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JUDGES,  &c. 


IN  THE  COURTS  OF.  EQUITY. 

The  Right  Hon.  Lord  Lthdhumt,  Lord  High  Chancellor. 

TIte  Right  Hon.  Sir  John  Lbach,  Knt.,  Master  of  the  Rolls. 
TIte  Right  Hun.  Sir  Lancelot  Shadwbll,  Knt.,  Vice  Chancellor. 


IN  THE  COURT  OF  KING'S  BENCH. 
Tlie  Right  Hon.  Lord  Tbhtsudkk,  Lord  Chief  Juitice. 
The  Hon.  Sir  Jouk  Batlet.  Knt. 
The  Hon.  Sir  Joseph  Littlsdale,  Knt. 
Tlie  Hon.  Sir  Jahbs  Pauce.  Knt. 


IN  THE  COURT  OF  COMMON  PLEAS. 

The  Right  Hon.  Sir  Nicholas  Comthohah  Tikdal,  Knt. 
The  Hon.  Sir  James  Allan  Park,  Knt. 
The  Hon.  Sir  Stbpheh  Gaseleb  ,  Knt. 

The  Hon.  Sir  Jambs  Bobouoh.  Knt.,  resigned,  awl  was  succeeded  by — 
The  Hon.  Sir  J.  Bbrmard  Bosanqdbt,'  Kni. 


The  Right  Hon.  Sir  William  Alexander,  Knt-,  Lord  Chief  Baron. 
The  Hon.  Sir  William  Garhow,  Knt. 
Tlie  Hon.  Su*  Johh  Vauohah,  Knt. 

The  Hon.  Sir  John  Hullock,  Knt.,  died  on  tlie  Summer  circuit,  1830, 
and  was  succeeded  by — 

The  Hon.  Sir  William  Bolland,  Knt. 


Sir  James  Scaklrtt,  Knt.  Attorney  General. 

Sir  Edward  Bubtbhsuaw  Sdoden,  Knt.,  Solicitor  General. 


The  Right  Hon,  Sir  John  Nicholl,  Knt.,  Official  Principal  of  the  Arches  Court  of  Can- 
terbury, Judge  of  the  Prerogative  Court  and  the  Court  of  Peculiars  of  Canterbury. 

E^r  Stsphbm  Lvshuoton,  Judge  of  the  Consistory  Court  of  the  Diocese  of  I^mdon. 

The  Right  Hon.  Sir  Christopher  Robinson,  KnL,  Judge  of  the  High  Court  of  Admiralty. 

Pr.  HiasBRT  Jbhnbr,  His  Majesty's  Advocate  General. 


IN  THE  COURT  OF  EXCHEQUER. 


IN  THE  ECCLESIASTICAL  COURTS. 
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CASES  ARGUED  AND  DETERMINED 

IN  THE  ' 
COHHEHCIHa  IN  THE 

SITTINGS  BEFORE  MICHAELMAS  TERM,  10  GEO.  IV. 


Dec  S    J  V*  SUWOBTH. 

Skare$  in  a  Canal  Company,  which,  by 
the  act  incorfmating  the  company,  are  de- 
clared to  he  personal  estate  and  tnmsmissWte 
at  tuch,  are  nithm  the  7Sd  section  of  the 
Bankrupt  Act. 

Therefore,  if  they  are  assigned  by  A.  to  B. 
as  purchaser  for  valuable  consideration,  by 
deed,  but  the  transfer  is  not  completed  in  the 
bookt  of  the  compdtty,  and  the  shares  con- 
Ivwe  standing  in  the  name  of  J.  and  he  be- 
eomea  hankr^itf  they  pass  to  his  assignees. 

By  the  Lancaster  Canal  Act,  passed  in 
the  32nd  year  of  Geo.  S,  the  company  of 
IHopTietors  were  incorporated,  and  were 
Tendered  capable  of  purchasing  lands  to 
tbera  and  their  successors  and  assigns,  for 
the  use  of  the  navigation,  and  were  em- 
powered to  make  and  complete  the  canal. 
The  6id  section  empowered  the  proprietors 
and  their  successors  to  raise  and  contribute 
amongst  themselves,  in  such  proportions  as 
ihould  be  cmvement  for  competing  the 
caiulf  m  sum  notexceedii^  414,10(M.  which 
was  to  be  divided  into  4141  shares  of  100^. 
each.  The  63rd  section  enacted,  that  the 
shucs  should  be  deemed  personal  estate, 
T«.  Vin.  CHAna 


and  should  be  trausferrable  as  such,  and 
that  the  said  4141  shares  should  be  vested 
in  the  several  subscribers,  and  their  several 
and  respective  executors,  administrators, 
and  assigns,  to  their  and  every  of  their  pro- 
per use  and  behoof,  proportionably  to  the 
sum  they  and  each  of  tliem  should  seve- 
rally subscribe  and  pay  thereunto;  and  that 
all  and  every  the  subscribers  should  be 
entitled  to  and  receive,  after  the  navigation 
should  be  completed,  the  entire  and  nett 
distribution  of  ^iVr  P^''  °^  profits 
and  advantages  of  the  canal.  The  79th 
section  enacted,  that  it  should  he  lawful  for 
the  several  proprietors  of  the  navigation  to 
sell  or  dispose  of  his,  her,  or  their  share  or 
shares  therein,  subject  to  the  rules,  and 
conditions  therein  mentioned ;  and  that  every 
purchaser  should  have  a  duplicate  of  the 
deed  of  bargain  and  sale  and  conveyance 
made  unto  him  or  her,  and  one  part  of 
such  deed,  duly  executed  by  the  seller  and 
purchaser,  should  be  delivered  to  the  com- 
mittee of  the  company,  or  their  clerk  for 
the  time  being,  to  be  used  and  kept  for  the 
use  of  the  said  company,  and  an  entry 
thereof  should  be  made  in  a  book  or  books 
to  be  kept  by  the  clerk  for  that  purpose, 
for  which  no  more  than  Zs.  6d.  should  be 
paid :  and  the  said  clerk  was  thereby  or- 
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dered  to  make  such  mtry  accordingly ;  and 
until  uuch  duplicate  dSuch  deed  should  be 
delivered  to  the  said  committee,  or  tlieir 
clerk,  and  filed  and  entered  as  above  di- 
rected, anch  purchaser  or  purchasers  should 
have  no  part  or  share  of  the  profits  of  tite 
said  navigation,  nor  any  interest  for  his  said 
share  paid  unto  him,  her,  or  them,  or  any 
vote  as  a  proprietor  or  proprietors. 

By  other  clauses,  the  company  were  au- 
thorized to  appoint  a  treasurer  or  treasu- 
rers ;  and  they  were  thereby  required  and 
directed  to  take  a  sufficient  aeeurity  by  one 
or  more  bond  or  bonds,  in  a  sufficient 
penalty  or  penalties  from  their  treasurer 
for  the  time  being,  for  the  faithful  execu- 
tion by  such  treasurer  of  such  office. 

The  office  of  treasurer  to  the  canal 
company  having  become  vacant,  Messrs. 
Dilworth,  Arthington,  &  Birkett,  bankers 
in  Lancaster,  were  appointed  treasurers  on 
the  16th  of  August  1822.  On  the  Znd  of 
September  1833,  they  entered  into  a  joint 
and  several  bond  in  the  penal  sum  of 
SO.OOO/.,  conditioned  to  be  void,  if  John 
Dilworth,  Robert  Morley  Arthington,  and 
Robert  Birkett,their  heirs,  executors,  and  ad- 
ministrators, should  at  all  times  thereafter  use 
their  best  endeavours  to  collect,  get  in,  and 
receive  all  such  sums  of  money,  as  were,  or 
thereaAer  should  become  due  and  payable 
to  the  company  of  proprietors,  from  the ' 
proprietors  of  any  share  or  shares  in  the 
navigation,  or  from  any  other  peiaon  or 
persons  whomsoever^  when  and  in  such 
manner  as  they  or  he  should  be  directed  by 
the  said  company  of  proprietors,  or  their 
committee,  and  should  from  time  to  time 
truly  and  justly  aciwunt  for,  and  pay  and 

Zly  lucli  aura  and  sums  of  money,  and 
every  lum  and  sums  which  should  be 
received  by  virtue  of  the  said  office,  unto 
lucb  persons,  and  for  such  purposes  as  the 
said  company  of  proprietors,  or  thdr  com- 
mittee, sliould  direct,  &c. 

On  the  3rd  of  September.  1822,  Mr. 
Dilworth,  being  possessed  of  345  shares  in 
the  canal,  which  stood  in  bis  name,  by  in- 
denture of  that  date,  transferred  and  as- 
signed SOO  shares  to  the  company  of  pro- 
prietors, to  bdd  the  same  to  them,  tueir 
successors  and  assigns  ;  and,  by  another  in- 
denture, made  and  executed  by  and  between 
Dilworth,  of  the  one  ^i,  and  the  company 
of  the  other  part— redtiug  the  bond,  and 


that  the  company  of  proprietors  had  re- 
quired further  securjQr,  and  that  Dihvortb 
had  proposed  to  transfil^  to  tlicm  the  300 
shares,  and  had,  hy  an  instruhient  duly  exe- 
cuted pursuant  to  tlie  act  of  parliament, 
transferred  to  the  company  the  SOO  sliares 
— it  was  witnessed,  that  the  company  should 
stand  possessed  of  the  shares,  upon  trust  to 
pay  to  Dilworth  or  his  assigns,  the  divi- 
dends, 80  long  as  Dilwo|^M>i  Arthington, 
&  Birkett  should  well  and  truly  ac- 
count .fqr,  and  pay  over  to  the  committee 
of  the  company,  all  such  sums  as  should 
come  to  their  or  any  of  their  hands,  cus- 
tody, or  control,  as  treasurers  ;  and  In  case 
they  should  not  so  account  for  and  pay 
such  monies,  then  that  the  company  i^hould 
sell  the  shares,  or  a  competent  part  thereof, 
and  apply  the  proceeds  in  payment  of  such 
sums  as  should  have  been  received  by  the 
treasurers,  and  not  have  been  by  them  duly 
accounted  for. 

The  assignment  of  the  shares  was  not 
filed  and  entered  as  required  by  the  act; 
and  the  345  shares  continued  standing  in 
Mr.  Dilworth's  name  in  the  hooka  of  the 
Canal  Company,  and  had  never  been  trans- 
ferred by  the  clerk,  as  he  was  required  to 
do  by  the  83rd  section.  The  petition  and 
affidavit  stated,  that  the  transfer  and  deed 
of  trust  were,  at  the  time  of  the  dates  thereof^ 
duly  executed,  and  were  left,  by  the  parties 
thereto,  with  the  clerk  of  the  said  company, 
at  the  office  of  the  company  in  Lancaster. 

A  commission  of  bankrupt  having  issued 
against  Dilworth,  Artliington,  &  Birkett,  the 
Canal  Company  presented  a  petition,  statingb 
that  the  said  treasurers,  at  the  time  m 
their  appointment,  agreed  to  "  keep  the  ac- 
count of  the  monies  received  by  them,  as 
such  treasurers,  as  a  banking  account,  and 
that  interest  should  be  received  or  allowed 
hy  them,  according  as  tlie  balance  of  cash  in 
their  hands  was  credit  or  debit ;  that,  ac- 
cordingly, a  hanking  account  was  opened 
at  the  said  banking-house  by  them,  as  such 
treasurers,  and  interest  was  charged  in  such 
account  on  tlie  balance  from  time  to  time 
due  thereon,  and  was  credited  or  debited  to 
the  company,  according  as  the  balance  hap- 
pened to  be  in  their  favour  or  against  them  t 
that,  at  the  issuing  of  the  commission,  there 
was  due  and  owing  to  the  company  from  the 
bankrupts,  i^on  ue  account  ^wesud,  ibr 
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Cttsb  nndmferestf  the  Buraof  8,7031.  ISt.  Sd." 
The  petitiorf  insij|ed,  that  the  company  had 
a  TalidMultaUeiRn  or  mortgage  on  the  800 
shares  the  sum  of  8,835/.  I0«.  11<^  and 
interest ;'  and  it  prayed,  that  the  800  shares 
might  be  sold,  ud  that  the  monies  which 
ahould  arise  by  the  sale,  aAer  deducting 
thereout  the  costs  and  charges  of  the  sale 
and  the  petition,  might  be  applied  in  dis- 
charge of  the  s«id  debt. 

The  petition  came  on  before  the  Vice 
Chancellor. 

It  was  opposed  by  the  assignees,  on  the 
ground,  that  tlte  shares,  never  having  been 
transferred  as  required  by  the  act,  into  the 
names  of  the  Canal  Company,  but  remaining 
in  the  name  of  Mr.  Dilwortl^  at  the  time  of 
hn  bankruptcy,  passed  to  the  assignees,  by 
▼irWe  of  Uie  statute  of  James,  as  being  in 
the  order  and  dispositi<n  of  the  bankrupt. 

The  Canal  Company  relied  on  the  case  of 
The  Vauxhalt  Bridge  Commatyi\\  wherein 
the  Vice  Chancellor,  Sir  J.  Iieech,  decided, 
that  ahares  id  that  company  were  not  within 
the  statute  of  James,  as  the  corporation  was 
aeised  of  real  esute. 

The  judgment  of  the  Vice  Chancelhr,  Sir 
£.  ShtidmUt  waa  aa  foUows : — 

The  questioD  is,  whether  the  company  of 
proprietors  are  entitled  to  avail  thenoselvesof 
the  imperfect  assignment  whidi  has  been 
made.  It  appears  to  me,  that  there  is  nothing 
in  the  act  of  parliament,  which  prevents  them 
from  availing  themselves  of  the  assignment. 
It  is  perfectly  true,  that  the  act  of  parlia- 
ment haa  directed  (sec.  79),  that  it  shall  be 
lawful  to  and  for  tlie  several  proprietors  of 
the  navigation  to  sell  and  dispose  of  his,  lier, 
or  their  share  or  shares  therein,  and  that 
every  purchaser  shall  have  a  duf^icate ;  and 
one  of  the  deeds,  duly  eicecuted  1^  the  seller 
and  purchaser,  shall  be  delivered  to  the  com- 
mittee or  clerk,  to  be  filed  and  kept  for  the 
use  of  the  company ;  and  until  such  dupli- 
cate of  sudi  deed  shall  be  so  delivered  to 
the  said  committee  or  their  clerk,  and  filed 
and  entered  as  above  directed,  such  pur- 
chaser shall  have  no  part  or  share  of  the 
profitsof  the  said  navigation, nor  any  interest 
of  his  said  share  paid  to  him,  nor  any  vote 

(1>  Glyod  4c  Jaoi.  101. 
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as  a  pr(^rietor.  But,  jt  does  not  say,  that, 
until  the  deed  shall  be  so  delivered  and 
filed,  and  entered,  the  piarchaser  shall  have 
no  interest  in  the  share: — it  merely  is 
a  saspenuwi  of  the  receipt  of  casual  profits 
as  toey  incidentally  arise— a  withholding 
those  profits  from  the  assignee, — until  the 
deed,  or  duplicate  of  the  deed,  be  delivered, 
duly  filed,  and  entered ;  and  the  act  of  par- 
liammt  has  said,  that  it  shall  be  lawful  for 
the  proprietors  to  sell  and  dispose  of  their 
shares,  prescribing  a  form ;  and  the  particu- 
lar form  of  the  conveyance  was  adopted  in 
this  case,  though  the  duplicate  was  not  de- 
livered, and,  of  course,  not  filed  and  entered. 
I  should  think,  that  the  only  consequence 
of  that  would  be,  that,  in  respect  of  an^ 
past  profile,  the  company  could  not  avail 
themselvea  of  the  assignment. 

It  was  not  attempted  to  be  disputed,  that, 
generally  speaking,  chattel  interests  are  not 
within  the  statute  of  James,  or  the  72d  section 
of  the  present  Bankrupt  Act.  But  it  has  been 
said,  that  the  interest  in  this  particular  Canal 
Company  cannot  be  assimilated  to  a  chattel 
interest  in  land.  Now,  it  appears  that  this 
company  was  formed  for  the  purpose  of 
nuking  a  canal,  and  for  that  purpose  they 
were  empowered  to  purchase  land.  It  has 
been  observed)  that  the  profits  of  the  canal 
were  not  profits  arising  from  the  land :  in 
my  opinion,  they  were,  directly  and  properly 
speaking,  profits  arising  from  land ;  because 
they  were  nothing  more  than  monies  which 
should  arise  from  persona  who  purchased 
the  liberty  of  going  over  the  land,  that  is, 
the  land  and  water  of  the  Canal  Company, 
and,  for  that  privilege,  paid  the  tolls  i  there- 
fore, the  profits  appear  to  me  to  be  profits 
arising  from  land.  Then  the  act  of  parlia- 
ment has  said,  in  the  G3rd  section,  that  the 
shares  shall  be  personal  estate,  and  trans- 
missible as  such.  So,  terms  of  years  woidd 
be  personal  estate,  and  transmissible  as  such ; 
but  it  never  can  be  said,  that,  merely  because 
an  interest  in  land  is  personal  estate,  there- 
fore it  is  transmissib)e  precisely  in  the  same 
manner  as  goods  and  merchandize  are,  which 
may  be  in  the  hands  of  a  merchant,  or  any 
other  person  dealing  as  a  trader.  The  ahares 
are  to  be  deemed  personal  estate,  and  shall 
be  transmissible  as  such  :  that  means,  trans- 
missible as  between  the  representatives  of 
the  parties  who  hold  the  shares. 
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The  act  has  prescribed,  that  the  shares  shall 
be  assigned  by  deed*  treating  the  subject,  in 
the  form  of  the  conveyance,  as  something  in 
the  nature  of  a  chattel  interest  in  realty;  if 
it  had  been  meant,  that  they  should  pass  as 
general  personal  estate,  not  of  the  nature 
of  real  estate,  a  different  mode  of  convey- 
ance, I  should  have  cimceived,  would  have 
been  adopted.  Tluin,  it  ha*  been  allmedi 
that  a  great  deal  of  mischief  may  arise  from 
sustaining  such  a  transaction.  I  should 
think  that  mischief  was  not  very  likely  to 
arise  thus;  because,  here,  the  assignment 
having  been  made  to  the  company,  and  they 
having  delivered  it  to  their  clerk,  it  is  not 
very  hkely  that  any  purchaser  could  have 
been  deceived :  the  moment  he  came  to  per- 
fect the  conveyance,  the  matter  would  have 
been  made  manifest  to  him. 

With  respect  to  the  general  credit,  which 
might  arise  through  searchii^  the  books, 
which  theacthasdirected  tobeJceptf  it  isper> 
fectly  true*  that  might  be  so ;  but  then  the 
question  is,  whether  the  act  of  parliament 
has  put  a  complete  negative  upon  any  such 
transaction  as  this,  ft  does  not  appear  to 
me,  that  it  has  done  so*  Therefore,  inas- 
much as  there  is,  to  a  limited  extent,  a  pur- 
chase made  by  the  company  of  the  shares, 
it  appears  to  me,  that  the  company  will  be 
at  liberty  to  avail  themselves  of  the  present 
assignment,  so  &r  as  to  comprehend  the 
future  profits. 

Against  this  decision  the  assignees  pre- 
sented a  petition  of  appeal. 

The  StdtcUor  General,  Mr,  Knight,  and 
Mr,  Oeldart,  were  for  the  appeal : 

Mr.  Rose,  Mr,  Montt^,  and  Mr.  Duek- 
wrrih,  contri. 

Id  support  of  the  appeal,  it  was  argued, 
that,  though  the  company,  as  a  corporation 
aggregate,  have  real  estates,  the  property  of 
each  individual  member  consists  not  of  real 
estate,  but  of  his  shares  in  the  general  funds 
of  the  company,  which  shares  are  expressly 
made  peraonal  esute  by  the  words  of  the 
act.  If  the  act  merely  intended  to  make 
the  shares  personal  estate,  for  the  purpose 
of  transmisaion  by  sale,  or  on  drath,  or 
otherwise,'  other  words  would  have  been 
used ;  whereas  the  whole  scope  of  the  act 
is  to  treat  them  as  personal  estate  for  all 
purposes.    The  actual  interest  of  each  in- 


dividual is  a  share  or  shares  in  the  profits, 
and  nothinff  else. 

The  real  estate,  which  is  vested  in  the 
company,  is  an  estate  in  fee  :  if  the  interest 
of  the  shareholder  is  real  estate,  how  cornea 
it  to  have  none  of  the  qualities  of  the  only 
reel  estate  with  which  the  shares  have  my 
comiexioaf  It  is  not,  in  itself,  a  chauel 
interest;  for  here  diere  is  nothii^  analo- 
gous to  a  term  of  years.  If  it  ia  not  a  chat- 
tel interest,  and  is  not  (as  it  is  admitted 
that  it  is  not)  freehold,  what  can  it  be  but 
personal  estate?  It  is  said,  that  it  is  of  the 
nature  of  a  chattel  real.  No  such  property 
is  known  to  the  law.  Either  it  is  a  chattel 
real,  or  it  is  not;  if  not,  where  are  the  words 
in  the  act  of  parliament,  creating  a  species  of 
property  which  is  neither  a  freehold  interest, 
nor  a  chattel  real,  nor  a  personal  chattelT 
Would  such  shares,  for  the  purposes  of  pro- 
bate or  administration,  be  considered  as  chat- 
tels real,  or  purely  personal?  Iftheyarechat- 
tels  real,  they  would  be  bona  twtalntia  in  every 
diocess  or  peculiar  through  whidi  the  canal 
passed,  like  a  lease  for  years,  or  other  chat- 
tels real,  which  are  Uma  notabiUa  where 
the  land  lies :  Comyn$'t  Digest,  tit.  "  Ad- 
ministrator," (B.  4.)  Now,  in  Ex  parte 
Home  (1),  it  was  argued,  that  shares  in  the 
Worcester  Canal,  which  were  declared  by 
the  act  incorporating  the  company  to  be 
made-  personal '  proper^,  were  bona  luOa- 
Ulia  in  every  diocess  through  which  the 
canal  passed  ;  but  the  Court  decided,  that 
they  were  bma  notabUia  where  the  tranafers 
were  filed  t  thereby  establishii^  the  doc- 
trine, that  they  were  not  chattels  real,  but 
chattels  purely  personal,  and,  consequently, 
bringing  them  within  the  operation  of  the 
Bankrupt  Act,  as  to  reputed  ownership. 

Such  a  case  as  this  is  clearly  within  the 
mischief,  which  the  72nd  section  of  the 
Bankrupt  Act,  and  the  correspondii^;  pro- 
vision m  the  statute  of  James,  were  in- 
tended to  prevent.  Here  Dilworth  ap- 
peared to  all  the  world  as  the  absolute 
owner  of  these  shares;  and  thereby  ob- 
tained or  might  have  obtained  a  false  credit. 

As  to  the  case  of  The  VauxkaU  Bridge 
CampaiMft  it  is  dear,  that  Uiere  the  question 
was  not  very  mndi  considered.  It  was  there 
assumed  that  the  sham  were  not  per- 
sonalty. 

(S)  7  B.  &  C.  63t !  s.e.  6  Law  Joan.  K.B.  17S. 
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On  the  other  handj  h  wat  arsuedi  that 
die  law  must  be  considered  as  setued  by  the 
ease  of  Tke  VauxhaU  Bridge  Companif,  the 
anthority  of  which  had  nerer  till  now  been 
donbted.  Independently  of  authority,  the 
interest  of  the  sharehoraer  was  a  right  to 
profits  arising  out  of  land  ;  and  though  the 
act  made  the  shares  personal  estate  for  the 
purposes  of  transmission,  they  still  conti- 
nued to  be  a  species  of  property  which 
savoured  of  the  realty.  The  bankrupt  would 
not  ba? e  gained  false  credit  by  them  :  for 
it  was  only  to  other  shareholders  that 
the  circumstance  of  tlie  shares  standing  in 
his  name  could  be  known.  The  public  at 
large  had  no  ri^bt  to  inspect  the  books  of 
the  company ;  m  fact,  there  was  not  in  the 
bankrupt  sudi  an  apparmt  possession  as 
ccwld  deceive  any  one. 

In  a  case  of  so  much  importance,  the 
Court,  at  least,  would  not  overturn  the 
principle  established  by  the  Master  of  the 
Rolls,  without  giving  the  Canal  Company 
an  opportunity  of  obtainii^  tlfe  opinion  of 
a  court  of  law. 


On  the  first  day  of  Michaelmas  term, 
and  while  the  vgpetX  stood  for  judgment, 
the  reqwndents  presented  a  petition,  pray- 
ii^  that,  before  judgment  was  given,  the 
qoestion  m^ht  be  re-argued,  or  a  case 
directed  fi>r  the  opinion  of  a  court  of  law. 

lUe  Lord  Chancellor.  —  Dilworth  and 
Company,  who  are  bankers,  carrying  on 
business  in  the  county  of  Lancaster,  were 
the  treasurers  of  the  Lancaster  Canal  Com- 
pany, which  was  incorporated  by  act  of 
parUament  in  the  year  179S,  and  had  the 
ptnrer  of  purchasing  and  holding  lands  as 
a  corporatuMi  for  me  purpose  oC  that  coo- 
eem.  They  held,  and  now  hold,  tmI  pro- 
per^, and  the  proceeds  arising  from  that 
concern  are  proceeds  arising  out  of  a  real 
estate.  For  the  purpose  of  carrying  on  the 
concern,  it  became  necessary  to  raise  a 
certain  sum  of  money ;  that  sum  of  money 
was  railed  by  a  subscription  for  shares,  and 
the  shareholders  were  entitled,  under  the 
provisions  of  the  act  of  parliament,  to  the 
profits  of  the  concern.  As  the  case,  there- 
fore, thus  stands,  these  profits,  which  the 
aharebolders  are  entitled  to  nceite,  are 
profito  arising  out  of  real  estate. 


But  there  is  a  dause  in  die  act  of  parlia- 
ment, by  which  the  general  law  and  the 
general  rule  in  tbts  res[wet,  ia  controlled. 
It  ia  by  an  express  provision  in  the  act  of 
parliament,  expressed  in  the  most  general 
terms,  declared,  that  those  shares  shall  be 
considered  as  personal  estafe,  and  transmis- 
sible as  such.  Nothing  can  be  more  gene- 
ral than  theterms.  But  it  is  contended  at  the 
bar,  in  the  first  place,  that  the  shares  were  to 
be  considered  as  personal  estate  only  for 
the  purpose  of  transmission  to  the  personal 
representatives  of  the  shareholders.  Tho 
words  do  not  authorize  such  a  limited  con- 
struction. 

The  words  are — that  they  shall  be  per- 
acmal  estate,  and  be  trammisstble  as  such. 

It  is  then  contended,  that  they  are  to  be 
considered  as  chattels  real.  On  what  argn- 
ment,  however,  that  is  founded,  I  find  it 
difficult  to  collect :  why  they  are  to  be  con- 
sidered as  chattels  real,  or  why  the  legisla- 
ture should  have  meant  that  they  should  be 
considered  as  chattels  real,  not  having  so 
expressed  it,  I  find  no  means  whatever  to 
collect.  The  persons,  who  are  shareholders, 
are  absolute  holders  of  die  entire  interest, 
in  the  property,  whatever  that  is.  The 
legislature  has  declared  it  shall  be  personal 
estate  t  and  there  is  nothing  whatever  in  the 
act  of  parliainent  that  I  can  discover,  at  dl 
controlling  tlie  effect  of  that  provision. 

If  that  be  so,  the  consequence  fdlows, 
that  this  property,  if  held  by  the  bankrupts 
at  the  time  of  their  bankruptcy,  would  have 
passed  to  their  assignees ;  but  that  is  not 
the  question  in  this  case.  The  question  is, 
whether  the  property  was  under  the  order 
and  disposition  of  Dilworth  as  the  reputed 
owner. 

At  the  time  Dilworth  and  his  partners 
became  treasurers  of  the  concern,  they 
entered  into  a  bond  in  the  penalty  of  80,000^ 
for  the  purpose  of  indemnifying  the  com- 
pany against  any  loss  which  might  arise  in 
consequence  of  their  failing  properly  to  ac- 
count. In  addition  to  this  bond,  Dilworth, 
who  at  that  time  was  the  holder  of  345  shares, 
transferred  300  shares  to  the  company,  and 
a  trust  deed  was  executed,  by  which  the  com- 
pany uiKlertook  to  pay  the  dividends  of  the 
shares  to  Mr.  Dilworth.  until  there  should 
be  some  default  on  the  part  of  the  trea- 
mrers ;  and,  in  case  of  such  default,  th^ 
were  to  have  the  power  of  selling  the  shares 
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to  the  extent  of  m^ing  good  their  loss. 
By  the  provisions  of  the  act  of  parliament, 
for  the  transfer  of  shares  a  certain  course  is 
to  be  pursued :  a  particular  form  of  instru- 
ment is  to  be  executed,  whidi  is  set  out  in 
the  act.  It  is  provided,  that  a  duplicate 
•hall  also  be  executed,  and  that  duplicate  is 
to  be  lodged  with  the  committee,  or  with  the 
derk  of  the  committee,  and  entered  in  a 
book;  and,  until  such  duplicate  has  been 
delivered  to  the  committee,  or  the  clerk, 
and  entered  in  the  book,  the  partner  is  not 
to  be  entitled  to  receive  any  profits  of  the 
shares,  or  to  act  as  a  proprietor.  And  there 
is  a  further  provision,  that  the  names  of  the 
proprietors  shall  be  entered  in  a  book  to 
be  kept  for  the  purpose  by  the  clerk  of  the 
concern.  In  this  case  the  provisions  were 
not  complied  with ;  an  instrument  of  trans- 
fisr  alone  was  executed,  and  that  was  deli- 
vered to  the  clerk ;  no  duplicate  was  exe- 
anted,  no  entry  was  nude  of  the  execution 
of  the  transfer  agreeably  to  the  provision  of 
the  act  of  parliament ;  no  entry  was  made, 
indicating  that  Dilworth  had  ceased  to  be  a 
proprietor.  It  is  quite  obvious,  as  I  collect 
from  the  transaction,  that  it  never  was  in- 
tended that  he  should  cease  to  be  the  appa- 
rent proprietor;  it  was  intended  that  this 
should  be  a  security — a  mere  security  in  the 
hands  of  the  company — to  be  made  use  of 
merely  in  case  of  the  default  of  the  trea- 
surers. It  is  perfectly  clear,  therefore, 
taking  the  provision  of  the  act  of  parliament 
and  the  trust  deed  together,  that,  during 
the  whole  of  this  period,  and  at  the  time  of 
the  bankruptcy,  Mr.  Dilworth  was  entitled 
to  receive  the  dividends  on  his  diares.  It 
is  perfectly  clear  also,  that  be  was  entitled 
to  vote  as  a  proprietor.  There  seems, 
therefore,  as  far  as  the  public  are  concerned, 
to  have  been  no  alteration  in  the  apparent 
situation  of  Dilworth ;  he  had  originally 
been  a  proprietor  of  these  300  shares,  re- 
ceiving the  dividends,  voting  as  a  proprietor ; 
and  those  transactions,  which  took  place 
between  him  and  the  company,  did  not  at 
all  vary  his  apparent  situation,  for  he  was 
still  in  the  books  of  the  company  as  a  pro- 
prietor ;  there  was  no  entry  of  his  having 
made  any  transfer  of  his  shares;  he  was  still 
entitled  to  receive  his  dividend,  and  still 
entitled  to  vote  as  a  proprietor.  I  should 
dmefbre  consider,  under  the  circumstances, 
that  this  property  was  in  his  order  and  dis- 


position as  the  apparent  owner :  and  I  think 
therefore,  ttaa  the  pn^erty  passed  to  the 
assignees. 

A  case  was  cited,  which,  at  first  view, 
without  looking  at  the  act  of  parliament,  is 
a  decbion  adverse  to  the  opinion  I  am  now 
pronouncing — the  case  of  The  VauxhaU 
Bridge  Company ; — tn  the  act  of  parliament 
establishing  which  company,  there  was  a 
clause  similar  to  that  contained  in  the  pre- 
sent act.  When  that  case  came  before  the 
Vice  Chancellor,  it  is  remarkable,  (accord- 
ing to  the  report  of  it,)  that  it  was  argued 
by  the  counsel  on  both  sides,  upon  the  as- 
sumption that  the  shares  were  personal  pro- 
perty— not  the  slightest  doubt  is  thrown  upon 
that  point,  in  any  part  of  the  argument.  It 
is  assumed  on  the  one  side,  and  assumed  on 
the  other  throughout,  that  they  are  personal 
property.  After  the  argument,  it  became 
necessary  to  refer  a  question  to  the  Master, 
and  the  question  was  simply  this,  namely, 
what  shares  were  intended  to  be  compre- 
hended in  the  agreement?  The  Master 
made  his  report,  and  the  case  came  again 
before  the  Court.  When  the  case  came 
again  before  the  Court,  the  attention  of  the 
Court  does  not  appear,  by  the  argument  of 
counsel,  to  have  been  directed  at  all  to  the 
general  subject.  The  Court  at  that  time, 
without  having  the  act  of  parliament  before  it, 
declared  the  shares  to  be  real  estate ;  and, 
in  .consequence  of  that,  the  observations  to 
which  I  refer  were  thrown  out  by  the 
learned  Judge,  who  presided  on  the  occasion. 
It  does  not  appear  to  me,  therefore,  that  I 
am  oppressed  by  the  weight  of  that  autho- 
rity. I  certainly  should  feel  the  weight  of  it, 
if  I  supposed,  Uiat,  at  tlie  Ume,  Uie  attentton 
of  the  Court  had  been  directed  to  the  clause 
in  the  act  of  parliament  to  which  I  have  ad- 
verted. I  do  not  think,  therefore,  that  that 
case  can  be  considered,  under  the  circum- 
stances to  which  I  have  referred,  as  govern- 
ing the  case  now  before  the  Court.  I  am 
of  opinion,  therefore,  that  these  shares,  or 
rather  the  benefit  of  these  shares,  passed  to 
the  assignees  of  the  bankrupts. 

Order  reversed,  and  the  original  petition 
of  the  Canal  Comptmy  dismissed. 

The  petition  presented  by  the  respondents 
after  the  argument,  was  dismissed  with 
coats,  as  altogether  irregular. 
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VI        a    f      TREME  r.  BEST. 

Nov.  2.  y 

Construction  of  the  thirteenth  order. 

After  a  frtt  ammimentt  a  motion  for 
leave  to  amend  the  Inll  cannot  be  made  ex- 
eepl  on  notice. 

If,  homtver,  the  amendment  is  of  a  trifiing 
nature^  as  in  the  description  of  a  party,  tke 
Court  mil  atfon  such  an  amendment  to  bf 
made  on  an  en  parte  appUcation, 

The  bill  had  been  amended.  A  motion 
was  now  made  for  leave  to  amend  the  bill 
again.  Notice  of  the  motion  had  not  been 
given ;  but  the  other  forms  required  by  the 
1 3th  order  (1)  had  been  comphed  with. 

Mr.  Koe  now  submitted,  that  it  had  been 
held  by  the  Lord  Cliancellor,  tliat  it  was 
not  necessary  under  the  eighteenth  order  (3), 
to  give  notice  of  a  motion  to  enlarge  publi- 
cation ;  and,  that  the  same  principle  ought 
to  be  applied  to  the  thirteenth  order. 

The  Vice  Chancellor  said,  that  the  language 
of  the  two  orders  was  so  different,  that  the 
construction  put  upon  the  eighteenth  order 
eoald  not  determine  the  construction  of  tlie 


thirteenth  : — and  he  refused  to  make  Ae 
order,  upon  a  motion,  of  which  notice  had 
not  been  given* 

Not.  4. — Mr.  Koe  made  the  motion  em 
j^rte  before  the  Lord  Chancellor,  and  urged 
m  support  of  it  the  same  arguments  as  he 
had  stated  to  the  Vice  Chancellor  ;  and  con- 
tended, that  the  enormous  expense,  occa- 
sioned by  the  appearance  of  a  vast  number 
of  parties  on  a  mere  motion  for  leave  to 
amend,  was  so  great  an  evil,  that  the  Court 
would  adopt  such  a  construction  of  the 
order  as  would  save  the  tuhor  fiom  ao  great 
a  hardship. 

The  Lord  Chancellor  stated,  that  he  would 
take  the  matter  into  hta  consideration. 

On  the  following  day  his  Lordship  said, 
that,  on  looking  at  the  language  relating  to 
amendments,  and  adverting  to  the  difference 
between  it  and  the  wording  of  the  18th 
order,  be  did  not  think  that  the  I  Sth  order 
would  receive  the  same  construction  as  had 
been  put  upon  the  18th.  Therefore,  a  mo- 
tion for  leave  toamend,  after  the  bill  had  been 
once  amended,  could  be  made  only  upon 
notice. 


(1)  "That  the  plaintiff  shall  be  at  liberty, 
before  filing  a  replication,  to  obtun,  upon 
motion  or  petition  without  notice,  one  order 
for  leave  to  amend  the  billi  but  no  fiuther 
leave  to  amend  shall  be  granted  before  repli- 
cation, unless  the  Court  shall  be  satisfied  by 
tffidavit  that  the  draft  of  the  intended  ara end- 
men  ts  has  been  settled,  approved,  and  signed 
by  counsel,  and  that  such  amendments  are  not 
intended  to  be  made  for  the  purpose  of  dela^ 
or  vexation,  but  because  the  same  are  consi- 
dered to  be  material  to  the  case  of  the  plain- 
tiff; such  affidavit  to  be  made  by  the  plaintiff, 
or  <me  of  the  ptahrtifis  where  there  are  more 
than  ague,  or  his,  her  or  their  solicitor,  or  by 
BDch  soUdtor  alone,  in  case  the  plainUff  or 
idaintifi,  from  being  abroad  or  otherwise,  shall 
oe  unable  to  join  therein ;  but  no  order  to 
amend  shall  be  made  before  replication,  either 
without  notice  or  upon  affidavit,  in  manner 
hereinbefore  mentioned,  unless  such  order  be 
obtained  within  six  weeks  after  the  answer,  if 
Uiere  be  only  one  defendant,  or  after  the  last 
cf  the  answers,  if  there  be  two  or  more  de- 
fendants, is  to  be  deemed  sufficient." 

(2)  That  publication  shall  not  be  enlarged, 
except  npon  special  appUcation  to  the  Court, 
•Imported  by  affidavit,  and  at  the  cost  of  the 
pT^j^gjtof^  unless  otharwise  ordered'  by 


1899.  ^  AMOMTHOOS. 

In  another  case,  Mr.  Wakefeld  moved 
ex  parte,  before  the  Lord  Chancellor,  for 
leave  to  amend,  stating,  by  affldavit,  ivhat 
the  amendments  were.  They  were  merely 
in  the  description  of  one  of  the  parties. 

Mr.  JVakefield  contended,  that  there  was 
nodiing  in  the  language  of  the  thirteenth 
order,  which  made  it  imperative  on  a  party 
to  give  notice  of  a  motion  to  amend.  The 
object  merely  was,  to  cause  the  party  to 
satisfy  the  Court  that  tliere  was  reasonable 
ground  for  giving  him  leave  to  amend,  and 
that  his  object  in  amending  was  not  an  im- 
proper one.  This  was  effected  by  the  affi- 
davit which  was  required  of  him,  and  by 
his  being  compelled  to  state  the  amend- 
ments. 

The  Lord  Ckaneellor,  in  this  case,  ad- 
verting to  the  nature  of  the  amendments, 
whidi  were  merely  formal,  ^ve  leave  to 
amend,  stating,  at  the  same  time,  that,  ac- 
cording to  this  conitructitm  which  be  had 
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put  oa  thirteenth  order,  noUce  of  a  mo- 
tion for  leave  to  amend,  aha  a  fint  amend- 
ment, must  ta  general  be  given. 

His  Lordship  added,  that  he  would  take 
an  opportunity  of  consulting  with  the  Mas- 
ter of  the  Rolls  and  the  Vice-Chancellor  on 
the  subject,  in  order  to  see  what  course 
ought  to  be  adopted,  with  a  view  to  avoid 
what  was  certainly  no  small  inconvenience, 
— the  great  expense  attending  motions  to 
amend  made  upon  notice. 


1830.  \ 
Feb.  I.  i 


COTTINOHAH  tf.  POTTS. 


Cmstructim  of  the  thirteenth  order. 

Leave  given  on  an  ex  parte  ofip&ratMm 
to  amend  the  tnU  a  second  ftme  m  materia/ 
points. 

The  plaintiffs  claimed  to  be  entitled  to 
the  equity  of  redemption  of  certain  estates ; 
and  Uie  bill  was  filed  for  the  purpose  of 
redeeming  them.  The  defendants  were  the 
persons  who  were  in  pMseision  of  parts  of 
theproperty,  or  claimed  an  interest  in  it. 

The  answers  of  the  defendants  to  the 
original  bill  stated,  that  certUD  persons  by 
name,  who  were  not  defendants,  and  other 
persons  who  were  not  named,  had  interests 
u  the  property. 

The  bill  was  amended  by  making  the 
persons,  who  were  named,  defendants,  and 
by  calling  for  a  discovery  of  the  names  and 
interests  of  the  persons  who  were  not 
named. 

The  answers  to  the  amended  bill  gave 
this  discovery,  which  made  it  necessary  to 
amend  again  by  bringing  these  other  parties 
before  the  Court. 

A  motion  for  leave  so  to  amend  was  now 
made  ex  parte,  supported  by  an  affidavit  of 
the  solicitor.  He  stated,  that  he  was 
advised  not  to  apply  for  leave  to  amend 
until  all  the  answers  to  the  amended  bill 
were  filed ;  that  he  had  used  all  possible 
diligence  in  obtaining  all  the  answers 
thereto,  and  that  the  last  answer  was  filed 
on  the  ZUh  December  last ;  that  the  draft 
of  the  intended  amendments  had  been 
settled  and  approved,  and  signed  by  counsel, 
and  that  such  amendments  had  all  been 
made  in  cmsequence  of  the  ii^nnatioii 


for  the  first  time  given  by  the  uiswers  to 
the  amended  bill,  except  an  amendment 
inserting  the  names  of  two  defendanu  in 
the  place  of  one  of  the  former  defendants, 
the  necessity  of  which  substitution  was  dis- 
covered on  the  9th  of  October  last,  when 
he  was  first  informed  of  the  fact  of  those 
defendants,  and  not  the  one  originally 
named,  having  an  interest ;  and  that  that 
original  defendant  had  always,  previously 
to  that  time,  refused  to  give  any  informa- 
tion respecting  his  interest  in  the  premises. 
The  affidavit  further  stated,  that  the  pro- 
posed amendments  were  not  intended  to  be 
made  for  the  purpose  of  delay  or  Texati<m, 
but  as  being  mMerial  andMsential. 

There  were  already  upwards  of  five 
and  twenty  defendants. 

The  Solicitor  General,  in  support  of  the 
'  motion,  insisted  on  the  great  expense 
which  would  be  occasioned  by  giving  notice 
of  the  application. 

The  Lord  ChanceUoff  upon  this  e*  parte 
application,  made  the  order,  giving  the 
plaintiffs  leave  to  amend. 


1830.  > 

Feb  4    i  ™'        ^  SPAIH  0.  nutLBTT. 
Cautnctim  of  the  t^emtk  order. 

Process  being  prayed  against  two  defen- 
dants,  who  were  wUhm  the  jurisdiction,  and 
against  a  third  defendant,  who  was  stated  to 
be  oiUof  the  jurisdiction,  whenever  he  should 
cone  within  tlie  jurisdiction,  the  two  defen- 
dants who  were  within  the  jurisdiction  on- 
swered ;  the  third  defendant  had  not  ap- 
peared; and  the  plaint^ obteunedt  as  of  course, 
m  oreUr  to  amend  after  more  than  six  weeks 
had  elapsed,  from  tlte  time  when  the  answer 
of  tlie  only  defendants  who  were  within  the 
jurisdiction,  was  to  be  deemed  si^fftcient 
Held,  that  the  order  was  irregular. 

The  bill  was  filed  against  two  defendants 
who  were  within  die  jurisdictimi,  and  pro- 
cess was  also  prayed  against  Justo  de  Ma- 
chado,  when  he  should  come  within  the 
jurisdiction,  it  being  stated  tluit  be  was 
resident  in  tlie  Netherlands. 

In  July  1828,  the  two  defendanU  who 
were  resident  within  the  jnriidiction,  put  in 
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their  answer :  and  no  exception*  had  been 
ftken  to  it ;  so  that  it  was  to  be  held  suf- 
ficient from  the  first  seal  before  Michael- 
mas  terra  18S8. 

Mo  appearance  had  been  entered  for 
Jfachado ;  nor  was  it  su^ested  that  pro- 
ceas  had  been  serr^d  on  him. 

On  the.  18th  of  January  1880,  theplain- 
tiff,  by  motion  of  course,  obtained  an  order, 
reciting  that  the  two  above-mentioned  de- 
lendants  had  answered  on  the  1 0th  of  July 
1828  ;  that  the  plaintiff  bad  not  filed  a  re- 
plication, and  that  the  defendant  Machado 
had  not  put  in  his  answer ;  and  therefore 
giving  him  leave  to  amend,  on  payment  of 
20«.  costs  to  the  defendant  Machado. 

A  motion  was  now  made  on  behalf  of  the 
defendanta  who  had  answered,  to  discharge 
this  order  for  irregularity,  aa  contrary  to  the 
latter  part  of  the  18th  order,  which  pro- 
vides— 

"  That  no  order  to  amend  Bhall  be  made  be- 
fore  rep^cation,  either  without  notice  or  upon 
affidavit,  in  nunner'hereinbefore  mentioned, 
unless  such  order  be  obtained  within  bix 
weeks  after  the  answer,  if  there  be  only  one 
defendant,  or  after  the  lost  of  the  answers,  if 
there  be  two  or  man  defendants.*' 

Mr.  Pepys,  for  the  motion. 

As  tliis  order  has  been  obtained  after 
more  than  vol  weeks  have  elapsed  from  the 
tnM  when  the  answer  of  the  only  defen- 
dants who  have  answered,  was  to  be  deemed 
sufficient,  it  would  clearly  be  irregular,  if 
there  were  no  other  defendant.  But  it  is 
■oggested  that  there  is  a  defendant  (Ma- 
chado,) who  has  not  answered.  He,  how- 
ever, cannot  be  considered  a  defendant  for 
the  present  purpose.  The  13th  order  con- 
templates only  defendants  who  have  an- 
swered, or,  at  least,  whose  answers  can  be 
compelled  to  be  put  in  by  the  process  of  the 
Court.  The  plaintiff  has  time  to  amend, 
dll  the  last  of  the  defendants  has  answered: 
can  that  be  held  to  leave  him  at  liberty  to 
•mend  indefinitely,  by  his  merely  praying 
ptoccn  s^nst  some  persm  living  out  of 
tfae  jurisdiction,  in  whom  he  shall  allege  an 
interest?  If  the  defendant  had  moved  to 
diiiniss  under  the  16th  order,could  the  plam- 
tiffhave  met  the  motion  by  saying,  that  there 
Toi.  Vin.  GBAiia 


was  a  defendant  who  had  not  answered  ?  A 
defendant,  who  is  not  amenable  to  the  pro- 
cess of  the  Court,  is  not  a  defendant  within 
the  meaning  of  the  thirteenth  or  the  six- 
teenth order. 

Sir  Charks  WeUmaU  Mr,  Wheally, 
contr^ 

Here  there  is  a  defendant,  whose  answer 
is  not  to  be  deemed  sufficient ;  for  he 
has  not  answered  at  all.  The  plaintiff, 
therefore,  is  within  the  terms  of  the  order  ; 
and  his  power  of  amending  remains  as 
it  would  have  been  under  the  old  prac- 
tice of  the  Court.  The  only  question 
is,  whether  Macliado  is  a  defendant ;  and 
all  the  authorities  hold,  diat  a  person  out 
of  the  jurisdiction  is  made  a  defendant 
by  praying  process  against  him  when  be 
cornea  within  the  jurisdicuon.  If  the  de- 
fendants had  moved  to  dismiss,  the  plaintiff 
would  have  been  obliged  to  shew  that  he 
had  used  due  diligence  to  get  in  Macba- 
do's  answer :  and  if  he  had  not  done  all 
that  he  might  have  done,  the  bill  would 
have  been  dismissed.  But  the  I  Sih 
order  contains  no  words  which  imply  that 
the  plaintiff  is  not  to  have  leave  to  amend, 
unless  he  gets  in  the  answerswithin  a  given 
time.  The  remedy  against  delay  is  pro- 
vided in  such  a  case,  not  by  limiting  the 
plaintiff's  power  to  am^nd,  but  by  giving 
the  defendants,  who  have  answered,  the 
power  of  dismissing  the  bill. 

The  Vice  Chancellor  thought  that  the 
plaintiff  was  not  at  liberty  to  amend  under 
the  13th  order  ;  and  that,  for  tliis  purpose, 
Machado  could  not  be  considered  as  a  de- 
fendant within  the  meaning  of  the  ISth 
order;  and  that  (his  could  not  be  considered 
as  a  case  coming  within  the  fair  construction 
of  the  last  clause  of  tliat  order. 

His  Honour,  therefore,  discharged  the 
order  to  amend :  but  as  it  was  a  new  ques- 
tion, he  ordered  the  costs  to  be  costs  in  the 
cause. 
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Nov  2   5      COCKBHBN  t).  aAPHAEl. 

Construction  of  tkejijieenth  order. 

AJlcr  the  bill  Itad  been  previouily  amend- 
ed, and  the  cause  had  been  setdomn,  leave  given 
wan  ex  parte  application^  to  amend  the  bill 

correcting  a  clerical  error. 

The  Ul!  had  been  amended,  and  hj  the 
amendment,  a  party  who  was  stated  to  be 
out  of  the  jurisdiction,  was  made  a  defen- 
dant ;  but  a  bUmk,  which  had  been  left  for 
his  christian  nune  in  the  draft  of  the 
amendment,  was  not  filled  up  in  the  en- 
grossed record.  ETidence  had  been  gone 
into  to  prove  this  person  out  of  the  jurisdic- 
tion ;  and  the  cause  was  set  down. 

Mr.  Kindersley  moved,  ex  parte  (I),  that 
the  plaintiifs  might  be  at  liberty  to  amend 
the  record  by  inserting  the  christian  name 
of  this  defendant;  and  submitted,  that  the 
Court  would  permit  an  amendment  of  this 
kind  to  be  made,  without  putting  the  party 
to  the  expense,  whkh  would  be  occasioned 
by  the  appearance  of  the  defendants,  if 
notice  of  the  application  were  given. 

Tbe  Vice  Chancellor  made  the  order. 


I8S9.  > 
December.!  a""*^- 

Construction  of  the  sixteenth  order. 

Where  a  defendant,  before  replication  Jiledf 
gives  n44ice,  under  the  sixteenth  order^  of  a 
tnetion  to  dismiss  the  bill  for  want  of  prose- 
cution^  the  plmntiff  cmnnot  meet  the  motvm 
by  undertaking  to  speed  the  cause  tvith  effe^ 
unless  his  replication  belled  on  or  before  the 
day  on  n/hich  the  motion  to  tUtmits  it  mad*. 

(1)  The  fifteenth  order  provides.  "  That» 
after  a  replication  has  bean  iiled,  the  plaintiff 
shall  not  be  permitted  to  withdraw  it,  and  to 
amend  tbe  bill,  without  a  specud  order  of  the 
Court  for  that  purpose,  made  upon  a  motion, 
of  which  notice  has  been  given ;  the  Court 
being  satisfied  by  affidavit  that  the  matter  of 
the  proposed  amendment  is  material,  and  could 
not,  with  reasonable  diligence,  have  been  sooner 
introduced  into  the  bill." 


Mr,  Baye,  for  the  defendant,  bad  moved, 
under  the  swteenth  order,  (a  term  having 
elapsed  from  the  tune  when  the  amawer 
was  deemed  sufficient,  and  no  replication 
having  been  filed),  that  the  bill  sbould  be 
^amuied  for  want  of  pnwcuison. 

Mr.  Parker^  for  the  plaintiff^  undertook 
to  speed. 

The  replication  was  not  filed  when  the 
motion  waa  made,  but  was  filed  on  the  f(ri- 
lowiogday. 

Mr.  Rolfe  ROW  mentioned  the  motion 
^ain,  and  insisted,  that  the  plaintifl^  not  liav* 
ing  filed  a  replication  before  the  motion  was 
made,  could  not  meet  the  motion  by  an  un- 
dertaking to  speed,  and  could  not,  aAer  the 
motion  was  made,  file  a  replication.  It  was 
clear,  he  said,  from  tbe  language  of  the 
order,  that  the  filing  of  the  replication  must 
precede  the  appearance  on  the  motion. 
Either,  therefore,  the  bill  must  be  diamtssr 
ed,  or  the  plaintiff  must  undertake  to  hear 
the  cause  on  bill  and  answer. 

Mr.  Parker^  contrH. 

The  defendant  is;  in  every  respect,  in  the 
same  situation,  as  if  the  replication  had  been 
filed  before  the  motion  was  made.  He  can 
sustain  neither  delay  nor  inconvenience  by 
the  filing  of  it  on  the  following  day.  Nothing 
can  be  more  monstroos,  than  thst  all  the 
expense  incurred  in  a  suit  should  be  ren* 
dmd  unavailing  by  sucli  a  practice  aa  is  at- 
tempted to  be  estabU^ed  biere. 

The  Fice  Chancellor  nas  of  opinion,  thst 
it  was  not  necessary  that  tbe  rej^ication 
should  be  filed  before  the  motion  to  dismiss 
was  aetually  made.  It  was  sufficient,  if  the 
a  replication  was  filed  on  the  same  day  on 
which  the  motion  to  dismiss  was  nude. 
Here,  the  replication  was  not  filed  till  tbe 
day  after.  The  plaintifl^  therefore,  had  not 
brought  himsdf  within  tlie  terms  of  the 
order,  so  as  to  entitle  him  to  meet  the  mo* 
tion  by  undertaking  to  speed  the  cause 
with  effect;  and,  therefore,  he  must  either 
nndertake  to  hear  the  cause  on  bill  and 
answer,  or  submit  to  have  his  bill  dismissed 
with  costs  for  want  of  prosecution.  . 
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Dec.  18. — ANONTHOUS. 

In  aootber  cftse,  the  repltcatioo  was  not 
filedf  when  the  motion  to  dismiss  was  made, 
and  the  mulertaking  to  speed' was  given  : 
and  it  appeared  that  the  solicitor  of  the 
plaintiflT,  though  he  endeavoured  to  file  the 
repUeation  on  that  day,  was  too  late  to  ac- 
complish his  purpose. 

Tie  Vke  Chancellor  stated,  that,  in  hold- 
ii^  that  the  replication  must  be  filed  on  the 
same  day,  at  the  latest,  on  which  the  mo- 
tion vas  made,  he  meant  to  apply  the  rule, 
only  wime  the  replication  cotud  be  filed  on 
that  day ;  and  that  a  party  ought  not  to 
have  his  bill  put  out  of  court,  because  he 
vas  accidentally  too  late  to  have  it  filed  on 
tlut  day. 


1820. 

Aug.  15.   >  FAANH  f .  HUTCmKSOH. 

Dec.  9.  > 

Constructhm  of  the  seventeenth  order. 

If  a  flaintiff  omit*  to  produce  At* 
inteMK*  and  pass  fmbUeatim  within  due 
time  afier  Jiling  the  repUcatim;  and  the  de- 
fendanif  haaiug  been  thus  enabled  to  eUemiss 

the  bill  for  want  of  prosecuUon,  does  not 
within  a  convenient  time  dismiss  it,  but  per- 
wuis  the  plaintiff  to  incur  expense  in  the  pro- 
secution of  the  tuitt  an  order  of  dismissal, 
subsequently  obtained^  will  be  ducharged, 
with  costs,  for  irregularity. 

By  afx  order,  dated  the  24th  July 
made  upon  a  petition  of  cfmrse  at  the 
Soils,  setti^  i^rtb  that  the  {daintiff  filed 
his  bill  io  JHulary  term  l»!tS  \  that  the  de- 
fendant put  in  his  answer  on  the  13th 
day  of  ^une  1828 ;  that  tfae  plaintiff  filed  a 
r^Ucation  to  the  answer,  and  served  upM 
hrm  a  subpeena  to  rejoin,  returnable  on  tfae 
6th  Hay  last,  since  vhich  time  no  proceed- 
ings had  been  taken  in  tlils  cause; — his  Ho- 
^ar,  the  Master  of  the  Rolls,  did  order  that 
tfie  plaintiff's  bill  should  stand  dismissed, 
with  costf. 

Ten  dajra  before  this  order  was  obtained, 
1^  plaintifi'  had  filed  interrogatories  for 
die  examination  of  witnesses;  and  two 
whueMM        e^nninitd  on  his  belialf  on 


the  22nd  of  July,  of  which  examination  the 
defendant  had  regular  notice. 

Trinity  term  ended  on  the  8th  of  July. 

.Upon  this  state  of  facts,  the  plaintiff 
moved  the  Court  to  rescind  the  order, 
which  had  been  so  obtained  at  the  Rolls, 
with  costs,  for  irregularity. 

The  Soliciter  .General  for  the  motion. 

The  qoefftion  tnms  upon  Uie  construc- 
tion of  the  seventeenth  order,  lliat  order 
provides, 

"  That  where  the  phuntiff  files  a  replication 
without  having  been  served  with  a  notice  of 
any  motion  to  aismiss  the  bill  for  want  of  pro- 
seCttUon,  Uie  pUintiff  shall  serve  the  subposna 
to  rejoin  and  obtain  his  order  for  a  commiasion 
witbm  one  week  from  the  filing  of  the  repli- 
cation t  and  if  such  order  be  ohwned  in  term 
time,  Uien  such  commisdon  shall  be  at  the 
latest  returnable  on  the  first  return  of  the  fol- 
lowing term ;  and  If  such  order  be  obtained  in 
the  vacation,  then  such  commistion  shall  he 
retomaUe  at  the  kteet  on  the  last  return  of 
the  foUowing  term  j  and  where  snt^  commis- 
sion is  returnable  on  or  before  the  first  return 
of  the  foUowing  term,  there  ibe  pluntiff  shall 
give  his  rules  to  produce  witnesses  and  pass 

Sablication  in  that  term,  and  shall  set  down 
is  cause  to  be  heard  in  the  following  term  i 
and  where  such  commission  is  returnable  on 
or  before  the  last  day  of  the  following  term, 
there  the  plaintiff  shall  give  1^  rules  to  pro- 
duce witnesses  and  pass  publication  in  the 
next  term,  and  shall  set  down  his  cause  to  be 
heard  in  Uie  third  term ;  and  if  the  pliuntiff 
sha^  make  any  default  herein,  then  upon  ap- 
plication by  the  defendant  upon  motion  or 
petition  without  notice,  the  plaintiff's  bill  shall 
stand  dismissed  out  of  court  with  costs." 

Here,  the  week  from  the  filing  of  the  re- 
plication expired  in  Easter  term :  the 
ccMnmission,  bad  a  commission  been  sued 
out,  must  have  been  returnable  on  the  first 
return  of  Trinity  term ;  the  plaintiff,  there- 
fore, was  bound  to  give  rules  to  produce 
witnesses,  and  to  pass  publication  in  that 
term ;  and,  not  having  done  so,  the  defen- 
dant had  a  right  to  dismiss  the  bill  by  an 
order  of  course.  He  did  not  do  so :  the 
suit,  therefore,  continued  in  court ;  and 
liie  plaintiff,  with  his  knowledge,  and, 
therefore,  with  his  implied  sanction,  has 
incurred  expense  io  taking  proceedings, 
with  a  view  to  bring  the  cause  to  a  hear- 
ing. These  proceedings  were  regular,  when 
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they  were  taken,  and  the  defendant  cannot 
be  permitted  now  to  render  them  useless. 
He  has  lost  the  advantage  which  be  once 
possessed. 

Mr.  Home,  contrd. 

'J'be  language  of  the  order  is  unequivo- 
cal ;  under  that  order,  the  defendant  has 
acted :  the  suit  was  and  is  in  a  state,  in 
which,  according  to  the  words  of  the  order, 
he  has  a  right  to  dismiss  the  bill;  and 
there  is  no  rule  which  commands  him  to 
dismiss  it  within  a  given  time ; — there  is, 
therefore,  no  irregularity — there  is  not 
even  delay  to  be  imputed  to  the  defendant. 
Within  little  more  than  a  fortnight  from  the 
end  of  the  term,  he  obtained  the  order. 
What  means  had  he  of  knowing  that  the 
plaintiff  meant  to  prosecute  the  suit,  or 
that  he  had  filed  interrogatories  ?  The  wit- 
nesses, indeed,  would  be  produced  at  the 
seat  of  his  clerk  in  court;  but,  within  two 
or  three  days  afterwards— that  is,  as  soon 
as  the  solicitor  could  have  actual  know- 
ledge of  the  circumstance, — the  order  of 
dismissal  was  obtained. 

The  Lord  Chancellor  was  of  opinion, 
that  the  defendant,  not  having  obtained  an 
order  of  dismissal  immediately  upon  the 
end  of  the  term,  or  within  a  convenient 
time  afterwards,  was  not  entitled  to  dis- 
miss the  bill  on  the  24th  of  July,  after  he 
knew  that  the  plaintiff  had  proceeded  to 
examine  witnesses. 

The  order  was*  therefore,  discharged, 
with  costs. 


1 829.     >  IN  THE  UATTEB  Ot  THE  PARISH 

December.3     of  lantryssani. 

Cotutruction  of  the  sixtieth  order. 

The  eixtieth  order  apjJie$  to  ordert  and 
decrees  made  he/ore  issuing  of  the  new 
ordert,  as  well  aa  to  tuhsequ^  orders  and 
decrees. 

By  the  order  made  in  this  matter  in 
November  1827,  the  parties  were  required 
to  produce  before  the  Master  all  deeda, 
papers,  and  writings  connected  with  the 
property  in  question. 


In  November  1838,  the  Master  issued 
his  warrant  in  conformity,  to  the  order, 
requiring  the  trustees  of  certain  charity 
lands,  who  were  the  respondents  to  the 
petition,  to  produce  before  him  all  papers, 
deeds,  and  writings,  relating  to  the  matters 
in  question. 

The  parties  afterwards  attended  before 
the  Master  ;  and  it  was  insisted,  on  behalf 
of  the  trustees,  that  the  Master  should 
exercise  the  discretion  given  by  the  sixtieth 
order  (1). 

The  trustees,  therefore,  aubmitted,  that 
they  ought  not  to  produce  all  the  deeds, 
books,  uid  papers,  aa  mtaiy  of  them  could 
be  of  no  use  in  the  prosecution  of  the  in- 
quiries  directed  by  the  order,  and  the  pro- 
duction of  them  might  be  injurious  to  the 
charity ;  and  that  the  Master  ought  to  de- 
termine, what  books  and  papers  should  be 
produced,  and  how  long  they  ought  to  re- 
main in  the  office. 

The  Master  refused  to  exercise  any  dis- 
cretion. On  the  12th  of  December  he 
issued  his  certificate  of  default ;  and,  on 
the  same  day,  the  usual  order  was  obtained, 
that  the  trustees  should  produce  the  papers 
within  four  days,  or  stand  committed. 

A  motion  was  made  to  cKacharge  ot  vary 
this  order. 

Mr.  CockereH,  for  the  motion. 

Mr.  Wyatt^  contriU 

The  Lord  Chancellor. — I  have  seen  the 
Master,  in  order  to  ascertain  what  course 
was  taken  before  him.  The  Master  seems 
to  have  been  of  opinion,  that,  as  the  origi- 
nal order  requiring  the  production  of  the 
papers,  bore  date  before  the  new  orders 
were  issued  or  came  into  force,  the  sixtieth 
order  was  not  applicable  to  this  case ;  and 
further,  that,  aa  the  decretal  order  of  the 

(1)  That  order  provides.  "That,  where  by 
any  decree  or  order  of  the  Court,  books,  papers, 
or  writing  are  directed  to  be  produced  before 
the  Master  for  the  purposes  of  such  decree  or 
order,  it  shall  be  in  the  discretion  of  the  Master 
to  deteimbie  what  books,  papers,  or  writings 
are  to  be  produced,  and  when  and  for  how 
long  they  are  to  be  left  in  his  offic»i  or  in 
case  he  shall  not  deem  it  necessary  that  audi 
books,  papers,  or  writings  should  be  left  or 
deposited  m  bis  office,  then  he  may  nve  direc- 
tions for  the  inspection  thereof  by  the  parties 
requiring  the  same,  at  such  time  and  in  suclk 
manner  as  he  shaU  deem  ea^edioit." 
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Court  bftd  directed  all  papers  and  writinga 
to  be  produced,  he  could  not  exercise  any 
discretion,  so  as  to  decide  that  all  should  not 
be  produced,  and  that  only  some  of  them 
aboold  be  produ^.  I  do  not  concDr  with 
the  Matter  in  either  of  hia  views. 

In  the  first  pkce,  I  think  that  the  sixtieth 
wder  applies  to  former,  as  well  as  to  sub- 
sequent, decrees  and  orders  ;  and  it  does  not 
seem  to  me,  that  there  is  any  necessity  for 
altering  the  usual  language  of  decrees  and 
orders,  which  comprises  all  books,  papers, 
and  writing*;  but  uiat  the  Master,  notwith- 
standing ^e  generality  of  the  words  of  a 
decree  or  order,  is  to  exercise  the  dis- 
CTetimi  given  him  by  the  sixtieth  order. 

I  think,  therefore,  that  all  proceedings  on 
the  order  of  the  12th  of  December  1828, 
■hotUd  be  anspended,  and  that  it  must  ffo 
back  to  the  Master  to  determine  what  deeds 
and  papers  ought  to  be  produced,  and  how 
long  they  ought  to  remain  in  the  oflBce. 


1829       (™  ™'  MATTER  OV  TBB  TUB 
^     <     oaunCAB-SCHOOLOV  CHIPPING 
'  SODBDRT. 

Under  trhat  circumsttmce$,  a$  to  original 
fouMdathm  and  aubteqtient  uiage,  a  school 
ihalt  be  held  to  be  endowed  for  the  purpou 
only  of  teaching  the  learned  languages. 

TAr  matter  of  a  free  school  has  an  estate 
of  freehold  in  his  qffice,  and  is  not  remov- 
Me  at  <Ac  pleasure  of  the  pMrons  of  ike 
tchooL 

Court  milit  upon  petiliont  rettrmt  an 
ejectment  brought  by  the  patrons  to  etict  the 
Mofter  from  the  possession  of  the  school' 
house. 

Agreements  entered  into  between  the  matter 
and  the  patrons  as  to  the  mode  of  cOTuJucting 
the  tckooi,  which  have  a  tendency  to  alter  its 
characterf  are  invalid,  and  do  not  bind  the 
master ;  and  the  patrons  are  guilty  of  a 
breach  of  duty,  when  they  require  or  induce 
«  master,  or  a  candidate  for  the  cffice  of 
mufer,  to  enter  into  such  agreements. 

By  a  decree,  dated  the  1 1  th  of  January,  in 
the  third  year  of  Charlra  I.,  made  by  the 
comm  isnoDcrs  of  charitable  uses,  it  was 
ordered,  that  the  rents  and  revenues  of  the 
lands  belonging  to  the  town  of  Chipping 
Sodbury,  not  appointed  for  the  repair  of 
tht  cbunbf  or  otherw  iie  limited  to  any  par- 
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tieular  use,  should  go  and  be  employed  to 
the  uses,  charities,  and  purposes  following : 
that  is  to  aay,  itoL  thereof  should  be  paid 
to  the  poor  of  the  borough  yearly;  and 
ML  should  be  laid  out  for  the  binding  out 
apprentices  of  poor  town-bom  children  in 
manner  therein  mentioned  ;  and,  in  the  next 
place,  that  20/.  more  per  annum  should  go 
and  be  paid  to  a  schoolmaster,  that  should 
teach  townsmen's  children  their  grammat 
there  freely. 

By  another  decree  of  the  commissioners 
of  charitable  uses,  dated  the  4th  of  Sep- 
tember 1694,  it  was  declared,  that  the 
commissioners  held  the  former  decree  meet 
to  be  observed  and  performed,!  that 
the  schoolmaster  should  be  nominated  and 
appointed  by  the  bailifi'  and]  burgesses  of 
the  town  for  the  time  being,  or  Uie  major 
part  of  them ;  and  that  hia  salary  of  iOL 
per  annum  should  be  paid  to  him  by  half 
yearly  payments  by  the  town  masters  for 
the  time  being,  who  were  to  collect  the 
rents  and  revenues  of  the  lands ;  and  after 
certain  ways  should  have  been  sufficiently 
repaired,  and  the  201.  should  be  raised 
for  the  poor,  the  iOl.  should'  be  likewise 
raised  for  binding  out  apprentices,  and  the 
20/.  should  be  raised  for  the  schoolmaster,  it 
was  ordered,  that  the  overplus  of  the  rents 
and  profits  of  the  town  lands,  not  particu- 
larly appropriated  for  the  repairs  of  the 
church,  and  also  the  rents  and  revenues  • 
of  certain  lands  purchased  of  John  Auwood, 
should  go  and  be  employed  to  and  for  the 
payment  of  a  certain  mortgage  (which  had 
been  long  since  satisfied),  and,  after  such 
mortgage  should  be  fully  paid,  that  then 
1 0/.  more  per  annum,  or  so  much  thereof  as 
could  be  raised,  should  be  raised  and  paid 
out  of  the  rents  and  revenues  of  the  lands 
belonging  to  the  town,  not  particularly  ap- 
propriated for  the  repair  of  the  church  or 
for  the  relief  of  the  poor  of  the  town. 

And  it  was  by  such  decree  further  ordered, 
that  part  of  a  certain  house  in  Chipping 
Sodbury,  which  had  been  theretofore  used, 
or  in  part  used,  as  a  school-house,  should 
remain  to  the  townsmen  of  the  town  and 
their  successors  for  ever,  for  a  school- 
house,  in  which  to  teach  the  townsmen's 
children;  the  bailiff  and  burgesses,  or 
townsmen  of  the  town  from  time  to  time 
repMring  the  school-house  out  of  the  town  . 
stock. 
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The  premises  at  present  nved  for  the  pur- 
poses of  the  school*  and  for  the  residence  of 
the  master,  had  been  built  by  the  bailiflf 

and  bailiff  burgesses  out  of  monies  arising 
partly  from  the  sale  of  another  house,  part 
of  the  tonm  lands,  which  had  been  thereto- 
fore used  as  a  place  of  residence  for  the 
schoolmaster,  and  partly  out  of  sums  of 
mon^  given  by  divers  persons  to  the  said 
bailin  and  baitiff  burgesses,  for  the  purpose 
of  providing  a  residence  for  such  school- 
master. In  tlie  building  of  this  liouse,  the 
bailifi^  and  bailiff  burgesses  had  used  part 
oV  the  materials  of  the  schot^house  To^fi' 
tioned  in  the  decree  of  1694,  which  tl^ 
j^»d  previously  ni;)led  4own :  apd  the  n^w 

Wot  ^° 
j&een  used  as  weH  tor  the  purpose  of  a 

'school-house  as  for  the  residence  of  the 

'liiaster;  and  that  the  town  masters,  on  behalf 

of  the  bailiff  and   bailiff  Imrgesses,  iiad 

ever  since  paid  the  rates  and  taxes  assessed 

i(pon  it. 

In  ]  3 1 S,  Mr.  Smith  was  appointed school- 
masii  I-  iiy  the  balhff  and  burgesses.  In 
their  nomination,  addressed  to  tlie  bishop  of 
the  diocess,  they  stated,  that  ihey  "did 
thereby  nominate  Tliomas  Smith  to  the  free 
grammar  school,  founded  in  the  town  of  Chip- 

wW^RaWBehoDlmBiter  of  the  flfiue 
town,  and  to  receive  the  fees,  emoluments, 
and  advantages  appertaining  and  belonging 
thereunto,  as  theretofore  used  and  accus- 
tomed: and  they  prayed  the  bishop  to 
ratify  and  confirm  tlieir  nomination,"  The 
bishop  accordingly  granted  his  licence. 

The  town  lands  had  increased  greatly  in 
yearly  revenue ;  but  Mr.  Smith  received 
only  SOL  a  year,  by  half-yearly  payments. 

In  November  1826,  the  badin  and  bur- 
gesses proposed  to  Mr.  Smith,  that  he 
should  execute  an  agreement,  by  which  they 
continued  him  as  master  of  the  school,  at  a 
salary  of  40/.  a  year,  and  he,  on  the  other 
hand|  was  to  teach  the  boys  English  gram- 
mar, reading,  writing,  and  arithmetic,  and 
to  conduct  the  scliool  according  to  such 
rules  as  the  bailiff  and  bailiff  burgesses 
should  deem  it  expedient  to  make.  Mr. 
Smith  refused  to  accede  to  the  proposed 
terms :  the  bailiff  and  burgesses  persisted 
in  their  demands  ;  and,  on  the  iZnd  of  No- 
vember, they  caused  the  following  notice  to 
be  served  on  him  :— 


"  Sir, — You  fanlng  refused  to  Hwtde 
to  the  cmtrsot,  which  we,  on  or  about 
the  6th  day  of  November  last,  proposed 
to  you,  and  subsequently  disclaimed  our 
right  of  ipterietenoe  with  you  as  the  gram- 
mar-master of  the  school ;  whereupm  we, 
on  or  about  the  £4ih  of  that  month,  notified 
to  you  in  writing,  that  fVom  and  after  the 
ftlit  of  December  then  next,  we  sIiouldd«- 
clpre  the  mastership  of  such  school  vacant : 
we  do  hereby  disavow  jqu  as  the  master  of 
the  said  school,  and  require  you  to  forth- 
with quitaod  deliver  «p  the  Khool-^ouseand 
piemises  in  your  ocoupetion.  Dated  the 
je^pd  Qf  Deeembet  182)6. 

"  Ciiktjpiog  Sodbury  Borough. 
"To  the Bev.T. Smith." 

In  pursusoQe  of  this  line  of  conduct,  the 
bailiff  and  burgewes,  in  Hilary  term,  18ii7, 
hrailght  ^  ejectment  in  the  King's  Beach, 
upon  demises  by  them,  as  well  in  (hdr  cor- 
porate capacity  as  in  their  individual  capa- 
cities, under  the  names  of  William  Higgs, 
Joseph  Hiatt,  Hery  Williams,  Georae  Whit- 
tington,  Richard  Arnold,  Charles  Waikins, 
John  Tily,  Isaac  Limbrick,  and  Jasper 
Fowler,  for  the  purpose  of  evicting  Mr. 
Smith  from  the  possessioa  of  the  new 
school-house. 

Mr.  Smith,  the  churchwardensi  and  torn 
of  the  inhabitants  of  the  town,  then  pre- 
sented a  petition. 

Affidavits  were  filed,  both  for  and  against 
the  petition,  for  the  purpose  principally  of 
shewing  what  the  character  of  the  school 
had  been,  according  to.  past  usage,  and  what 
were  the  conditions  under  which  Mr.  Smith 
had  been  appointed,  master.  The  substance 
of  those  affidavits  is  detailed  in  the  judg- 
ment of  the  Lord  Chancellor. 

The  peCtion  was  heard  befiwe  the  Viee 
Chancellor. 

By  the  order  made  on  that  occasion, 
bis  Honour  declared,  "  that  the  scho<d  was 
intended  to  be,  and  ought  to  continue 
a  grammar-school  for  the  purpose  of  teach- 
ing^tbe  learned  languages  grammatically :  and 
that  the  master  of  such  school  is  only  bound 
to  teach  the  learned  languages,  wid  npt  (he 
English  language,  reading,  writij^  or  arith- 
metic ;  and  that  he  has  u  estate  of  freehold 
in  his  said  office,  and  that  he  is  mtitled  %o 
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Id 


the  ilM      (be  edwd-bcmM  for  hu  tesi- 

denoe,  and  of  the  •chool'-raotn  for  the  pur- 
pose of  teaching;  and  his  HoBOur  did  order 
that  the  bailtffand  bailiffbaRgeaiesof  tfaeaaid 
town  be  restrained  in  their  corporate  charac- 
ter, and  individually,  from  prooeeding  in  the 
action  of  ^ectnient  commeoced  by  .  them, 
and  frwn  coDnuenciDf  or  prosecuting  any 
action  at  law,  for  the  purpose  of  ejecting. 
Thomas  Smith  from  the  posBession  of  the 
school-bouse ;  and  his  Honour  did  ocdiar  that 
it  be  referred  to  the  Master  in  rotation*  to 
inquire  whether  any,  and  if  any,  what,  in^ 
creaae  in  the  rente  and  Myennes  of  the 
town  lands,  not  amminted  or  appropriated, 
for  the  repair  of  the  chiuxh,  or  otherwise 
limited  before  the  decree  of  the  third  year 
of  Charles  the  First,  t6  any  psrtjcuiar  use, 
has  taken  place ;  and  whit  are  the  estates 
from  the  rents  and  revenues  of  which  the 
salary  of  the  master  of  the  said  gramiBnr- 
Bcbfxil  ought  to  be  paid,  and  what  ought  to 
be  the  amount  of  such  salary  ;  and  that  thoi 
Master  should  settle  ami  approve  a  scheme 
for  the  government  of  the  said  school,  and 
the  conduct  thereof."  Then,  after  directing 
an  inquiry  cosceroing  a  sum  .of  10/.  a  year, 
wbkb  had  been  given  by  one  Davis  towards 
die  mainteiiance  of  the  schoolmaster, — 

His  Honour  didorder  "  that  the  bailiff  and 
boraeasea  of  the  town  of  Chi[^ing  Sodbury, 
in  their  corporate  capacity,  and  the  respmi- 
denis,  William  Higgs,  Joseph  Hiatt,  Henry 
Williams,  G.  Whittington,  Richard  Arnold, 
Charles  Watkins,  John  TiJy,  Isaac  Limbrick, 
and  Jasper  Fowler,  pay  to  the  petitioners  die- 
oottt  of  that  application  to  that  time."  The 
conaideratitm  of  the  costs  of  the  inquiries, 
and  subseqttent  coats,  were  reserved. 

Against  this  order,  the  bailiff  and  bailiff 
bmgesses  appealed. 

The  queatiooB  raiaed  were  the  foMovr'm^  t 

Whether  the  aefaod,  having  regard  to  m 
original  foundatim  and  to  long-established 
naage,  was  a  school  for  teaching  only  the 
learned  languages. 

Whether  the  master  could  be  removed  by 
the  corporation  at  their  pleasure. 

Whedier  be  was  bound  by  any  agreemenk 
iriiich  he  bad  made  with  the  corpwation, 
when  fint  iqipointed  to  the  office. 

Mr.Pep^t,  Mr.  Tre$Un€t«oAMr.  WhU" 
«Mn&  were  is  aappnt  of  die  appeid. 


The  SoUtUor  Ommtl  and  Mr*  Knight 
speared,  for  the  respandenta*. 

The  Lord  Chancellor. — The  main  ques- 
tion was,  whether  this  school  was  a  gram- 
raar-sdiool ;  and  if  it  was  in  its  original 
foundati<Mi  a  grammar-school^  whether  mere 
has  been  such  a  constant  and  uniform 
usage  as  would  have  the  effect  of  altering 
the  sdiool,  and  giving  to  die  school  a 
dfffereht  ebaraeter  aad  description.  The 
earliest  notice  which  we  find  of  thia  sckooir 
is  by  a  decree  of  the  eomfoianoilera  undor 
chwnt^le  uaea  in  the  third  year  of  tln^ 
qeiffk  of  Charles  ,1,  which  direiits  tlMk  tfaa 
SUM  of  SOL  a  yedr  shoidd  he  set  apart  for 
a  schoolmaster,  "  to  teach  the  sons  of  the 
townsmen  of  Chipping  Sodbury  dieir  gram- 
mar freely."   In  the  year  1C94,  another 
decree  was  pronounced  by  comnussieners 
appointed  under  the  same  statute  ;  and  by 
that  decree  it  was  directed  that  the  order 
in  the  former  decree  should  be  confirmed ; 
and  it  was  further  directed  that  the  town- 
masters  should,  out  of  the  rents  tliey  re- 
ceived from  the  estates  belonging  to  the 
corpwation,  pay  the  ZOl.  a  year  by  half- 
yearly  payments;  and  it  was  further  di- 
rected, that  the  noaamation  and  appoint- 
ment of  the  scbodmaster  ehonld  be  in  the 
bailifi  aad  burgesses  for  the  tine  being. 
In  the  decree  of  1694,  there  is  a  further 
clause  referring  to  a  gift  of  1 0/.  a  year,  by 
a  person  of  the  name  of  Robert  Davis;  and 
that  lOl.  a-y«ar  is  given  to  the  grammar- 
school  master  on  tlw  conditions  mentioned 
in  die  gih.  I  think  it  is  quite  clear,  there- 
fore, that,  at  tfau  period,we  are  to  considv, 
that  this  was  a  grammar-school,  according 
to  the  c«iatrnction  which  is  put  upon  die 
term  " gTanunar-acbool"  in  this  court. 

AeoOTding  to  the  evidence  now  before 
ns,  the  first  person  who  appears  to  have 
bc«n  appointed  to  this  school, — at  least  the 
first  person  of  whom  any  trace  remains,— 
was  John  Watts.  He  was  a  clergyman,  and 
was  appointed  to  the  school  in  the  year 
1695.  In  the  Registrar's  Office  of  the 
bishop  of  the  diocess,  he  appears  to  have 
been  licensed  to  this  school  as  a  public 
school — the  public  school  of  Chipping  Sod- 
bury ;  he  hdd  the  office  for  one  year  only. 
In  the  year  1696,  or  the  Utter  end  of  the 
jwar  1695,  the  Rev.  John  Shellard  waa 
i^i^cedi  and  he  held  the  oflSce  frmn  di« 
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year  1695,  down  to  the  year  1737.  There 
are  no  documents  and  no  entries  throwing 
any  light  upon  the  subject  during  the  time 
that  Mr.  Shellard  held  the  office  of  master. 
Mr.  Shellard  was  succeeded  by  another 
clergyman,  Francis  Goold,  who  was  ap- 
pointed in  the  year  1737,  and  he  continued 
to  act  as  the  schoolmaster  till  tlie  year 
1782,  a  period  of  forty-five  years.  Upon 
referring  to  the  office  of  the  Registrar  of 
■  the  diocess,  it  appears  that  Mr.  Francis 
Goold  was  licensed  to  teach  in  the  gram- 
mar-school of  Chipping  Sodbury,  There 
is  some  evidence  of  living  witnnses  with 
respect  to  the  manner  id  which  the  school 
was  conducted  during  the  time  of  Mr. 
Goold,  though  that  evidence  is  extremely 
slight.     Mr.  Coates,  a  clergyman,  now 
sixty-four  years  of  age,  was  the  grandson  of 
Mr.  Goold :  he  was  very  young  at  the  time 
when  he  was  at  that  school,  and  he  re- 
mained there  only  for  a  short  period,  but 
be  was  acquainted  with  Chipping  Sodbury 
from  that  time  up  to  the  present :  he  re- 
sided there  occasionally;  he  had  connexions 
with  Chipping  Sodbury,  and  was  enabled 
from. time  circumstances  to  keep  up  his 
recollection  of  tlie  schoolt  and  of  the  early 
period  of  his  life,  down  to  the  lime  .wlwn 
he  gave  his  evidence.  He  says,  that  "dur- 
ing the  short  period  when  he  waa  at  the 
school,  Mr.  Goold  acted  as  the  grammar- 
master  of  the  school,  and  taught  nothing 
but  the  learned  languages :"  and  he  adds, 
in  confirmation  of  this,  that  '*  reading,  writ- 
ings and  arithmetic,  were  at  that  period 
taught  in  the  school,  but  taught  by  another 
person  of  the  name  of  Hicks,  who  waa 
appointed  for  that  purpose  by  the  corpo- 
ration, and  paid  by  the  corporation."  There 
is  evidence  in  opposition  to  this,  of  one 
witness,  a  person  of  the  name  of  Russell, 
who,  at  the  time  of  giving  his  evidence,  was 
upwards  of  eighty  years  of  age.  He  was  at 
the  school  previous  to  Mr.  Hicks's  ap- 
pmntment,  and  he  says  he  was  taught 
reading  and  writing  by  Mr.  Goold  for  a 
period  of  two  years  previous  to  the  date  of 
Mr.  Hicks's  appointment,  and  upon  the 
appointment  of  Mr.  Hicks,  he  was  taught 
reading  and  writing  by  that  gentleman. 
Now  it  is  remarkable,  that  his  evidence 
was  not  adduced  till  a  very  late  period  of 
the  investigation ;  and  it  is  remarkable  also, 
Aat  this  witness,  who- states  that  he  was 


taught  to  read  and  write  at  this  school, 
does  not  sign  his  affidavit,  but  annexes  his 
mark  to  it ;  and  it  further  appears,  that,  al- 
though taught,  as  he  says,  to  read  at  this 
school,  he  could  not  read  the  affidavit,  for 
it  was  read  over  to  him.  These  circum- 
stances, therefore,  throw  considerable  doubt 
upon  his  testimony,  which,  at  all  events,  in 
my  opinion,  cannot  be  set  in  competition 
with  that  of  Mr.  Coates,  a  gentleman  of 
education  and  character,  brought  up  at  the 
school,  and  clraely  connected  with  Mr. 
Goold. 

There  are  certain  entries,  however,  relied 
upon  in  the  books  of  the  corporation,  for 
the  purpose  of  shewing,  that  this  was  not 
merely  a  grammar-school : — an  entry  of  the 
appointment  of  Mr.  Watts,  an  entry  of  the 
appointment  of  Mr.  Shellard,  and  an  entry 
of  the  appointment  of  Mr.  Goold ;  and  in 
each  of  those  entries  it  is  stated,  that  the 
respective  parties  were  appointed  to  the 
grammar-school,  upon  condition  that  tliey 
should  teach  reading,  writing,  and  arith- 
metic.  None  of  those  documents,  however, 
were  signed  by  the  persons  so  appointed, 
they  are  entries  in  the  books  of  the  cor- 
poration,  who  were  the  patrons  of  the 
school;  and  that  they  were  endeavouring 
to  impose  upon  the   persons  appointed, 
duties  which  they  had  no  right  to  impose, 
is  obvious  from  this  circumstance,  that,  in 
each  of  the  entries,  they  require  as  a  con- 
dition, that  the  schoolmaster  shall  make 
out  all  the  pariah  rates,  and  engross  all 
the  accounts  of  the  officers  of  the  corpo- 
ration.   It  appears  to  me,  therefore,  obvi- 
ously, that  no  reliance  can  be  placed  upon 
any  of  those  documents  ;  that  (carrying 
down  the  history  of  this  school  to  the  year 
1782,  wlien  Mr.  Goold  ceased  to  be  mas- 
ter,) BO  far  from  there  being  evidence  of  an 
uniform  and  constant  usage,  altering  the 
original  character  of  the  school,  it  appears 
to  me  that  the  evidence,  as  far  as  it  goes, 
is  confirmatory  of  the  diameter  or  the 
school  as  originally  founded. 

In  the  year  1782,  when  Mr.  Goold  re- 
signed his  office  of  master,  the  Rev.  Edward 
Davis  was  appointed  to  succeed  him,'  and 
this  part  of  ihecase  is  material,  because  Mr. 
Edward  Davis  is  now  living,  and  has  given 
his  testimony.  Mr.  Davis  says,  that  he 
was  appointed  for  the  purpose  of  teaching 
the  learned  languages  danieally  in  diis 
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•ehoo),  Mid  far  no  other  pnrpose  whatever. 
He  eoMinued  matter  from  the  year  1 782 
down  to  the  year  1799 ;  and  when  he  waa 
■mmntedi  another  persui  of  the  name  of 
Ferrebee  was  appointed  at  the  writuig- 
naater  to  the  achool,  for  the  purpose  of 
teaching  the  boys  reading,  writing,  and 
aritbmeiic ;  and  reference  is  made  to  a  do- 
cument which  appears  to  rne  extremely 
material  in  the  consideration  of  this  ques- 
tion. On  the  19th  of  November,  in  the 
year  1782,  at  the  time  Mr.  Ferrebee  was 
appointed  the  writing-master  of  the  school, 
the  corporation  entered  into  certain  reso- 
lutioDS ;  and  in  those  resolutions  they 
statCi  that  there  is  a  surplus  of  the  town 
rents,  and,  referring  to  the  decree  and 
dw  mtbority  they  wink  they  poeaeu  for 
the  application  of  this  stwplus,  they  du>ect 
such  surplus  to  be  applied  for  the  purpose 
of  supporting  the  schoolmaster,-  to  teach 
reading,  writing,  and  arithmetic,  in  the 
school;  that  the  schooloiaster,  who  is  to 
teach  reading,  writing,  and  arithmetic,  shall 
be  appointed  only  for  a  year;  and  that  the 
whole  shall  be  under  the  superintendence 
of  the  grammar-master,  who  shall,  from  time 
to  tiro^  report  to  the  committee  appointed 
for  superintendii^  the  school,  how  the  school 
was  conducted,  not  merely  with  reference 
to  ihe  grammar-school,  but,  with  reference 
to  writing,  &c  Twelve  guineas  were 
i^pointed  for  paying  the  writiog-master ; 
and  he  continued  to  occupy  this  office  as 
writing-master  down  to  the  year  1793. 
Now,  this  appears  to  be  a  distinct  recogni- 
tion on  the  part  of  the  corporatim,  that  this 
was  f  grammar-school ;  but,  tliere  being 
certain  surplus  funds,  and  they  being  desi- 
rous to  render  the  school  more  advanta- 
geous, they  engrafted  upon  this  grammar- 
school,  reading,  writing,  and  arithmetic,  and 
wpotnted  a  fund  for  the  purpose  of  dia- . 
charging  the  ei^nsea  incident  to  that  ex- 
tension  of  the  system.  That,  however,  does 
not  alter  the  original  character  of  the  foun- 
dation, or  render  it  less  a  grammar-school 
than  it  was  when  it  was  originally  esta- 
blished. 

la  the  year  1799,  Mr.  Ferrebee  was  dis- 
missed, in  consequence  of  the  failure  of  the 
town  funds;  and  then  it  appears,  Mr.  Davis 
taught  reading,  writing,  and  arithmetic  to 
fbe  scholars  during  the  remainder  of  the 
time  he  waa  in  the  school ;  but  be  says,  m 
V«,  Tin.  Chaw. 


his  evidence,  he  did  not  conceive  he  waa 
bmrnd  to  do  so ;  and  he  complained  of  the 
conduct  of  the  corporation;  and,  in  con- 
sequence of  the  corporation  throwing  this 
duty  upon  him,  he  left  the  school,  giving 
no  notice  to  the  corporation.  The  corpo- 
ration complained  of  his  conduct,  and  he 
immediately  expostulated  with  them,  and 
said,  they  had  thrown  duties  upon  him,  which 
he  was  not  bound  to  perform.  They  ac- 
quiesced in  his  representations,  and  admitted 
the  justness  of  the  course  he  had  pursued. 

Mr.  Edward  Davis  was  succeeded  by  Mr. 
John  Davis,  in  the  year  1799,  and  he  again 
was  succeeded  by  a  gentleman  of  the 
name  of  Parker,  in  the  year  1813,  ot 
1S15.  Both  those  gentlemen  entered  into 
express  stipulations  with  the  corporation, 
to  teach  reading,  writing,  and  arithmetic ; 
and,  in  pursuance  of  those  stipulations,  they, 
in  addition  to  teaching  those  boys,  who 
were  sent  there  for  the  purpose  of  team- 
ing Latin  and  the  learned  languages, 
taught  them  reading,  writing,  and  arith- 
metic. But  the  alteration,  attempted  to  be 
introduced  into  the  school  about  the  year 
1 800,  by  the  patrons  of  the  school  insist- 
ing,  that  the  master  should  do  that  which 
be  was  not  bound  to  do  according  to  the 
original  constitution  of  the  school,  cannot 
vary,  in  point  of  law,  the  nature  and  cha- 
racterjof  the  school.  It  appears  to  me,  (an 
observation  which,  I  believe,  has  been 
stated  very  frequently  from  this  seat,)  that 
the  patrons  of  a  school,  wlien  they  exerdae 
the  power  of  nomination  and  appointment, 
have  no  right  to  impose,  and  act  most  im- 
properly in  imposing,  new  terms  and  condi- 
tions upon  the  master ;  because,  in  tliat 
respect,  they  are  running  counter  to  the 
will  of  the  founder,  and,  at  the  same  tim^ 
laying  the  foundation  for  altering  the  gene- 
ral ruJes  of  the  school,  inasmuch  as  the  evt- 
dtnce  of  a  long  continuation  of  acting  in  a 
particular  manner  tnay  have  the  e&ct  of 
alterinff  the  character  and  constitution  of 
the  scbooL  It  appears  to  me,  theieforei 
traeiiw  the  history  of  this  school  from  the 
period  at  which  it  is  first  presented  to  our 
notice,  in  the  third  year  of  the  reign  of  King 
Charles  the  First  down  to  this  moment, 
there  is  no  ground  whatever  for  coming  to 
any  conclusion,  that  the  original  foundation 
of  this  school,  which  appears  to  have  been 
a  graramax-schoolf  has  been  altered  by  majf 
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aubsequeflt  anige.  On  the  contrary,  the 
evidence  leads  to  a  directly  opposite  con- 
clusion; not  only  is  there  no  evidence  of 
any  usage  to  shew  that  the  original  consti-  ' 
tvtion  has  been  altered,  but  it  appears  to 
me  that  the  school  Ins  been  carried  on  and 
oonducted  as  a  graimnar-school  down  to  the 
present  period. 

The  next  question,  therefore,  to  which 
my  attention  was  .directed,  was,  as  to  whe- 
ther or  not  this  gentleman  could  or  could 
not  be  removed  from  the  BchwA ;  becauae 
an  attempt  was  made  to  remove  him  by  an 
action  of  ejectment,  brought  to  recover  pos- 
session of  the  school-house.  It  is  said,  that 
Mr.  Smitli,  who  is  the  present  master  of 
the  school,  when  the  vacancy  took  place 
by  the  death  or  retirement  of  Mr.  Parker, 
applied  to  be  aj^inted ;  and  Mr.  Whit- 
tii^on,  who  was  acting  as  the  clerk  of  the 
corporation,  said,  that  the  corporation  in- 
aisted  that  the  party,  who  sfaonld  snoeeed  to 
(he  idKN)!,  should  succeed  to  it  opon  the  saHM 
terms  on  which  it  was  held  by  Mr.  Pailer  i 
and  the  terms  upon  which  it  waa  held  by 
Mr.  Parker,  Mr.  Wliittington  says,  were 
distinctly  and  precisely  explained  to  Mr. 
Smith.  Mr.  Smith  declined  accepting  the 
school  npon  those  terms,  and  he  left  Mr, 
Wfaittii^ton ;  but,  after  some  interval  of  time, 
he  again  returned,  and  then  informed  Mr. 
Whittii^on.  he  was  willing  to  take  the 
school  upon  those  conditions.  Now,  Mr. 
Smith  says,  that,  at  that  time,  he  was  not 
apprised  of  the  nature  and  character  of  the 
school;  that  be  did  not  know  it  was  a 
granmur^scbool  in  the  strict  sense  of  the 
wwd ;  uid  that  it  ms  in  ignorance,  that  he 
acceded  to  thme  terms.  The  corporation 
had  no  T^t  to  impose  aueh  terms;  they 
aeted  improperly  in  so  doing,  and  «iy 
agreement  of  that  description,  ottered  into 
between  the  patrons  of  the  school  and  the 
person  who  was  to  succeed  as  school- 
master, this  Court,  oertainly,  would  not 
enforce. 

'  What,  then,  was-  the  appointment  of  the 
ReVj  Mr.  Smith  7  The  only  evidence  that  the 
Court  ckn  look  at  with  any  propriety,  f« 
the  purpoie  of  knowing  the  nature  of  the 
appointment,  wits  a  document  which* was 
given  in  evidence  in  tbit  cause.  The  docn- 
ment  to  which  I  allilde,  is  the  express  no- 
mination etid  appointment  referring  to  the 
decrees  in  the  time  of  Charles  I.  and  in  1694. 


Under  the  powers  and  anthorities  with  i*hieh 
they  areinvested  by  these  decrees,  they  nomi- 
nate and  appoint  Mr.  Smith  to  the  school  in 
general  terms,  to  receive  dl  tbe  lees,  pro- 
fits, and  emduments  incident,  and  by  r^ht 
appertaining  to  that  office.  I  see,  in  the 
evidence,  no  other  appointment,  except  that 
to  whicb  I  have  referred — a  nomination  md 
iq>pmitment  under  the  hands  and  seals  of 
die  baili6b  and  burgesses,  and,  afterwards, 
presented  to  tbe  bishops  in  wder  to  obtain 
a  lieeace^  Mr,  Smidi  was  licansad  ae<»rd- 
iiwly.  What,  then,  is  the  resailk  and  effiect 
oHbis  general  nomination  and  appointment 
in  parsuance  of  the  powers  intrusted  to  the 
patrons  of  the  scImx^?  They  have*  by 
the  decree,  a  right  to  nonrinate  and 
appoint  tbe  schoolmaster : — they  have  ex- 
ercised that  power ;  but  I  do  not  find 
anywhere  that  they  have  a  right  to  remore 
the  schoolmaster,  as  long  as  he  shall  eon- 
tinue  to  conduct  hiimelf  with  propriety  in 
bis  office.  It  ibllows,  then,  that  this  gen- 
tlertudihaving  been  nominaled  and  ai^tnied 
by  the  corporatiott,  and  there  not  Ming  the 
8%htMt  ground  to  impute  any  misconduct, 
is  inremovaUe  by  the  corporation,  as  loi^ 
as  he  continues  to  act  with  propriety.  I 
think,  therefore,  the  Vice  Chancellor  was 
perfectly  correct  in  saying,  that  this  gentle- 
man held  his  office  irremovably,  as  long  as 
he  behaved  himself  with  propriety. 

The  third  point  to  which  the  attention  of 
tbe  Court  was  directed,  was  with  i*eBpect 
to  the  school-house  and  residence.  The 
school-house  was  originally  in  the  High 
Street ;  and  by  the  decree  of  1 694,  the  upper 
part  of  that  building  was  appropriated  to 
the  use  of  the  school,  and  was  directed  to 
be  kept  in  repair  by  the  corporation ;  — a  new 
place  was  afterwards  substituted  by  the 
corporation,  and  ultimately  the  present 
school-house  and  residence  of  the  master 
were  substituted.  There  is  no  doubt,  I 
Aink,  that  part  of  the  funds  of  the  corpora- 
tion were  generally  applied  to  the  erection 
of  that  htrase;  hnt  it  is  equally  clear  that 
the  house  was  partly  erected  out  of  funds, 
which  had  been  bequeathed  by  difierent 
individuals  for  that  pu^soae ;  and  if,  under 
these  circumstances,  this  building  had  been 
substituted  for  a  fiwrner  building,  and  had 
been  enlarged  and  extoided  by  Inquests  in 
the  manner  I  have  stated,  it  is  quite  impos- 
sible to  say,  that  the  master  can  be  removed 
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Snm  iL  I  Uiink,  tberefon,  the  Vice  Chan* 
cellor  was  perfect!;  right  in  preventing  the 
•jectmeot  beiag  procMiled  in. 

Tk0  eoBts  ibnn  a  very  material  conaaderar 
tioa  in  tha  case ;  and,  afler  the  length  of 
inqiufy  it  uadeigoae,  I  feel  soioe  ditRf 
colty  reapecdng  thMo.  I  thinfc  Mr.  Sntth 
was  perfectly  r^t  in  reaiadn^  the  attempt 
of  the  corpeniion.  Mr.  Smith,Mieccfore, 
not  otAy  mutt  net  pay  any  cost^  but  he  mntt 
be  indemnified  agaitnt  costs.  If  the  costs 
were  to  eeme  out  of  die  revenaes  of  the 
adiool,  the  costs  noold  be  thtomi  sub- 
stantially upon  Mr.  Smith;  they  cannot, 
therefore,  come  out  of  that  fund.  If  tb*y 
are  to  come  out  of  the  funds  of  the  cor- 
poration, I  am  not  sufficiently  apprised  of 
the  state  of  those  fuads,  and  the  application 
of  those  funds,  to  be  able  to  know  whether 
OT  not  I  am  acting  ipnpeify.  It  is  possihle 
that  the  greater  part  of  these  funds  may  be 
mmally  applied  to  aomediaritable  purpoaea; 
if  the  costs,  therefore,  come  out  of  those 
funds,  it  may  be  mjnriotis  to  those  charit- 
eble  objects.  At  Uie  same  time,  I  feel 
gceaC  difficulty  in  saying,  that  those  raem- 
bmof  the  corporation,  who  have  been  activ<e 
in  institBting  these  proceedings,  shall  perso- 
nally themselves  pay  the  costs.  The  mem- 
bers of  the  corporation  may  have  thought, 
that  it  was  greatly  for  the  advantage  of 
Chipping  Sodbury,  that  this  school,  instead 
of  being  a  graramar<school,  should  be  a 
acfaool  for  the  purposes  of  general  educa- 
tion ;  there  are  many  affidavits  to  that  effect ; 
they  may  have  thought  it  was  not  really  a 
grammar-school  in  its  original  foundation  ; 
or,  if  so,  that  it  had  lost  its  original  character 
by  subsequent  usage ;  and  I  do  not  see  suf- 
ficieot  in  this  case  to  shew  any  want  of  bona 
JUet  on  £he  part  of  the  individuals  insti- 
tuting these  proceedings,  to  lead '  me  to 
think,  that,  personally,  they  ought  to  be 
liaUe  to  the  costs.  Inquiries  have  been 
diiceted  by  the  Vke  Chancellor,  for  the 
|mipose  of  osctttaining  what  has  been  the 
mcreaae  of  tlm  rents,  wlucfa  met  the  suhject 
of  the  decaee.  That  these  rents  Mve 
greatly  inAraHed,  there  ia  no  doubt  ^  and 
die  Ji^Hter  is  directed  to  form  a  new  scheme 
for  the;  school,  nnd  to  stirte  what  would  he 
a  proper  solavy  for  the  master.  Itis  possi- 
bievwhen  theae  iaquisieB  avi  completed,  that 
may  he  a  fumLwisiag  out  of  the  in- 
creased aeaiSi  wbieb  may  be  not  impro- 


perly chargeable  with  the  payment  of  the 
costs.  According  to  my  present  impres- 
sion, it  would  be  premature  to  throw  upon 
the  corporaUon,  and  the  individuals  named 
in  the  decreet  the  expenses  of  ihia  proceed- 
ing up  to  the  hearing;  and  it  will  be 
far  better  to  postpone  the  conaideration  of 
the  costs,  mitil  the  Master  shall  have  nude 
his  repwt. 


1839.  \  Ex  parte  aovLDiva  ASi>  davt, 
Dec.  3   in  t/ie  matter <^ o'neu.lahoco. 

A  partntnhip  aceqjtanee,  given  in  dit- 
charge  of  tMe  several  debt  of  me  of  tno  fwrl- 
ners,  cannot  be  proved  againat  the  joint  estaUt 
by  a  perton  who  took  it  in  discharge  of  such 
several  debt,  thoHgh  k  vas  lejl  /or  aecep- 
tones  at  ^  hoitse  of  busiMss  of  the  pari- 
nersh^  and  thenee  rtlumed  aeeeptedt  tadese 
Ike  hoUler  makes  out  tkat  it  mu  ae^pted  m 
the  partnership  name,  milk  the  knomledge 
and  assent  of  the  other  partner. 

O'Neill  and  Martin  carried  on  business  in 
Liverpool,  under  the  firm  of  O'Neill  &  Co. 
O'Neill  entered  into  a  charter-party  tm  his 
own  separate  account,  for  the  hire  of  a 
vessel  belonging  to  the  petitioners  :  and,  the 
fre^ht  being  payable  on  the  ddivery  o(  the 
caigo  at  jUronick,  the  eonsignee,  appoint- 
ed  by  O'Neill  at  that  phtce,  drew  a  bill  of 
exdwnge  for  Sl«^  Is.  fid,  on  O'Neill  ft 
Co.  payable  in  London,  and  indorsed  it  to 
the  petitioners.  This  bill  was  remitted  to 
them  at  Liverpotd ;  they,  early  in  the  day, 
left  it  for  acceptance  at  the  counting-house 
of  O'Neill  &  Co.  with  a  partnership  clerk ; 
and,  in  the  evening,  it  was  returned  to  tliem 
by  a  partnership  clerk,  accepted  in  the  name 
of  O'NeiU  &  Co. 

The  acceptance  was  in  the  handwriting  of 
O'Neill ;  but  the  petitioners,  at  the  time 
when  the  bill  was  returned  to  them,  did  not 
know  of  iriioae  handwriting  the  acceptuce 
was. 

A  Gommisaicm  of  bankrupt  havii^  issued 
.  against  O'NeiU  and  Martui,  the  question 
was,  whether  diis  bill  eould  be  proved 
Bgaiost  the  joiiit  estate. 

The  Vice  Chancellor,  Sir  John  Leach,  wm 
of  opinion  that  tUs  biU«»)uld  not  be  proved 
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^inst  the  joint  estate,  and  dismissed  the 
petition  (1). 

The  creditor  appealed. 

Mr*  Home  in  support  of  the  petition  of 
appeal : 

Mr.  LomtdeSf  eontrft. 

The  following  authorities  were  cited : — 

SUrnf  T.  WUk»,  1  East,  48. 
Sm  T.  Steele,  7  East,  210. 
Xidtey  v.  Taylor,  18  East,  175. 
QreeH  t.  DeaJan,  2  Starkie,  347. 

The  Lord  Chancellor.  —  The  question 
here  arises  with  respect  to  the  proof  of  a 
debt  under  the  commission  against  O'Neill 
and  Martin  as  partners. 

O'Neill,  on  his  separate  account,  and  not 
in  his  partnership  character,  entered  into  a 
contract  with  Goulding,  who  was  the  owner 
of  a  vessel.  It  was  ft  contract  of  charter- 
party,  by  which  Goulding  undertook  that 
his  vessel  should  proceed  to  Charlestown, 
that  it  should  then  take  in  a  cargo  of  timber, 
proceed  to  Limerick,  and  there  deliver  the 
cargo.  On  tlie  delivery,  he  was  to  receive 
one  half  of  the  freight  in  money,  and  one 
half  in  a  good  bill  drawn  in  Liverpool,  at  a 
date  not  exceeding  four  months. 

The  vessel  proceeded  on  her  voyage, 
took  in  a  cargo  according  to  the  charter- 
party,  and  delivered  it  at  Limerick.  There 
part  of  the  freight  was  paid  in  cash ;  and 
for  the  residue,  a  bill  of  exchange  on  O'Neill 
&  Co.,  and  not  on  O'Neill  alone,  was  given 
by  the  person  who  there  represented  O'Neill. 

The  bill  was  remitted  to  Goulding  at 
Liverpool,  and  was  sent  in  the  usnal  course 
of  business  to  the  house  where  O'Neill  and 
Martin,  under  the  firm  of  O'Neill  &  Co.,  car- 
ried on  their  business.  It  was  left  there  for 
acceptance  in  the  usual  course  of  business, 
and,  af^er  several  hours  had  elapsed,  Gould- 
ing or  his  brother  called  and  received  the 
bit),  accepted  in  the  name  of  O'Neill  &  Co. 

The  question  is,  can  this  bill  be  proved 
under  the  joint  commission  T 

There  is  no  principle  more  clear  than 
that,  where  there  are  partners,  and  one  of 
ihem  enters  into  a  contract  on  his  own  seve- 
ral account,  he  cannot  pledge  the  partner* 
■hip  funds  or  give  a  partnership  acceptance 

<1)  tOlyaflt  JSD.1J8. 


in  discharge  of  his  contract,  so  as  to  bind 
the  firm.  In  this  case,  Goulding  knew  that 
the  contract  was  a  several  contract, — that  it 
was  in  the  name  of  O'Neill  alone,  and  not  of 
O'Neill  &  Co.  When  therefore  he  took, 
in  discharge  of  that  several  debt,  a  bill 
accepted  in  the  name  of  O'Neill  &  Co.,  he 
took  it  on  his  own  responsibility. 

The  only  doubt  I  have  had  upon  the  caie 
■rose  finnn  the  dremnstance  of  die  bill  bmr- 
ing  been  left  for  acceptance  in  the  usual 
course  of  business,  at  the  place  where 
O'Neill  &  Co.  carried  on  their  partnership 
trade,  and  of  its  having  been  returned  by 
their  clerk  accepted.  But  upon  considera- 
tion, that  circumstance  does  not  alter  the 
case ;  it  did  not  conclude  Martin,  who  was  no 
party  to  the  contract,  nor  bind  him  as  privy 
to  the  acceptance.  If  it  had  been  known  to 
Goulding,  that  the  acceptance  of  the  bill  was 
in  the  handwriting  of  O'Neill,  he  could  hare 
had  no  claim  gainst  Martin  or  his  estate : 
and  X  think,  that  the  responsibility  of  shew- 
it^  that  Martin  was  assenting  to  the  accep- 
tance, lay  upon  Goulding.  As  it  tyma 
out,  that  the  acceptance  was  in  fiwt,  the  ac- 
ceptance of  O'Neill,  without  the  knowledge 
or  authority  of  Martin,  the  joint  estate  can- 
not be  bound. 

I  must,  therefore,  affirm  the  order  of  the 
Vice  Chancellor,  who  affirmed  the  decision 
of  the  commissioners. 


182D.  > 

Nov   12    (    ABTLEY  V.  DBCUBTK. 

CottffnfcfioR  of  will, 
Coniinuanee  of  aniiutf  tet . 
ConilTuclion  of  a  gift  over,  if  cerUan  /wr- 
tons  should  die. 

Philip  Astley,  by  his  will,  gave  and  be- 
queathed to  Vincent  Deelieve,  Thomas 
Romney,  Robert  Hall,  Elisabeth  Harding, 
and  his  three  maternal  nieces,  Sophia  Eli- 
zabeth Gill,  Louisa  Gill,  and  Amelia  Aim 
Gill,  (which  seven  persons  he  also  ap- 
pointed his  executors,)  all  his  leaseholds, 
&c.  to  hold  to  them  jointly,  tfaeir  heirs  and 
ass^ns,  uptm  tmst,  to  pay  the  fines  of 
renewal,  &c.  his  funeral  ezpenaesi  debtSi 
legacies,  and  annuities.  The  testator  dm 
directed  and  empowend  his  throe  maternal 
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nieces,  the  Misses  Gill,  to  get  in  the  debts 
and  arrears  of  rent  owing  to  him,  to  let  his 
property,  pay  fines  of  renewal,  &c.  and 
give  receipts.  He  then  continued — "  I  like- 
wise anthorixe  my  three  maternal  nieces, 
Sopltia  Elisabeth  Gill,  Louisa  Gill,  and 
Aiiielis  Ann  Gill,  to  deduct  from  the 
amount  of  monies  so  cdlected  and  received 
by  them, — that  is  to  say,  on  every  quarter- 
day  in  each  year,  via.  Lady-day  the  sum  of 
SL  each  and  every  of  them ;  Midsummer- 
day,  the  sum  of  8/.  each  and  every  of  them ; 
Michaelmas- day,  the  sum  of  8/.  each  and 
every  of  them;  and  Christmas-day,  the  sum 
of  8/.  each  and  every  of  them,  as  a  recom- 
pense or  remuneration  for  their  trouble, 
attention,  and  care,  in  preparing  all  the 
different  receipts,  and  purchasing  of  such, 
■nd  also  collecting  such  several  rents  and 
fvofits,  including  the  arrears  of  such  rents, 
as  aforesaid.  And  I  expressly  order  the 
remaming  sum'of  money,  more  or  leas,— 
that  is  to  say,  first  deducting,  on  each  and 
every  quarter-day,  the  several  sums  as 
afivesud,  from  such  money  so  received,  to 
be  paid  from  quarter  to  quarter,  (when 
such  rent-money  is  so  collected  by  them, 
as  aforesaid)  in  each  year,  into  the  hands  of 
Vincent  Declieve  and  Mr.  Thomas  Komney, 
for  the  express  purpose  of  their  marshal- 
ling such  money  so  tuid  to  them,  Mr.  Vin- 
cent Declieve  and  Mr.  Tliomas  Romney,  as 
aforesaid,  by  my  three  maternal  nieces,  as 
aforesaid,  that  is  to  say,  their  paying  and 
fully  discharging  all  and  every  of  my  just 
debts,  &c. ;  and  after  all  my  debts,  (as  afore- 
said, &C.)  whether  by  annuities,  bonds, 
oUigations,  securities,  legacies,  &c.  are 
severally  paid  and  fully  satisfied,  and  not 
before  such  debts,  &c.  are  fully  discharged 
and  provided  for,  as  aforesaid,  upon  further 
trust  that  my  said  trustees,  executors,  exe- 
cutrixes, jointly,  and  the  survivors  of  them, 
shall  pay  all  and  every  of  such  remaining 
money,  in  form  and  maimer  required,— that 
is  to  say,  the  rents  and  profits  as  aforesaid 
described  and  mentioned,  and  payable 
qaarterly  in  each  year,  from  the  aforesaid 
leasehold  measuages,  premises,  or  other- 
wtte,  as  aforesaid,  &C.  first  deducting  and 
oiakhig  ample  provisiim  for  the  aforesaid 
contingent  expenses,  debts,  or  otherwise, 
as  aforesaid,  nnto,  and  during  the  life  of, 
nty  SOD,  John  Conway  Philip  Astley,  to  and 
for  hia  sole  and  separate  use  and  benefit ; 


but  first,  I  authorize  and  grant  absolutie 
and  unqualified  power,  without  any  control 
whatsoever,  to  my  three  maternal  nieces, 
as  aforesaid,  to  deduct  from  such  money  as 
aforesaid,  on  each  quarter-day  as  aforesaid, 
the  following  sum,  viz.  Sophia  Elizabeth 
Gill,  8^  each  and  every  of  them ;  Louisa 
Gill,  8j.  each  and  every  of  them ;  Amelia 
Ann  Gill,  8/.  each  and  every  of  them ;  aa 
a  recompense  or  remuneration  fot  their 
trouble  and  care  in  preparing  all  the  dif- 
ferent receipts  and  purchasing  of  such,  and  - 
also  collecting  such  rents  and  profits  as 
aforesaid ;  and  my  son  John  Conway  Philip 
Astley's  receipt  alone,  to  my  aforesaid  trus- 
tees, executors,  executrixes,  administrators, 
and  assigns,  from  time  to  time,  on  each 
quarter-day  in  each  year  as  aforesaid,  shall 
be  a  sufficient  discharge  for  the  suras  of 
.  money  so  paid  to  my  son,  and  which  money 
BO  paid  and  received,  I  request  may  be 
entered  in  such  book,  aa  aforesaid  requested, 
and  signed  ;  and  immediately  after  the  de- 
cease of  my  son,  John  Conway  Philip 
Astley,  upon  further  trust,  that  my  trus- 
tees, executors,  executrixes,  administrators 
.and  assigns,  as  aforesaid,  or  any  of  my 
trustees,  executors,  executrixes,  and  admi- 
nistrators, or  his  or  their  heirs  and  assigns, 
shall  pay  quarterly  in  each  year  as  afore- 
said, but  first  deducting  the  several  sums 
for  collecting  the  same  as  ftforesaid,  ex-  - 
plained  and  requested  by  me  as  aforesaid, 
that  is  to  ssy,  on  each  and  every  quarter- 
day  in  each  year,  the  foHowing^  sum,  viz. 
to  Sophia  Elizabeth  Gill  6l.  each  and  every 
of  them,  Louisa  Gill  8^.  each  and  every  of 
them,  Amelia  Ann  Gill  Bl,  each  and  every 
of  them,  out  of  the  rents  and  profits  of  the 
aforesaid  leasehold  property  in  manner  and 
form  following, — that  is  to  viy,  unto  such 
child  or  children  during  their  natural  lives, 
as  my  son  John  Conway  Philip  Astley 
shall  leave  at  his  decease,  (if  more  than 
one,)  as  tenants  in  common,  but  if  only  one 
such  child,  such  rents  and  profits  to  such 
child,  for  his  or  her  sole  and  separate  use 
or  benefit,  always  subject  to  the  contingent 
account  of  all  debts,  obligations,  and  pay- 
ments of  every  denomination,  as  afor^ud 
described ;  and  his  or  her  receipt  shall  be  a 
sufficient  discharge  to  my  aforesaid  'tru»> 
tees,  executors,  executrixes,  &c.  But  if  it 
should  so  happen  tliat  my  son  John  Con- 
way Philip  Astley  shall  die  withovt  kftvii^f 
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any  child  or  children,  or  after  the  deceaM 
of  such  children,  then,  and  in  that  case,  to 
pay  in  the  following  proportions, — that  is  to 
say,  the  whole  sum  so  received  from  the 
rents  and  profits  of  ali  my  leasehold  pro- 
perty, aforesaid  described,  and  required 
me,  be  the  same  more  or  less,  to  be  di- 
vided into  sixteen  shares,  or  parts,  on 
accooDt  of  its  contingency,  that  is  to  say, 
to  my  alster,  Elisabeth  Harding,  two  iix- 
teenths ;  to  my  nephew,  Robert  GiU«  one 
sixteenth ;  to  my  nephew,  Robert  Hdl, 
specifically,  one  sixteenth ;  to  my  niece, 
Sophia  Elizabeth  Gill,  specifically,  three 
sixteenths ;  to  my  niece,  Louisa  Gill,  spe- 
cifically, two  sixteenths ;  to  my  niece, 
Amelia  Ann  Gill,  three  sixteenths  ;  to  my 
niece,  Harriet  Renaud  Lavenoe,  specifi- 
cally, two  sixteenths ;  and  to  my  daughter- 
in-law,  Hannah  Waldo  Astley,  Bpecificallyi 
two  sixteenths ;  and  the  remainder,  or  re- 
sidue, as  aforesaid,  of  my  substaneei  in  the 
pariah  of  Saint  Mary's,  Lan^tb,  in  the 
county  of  Surrey,  in  tlie  like  shares  and  in 
the  like  manner  during  their  natural  lives; 
but  if  any  of  the  last-mentioned  persons 
'should  die,  then,  and  in  such  case,  I  re- 
quest such  share,  or  part  or  parts,  to  be 
transferred  to  Elizabeth  Lavenue,  and  the 
aeeond  transfer  caused  by  death,  as  afore- 
said, to  John  Lavenue." 

He  also  made  several  specific  bequests  in 
ikvonr  of  the  same  three  nieces. 

The  testator  died  in  1814.  Vincent  De- 
clieve,  Thomas  Romney,  Louisa  Gill,  and 
Amdia  Gill,  proved  the  will. 

The  testator  had  only  one  son,  John 
Conway  Philip  Astley ;  and  he  died  with- 
out issue  in  1821. 

The-  bill  was  filed  by  his  widow  and  per- 
sonal representative. 

Three  questions  were  raised. 

L  The  Ist  question  was  : — Whether  the 
three  MissesGill  were  entitled  to  retain  their 
respective  yearly  sums  of  32/.  after  the 
death  of  the  son  without  issue. 

On  this  point,  it  was  contmded,  that  the 
annuities  were  given  to  them  only  whilethey 
took  no  beneficial  interest  in  the  leaseholds ; 
and  that,  when  they  themselves  became  en- 
tided  to  a  share,  the  anmiities  must  eease* 
Bendes,  the  testator,  in  pnmding  for  vriiat 
mm  to  be  done,  Iratfa  in  the  life  of  his  son 


and  of  bis  son's  children,  used  express 
words  directing  the  allowance  of  these 
annuities.  But,  when  he  makes  a  distri- 
bution of  the  leaseholds,  upon  the  death  of 
his  son  withoot  issue,  he  makes  no  mention 
of  the  annuities ;  and,  on  the  contrary,  he 
directs  **  the  whole  sum  received  from  the 
rents  of  his  leasehold  proper^  to  be  di- 
vided as  therein  mentioned." 

II.  The  second  question  was,  wfaetiur 
the  pmons,  to  whom  the  leaseholds  were 
given  in  shares,  took  their  respective  shares 
absolutely,  or  for  life  only. 

in.  The  third  question  was,  as  to  Che 
validity  end  construction  of  the  gift  over  to 
Elizabeth  Lavenue  and  John  Lavenue. 

A  question  was  also  raised,  whether  the 
gift  of  the  sixteen  shares  was  not  void,  as 
being  too  remote ;  but  the  proposition,  that 
the  gift  was  void,  was  abandoned. 

The  Soiicitor  GeneralanA  Mr.  ffhitmar$h 
were  f<n*  the  plaintiff. 

Mr.  Home  and  Mr,  Knight  were  for  the 
Misses  Gill. 

Mr.  Pepys  and  Mr.  Parker  were  for  ^ 
defendants  of  the  name  of  Lavenue. 

Mr,  Trestove  and  Mr.  Wakefeld  were  for 
other  defendants. 

The  Vice  Chancellor. — The  first  question 
was,  whether  these  annuities  of  Sil.  a  year 
were  to  cease  at  the  death  of  the  testator's 
son  without  children.  It  appears  to  me,  that 
they  were  not  to  cease  then.  It  was  argued, 
that  the  annuities  must  cease,  because  the 
testator  has,  m  express  terms,  ordered  them 
to  be  deducted,  where  he  directs  the  rents 
and  profits  to  be  paid  to  his  son ;  and, 
when  he  provides  far  what  is  to  be  done 
upon  the  death  of  his  son  leaving  children, 
he  repeats  the  direction  for  the  payment 
of  the  annuities ;  but  does  not  repeat  tt, 
when  he  directs  what  is  to  be  done  in  the 
event  of  failure  of  issue  of  his  son.  It 
was  also  further  argued,  that  the  language 
in  which  the  fund  is  given  in  sixteenttis, 
indicates  that  the  whole  mass  was  to  be  in- 
cluded in  that  distribution. 

With  regard  to  the  stress  laid  on  the 
words, "  the  wlxde  sum  so  received  firom 
Ae -rents  and  profits  of  aH  my  leasehold 
property,"  ike  whole  must  mean,  the  wbcrile 
that  should  remain  after  making  the  pre- 
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seabed  deducUeiu.  The  nieces  were  to 
continue  to  receive  the  rents  and  profits, 
and  to  nuuu^  the  leaaehotds  after  the 
failwe  of  issae  of  the  son,  as  well  as  before. 
The  discharge  of  the  duty  continati^ 
there  was  no  reasoo  why  the  remuneratiMi 
should  not  be  continued.  Apparently,  they 
were  to  be  equally  rewarded ;  and  that  pnr- 

C would  be  defeated,  if  they  were  to 
their  annuities,  and  take  only  their 
sbarea  of  the  rents  koA  profits. 

The  next  question  was,  whether  the  six- 
teen shares  are  given  for  life  only,  or  abso- 
lutely. It  spears  to  me  quite  plain,  that 
they  are  given  for  life  only. 

llie  last  question  is,  as  to  the  gift  over. 
The  expresaicns,  '*  If  any  of  the  last-men- 
tioned persons  should  die,"  must  be  taken 
to  mean,  if  they  die  in  the  lifetime  of  the 
testator,  ot  without  taking  the  interest 
given  to  them.  The  event,  therefore,  has 
not  happened.  Even  if  the  words  could 
be  deemed  a  gift  over  after  death  gene- 
rally, no  rational  construction  could  be  put 
on  die  danae.  The  phraseology  is  too 
obscure  to  be  susceptible  of  a  plun  mean- 
ing. 


At  the  keatmgt  on  further  diret^onMf  the 
decree  u  abeobUe  i»  thejtr^  intttmce  a^tiiut 
a  defimdttHt  makiag  default* 

At  the  bearii^  <Hi  further  directions,  a 
defendant  did  not  appear ;  and  Mr*  Tree- 
bee,  for  the  plaintiff,  proposed  to  take* 
against  that  defendant,  such  decree  as  he 
could  abide  by. 

The  Maaler  of  the  Roll*.— It  is  only  at 
the  or^pnal  heeriDg,  that  the  j^ntiff,  on 
the  de&At  of  the  ddendant,  takes  such  de- 
cree ae  he  can  alnde  by. 

On  fiurAer  directions,  the  decree  pc«H 
nounoed  against  a  defendant  makii^  de- . 
fiml^  is  ahaolute. 


1829.      ^    BKOUOH  0.  ODDT. 

Jurisdiction — Specific  Performance, 

A  court  ef  equity  will  not  enlerttnnjmritdic' 
(ton  to  compel  the  performance  of  on  agree- 
ment tOfaiyaevmoKnuaUyupan the  happening 
^ a  artmneeenU 

The  ^aintifi',  Mary  Ann  Biough,  stated 
by  her  bill,  that,  in  March  182S,  she  held 
the  title  deeds  of  certain  leasehold  premises, 
belongii^  to  John  Brough  the  elder,  as 
a  security  for  9001.  which  be  owed  her,  and 
interest  thereon ;  that  J.Brough  the  younger, 
son  of  John  Brough  the  elder,  was  desirous 
of  raisings  sum  of  HMNiey  for  his  own  use,  by 
the  Bide  and  grant  of  a  life  annuity,  and  that 
John  Brough  the  elder  agreed  to  jom  with 
him,  in  grantiw  and  giving  security  fer 
the  payment  of  such  annuity;  tliat  John 
Brough  the  youi^er,  some  days  previous  to 
the  7th  of  March  leSS,  on  behalf  and  with 
the  privity  of  John  Brough  the  elder,  ap- 
plied to  the  plaintiff,  and  requested  her  to 
deliver  up  the  deeds,  which  had  been  so  de- 
posited with  her,  for  the  purpose  of  enabling 
him  and  his  father  to  raise  money  by  grant 
of  an  annuity,  and,  in  order  to  induce  her  to 
part  with  the  deeds,  offered  to  [vocure  the 
defendant,  Margaret  Oddy,  who  was  his 
mother-in-law,  to  give  an  indemnity  to  the 
plaintiff,  against  the  consequences  of  any 
delay  being  made  in  payment  of  the  annuity 
intended  to  be  granted  by  him,  the  said 
John  Broiwh  tlie  younger,  and  his  said 
fadier;  and  that  the  plaintiff  i^reed  to  the 
proposal  upon  having  the  proposed  in- 
demnity. 

Accordingly,  the  defendant,  on  the  7tb 
of  March  182S,  wrote  to  the  plaintiff  the 
following  letter : 

"Blackheath  Hill,  March  7,  1823. 
"  Madam^At  the  request  of  my  son-in- 
law,  Mr.  John  Brough,  1  beg  to  state,  that 
I  am  willii^,  in  the  event  of  his  raising 
mtmey  by  means  of  the  security  which  you 
lent  Um,  to  become  guanntee  to  you  for 
the  amount  of  30^  per  cent,  per  annum 
during  the  cmtinuanee  of  that  bond;  it 
being  understood,  that,  in  the  event  of  Mr. 
Brough  becoming  possessed  of  any  pro- 
perty in  right  of  his  wife,  that  property  to 
be  appropriated  to  the  discharge  of  the 
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bond,  and  that  I, shall  b«  from  that  time 
exonerated  from  further  responsibility." 

The  plaintiff  had  not  then  parted  with 
the  title  deeds ;  but,  on  receiving  this  letter 
from  John  Brough  the  younger,  she  deli- 
vered to  him  the  title  deeds. 

'  Afterwards,  a  memorandum  of  agpree- 
ment,  dated  the  1 4th  of  April  1823,  was 
drawn  up,  and  was  signed  by  Ma^aret 
Oddy.    It  was  as  follows— 

'*  By  these  presents  be  it  known,  that, 
under  the  following  considerations,  and 
the  conditions  hereinafter  specified,  I,  the 
undersigned  Margaret  Oddy,  of  Black- 
beath,  in  the  connty  of  Kent,  do  hereby 
eng^  and  make  myself  responsible  to 
Mrs.  Mary  Ann  Brough,  of  No.  4i,  Lamb's 
Conduit-street,  London,  for  the  yearly  pay- 
ment of  the  sum  of  S9/.  1 9s,  6d.  of  lawful 
money  of  Great  Britain.    Whereas,  the 
said  Mary  Ann  Brough  hath  yielded  up  to 
Mr.  John  Brough  of  High  Wycombe,  in 
the  county  of  Bucks,  for  his  use  and  benefit 
certain  securities  which  were  placed  in  his 
hands  by  Mr.  John  Brough  the  elder,  of 
No.  8,  Lancaster-street,  Burton  Crescent, 
for'  securing  to  her  the  due  payment  of  a 
certain  sum  to  her  annually ; — and  whereas, 
the  said  John  Brough  hath,  by  means  of 
diose  securities,  raised  a  sum  of  money  for 
bis  benefit  on  annuity,  for  the  due  payment 
of  which  annuity  those  securities  are  made 
liable ;  the  before-mentioned  Margaret 
Oddy  doth  hereby  engage  to  pay  the  said 
Mary  Ann  Brough  the  sum  of  291.  I9s.  6d. 
annually,  by  quarterly  payments,  in  the 
event  that  the  beforeaaid  John  Brough 
doth  not  duty  pay  the  said  annuity,  and  by 
cause  of  which  non-payment  those  secu- 
rities shall  be  taken  for  that  purpose, — it 
being  understood,  that  whereas  the  said 
John  Brough  is,  by  virtue  of  his  marria^ 
with  my  daughter,  entitled  under  certain 
circnmatances  and  conditions  to  become 
possessed  of  a  sum  of  money,  part  of  my 
present  estate,  that,  should  he  come  into 
such  possession  of  such  money,  that  from 
and  after  that  time  this  bond  shall  be  null 
and  void." 

Brough  also  gave  the  plaintiff  the  fiiUofr- 
ing  memorandum : 

"  Received  of  Mrs.  Mary  Ann  Brough, 
the  lease  of  all  my  property  situated  in 
Islington,  which  had  been  placed  In  her 


hands  as  security,  as  also  the  counterpart 
of  a  lease  of  a  house  let  to  Mr.  Cunline  at 
48/.  10«.  per  annum,  for  the  purpose  of  as- 
signing^ that  sum  in  payment  of  an  annuity, 
which  1  hereby  engage  to  return  to  her  so 
soon  BB  that  purpose  is  accomplished." 

The  Broughs  about  the  same  time  raised 
money  by  the  grant  of  an  annuity  of  40/.  a 
year  to  one  Wilmshurst.  This  annuity  they 
secured  by  an  assignment  of  the  lease- 
holds :  and,  the  instalments  of  the  annuity 
being  in  arrear,  the  plalntiflT  had  made  pay- 
ments on  account  of  it,  in  order  to  prevent 
the  leaseholds  from  being  sold. 

Hie  plaintiff  now  insisted,  that  the  aim 
and  intentim  of  the  agreement  contained 
in  the  letter  and  memorandum  signed  by 
the  defendant  was,  to  provide  a  sufficient 
and  permanent  indemnity  for  the  plaintiff 
to  the  extent  of  30i.  per  annum,  not  against 
any  payment  of  the  said  annuity,  which 
she  might  be  legally  compelled  to  make, 
but  against  any  payments  which,  in  conse- 
quence of  any  default  by  the  grantors 
the  annuity,  she  might  be  obliged  to  make 
in  order  to  preserve  the  leasehold  premises, 
which  (subject  to  the  annuity)  were  pledged 
for  the  payment  of  the  debt  due  to  her, 
from  being  resorted  to  by  the  annuitant. 

The  prayer  was,  that  the  defendant 
might  be  compelled  specifically  to  perform 
the  agreement  contained  in  the  letter  dated 
the  7th  day  of  March  182S,  and  the  me- 
morandum of  agreement,  dated  the  14th 
day  of  April  \S%S ;  and  that  the  plaintiff 
might  be  declared  entitled  under  such 
agreement  to  be  reimbursed  or  otherwise 
indemnified  by  the  defendant  against  all 
payments  to  an  extent  not  exceeding  either 
the  annual  sum  of  40/.,  or  the  annual  sum 
of  991.  1 9t,  6d.  (as  the  Court  should  think 
fit  to  direct),  which  the  plaintiff  had  already 
made,  or  might  thereafter  be  called  upon  to 
make,  in  or  towards  pajrment  of  the  said 
'annuity  of  40^.  granted  to  Wilmshurst,  in 
order  to  exonerate  the  leasehold  premises 
therein  comprised  from  their  liability  to  be 
taken  and  applied  towards  payment  of  the 
umuity,  in  consequence  of  the  default  of 
the  Broughs. 

The  defendant  insisted,  by  her  answer, 
that  she  meant  only  to  guarantee  the  plain- 
tiff against  being  made  personally  liable  fi>r 
any  instabnenti  of  the  annaity. 
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Mr*  PtmAertMt  and  Mr.  GMleMlau,  ia 
support  of  the  bill,  argued,  that  the  event 
had  happened*  on  which  the  annual  payment 
was  to  be  made  by  the  defendant,  and  that 
it  was  only  in  a  couit  of  equity  that  ade- 
quate relief  could  be  had :  Lord  Rmglagk 
r,  Hawaii). 

Mr.  Pfpyst  contril,  was  not  called  upon 
by  the  Court  to  resist  the  case  made  by  the 
plaiirti£ 

TMe  MasUr  of  tke  Rolls  The  defence 

set  up  by  this  answer  is  not  a  defence  which 
is  to  be  conaidered  favourably  :  for  it  is  not 
possible  that  the  intention  of  these  parties 
should  have  been,  that  there  should  be  no 
security  ai  all  to  the  plaintiff*.  But  the  true 
question  here  is,  whether  any  case  is  made 
for  the  interference  of  equiuble  jurisdiction, 
— wliether  the  Court  is  not  undw  the  neces- 
sity of  sending  the  parties  to  law. 

There  is  here  aa  engagement  to  pay  to  the 
plaintiff*  89^  19$.  6d*  annually,  by  quarterly 
payments,  in  case  Brough  should  make  de- 
fault in  payment  of  the  annuity,  by  reason 
of  which,  certain  securities  should  be  had 
resort  to  for  that  mirpose.  The  plaintiff 
says,  the  event  has  happened  on  which  this 
annual  payn^ent  was  to  arise :  the  defen- 
dant says,  that  it  has  not  happened. 

For  the  purpose  of  considerii^  the  ques- 
tion, it  may  be  admitted,  that  the  event  has 
happened.  I'ben,  here  is  an  engagement 
to  pay  an  annual  sum,  if  a  particular  event 
shall  happen ;  and,  tliat  event  having  hap- 
pened, what  answer  could  ilie  defendant 
nave  to  an  action  at  law  brought  upon  the 
agreement?  I  am  not  aware  how  there 
ooold  be  an  answer  to  such  an  actitm. 

It  is  said  there  is  a  case  of  equiuble  ju- 
risdietioD  here ;  because,  under  the  stipula- 
tions of  the  agreement,  the  Court  will  com- 
pel the  defendant  to  give  a  security  on  pro- 
perty for  the  performance  of  the  stipule- 
•  tioos  of  this  agreement.  I  am  not  aware 
that  the  Court  has  ever  gone  such  a  length. 
If  parties  choose  in  their  contracts  to  satisfy 
themselves  with  a  personal  obligation,  this 
Court  cannot  add  to  it  a  security  by  the 
pledge  of  property. 

In  the  case  of  Lord  Raaelagh,  tlie  agree- 
neat  was  to  indenmify.    A  personal  en- 

(1)  1  Vent.  l»9. 
Vol.  VllL  Chakc. 


gagement  is  ik>t  an  indemnity :  a  real  sub- 
stantial security  alone,  is  an  indemnity. 

I  am  of  opinion,  that  the  question  in  this 
case  is  merely  a  question  at  law.  The  bill 
must  therefore  be  dismissed,  with  costs. 


1829  y 

Nov.  Dec.  S  aHKRBOEKl. 

Tke  porUon  qf  a  daughter,  held  to  haoe 
been  vetted  in  ber,  noiwitkttcmding  her  death 
in  her  fathn**  lifetintt. 

Construction  of  clauses  in  a  marriage  settl^- 
mentt  a*  to  the  »ife*s  po»er  oj  disposition 
ooeraJwuL 

By  indentures  of  lease  and  release, 
dated  the  4th  and  5th  of  July  1771,  being 
the  settlement  made  on  the  marriage  of 
Estcourt  Cresswell  with  Anna  Maria  Wot- 
ton,  certain  lands  were  limited  (subject  to 
a  jointure  for  the  wife,)  after  the  husband's 
death,  to  the  use  of  the  first  and  other 
sons  of  the  body  of  Estcourt  Cresswell  on 
the  body  of  Anna  Maria  Wotton  to  be  be- 
gotten, Buccessively  in  tail  male ;  remain- 
der to  the  use  of  Charles  Barrow  and 
George  Savage,  their  executors,  admini- 
strators, and  assigns,  for.  the  term  of  1000 
years  thence  next  ensuing,  sans  waste,  upon 
the  trusts  nevertheless  thereinafter  de- 
clared ;  remainder  to  the  use  of  Estcourt 
Cresswell,  his  heirs  and  assigns,  for  ever. 

The  trusts  of  the  term  of  1000  years 
were  declared  as  follows  : ' —  "In  case 
Estcourt  Cresswell  should  happen  to  die 
without  issue  male  of  his  body  on  the  body 
of  Anna  Maria  Wotton,  his  intended  wife, 
born  in  his  lifetime,  or  after  his  decease, 
or,  there  being  such  issue  male,  all  of  them 
shall  happen  to  die  without  issue  male  and 
before  any  of  them  attain  to  the  age  of 
twenty-one  years,  and  that  there  be  issue 
one  or  more  daughter  or  daughters  of 
Estcourt  Cresswell  on  the  body  of  Anna 
Maria  Wotton,  his  intended  wife,  at  the 
time  of  such  failure  of  such  issue  male  as 
aforesaid,  or  at  any  time  afterwards,  then 
upon  trust,  that  they,  Charles  Barrow  and 
George  Savage,  their  executors,  admini- 
strators, and  assigns,  shall  and  do,  by  sale 
or  mortgage  of  the  manors,  lands,  tene- 
ments, hereditaments,  and  premises,  com- 
£ 
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prised  in  the  teem  of  1 000  years,  or  of  any 
part  thereof,  for  all  or  any  part  of  the  term, 
or  by  or  out  of  the  rents,  issues,  and  profits 
thereof  in  the  meantime  until  such  sale  or 
mortgage  can  be  made,  or  by  all  or  any  of 
the  ways  aforesaid,  ruse  and  levy  such 
anm  and  suma  of  numey  for  the  portion 
and  portions  of  all  and  every  such  daughter 
and  daughters,  to  be  applied  and  disposed 
of  in  such  manner  as  hereinafter  mentioned, 
that  is  to  say,  if  there  shall  be  any  such 
daughter  or  daughters,  then  the  sum  of 
20,000/.  shall  be  raised  and  paid  as  and 
for  the  portion  or  portions  of  such  daugh- 
ter, or  daughters  if  more  than  one ;  and  if 
there  shall  be  two  or  more  such  daughters, 
then  the  sum  of  20,000/.  shall  be  equally 
divided  between  or  amongst  such  daugh- 
ters ;  and  if  but  one,  then  the  whole  to  be 
paid  to  such  dau^ter ;  the  same  portion 
or  portions  to  be  paid  nnto  such  daughter 
or  daughters  resfwctively  at  her  or  their 
age,  or  respective  ages,  of'  twenty-one 
years,  or  day  or  days  of  her  or  their  re- 
spective marriage,  which  shall  first  happen 
after  the  decease  of  Estcourt  Cresswell  and 
failure  of  issue  male  of  his  body  by  Anna 
Maria  Wotton,  his  intended  wife  ;  and  if 
any  of  the  daughters  shall  attain  her  or 
their  respective  ages  of  twenty-one  years, 
or  be  married  in-  the  lifetime  of  Estcourt 
Cresswell,  then  such  portion  or  portions 
shall  be  paid  to  such  daughter  or  daugh- 
ters respectively  within  six  months  after 
the  decease  of  the  said  Estcourt  Creuwell : 
and  also  upon  this  further  trust,  that  they, 
Charles  Barrow  and  George  Savage,  their 
executors,  administrators,  and  assigns,  shall 
and  do,  by  and  out  of  the  annual  rents, 
issues,  and  profits  of  the  premises  so  li- 
mited to  them  for  the  term  of  1000  years, 
from  and  after  the  decease  of  Estcourt 
Cresswell  and  failure  of  issue  male  of  Est- 
court Cresswell  by  Anna  Maria  Wotton, 
his  intended  wife,  in  the  meantime,  and 
until  such  portion  or  portions  of  the  daugh- 
ter or  daughters  shall  become  payable  as 
aforesaid,  raise,  levy,  and  pay  sudi  yearly 
■um  and  sums  of  money  for  the  mainte- 
nanee  and  education  of  such  daughter  and 
daughters  as  shall  amount  to  or  be  equi- 
valent to  the  interest  of  the  fortunes  or 
portions  hereby  for  them  respectively  pro- 
vided, at  and  after  the  rate  of  31.  per  cent, 
per  annum,  the  yearly  sum  and  sums  for 


maintenance  to  be  paid  to  such  daughter 
and  daughters  respectively  at  or  on  the 
most  usual  feasts  or  days  of  payment,  that 
is  to  say,  &c.,  the  first  payment  thereof  to 
begin  and  be  made  at  or  upon  such  of  the 
ftasts  or  da]rs  as  shall  first  and  next  happen 
after  the  decease  of  Estcourt  Cresswell, 
and  failure  of  issue  male  of  Estcourt  Cress- 
well by  Anna  Maria  Wotton,  his  intended 
wife :  Provided  always,  and  it  is  hereby 
agreed  and  declared,  between  and  by  the 
parties  to  these  presents,  that,  in  case  any 
of  the  daughters  shall  happen  to  die  before 
her  or  their  portion  or  portions  shall  be- 
come payable  by  virtue  of  these  presents, 
then  the  portion  or  portions  of  her  or  them 
so  dying  shall  go  and  be  paid  unto  the  sur- 
vivors or  survivor  of  them,  to  be  equally 
divided  between  them,  share  and  share 
alike,  when  the  original  portion  or  portions 
of  such  surviving  daughter  or  daughters 
shall  become  payable  in  pursuance  hereof: 
Provided  also,  and  it  is  hereby  agreed  and 
declared,  fay  and  between  the  parties  to 
these  presents,  that,  if  any  such  sum  or 
sums  of  money  shall,  by  virtue  of  tbe 
proviso  herein  \t^t  before  mentioned,  vest 
in  and  devolve  upon  any  of  such  child  or 
children  by  way  of  survivorship  or  accruer 
as  aforesaid,  then  such  sum  and  sums  of 
money  shall,  from  time  to  time  as  the  case 
shall  so  happen,  be  subject  and  liaUe  to 
such  right,  conditi<H),  and  contingency  of 
accruer  or  survivorship,  in  favour  and  for 
the  benefit  of  the  survivii^  daughter  and 
daughters  of  the  marriage,  as  is  herein- 
before declared  of  and  concerning  the  ori- 
ginal portion  or  portions  of  any  daughter 
or  daughters  of  the  marriage  :  Provided 
also,  and  it  is  hereby  further  agreed  and 
declared,  that,  in  case  all  the  daughters 
shall  happen  to  die  before  any  of  their  por- 
tions shall  become  payable  in  pursuance 
hereof,  then  the  said  sum  or  sums  of 
money  hereby  appointed  to  be  raised  for 
.the  portions  of  such  daughter  or  daughters 
as  aforesaid,  or  so  much  thereof  as  shall 
not  then  be  rused,  shall  not  be  raised,  but 
shall  cease  for  the  benefit  of  die  person  or 
persons  entitled  to  the  estate 'and  inheri- 
tance in  the  premises  upon  the  determina- 
tion of  the  said  term  of 1000  years ;  andthen 
also  such  sum  and  sums  of  money  as  shall  be 
then  raised  for  or  towards  such  portion  or 
portions,  shall  be  paid  unto  the  person  or 
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persons  next  in  reversioii  or  remainder  ex- 
pectant upon  the  determination  of  the  terra 
of  one  thousand  years :  FroTided  also, 
and  it  is  hereby  further  declared  and 
agreed,  that  no  such  sale  or  mortgage  as 
a£>re8aid  shall  be  made  of  the  premises 
hereby  limited  in  use  to  them,  the  said 
Charles  Barrow  and  George  Savage,  for 
the  term  of  one  thousand  years,  until  some 
or  one  of  the  portions  shall  becouie  payable 
by  virtue  of  uese  presents :  Provided  also, 
and  it  is  further  declared  and  agreed,  that, 
in  case  Estcourt  Cresswell  shall  in  his 
lifetime  give  to  his  daughter  or  daughters, 
or  any  of  them,  any  sum  or  sums  of  money 
for  or  towards  her  or  their  advancement  in 
marriage  or  otherwise,  or  the  daughter  or 
daughters,  or  any  of  them,  shall  receive  or 
be  entitled  to  any  portion  or  portions,  to 
he  raised  hy  virtue  of  the  trusts  declared 
of  the  term  of  five  hundred  years ;  or  if, 
by  or  after  the  death  of  Estcourt  Cress- 
well,  there  shall  come  unto  or  descend  upon 
the  said  daughter  or  daughters,  or  any  of 
them,  any  lands,  tenements,  jor  other  here- 
ditaments ^  m  horn  Estcourt  C^ewwell, 
then  such  sum  or  sums  of  money,  and  the 
value  of  such  lands,  tenements,  and  here- 
ditaments to  be  sold  shall  be  accounted 
and  deemed  as  part  of  the  portions  hereby 
for  them  provided,  unless  the  said  Estcourt 
Cresswell  shall,  by  writing  under  his  hand, 
declare  the  contrary.  Provided  also,  and 
it  is  further  agreed  and  declared,  that  the 
said  manors,  lands,  tenements,  heredit- 
aments, and  premises  so  limited  in  use  to 
them,  the  said  Charles  Barrow  and  George 
Savage,  their  executors,  administrators,  and 
assigns,  for  the  aaid  teim  of  one  thousand 
years,  are  and  were  -so  limited  to  them 
upon  this  further  trust,  that  they,  the  said 
Charles  Barrow  and  George  Savage,  their 
executors,  administrators,  and  assigns,  shall 
and  do  permit  and  suffer  such  person  and 
persons  respectively,  to  whom  the  next  and 
immediate  reversion  or  remainder  of  the 
same  premises  expectant  upon  the  deter- 
mination of  the  jaid  term  of  one  thousand 
years,  shall  for  the  time  being  belong  by 
virtue  of  the  limitations  hereinbefore  men- 
tioned and  contained,  to  take  and  receive 
the  residue  ,  and.  aureus  of  the  profits  of 
the  ptemisea  comprised  in  the  said  term 
orer  and  above  so  much  thereof  a«  shall  be 
from  tine-  ta  time  paid  for  the  reapective 


maintenance  and  education  of  the  daughter 
or  daughters  respectively,  until  some  or 
one  of  the  portions  shall  become  payable : 
Provided  always,  and  it  is  hereby  further 
agreed  and  declared,  that,  in  case  of  failure 
of  issue  male  of  the  said  Estcourt  Cress- 
well by  the  said  Anna  Maria  Wotton,  there 
shall  happen  to  be  no  such  daughter  or 
daughters  of  their  two  bodies,  or,  there 
being  any  such,  all  of  them  shall  liappen  to 
die  b^re  any  such  daughter  or  daughters 
shall  be  entitled  to  her  or  their  portion  or 
portions  by  virtue  of  these  presents,  or  in 
case  all  and  every  the  trusts  hereinbefol-e 
declared,  according  to  the  true  intent  and 
meaning  of  these  presents,  of  and  concern- 
Um  the  term  of  one  thousand  years,  shall  in 
all  things  be  fully  performed  and  satisfied 
according  to  the  true  intent  and  meaning  of 
these  presents,  then  and  in  any  of  the  said 
cases  the  term  of  one  thousand  years  shall 
cease,  determine,  and  be  absolutely  void." 

The  marriage  between  E.  Cresswell,  the 
son,  and  Anna  Maria  Wotton,  took  place 
after  the  execution  of  the  settlement.  Anna 
Maria  Wotton  (afterwards  Anna  Maria 
Cresswell,)  died  in  the  month  of  September 
\772,  leaving  issue  by  Estcourt  Cresswell, 
one  child  only,  viz.  Anne  Cresswell,  who, 
having  attained  her  age  of  twenty-one 
years,  entered  into  an  arraoeement  with  her 
father,  and  executed  a  deed  dated  the  31st 
of  May  1794,  by  which  she  undertook  to 
accept  the  sum  of  10,000/.  in  lieu  of  the 
sum  of  20,000/.  provided  by  the  deed  of 
1771,  and  she  hereby  released  the  estates 
from  the  larger  sum.  This  sum  of  10,000/. 
was  left  precisely  in  the  same  state  as  the 
80,000/.,  and  was  to  be  raised  and  paid  at 
the  time  limited  with  respect  to  the  latter 
sum.  She  afterwards  married  Mr.  Pry; 
and  died  without  issue  in  her  father's  Hk- 
time. 

The  bill  was  filed  by  persons  claiming 
under  her;  and  prayed  to  have  the  10,000A 
raised. 

The  question  in  the  cause  was,  whether 
Mrs.  Fry  had  acquired  an  indefeasible  right 
under  the  settlement  of  1771  to  the  por- 
tion :  or,  whether  her  right  to  it  depended 
9nthe  event  of  hw  surviving  her  father. 

The  case  was  argued  by  Mr.  Home  foe 
Uie  plaintiffs  ;  and  by  the  Solkitor  General 
and  Mr,  Pepifs,  for  tiie  defendants. 
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The  topics  insisted  on,  and  the  andio- 
rities  cited,  are  referred  to  in  the  judgment 
of  the  Vice  Chancellor. 

Dec.  5. — The  Vice  Chancellor,  the  ques- 
tion in  this  cause  is*  whether,  in  the  fvents 
tliat  have  happened,  the  portion,  which  wai 
prorided  fbr  the  daughter,  who  was  the  only 
child  of  the  marria^  of  Mr.  and  Mrs. 
Cresswell,  became  raisable.  By  a  marriage 
settlement,  which  was  made  in  the  year 
1771,  between  Thomas  Estcoart  Cresswell 
and  Anna  his  wife,  and  Estcourt  Cresswell, 
who  is  described  as  their  eldest  son  and 
heir  apparent,  of  the  first  part,  Anna  Maria 
Wotton  of  the  second  ^rt,  and  other  per- 
sons, whose  names  it  is  not  necessary  to 
mention,  of  the  other  par^, — reciting  that 
s  marriage  was  intended  to  be  shortly  had 
and  solemnized  between  the  said  Estcourt 
Cresswell  and  the  said  Anna  Maria  Wotton 
(and  there  is  no  allusion  in  the  recital  to 
the  intention  of  making  a  provision  for  the 
issue  of  the  marriage — which  I  notice,  be- 
cause I  observe,  in  some  of  the  cases  upon 
this  point,  the  fact  of  there  being  sudi  a 
recital,  has  been  adverted  to,  as  being,  in 
some  degree,  material), — ^it  is  witnessed, 
that  certain  tenements  were  conveyed  as 
to  a  part,  to  the  use  of  Estcourt  Cresswell  in 
fee,  and,  as  to  another  part,  to  the  use  of 
trustees  fbr  the  term  of  eighty  years,  for 
the  separate  use  of  Anna  Cresswell  (who  was 
the  wife  of  the  father  of  the  husband),  if 
she  should  so  long  live;  and,  as  to  the 
residue,  aSker  the  marriage,  to  trustees 
for  the  term  of  nmety-nine  years,  if  the 
husband  and  wife  should  so  loi^  live,  for 
the  purpose  of  securing  pin-money  to  the 
intended  wife ;  and  subject  thereto,  to  pay 
the  rents  to  the  intended  husband  for  his 
fife,  with  remainder  to  trustees  to  preserve 
contingent  remainders,  with  remainder,  as 
to  part,  to  the  intended  wife  for  her  life : 
and,  after  the  death  of  the  husband,  as 
to  part,  to  trustees  for  the  term  of  five 
hundred  years,  with  remainder,  as  to  the 
lands  comprised  in  the  term,  and  as  to  all 
other  the  lands  after,  the  life-estate  of  the 
husband  and  the  wiffa,  to  the  use  of  the 
first  and  odier  sons  of  the  marriage  lue- 
cessively  in  tail  male,  with  remainder  to 
the  use  of  the  trustees  for  ^e  term  of  ft 
thousand  years,  with  remainder  to  the 
use  of  Estcotirt  Cresswelli  bis  heirs  and 


assigns,  for  ever.  The  trusts  of  the  term 
of  five  hundred  years  are  declared  to  be 
for  raising  portions  in  the  event  of  there 
beii^  issue  male  and  other  children  of 
the  marriage.  The  particular  provisions 
of  that  term  it  does  not  become  necessary 
to  consider ;  and  Uien  there  is  a  declaration 
of  the  trusts  of  the  term  of  a  theiisand 
years. 

Now,  the  events  that  happened  were, 
that  there  was  no  issue  mue,  and  the 
wife  died,  leavti^  one  daughter.  That 
daughter  attained  the  age  of  twenty-one, 
and  married  in  her  father's  lifetime,  and 
then  died.  At  the  death  of  the  father, 
therefore,  there  were  no  children  of  the 
marriage  tn  esse  ;  and  the  question  is,  whe- 
ther, inasmuch  as  the  daughter,  who  was 
die  only  child  of  the  marriage,  did  attain 
twenty-one,  and  marry  in  tlw  lifetime  -  of 
her  father,  she  became  entitled  to  the  por- 
tion which  was  raisable  under  the  trusts  cf 
the  term  of  a  thouMUid  years. 

The  trusts  of  the  term  are  declared 
in  these  words*  '*  In  case  the  said  Estcourt 
Cresswell  should  happen  to  die  without 
issue  male  of  his  body  on  the  body  of  the 
said  Anna  Wotton,  his  intended  wife,  bom 
in  his  lifetime,  or  after  his  decease,  or,  there 
being  such  issue  male,  all  of  them  shoald 
happen  to  die  without  issue  male,  and  be- 
fore any  of  them  should  attain  the  age  of 
twenty-one  years,  and  there  should  be 
issue  one  or  more  daughter  or  daughters  of 
tlie  said  Estcourt  Cresswell  on  the  body  of 
the  said  Anna  Maria  Wotton,  his  intraded 
wife,  at  the  time  of  audi  fhUure  of  issue 
male  as  aforesaid,  or  at  any  time  after- 
wards; the  trustees  shall,  by  sale  or 
mortgage,  raise  and  levy  such  sum  and 
sums  of  money  for  the  portion  and  portions 
of  all  and  every  such  daughter  and  daugh- 
ters, to  be  applied  and  disposed  of  in  such 
manner  as  thereinafler  mentioned,  that  is 
to  say,  if  there  shall  be  any  such  daugh- 
ter, then  the  sum  of  80,000f.  shall  be 
raised  and  paid."  Now,  upon  diis  first 
declaration  of  tiie  trusts  of  the  term,  it  is 
observable,  that  the  event  has  taken  place, 
in  which,  according  to  the  words  that  I 
have  read,  the  sum  of  £0,0001.  would  be 
nisable:  because  (he  events  that  were 
described,  were,  in  caae  the  husband  should 
happen  to  die  without  issue  male  of  his 
body  bora  in  hn  lifetime,  or  'after  his  de- 
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oeue,  which  ww  the  actual  event  that 
happraed.  It  goes  on  to  specify  another 
akernative,  that  there  m^htbe  issne  male, 
all  of  whom  might  haj^en  to  die  without 
iasae  male,  and  before  any  attained  the 
wgt  of  twentf-one  yean.  That  event,  how- 
ever, never  haj^pened.  The  deed  proceeds, 
**  And,  if  there  ahould  be  issue  one  or 
more  danshter  or  daughters  of  the  said 
Estcoart  Cfesswell  on  the  body  of  Anna 
Maria  Wotton,  his  intended  wife,  at  the 
time  of  such  failure  of  issue  male."  Now, 
that  event  hapjpened  in  terms,  and  there- 
fere  this  case  is  free  from  the  difficulties 
which  have  arisen  in  several  cases  in  the 
course  of  the  last  hundred  and  ten  years ; 
because  the  persons,  who  were  painted  out 
as  the  objects  of  bounty,  or  die  persons 
who  should  take  the  portions,  were  de- 
scribed by  a  description  which  they  did 
not  completely  answer. 

I  mafee  Uiat  observation  with  referenee 
particularly  to  the  case  of  fFoodeock  t. 
fAe  Dmke  of  Dortet{l),  and  other  eases 
which  1  shall  presently  notice.  In  the  case 
of  tfoodeoekv.  ike  Duke  of  Dorset,  the  chil- 
dren vrho  were  to  take  were  described  as 
those  whom  Lord  John  and  Lady  Frances 
should  leave  at  the  death  of  the  survivor. 
Lsdy  Thanet,  who  was  one  of  the  two  chil- 
dren of  Lord  John  and  Lady  Frances,  sur- 
vived her  father  Lord  John,  attained  twenty- 
one,*and  died  in  the  lifetime  ofhermotfaer;and 
Lord  Thnrlow  held,  that  the  administratrix 
of  Lady  Frances  was  entitled  to  the  por- 
tioo.  And  yet  it  ia  obvious,  upon  a  compa- 
rison of  the  event  with  the  wmis  describ- 
ing the  parties  who  were  intended  to  take, 
that  die  daughter,  who  was  held  to  have 
attained  a  vested  interest,  did  not  come 
completely  within  the  words  of  description. 
Lord  Thnrlow  there  went  upon  what  he 
called  the  honour  and  truth  of  the  case.  In 
Hiipt^t  Lord  CKJden  (S),  the  trusts  were,  in 
case  there  diould  be  any  child  of  the  mar- 
riage liring  at  the  decease  of  the  husband, 
or  afterwvds  bom  alive,  other  than  sndi  as 
dwuld  be  h«r  male  of  his  body.  The  event 
was,  that  Mary,  the  daogbter  under  whan 
the  i^aintiff  claimed,  dtcd  in  the  lifetime  of 
iSbe  &th«r;  yet  Lord  Eldon  held,  that,  upon 
the  purview  of  the  wht^  of  the  leule- 

(1)  3  Bra  Cfa.  Ci.  569. 
(S)  6  VsMy^jn,  499. 


ment,  she,  tboi^h  not  strictly  answering  to 
that  description,  was  entitled  to  take. 

There  are  odier  cases  of  a  similar  kind ; 
the  strongest  of  them,  I  tbink,  is  Pomu  v. 
£iiniett(S)t  which  also  was  decided  by  Lord 
Eldon.  There  the  Ihnitation  was  to  die  uae 
of  Lord  Denbigh  for  life ;  after  bis  deadi, 
remainder  to  trustees  to  preserve  contingent 
remainders;  and  after  the  decease  of  the 
Earl  of  Denbigh,  in  case  he  should  leave  one 
or  more  daughter  or  daughters,  younger  son 
or  sons,  of  his  body,  on  the  body  of  Mary 
Wotton,  his  intended  wife,  to  be  begotten, 
then,  upon  trust,  that  the  trustees  should 
raise  by  sale  or  mortgage  the  sum  of 1 2,000/. 
fer  the  portion  or  portions  of  such  daughter 
or  daughters,  younger  son  or  sons,  and  the 
event  in  that  case  was,  that  there  were  two 
diildrai  of  the  marriage :  Lord  Fielding,  who 
ms  the  eldest  won,  and  Charles  John  Field- 
ing. The  mother  died,  leaving  both  those 
drildm  surrivii^;  but  CharlcB  John  Field- 
ing died  in  the  ^ar  1789,  and  Lord  Den- 
bigh did  not  die  till  1800.  The  question 
was,  whether  Charles  John  Fieldii^  was  en- 
titled ;  and  Lord  Eldon,  although  it  is  plain 
that  Charles  John  Fieldiiw  did  not  literally 
answer  the  description,  held,  upon  a  view  of 
the  whole  of  the  settlement,  that  Charles 
Ji^n  Fielding  attained  a  vested  interest  in 
his  portion. 

It  is  observable,  that  where  die  deacrip- 
tion  is  only  of  a  loose  nature,  and  is  con- 
tained in  such  words  as  I  have  specided, 
the  Court  has  felt  itself  at  liberty  to  look 
at  the  whole  of  the  settlement,  and  adopt 
a  ooQstruction  which,  perhaps,  in  some  de- 
gree was  diflfermt  from  the  uteral  import  of 
the  words.  At  the  same  time,  where  the 
express  object  of  the  parties  is  manifested 
upon  the  face  of  the  setdement  to  be,  that 
no  child  shall  take  except  actually  in  the 
event  of  its  surviving  both  the  father  and 
mother,  the  Court  has  not  udulged  itself  in 
the  liberty  of  breaking  through  the  express 
and  plain  wordi. 

Now,  in  Hotchkm  v.  Humjrey(4i),  which 
was  decided  by  Sir  Thomas  Plomer,  the 
trust  was  *'  in  case  the  said  Libheus  Hum- 
frey  shall  leave  one  or  more  daughters, 
youi^r  son  or  sons,  of  his  body  on  the 
body  of  the  said  Anna  Maria  Soulley,  his 

(9)  9  Ve«ey,juii.4t8. 
(4)  S  Mad.  65. 
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then  intended  wife,  begotten,  that  shall  be 
livii^  at  the  time  of  the  decease  of  the  sur- 
vivor of  them,  the  said  Libbeus  Hura- 
firey  and  Anna  Maria,  his  intended  wife, 
dut  then  ^  portion  shall  be  raised and 
Aere  it  was  held,  that  the  children,  who  did 
not  snrrive,  necessarily  coald  not  take.  The 
case  of  Fitzgerald^*  Field  {5),  which  was 
decided  in  1826,  was  a  similar  case,  having 
words  very  much  the  same,  and  meeting 
with  the  same  decision.  But  it  appears  to 
nie,  that  there  are  sufficient  words  in  the 
firat  part  of  the  declaration  of  the  trusts  of 
thu  term  to  shew,  that,  in  the  emat  which 
happened,  the  portion  was  to  be  raisable; 
and  the  difficulty  in  this  ease  appears  to 
me  to  turn  more  upon  the  suhseqnent  pait 
of  the  dedarattoa  of  trust. 

It  is  declared,  that  those  simiB  shall 
bie  raised  and  paid  amongst  the  daughters 
eqvally,  if  more  than  t>ne;  and  if  but 
one,  the  whole  to  be  paid  to  such  daugh- 
ter ;  the  same  portion  and  portions  to 
be  paid  unto  such  daughter  or  daughters 
respectively,  ^  her  or  tlieir  respective 
age  or  ages  of  twenty-one  years,  or  day 
or  days  of  her  or  their  respective  mar* 
riage,  which'  shall,  first  h^»pen  afler  the 
demase  of  the  said  Estoourt  Ciesswell,  and 
on  fkilttre  of  issue  male  of  his  body  by  the 
said  Anna  Maria  Wotton,  his  wife,  as  afore- 
said ;  and  if  any  of  the  daof^ters  shidl 
Bttain  her  or  their  respective  ages  of  -twenty- 
one  years,  or  be  married  in  the  lifetime  of 
Estcoort  Cresswell,  thai  such  portion  or 
portions  shall  he  paid  to  such  daughter  or 
daughters  respectively,  within  six  months 
after  the  decease  of  the  said  Esteourt  Cress- 
well.  Now,  there  appears  to  be  some  de- 
gree of  inconsistency  between  tliece  two 
ckuses ;  because,  in  the  first  instance,  it  is 
directed,  that  the  portion  shall  be  paid  to  a 
dattghteiL  attaimng  the  age  of  twenty-one, 
or  bemg  married^  whidi  shall  first  faa^n 
after  the  decease  of  the  said  Estcoort  Creaa- 
well;  and  if  that  clause  had  stood  ahme  it 
certainly  woidd  appear  that  there  was  no 
time  of  payment  except  that  wki^  shodd 
happen  after  the  deaUi  of  Estconrt  Cresi- 
w^I;  but  then  diere  comes  the  clause 
which  declares,  that,  if  any  shall  attain  their 
1^  of  twenty-one  years,  or  be  married  in 
the  lifetime  o$  the  said  Esteourt  Cresswell, 

(5)  1  Kms.  416 ;    c.  4  Iaw  Jobid.  Cbsae.  17i, 


then  such  portion  or  portions  shall  be  paid 
to  auch  daughter  or  dau^ters  wlUiin  six 
mmths  after  the  decease  of  the  said  Es^ 
court  Cresswell.  Now,  it  is  upon  words  of 
that  kmd  that  most  of  the  cases  in  the 
books  have  turned.  In  the  ease  of  Win- 
grave  V.  Palgrave  (6),  which  was  decided 
by  Lord  Cooper  in  1717,  on  the  marriage 
of  Augustine.  Palgrave  with  Barbara  Gas- 
coign,  a  term  was  limited  in  onler  to  raise 
portions ;  and  the  trust  was  declared  to  be, 
if  AugUatine  Palgrave  should  die  without 
heir  male  of  his  body  his  wife  Barbara, 
and  leaving  a  daughter  or  daughters,  that 
thai  siuch  ^ughter  or  daughters  shall  have 
8000^  if  but  one,  and  if  more,  the  SO(DOl, 
was  to  go  among  them>  to  be  payable  at 
twen^-ons,  or  marriage,— with  a  proviso^ 
Uiat,  if  the  btber  shall  not  leave  Any  dau^ 
ter  by  his  wife  living  tit  his  death,  then  the 
term  should  cease.  Now,  in  that  case  it 
washeld^in  the  event  that  happened  of  there 
being  only  one  child,  EJizabetli,  who  at- 
tained twenty-one,  and  who  married  and 
survived  her  mother,  but  did  not  survive 
her  father,  that  the  portion  was  not  rais- 
able. 

My  Lord  Co<^r  in.that  decision  went  ' 
upon  this — that  by  the  express  terms  of  the 
proviso  the  term  actually  was  made  to  oease ; 
and,  to  be  sure,  if  the  fund,  out  of  whidi 
the  portion  is  to  arise,  does  iteelf  cease,  diis 
Court  has  no  auUtority  to  tevive  the  terra 
thu  haa  ceased.:  and  the  parties  must  be 
content  with  the  eireiunstance  which  has  de- 
stroyed the  legal  interest. 

In  Ennperor  v.  Rolje  (7)  the  term  was 
limited  to  take  efiect  in  possession  after  the 
motlter's  death ;  the  trustees  were  to  raise 
daughters*  portions,  to  grow  due  and  pay- 
able at  twenty-one,  or  marriage ;  and  if  any 
of  the  daughters  should  die  before  their 
portiwu  became  due  or  payable,  then  it 
was  directed  that  the  porCion  shoMid  snr- 
vave.  lif' 

There  were  two  daughters;  both  attained 
twenty-one  and  married  $  One  died  in  the 
-mother's  lifetime  ind  the  deceased  dau^- 
ter  wu  held  lo  havis  attained  a  vested  ra- 
tereat.  Now,  Lord  Roslyn,  m  the  case  of 
fTfUf  V.  WiiU»{B)t  in  bis  comments  uptm 

(6)  1  P.  WmB.  401. 

(7)  1  V«My,wii.S08. 

(8)  3Vasey.jini.51. 
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Emperor  V.  Holfh  (9).8ayi — "  Theiedatuei 
wereframed  to  obviate  the  difficulty  arising 
iroiD  the  determinations  that  charged  the 
reversion  by  pennitting  interett  f o  be  car- 
ried on  from  the  age  of  twenty-one,  thoi^^ 
there  was  an  ettate  for  life.  As  «>on  as 
these  danses  came  forward  in  Mmperor  v. 
Rolfet  Lord  Hardwieke  put  a  just  construct* 
tion  upon  them,  and  he  referred  the  word 
payable  to  the  Ume  in  respect  of  the  qtuUkjf 
of  the  child,  dntii^isiiuig  between  that  and 
the  time  wlien,  ex  neceuitatet  the  money  waa 
to  be  4fe  facto  raised."  In  other  words,  -  in 
Emperor  t.  Rolfe,  my  Lord  Hardwieke  held, 
that  where  there  were  such  words  as  I  have 
read,  directing,  that,  if  any  of  the  daughters 
should  attain  the  age  of  SI,  or  be  married, 
in  the  father's  lifetime,  then  their  p<HttOBS 
fldiall  be  paid, — that  those  words  or  be 
payable,"  "  or  be  due,"  shall  Mgnify  vested. 
So  that  the  whole  constructton  iJiall  be,  that 
the  child  ihall  attain  a  vested  intnest,  Aon^ 
it  died  in  the  lifetime  of  the  &ther ;  and  yet 
the  portions  shall  not  be  payable  tmtil  after 
the  death  of  the  Atlier,  preserving  there- 
fore the  interest  of  the  child  in  the  portion 
without  throwing  upon  the  estate  for  life  of 
tlte  father  tbe  necessity  of  keeping  down 
the  interest  upon  the  portion  which  was  not 
mteoded  to  be  payable  till  after  the  death 
of  the  father. 

It  tnu  observed  in  tbe  argument,  that 
the  cases,  some  of  which  were  mentioa" 
ed,  and  others  of  which .  were  generally 
alluded  to,  were  cases  in  which  the  ques- 
tion before  the  Court  was  raerdy  a  ques- 
tion of  survivorship,  and  where  there 
were  several  children,  some  of  whom  would 
undoubtedly  be  entitled  to  portions,  and 
the  only  doubt  would  be,  whether  those 
who  pre-deceased  in  the  lifetime  of  the 
parent,  should  be  entitled.  That,  however, 
does  not  seem  to  be  an  accurate  represen- 
uticm  of  the  authorities.  In  a  case  in  the 
Hooseof  Lords  (10),  Exchequer  annuities 
were  settled  upon  the  husband  and  wife  for 
Aeir  lives,  and  after  their  death  for  the 
children  of  the  marriage  in  equal  shares, 
to  be  ass^ned  and  made  over  to  the  chil- 
dren respectively  at  their  respective  agea  of 
twenty-one  years,  happening  after  the  death 
of  the  torvivar  of  the  nusbud  and  wife :  if 

(9)  S  VvMy.jaD.  54. 

(10)  6  Bio.  P.C.  598,  ToaOisft's  edit. 


either  of  them  should  attain  twenty-tmeinthe 
parent's  lifetime,  it  nas-to  be  paid,  assigned, 
and  made  over  within  three -months  after 
the  death  of  the  uirvivor,  miless  Ae  anrvi- 
▼or  should  direct  tbe  share  to  be  paid 
soMiev;  with  a  proviso  of  survivbrship 
among  dritdren,  if  any  should  die  before 
these  rikares  sboiuld  be  payable,  assignabki 
and  transferrable.  And  iheria  was  another 
clause,  that,  if  there  should  be  no  child, 
fftf  there  being  such,  all  should  die  before 
all  these  shares  should  become  assignable 
or  transferrable,  then  the'  trust  was  for 
die  husband  and  wife,  and  .the  siirvivds, 
and  the  executor  and  adanistfabor  of  sndi 
suryivOT.V 

In  that  case  there  was  only  one  child— 
a  son ;  that  son  attained  twenty-one,  but 
died  in  the  lifbthne  of  his  mother,  who 
Jiad  siirwred  '  hei~-  huaband;  and- then  it 
was  determined,  first  of  all  by  the  Master 
of  - the  Rolls,  and  afterwards  by  the  Lord 
Chaaeellor,  and  ultimately  b^  the  House 
of  Lords,  that  the  only  child,  m  that  parti- 
cular combination  or  drcumstances,  waa 
entitled  to  such  portion.  In  the  case  of 
Pomi*  V,  Burdett  there  was  but  one  child, 
and  yet  that  child  was  held  entitled ;  and 
it  appears  to  me,  therefore,  that,  whethw 
it  be  a  question  of  survivorship,  or  whe- 
ther it  be  a  question  about  the  original 
taking  of  a  vested  right  by  a  single  chil^ 
I  am  oompdied  by  the  authorities  to  say^ 
that  the  shagle  child,  though  it  does  not 
survive  the  parent,  ia,  nevertheless,  en- 
titled; and,  as  to  the  olanse  directing  pay- 
ment, if  the  time  which  has  been  befoi'e 
prescribed  as  the  time  of  paym^t,  though, 
after  the  death  of  the  father,  namely,  the 
attainment  of  twenty-one,  or  the  fact  of 
marria^  happened  in  the  lifetime  of  the 
father,  I  must  put  the  construction  netted 
on  the  word  pa'gment. 

There  then  follows  a  further  trust,  "  that 
the  trustee  shall,  out  <^  the  annual  receipts 
and  profits  of  the  said  premises  so  limited 
to  them  for  the  term  of  one  thousand 
years,  ftom  and  after  the  decease  of  the 
said  Estconrt  Cresswell,  and  Ailure 
issue  male  of  the  said  Eatcourt  Cresswell, 
by  the  said  Anna  Maria  Wotton,  his  in- 
tended wife,  in  tbe  meratime  and  until 
such  portion  or  portions  of  the  said  daugh- 
ter or  daughters  shall  become  payable  as 
aforesaid,  raise,  levy,  and  pay  sudi  yearly 
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ram  and  sums  of  money  for  the  mainte- 
nance and  educatum  of  such  daughter  or 
daughters  as  shall  amount  unto  or  be  equi- 
valent to  the  interest  of  the  fortunes  or 
portions  hereby  for  them  respectively  pro- 
Tided  at  a  certain  rate."  And  it  directed 
'*  that  the  interest  which  should  be  payable 
in  respect  of  the  portions  should  be  pay- 
able on  certain  days,  to  begin  on  such  of 
them  as  should  firat  happen  after  the  de-' 
cease  of  EstcourtCresswell  and  the  failure 
of  issue  male."  Then  tfaeve  follows  a  pro* 
Tiao,  "  that,  in  case  any  of  the  daughters 
ihall  happen  to  die  befixre  her  or  their 
portim  or  portions  shall  become  {wyaUBf 
then  the  portions  of  her  or  them  so  dyii^ 
shall  go  and  be  paid  unto  the  survivors  or 
survivor  of  them,  to  be  equally  divided 
between  them,  share  and  share  alike,  when 
the  original  portion  or  portions  of  such 
surviving  daughter  or  daughters  shall 
become  payable  in  pursuance  thereof. — 
Provided  also,  that  if  any  such  sum  or 
aums  of  money  shall,  by  virtue  of  the  pro- 
viso herein  last  before  mentioned,  vest  in 
and  devolve  upon  any  of  sach  child  or 
childroo,  by  way  of  survivorship,  or  ac- 
CTuer,  as  aforesaid,  then  such  sum  and 
aums  of  mtmey  shall,  from  time  to  time,  as 
the  caae  shall  so  happen,  be  sufagect  and 
liable  to  such  right,  condition,  and  contin- 
gency of  accruer  or  survivorship,  in  favour 
and  for  the  benefit  of  the  surviving  daugh- 
ter and  daughters  of  the  said  marriage,  as 
is  hereinbefore  declared  of  and  concerning 
the  said  original  portion  or  portions  of  any 
daughter  or  daughters  of  the  said  mar- 
riage." Now,  it  IB  manifest,  from  the  use 
of  the  expression  here,  "  to  vest  in  and 
devtdve  upon,"  &c.,  that  the  framera  of 
this  settlement  had  not  a  very  accurate 
notion  of  the  meaning  of  the  term  "  vest" : 
because  the  term  is  employed  as  denoting, 
that,  if  one  of  the  daughters  died  before 
the  age  appointed  for  payment,  her  share 
should  go  over;  and  it  is  then  aaid,  it 
shall  vest  in  the  others  ;  yet,  in  the  same 
clause,  it  is  provided,  that  that  very  same 
thing,  which  is  thus  to  vest  in  the  others, 
shall  go  over  again. 

Then  it  is  provided,  **  that,  in  case  all 
the  daughters  shall  happen  to  die  before 
any  of  their  said  portions  shall  beccmw 
payable,  the  said  sum  or  aums  of  money 
{^pointed  to  be  raised  for  the  portions  of 


inch  daughters  or  daughter  as  aforesaid, 

or  so  much  thereof  as  shall  not  be  then 
raised,  shall  not  be  rused,  but  shall  cease, 
for  the  benefit  of  the  person  or  persons 
entitled  to  the  estate  and  inheritance  in  the 
said  premises  upon  the  determination  of 
the  said  term  of  one  thousand  years ;  and 
then,  also,  such  sum  and  sums  of  money  as 
shall  be  then  raised  for  and  towards  such 
portion  or  portions  ahall  be  paid  unto  the 
person  or  persons  next  in  reversion  or 
remainder  expectant  upon  the  determina- 
tion of  the  said  term  of  one  thousand 
years."  Now,  that  is  a  very  remark- 
aUe  clause;  because  the  clause  its^f 
aasumes,  that,  though  the  daughters  may 
not  have  arrived  at  the  time  when  their 
portions  should  be  payable,  still  part  of 
the  portions  may  have  been  raised,  be- 
cause it  directs,  tiiat  the  sum,  which  shall 
be  raised  for  or  towards  auch  portion  or 
portions,  shall  be  paid  to  the  persons  next 
m  remainder.  Then,  it  is  provided,  "that 
no  such  sale  or  mortgage  as  aforesaid 
shall  be  made  of  the  premises  limited  in 
use  to  them,  the  said  Qiarles  Barrow  and 
George  Savage,  for  the  said  term  of  one 
thousand  years,  until  some  or  one  of  the 
said  portions  shall  become  payable  by  vir- 
tue of  these  presents."  Why,  if  the  mean- 
ing of  it  was,  that  no  portion  should  become 
payable  until  after  the  death  of  the  father, 
the  trustees,  of  course,  could  not  raise  the 
money,  until  the  portion  became  payable ; 
but  it  is  quite  clear  here  that  the  parties 
did  suppose  that  there  was  something  in 
the  antecedent  part  of  the  declaratim  of 
trust,  which  might  make  the  portion  pay- 
able in  the  lifetime  of  the  fiither :  and, 
aecordii^ly,  there  is  an  eiqiress  proviso 
that  no  such  sale  or  mor^^i^  shall  be 
made  until  some  or  one  of  the  portions  shall 
become  payable.  'J'hen  follows  a  proviso, 
that,  "  in  ease  Estcourt  Cresswell  shall  in 
his  lifetime  give  to  his  said  daughter  or 
daughters,"  &c.  It  is  clear,  therefore, 
that  when  the  expression  "  said  daughter 
or  daughters"  is  used,  the  parties  evidently 
allude  to  daughter  or  daughters  who  might 
not  survive  the  father;  because  they  sup- 
pose that  the  father  might  make  a  gift  to 
his  said  daughter  or  daughters ;  whereas 
if  the  only  daughter  or  daughters,  who 
were  contemplated  within  %he  purview  of 
die  settlement  were  the  daughters  that 
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would  survive,  there  would  be  very  little 
necessity  for  introdueii^  this  proviso  in 
the  way  in  whidi  it  u  inm>duced.  Then 
there  follow  these  words  : — 

"  And  it  is  hereby  further  agreed  and 
declared,  that,  in  cose  of  the  failure  of 
issue  msle  of  Estcourt  Cresswell  by  Anna 
Maria  Wotton,  there  should  happen  to  be 
DO  such  daughter  or  daughters  of  their 
two  bodies,  or,  there  heing  any  such,  all  of 
them  should  happen  to  die  before  any  such 
daughter  or  daughters  should  be  entitled 
to  their  or  her  portion  or  portions  by  virtue 
of  those  presents;  or,  in  case  all  and  every 
the  trusts  thereinbefore  declared  of  and 
concerning  the  term  of  1000  years,  should 
be  fully  performed,  then  the  term  shall 
cease." 

If  thb  proviso  had  been  couched  in 
such  terms,  as  that,  notwithstanding  the 
expression  that  I  have  before  alluded  to, 
the  term  had  ceased,  there  would  have 
been  an  end  of  the  question.  I  ob- 
serve Lord  Hdon,  in  reasoning  on  the  case 
of  /Tope  V.  Lord  Ciyden,  wtes  notice, 
that  die  term  there  cMitinued;  and  that, 
whatever  niiriit  be  the  e<»utmctioD  put 
upon  die  woids  directing  the  raising  of  the 
portions,  yet,  in  the  event  that  happened, 
there  was  a  legal  subsisting  term  which 
afforded  the  fond  out  of  which  the  portions 
were  to  be  raised.  Here  the  words  are, 
'*  that,  in  case  of  the  failure  of  issue  male, 
there  shall  h^pen  to  be  no  such  daughter 
(n  event  which  did  not  happen),  or,  there 
beng  such,  all  shall  happen  to  die  before 
tbey  shall  be  entitled  to  her  or  their 
portions ;  or,  if  the  trusts  shall  be  fully 
performed,  then  the  term  should  cCase." 
— Now,  my  opinion  is,  upon  the  previous 
words,  that  the  event  did  not  happen, 
nunely,  of  all  the  dau|^ters  dyii^  before 
any  <«e  became  entitled  to  her  portion ; 
became,  havii»  regard  to  all  the  cases 
(and  I  believe  I  have  looked  at  every  one 
which  has  been  reported  on  the  subject),  I 
am  bound  to  say,  that  this  lady  did  not  die 
before  she  became  entitled  to  her  portion. 
The  consequence  therefore  is,  that  the 
term,  at  law,  which  was  originally  a  terra 
well  created  is  remainder,  still  continues ; 
and,  under  the  trusts,  of  this  term,  she,  or 
rather  the  phuntiffii,  who  claim  under  her, 
are  entitled  to  have  the  portion  of  10,000'. 
Vol.  Tin.  Chano. 


raised,  ^ich  has  been  substituted  by  en- 
largement for  the  original  portion. 


The  other  questions  in  the  case  became 
immaterial  on  this  view  of  the  settlement. 

After  the  principal  point  had  been  de- 
cided,  a  question  was  raised  on  the  con- 
struction of  the  marrii^e  settlement  of 
Mrs.  Fry  (Ann  Cresswell). 

By  that  instrument  she  assigned  the 
10,000/.  to  trustees,  upon  trust  for  the  sole 
uid  separate  use  and  benefit  of  her,  Ann 
Cresswell,  and  to  permit  and  sufihr  her, 
notwithstandii^her  intended  coverture,  to 
have,  receive,  and  take,  as  well  die  sum 
of  10,000/.  and  the  interest  thereof,  and  to 
give  away  or  otherwise  dispose  of  the  same 
principal  money  and  interest,  every  or  any 
part  thereof,  by  any  writing  or  writings 
under  her  hand,  it  being  the  intention  that 
the  same  should  be  for  her  separate  dis- 
posal, notwithstanding  her  intended  cover- 
ture ;  and  her  receipts  alone  should  be 
effectual  discharges  for  the  same.  And, 
in  case  the  sum  of  10,000/.  should  not 
have  been  paid  over  to  Ann  Cresswell, 
or  to  her  order  in  her  lifetime,  upon  trust 
for  such  person  or  persons,  and  for  such 
intents  and  purposes,  and  in  such  manner 
and  form,  as  she,  Ann  Cresswell,  notwith- 
standing her  intended  coverture,  by  her 
last  will  and  testament  in  writing,  or  by 
any  writing  in  the  nature  of  or  purporting 
to  be  her  last  will  and  testament,  and  to  be 
by  her  signed  and  published  as  therein 
mentioned,  should  direct,  limit,  or  appoint. 
And  if  it  should  happen  that  Thomas  Fry 
should  survive  her,  Ann  Cresswell,  and 
there  diould  be  no  such  direction,  limita- 
tion, or  appointment  of  the  sum  of  10,000/. 
and  the  interest  thereof,  or  of  any  part 
thereof,  and  in  case  of  an  incomplete  ap- 
pointment thereof  and  the  interest  thereof, 
m  trust,  to  permit  and  suffer  him,  Thomas 
Fry,  and  his  assigns,  to  receive  and  take 
the  interest  of  the  trust  monies  for  his  life 
for  his  and  their  own  use  and  benefit ;  and 
after  his  decease,  in  trust  for  the  children 
of  the  marriage  as  therein  mentioned ;  and, 
if  there  should  be  no  issue,  in  trust  for  the 
next  of  kin  of  Ann  Cresswell,  who  would 
have  been  entitled  to  her  personal  estate 
in  case  she  had  died  unmarried  and  in- 
testate. 

F 
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Mrs. Fry,  by  deed, appointed  the  10,000/. 
to  her  husbaqd,  and  died  without  children, 
leaving  him  surviving. 

The  Solicitor  Generaltad  Mr.  Pepys  now 
contended,  that  her  general  power  of  dis- 
position, under  her  marriage  settlement, 
applied  only  to  the  case  of  the  10,000/. 
being  raised  and  paid  to  her  in  her  life- 
time ;  that,  if  it  was  not  actually  paid  to 
her  (which  was  the  event  that  happened), 
she  had  only  a  power  of  disposing  of  the 
money  by  will ;  and  that,  she  not  havii^ 
appointed  it  by  will,  the  money  would  go 
under  the  limitations  of  the  settlement  to 
Mr.  Fry  for  life,  remainder  to  the  lady's 
next  of  kin. 

Mr,  Nonut  contrfi. 

The  Vice  Cfumcellor. — It  appears  to  me 
that  the  difficulty  has  arisen  merely  from 
the  blunder  of  the  person  who  prepared 
the  instrument.  It  does,  in  the  clearest 
terms,  express  what  was  the  primary  ob- 
ject of  the  parties,  namely,  that  the  fund 
in  questum  should  be  at  the  complete  dis- 
posal of  the  lady,  just  as  if  she  were  a  fane 
tole;  and  then,  when  they  come  to  state 
how  the  receipt  is  to  be  given,  there  is  a 
palpable  blunder ;  and  there  are  blunders  in 
almost  every  part  of  the  itutrument.  It  is 
true  you  do  find  some  words,  which  primd 
facie  would  make  it  appear  as  if  the  parties 
meant  the  subsequent  trust  to  arise  in  the 
event  of  the  money  not  having  actually 
been  paid.  But  my  opinion  is,  that  that 
which  is  clear  must  prevail  against  that 
which  is  obscure ;  and,,  the  general  olgect 
of  the  ^ties  being  plaiuy  expressed, 
my  opinion  continaea  the  same  as  that 
which  I  formerly  expressed,  namely,  that 
the  plaintiA  are  entitled  to  have  the 
10,000il  raised. 


Nov.  11.  j 

It  is  a  good  plea  to  a  Inll,  that  a  dc/m- 
dant,  rtko  is  stated  in  it  to  be  out  of  the  jt^ 
ritdiction,  was,  at  the  <tm«  of  fiing  lAe  M( 
itiihin  the  jurisdiction. 

The  bill  was  filed  by  a  creditor,  on  behalf 
of  himself  and  all  the  other  credjton  of 


Lord  Egmont.  The  defendants  were  Lord 
Egmont,  and  trustees,  to  whom  his  pro- 
perty had  been  conveyed  on  trusts,  in  which 
the  creditors  had  an  interest :  and  part  of 
tlie  prayer  was,  that  Lord  Egmont  and  the 
trustees  might  be  respectively  restrained 
from  collecting  the  rents  of  the  real  estate, 
or  getting  in  Die  personal  estate.  The  bill 
stated,  that  Lord  Egmont  was  not  within  the 
jurisdiction  of  the  Court ;  and  process  was 
prayed  against  him,  when  he  should  come 
within  die  jurisdtetiim. 

To  this  bill,  one  of  the  trustees  put  m  the 
following  plea : — 

**  That  John  Earl  of  Egmont  in  the  said 
bill  named,  was,  at  the  time  when  the  bill 
was  filed,  and  hath  since  continued  and  been, 
and  now  is,  resident  at  Epsom,  in  the  county 
of  Surrey,  within  the  jurisdiction  of  this 
honourable  Court ;  but  yet  the  plaintifFhath 
not  made  John  Earl  of  Egmont  a  party  to 
the  bill  as  he  ought  to  have  done ;  all  which 
matters  the  defendant  doth  aver,  &c.,  and 
he  doth  plead  the  same  to  the  bill,  and  to 
the  relief  and  discovery  thereby  sought." 

After  the  plea  was  filed,  the  plainuff 
served  process  on  Lord  Egmont,  and  he 
had  appeared. 

T/ie  Solicitor  General,  in  support  of  the 

plea. 

Most  material  relief  is  prayed  against 
Lord  Egmont ;  and  the  plaintiff  is  therefore 
bound  to  make  him  a  party  in  due  form. 
He  ia  not  made  a  party  duly,  when  process 
is  prayed  against  him  merely  when  be  shiJl 
come  within  the  jurisdictiiHi,  upm  a  false 
allegation,  that  he  is  not  within  the  ju- 
risdiction. 

Mr.  Stuart,  contriU 

Lord  Egmont  is  duly  made  a  party  ;  for 
die  frame  of  the  bill  is  such,  that  he  can  be 
compelled  to  appear.  Nay,  he  has  been 
compelled  to  a{^>ear.  He  is  therefore  made 
a  defendant  as  effectually  as  is  possible. 

The  fiee  Chancellor  was  of  opmion,  that 
a  bill  which  stated  a  necessary  party  to  be 
out  of  the  jurisdiction,  when  in  fact  he  was 
within  the  juriadietioo,  was  not  duly  framed : 
and  he  therefore  allowed  the  plea,  giving  the 
{daiatiflf  liberty  to  amrad. 
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Nov.  U  18. 3  HEWDWAxa. 
Plm  of  tuuiher  tmt  depen^ag. 

When  such  a  plea  it  JUedy  the  proper 
eoHTte  ist  to  refer  it  to  the  MoHer  to  certify 
whether  the  two  tvUiore/or  the  tamepmrpou. 

being  tenant  for  Ufe  of  an  ettate  «n- 
impeachaote  of  waste,  except  as  to  the 
demesne  lands,  a  bill  is  JUed^  alleging  that 
Blackacre  is  part  of  the  demesne  lands,  and 
thai  he  had  committed  both  legal  and  equita- 
ble watte  on  the  demesne  lands;  and  praying 
reH^  accordingly.  By  the  decree  it  was 
declared,  that  Blackacre  was  not  part  of  the 
demesne  lands,  and  an  account  of  the  timb^ 
f^kd  m  the  demesm  Itmds  was  directed, 
w^haceomt  had  not  pet  been  taken:  after' 
wards  the  same  pknnttffg  Jiled  a  Inll  against 
A,  aUegmg  that  he  had  eomnutted  eqidtabte 
waste  on  Blackacre,  and  praying  relief  ac- 
cordingly:— Heldj  that  a  plea  of  the  pen- 
dency of  the  former  stdl,  was  nol  agoodplea 
to  thas  swmd  Inll, 

In  July  18i7,  the  present  bill  was  filed 
for  the  purpose  of  obt&ining  an  account  of 
all  dmber  cut  or  felled  by  the  defendant 
in  a  certain  wood  called  Lea's  Wood,  and 
on  ft  certain  farm  called  Temple  House 
Farm,  and  which  had  been  punted  and 
left  standiiu,  and  were  intendedt  for  orna- 
ment and  shelter. 

Hie  defendant  raet  the  bill  so  filed  by  the 
IbllowiBg  plea — That,  before  the  plaintiffi 
exhibited  their  said  bill,  that  is  to 
■a^,  in  or  as  of  Trinity  term  1824,  the 
nud  phuotifis  exhibited  their  bill  in  this 
court,  i^ainst  him,  the  defendant,  for  the 
same  matter  and  to  the  same  effect,  and 
(or  the  like  relief  and  purpose,  as  against 
him,  the  defendant,  as  the  plaintiffs  do 
now,  by  their  present'  bill,  set  forth  and 
pray;  and  that  he,  the  defendant*  being 
served  with  process  of  subpoena  for  that 
purpose,  appeared  to  the  said  former  bill, 
and  put  in  his  answer  thereto;  and  that 
various  proceedings  were  had  in  the  said 
cause ;  and  that  the  said  cause  is  yet  unde- 
tennined,  and  the  said  former  bill  is  still 
depending  and  remaining  as  of  record 
oodismissed  in  this  court; — wherefore 
as  the  plaintifis  have  brought  their  said 
present^  bill  in  this  court  against  him, 


the  defendant,  for  the  like  account,  an4 
praying  such  or  the  like  relief  as  is  prayed 
by  the  said  former  bill ;  he,  the  defendant, 
pleada  the  said  fonner  bill  depending  in 
this  court  in  bar  to  the  said  plamtiffi'  bill, 
and  to  the  discovery  and  relief  therein 
prayed. 

By  an  order,  dated  25  July  1827,  it  was 
referred  to  the  Master  in  rotation  to  look 
into  the  said  two  bills  and  certify  whether 
they  were  for  the  same  matters  or  not; 
and,  by  his  report,  dated  2nd  August 
1827,  the  Master  certified  that  he  found 
that  the  said  two  bills  were  for  the  same 
matters. 

The  plaintifis  thereupon  filed  an  excep- 
tion to  such  report,  and  set  down 
defendant's  plraibr  argument. 

On  the  matter  coming  on  for  argument, 
the  Court,  by  an  order  dated  November  22, 
1827,  directed  the  plaintiffs'  exception  to 
be  withdrawn,  and  referred  it  to  the  Master 
to  look  into  the  plaintiff'  bill  in  this  cause, 
and  into  the  defendant's  plea  thereto,  and 
the  bill  in  the  said  plea  mentioned  to  have 
been  formerly  exhibited  by  the  plaintiffs 
against  the  defendant,  and  the  proceedings 
in  the  said  cause  ;~and  he  was  ordered  to 
certify,  whedier  the  said  bill  formerly  ex- 
hibited was  for  the  same  matter,  and  to  the 
same  effbct,  and  for  the  like  relief  and 
purpose,  as  'against  the  defendant,  as  the 
plaint^*  bill  in  this  CBuie,  or  not ;  and 
whether  the  said  finrmer  cause  was  yet 
undetermined,  and  was  still  dependmg 
and  remaining  as  of  record  undismissed 
in  this  court. 

By  his  report,  dated  Ist  April,  1828,  s> 
the  Master  certified,  that  the  bill,  in  the 
plea  mentioned  to  have  been  formerly  filed 
by  the  plaintiffs  against  the  defendant,  was 
so  filed  for  the  purpose  of  obtaining  relief 
in  respect  of  waste  therein  alleged  to  have 
been  committed  by  the  defendant,  as  tenant 
for  life  of  certain  estates,  consisting  of  two 
mansion-houses,  called  Arbury  and  Astley 
Castle,  and  divers  lands  and  hereditaments, 
in  the  county  of  Warwick,  devised  by  the 
will  of  Sir  Roger  Newdigate,  bart. ;  by 
whicli  will  the  said  estates  were  devised  to 
the  defendant  for  life,  without  impeach- 
ment of  waste  (except  as  to  the  timber  grow- 
ing in  the  park,  avenues,  demesne  lands  and 
woods  adjoining  to  the  capital  messuage 
called  ArburyX  widi  remainder  to  trus- 
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tees,  in  trust  for  the  plaintiff,  Charles  New- 
digate  Newdigate,  for  life*  without  impeach- 
ment of  waste,  with  remainder  to  the  first 
and  other  sons  of  the  said  plaintiff  in  tail 
male.  The  Master  further  certified,  that, 
by  Che  said  bill,  it  ,waa  all^d,  among 
other  tilings,— that  a  certain  wood,  called 
Lea's  Wood,  and  a  certain  farm,  called 
Temple  House  Farm,  formed  part  of  the 
demesne  lands  adjoining  or  belonging  to 
the  said  mansion-house  called  Arbury,  and 
were  accordingly  comprued  in  the  excep- 
tion as  to  waste  contained  in  the  said  will ; 
that  the  defendant  had  cut  timber  growing 
upon  the  said  wood  and  farm  (amongst 
others)  to  a  very  considerable  amount,  and 
had  also  cut  down,  or  caused  to  be  cut 
down,  timber  and  other  trees  in  every  part 
of  the  sud  estate  and  premises  belonging 
to  the  said  capital  mansion  house — many, 
of  which  were,  or  were  intended  to  be, 
ornamental,  ai^  afibrded  shelter  to  the 
said  mansion-house,  and  farm-house,  and 
buildings,  or  to  the  gardens  and  pleasure- 

f rounds  thereto  iKlonging.  And  the 
[aster  further  certified,  that  the  plaintifTs, 
by  the  said  former  bill,  prayed  that  an 
account  might  be  taken  of  all  such  timber 
and  other  trees  as  were  then  growing  in 
the  park,  avenues,  demesne  lands  and 
woods  adjoining  the  said  capital  messuage 
called  Arbury,  and  also  of  all  such  trees 
growing  upon  the  said  estates,  and  intended 
for  ornament  and  shelter,  as  had,  during 
the  period  therein  mentioned,  been  felled 
by  the  order  or ,  with  permission  of 
the  defendant,  and  of  the  monies  whidi 
had  be«i  received  1^  him,  er  for  his  uae, 
m  respect  thereof;  and  that  the  de^dant 
might  be  restrained  from  flirther  catting 
down  any  tidaber  within  the  description 
aforesaid.  And  the  said  Master  further 
certified,  that  the  cause,  being  at  issue, 
came  on  to  be  heard, — when  the  then  Vice 
Chancellor  pronounced  a  decree,  whereby 
it  was  declared,  that  the  words  consti- 
tuting the  exception  in  the  said  will  de- 
noted the  lands  comprised  in  a  certain  map 
exhibited  in  the  said  cause,  and  whic£ 
lands  are  in  the  same  decree  particularly 
mentioned;  but  that  the  wood,  called 
Lea's  Wood,  and  the  farm,  called  Temple 
House,  are  not  amoi^  the  jiremisea  so 
declared  to  be  comprised  in  the  said 
exception,  the.plaintifft  having  failed  to 


establish  by  evidence  that  they  were  within 
the  exception;  and,  by  such  decree,  an 
account  was  directed  of  all  the  timber  that 
had  been  felled  or  cut  in  the  park,  ave* 
nnes,  demesne  lands,  and  woods,  thereby 
declared  to  be  comprised  in  the  said  excep- 
tion, and  of  the  monies  received  in  respect 
of  the  same.  The  report  also  stated,  that 
tbne  was  not  any  account  directed  as  to 
the  timber  or  trees  which  were  growing 
on  the  said  estates,  and  intended  for  orna- 
ment and  shelter,  and  which  had  been  cut 
down  or  felled  by  the  defendant ;  that  it 
appeared  that  there  was  not  any  evidence 
entered  into  in  the  former  suit  in  respect 
of  the  timber  and  trees  so  alleged  to  have 
been  intended  for  ornament  and  shelter^ 
although,  the  bill  prayed  relief  in  that  be- 
half ;  and  that  there  was  not  any  ai^al 
preferred  against  the  said  decree,  but  that 
there  bad  not  as  yet  been  any  proceeding* 
had  or  taken  before  the  Master  in  respect 
oftbe  accounts  therein  directed.  . 

The  Master  then  went  on  to  certify,  that 
the  plaintiflb'  bill  in  this  cause  had  been 
filed  for  the  purpose  of  obtaining  an  ac- 
count of  all  timber  cut  or  felled  in  the  wood, 
called  Lea's  Wood,  and  on  <be  farm,  called 
Temple  House  Farm,  which  bad  been 
planted  and  left  standing,and  were  intended, 
for  ornament  aid  shelter,  and  for  which  pur- 
pose it  was  allied  in  the  UU,  that,  since 
the  decree  in  the  former  cause,  the  plaintiffi 
had  been  informed  and  believed  that  the 
timber  and  other  tren  growing,  standing,  or 
being,  as  well  in  the  wood  as  on  the 
fiirm,  were  jdanted  and  left  standing  for  or- 
nament, and,  at  die  time  the  defendant  first 
came  into  posseaaion  of  the  estate  and  pre- 
mises, were  of  remarkably  fine  growth,  and 
afforded  shelter  and  ornament  to  the  man- 
Hon-house,  called  Arbury,  and  to  the  park, 
pleasure  grounds,  and  buildings  thereto  be- 
longing ;  and  that  the  defendant  since  he  had 
been  in  possession  of  the  estate,  had  caused 
to  be  cut  down  divers  dmber  and  other 
trees  which  were,  or  were  so  intended  to  be, 
ornamental  and  afforded  shelter,  &c.  And 
the  Master  then,  after  stating  the  prayer  of 
tlte  second  bill,  certified  that,  inasmuch 
as  tlte  first  bill  prayed  an  account  of  all 
timber  trees  growing  npon  the  estates,  and 
intended  for  ornament  and  shelter,  which 
had  been  fitted  and  cut  by  the  defendant,  * 
and  the  imwnt  bill  prayed  an  account  of 
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timber  ont  and  felled  in  Um  wood  and  farm, 
GO  the  ground  of  aucfa  tiraber  being  intended 
for  ornament  and  shelter,  the  hill  formerly 
e^ibited,  in  bo  far  aa  regards  such  timber, 
was  for  the  aame  matter  and  to  the  same 
e^t,  and  for  the  like  relief  and  purpose,  as 
against  the  defendant,  aa  the  present  bill, 
save  that  such  fonner  bill  [vayed  a  general 
aceoinit  and  relief  in  respect  <n  ornamental 
timber  cut  oo  all  the  deriaed  estates; 
whereas,  the  present  bill  pvayed  an  aeooiut 
and  relief  in  respect  of  omaroental  timber 
cut  in  the  wood  and  on  the  farm  only.  The 
Master  further  certified,  that  the  former 
cause  having  been  heard,  and  a  decree  pro- 
nounced in  it,  such  cause  was  by  such  decree 
determined,  so  far  as  regarded  all  the  mat- 
tera  in  question  between  the  parties,  raised 
by  the  j^eadings  in  that  cause ;  but  that,  so 
frr  u  resirdea  the  accounts  directed  by  the 
decree,  ue  fonner  decree  was  yet  imde- 
termined,  inaamuch  as  such  accounts  had 
not  yet  been  taken ;  and  that,  by  reason  of 
such  accomts  not  having  been  tdcen,  such 
former  bUl  was  still  depoiding  and  xemain- 
ioffon  record  undismissed  in  this  court. 

The  qnestion  waa,  whether,  in  this  state 
of  things,  the  present  suit  ought  to  be  per- 
nutted  to  go  on ;  or,  whether  the  facts  ap- 
pearii^  on  the  jjea,  and  taken  in  connexion 
with  the  Masiera  report,  shoidd  not  afibrd  a 
snfficient  bar  to  Uie  furtber  proaecutioDof 
the  suit. 

The  Solicitor  General  and  Jlfr.  Bridget 
were  in  support  of  the  plea. 

The  j^indple  on  which  a  ^a  of  a  for- 
mer suit  depending,  is  permitted,  is  tins — 
tfau  a  defendant  is  not  to  be  harassed  by 
two  suits  for  the  same  purpose.  It  is  dear, 
that  the  former  bill  sUted  a  case  on  which, 
if  true,  the  relief  sought  here  might  hsTe  been 
obtained  ;  and  if  the  defendants  did  not  in- 
clude that  part  of  the  case  in  the  decree,  it 
still  remains  on  the  record;  and  if  they  are 
dissatisfied  with  the  decree,  they  may  rehear 
ta  on  appeal.  The  subject  matter  of  the 
present  bill  was  included  in  the  former  bill, 
and  the  Master  has  so  found.  The  plea 
nost,  therefore,  be  allowed. 

Mr,  and  Mr.  Jemmett  were  in  sup- 
port of  tfa*  bill. 

No  evidence  having  been  gone  into,  in 
ibeibcmu  nit,  as  to  the  equiuUe  waste,  it 


became,  in  ftct,  a  suit  relating  only  Co  the 
extent  of  the  lands  comprised  in  the  ex« 
ception ;  and  it  is  not  possible  to  obtain  in  it 
relief,  except  with  respect  to  those  lands,  and 
the  commission  of  legal  waste  upon  them. 
No  af^ealor  rehearing  woidd  give  the  ]plaia< 
ti&  any  relief  in  that  suit,  as  to  equitable 
waste.  In  substance,  therefore,  it  appear* 
on  the  report,  that  the  two  suits  are  not  for 
the  same  purpose. 

The  Vice  ChaneeUor.^The  original  suit 
was  instituted  for  the  purpose  of  deter- 
mining the  question,  whether  there  might, 
or  not,  be  a  legal  waste  committed  on  cer- 
tain lands,  which  depended  on  the  question, 
whether  diose  lands  were  within  a  certaih 
exception ;  for  the  party  was  made  tenant 
for  life  without  impeachment  of  waste  of 
all  the  estate,  except  certain  lands  parti- 
cularly dracribed.  It  was  alleged,  that 
certain  lands  did  come  witbin  the  excep- 
tion; and  the  queatioD  was,  whedier  there 
was  legal  waste  or  not.  That  bill  also 
contained  the  general  allegation,  that,  on 
all  the  parts  of  ^e  estate,  without  speci- 
fying any  one  partictdarly,  there  had  been 
equitable  waste  committed  by  means  of 
cutting  down  timber  [danted  for  ahelter  or 
ornament.  Now,  it  appears,  that  suit  was 
so  conducted,  that  no  evidence  whatever 
was  given  on  the  point  raised  as  to  equit- 
able waste ;  and  the  point  decided  by  the 
Court,  and  the  only  point  presented  to  it 
for  decision,  was,  as  to  the  meaning  of 
exception.  The  Court  made  a  decree, 
which  declared  the  mending  of  the  exero- 
tion;  and  the  acoounts  which  were  ai- 
reeted,  were  accounts  which  were  conse- 
quential on  the  meaning,'  which  the  Coort, 
by  its  decision,  gave  to  the '  terms  of  the 
exception.  The  decree  in  the  cause  having 
been  made,  the  accounts  proceeding,  and 
the  decree  not  having  been  signed  and  en- 
rolled,, the  plaintiff  files  his  bill  for  the 
purpose  of  having  an  account  of  equitable 
waste  committed  in  certain  parts  of  the 
estate ;  and  to  this  hill,  so  framed,  havii^ 
one  single  object,  the  defondant  has  plead- 
ed, "  That  the  pJaintifib  at  a  certain  time 
exhilnted  their  bill  of  complaint  against 
the  defendant  for  the  aame  matter  and  to  the 
aame  eflfect,  and  for  the  like  relief  and  pur- 
poses, i^ainsC  this  defendant,  as  the  plain- 
ttfis  do  now  by  their  present  bill  set  forth 
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■ndpray;  and  the  defendant,  being  served 
with  process  of  subpoena  for  that  purpose, 
appeared  to  the  bill,  and  pnt  in  his  answer 
thereto;  and  various  proceedings  hare 
been  haid  in  the  eanse,  and  the  cause  is  yet 
uDdetermined ;  and  die  former  bill  is  still 
depending  and  renaaink^  as  of  record 
undetermined  in  this  hoMiarable  conrt." 
Now,  this  plea  must  be  considered  as  to 
the  matter  offset  which  it  alleges — whether 
it  be  true  or  false, — having  regard  to  what 
is  stated  in  the  Master's  report.  The  al- 
legation is,  that  the  former  bill  was  for  the 
same  matters,  and  to  the  same  effect,  and 
for  the  like  relief  and  purposes,  as  the  pre- 
sent bill.  Now,  it  is  perfectly  dear,  on 
the  Master's  report,  that,  if  that  is  to  be 
taken  accordii^  to  the  literal  terms,  the 
plea  is  not  true ;  because  the  former  bill 
was  filed  fiw  other  purposes  and  other 
e^cts  than  that  which  is  sought  by  the 
jM-esent  bill ;  therefore  the  plea  itself  would 
not  be  true  in  point  of  words.  It  would 
be  true  that  the  former  bill  is  yet  unde- 
termined and  is  still  depending,  but  the  pre- 
ceding allegations  would  not  be  true. 

However,  to  look  attheliteral  expression 
of  the  plea  as  compared  with  the  literal  ex- 
pression in  the  report,  would  not  be  doing 
that  fiiir  justice  which  the  case  ought  to  re- 
ceive. The  question  is  one  of  substance. 
Now,  it  is  quite  clear,  that  what  is  intended 
substantially  to  be  brought  to  the  conside- 
ntion  of  the  Court  by  ^e  plea  is  this,  that 
the  first  bill  did  hnag  forward  the  very 
case  which  the  present  bill  now  brii^ 
forward,  and  that  there  is  still  a  suit  un* 
determined  by  reason  of  the  first  bill  on 
that  very  question,  which  suit  is  still  in 
progress  for  the  purpose  of  having  that 
question  determined.  That  is  in  fact  what 
is  substantially  meant  by  the  pies.  It  is 
perfectly  plain,  on  looking  at  the  Master's 
report,  that  the  plea  is  more  defective  with 
respect  to  the  substance  of  the  thing,  than 
with  respect  to  the  literal  expression;  be- 
cause, it  appears,  that  the  former  cause  is 
still  an  undetermined  cause,  and  proceed- 
ing with  regard  only  to  a  question  which 
is  not  raised  by  the  second  bill ;  and  that, 
with  regard  to  any  question  as  to  equitable 
waste  £at  might  have  been  raised  by  the 
first  bill,  no  such  question  did,  in  fact,  ever 
come  before  the  Court  for  decision.  No 
such  question  could  be  decided ;  and,  ia 


point  of  fact,  there  is  no  decision  on  it,  on 
which  there  is  any  proceeding.  My  opi- 
nion therefore  is,  having  regard  to  the  sub- 
stance and  to  the  letter  of  the  plea,  that 
the  ple^  fiuls,  and  that  it  most  be  over- 
ruled. 

The  Vice  Chanel  fiirther  stated,  that 
the  course  which  had  been  taken  with  re- 
spect to  this  plea,  namely,  directing  a  re- 
ference to  the  Master  to  ascertain  the  truth 
of  the  all^ations  of  the  plea,  was  Uie  pro- 
per coarse  to  adopt  in  such  cases. 


Nov.  «r-«8.1 

bequest  of  "propertjf  m  the  En^itk 
fvntU"  mil  tut  pa»$  India  Stock  cr  Exchepier 
biU*. 

Stock  itatuUng  in  the  tettatot't  name  at 
the  time  of  his  death,  and  mkieh  Aif  bankers 
had  purchased  with  monies  received  by  them 
on  his  accowUt  loithotU  any  express  authority 
for  thdr  so  doing,  will  not  pass  by  a  bequest 
of  the  testators  ^ock*. 

Costs, 

The  testator,  John  D^gby,  beii^  in  India, 
made  his  will,  dated  in  October  ISSEi,  in  the 
foUowii^  words 

"  I  give,  devise,  and  bequeath,  that  part 
of  my  property  which  is  in  the  manage- 
ment of  Messrs.  Cockerell.  Trail  &  Co., 
and  in  the  En^ish  funds,  of  which  Messrs. 
Praed,  Mackwortb  &  Co.  were  appointed  to 
receive  the  dividends,  since  the  month  of 
August  1819,  to  my  brother  George  Dig- 
by: — S0,000  sicca  rupees  to  my  sister, 
the  Dowager  Countess  of  Ilchester;  X0,000 
sicca  rupees  to  my  sister  Harriet  Serrell ; 
and  to  Giles  Strangways,  my  nephew,  20,000 
sicca  rupees,  of  my  property  in  India,  in 
the  house  of  Messrs.  Palmer  &  Co.,  and 
Messrs.  Mackintosh  &  Co.  ^— «nd  the  re- 
mainder of  my  property  to  my  son  John 
Johnson,  now  under  the  tuition  of  Mr. 
Drummond,  in  Calcutta,  in  addition  to  the 
sum  of  12,000  ucca  rupees,  which  I  have 
settled  upon  hin,  for  which  Mr.  John  Pal- 
mer^ of  uie  firm  of  Messrs.  Palmer  &  Co., 
and  his  son-in-law,  Mr.  Hobhouse,  are 
trustees."   And  be  appointed  his  brother, 
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Geo^  Digbyt  in  England,  and  Mr.  Hob- 
house,  ID  CalcutUt  hii  executors. 

The  testator  died  in  1826. 

Itappeared  in  evidence  before  the  Master, 
that,  at  the  time  of  the  death  of  the  testator, 
there  was  in  the  house  of  Messrs.  Cockerel], 
Trail  &  Co,  the  sum  of  735L  1S«.  8d,  cash 
belonging  to  the  testator,  respectbg  which 
Messrs.  Cockerel],  Trail  &  Co.  never  re- 
ceived any  direction  whatsoever  from  the 
tesutor,  either  written  or  verba) ;  that  the 
tesuior,  John  Dtgby,  several  years  [devious 
to  his  death  executed  a  power  of  attorney 
in  the  usual  printed  form,  bearing  date  on 
or  idwut  the  30th  day  of  November  1815, 
to  enable  Messrs.  Praed,.  Mackworth  & 
Co.  to  receive  the  dividends  from  time  to 
time,  to  become  due  on  the  bank  three  per 
cent,  consolidated  annuities,  then  standing, 
or  thereafter  to  stand,  in  his  name  in  the 
transfer  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England;  that  the 
testator  also  executed  another  power  of  at- 
torney, bearing  date  on  or  about  the  26th 
day  of  May  1817,  to  enable  Messrs.  Praed, 
Mackworth  &  Co.  tb  receive  the  dividaids 
from  lime  to  time  to  become  due  on  all 
stock  then  standing,  or  thereafter  to  stand, 
in  his  name  in  the  books  of  the  East  India 
Company  ;  that  the  testator,  John  Digby, 
at  the  time  he  left  this  country,  in  the  year 
1819,  was  possessed  of  a  sum  of  llOOl* 
three  per  cent,  consolidated  bank  annuities, 
which,  by  subsequent  investments  made  in 
bis  name  by  Messrs.  Praed,  Mackworth  & 
Co.  under  the  written  order  of  the  testator, 
Jolm  Digby,  thereinafter  stated,  was  {lug- 
meoted,  and  at  the  time  of  bis  death 
amounted  to  the  sum  of  8031^  16«.  id. 
like  bank  aimuities ;  that  John  Digby  was 
also,  at  the  time  of  his  death,  possessed  of 
the  sum  of  lOOOL  India  stock,  and  tlie  sum 
of  600/.  vested  in  exchequer  bills,  which 
were  deposited  with  Messrs.  Praed,  Mack- 
worth &  Co.  fiv  and  on  his  account ;  that 
Messrs.  Praed,  Mackworth  &  Co.  by  virtue 
of  the  two  several  powers  of  attorney  be- 
fois  referred  to,  recMved  the  dividends  and 
interest  which,  horn  time  to  time,  arose  on 
tbe  soma  of  1700/.  three  per  cent,  omsdi- 
dated  bank  annuities,  and  1000^  India 
stock,  and  oontinved  to  nonve  the  same 
down  to  the  decease  of  John  Digby,  which 
they  apfdied  in  makii^  the  several  yearly 
mveatowDta  whioh  are  thereinafter  stated,  in 


the  three  per  cent,  consolidated  bank  annui- 
ties ;  that  the  said  J.  Digby,  shortly  before 
he  quitted  this  country  for  the  East  Indies, 
left  the  following  order  or  direction,  under 
his  hand,  with  Messrs.  Praed  &  Co. 
(whidi  is  the  same  firm  as  Messrs.  Praed, 
Mackworth  &  Co.),  in  the  words  and 
figures  following, — that  is  to  say,  **  9th 
July  181 9, — Sirs,  Inveat  the  dividends  aris- 
ing from  my  East  India  stock  and  three  per 
cent.consou  annually  in  three  per  cent,  con- 
sols in  my  name,  after  the  close  of  each 
year that  Messrs.  Praed,  Mackworth 
&  Co.  made  the  following  annual  invest- 
ments in  the  three  per  cent,  consolidated 
bank  annuities  in  the  name  of  the  said 
testator,  with  the  dividends  which,  from 
time  to  time,  became  due  on  the  said  sum 
of  1700/.  like  bank  annuities,  and  1000/. 
East  India  stock ;  and  the  interest  on  the 
said  600/.  in  exchequer  bills — that  is  to  say, 
in  January  1820,  200/.;  in  January  1821, 
200/.  ;  in  January  1828,  246/.  15«.  lOi/. ; 
in  January  1884,  221/.  W.  Id,;  in  Janu- 
ary 1825,  212/.  Ss.  6d,;  and  tn  January 
1826,  251/.  15j.  9d, ;  that,  in  the  year 
1823,  HO  investment  was  made,  pursuant 
to  the  order  and  direction,  by  the  said 
Messrs.  Praed,  Mackworth,  &  Co.,  in- 
asmuch as  John  Digby  had  overdrawn  his 
account  with  them  ;  that  Messrs.  Praed, 
Mackworth  &  Co.  invested  annually  the 
interest  which,  after  John  Digby  left  this 
country  as  aforesaid,  from  time  to  time, 
accrued  on  the  said  sum  of  600/.  in  exche- 
quer bills  in  the  purchaae  of  three  per  cent, 
consolidated  bank  annuities,  although  the 
direction  contained  in  the  said  order  of  the 
said  John  Digby  did  not  extend  to  such 
annual  investment  of  the  interest  of  the 
said  exchequer  bills,  the  said  Messrs. 
Praed,  Mackworth  &  Co.  conceiving,  as 
he,  the  deponent,  verily  believed,  that  the 
said  testator  intended  Uie  interest  on  such 
exchequer  bills  to  be  annually  invested  in 
three  per  cent,  ccniscdidated  bank  annuities, 
in  the  same  manner  as  he  had  directed 
with  respect  to  the  dividends  on  the  three 
per  cent,  consolidated  bank  anauilies  and 
India  stock  standing  in  his  name ;  that  the 
aevoral  investments  amount,  together,  to 
the  sum  of  18SU.  16s.  2rf.  three  per  eeat. 
consolidated  bank  annuities,  and,  being 
added  to  the  said  principal  sum  of  170o£ 
like  anniuties,  mue  up  the  aaid  sum  o€ 
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3051/.  16f.  id.  like  annuitiest  which  was 
standing  in  the  name  of  the  said  test^mr 
at  the  time  of  his  death. 

One  of  the  partners  in  the  bank- 
ing bouse  also  stated,  by  affidavit* 
that  he  was  fully  persuaded  that  the 
testator  intended  the  interest  on  the 
■aid  exchequer  bills  to  be  annually  in- 
vested in  uie  three  per  cent,  consolidated 
bank  annuities*  in  the  same  manner  as  he 
bad  directed  with  respect  to  the  dividends 
on  the  three  per  cent,  consolidated  bank 
annuities  and  East  India  stock  standing  iu 
his  name ;  and  that  he  was  confirmed,  in 
such  his  belief  and  persuasion,  from  the 
circumstance  that,  at  the  time  the  said 
order  or  direction  was  so  written  out  by 
him,  the  deponent,  and  aigned.by  the  said 
John  Digby,  an  entry  was  made  in  the 
order  book  of  Messrs.  Praed,  Mackworth 
&  Co.  by  one  of  their  clerks,  in  the  words  and 
figures  fi>llowine :  "  HO  Jan. — John  Digby 
— Invest  the  fauance  of  his  acconnt  in  the 
cmsolidated  Uiree  per  cepts  in  his  name 
which  balance  of  account  included  the 
interest  frtna  time  to  time  received  by  the 
■aid  Messrs.  Praed,  Mackworth  &  Co.  in 
respect  of  the  exchequer  bills. 

Un  this  evidence  Ute  Master  found,  that 
such  part  of  the  property  of  the  testator  in 
the  English  funds  as  was,  at  the  time  of  the 
death  of  tlie  testator,  in  the  hands  of  Messrs. 
Praed,  Mackworth  &  Co.,  and  of  which 
they  were  appointed  to  receive  the  dividends, 
consisted  of  St876L  lit,  lOd.  bank  three 
per  cent*  consolidated  annuities,  being  the 
■mount  of  noot  like  annuities,  which 
stood  in  the  testator's  name  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of 
England  in  the  month  of  July  1819,  and 
1175/.  12s.  lOcf.  like  annuities,  purchased 
by  Messra.  Praed,  Mackworth  &  Co.  sub> 
sequently,  with  the  dividends  which  accrued 
on  the  1700/.  bank  three  per  cent,  annuities, 
and  on  the  1000/.  East  India  stock. 

The  defendant,  George  Digby,  excepted 
to  the  report,  insisting,  that  the  property  of 
the  testator,  at  tlie  time  of  his  death,  in  the 
English  foods,  ,of  whidi  Messrs.  Praod, 
M«kworth  &  Co.  were  appointed  to  rceeira 
the  dividends,  consisledof  the  sum  of  SCSI/. 
16«.  id.  three  per  eoit.  consolidated  bank 
Mmnitiea,  and  alao  of  lOOOi.  India  stock, 
and  also  of  the  sum  of  600/.  vcstod  ia  ez» 
cbeqoer  lulls. 


John  Johnson,  who  was  an  infant,  did  not 
by  his  bill  claim  any  part  of  the  three  per 
cent,  stock ;  but,  on  the  hearing  on  furmer 
directions,  he  raised  the  first  point,  con- 
tending that,  upon  the  &cts  disclosed  in 
the  report,  he  was  entitled,  as  ^residuary 
legatee,  to  so  much  of  the  three  per  cent, 
stock  as  had  been  purchased  with  the  inte- 
rest of  the  exchequer  bUls.  Thus,  there 
were  two  points  raised  in  the  argument 
first,  wheuer  Geo^  D^by  was  entitled  to 
the  whole  of  the  testator's  three  per  cent, 
stock,  including  the  sums  which  had  been 
purchased  with  the  interest  of  the  exche- 
qiwr  bills.  Secondly,  whether  the  India 
stock  and  exchequer  bills  would  pass 
under  the  descriptim  of  "  property  in  the 
English  funds." 

The  Solicitor  General  and  Mr.  Rtusellt  in 
support  of  the  exception. 

The  testator  has  bequeathed  to  George 
Digby,  *'  that  part  of  my  property  which  is 
in  the  English  funds,  of  which  Praed, 
Mackworth  &  Co.  were  appointed  to  re- 
ceive the  dividends."  The  testator  had,  at 
the  time  of  his  death,  S0911  16<.  id.  three 
per  cent,  consols,  standing  in  his  name ;  and 
Praed,  Mackworth  &  Co.  had  a  power  to 
receive  the  dividends  of  all  three  per  cent, 
stock  standii^  in  his  name.  The  whole  of 
this  stock,  therefor^  must  pass  hy  the  will 
to  George  Digby. 

.It  is  said  that  the  duty  of  the  bankers 
was,  to  have  invested  only  the  dividends  of 
the  three  per  cent,  stock  and  the  India  stock 
in  t)w  pHr<^ase  of  three  per  cents ;  and  that 
so  mu(^  of  the  stock  as  was  purchased  with 
the  interest  tt  the  exchequer  biUs,  must 
be  regarded  as  if  it  had  never  been  so  in- 
vested. The  answer  is,  that  the  principal 
must  be  presumed  to  have  known  what  his 
agents  did ;  and,  there  is  no  reason  to  sup- 
pose, that  he  disavowed  what  they  had. 
done.  There  was  an  account  cunent  be- 
tween them:  in  1822,  he  had  overdrawn  his 
account,  and  there  was  no  investment  even 
of  the  dividends  of  the  three  per  cent,  stock 
and  the  India  stock.  If  the  interest  of  the 
exchequer  lulls  had  not  been  laid  out,  it 
would  have  constituted  so  much  cash  in  the 
banken^  bands,  so  aa-to  have  left  the  divi- 
deridsof  iho4hr«e^  cents  and  India  Btoek 
a  free  fimd  to  be  uvesMd  m  pnrsoanoe  o£ 
the  written  order.    Thevefbr^  upm  the 
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words  of  the  vill,  George  Digby  is  entitled 
to  the  whole  of  the  three  per  cent,  stock ;  and* 
even  if  the  eircamstaneesof  tbeoue  begone 
into,  he  U  still  so  entitled. 

As  to  the  India  stock  end  tlie  exchequer 
failis*  tliese  must  be  conKidered  as  property 
in  the  Knglish  funds,  of  which  Praed,  Mack- 
wortb  &  Co.  were  appointed  to  receive  tlie 
dividends.  Words  in  a  wilt  must  be  con- 
srrued  according  to  common  parlance.  If 
tlie  testator  looked  into  any  of  the  daily 
or  monthly  tables  of  the  prices  of  the  funds 
or  stocks,  he  would  have  found  India  stock 
and  excliequer  bills  included  under  the 
bead  of  the  English  funds  or  English  secu- 
rities. "  TIte  &iglish  funds"  cannot  with 
propriety  beconfin^  to  three  percenL  stock. 
If  uie  testator  bad  meant  die  bequest  to  be 
■0  confioed,  he  would  have  particuUrised 
that  very  species  of  stock. 

Tlie  plan  of  the  will  is  obvious.— The  tes- 
tator considered  his  property  divided  into 
property  in  England  and  property  in  India ; 
and  out  of  the  latter,  he  provides  for  all  the 
bequests  to  the  other  objects  of  his  bounty ; 
but  the  former,  it  was  his  intentioa  to  give 
George  Dlghy. 

Mr.  Pejiyt,  and  Mr.  Cocktrellt  contri. — 
So  much  of  ilie  cliree  per  cent,  stock  as  was 
purchased  with  the  interest  of  the  exche- 
quer bills  was  boi^iK  by  the  bankers  with- 
out any  autliority  for  so  doing,  and  muat* 
therefore,  be  crasidered  u  money,  at  the 
death  of  the  testator. 

"  Property  in  the  English  funds"  must 
mean,  property  invested  in  the  funded  pub- 
lic debt  of  England,  and,  therefore,  will  not 
include  India  stock  or  exchequer  bills. 

Tke  Vice  Chancellor  reserved  his  judg- 
wamu 


Nov.  M. — On  a  subsequent  day  hts  Ho- 
nour stated,  that  lie  should  be  going  further 
than  any  previous  decision,  if  he  held  that 
India  stock  and  exchequer  bills  would  pass 
under  tlie  description  of  "  property  in  the 
Euglisfa  funds."  As  to  the  three  per  cent, 
slock,  his  opinion  was,  that  so  much  of  it  as 
bad  been  purchased  with  the  interest  of  the 
exchequer  bills  beloi^d  to  the  plaintiff, 
■tbe  i^nary  l^atee. 
VlMuvnL  Cnanc 


The  plaintiff  claimed  the  costs  of  the  ex- 
ceptions. 

ilfr.  Ruttell  (contrft)  submitted,  that  the 
question  was  here  raised  by  the  ambiguity  of 
the  defendant's  case — that  that  question  could 
not  be  brought  before  the  Court,  except  in 
the  form  of  an  exception — and  therefore, 
that  not  only  ought  not  the  defendant  to  pay 
the  costs  of  the  exception,  hut  he  was  en- 
titled to  take  back  his  deposit,  and  to  have 
the  costs  of  the  exceptions  along  with  the 
cosu  of  the  suit  out  of  the  residuary 
estate. 

Tke  Viee  C&aiuellor  was  of  that  opinnm. 


1839.    ^  WAGSTAfF  O.  BETAH. 

Impertmenee —  Construction  of  the  eleventk 
Order* 

An  answer  is  impertinent  in  mo  far  aa  U 
brings  forward  a  case  which  can  be  of  no  use 
mth  resjtecl  to  the  order  or  decree  to  be  made 
on  the  bill  to  nkieh  the  antmer  is  put  m. 

Form  of  exceptions  for  impertinence. 

If  any  part  of  the  matter  incbtded  in  one 
exception  for  hnpertinenee,  can  be  themn  to  he 
not  impertinent,  the  whole  exception  mutt 
fail,  however  impertinent  all  the  rest  ef  the 
matter  included  in  that  exception  may  be. 

To  a  bill  of  revivor  answers  were  filed, 
which  entered  into  long  statements  of  the 
proceedings  which  had  been  had  in  the 
suit,  and  of  the  instruments  on  which  the 
rights  of  the  parties  depended.  The  an- 
swers extended,  each,  to  about  two  hun- 
dred folios;  and  the  defendants  insisted 
that  the  proceedings  in  the  suit  had  been 
extremely  irregular,  and  the  ronduct  of 
the  plaintiffs  highly  oppressive.  Among 
other  things,  ^ey  insisted,  that  certain 
orders  which  had  been  made  in  the  suit 
ought  to  be  reversed,  with  costs,  to  be  paid 
to  the  plaintiffs ;  and  that  they  ought  to  be 
decreed  to  replace  certain  sums  of  stock, 
which  bad  been  sold  out  under  those  orders. 

One  of  the  answers  was  referred  for  hn- 
pertinenee. 

G 
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The  iW«(er reported  knot  impertinent; 
and  to  hii  report  exceptions  vere  taken. 

Mr.  RickartU,  in  support  of  the  except 
tions,  argued,  that  it  was  most  oppres- 
sive, in  an  answer  to  a  bill  of  revivor,  to. 
put  the  plaintiff  to  the  expense  of  office 
copies  of  matter,  which  was  not  called  for 
by  the  bill  of  revivor. 

Mr,  Kindertley,  contr^ 

The  bill  purports  to  be  a  bill  of  supple- 
ment as  well  as  of  revivor.  It  is  material 
to  the  defendant  to  bring  before  the  Court 
the  misconduct  of  the  plaintiffs.  The 
statements  in  this  answer  may  be  useful  to 
him,  if  they  attempt  to  prosecute  the  orders 
complained  of;  and  he  may  read  it  on  the 
question  of  costs. 

The  Master  of  the  Rotls.—This  is  a  mere 
bill  of  revivor.  It  is  improperly  called  a 
bill  of  supplement.  That  which  Is  her« 
called  supplemental  matter,  is  matter 
which  the  party  would  have  advantage  of 
by  an  order  of  revivor.  It  will  be  proper 
to  alter  the  record  by  amending  the  bill, 
and  making  it  in  language,  as  well  as  in 
matter,  a  mere  bill  of  revivor. 

The  defendants  have  entered  into  a  long 
statement,  extending  to  ninety  folios,  in 
order  to  shew  that  there  has  been  great 
iiregularity  and  misconduct  and  misma- 
nagement in  the  proceedings.  The  order 
made  upon  this  bill  will  be  of  course ;  and 
the  Court,  in  makii^  that  order,  cannot 
enter  into  the  consideration  of  the  topics 
thus  insisted  upon.  The  question,  there- 
fore, is,  whether  the  long  hitroductitm  of 
this  matter  into  the  answer  is  not  imperti- 
aent,  because  the  defendant  cannot  derive 
any  advantage  from  it  in  the  order  to  be 
made  upon  this  bill.  Now,  surely,  it 
would  lead  to  great  oppression,  if  a  defeu- 
dant  may  iotroduce  into  an  answer  a  great 
quantity,  of  matter,  from  which  he  can 
derive  no  advantage  with  reference  to  the 
proceedings  to  which  he  is  called  to  answer, 
and  with  reapect  to  which  he  could  have 
BO  relief. 

It  is  said,  that,  though  the  defendant 
can  have  no  benefit  in  the  order  to  be 
made  on  the  bUI  of  revivor,  yet,  when  the 
Court  comet  to  nmsider  Uie  qneatim  of 


costs,  the  answer  is  received  as  evidence, 
and  he  may  derive  benefit  in  that  respect, 
by  insisting  on  the  irregularity  and  injus- 
tice of  the  former  proceedings.  But  I  think 
the  answer  the  Court  would  give,  if  it 
were  pressed  to  consider  the  question  of 
coats  with  reference  to  the  statements  in 
this  answer — die  reply  the  Court  would 
give  would  be  this:  "  It  is  not  in  this 
mode  that  complaints  against  proceedings 
ought  to  be  brought  forward:  if  parties 
complain  of  proceedings  in  a  cause,  they 
ought  to  take  the  proper  course  to  remove 
them  ;  and  if  that  course  is  not  taken,  the 
Court  will  not  suppose  that  they  were 
irregular  or  oppressive."  I  must,  there- 
fore, come  to  the  conclusion,  that  this  an- 
swer is  impertinent  in  those  respects  in 
which  iC  brings  forward  a  case  which  can 
be  of  no  use  with  respect  to  the  order  to 
foe  made  on  the  bill. 

Nothing  must  be  permitted  to  remain 
in  the  answer,  except  that  which  would 
be  material  to  the  defence  as  to  the  order 
or  decree  to  be  made  in  the  bill,  iliis 
answer  introduces  the  former  proceedii^ 
only  for  the  purpose  of  objecting  to  them. 

Another  answer  in  a  similar  form  had 
been  filed  aOer  the  new  orders  came  into 
operation ;  and  fonr  exceptions  to  it  for 
impertinence  had  been  taken,  instead  of 
the  reference  for  impertinence  being  gene- 
ral, as  under  the  old  practice. 

The  four  exceptions  objected  to  two 
hundred  and  twelve  folios  of  the  answer  as 
being  impertinent;  and  each  exceptim  m- 
eluded  a  great  many  various  allegations : 
the  passage,  included  in  each  exceptioa, 
being  desoribed  as  extending  from  such  ud 
nch  a  word  in  auch  and  such  a  foUo,  to 
such  and  such  another  wcnrd  in  snoh  and 
auch  another  folio. 

It  was  objected  that  the  exceptions  were 
wrong  in  form,  because  they  did  not  set 
forth  the  matter  complained  of  as  imper- 
tinent. 

Tke  MatUr  of  the  RoOe  held,  that  the 
form  of  the  esceptions  was  right.  All  that 
the  order  required  was,  that  the  passage 
oimplained  of  shoidd  be  defined — a  pur- 
pose which  was  acoompUibed  tofflciaidy 
by  thii  form  of  exoeptug; 
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"Enek  <xc«ptioo  iMuded  a  gceat  mwy 
Iblios. 

Fcur  the  def«ndanta,  it  was  admitted^ 
that,  accordbg  to  the  decision  of  the  Court 
on  the  other  answer,  the  gieater  part  of 
the  matter  w«i  impertioent ;  but  it  wav 
■aid,  that,  in  the  matter  ioelwled  in  each 
one  of  the  exceptiona,  there  was  «ome 
wmM  portion  which  waa  not  impertinent, 
and  therefore  that  «Tery  evcAptim  mvu/t 
bediidbwed. 

On  thff  Qthar  band,  it  waa  ai^ncd,  that, 
tJlhoigh  aorocL  pavt  the  matter  included 
in  one  exception  might  not  be  impertinent, 
a  amall  portion  of  pextineot  matter  would 
not  protect  a  vast  mass  of  immaterial  state- 
ments. The  Court  would  distinguish  the 
impertinent  6rom  the  pertinent,  and  would 
allow  the  exception*  as  to  so  much  of  the 
•utementa  included  in  it,  as  belonged  Xo 
the  former  daas. 

The  Matter  of  the  Roth  held,  that,  if 
any  part  of  the  matter  included  in  one  ex- 
oeption  (or  impertinence^  could  be  shewn 
to  be  not  impertinent,  the  whole  exception 
must  fail,  however  impertinent  all  the  rest 
of  the  matter  included  in  that  exception 
might  be. 


1829.  > 
November,  j  «»" 

J  wtfttew,  who  comet  from  the  comtry  fo 
Londm,  in  obedience  to  a  »ubpoaRa,  to  testify 
m  a  nut  m  equUy,  i$  protected  from  arrest 
dnrmg  the  mhole  of  the  time  he  remain  ia 
Imdam  bonii  fide  /or  the  pwrptue  of  gioing 
eeidemce, 

Bui  a  nafttssr,  «&o  doet  not  remam  m 
Loedam  Jor  the  purpon  of  giaijig  evidencet 
md  whot  after  bnng  served  leilh  the  subpcena, 
has  had  it  notified  to  him  t/tat  he  is  to  attend 
to  be  exammed  or*  the  %%d  of  October,  it  not 
fntectedfrem  arrett  on  the  I  Vlh  of  October, 

A  wiimete  it  not  protected  from  arrest  in 
going  to  the  vfice  of  the  solicitor  of  the  party, 
m  t^der  Iq  prepare  himelffor  hit  exwm' 


Thia  purported  to  be  the  petition  of  the 
piaiatifli,  and  of  Jamea  JlandQlpb,  of  the 
citfoTfiMlb  Tha  pctitioa  and     affidavit  of 


Randolph  stated,  that  he,  Randolph,  was  in 
London  on  the  12th  of  September  last,  and 
that  he  was  then  and  there  served  with  a 
writ  of  subpoena,  returnable  immediately,  to 
testify  on  the  part  of  the  plaintiffs ;  that 
he  was,  at  the  time  of  such  service,  in- 
formed by  the  person  serving  the  samej 
that  the  earliest  appointment  for  his  exami- 
nation, that  could  be  obtained  from  the  ex- 
aminer, should  be  obtained  ;  that,  for  the 
purpose  of  being  esamined  as  a  witness  in 
accordaiHse  wiili  uie  writ  of  atdipoena,  he  re- 
mained and  contmued  in  London  until  the 
26th  of  Sep^mber;  that  the  examiner, 
from  the  multiplicity  of  his  engagements, 
could  not  then  appoint  a  precise  day  for  the 
examination  of  the  witnesses  in  this  suit, 
but  the  clerk  of  the  plaintiffs'  solicitor  in- 
formed him,  Randolpti,  that  such  examina- 
tion could  not  take  place  until  afler  the  6th 
October ;  that,  having  been  so  informed,  he 
left  London  for  Cambridgeshire,  and  re- 
turned from  thence  to  London,  where  lie 
arrived  for  the  express  purpose  of  obeying 
the  subpoena,  on  the  5th  of  October  ;  that, 
shortly  after  his  return,  he  was  informed  by 
a  clerk  of  the  plaintifiii'  solicitor,  that  the 
eitaminer  had  appointed  the  15th  of  Octobet 
for  bis  examination^  but  that,  that  day  not 
being  convenient  to  the  datntifi&'  solicitori, 
the  22d  of  October  had  been  substituted, 
^nd  the  clerk  did  thereupon  serve  him  with 
a  notice  of  such  last- mentioned  appointment 
under  the  hand  of  the  examiner  ;  that,  on 
Monday  tlie  1 9Lh  of  October,  be,  Randolph, 
being  then  in  liondon  for  the  express  pur- 
pose of  giving  evidence  in  obedience  to  the 
writ  of  subpoena  and  notice,  and  while  he 
was  passing  from  his  lodgings  through  Chan- 
cery Lane  in  bis  way  to  the  office  of  thtt 
plaintiffs'  solicitor  for  the  purposeof  looking 
at  the  draf\  of  the  interrogatories  exhibited 
for  his  examination,  in  order  to  prepare 
himself  to  speak  with  certainty  to  the  facta 
required  to  be  elicited,  he  was  arrested  by  an 
officer  of  the  sheriff  of  Middlesex,  under  a 
warrant  granted  upon  a  writ  of  caputs  ad 
salisfaciendum  issued  out  of  his  Majesty's 
Court  of  King's  Bench  at  the  suit  of  one 
John  Thomas  Crook,  under  which  he  had 
since  been  detained,  and  still  remained  in 
custody. 

The  prayer  was,  that  Randolph  might  be 
discharged  out  of  custody. 
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CASES  IN  CHANCERY  t 


The  solicitor  of  Crook  swore,  in  opposi- 
tion to  the  petition,  that  Randolph  had 
absented  hhnself  from  Bath  jo  1S87,  in 
order  to  evade  the  demands  of  his  credi- 
tors ;  that,  from  that  time,  Crook  had  been 
unable  to  enforce  his  judgment  against 
him ;  that  Randolph  vras  in  London  in 
1827  ;  that  the  solicitor  of  Crook  had  re- 
peatedly seen  Randolph  in  LonBon  since  the 
beginning  of  the  year  1 8?9  ;  that  he,  the 
deponent,  believed  that  Randolph  had  been 
the  whole,  or  nearly  the  whole,  of  the  time, 
since  the  month  of  May  1827,  in  or  about 
London,  for  the  purpose  of  avoiding  his 
creditors ;  and  that,  in  the  petition,  he 
was  falsely  described  as  of  Bath,  he 
having  altt^ther  quitted  Bath  in  or  prior 
to  the  month  of  May  1827;  that  the 
deponent  believed  that  the  allegations  in 
the  affidavit  of  Randolph,  shewing  that  he 
came  to  London  expressly  for  the  purpose 
of  obeying  the  subpoena,  and  that  lie  re- 
mained in  London  for  tite  express  purpose 
of  giving  evidence,  and  that,  when  lie  was 
arrested,  he  was  passing  through  Chancery 
Lane  in  his  way  from  his  lodgings  to  the 
office  of  the  plaintiffs'  solicitor,  for  the  pur- 
pose of  looking  at  the  draft  of  the  interrogi^ 
tories  exhibited  for  his  examination,  were 
delusive  and  untrue ;  because,  the  deponent, 
judging  as  well  from  what  he  had  heard,  as 
from  having  from  time  to  time  during  the 
present  year  accidentally  met  Randolph  in 
or  near  London,  believed  that  Randolph 
vras,  and  had  been  for  some  con«derable 
time  past,  resident  in  or  near  London. 

The  question  was,  whether,  under  these 
circumstances,  Randolph  was  entitled  to  be 
discharged,  on  the  ground  that  he  was  to 
be  protected  at  the  time  of  his  arrest  as  a 
witness  who  was  obeying  the  subpoena. 

The  Solicilor  General  a^ued  in  support 
of  the  petition: 
3fr.  Pepyit  condra. 

The  Lord  Chancellor,— On  the  12th  of 
September,  Randolph  was  served  with  the 
subpoena  in  London;  and  1  must  assume 
that  his  residence  was  then  in  London. 
Being  afterwards  informed  that  his  exami- 
nation would  not  take  place  for  some  time, 
he  went  into  Cambridgeshire,  and  returned 
to  London  on  the  5th  of  October.  I  must 
coMider  that  be  waa  then  in  London  in  the 


same  capacity,  and  fiir  the  same  purposes, 
as  when  he  was  first  served  with  the  writ. 
After  his  return,  he  is  told  that  his  exami- 
nation will  take  place  on  the  22d.  Under 
these  circumstances,  he  conid  not  be  pro- 
tected on  the  1 9th  by  the  subpoena  and  the 
notice  to  attend  to  be  examined  on  the 
22d :  though,  had  he  come  from  the  country 
for  the  purpose  of  being  examined,  he  would 
have  been  protected  during  tlie  whole  of 
the  time  that  he  remained  here  bond  Jide 
for  the  purpose  of  beii^  examined. 

He  next  saya,  that  he  it  to  be  protected, 
because,  at  the  time  of  his  arrest,  he  waa 
actually  on  his  way  to  the  attomey'a  office, 
in  order  to  prepare  himself  for  his  exami- 
nation by  lookii^  into  the  dnft  of  the  in- 
terrogatories. It  has  never  been  dedded 
that  that  u  a  protection.  If  it  were  so,  a 
witness  would  also  be  protected  in  goir^  to 
the  office  of  the  solicitor  of  the  party,  in 
order  to  prepare  himself  for  examination  on 
a  trial  at  law.  I  should  go  beyond  any 
decided  ease,  if  I  were  to  bold  that  Ran- 
dolph was  protected  at  the  tine  «F  hia 
arrest. 

The  petition  was  dismissed,  with  costs. 


1829  ) 
December.) 

^  HOTRon,  having  a  power  under  her  vutf' 
riage  settlement  to  appoint  certain  leaaeMold 
estates  and  monies  in  the  /unds^  in  which  she 
had  a  life  interest,  made  a  wUl,  hy  which  she 
bequeathed  the  whole  of  her  property,  real 
and  personal,  to  A.  B, :  and  she  had  no 
other  property,  except  some  arrears  of  tke 
rents  of  the  leaseholds  and  of  the  dioidendg 
of  the  stock:— Heldt  that  the  mllwat  not  on 
exeaUion  of  the  power* 

By  an  indenture  of  settlement,  bearing 
date  the  29th  day  of  August  1825,  made 
between  Mary  Jersey  Lovell,  then  Mary 
Sadler,  spinster,  of  the  first  part ;  Nicholas 
Jersey  Lovell,  of  the  second  part ;  and  cer- 
tain trustees,  of  the  third  part ;  being  the 
settlement  in  contemplation  of  the  marriage 
then  intended  to  be,  and  which  afterwards 
was  had  and  solemnised  between  the  phun- 
tiff  and  Mary  Sadler;  she,  Mary  Sadler, 
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did  bargaiD,  wilt  and  assign  unto  the  trus- 
tees, their  executors,  administrators,  and 
assigns,  certain  leaseholds,  to  hold  the  same 
npoQ  the  trusts,  and  subject  to  powers, 
provisoes,   agreements,  and  declarations 
therein  expressed  :  and  it  was  thereby  de- 
dared,  that  the  trustees  or  trustee  for  the 
time  being,  under  the  indenture  of  settlement, 
should  sttuid  and  be  possessed  of  the  said 
fesaehcrfds,  and  also  of  a  sum  of  2000/.,  three 
per  cent,  consolidated  hank  annuities,  wbidi 
had  hy  Mary  Sadler  been  transferred  into, 
wad  was  then  stwuding  in  their  joint  BameSi 
upon  trust,  after  the  marriage,  to  pay  the 
rents,  dividends,  interest,  and  income  of  the 
leasehold  premises  and  trust-funds,  to  such 
person  or  persons  only  as  Mary  Sadler 
ahould,  from  time  to  time,  as  and  when  the 
same  rents,  dividends,  interests,  and  income 
should  become  due  and  payable,  but  not  by 
way  of  anticipation,  by  any  writing  or  writ- 
ii^  s^ned  by  her,  direct  or  appoint ;  and  in 
defhult  of,  and  until  such  direction  and  ap- 
poiiitment,  into  the  proper  hands  of  her,  Mary 
Sadler,  for  her  sole  and  separate  use ;  and 
from  and  after  the  decease  of  the  said  Mary 
Sndler,  upon  trust,  during  tlie  life  of  the  said 
Niebofan  Jeraey  liovell,  to  pay  and  ap^y  the 
same  rents,  dividends,  interest,  and  income, 
to  him,  and  for  the  benefit  of  himself  and 
the  children  of  Mary  Sadler  as  therein 
mentioned ;  and  from  and  after  the  decease 
of  the  survivor  of  Nicholas  Jersey  Lovell 
and  Mary  Sadler,  upon  trust  for  the  chil- 
dren or  other  issue  of  Mary  Sadler  as  therein 
mentioned  :  and  it  was  declared,  that  if  no 
children  or  other  issue  of  the  marriage,  or 
any  future  marriage,  of  Mary  SadIer,8hould, 
nnder  the  trusts  therein  contained,  become 
entitled  to  the  said  leasehold  premises  and 
tmst-fuods,  then,  after  the  decease  of  the 
snrrivor  of  them,  Nicholas  Jersey  Lovell, 
and  Mary  Sadler,  and  such  feilure  of  their 
issue,  the  leasehold  premises  and  trust-funds, 
diould,  if  Mary  Sadler  survived  Nicholas 
Jersey  Lovell,  and  any  future  husband,  be 
held  in  trust  for  the  executors,  administra- 
tors, and  assigns  of  Mary  Sadler,  as  part  of 
her  personal  estate ;  but,  if  Mary  Sadler 
should  depart  this  life,  in  the  lifetime  of  Ni- 
cholas Jersey  Lovell,  or  of  any  such  future 
husband,  then  upon  and  for  such  trusts, 
intettta,  and  purposes,  and  with,  under,  and 
ndjeet  to  such  powors,  provisoes,  and  de- 
dmionBM  shei  Mary  Sadler,  notwithttand- 


ing  her  intended  or  any  other  future  cover- 
ture, as  if  she  were  sole  and  unmarried,  by 
her  last  will  and  testament  in  writing,  or 
any  writing  in  the  nature  of  a  will,  or  any- 
codicil  thereto  to  be  by  her  sisned  and 
published  in  the  presence  of,  aod  attested 
by  two  or  more  credible  witnesses,  should 
from  time  to  time  direct  and  appoint ;  and 
in  default  of,  and  until  such  direction  or 
appointment,  and  so  far  as  any  such  direc- 
tion or  appointment,  if  incomplete,  should 
not  exteiM,  in  trust  for  the  person  or  per- 
sona who,  under  the  statutes  made  for  the 
distribution  of  the  estates  of  intestates, 
would  then  be  entitled  to  the  personal 
estate  of  Mary  Sadler,  in  case  Mary  Sadler 
having  survived  Nicholas  Jersey  Lovell,  and 
any  future  husband,  and  died  possessed  of 
the  same,  intestate. 

Mary  Jersey  Lovell  made  and  published 
a  will,  bearing  date  the  ISth  day  of  June 
1826,  which  was  signed  and  published 
by  her,  in  the  presence  of,  and  attested 
by  three  witnesses ;  that  will  was  in  the 
words  following: — "This  is  the  last  will 
and  testament  of  me,  Mary  Jersey  Lovell, 
wife  of  Nicholas  Jersey  Lovell,  surgeon, 
of  the  parisli  of  St.  George,  Somerset- 
shire. I  give  and  bequeath  to  my  dearest 
husband,  Nicholas  Jersey  Lovell,  the  whole 
of  my  property,  both  real  and  personal, 
whatsoever,  I  may  possess  at  the  time 
of  my  decease;  the  whole  to  be  given 
up  immediately  to  my  husband,  his  heirs, 
administrators  and  assigns,  to  and  for  his 
and  their  own  use  absolutely ;  and  I  ap- 
point my  dearest  husband  as  his  own  exe- 
cutor of  this  my  last  will;  and,  revoking  all 
others,  I  declare  this  to  be  my  last  will  and 
testament." 

Mary  Jersey  Xjovell  died  shortly  after- 
wards, and  left  no  issue  her  surviving. 

The  Master  finind,  that  the  only  property, 
affected,  or  liable  to  be  aff'ected  by  the  said 
will  and  testamentary  appointment,  consisted 
of  the  leasehold  estates  and  funds  mentioned 
and  comprised  in  the  settlement,  and  of  a 
sum  of  112f.  18x.  9d.,  which,  at  the  time  of 
thedeceaseof  Mary  Jersey  Lovetl,  wasin  the 
hands  of,  or  due  and  owiiw  to,  the  trustees, 
on  account  of  the  renttana  dividends  of  the 
settled  property. 

The  question  was,  whether  the  will  was 
an  execution  of  the  power  reserved  to  Mrs. 
Lovell  by  her  marriage  settlement. 
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CASES  IN  CHANCERY : 


The  Soliater  General,  Mr,  Ron,  Mr. 
Knightt  and  Mr.  WUbraham  a|^eued  Soft 
the  difierent  parties. 

The  following  cases  were  cited 

Standen  v.  Standen,  2  Ves.  jun.  589. 
Slandenv.  Macnab,  (affirming  Standrnv, 

Standen)  6  Bro.  P.C.  by  Toml.  193. 
Bradly  v.  Wcttcott,  13  Ves.  445. 
Jones  V.  Curry,  1  Swanaton,  66. 
JVebb  T.  Honnor,  1  Jac.  &  W.  S4i. 
Jones  V.  Tucker^  t  Mer.  533. 
Forhe*  t.  BaU,  %  Mer.  437. 

The  Vice  ChanceHor, — ^It  liv  been  a^Hcd, 
thatbj  "rod property" iatbiswilKwasmeant 
property  which  savoured  of  realty;  in  other 
words,  that  ical  property,  as  opposed  to 
personal  property,  means  chattels  real, 
That  would  be  doing  Tioleaoe  to  the  words, 
and  would  be  gokig  much  farther  than  any 
precedent  has  hitherto  gone. 

It  appears  to  me,  tliat  I  cannot  coDSidey 
this  writing,  which  is  said  to  be  an  execu- 
tion of  the  power,  as  anything  else  than  a 
will  by  which  the  testatrix  meant  to  dispose 
of  all  ber  property,  She  gives  by  it  "the 
whole  of  her  property,  real  and  persoaal." 
If  a  persfHi  meant  to  dispose  of  propetQF 
generally,  they  could  not  use  more  coonprer- 
hensive  wor&.  In  /ones  t.  Curry  the 
Master  of  the  Rolls  says,  "  This  will  con- 
tains no  words  which  will  be  without  operM 
tion,  unless  referred  to  the  power.  On  the 
contrary,  the  testatrix  uses  terms  of  gene- 
rality— 'all  my  estate  and  efiects,  of  what- 
ever denomination.'  That  clause  would 
embrace  all  her  real  and  personal  property, 
but  would  it  go  beyond  that  ?  Can  it  ex- 
tend to  what  is  not  the  property  of  the  tes- 
tatrix 7  The  words  are  not  a  specific  deserip- 
tion  of  any  estate,  or  of  any  species  of  in- 
terest ;  but  adapted  to  comprehend  every 
thing  which  waa,  and  to  exclude  every  thiiw 
which  was  not,  a  part  of  her  property. 
There  are  observations  to  a  similar  effect  in 
the  judgment  in  WelA  t.  Honnor.  In  the 
will  before  me  there  is  nothing  that  refers 
specifically  to  the  leaseholds  and  the  other 
property  which  was  the  subject  of  the  set- 
tlement. 1  must  therefore  declare  that  the 
will  is  not  an  execution  of  the  power. 


18S9.       >     BINOHAV  9.  WOODOATB. 
NOT.IO  17.5    HUDDLEBTOME  V.  COKBXTT. 

Where  cotmeyance  by  bargain  and  $ale,  ae 
well  a*  mrrender  and  admittance^  it  neces- 
sary io  jMUs  the  interest  in  customary  tene' 
mentSf  the  freehold  is  in  the  tenmt  and  net 
in  the  lord. 

Where  the  lord,  being  tenant  for  life  of  the 
nanorf  takes  a  conveyanee  of  snch  customarjf 
tenetaents  to  himseif  in  fee,  the  atslomarjf 
tekttes  are  aUy  snsfended,  and  not 
gmshed :  and  en  ku  ddatk,  the  enstomarp 
tenementst  so  acquired  hjf  him,  descend  to  ki$ 
heir^anddonel0otathereinainder'mantwho 
is  eniilkd  to  the  manor. 

By  indentures  of  lease  and  release,  dated 
in  July  1778,  Sir  John  Pennington  (after- 
wards created  John  Lord  Muncaater)  wet 
tenant  for  life  of  the  manor  of  Muncaater, 
remainder  to  his  first  and  otiier  sons  in  tail 
male ;  remainder,  in  the  events  which  hap- 
pened, to  his  lirother  Lowther  for  life ;  re- 
mainder to  Lowther's  first  sod  other  sons 
in  tail  male.  John  LordMunoaater,  in  1787, 
1797,  and  1807,  made  three  purchases,  o€ 
customary  tenements,  holden  of  the  manw, 
which  were  conveyed  to  him  and  his  beia^ 
by  deeds,  by  which  the  vendors  "granted* 
bai^fned,  aold,  and  surrendered"  the  |»e* 
mises  to  him  and  his  heirs:  they  also,  at 
courts  held  for  the  manor,  surreodered  the 
premises  into  the  hands  of  JjordMtmoaster, 
to  the  use  of  him,  his  heirs  and  assigns. 

John  Lord  Muncaater  died  in  the  month 
of  October  181S,  leaving  Margaret  Lady 
Lindsay,  now  Countess  of  Balcarras,  his 
only  child,  and  having  first  made  his  will, 
bearingdatetlie  1 1th  of  April  181S,  whereby 
he  devised  to  Joseph  Corbett,  Benjamin 
Stow,  and  Robert  Woodgate,aod  their  heirs, 
all  bis  manors,  lordships,  royalties,  advow* 
sons,  messuages,  iarms,  lands,  tenementf*  • 
hereditaments^  and  real  estate  whatsoever, 
upon  trust  for  sale,  and  he  directed  the 
produce  to  form  part  of  his  permoal  estate, 
and  be  api^ied  as  therein  mentioned. 

Lady  Lindsay  was  admitted  to  ^e  three 
customary  tenements,  as  heiress  of  her 
fisther. 

On  the  death  of  John  Lord  Muncaater,  ha 
was  succeeded  in  his  title,  and  the  maoot  of 
Muncaater  and  other  cstateacompriaed  in  tha 
before-mentioned  settlement,  by  bis  bralb*r 
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Lowtber,  who  tberenpro  beanie  LorclMun- 
cwter.  and  tenant  for  life  of  the  eautea. 
Lcwther  Lord  Muncaatsr  died  in  the  month 
of  July  1818,  and  was  succeeded  in  the 
title,  and  the  manor  and  eatates  oomprised 
in  the  seftlement,  by  his  only  son,  Loir> 
ther  Aagostua,  .the  first  tenant  in  uil 
nnder  die  aettlemeot,  who  attained  the  age 
of  twenty-one  years  in  the  month  of  De- 
cember 1823,  and  shortly  afterwards  Buf- 
fered a  recorery  of  the  maaor  ofMuDeaster 
wad  other  estates  mentioned  in  the  letUc- 
nent,  and  theral^  acquired  the  &e  aimj^ 
diercof. 

After  the  death  of  John  Lord  Man* 
caster,  the  present  suits  were  instituted,— 
<Hie  by  his  specialty  creditors,  for  the  pur- 
|iose  of  ba'Ting  the  trusts  of  his  will  carried 
mto  execution,  under  the  direction  of  the 
Court,  and  the  other  by  the  representatives 
1^  a  mortgagee,  for  payment  of  a  sum  of 
money,  lent  by  him  on  mortgage  of  part 
the  estatea  of  John  Lord  Muneaater. 

By  an  order  made  in  one  of  these  causes, 
bemriagdate  die  ISth  of  June  1820,  it  was 
mder^,  that  the  freehold  and  copyhold 
cetatea  of  John  Lord  Muncaster  should  he 
a^d,  with  the  approbation  of  die  Master, 
and  that  the  money  to  arise  by  the  sale 
should  be  paid  into  court  as  therein  men- 
tioned. 

In  pursuance  of  the  above  order,  the 
estates  were  put  up  to  sale  by  public  auc- 
tion, and  the  present  Lord  Muncaster  at- 
tended by  his  agent,  and  became  the  pur- 
chaser of  Lot  3,  at  the  price  of  600/. ; — 
ofLot  4, at 400/.';  andof Lotd,  at  S90L  He 
was  afterwards  eonOrmed  as  the  purchaser. 
Thn  was  done  before  the  title  to  the  lots 
was  tnve8i%ated  on  behalf  of  Lord  Mun- 
oBster:  hut,  on  peritsing  the  abstract  deliver* 
ed  by  the  vendors,  it  appeared  that  the 
customary  part  of  Lot  S,  and  the  wht^e  of 
Lots  4  and  5,  consisted  of  the  proAises 
which  had  been  purchased  by  John  Lord 
Muncaster  as  above  mentioned,  of  the  cus- 
tomary tenants  of  the  manor,  and  that  these 
customary  estates  had  been  conveyed  and 
aarreod«-ed  as  customary  estates  to  3o}m 
Lord  Muncaster  and  his  heirs,  at  the  time 
when  be  was  tenant  for  life  of  the  manor  of 
iriudi  diey  were  faolden. 

^Rie  common  order  of  reference  as  to  dtle 
was  dien  made ;  and,  on  the  inres^ation 
befon  die  Master,  die  {wrduuer  inuBtcd, 


ihat  the  conveyance  to  John  Lord  Mun- 
caster in  fee  had  extinguished  the  cus- 
tomary estate,  so  that  the  three  custtHnary 
tenements  became  part  of  the  demesnes  of 
4he  manor ;  and  did  not  pass  by  the  will 
of  the  testator,  but,  upon  his  death,  they, 
as  parcel  of  the  manor,  became  vested 
in  Lowther  Lord  Muncaster,  as  tenant 
for  life  of  the  manor,  and,  on  his  death, 
in  the  present  Lord  Muncaster,  as  tenant 
in  taH  of  the  maitor. 

The  following  eerdficate  of  the  steward 
of  the  manor  of  Muncaster  was  Uud  be- 
fore the  Master : — 

*'  The  custom  of  the  manor  of  Muncas- 
ter, in  all  cases,  requires  a  customary  tenant, 
disposing  of  his  customary  estate,  to  exe- 
cute a  conveyance  to  the  purchaser,  in 
addition  to  the  surrender  and  admission. 

**  On  the  lord  of  the  manor  of  Muncas- 
ter becoming  possessed  of  any  customary 
estate  widiin  the  manor,  the  same  would 
become  free,  and,  if  r^anted  to  any  one, 
would  reij^uire  a  deed  of  conveyance,  hut 
no  admission — this,  if  the  lord  had  the  per- 
petual right  of  the  manor. 

*'  I  cannot  find  a  single  instance  where 
the  lord  of  the  manor  of  Muncaster  holding 
in  perpetuity,  has  ever  regranted  a  custo- 
mary estate  within  the  manor  that  they 
become  possessed  of :  every  pur.chase  that 
has  been  made,  is  still  held  in  the  family. 

**  The  above  is  the  custom  of  the  manor 
of  Mnncaster." 

The  Master  reported,  that  a  good  tide 
was  shewn ;  and  the  purchaser  took  excep- 
tions to  the  report. 

Mr,  Pem»  and  Hfr.  Stuart  appeared  in 
simport  of  the  exceptions. 

St.  Paul  T.  Lard  Dudley  and  Wardi}  )  has 
estahlished,that  if  a  lord,  tenant  for  life  of  a 
manor,  has  copyholds  holden  of  the  manor 
conveyed  to  him  in  fee,  the  copyholds 
«re  merged  and  extinguished ;  and  Doe  v. 
DanversiZ)  shews  that  tfae  same  doctrine 
regulates  other  customary  tenements,  as 
well  as  copyholds.  In  R«ay  v.  Huntmg- 
ton{S)t  Lord  Ellenborough,  speaking  of 
•uch  customary  estates,  says,  "  although 

(1)  U  Ves«y,l«r. 
(t)  7  Eut,  t99. 
(S)  4  East,  t71. 
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cheie  appear  to  have  many  qualities  which 
do  not  properly  and  ordinarily  belong  to 
villenage  tenure,  eidier  pure  or  privileged 
(and  out  of  one  o!r  other  of  these  species  of 
villenage  all  copyhold  is  derived),  and  also 
hare  some  which  aaTOur  more  of  military 
tenuie  eMOtage  mcertom,  which,  accord- 
ing to  Litdetim,  sec.  99,  is  kmgkt'tMenwe; 
and  although  they  seen  to  want  some  of 
the  characteristic  qualities  and  circum- 
stances which  are-  considered  as  distin- 
guishing this  species  of  tenure,  vis.  the 
being  holden  at  the  will  of  the  lord,  and 
also  the  usual  evidence  of  title  by  copy  of 
court  roll,  and  are  alienable  also,  contrary 
to  the  usual  mode  by  which  copyholds 
are  aliened,  viz.  by  deed  and  admittance 
thereon  (if  indeed  they  could  be  immemo- 
rially  aliened  at  all  by  the  particular  spe- 
cies of  deed  stated  in  the  case,  viz.  a  bar- 
gain and  sale,  which,  at  common  law,  could 
only  have  transferred  the  use);  I  say,  not- 
vithttanding  all  these  anomalous  drcnm- 
stances,  it  seems  to  be  novf  so  &r  settled 
in  courts  of  law,  dial  these  euitomarjf 
tenant-right  estate*  are  not  freehaidt  M 
that  thet/t  in  effect,  fall  wUhm  the  same 
consideration  as  copyholds ;  that  the  qua- 
lity of  their  tenure,  in  this  respect,  cannot 
properly  any  longer  be  drawn  into  ques- 
tion." In  the  present  case,  therefore,  the 
customary  estates  were  extinguished,  and 
the  vendors  had  no  title. 

Mr.  Knight,  Mr.  Preston,  and  Mr.  Simp- 
kmson,  were  in  support  of  the  report 

They  contended,  that  extinguishment 
takes  place,  as  to  freeholds,  only  when  one 
hath  as  high  and  perdurable  an  estate  in  the 
land  as  in  the  seignory  (4)— KCfiofw  559, 
560,  561,  and  562,  of  Littleton;  that  the 
suspension  or  extinguishment  is  only  to  the 
extent  to  which  the  estate  in  the  land  and 
the  estate  in  the  seignory  are  equal ;  and 
that,  in  the  present  case,  the  customary 
estates  were  only  suspended,  and  not  ex- 
tinguished, during  the  life  of  John  Ijord 
Muncaster,  and  revived  when,  on  his  death, 
the  manor  went  over  to  the  remainder- 
man. 

That  the  doctrine  relative  to  copyholds 
was  not  applicable  to  Uie  present  question, 
was,  they  said,  quite  clear ;  because  here 

.(4)  Co.LUt.919.«. 


the  freehold  of  the  tenements  was  in  the 
tenants  and  not  in  the  lord.  They  could 
not  have  been  devised  except  by  a  will 
executed  and  attested  according  to  the 
Statute  of  Frauds:  Hussep  t.  Grills (5), 
Willan  V.  Lancaster  (6).  'fhey  Were  con- 
veyed by  a  mode  of  conveyance  applicable 
only  to  freehold  interests. 

The  MaOer  qf  the  Rolls.— In  this  case 
the  lord  of  the  manor,  who  was  tenant  for 
life  only,  with  remainder  over,  purchases 
three  customary  tenements,  which  were 
held  of  the  manor;  and  those  three  tenements 
are  passed  to  him  by  a  conveyance  of  bar- 
gain and  sale  and  by  surrender,  it  being 
the  custom  of  the  manor  that  such  cus- 
tomary tenements  should  pass  by  bargain 
and  s^e,  and  surrender  and  admittance — 
admittance  not  being  necessary  where  the 
lord  is  a  party.  These  three  tenements  had 
been  sold  before  the  Master  under  a  decree 
of  this  court,  as  being  part  of  the  estate  of 
the  lord,  tenant  for  life,  who  purchased 
them ;  and,  on  a  reference  to  the  Master  as 
to  the  title  to  those  tenements,  he  has  re- 
ported that  a  good  title  can  be  made :  and 
an  exception  is  taken  to  the  report,  on 
which  exception  judgment  is  now  to  be 
given. 

As  it  is  admitted  that  a  bargain  and  sale 
is  absolutely  necessary,  in  order  to  pass 
the  interest  in  these  customary  tenements, 
it  necessarily  follows,  in  my  apprehension, 
that  they  are  freehold;  otherwise,  it  is  im- 
possible a  bargain  and  sale  could  be  necea- 
sary  in  order  to  pass  the  interest  in  the  pro- 
perty. Considering  these  tenements  to  be 
fre^old  in  point  of  interest,  it  follows  that 
die  cases  of  St.  Paul  v.  Lord  Dudley,  and 
Doe  V.  Danoers,  have  no  application.  In 
both  those  cases  there  was  no  freehold  in- 
terest in  the  tenements  purchased. 

Assuming,  therefore,  as  clear,  that  these 
tenements  were  freehold,  the  simple  ques- 
tion is,  what  is  the  efiect  of  the  union  of 
the  customary  tenements  in  fee  with  the 
interest  of  the  lord,  who  is  tenant  for  life 
only.  If  the  lord  bad  been  tenant  in  fee 
of  the  manor,  then  the  purchase  of  these 
Gustomu^  tenants  in  fee  would  undoubt- 
ed! y  have  extingttished  the  customary  tene- 

(5)  Amblra,  S99. 

(6)  SBosh  110. 
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mtiits,  and  made  tbeni  parcel  of  die  manor, 
M>  as  to  pass  with  the  manor:  but  extin- 
guiihment  takes  place  only  when  both 
estates  hare  the  same  duration ;  and,  inas- 
much as  the  lord,  when  be  purchased  the 
customary  tenements,  was  tenant  for  life 
only,  it  was  no  extinguishment,  but  it  was 
•  suspension  of  the  seignory  during  the 
life  of  the  lord ;  and,  on  the  death  of  the 
lord,  it  appears  to  me  quite  clear  these 
customary  tenements  would  descend  to  the 
heir  of  the  lord.  Undoubtedly,  the  hetr  of 
die  lord,  accordii^  to  the  custom  of  the 
mancR',  would  require  admittance  to  perfect 
the  tide.  Admittance  in  this  case  has 
been  had;  I  am  of  opinion,  therefore, 
that  the  Master  was  pen^dy  right  in  the 
conclusion  he  has  adopted,  and  I  must 
oremile  the  exception. 

(The  doctrine  of  suspension  and  extin- 
guishment is  very  fully  stated  by  Littleton 
in  sec.  fi«9,  £60,  £61.) 


1829.     ^      BUIDLBT  — 

^  bond  is  validf  though  not  duly  stamped 
tOl  after  tie  death  of  the  obligor. 

In  this  case,  the  testator  had  executed  a 
bond,which,  however,  was  not  duly  stamped. 
The  blunder  was  not  discovered  till  after 
his  death  ;  and  the  obligee  then  had  the 
proper  stamp  affixed. 

In  a  suit  for  the  administration  of  the 
assets,  the  qaesdon  was  raised,  whether  the 
obl^ee  could  rank  as  a  specialty  creditor 
i^ainst  the  assets,  inasmuch  as,  at  the  tes- 
tator's death,  the  bond  was  invalid. 

Mr.  Knight,  against  the  obligee. 

Mr,  Tmnetf  and  Mr.  Bickersteth,  contrii. 

The  Master  of  the  Rolls  held,  that  the 
bond  was  rendered  valid  ah  initio,  by  the 
affixiiw  of  the  proper  stamp  to  it,  though 
after  ue  death  of  the  oUigor,  and  pending 
the  aait. 


Vol.  VIII.  Cr^nc. 


1S29.     ^      BAILY  8.  TAYLOR. 

Copyright — Piracy — Injuuclion. 

In  a  case  of  alleged  piracy  of  part  of  a 
work,  the  Court,  if  k  refuses  the  injunction, 
wilt  not  interfere  to  give  any  other  relief. 

In  1 824  the  plaintiff  filed  his  bill,  praying 
that  an  account  might  be  taken  of  all  the 
sums  of  money  aiid  profits,  which  had  been 
received  or  derived  bv  the  defendant  from 
the  sale  of  the  second  and  third  editions, 
and  other  copies,  of  a  certain  work,  en- 
titled "Tables  for  the  purchasing  of  Estates, 
freehold,  copyhold,  or  leasehold.  Annuities, 
&c. ;  and  for  renewing  Leases  held  under 
cathedral  churclies,  colleges,  or  other  cor- 
porate bodies,  for  terms  of  years  certain, 
and  for  lives,  &c."  or  of  such  part  thereof 
as  had  been  taken  and  pirated  from  the 
plaintiff's  works,  and  that  he  mi^t  pay 
the  amount  thereof  to  the  plaintiff,  and 
that  he  and  all  persons  claiming  under  him 
might  be  restrained  from  selling,  publish- 
ing, or  disposing  of  any  other  copies  of 
the  second  and  third  editions  of  the  said 
work,  and  of  any  subsequent  edition  and 
copies  (except  as  aforesaid),  and  from  in 
any  manner  selling,  publishing,  or  dispos- 
ing of  such  parts  of  the  plaintiff's  work  as 
had  been  bo  pirated  or  published  by  him 
or  any  other  parts  thereof.  The  matter 
alleged  to  have  been  pirated,  consisted  of 
about  a  dozen  tables,  relative  to  the  value 
of  leases  and  annuities,  which  had  been 
borrowed  from  large  works  published  by 
thejplaintiff  in  1810  and  previously. 

The  first,  edition  of  the  defnidant'a 
work  appeared  in  ISIl*  and  the  plaintifl^ 
having  then  complained  of  the  piracy,  con- 
sented to  the  sale  of  the  edition,  on  condi- 
tion that  there  was  inserted,  in  the  preface 
to  the  remaining  copies,  an  acknowledg- 
ment that  some  of  the  tables  had  been 
copied  from  the  plaintiff's  works.  Ac- 
cordingly, the  following  addition  was  made 
to  the  preface :  *'  It  may  be  proper  here  to 
say,  that  some  of  these  tables  originally 
appeared  in  the  works  of  Mr.  F.  Baily  on 
Leases  and  on  Annuities,  from  which  th^ 
hare  been  selected.'*  The  defendant  pub- 
lished a  second  edition  in  1820,  and  a 
third  edidon  in  1823,  and  two  other  edi- 
tions ittbteqaeBdy.  In  December  1824, 
H 
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tlie  plaintiff  moved  for  an  injunction  to  re- 
strain the  sale  of  the  defendant's  work. 
That  application  was  refused  upon  grounds 
which  are  stated  in  a  former  volume  of 
this  work.  (I) 

The  cause  now  came  on  to  a  hearing. 

ilfr.  Bkkeriteth  and  Mr,  Wettt  for  the 
plaintiff: 
Afr*  Wakefield,  contrft. 

There  were  two  questions — first,  whether  . 
the  plaintiff  was  entitled  to  an  injunction; 
and  secondly,  whether,  if  he  was  not  en- 
titled to  an  injunction,  be  could  have  a 
decree  for  an  account. 

The  following  cases  were  cited : — 
Barfietd  v.  Nicholson,  %  Sim.  8c  Stu. 
WhUtingham  v.  fKoo/er,  2  Swanit.  428.  * 
Mawman  v.  Tegg,  %  Russ.  SSjI. 

The  Matter  of  the  AoUf.— This  Court 
has  no  jurisdiction  with  respect  to  an 
alleged  piracy,  unless  the  plaintiff  can  make 
-out  that  he  is  entitled  to  have  the  assist- 
ance of  this  Court  by  injunction;  and  in 
that  case  he  will  also  be  entitled  to  an  ac- 
count, in  order  that  his  remedy  may  be 
-complete.  If  this  Court  do  not  interfere 
by  iiyuDction,  then  hit  remedy  must  be  at 
law.  The  question  dien  is,  whether  the 
Court  ought  to  grant  an  injunction  as  the 
case  now  appears.  NoW|  the  part  of  the 
plaintiff's  works  which  is  aUe^d  to  have 
been  |»rated  is  very  inconsiderable :  it  is  of 
such  a  kind  that  it  may  be  recalculated  in 
a  few  hours,  and  at  a  very  moderate  ex- 

Sense,  so  as  to  give  the  defendant  an  un- 
eniable  right  to  publish  it.  Then,  if  an 
account  were  directed,  tt  would  be  ex- 
tremely di£RcuIt  to  ascertain  what  part  of 
the  defendant's  profit  ought  to  be  considered 
as  produced  by  the  plaintiffs  tables.  Taking 
these  circumstances  into  acceunc,  and  con- 
sidering that  the  injunction  is  now  sought, 
when  nine  years  have  elapsed  since  the 
publication  of  the  defendant's  second  edi- 
tion, I  think  I  ought  to  refuse  the  in- 
junction, and  to  leave  the  plaintiff  to  seek 
nis  remedy  at  law.  'i'he  injunction  being 
refused,  1  cannot  decree  an  account. 

The  bill  must  be  dismissed,  and  with 
costs. 

CO  ^  9  Law  Joan.  Ckaac  66, 


1829.      I  rAWCKTTANDOTHEBSe.WaiTB- 

Oecemb.  5  housb. 

Parttiership. 

'  A,  having  undertaken  to  negotiate  for  the 
purchase  of  certain  property,  on  behalf  of  an 
attended  partnenhip,  which  mu  to  coBmt  tjf 
Mauelf  and  B  and  C,  and  a  comtraet  far  the 
purchate  of  the  property  having  bun  con- 
cluded  by  A,  B,  and  G,  with  the  vendorst  those 
vendors  at  the  tame  time  agree  to  give,  and  they 
afterwards  pay  to  A,  12,000/.,yur  hit  private 
benefit,  wit/tout  the  knowledge  of  B  and  Q  : — 
ffeid,  that  A  wot  to  be  considered  as  having 
received  that  sum  for  the  benefit  of  the  new 
partnership,  and  that  B  and  C  were  entitled 
each  to  a  third  part  of  it* 

The  circumstances  of  this  case  are  stated 
in  the  report  of  the  argument,  when  the 
cause  was  hesrd  before  the  Vice  Cliancel- 
Jor— 4  Law  Journ.  Chaiic.  64. 

From  that  judgment  Whitchouse,  the  de- 
fendant,  appealed. 

Tlie  same  points  were  raised  on  the  argu- 
ment of  the  appeal,  as  were  discussed  in 
the  court  below ;  and  the  topics  urged  on 
either  side  were  to  the  same  e^t. 

The  Lord  Chancellor.— The  facts  of  the 
case  were  these: — Messrs.  Hill  &  Co.  were 
the  lessees  of  mines  in  Wales,  and  of  certain 
ironworks  in  Wales,  called  the  Verteg  Iron 
Works ;  they  underlet  their  intere:^!,  or  part 
of  their  interest,  to  Messrs.  Knight  &  Co., 
for  a  long  term  at  the  rent  of  st,6Q0l.  a  year, 
and  on  condition  tliat  the  premises  should 
be  kept  in  repair.  About  twenty*four  years 
of  that  term  remained  unexpired.  In  con- 
sequence either  of  some  difierences  between 
the  partners,  or  of  some  mismansgement  of 
the  concern,  Messrs.  Knight  &  Co.  discon- 
tinued the  works ;  and,  the  works  having 
remained  unproductive  for  a  period  of  five 
years,  they  were  extremely  desirous  of 
getting  rid  of  the  concern ;  so  much  so,  that 
tliey  had  offered  the  sum  of  36,000/.  or 
88,000/.  to  Messrs.  Hill  &  Co.,  on  condi- 
tion that  Messrs.  Hill  &  Co.  would  accept 
a  surrender  of  tlie  lease,  which,  howevw, 
they  refused  to  do.  In  consequence  of 
this  they  were  desirous,  if  possible,  either 
of  assigning  the  lease  to  some  persons  of 
respectability,  who  were  competent  to  carry 
on  the  works,  or  in  some  shape  or  other  to 
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di^ow  of  the  concern.  They  haA  par- 
diued  a  quantity  of  freehold  property  con- 
tiguoiiB  to  the  mine  f  and  which  was  of  im- 
portanoe  to  the  mine,  on  account  of  the 
liine-Btoiw  it  contained.  They  were  witliw. 
according  to  the  endence  of  Mr.  Hancock, 
who  waa  one  of  the  firm  of  Knight  &  Co., 
on  condition  that  any  person  would  accept 
an  attignmentor  underlease  of  the  mine,  to 
giTc  up  their  whole  interest  in  the  freehold 
property;  and,  acoordiofl  to  the  evidence 
of  Mr.  Lee,  they  were  willing  also  to  make  a 
considerable  pecuniary  sacrifice  in  addition 
to  the  aurrender  of  the  freehold  property. 

Tbeyentered  into  communication  and  cor- 
napondefice  with  a  gentleman  of  the  name  of 
Whiiebonse,  the  defendant  in  this  suit.  Mr. 
Wfaitciioiise  waa  well  acquainted  with  trans- 
aetioiu  of  diis  nature ;  be  had  been  brought 
up  in  the  buriness,  and  he  undertook  to 
endeavonr  to  proenre  persons  of  respect- 
ability  and  character  to  engage  in  this 
concern.  Ou  the  part  of  Messrs.  Knight 
&  Co.,  the  transaction  was  conducted  by 
Mr.  Hancock,  one  of  the  partners.  Mr. 
Hancock  wrote  a  letter,  dated  tlie  18th  of 
Oetober  181S,  which  has  been  principally 
reNed  upon  on  the  part  of  the  defendant, 
stating  the  terms  upon  which  Messrs.  Kni^t 
&  Co.  were  disposed  to  part  with  the  works. 
The  terns  were,  acconling  to  Utat  letter; 
an  as9%nment  of  the  leasehold  property, 
and  a  gift,  with  certain  qualifications,  of  the 
freehold  property.  Nothing  more  was  stated 
in  that  letter.  It  was  a  letter  addressed  to 
Mr.  Whitehouse,  which  Mr.  Whitehouse 
was  to  hare  the  opportunity  of  making  use 
of  for  the  purpose  of  engaging  other  persoiis 
to  embark  vrith  him  in  the  concern. 

lb  addition,  however,  to  (he  terms  men- 
lioned  in  that  letter,  probaUy  at  the  same 
period,  (though  that  does  not  very  distinctly 
af^ar,)  but  certainly,  early  in  the  progress 
(rf*  the  oegotiadon,  a  particular  advantage 
was  ttipnlated  for  in  favour  of  Mr.  White- 
house.  And  much  depends  upon  the  na- 
ture of  this  transaction — much  depends 
upon  the  terms  of  that  advantage,  which 
was  stipulated  for  in  favour  of  Mr.  White- 
boose.  This  transaction  was,  that,  if  the 
ammgement  should  be  ultimately  com- 
pleted, ud  if  Mr.  Whitehouse  should  suc- 
ceed in  proenring  respectable  persons  to 
jotn  Urn  in  dfis  eonccm,  the  partnership  of 
Knight  &  Co.  aboald  advanea  to  bim  the 


sum  of  lS,000i.  without  interest,  half  of 
which  was  to  become  his  absolute  property 
unconditionally  at  the  end  of  seven  or  ei^ht 
years,  provided  the  new  partnenhip  in- 
demnified Messrs.  Knight  &  Co.  during 
that  period ;  and  the  rest  of  tlie  sum  was  to 
become  the  absolute  property  of  Mr.  White- 
house  at  the  expiration  of  the  term,  pro- 
vided that,  at  that  period,  Messrs.  Knight 
&  Co.  were  indemnified  against  the  cove- 
nants of  the  lease  granted  to  tbem  by 
Messrs.  Hill  &  Co. 

When  this  arrsngement  was  made  by  Mr. 
Whitehouse,  Mr.  Whitehouse,  in  the  first  in- 
stance, communicated  the  terms  proposed  to 
Messrs.  Jeavons ;  they,  however,  refused  to 
embark  in  the  concern.  UlUmately  a  com- 
munication was  made  to  Messrs.  Fawcett 
&  Shand,  and  they  agreed  to  en^ge  with 
Mr.  Whitehouse  in  this  concern.  Before, 
however,  they  finally  agreed  to  engage  in  it, 
Mr.  Shand  himself  went  into  Wales  for  the 
purpose  of  inspecting  the  works ;  but,  as  Mr. 
Shand  could  not  rely  entirely  upon  his  own 
judgment,  application  was  made  to  Mr. 
Jones  Wilkinson,  who  was  a  friend  of  the 
parties,  and  who  waa  acquainted  with  bun- 
ness  of  that  description,  to  accompany  Mr. 
Shand  for  that  purpose.  Mr.  Wilkinson 
and  Mr.  Shand,  ntter  having  carefully  in- 
spected the  works,  returned  to  Mr.  Fawcett; 
and  the  representation  they  made  of  the 
stateof  the  works,  snd  the  nsture  of  the  pro- 
perty, corresponded  with  the  representation 
which  had  been  made  by  Mr.  Whitehouse. 
Under  these  circumstances  Messrs.  Fawcett 
&  Shand  sgreed  to  embark  in  the  concern. 

Accordingly,  on  the  SOth  of  November 
in  the  year  1818,  they  proceeded  to 
Birmingham  for  the  purpose  of  conclud- 
ing the  agreement.  A  few  days  before 
that  time  Mr.  Whitehouse  had  instructed 
Mr.  Fellowes,  who  was  his  private  solicitor, 
and  also  his  solicitor  for  the  purpose  of  this 
partnership,  to  dnw  up  the  agreement  wttli 
respect  to  the  stipulatiim  as  to  the  12,000^ 
That  agreement  got  rid  enth-ely  of  the  stipu- 
lation with  respect  to  the  bond  that  was  to 
be  given,  and  converted  that  which  was 
said  to  be  a  loan,  but  was  in  fact  a  con- 
dkional  gift,  into  an  absolute  gift.  After 
Mr.  Fellowes  bed  drawn  this  agreement 
it  was  delivered  to  Mr.  Whitehouse;  and 
Mr.  Whitehouse,  on  the  day  before  the 
meetii^(  at  Bhinii^bami  employed  the  am 
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of  Mr.  Fellowes  to  copy  that  agreement, 
stating  at  the  time  as  his  reason  for  doing 
so,  that  he  preferred  employing  young 
Mr.  Fellowes  for  that  purpose  to  employ- 
ii^  a  clerk  of  the  house,  because  he  wished 
the  transaction  to  be  kept  secret.  On  the 
next  day  they  concluded  the  agreement 
at  Birmingham.  A  meeting  took  place  at 
the  Swan  Inn,  previous  to  the  final  meet- 
ing, not  of  the  partners  of  the  firm  of 
Knight  &  Co.,  but  of  the  other  parties ; 
and  in  the  course  of  tlie  conversation  which 
ensued  at  that  time,  it  is  sworn  by  three 
witnesses  who  were  present,  namely,  by  Mr. 
Wilkinson,  Mr.  Fellowes  tlie  father,  and 
Mr.  Fellowes  the  son,  that  Mr.  White- 
house  stated  to  Messrs.  Fawcett  &  Shand 
that  he  had  done  as  much  as  he  possibly 
could  for  them,  and  that  Mr.  Fawcett  or 
Mr.  Shand  stated  he  was  satisfied  Mr. 
Whltehoase  had  done  as  much  as  he  could 
for  thera,  and  they  wished  him  to  finish  the 
transaction,  for  they  were  wholly  ignorant 
of  mining  concerns.  The  parties  after* 
wards  met  at  the  Royal  Hotel  for  the  pur- 
pose of  concluding  the  transaction.  Some 
difierence  took  place  with  respect  to  the 
terms  of  tlie  agreement,  whether  it  sliould 
be  an  underlease  or  an  assignment ;  and 
Mr.  Fawcett  and  Mr.  Shand  were  willing 
so  far  to  depart  from  the  original  agree- 
ment as  to  consent  that  it  should  be  an 
underlease,  which  Mr.  Wbitehouse  at  first 
objected  to,  but  he  afiierwards  acquiesced 
in  the  alteration.  As  soon  as  the  terms  of 
this  agreement  were  settled,  the  defendant 
called  out  of  the  room  Mr.  Hancock,  Mr. 
BuoUe,  and  Mr.  Lee,  partners  of  Knight  & 
Co.  for  the  purpose  of  aettlii^  the  terms  of 
his  {tfivate  agreement.  The  agreement  as 
drawn  by  Mr.  Fellowes  was  handed  to 
them ;  they  objected  to  it  as  a  departure 
from  their  original  intention.  It  was  stated) 
the  original  intention  was,  that  the  12,000/. 
was  to  be  a  loan ;  whereas,  in  the  agree- 
^lent,  which  was  drawn  by  Mr.  Fellowes, 
it  was  made  an  absolute  gif^.  In  con- 
sequence of  that,  some  further  negotiatioa 
took  place  between  the  defendmt  and  those 
partners  of  the  house  of  Knight  &  Co. 
who  were  then  present ;  and  the  represen- 
tation made  by  the  defendant,  Mr.  White- 
house,  is  material,  for  he  said,  "  I  have 
procured  you  persons  of  respcmsibility  as 
parteers  in  this  coneem ;  you  run  no  risk ; 


there  is  no  chance  whatever  of  the  works 
being  again  thrown  upon  your  hands,  and 
therefore  you  ought  to  release  me  from  the 
bond — you  ought  not  to  allow  the  bond  to 
hai^  over  my  head."  They  acquiesced  in 
these  reasons  ;  the  stipulation  with  respect 
to  the  bond  was  mnitted,  and  the  agree- 
ment was  signed,  with  some  alterations,  as 
drawn  by  Mr.  Fellowes.  After  the  agree- 
ment was  so  signed  it  was  delivered  into 
the  hands  of  young  Mr.  Fellowes,  m  order 
that  he  might  get  it  stamped,  and  at  that 
time  the  defendant  stated,  as  his  desir^ 
that  Mr.  Fellowes  should  shew  it  to  no 
living  soul,  and  represented  over  and  over 
again  to  Mr.  Fellowes,  that  he  would  not 
sign  the  other  agreement  until  this,  his  par- 
ticular and  personal  agreMnent,  had  been 
previously  executed. 

These  are  the  facts  of  the  case ;  and  the 
first  cincumstaoce  that  Appeared,  aad  about 
winch  there  is  no  doubti  was  this — that  in 
this  tnioaaction  Mr.  Whitdiouse  was  nego- 
tiatii^  for  himself  and  for  his  fdture  part- 
ners, as  an  agent  for  his  future  partners. 
That  he  was  acting  as  their  agent,  the  cir- 
cumstances of  the  transaction  shew  beyond 
the  possibility  of  doubt.  It  is  sworn  to  in 
express  and  in  distinct  terms  hy  Mr.  Wm. 
Hancock ;  it  is  sworn  in  distinct  and  posi- 
tive terms  by  Mr.  Jones  Wilkinson ;  i*  is 
evidenced  by  the  conversation  to  which  I 
have  referred,  which  passed  at  the  Swaa 
Ion,  Birmingham,  previous  to  the  meeting 
at  the  Royal  Hotel.  It  is  aaid,  on  the 
other  side,  that  he  could  not  be  cooaidered 
as  absdntely  the  Mwnt  m  this  tnuuaetion, 
but  that  Messrs.  FawceU  &  Shand  acted 
for  themselves  in  the  manner  which  th^ 
thought  most  calculated  to  promote  their 
own  interest.  They  did  not,  it  is  argued, 
rely  upon  the represeotationsofMr.  White- 
house;  Mr.  Shand  went  himself  to  the  spot 
to  inspect  the  works,  and  they  employed  a 
friend,  Mr.  Jones  Wilkinson,  for  the  purpose 
of  accompanying  him.  They  did  not  rely, 
therefore,  absolutely  upon  the  rapreaeate- 
dons  of  Mr.  Whit^Kwae ;  but  they  tboam 
to  employ,  their  own  agent  foe  the  jwr- 
pose  of  seeing  whether  the  represeota- 
tions  were  correct.  Utodcntbtedly  they  did 
not  implicitly  rely  upon  the  repreaeata- 
tions  made  -by  Mr.  WMteboaM  with  re- 
spect to  the  property  aitd  the  nature  of 
the  works;  a»d  they  thought  It  right,  and 
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^referred  to  ooaplajr  sone  oCImt  person 
for  the  purpow  <rf  teeiiig  whether  those 
retffeiCBUtiOBS  were  correct.  BntMr.WU- 
kiMon  had  tK^hing  to  do  with  the  treaty : 
the  treety  wu  exoIunTdy  conducted  for 
Mr.  Whitehoue. 

It  ia  said  also,  thatj  at  the  meeting 
at  the  Royal  Hotel*  at  Birmingham,  when 
the  transactioD  was  finally  completed,  the 
terms,  which  were  originally  stipulated 
for  by  Mr.  Whitehouse,  wwe  departed 
from,  and  they  were  departed  from  in 
one  {articular,  namely,  by  an  underlease 
being  adopted  instead  of  aa  assignmentt 
Hestra.  Fawcett  Se  Shand  acting  for  them- 
adres  n  that  truiaetien,  and  Mr.  Wfaite- 
hoase  aoqiuewUig  in  the  altcvation.  That 
doea  not  at  aU  do  away  with  the  effnt 
of  this — that,  in  all  the  anrangemonta  wi^ 
rciyiect  to  the  pecnniaiy  tons  and  ccak- 
ditiona,  Uk  bnainew  waa  traniaoted  en- 
tirely by  Mr.  Whitehouse,  acting  aa  the 
agent  of  Messrs.  Fawcett  8c  Shand.  If, 
t^refore,  Mr.  Whitehouse  was  put  in  this 
situation,  that  he  was  tiite  agent  of.  two 
other  persons,  acting  also  for  himself;  sad 
if  he  stipulated  for  a  private  advantage, 
which  was  to  be  kept  secret,  and  in  wmch 
bis  eopartnen  were  not  to  share,  it  is  quite 
impossible  that  tins  Court  can  aanction 
such  a  transaction;  and  the  question, 
thenfore,  cornea  to  this — what  was  the 
nature  of  thi«  tnnsactiwi,  and  what  was 
the  nature     this  private  advantage  ? 

We  are  not  to  be  misled  by  terms ;  we 
must  consider  what  the  transaction  really 
was.  It  is  said,  this  was  a  loan  of  12,000/. 
in  ovder  to  mable  Mr.  Whitehouse  to  brii^ 
bis  share  of  capital  into  the  concern.  It 
was  not  in  its  nature  a  loan  properly  so 
caHed ;  it  waa  12,000<.  advanced  without 
iotareat,  and  to  be  roMud  only  on  certain 
omditioos,  namely,  if  the  atlpolaciims  of 
the  other  agreement  were  not  executed 
and  eompUed  with.  It  was  an  alwtdnte 
gift,  therefore,  liable  to  be  defeated  in  the 
event  of  non*eom|4iaDce  with  the  tenna  of 
the  other  agreement.  The  32,OOOA.  I  coo- 
sid«ur  as  b^g  given  to  Mr.  Whitehouse, 
but  in  a  manner  as  waa  inlended  to 
secure  the  perforfflaaee  of  the  other  agree- 
ment. That  waa  the  nature  of  the  trans- 
action ;  and  it  ia  evideooed  by  the  eubse- 
quent  conduct  of  the  parties ;  because,  the 
maip«t  the  juHr  {»artne»  vero<  known'  to 


be  persons  of  responsibility  and  character, 
and  that  no  risk  waa  to  be  run,  this  repre- 
sentation was  made  by  Mr.  Whitehouse  to 
Knight  8c  Go. — You  are  perfectly  secure. 
These  partiea  are  persona  of  responsibi- 
lity and  character ;  there  is  no  danger  of 
the  works  heing  again  thrown  on  your 
huids,  and  dierefore  there  is  no  reason 
why  this  bond  should  be  allowed  to  hang 
over  my  heed."  Upon  which  they  con- 
arated  to  withdraw  the  stipulation  in  re- 
spect of  the  bond,  and  converted  that, 
which  was  before  a  conditional  gift,  into 
an  absolute  gift.  But,  whether  it  was  a 
conditional  gift,  or  an  absolute  gift,  does 
not  vary  the  nature  and  substance  of  the 
case.  If  it  was  a  conditiOBal  gift,  it  was  a 
benefit  to  this  par^,  who  was  one  ^  the 
three  persons  who  entered  into  the  partner- 
ship, and  who  negotiated  the  terms  of  the 
partnership;  and  under  these  circum- 
stances it  appears  to  me  impossible  for 
this  Court  to  allow  it.  If  three  persons 
are  engaged  in  negotiatii^  a  partnership, 
and  the  negotiation  ia  conducted  by  one, 
as  the  agent  of  the  other  two,  he  cannot  be 
permitted  to  make  a  private  advantage 
for  himself.  That  he  felt  bis  proceeding 
to  be  improper,  appears  by  his  anxie^  to 
keep  it  secret  from  his  partners ;  and  it 
was  only  after  a  considerable  lapse  of  time 
that  they  discovered  that  this  secret  trans- 
action had  hem  entered  into. 

It  appears  to  me,  therefore,  the  deter- 
mination of  the  Vice  Chancellor  was  per- 
fectly correct ;  and  as  to  two  thirds  of  this 
sum  of  1S,000/.  this  gentleman  must  be 
considered  a  trustee  for  the  partnership. 

Two  objections  in  point  of  form  were 
made  to  this  decree.  The  first  was  joining 
Hunt  8e  Co.  as  plaintiffs  upon  this  record. 
It  appears  to  me  it  was  perfectly  right  to 
join  Hunt  &  Co.  as  co-plaintiffs,  when  the 
situation  in  which  they  stood  is  considered. 
Mr.  Fawcett  had  stipulated,  and  Mr, 
Whitehouse  had  stipulated,  when  Hunt  & 
Co.  oame  into  dw  concern,  that  they  should 
be  entitled  to  all  tbe  advantages  nd  sub- 
ject to  all  the  conditions  of  tlie  original 
pwtnera  of  the  concern.  Whatever  bene- 
fits the  original  partners  of  the  concern 
had.  Hunt  &  Co.  were  to  share.  This 
was  one  of  the  original  benefits  of  tbe 
concern,  and  as  .it  was  conserved  that  that 
was  |iot  expressed  with  suffioiint  distinct- 
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ness— a  deed  was  afterwards  executed 
between  the  parties,  by  which  it  was  ex- 
pressly provided,  that  Mr.  Fawcett  should 
be  a  trustee  as  to  a  proportion  of  the  sum 
for  Messrs.  Hunt  &  Co.,  the  other  part- 
ners in  the  concern.  It  appears  to  me, 
therefore,  they  had  such  an  interest  in  the 
concern  as  to  render  it  proper  that  they 
should  be  joined  as  plaintiffs. 

The  remaining  question  is,  as  to  a  certain 
bond  for  6000/.  When  thii  suit  was  in- 
stituted, according  to  the  stttement,  nothing 
was  due  in  respect  of  that  bond.  The 
parties  were  not  in  a  condition  to  put  that 
bond  in  suit.  It  was  offered,  on  the  part  of 
the  plaintiffs,  that  the  4,000/.,  Mr.  Faw- 
cett's  share,  should  be  deducted  from  a  cer- 
tain  sum  of  7,500/.,  and  that  the  plaintiffs 
would  pay  the  difference. 

The  Vice  Chancellor,  therefore,  has  de- 
creed in  effect,  that  what  is  due  with 
respect  to  the  4,000/.,  shall  be  deducted 
from  the  7,600/.,  and  that  the  plaintiA 
shall  pay  the  difference ;  and  he  has  not 
decreed  that  anything  shall  be  paid  with 
respect  to  the  bond  of  6,000/.,  because,  at 
the  time  the  suit  was  instituted,  nothing 
was  due  in  respect  of  that  bond.  But  he 
has  done  all  that  the  justice  of  the  case  re- 
quires ;  he  has  refused  the  injunction  with 
respect  to  tliat  bond,  and  he  has  allowed 
the  parties  to  proceed  at  law  when  any 
thing  shall  have  become  due  in  respect  of 
that  unsatisfied  bond. 

It  appears  to  me,  under  these  circum- 
stances, therefore,  that  the  decree  of  the 
Vice  Chancellor  ought  to  be  affirmed ;  and, 
from  the  nature  of  the  transactiop,  and 
from  the  clearness  of  the  evidence,  with 
respect  to  the  transaction,  it  appears  to  me 
it  ought  to  be  aflSrmed  with  costs. 


1889     5      P^^'  GBUNDT  m  re  bus- 

^  BELL. 

The  56th  section  of  the  Bankrupt  Act  tt 
retrospective  as  well  aa  protpecttve. 

A  dehlf  which  woe  emtmgeat  at  tke 
ietutHg  of  acontmifnott  of  bani^upt,  ieprau' 
iMe,  tkomgh  tke  commtMnon  iuued  before  the 
let  of  September  1S»S,  when  the  6  Geo. 
4.  e.  16.  came  into  operulfoii,  and  (AoHgA  the 
contingency  had  happened^  and  been  deter' 
mined,  previotuly  to  that  time. 


The  circumstances  of  this  case  are  stated 
in  the  report  of  the  judgment  of  the  Vice 
Cliancellor.  [See  Law  7  Joum.  Chanc.  58.] 

The  petitioners  appealed  from  the  deci- 
sion of  the  Vice  Chancellor,  and  the  appeal 
was  at^ed  in  December  18S8  and  March 
188!). 

ilfr.  Montagu  and  Mr.  Merivale  appeared 
for  the  appeluuiu : 

Mr.  J.  Ruttell,  for  the  respondent. 

Lord  Chancellor. — George  Russell,  in  the 
year  177S,  executed  a  settlement,  by  which, 
in  consideration  of  his  then  intended  mar- 
riage and  of  his  wife's  portion,  he  cove- 
nanted, that  his  executors  or  administrators 
ahould,  upon  his  decease,  in  case  his  wife 
or  any  issue  of  the  marriage  survived  him, 
pay  to  the  trustees  the  sum  of  S.OOO/,,  to 
be  apportioned  amongst  such  issue  aa  should 
aurvive  both  him  and  his  wife ;  and,  at  the 
■ame  time,  (br  secnring  the  performance  of 
the  covenant,  he  executed  a  bond  in  the 
penal  sum  of  4,000/.  In  July  180S,  a  com- 
mission of  bankrupt  issued  against  Mr. 
Russell,  under  which,  dividends  to  the 
amount  of  \t$.  6d.  in  the  pound  have  been 
paid  ;  and  a  further  and  final  dividend  has 
since  been  advertised  under  a  renewed  com- 
mission, whicli  Issued  in  1 828.  Mr.  Russell, 
it  appears,  survived  his  wife,  and  died  in 
the  month  of  February  18S5,  leaving  three 
children  him  surviving.^  The  present  peti- 
tion states,  that  the  trustees  are  dead,  and 
that  it  cannot  be  ascertained  who  was  the 
larvivor ;  and  it  prays  for  leave  to  prove 
tlie  sum  of  8,000/.  under  the  renewed  com- 
mission, and  to  receive  a  dividend  in  re- 
spect thereof,  not  disturbing  any  dividefida 
previously  made.  The  question  is,  whether 
the  parties  interested  under  the  covenant 
and  the  bond  are  ratitted  to  make  sndi 
proof. 

There  was,  in  this  case,  at  the  issuing  of 
the  commission,  a  contingent  debt — a  debt 
contingent  upon  an  event  whidi  had  not  hap- 
pened at  the  time  of  the  issuing  of  the  com- 
mission in  1 80S.  According  to  the  law,  as 
it  existed  previously  to  the  passing  of  the 
6  Geo.  4.  c.  16,  it  is  clear  that  this  debt 
vaa  not  proveable ;  and  the  right  to  prove, 
if  it  exists  at  all,  depends  on  the  66th 
section  of  that  act. 

In  opposition  to  the  claim,  it  was  con* 
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tendedi  tluit,  upon  a  proper  OMUtruction  of 
the  daiue  in  questioi,  it  can  only  be  applied 
to  commistions  issued  siooe  the  present 
Bankrupt  Act  came  into  operation  ;  and  it 
was  further  argued,  that  here  not  only 
did  the  eoramission  issue,  bnt  the  contin- 
gracy  itself  actuailly  happened  and  was  de- 
termined before  the  statute  took  eiTect ;  it 
bet^omes  necessary,  therefore,  to  consider — 
first,  whether  the  56th  section  of  the  act  can 
be  properly  applied  to  past,  as  well  as  to 
future  commissions ;  ami  secondly,  to  con- 
sider what  is  the  construction  of  the  clause, 
where  the  contingency  happened  •  prior  to 
the  1st  of  September  1885,  the  time  fixed 
for  the  statute  to  take  effect. 

The  words  of  the  56th  section  appear  to 
me  in  terms  to  apply  as  completely  to  a 
commission  which  issued  before,  as  to  a 
eomraisuMi  whieli  issued  after  the  time 
when  the  act  came  into  operation.  The 
words  are — "That,  if  any  bankrupt  shall, 
before  ttie  issuing  of  tlie  commission,  have 
contracted  any  debt  payable  upon  a  contin- 
gency which  shall  not  tiave  happened  before 
the  issuing  of  such  commission,  the  person 
with  whom  such  debt  has  been  contracted, 
may,  if  he  think  fit,  apply  to  the  commis- 
SMoers  to  set  a  value  upon  such  debt,  and 
the  commissioners  are  hereby  required  to 
ascertain  the  value  thereof,  and  to  adroit 
such  person  to  prove  the  amount  so  ascer- 
tained, and  to  receive  dividends  thereon;  or 
if  such  value  shall  not  be  so  ascertained  be- 
fore the  contingency  shall  have  happened, 
then  such  person  may,  after  such  contin- 
gency shall  have  happened,  prove  in  re- 
spect of  such  debt,  and  receive  dividends 
with  the  other  creditors,  not  disturbing  any 
former  dividends." 

It  does  not  appear  to  me  that  there  are 
any  expressions  confining  the  operation  of 
that  section  to  future  commissions.  It 
seems  equally  as  applicable  to  past  as  to 
future  commissions. 

With  respect  to  the  contingency  happen- 
ii^  before  the  passing  of  the  act,  -  diere  ii 
one  {nri  of  the  clause  only  which  does  not 
apply  to  such  a  case,  viz.,  that  part  which 
relates  to  setting  a  value  on  such  a  debt, 
because  it  is  not  necessary  for  the  commis- 
sioners to  set  a  value  upon  a  contingency 
which  has  happ«ied;  and,  on  the  occur- 
rence of  the  contingency,  the  aiun  to  be 
proved  it  kmwn. 


It  does  not  appear  to  me,  therefore,  that 
there  is  any  material  distinction  between  a 
ease  in  which  the  debt  was  contiuj^t  when 
the  act  came  into  operation,  and  a  case 
where  the  contingency  had  been  determined 
previously. 

Such  is  the  construction  which  I  should 
be  disposed  to  put  upon  the  56th  section,  if 
it  stood  alone;  but  great  light  is  thrown 
upon  the  intention  of  the  legislature  by  re- 
ference to  other  clauses  of  the  act.  Tlie 
57th  section  enables  the  holder  of  any  bill 
of  exchange  or  promissory  note  to  prove,  not 
for  the  bill  only,  but  also  for  interest,  where 
interest  is  not  reserved  by  the  instrument, 
and  it  js  overdue  at  the  issuing  of  the 
commission ;  and,  on  this  point,  the  legis- 
lature enacts  in  express  terms — **  That,  in 
all  ftUuTt  commissions  against  any  person 
or  persons  liable  upon  any  bill  of  exehan^ 
or  promissory  note,  whereupon  interest  is 
not  reserved,  overdue  at  the  issuing  of  the 
oommiuion,  the  holder  of  such  bill  of  ex* 
change  or  promissory  note  shall  be  entitled 
to  prove  for  interest  upon  the  same,  to  be 
calculated  by  the  commissioners  to  the  date 
of  the  commission,  at  such  rate  as  is  allowed 
by  the  Court  of  King's  Bench,  in  actions 
upon  sucli  bills  or  notes."  The  argument 
arising  out  of  this  section  is,  that,  where  the 
legislature  intended  to  confine  the  operation 
of  the  act  to  future  commiuions,  the  inten- 
tion is  declared  in  express  terms.  The  same 
argument  arises  out  of  tlie  96th  and  9Bth 
clauses,  the  operation  of  both  of-  which  is 
limited  to  future  commissions.  In  the  06th 
section  the  words  are — "  That  in  all  com- 
missions issued  afier  this  act  shall  have 
taken  effect,"  &c. ;  and,  in  the  88th,  the 
words  are — **  That  after  this  act  shall  have 
come  into  effect,"  &c.  Thus,  what  I  consi- 
der to  be  the  obvious  and  l^ittmate  inter- 
pretation of  the  56th  section,  taken  by  itself, 
is  confirmed  by  the  language  used  by  ttie 
legislature  in  otiier  clauses. 

But,  in  the  argument  of  the  counsel  for 
the  respondents,  the  ISSth  section  was 
eUed  as  being  at  variance  with  the  con- 
struction of  the  66th  section;  the  words 
relied  upon  were,  that  nothing  herein  con- 
tained shall  render  invalid  any  commission 
of  bankruptcy  now  subsisting  at  the  time 
this  act  shall  take  effect,  or  any  proceed- 
ings which  may  have  been  had  thereunder, 
or  qlfeet  or  ksten  any  rtgftf,  claim,  demand, 
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or  remedy,  which  any  person  now  has  there- 
under, or  upon  or  against  any  buikrupt 
against  whom  any  commission  has  or  shall 
have  issued,  except  as  is  herein  specifically 
enacted."  And  it  was  contended,  that  the 
meaning  of  these  words  is,  that  the  sta- 
tute shall  not  be  applied  to  commissions 
nhich  existed  previously  to  its  coming  into 
operation,  except  where  it  is  expressly 
declared  that  the  act  shall  so  apply.  But 
this  argument  is  inconsistent  with  the  mode 
adopted  to  confine  the  operation  of  the 
statute  in  the  £7th,  96th,  and  98th  sec- 
tions. If  there  is  any  special  enactment 
which,  in  fair  construction,  applies  to 
existing  commissions,  it  must  be  so  con- 
strued; and  the  question  will  still  be, 
whether  it  is  specifically  enacted  in  the 
Seth  section,  upon  a  fair  constmetkm,  that 
the  alteration  Uiereby  made  in  the  law 
should  extend  to  exisUi^  commissions. 

It  remains  to  he  observed,  that  the  case 
is  not  devoid  of  authority.  A  question, 
analogous  to  the  present,  and  which  de- 
pended upon  the  construction  of  the  clause 
immediately  preceding  the  56th  section, 
was  determined  by  the  Court  of  Common 
Pleas  in  Bell  v.  BUton{l).  The  Judges 
were,  in  that  case,  of  opinitm  that  where 
the  legislature  intended  to  confine  the  ope- 
ration of  the  act  to  future  commisaionsi 
that  intention  has  been  expressed.  So  far, 
therefore,  as  there  is  any  analogy  between 
the  55th  and  56th  sections,  I  consider  the 
decision  in  Bell  t.  B^Um  to  be  expressly 
in  points 

As  to  the  consequences  of  the  construc- 
tion to  which  I  have  adverted,  it  was  con- 
tended at  the  bar,  that  it  may  be  produc- 
tive of  hardship  in  particular  cases.  It  is 
certamly  possible  that  it  may ;  but,  in  other 
cases,  as  in  that  before  the  Court,  it  will 
operate  beneficially,  and  in  die  majority  of 
instances  that  can  be  stated,  I  think  it  will 
prove  advantageous  to  creditors,  and  give 
nill  el^t  to  the  remedy  intended  by  the 
lenslature. 

Under  all  these  drenmstances,  lookiw 
at  the  words,  both  of  the  clause  itself,  and 
of  other  clauses  in  the  same  act ;  consider- 
ing ftirther,  that  the  construction  is  not  in- 
consistent with  the  1  S5th  section,  and  that  it 
is  supported  by  the  decision  in  Bellv,  Bilton^ 

(1)  4Bifig.6l5;  s. c.  6 Uw  Jwra.  CJ.  141. 


I  am  of  opinion  that  the  clause  in  question 
applies  to  commissions  which  were  in  ex- 
istence when  the  act  came  into  operation, 
as  w^l  as  to  those  which  have  issued  sub- 
sequenthr.  This  is  a  debt,  therefore, 
proveabfe  under  the  commission,  and  the 
Older  of  the  Vice  Chancellot  must  be  re- 
versed. 

Order  Mcordmgly. 
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Ex  parte  lgwis  and  another 

ASSIOHEES  OF  CAUTT,  lit  TV 
CHABHAN. 


Banhruplc^ — Contingent  i)e6f. 

A  turn  of  2^0001.  nas  lent  by  A.  to  B.,  le- 
cared  to  be  repaid  o»  a  day  certain;  andmtt 
further  teatred  by  the  bond  of  a  f  Atrd  party 
eonUtioiud  that,  if  S.  did  not  pay  tuck  mm 
and  interest  on  the  appointed  (wy,  $ueh  third 
party  would  pay  the  tame  within  one  week. 
The  third  party  became  bankrupt  before  the 
day  of  payment  by  B,  arritfed,  and  B.  after- 
wards made  defmtlt: — Held,  thxt  the  debt 
was  proveable  under  the  conmiuion  against 
the  third  parly. 

The  petition  in  this  case  stated,  that  one 
Cauty  advanced  to  a  person  named  Collier 
2,0002.,  to  be  repaid  with  interest  on  the 
S9th  of  June  1S26 ;  and,  to  secure  such 
payment,  an  assignment  was  made  of  cer- 
tain pictures ;  ai^  Charman  also  entered 
into  a  bond  conditioned  that,  if  Collier 
made  default  in  payment  of  the  2,000/., 
and  interest  on  such  S9th  of  June  1826, 
Charman  should  pay  within  one  week  after 
such  default  made  by  Collier. 

On  the  16th  of  May  1826,  a  commission 
issued  against  Charman  ;  and,  on  the  29th 
of  June  1826,  Collier  made  default  in  re- 
payment, l^e  commissioners  under  Char- 
man's  commission  rejected  the  proof  sought 
to  be  made  by  the  petitioners,  on  the 
ground  dtftt  the  debt  was  contingent  at  the 
time  of  the  bankruptcy. 

The  petition  prayed,  that  the  debt  might 
be  proved. 

Afr.  Montagu  and  Mr.  Knight  appeared 
to  support  the  petition ;  and  cited  Ex  parte 
Tindall  (1),  and  £x  parte  Grundy  (2). 

Order  as  prayed. 

(1)  Moot  &  M'Arth.  414. 
(ff)  Id.  S9Si        im(«,  54. 
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1S29.  )  KKHDIZABAI.  V.  MACHASO  AND 
Deceinber.5  OTHERS. 

To  a  hm  by  a  party  claiming  under  an 
(fMtteUc  Mu^memt  of  ofimd  hy  the  &pmiah 
govtrmmeutt  tt  is  not  a  nffieient  d^eitce  to 
nry,  that  the  Jimd  was  fttmiihed  by  France 
n  eomj^ittnce  mth  treaties  to  which  Great 
Britam  wot  a  party,  and  for  spectre  pur- 
pose* mentioned  in  the  treaties;  tlutt  thote 
purposes  remain  unsatisfied;  and  that  the  de- 
fendant has  no  clam  under  the  treaties. 

Semhle,  a  plea  to  the  whole  of  a  Wt,  ex- 
cepl  certain  specifie  portions,  is  good  in  form. 

Such  a  form  of  pleading  may,  however, 
nfien  be  Kry  mantKiumC. 

The  bill  aUtoA  briefly  the  Tnions  treatiei 
and  ooDTentioni  between  Franee  ud  tbe 
other  powers  of  Europe,  including  Spain, 
by  which  a  fund  was  proTided  for  the 
ntisfaction  of  the  claims  of  Spanish  sub- 
jects t»  France ;  and  it  set  forth  more  in 
detul,  than  was  done  in  the  bill  of  disco- 
Tery  (1 )  filed  by  the  same  plaintiflT,  (to  which 
a  plea  had  been  allowed  by  Sir  John  Leach,) 
tbe  transactions  connected  with  the  piecing 
of  the  fond  in  the  name  of  Machado — the 
tale  of  it  by  him— and  the  removal  of  the 
proceeds  to  England. 

Tbe  bill  further  stated,  that,  on  the  1 8th 
of  June  1 8SS,  a  royal  mesaage  or  officiid 
conumHiiemtion  was  delivered  or  made  to 
the  Spanish  Cortes  by  a  minister  of  the 
sovereign  or  goTemment  of  Spain,  requir- 
ing the  Cortes  to  grant  a  competent  autho- 
rity to'dispose  of  and  apply  the  funds  in 
Macbado's  hands,  or  the  rentes  from  which 
they  had  proceeded,  to  the  service  and  pur- 
poses of  the  sovereign  or  government  of 
Spain;  and  that  the  &>rtes  should  provide 
the  indemnity  or  equivalent  therein  spe- 
cified for  the  subjects  of  Spain,  for  wboae 
benefit  the  said  rente  of  1,850,000  francs 
had  been  granted ; — that,  by  a  decree  of 
the  Cortes  of  Spain,  duly  sanctioned  by 
faia  said  Catholic  Majesty,  dated  the  19th 
day  of  June  1 883,  and  constituting  one  of 
the  laws  of  Spain,  the  said  sovereign  or 
government  of  .Spain  was  duly  authorized 
and  empowered  to  dispose  of,  and  apply 
the  said  funds,  or  the  rentes  from  which 
they  had  proceeded,  to  the  service  and  pur- 

•  <l)  Se»  5  law  Journsl,  Chsac.  90. 
Vol.  vm..CHsac. 


poses  of  the  sovereign  or  goremment  of 
Spain,  and  thereby  an  indemnity  or  equi- 
valent was  provided  for  the  subjects  <^ 
Spain,  for  whose  benefit  the  said  rente  of 
1,850,000  francs  had  been  granted  by  the 
^vemment  of  France,  as  by  the  said  de- 
cree or  law,  or  some  authentic  copy  or 
translation  thereof,  or  extract  therefrom, 
would  appear  ;  that,  under  or  by  virtue  of 
the  said  decree  or  law  of  the  19th  of  June 
182.1,  or  of  its  own  proper  authority,  the 
sovereign  or  government  of  Spain  had  full 
and  absolute  power  to  dispose  of  all  the 
said  funds,  «nd  to  apply  the  same  to  the 
service  and  purposes  of  the  said  sovereign 
or  government  of  Spain. 

The  bill  then  set  forth  certain  trans- 
actions between  the  plaintiflT  and  the  func- 
tionaries of  the  Spanish  government ;  by 
which,  as  he  represented,  he,  under  a  con- 
tract entered  into  with  the  Spanish  govern- 
ment on  the  2Srd  and  24th  of  June,  and 
for  valuable  consideration,  consisting  of 
monies  advanced,  and  supplies  furnished  to 
the  government,  partly  at  that  time  and 

Jartly  previously,  became,  en  the  S5th  of 
une,  the  holder  of  certain  bills  of  exchange 
dravrn  in  his  favour  on  Machado,  by  the 
functionaries  of  the  government.  It  alleged 
also,  that  the  Spanish  government  bad  di- 
rected Machado  to  accept  those  bills,  and  to 
pay  them  out  of  the  monies  in  his  hands ; 
that  be  had  refused  to  accept  them,  when 
they  were  presented ;  and  that  Machado 
had  deposited  the  funds  with  Hullett  &  Co., 
who  knew,  at  the  lime  when  they  received 
them,  that  the  monies  were  part  of  the  funds 
which  had  been  so  pledged  or  mortgaged  to 
the  plaintiff.  It  stated  also,  a  suit  which 
had  been  instituted  in  this  country  by  the 
king  of  Spain  against  Mendizabal  and  other 
defendants,  in  which  his  Majesty  denied  the 
validity  of  the  plainttfi''s  claim ;  and,  after 
mentioning  that  the  defendanu  alleged,  that 
by  a  royd  deoree  or  ordinance,  bearing  date 
the  X8th  of  March  I8S4,  his  Majesty  had 
appointed  two  boards  to  examine  and  li- 
quidate the  claims  of  Spanish  subjects  under 
the  treaties,  and  had  issued  an  ordinance 
directing  the  fund  to  be  paid  to  those 
boards,  or  the  persons  authorized  by  them, 
it  charged,  that,  "  if  the  enactments  and 
provisions  of  the  ssid  royal  decree  or  ordi- 
nance of  the  28th  of  March  1824,  are  in- 
consistent with  the  terms  and  conditions 
I 
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of  the  said  contract  so  constituted  as  afore- 
said, and  the  rights  and  interests  of  the 
plaintiff  under  such  contract,  so  far  as  such 
inconsistency  extends  or  exists,  the  said 
enactments  and  provisions  of  the  said  de- 
cree or  ordinance  of  the  28th  of  March 
1824,  are  illegal,  null  and  void,  and  in- 
operative ;  and  thati  according  to  the  laws 
and  uaages  of  Spain,  private  and  vested 
rights  cannot  be  annulled,  destroyed,  or 
taken  away,  by  any  royal  decree  or  ordi- 
nance." It  further  alleged,  that,  "as  well  by 
the  public  or  national  law  of  Europe,  as  by 
the  established  laws  and  usages  of  Spain, 
the  whole  of  the  said  funds  were,  and  that 
such  of  tbcm  as  remained  undisposed  of, 
continued,  subject  to  the  order,  disposition, 
control,  and  disposal  of  the  sovereign  or 
government  of  Spain ;  and  tliat  none  of  the 
subjects  of  the  sovereign  or  government  of 
Spain  had  or  have  any  right  thereto,  or  in- 
terest therein,  excepting  through,  under,  or 
according  and  subject  to  the  decrees  and 
orders  of  the  said  sovereign  or  government 
of  Spain ; — that  the  said  trust  funds  are  not 
a  sacred  private  property,  of  which  either 
Machado  or  Ifullett,  &c.  is  or  are  the  de- 
positary  or  depositaries,  or  trustee  or  trus- 
tees for  the  benefit  of  certain  Spanish  sub- 
jects, for  whose  benefit  or  indemnity  the 
said  funds  were  provided ;"  and,  as  evidence 
thereof,  that  the  indemnity  fund  or  rente  of 
1,850,000  francs  was  provided  by  the  said 
secret  convention  of  the  18th  of  March 
1 8 1 8,  as  a  discbarge  of  the  claims  which  the 
sovereign  or  government  of  Spain  had  upon 
the  sovereign  or  government  of  France,  in 
respect  of  the  losses  and  damages  sustained 
Spanish  subjects,  by  reason  of  the  inva- 
sion of  Spain  by  France,  and  not  in  dis- 
charge of  any  claim  which  Spanish  subjects 
had  upon  the  sovereign  or  government  of 
France,  in  respect  of  losses  and  damage 
sustained  by  them  by  reason  of  the  invasion 
of  Spain  by  France;  and,  in  fact,  the  sub- 
jects of  the  sovereign  or  government  of 
Spain  neither  had  nor  made  such  claim ; 
and  the  amount  or  sum  of  1,850,000  francs 
of  rente  was  settled  and  agreeil  upon,  with- 
out any  regard  to  the  amount  of  the  losses 
and  damage  which  the  subjects  of  Spain 
had  sustained  by  the  said  invasion ;  but  the 
said  rente  of  1,850,000  francs  was  fixed  and 
agreed  upon  as  the  indemnity,  which  the 
sovereign  or  government  of  Spain  was  will- 


ing to  receive,  in  and  as  a  liquidation  and 
discharge  of  all  such  claims  which  such  so- 
vereign or  government  of  Spain,  as  such 
sovereign  or  government,  had  upon  the  so- 
vereign or  government  of  France,  in  respect 
of  such  losses  and  damage ;  and  that,  there- 
upon, the  said  rente  of  1,850,000  francs  be- 
came the  property  of  the  sovereign  or  go- 
vernment of  Spain,  and  applicable  to  the 
public  service  of  the  sovereign  or  govern- 
ment of  Spain,  and  was  constantly  dealt  with 
and  disposed  of  as  the  property  of,  and  ap- 
plicable to  the  public  service  of  the  sove- 
reign or  government  of  Spain. 

The  prayer  was  for  an  account  of  the 
alleged  trust  fund,  and  for  satisfaction  of 
the  plaintiff's  demand  out  of  it. 

There  were  a  few  paragraphs,  in  which 
certain  facts  were  charged  as  evidence  of 
the  truth  of  the  case  stated  by  the  bill. 

To  this  bill  two  of  the  defendants  pleaded* 
Tlie  plea  commenced  in  the  following  man- 
ner : — "  To  the  whole  of  the  said  bill(except 
so  much  thereof  as  alleges  that  as  evidence 
thereof,  that  is  to  say,  of  the  allegations  in 
the  said  bill  in  that  behalf  mentioned" — 
here  the  excepted  allegations  were  set  forth 
verbatim,  and  also  the  charge  as  to  books 
and  papers  relating  to  any  of  the  matters 
before  excepted  from  the  plea)  "and  to 
the  whole  of  the  discovery  thereby  prayed 
from  these  defendants,  other  than  and  except 
the  discovery  of  the  matters  hereinbefore 
excepted  from  this  plea,  and  to  the  whole  of 
the  relief  thereby  prayed  against  these  de- 
fendants, they  do  plead  in  bar,"  &c.  ■ 

The  plea  Uien  set  forth  matters,  in  sub- 
Stance  the  same  with  Uiose  contained  in  iha 
plea  which  had  been  allowed  in  the  case  of 
MentUxabal  v.  Machado.  It  contained  the 
following  averment — that  thercit/eor  rente*, 
in  the  said  bill  alleged  to  have  been,  in 
August  18SS,  or  afterwards,  transferred  by 
Jose  Noguera  therein  named,  or  by  the  order 
of  the  sovereign  or  government  of  France, 
into  the  name  of  Don  Justo  de  Machado 
therein  named,  was  and  were,  and  every  part 
thereof  was  irrevocably  appropriated  to  the 
purposes  in  the  19th  article  of  the  treaty 
mentioned ;  and  that  no  part  of  the  said  retUe 
or  reiUea  could  or  can,  according  to  the 
said  treaties,  and  the  public  law  of  Europe* 
and  the  established  laws  and  usf^es  of 
S^in,  be  rightfully  applied  either  by  tlie 
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sovereign  or  government  of  Spain,  or  any 
other  person  or  persons,  to  any  other  pur- 
pose than  to  the  payment  of  debts  due  to 
persons  and  private  establishments  within 
the  meaning  of  the  said  I9th  article.  It 
was  accompanied  by  an  answer  to  the  alle- 
gations which  were  excepted  from  the  plea. 

Mr.  Pepyt  and  Mr.  RuskU,  in  support 
of  the  plea,  referred  to  the  decision  of  the 
present  Master  of  the  Rolls  in  Mendixahal 
V.  Machado{t),  as  an  authority  in  point. 
Tlie  matters,  which  were  pleaded  to  this 
bill,  had  been  held  sufficient  to  exclude  the 
plaintiff  from  the  interposition  of  a  court  of 
equity  to  assist  bis  action  at  law ;  they  must 
afford  an  equally  efiective  bar  to  direct  equit- 
able relief. 

On  the  bill  and  the  plea  taken  t<wetheri 
it  appeared  that,  by  treaties  between  France, 
Great  Britain,  and  other  powers,  the  funds 
in  question  were  appropriated  to  a  specific 
purpose.  From  that  purpose  the  govern- 
ment of  Spain  had  no  legitimate  authority  to 
divert  them  ;  and  the  courts  of  the  king  of 
England  would  not  be  made  auxiliary  to  a 
violation  of  treaties  to  which  the  king  of 
Biwland  was  a  party. 

Besides,  it  was  notorious,  that,  from  the 
12th  of  June  18S8,  when  Ferdinand  VII. 
was  removed  from  Seville,  and,  being  de- 
clared incapable  of  governing,  was  replaced 
by  a  regency,  the  Cortes  was  not  de  facto 
the  government  of  Spain,  and  was  no  longer 
recognized  by  England  as  such,  No  foreign 
minister  accompanied  Ferdinand  in  his  cap- 
tivity ta  Cadiz.  The  laws  and  contracts, 
onder  vhidi  the  plaintiff  claims,  were  of 
posterior  date,  being  all  subsequent  to  the 
2Srd  of  June,  They  were,  therefore,  of 
no  validity  ;  and,  though  the  relations  be- 
tween the  British  government  and  the  Cortes 
of  Spain  after  the  I2th  of  June  182S, 
are  not  stated  on  the  bill,  the  Court  will 
take  notice  of  them  in  the  same  way  as  it 
would  take  notice  of  a  public  treaty. 

The  Solicitor  General  (Sir  Edward  Sag- 
demjt  Mr,  Wakefield^  and  Mr.  Jnderdont 
cmtrd. 

The  plea  is  defective  in  form :  it  is  a 
to  die  whole  bill,  except  certain  parts ; 
whereas,  it  ought  to  have  set  forth  in  words 

(t)  1  Simons,  Mi  and  5 Litw  JoinD.Ckanc.  20. 


the  parts  to  which  it  extends :  Salkeld  v. 
Science  (S),  Devonsker  v.  Navenham  (4). 

In  substance,  the  plea  is  no  answer  to 
the  bill.  Tbb  treaties  left  the  appropria- 
tion and  application  of  the  money  to  the 
king  of  Spain ;  and  no  court  can  interfere 
with  any  disposition  of  it  which  tlie  Spanish 
government  may  choose  to  sanction.  The 
treaties  are  satisfied  by  placing  in  the  hands 
of  Spain  the  sum  stipulated  for :  the  appli- 
cation of  that  sum  is  a  (]uestion  merely  be- 
tween Spanish  subjects  and  the  Spanish 
government. 

Besides,  all  the  parties  to  the  suit  hold  or 
claim  under  the  king  of  Spain.  The  de- 
fendants who  plead,  are  the  agents  of  Ma- 
chado,  and  stand  in  his  place.  Machado 
himself  was  the  agent  of  the  king  of  Spain, 
utd  accountable  to  him;  and  he  never  was 
constituted  a  trustee  for  any  claimant  or 
class  of  claimants  under  the  treaty. 

Mr.  Pepjft,  in  reply. — ^The  objection  to 
the  form  of  the  plea  is  not  tenable.  It  is 
true,  that  a  demurrer  or  a  plea  to  the  whole 
bill,  except  to  so  much  of  it  as  is  afterwards 
answered,  or  with  any  other  exception  which 
does  not  accurately  define  the  parts  ex- 
cepted, is  bad  ;  because  the  extent  of  the 
matter  pleaded  to  is  thereby  rendered  un- 
certain :  and  such  is  the  meaning  of  the  dicia 
of  Lord  Hardwicke  and  Lord  Redesdale,  in 
the  cases  which  have  been  cited.  But,  if 
the  matter  contained  in  the- exception  he 
clearly  defined,  the  matter  pleaded  to  is  also 
clearly  defined  ;  and  the  plea  is  good  ;  and 
so  it  was  held  in  Howe  r.  Duppa  (5). 

The  Lord  Chancellor, — ^The  question  here 
is  with  respect  to  the  validity  or  sufficiency 
of  a  plea.  There  were  objections  as  to  the 
substance  or  merits^f  the  plea,  and  also  ob- 
jections as  to  the  form.  Considering  the  fre- 
quency with  which  the  treaties  and  docu- 
ments connected  with  this  subject  have  been 
before  the  Court,  it  does  not  appear  to  me 
necessary  to  state  them  in  detail ;  nor  is  it 
necessary  for  the  purpose  of  explaining 
sufficiently  the  grounds  of  the  judgment  of 
the  Court,  I  will  endeavour  to  state  the 
substance  of  the  bill,  and  the  substance  also 
of  the  plea,  for  the  purpose  of  seeing 
whether  the  plea  is  in  point  of  fact  an 

(3)  3  Vea.  uu.  107  ;  a.c.3  Atk.  70,  a. 

(4)  SScli.  &Lef.  199. 

(5)  1  Vea.  &  Bea.Ml. 
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answer  to  the  statement  contained  in  the 
bill. 

It  appears  by  the  bill,  that  certain  treaties 
were  entered  into  in  the  month  of  May,  in  the 
year  1814,  and  in  the  montli  of  November, 
in  the  year  1815,  by  which  France  under- 
took to  furnish  and  pay  certain  indemnities 
mentioned  in  those  treaties ;  and  by  a  treaty 
entered  into  in  the  month  July  1814,  be- 
tween France  and  Spain,  as  between  these 
two  countries,  the  provisions  of  the  treaty 
of  May  1814  were  adopted ;  they  were  in- 
Gorporated  in  that  treaty,  and  adopted  as 
between  France  and  Spain.    In  the  nionth 
of  March  1818,  a  secret  convention  was 
entered  into  between  France  and  Spain ; 
and  by  the  terms  of  that  secret  convention, 
France  undertook  to  provide  a  sum  of 
1,850,000  francs  of  rentes,  for  the  purpose 
of  being  paid  to  Spain  in  discharge  of  tlie 
claims  which  the  ^anish  subjects  had  on 
the  government  of  France.    By  an  article 
in  that  treaty,  that  sum  was  to  be  paid, 
whatever  might  be  the  event  of  the  arrange- 
ment that  was  to  be  made  between  France 
and  the  aUies.   If  the  portioiw  allotted  to 
Spain  out  of  the  sum  France  undertook  to 
pay  to  the  allies  for  the  purpose  of  compen- 
sation, should  fall  short  of  the  sum  I  have 
mentioned,  in  that  case  the  difference  was 
to  be  made  up  by  France.  It  was  stipulated 
also,  in  the  secret  convention,  that  the  sum 
I  have  mentioned  should  be  divided  into 
two  portions — that  one  portion  should  im- 
mediately be  paid  over  to  the  agents  of 
Spain — and  that  the  other  portion  should 
renutin  deposited  in  the  hands  of  commis- 
sioners appointed  by  both  powers  until  a 
certain  claim  which  the  suljects  of  France 
liad  on  Spain  should  be  discharged  and 
liquidated.   This  is  the  substance  of  the 
secret  convention  whichwas  signed  in  March 
1818.    Thus  matters  rested,  until  (at  least 
as  far  as  it  is  necessary  to  state  them  for 
the  purpose  of  the  present  question,)  the 
month  of  April  1822.    At  that  period 
another  convention  was  entered  into  be- 
tween France  and  Spain  ;  and  the  object  of 
that  convention  was  the  sum  which  was  so 
deposited.  For  the  purpose  of  putting  an 
end  to  all  further  inquiry  as  between  the 
subjects  of  France  and  the  government  of 
Spain,  France  agreed  to  take  out  of  the  sum 
so  left  in  deposit  a  sum,  I  think,  amounting  to 
425,000fTancftofrente— whtdiwas,!  think. 


about  one-half,  or  something  less  than  one- 
half  of  the  whole  sum  deposited — for  the 
purpose  of  liquidating  the  claims  which  the 
subjects  of  France  had  on  the  government 
of  Spain.  It  was  further  stipulated  in  this 
treaty,  that  the  residue  of  the  sum  should 
be  paid  over  to  such  party  as  the  go- 
vernment of  Spain  should  authorize  to  re- 
ceive it*  In  consequence  of  that  arrange- 
ment, the  whole  of  the  money,  amounting  to  ^ 
a  very  large  sum,  was,  through  the  medinm 
of  inscriptims  in  the  great  book,  and  of 
transfers,  and  of  sales,  paid  over  ultimately 
mto  the  hands  of  Machado,  who  was  the 
consul-general  of  Spain  in  France,  and  the 
agent  appointed  by  the  King  of  Spain,  to  re- 
ceive this  inoney.  Undoubtedly,  therefore, 
Machado,  at  that  moment  and  in  August 
I82S,  held  this  property  on  account  of  the 
King  of  Spain,  as  agent  for  the  King  of 
Spain, 

Shortly  aflerwards,  an  order  was  issued 
to  Machado,  by  the  government  of  Spain 
through  its  ministers,  and  with  the  sanc- 
tion ot  (he  King  of  Spain,  directing  him 
to  transfer  the  funds  to  England ;  andintlw 
course  of  1828,  in  pursuance  of  that  order, 
the  funds  were  remitted,  and  the  mooey 
brought  to  England,  and  Machado  was  in 
possession  of  that  money  in  England.  In 
June  1828,  the  King  of  Spain  sent  a  message 
to  the  Cortes  requiring  the  Cortes  of  Suin. 
to  pass  a  law  or  decree,  to  authorise  the  King 
of  Spain  to  apply  this  money  to  the  general 
services  of  the  government,  and,  as  an  equi- 
valent, to  provide  some  indemnity  for  the 
Spanish  cUims.    In  pursuance  of  that  mes- 
sage, on  the  day  afler,  namely  on  the  19th 
of  June  in  that  year,  a  decree  was  passed 
by  the  Cortes  of  Spain,  with  dn  sanotion  of 
the  Kii^  of  Spain,  constitutii^  as  is  stated 
in  the  bill,  one  of  the  laws  of  Spain,  by 
which  the  King  of  Spain  was  authorized  to 
apply  this  money  in  the  hands  of  Machado 
to  the  general  services  of  the  government 
of -Spain,  and  providing  an  indemnity  for 
the  Spanish  claimants  out  of  other  funds, 
or  from  other  sources.    In  pursuance  of 
that  authority  with  which  the  King  was 
thus  invested,  he  entered  into  a  ctrntract 
with  the  plaintiff  in  the  present  suit,  and 
that  contract  was  ultimately  concluded,  and 
the  general  terras  of  it  are  these :— that  the 
plaintiff*  in  the  present  suit  was  to  pay 
money  to  the  king  and  governmeiu  of  Spain 
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for  the  general  servicei  of  Spain,  and  was  to 
receive  as  an  equivalent  bills  of  exchange 
drawn  against  those  funds  in  the  hands  of 
Machado,  the  king  and  goTemment  of 
Spain  {dedfring  those  funds  to  Mendtsabal, 
the  plaintiff,  who  paid  this  money  to  the 
goTemment  of  Spain.  The  oumey  waa  ad- 
vanced, tlie  bills  were  drawn,  and  they  were 
preaented  to  Machado ;  but  Machado  re- 
fused to  accept  or  pay  them,  and  contended 
that  be  waa  entitled  to  retain  this  money,  or 
at  least  that  the  goremment  of  Spain  bad 
no  authority  to  appropriate  it  to  those  par- 
ttcolar  objects  to  which  it  was  applied.  The 
bill  states,  that  under  these  circumstances, 
Machado  is  to  be  considered  as  a  trustee 
for  Mendizabal. 

With  respect  to  Messrs.  Hullett,  they 
stand  precisely  in  the  same  situation,  ac- 
cording to  the  allegations  of  this  bill,  as 
Machado;  they  received  the  money  as  the 

Jtnts  of  Machado,  and  hold  it  as  tlw  agents 
Bfacbado. 

The  case  on  the  biU  therefore  reaoWee 
itaelf  into  this: — that  dien  were  certain 
cUims  of  individuals  in  Spain  upon  ■  the 
Frendb  govemment,  and  a  treaty  was  con- 
cluded between  the  government  of  France 
and  the  govemment  of  Spain,  by  which 
France  agreed  to  pay  in  discharge  of  those 
dwms  to  the  goTemmeut  of  Spain  a  certain 
snm  of  money,  in  the  confidence  that  the  go- 
Temment of  Spain  would  apply  the  money 
in  aatia&ction  of  those  clainis :  when  that 
uMmey  waa  ao  paid,  a  law  was  passed  in  Spain, 
anUMninng  the  Khig  of  Spain  to  a^ply  that 
mney  u  another  mode,  and  providing  an 
mdemnity.  Hieae  parties  are  all  Spuiah 
snl^ecta.  Machado  is  a  Spanish  aafaject, 
an  officer,  and  an  agent  of  the  Spanish  go- 
vemment ;  the  claimants  are  Spanish  sub- 
jects ;  the  fund  is  a  fund  to  be  applied  to 
Spaniali  purposes  ;  and  the  law  was  passed, 
according  to  the  allegation  in  the  bill,  by 
the  competent  authority  in  Spain,  directing 
this  money  to  he  applied  in  a  particulu 
way.  Snch  law,  unless  something  is  stated 
io  the  plea  for  the  purpwe  of  varying  or 
getting  rid  of  the  efkca  of  it,  ia  a  law 
binding  on  all  the  parties  to  this  trana- 
action. 

That  being  the  subatance  and  effect  of 
ihe  bill,  it  becomes  now  necessary  to  cm- 
aider  the  plea.  The  plea  begins,  by  suting 
a  little  more  to  detail  and  minutely,  the 


original  circumstances  of  this  transaction; 
it  sets  out  the  19tb  and  20th  articles  of  the 
treaty  of  May  1818.  By  the  19th  article 
it  is  stated,  uiat  the  King  of  France  was 
bound  in  duty  to  provide  fiinds  for  the 
liquidation  of  the  claims  of  the  Spantah 
subjects,  arising  out  of  contracta  and  con- 
ventions that  were  entered  into  with  the 
authorities  of  Spain ;  it  then  goea  an  to 
state  in  detail  also,  as  &r  as  ia  neceaaary  for 
thia  purpose*  and  by  a  reference  alao  to  the 
bill,  that  means  were  provided  for  that  pur- 
pose by  the  government  of  France,  and 
paid  into  the  hands  of  Machado.  The 
material  part  of  the  plea  is,  that  the  money 
to-  paid  into  the  hands  of  Machado  was 
paid  for  the  purpose  of  being  applied  to 
this  object — namely,  in  discharge  of  the 
claims  of  the  subjects  of  Spain;  mat  it  waa 
^propriated  to  those  purposes,  and  could 
not  be  applied  for  any  other  object.  These 
moniea  were  irrevocably,  according  to  the 
expression  in  tlie  plea,  appropriated  to  this 
object ;  and  by  the  treaties,  by  the  puUie 
law  of  Europe,  and  the  law  and  usagei  of 
Spain,  they  could  not  be  rightfully  applied 
to  any  other  purposes.  That  is,  in  fact,  the 
substance  and  effect  of  the  plea ;  it  ia  un- 
necessary to  go'  further  into  it. 

The  statement  on  one  side  is  this— that, 
the  fund  .being  in  the  hands  of  the  agent  of 
the  government  of  Spain,  a  distinct  and 
particular  law  is  passed  by  the  competent 
authorities  in  Spain  for  the  purpose  of  ap- 
plying this  iponey  to  certain  particular 
jecta,  to  which  it  has  been  applied.  The 
answer  which  ia  given  by  the  plea  is  this — 
that  the  money  was  irrevocably  appropriated 
to  certain  objects.  Now,  there  can  be  no 
such  thing  aa  an  irrevocable  appropriation 
of  money  to  any  object,  in  any  country, 
that  is  not  liable  to  be  controlled  by  the 
legislature,  by  the  law  of  that  country ;  and 
it  is  no  sufficient  answer  by  tlie  plea  to  say, 
that  this  money  was  irrevocably  appropriatml, 
when  it  is  not  denied  that  a  law  was  passed  for 
tlie  purpose  of  authorizing  the  application  of 
the  fund  io  a  particular  way.  Then  it  goes  - 
on  to  state,  aa  I  have  already  mentioned, 
that,  by  the  public  law  of  Europe,  and  the 
law  and  usages  of  Spain,  this  fund  could  not 
rightfully  be  applied  to  any  other  object.  The 
material  part  of  this  case  appears  to  be  the 
allegation  as  to  the  law  and  usagei  of  Spain. 
On  the  one  aide  it  is  stated  there  was  a  di- 
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rect  taw  paued,  authorising  the  application 
of  the  money  in  a  particular  way.  The 
answer  is,  not  that  there  was  no  such  law — 
not  that  the  law  is  revoked ;  but  that,  by  the 
law,  the  money  could  not  be  rightfully  so 
Bpidied.  The  bill  stateSf  that  tliat  law  waa 
passed,  authorizing  the  money  to  be  so  ap- 
plied ;  and  the  answer  in  the  plea  is,  that,  by 
the  law,  it  could  not  be  so  applied.  It  does 
not  appear  to  me  that  is  a  sumctent  or  dis- 
tinct anawer ;  it  ia  necessary  to  state,  either 
that  there  was  no  such  law,  or  that  that 
law  had  been  rescinded.  The  justice  or 
propriety  of  tliat  law  is  not  a  question 
which  this  Court  can  consider.  If  a  law 
has  been  passed  binding  on  the  subjects  of 
Spain — if  that  was  considered  a  violent  and 
unjust  law,  that  is  a  question  which  the 
courts  of  this  country  cannot  investigate  or 
consider.  As  between  these  parties,  the 
question  is,  whether  -there  be  such  a  law ; 
and,  if  there  is  such  a  law,  1  think  that  the  tri- 
bunals of  this  country  will  give  effect  to  it. 
-  Thereforci  as  to  the  plea,  I  really  do  not 
think  the  plea  contains  in  the  substance  of 
it  B  sufficient  bar  to  the  suit.  The  plea,  as 
far  as  relates  to  the  substance  of  it,  must  be 
disallowed. 

It  is  perfectly  unnecessary,  therefore,  to 
enter  into  the  question  of  form,  but  I  beg  to 
say  a  aiiwle  word  on  one  of  the  questions  of 
form.  The  objection  is  this,  that,  accord- 
ing to  the  usual  course,  so  much  of  the  bill, 
to  which  the  plea  is  intended  to  be  pleaded, 
is -set  cut  with  the  plea,  and  then  the 
matter  is  pleaded  as  a  bar  to  that  part 
of  the  bill  which  is  so  set  out.  in  this  case 
an  opposite  course  has  been  pursued.  The 
plea  at  once  is  pleaded  to  the  whole  matter 
contained  in  the  whole  bill,  except  such 
and  such  paru  of  the  bill,  which  parts  are 
distinctly  set  out.  Now,  there  can  be  no 
objection  to  this  mode  of  pleading  on  the 
ground  of  want  of  precision.  The  plea  in 
this  case  is  just  as  precise  as  if  the  ordi- 
nary course  had  been  pursued ;  and  the  au- 
thorities that  were  cited,  for  the  purpose  of 
shewing  that  the  plea  is  bad  in  form,  are  in- 


applicable, because  they  turn  upon  the  want 
of  precision  in  the  form  of  the  plea.  For 
example,  in  the  case  before  Lord  Hard- 
wicke,  the  plea  was  to  so  much  of  the 
bill  as  was  not  answered :  that^  was  obvi- 
ously defective  in  point  of  precision;  it 
was  necessary  to  investigate  the  uiswer,  to 
know  what  was  pleaded  to,  and  there  could 
be  no  exception  to  the  anawer  under  such 
drcumstances.  Lord  Hardwicke  was,  there- 
f6re,  of  opinion,  Uiat  the  plea  was  not  suf- 
ficient— that  it  was  defective  in  point  of 
precision,  in  the  case  in  Scholes  ^  Le- 
froy,  (where,  however,  the  point  was  dif- 
ferent,) there  are  some  expressions  which, 
in  their  literal  meaning,  seem  to  go  the  length 
of  importing  that  this  form  of.plea  is  insuf- 
ficient; but  they  were  directed  towards  a 
diflTerent  point :  and  there  is  the  direct  de- 
cision of  the  Master  of  the  Rolls  in  Horn 
V.  Duppa,  that  such  a  form  of  plea  is  good ; 
and,  if  we  refer  for  an  illustration  to  what 
takes  place  in  courts  of  law,  a  plea  in  a 
court  of  law  is  either  in  one  form  or  the 
other — it  is  «ther  to  sudi  and  such  mat- 
ter set  out,  or  to  so  much  of  the  declara- 
tion except  so  and  so.  Therefore  I  think 
there  is  no  want  of  precision  in  this  plea; 
and  it  does  not  appear  to  me  there  can 
be  any  objection  on  the  score  of  authority 
—on  the  contrary,  it  is  fortified  by  the 
cases  I  have  referred  to. 

In  this  particular  plea,  the  mode  of 
pleading  which  has  been  adopted  is  conve- 
nient :  but  I  am  aware,  in  a  great  variety  of 
cases,  if  a  similar  course  were  adopted,  it 
would  lead  to  great  incttevenience ;  for  it 
would  be  necessary  for  the  Judge  to  go 
through  the  bill,  and  to  strike  out  the  excepted 
parts  before  he  could  apply  the  plea  to  the 
bill.  Therefiire  I  think  it  would  be  very  in- 
convenient to  adopt  this  as  a  precedent  for 
other  pleas.  However,  it  fs  not  necessary  to 
give  a  distinct  decision  as  to  the  qucsiioii 
on  the  form  of  the  plea,  because  I  am  of 
opinion  on  the  substance,  that  the  plea  must 
be  disallowed. 
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18S0.     >    TAWDRY  AND   ANOTHER  V. 

Feb.  4.  y    oeddes  and  others. 

A  UtUUrix  gives  the  reMidae  of  her  per- 
iimal  estaU  to  tnuteett  upon  IruMi  to  pay  the 
dtddentU  to  A.  during  her  li/et  and,  ajier  her 
deatht  to  apply  the  dividends  to  the  mainte- 
I  nanct,  or  accumulate  them  for  the  benejit,  of 
A'*  chUdrent  till  they  respectively  attain 
twenty-two,  at  which  age  each  of  them  it  to 
be  entitled  to  his  or  her  share  of  the 
pal;  with  limUatioms  over  of  the  smme  of 
suek  of  ikem  at  die-  under  twenty-two:— 
Held,  thatthegifHo  A's  cAtAAvn,  and  the 
Umitatiau  09er,  em  void,  ae  being  too  re- 
male. 

Am;  Seaman,  by  her  will,  dated  ihe  9th 
day  of  January  1798,  gave  various  legacies, 
and  directed  that  the  money  to  be  paid  for 
certain  glass  works,  and  all  the  produce  of 
the  re«due  of  her  estate  and  effects,  afler 
payii^  the  befiare-mentioned  legacies,  her 
fiineru  expenaea,  and  any  debts  which  she 
might  owe,  shtmld  be  placed  out  upon 
uortgage  or  govemment  seeuritiea ;  and 
that  the  interest*  dividends,  or  produce 
thereof  should  Iw  equally  divided  among 
ber  four  sisters  for  their  sole  and  separate 
use,  and  independent  of  the  control  or 
authority  of  Uieir  husbands,  during  their 


natural  lives ;  and  on  the  death  of  her  sisters* 

she  directed  that  the  interest  of  their  re- 
spective shares  should,  at  the  discretion  of 
her  executrixes,  be  applied  in  the  mainte- 
nance and  education,  or  accumulate  for  the 
benefit,  of  the  children  of  each  of  her 
sisters  so  dying,  until  they  should  severally 
attain  the  age  of  twenty-two  years ;  and, 
upon  any  of  tbem  attaining  to  that  age, 
they  should  be  entitled  to  their  proportion  of 
their  mother's  share  of  the  principal ;  and  ih 
case  of  the  decease  of  any  of  tbem  luder  that 
■ge  leaving  lawful  issue,  such  issue  should 
be  entitled  to  their  respective  parent's  sbare, 
at  such  time  as  such  parent  would  have 
been  entitled  thereto,  if  living,  with  the  be- 
nefit of  the  interest  or  produce  thereof  in 
the  meantime ;  but  in  case  any  such  chiU 
dren  should  die  under  the  said  age,  without 
leaving  issue,  or  such  issue  should  die  be- 
fore they  were  entitled  to  the  principal  of 
their  shares,  that  then  the  other  children  of 
her  said  sisters  should  be  entitled  thereto, 
together  with  the  issue  of  any  of  them  who 
should  be  then  dead,  in  like  manner  and 
with  like  benefit  of  survivorship  as  their 
original  shares.  But  in  case  all  the  chil- 
dren of  any  of  her  said  sisters  should  die 
without  issue,  or,  there  being  such  issue, 
they  should  aJjl  die  before  the  principal  of 
their  respeaive  shares  should  become  pay- 
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ftble*  then  the  share  of  luch  of  her  sisters 
whose  children  should  so  die,  should  be 
paid  and  applied  to  and  for  the  brnefit  of 
her  other  sisters,  and  their  respective  chil- 
dren or  isanef  in  like  manner  as  tbeir  ori- 
ginal aharei ;  and  upon  the  decease  of  her 
sister,  Hannah  Evans,  leaving  no  issue,  she 
willed  that  her  brother-in-law,  William  Da- 
vid Evans,  should  have  the  interest  and  pro- 
duce of  Hannah's  share  during  hii  natural 
life,  and  that  upon  his  decease,  the  same 
should  be  applied  to  and  fior  the  benefit  of 
her  other  sisters  and  their  children  in  like 
manner,  and  with  like  powers  of  survivor- 
ship as  the  ihares  of  her  other  sitters 
were. 

The  testatrix  died  on  the  S7th  of  August 
1798,  leaving  her  four  sisters  her  surviving, 
namely,  Elizabeth  the  wife  of  John  Nichol- 
son, Mary,  the  wife  of  Daniel  Vawdry, 
Cadiarine  Perrin,  and  Dame  Hannah  Evans ; 
they  were  her  only  next  of  kin. 

Eliiabeth  Nicholton  died  on  the  2nd  of 
February  1810,  leaving  one  child  only,  the 
defendant  Peter  Nicholson,  who  attained  the 
age  of  twenty-two  years.  He  was  also  the 
personal  representative  of  his  mother. 

Catharine  Perrin  died  on  the  5th  of  Feb- 
ruary 180S,  leaving  <»ie  child  only,  Sarah 
the  wife  of  William  Geddee.  Sarah  Geddes 
died  on  the  5th  of  July  1803,  at  the  age  of 
nineteen  years,  leaving  only  one  child,  the 
defendant,  Archibald  Perrin  Geddes,  who 
attained  tlie  age  of  twenty-two  years.  He 
procured  letters  of  aihininiatntion  of  the 
e^cu  of  hit  mother  to  be  granted  to  him. 

Sir  W.  David  Evana  died  in  December 
1821;  his  widow,  DameHann^  Evans  was 
still  alive,  but  had  no  children.  Mary 
Vawdry  too  was  still  alive,  and  had  six 
children,  all  of  whom  had  attained  the  age 
of  twenty-two  years. 

M r.  Duckworth  appeared  for  the  plaintiffs : 
Mr.  Bicker ttetk,  and  Mr.  Koe,  for  th^  de- 
fendant Arclubald  Perrin  Geddes : 

Mr.  Pem&CT-tofi,  Mr.  Simpkinsont  and 
Mr.  TemptCf  for  other  defendants. 

The  questira  was,  whether  the  gifl  to  the 
childrHi  of  the  testatrix's  sisters  was  not  too 
remote. 

On  behalf  of  the  next  of  kin,  it  was  con- 
tended that  there  was  no  gift  to-the  children 


till  they  attained  twenty-two.  Here  there- 
fore was  a  gift  to  a  clus  of  persons,  bom 
or  unborn,  upon  their  respectively  attain- 
ing twenty-two :  and  unless  the  whole 
class  could  take,  none  could  take.  A  gift 
to  an  unborn  person  on  his  attaining  twenty- 
two,  is  clearly  void,  because  it  does  not 
vest  within  twenty-one  years  after  a  Kfe  in 
being ;  consequenuy,  the  bequest  here  must 
fail.  The  rule  is  laid  down  by  Sir  W. 
Grant  in  Leake  v,  Rolutuon.  He  says, 
"  The  bequests  in  question  are  not  made  to 
individuals,  but  to  classes  ;  and  what  I  have 
to  determine  is,  whether  the  class  can  take. 
I  must  make  a  new  will  for  the  testator,  if 
I  split  into  portions  bis  general  bequest  to 
the  class,  and  say,  (hat  because  the  rule  of 
law  forbids  his  intention  from  operating  in 
favour  of  the  whole  class,  I  will  make  bia 
beqiieats,  what  be  never  intended  them  to 
be,  via.  a  series  of  particular  legacies  to 
particular  individuals,  or,  what  he  had  as 
little  in  his  contemplation,  distinct  bequests, 
m  each  instance,  to  two  diflfereot  daases, 
namely,  to  grandchiklren  living  at  his  death, 
and  to  granddiildren  horn  after  his  death." 

On  the  other  hand,  it  was  contended 
that,  as  the  dividends  and  interest  of  the 
fund  were  given  immediately  upon  each 
sister's  death  to  her  children,  those  chil- 
dren took  immediate  vested  interests,  sub- 
ject to  be  divested  in  caae  of  their  death 
under  twenty-two. 

AnoAer  view  snggested  was,  that  die 
bequest  was  to  be  linriled  to  such  children 
of  the  sisters  as  were  living  at  the  death  of 
the  testator.  And  it  was  said,  that,  at  all 
events,  the  dividends  were  to  be  applied  or 
were  to  accumulate  for  the  benefit  of  the 
children :  that  this  direction  would  be  good 
for  twenty-one  years :  and  that  the  several 
diildren  took  vested  interests  in  so  mtteh 
of  these  dividrada. 

The  following  cases  were  cited — 

Leake  v.  Rohinaon,  2  Mer.  864. 

Jee     Audleyt  1  Cox,  324. 

Bull  V.  Pritchard,  1  Russell,  27 ;  s.  c.  7 

Law  Journ.  Chanc.  41. 
fValker  v.  Shore,  15  Ves.  125. 
RoutLfdge  V.  Darrily  2  Ves.  jun.  357. 
Booth  V.  Booth,  4  VkB.  399. 
Mmttgomerie  v.  Woodky,  5  Ves.  522. 
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The  MasUr  of  the  RolU.-^lt  appears  to 
me  impossible  to  distinguish  this  case  from 
the  residnanr  gift  in  Lnke  t.  JKofroum.  In 
that  case  the  residuary  gift  waa  in  die 
word*  wlneh  I  shall  now  read*  namely, 
**  upon  trust  to  pay  one  moiety  of  the  rents, 
interest,  and  dividends,  to  his  daughter 
Mrs.  Robinson  for  her  life,  and  after  her 
death  to  her  husband  for  his  life,  and  after 
the  death  of  the  surrivor,  to  pay  and  apply 
the  said  moiety,  or  so  much  thereof  as 
they  (the  trustees)  should  think  fit,  unto  or 
for  the  maintenance,  education  and  ad- 
vannment  of  the  said  child  and  children  of 
the  said  Elisabeth  Grace  Robinson  by  the 
said  George  Robinson  (other  than  and  ex- 
cept the  said  W.  R.  Robinaon),  nndl  they 
Burald  attain  twen^-fire  or  marr^  as  afore- 
said, in  equal  shares  and  {voportions ;  and, 
after  the  attainment  to  such  age  or  marriage, 
to  pay  and  transfer  all  such  moiety  of  the ' 
residue  or  produce  thereof  to  and  among 
such  child  or  children  in  equal  shares  and 
proportions ;  and,  with  regard  to  the  re- 
maimi^  moiety,  he  directed  that  his  daugh- 
ter Mrs.  Mitimd,  and  her  husband,  and  the 
child  or  children  (if  any)  of  them,  and  their 
issuer  should  hare  and  enjoy  the  same  in 
the  same  manner  aa  before  expressed  with 
regard  to  his  daughter  Mn.  Robinson  and 
her  fomUy." 

Hut,  like  the  present  case,  was  a  gift  of 
residue, — a  circumstance  on  which  Lord 
Alranley  laid  some  stress  in  Booth  v.  Booths 
considering  that  a  residuary  gift  was  to 
be  construed  more  &rourably  than  a  gift 
of  a  leff^ej.  He  considered  that,  if  a  le- 
gaey  fidled,  the  residuary  clause  neverthe- 
tess  disposes  of  it;  whereas,  if  a  residuary 
gift  ftuled,  the  property  was  altogether  un- 
disposed of :  and  he  was  of  opinion  that 
the  Co«irt  would  rather  strain  the  words, 
m  order  to  irive  efiect  to  the  residuary  dis- 
ponlion.  That  diatinoticm  is  not  very  sa- 
tisfactory, but  it  has  nnqueatitmahly  been 
adopted  in  some  of  the  cases.  So  lar  as  it 
has  any  weight,  it  would  be  in  fovour  of 
the  gift  to  the  children  of  the  sisters;  and 
in  Leake  t,  Robinson,  it  would  have  been 
in  favour  of  the  validity  of  the  gift  to 
the  children  of  Mrs.  Robinson  and  Mrs. 
Mit£»d.  In  £tfaA«  V.  Ao6in«m,  the  interest 
of  a  moiety  was  to  be  paid  to  Mrs.  Ro- 
binson for  her  life,  then  to  her  husband 
ftr  life  I  and*  after  the  death  of  the  lurviTor, 
You  VBL  Chaao. 


the  trustees  were  to  apply  the  interest  of 
that  moiety,  or  so  mudi  of  it  as  they 
should  thiiuc  fit,  in  the  maintenance  of  her 
diildren,  until  they  should  attain  twenty- 
five  or  marry;  an^  after  the  attainment  of 
such  or  marriage,  they  were  to  pay  the 
capital  to  the  children  in  equal  shares.  In 
the  will  now  before  the  Court,  the  direction 
is,  that,  after  the  death  of  the  sisters,  the 
interest  of  their  respective  shares  shall,  at 
the  discretion  of  the  executors,  be  applied 
to  the  maintenance  and  education,  or  ac- 
cumulate for  the  benefit,  of  each  of  the 
children,  till  they  attain  twenty-two ;  and 
that,  upon  any  of  them  attainii^  to  that 
age,  he  or  she  shall  leeeiTe  his  or  her 
proportion  of  their  mother's  share  of  the 
principal.  Whether  the  age  specified  be 
twenty-two  years  or  twenty-five  years,  is 
immaterial.  The  only  difference  then  be- 
tween the  cases  is,  that,  in  Leake  v.  Ao6in- 
fon,  the  money  was  to  vest  in  the  children 
upon  attaining  twenty-five  or  marriage: 
here,  the  shares  are  to  vest  only  on  attaining 
the  age  of  twenty -two.  The  introduction  oc 
omission  of  the  event  of  marri^^e,  in  addi- 
tion to  the  other  event  of  attaimng  a  given 
age,  can  in  no  respect  altnr  the  quesUon. 
This  case,  therefore,  seems  to  me  to  run 
on  all-fottn  with  Leake  v.  lUKtuon. 

It  baa  been  ai^^ed  that  the  children  of 
the  sisters  took  an  immediate  vested  in- 
terest, subject  to  be  divested  in  the  event 
of  their  dying  under  twenty-two.  But  I 
do  not  find  any  instance,  in  which  a  legacy 
has  been  held  to  vest,  when  the  gift  has 
been  upon  attaining  a  certain  age,  and  the 
principal  has  been  expressly  given  over, 
if  that  age  be  not  attained.  If  a  testator 
gives  to  A.  at  twenty-two  a  principal  sum, 
and  directs  the  interest  to  he  ap^ed  to 
the  benefit  of  the  legatee  in  the  meantime, 
and  there  is  no  gift  over,  if  the  legatee  die 
before  twen^-one,  then  the  legacy  is  held 
to  vest  by  reason  of  the  interest  being 
given;  and  the  principle  on  which  Uiat 
rule  proceeds  is,  that,  inasmuch  as  it  is  ne- 
cessary, for  the  purpose  of  paying  the  in- 
terest, to  separate  this  legacy  ftom  the. 
bulk  of  the  general  assets  immediately 
upon  the  testator's  death,  it  is  considered, 
that  the  testator  contemplated  an  immediate 
vcbted  interest,  and  that  the  payment  only 
was  to  be  postponed  till  the  prescribed 
1^.  It  iSf  therefore, — not  a  role,  that 
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giving  the  interest  is  a  gift  of  the  principal, 
— but  a  presumption  tiiat,  in  giving  the  in- 
terest, the  testator  intended  tlie  principal 
to  vest;  and, like  every  other  prcsuniption, 
it  is  to  be  repelled  by  expressions  of  a  con- 
trary tendency.  Now,  htre,  the  testator 
has  expressly  said,  that,  if  any  child  dies 
jjefore  twenty-two,  the  benefit  of  the  be- 
miest  is  to  go  over.  ThiSffUcft^ion  repels 
presumption  arising  firom  circum- 
Rtance  of  the  direction  as  to  the  interest. 

I  am  now  applying  myself  simply  to  gifts 
of  personal  estate.  With  respect  to  real 
estate,  a  different  rule  is  followed,  arising 
from  the  doctrine  in  Borastun's  case,  wliich 
lias  been  recently  confirmed  in  the  House 
pf  Lords. 

On  the  part  of  Peter  Nicholson,  it  was 
argued,  that,  on  the  construction  of  tliis 
the  gift  to  children  w»f  to  b^^f)gg|^ 
(0  children  living  ^t  tb«  death  or  (b*  tttfil* 
trixt  That  would  be  conuary  to  every 
authority  on  the  lubjecti  and  to  the  plain 
vords  of  the  will. 

It  was  further  argued,  that  the  accumu- 
lation, which  was  to  take  place  at  [lie  dis- 
cretion of  the  executors  until  the  children 
attained  twenty-two,  was  not  wholly  void, 
but,  according  to  the  rule  adopted  in  tlie 
construction  of  the  Thcllusson  Act,  would 
be  good  until  ihey  attained  twenty-one. 
I'iic  Tiicllusson  Act  was  passed  in  the 
4Pth-y^  ^  Geo.  3.  Tills  testator  died 
jn  ]llt98.,$acli  a  consideration  of  the  clause 
as  to  accumulation  is,  therefore,  totally 
out  of  the  question. 

On  the  whole,  this  gift  to  the  children  of 
the  sisters  ts  void  as  being  too  remote :  the 
subsequent  gifts,  being  dependent  ow  the 
failure  of  this  prior  gift,  arc  all  loo  reunite  : 
and  the  residue,  after  the  dcalh  of  ihe  sis- 
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Feb,  15.  5 

A  UHatrUs  gtBU  thg  midug  of  her  pro- 
perltf  to  exfottort,  vptm  tnut  to  diipote  of 
the  lame  ai  auc^  times  and  /or  tuch  purpotet 
4U  thetf  thottid  think  jit ;  it  (leiag  A«r  inttntion 
iluU  Ik*  ditlrilMtliom  ihgreqf  fltould  be  left  en- 
tirely to  their  tUa^refion: — Held*  t/iot.  the 


Sarah  Hatrell,  hj  hat  will,  bequeathed 
SOD  guineas  to  Bennett  Garlilte,  and  100 
guineas  to  the  Ber.  Thomas  Brown.  Then, 
after  giving  pecuniary  legacies  to  the  plain- 
tiffs and  other  relational  she,  in  ber  villi 
proceeded  in  the  following  words 

'*  And  whereas  I  have  power  to  dispoafl 
by  will  of  the  sum  of  2,000/.,  which  my  exe> 
cutori  will  be  entitled  at  iny  decease  to  re« 
ceive  from  the  executes  of  Mr.  Thomaa 
Hatrell,  of  Newcastle-under-Lyne— now,  I 
do  hereby  direct,  that  the  annual  iatereit 
or  dividends  thereof  shall  be  paid  and 
plied,  at  the  discretion  of  my  executors,  to 
or  for  the  use  of  my  sister,  Mrs.  Dorothy 
Hatrell,  during  her  lifej  and  as  to  the 
said  principal  sum  of  9,000/.,  subject  to 
my  sister's  life-ioteiest  therein,  and  all  and 
singular  other  my  estate  and  efiects  what- 
aoever  and  wheresoevf  r*  real  and  persooali 
'not  bereinbefora  dispoaed  of|  and  every 
part,  ahare,  or  interest  therein  respectively, 
of  or  to  which  I  now  am,  or,  at  the  time  oC 
or  immediately  befbre  my  decease,  shall 
be  possessed  or  entitled,  in  possession,  ex* 
pecuncy,  or  otherwise  howsoever,  or  where- 
of I  have  the  power  to  dispose  in  anywise, 
I  give,  devise,  and  bequeath,  limit,  ap- 
point, and  dispose  of  the  same,  and  every 
part  and  parcel  thereof  respectively,  to  the 
said  W.  B.  Garlike  and  Rev.  Thomaa 
Brown,  to  hold  to  them,  their  heirs,  exe- 
putors  and  administrators*  according  to  the 
nature  and  tenure  of  such  property,  upon 
trust  to  dispose  of  the  same  at  audi  time* 
and  in  such  portions,  and  for  such  usesand 
purposes,  as  they  shall  think  fit;  it  being 
my  will  that  the  distribution  thereof  shall 
beleft  entirely  to  their  discretion;  and  here* 
by  revoking  all  former  wills,  I  declare  this 
only  to  be  my  last  will  and  testament,  and 
do  appoint  the  said  Dr,  W,  B*  Oarlike 
and  Rev.  Thomas  Brown  joint  executors 
thereof,  with  full  power  to  sell  and  W»V9H 
into  money  such  part  of  my  proper^,  wbe? 
ther  real  or  personal,  as  shall  not  consist  of 
money,  and  to  give  valid  receipta  to  pur* 
jeha8ers,and  all  persons  paying,  monies  due 
.to  my  estate,  who  shall  not  be  obliged  la 
aee  to  the  due  ^plication  of  the  money  by 
ihem  paid,  or  be  accountable  for  the  vaitr 
application  thereof,  and  also  with  power  to 
invest  tlie  money  reoeived  by  them,  my 
said  trustees  and  exequtora,  on  auch  secur 
/ity  as  they  ahiU  tppton,  and  vitfy.  Ibt 
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Wedtitfbs  M  iheit  dlsertition."  And  she 
•declared  that  the  said  trustees  and  exe- 
cutors should  be  folly  indemnified  in  exe- 
eiitn^  tiie  trusts  in  them  reposed,  and 
should  not  be  accoufitable  for  more  money 
than  what  should  actually  come  info  then' 
htadt  re8|teetirely.  or  for  any  loss  which 
should  bmpen  to  her  estate,  unless  through 
their  wflttii  neglect  and  defkult,  and  they 
thoiild  not  be  answerable  for  the  acts, 
deeds,  or  defaults  of  each  other.  But  each 
of  them  should  he  entitled  to  retain  and 
reimburse  himself,  all  charges  and  expenses 
which  might  be  incurred  by  them,  or  either 
of  diem,  in  the  execution  of  that  her  will, 
or  as  to  any  matter  or  thing  relating 
hereto." 

The  bin  was  filed  by  some  distant  rela- 
tions of  the  testatrix,  who  were  among  heir 
sext  of  kin,  praying  diat  they  and  th6 
Otfier  next  of  khi  might  be  declared  enti- 
tled to  the  rraidue  of  &e  testator's  penondl 
estate. 

MuTttme^tiAMr.  Stcirroiv,  for  the  plaln- 

It  fs  clear  that  the  executors  cannot 
claim  the  residue  for  their  own  benefit.  It 
Is  clear,  upon  the  whole  language  of  the 
wfl],  that  they  were  meant  to  be  merely 
trustees ;  and  the  question  is,  whether  any 
specific  trust  is  declared  in  this  will.  If 
there  is  no  specific  trust,  then  they  must 
tke  trustees  for  the  next  of  kin.  Now, 
thoogh  the  words  shew  that  the  trustees 
Were  not  to  take  beneficially,  there  is  no 
expression  of  the  purposes  to  whicli  they 
Were  to  apply  the  property.  They  were 
to  deal  with  it  as  they  pleased,  for  the  be- 
nefit of  any  person  except  themselves.  Tlie 
words  are  not  stifiicient  to  create  a  trust 
which  can  be  executed  ;  and  no  objects  of 
the  trust  are  pointed  out.  The  consequence 
is,  that  the  beneficial  interest  in  the  residue 
tl  nnduposed  of. 

JTr.  Pen^m,  tiontrl. 

Ulis  testatrix  never  meant  tliat  these 
ffistant  relations  should  take  an^  part  of 
her  {ffoperty,  except  the  legacies  which 
she  has  given  them.  There  is  a  complete 
of  ue  residue  to  her  executors,  and 
Me  has  directed  that  they  shall  dispose 
pjt  li  {n  what  mwiner  they  please,  nhat 
i^fiaa  {he  Court  to  take  away  from 


them  the  interest,  and  the  power  thiu 
conferred  on  them  t  It  may  he,  that  the 
testatrix  did  not  intend  that  they  should 
retain  the  residue  for  their  own  benefit, 
bnt  she  has  chosen  to  give  it  to  them  ab- 
solutely :  she  trusted  to  then-  discretion ; 
and  that  discretion  they  mean  to  exer- 
cise in  a  manner  the  most  conformable 
to  what  her  wishes  and  Intentions  may 
have  been.  The  Court,  if  it  can  collect  a 
general  intention  to  give  for  charitable  pur- 
poses, will  not  allow  the  gid  to  fail,  hut 
will  itself  select  the  objects. 

The  Master  of  the  Roils  was  of  opinion, 
that  the  executors  were  plainly  intended 
to  be  merely  the  trustees  of  the  residue — 
that  no  trust  was  declared  in  the  will— and, 
therefore,  that  the  next  of  kin  were  en- 
titled. 


18S0.      ^    BUTLER  9.  XTKNaaSLKT. 

Where  tenant  for  Vfct  unmpeachaUe  of 
natte,  cuts  and  sells  timber  planted  for  orna- 
ment or  shelter,  the  proceeds  of  that  timber 
belong  to  the  person  having  then  tlte  Jtrst 
vested  estate  qf  inheritance :  andparlies  hav- 
ing intervening  estates  for  life,  have  no  right 
to  an  account  of  the  jyroceeds  of  tfu  timber  » 
cut,  or  to  Itave  sucit  proceeds  invested  upon  the 
same  trusts  nith  Ihe  lands, 

Godfrey  Bagnall  Clarke  devised  certain 
estates,  subject  to  a  charge  for  tlie  pay- 
ment of  his  debts  and  legacies,  and  an  an- 
nuity, to  trustees,  upon  trust  to  convey 
the  same  to  the  use  of  his  brother,  Gilbert 
Clarke,  and  his  assigns,  for  life,  without  im- 
peacliuient  of  waste,  with  remainder  to  trus- 
tees to  preserve  contingent  remainders,  with 
remainder  to  his  first  and  other  sons  seve- 
rally and  successively  in  tail  male,  with  re- 
mainder to  his,  the  testator's  sister,  Sarah 
Price  Clarke,  for  life,  without  impeachment 
of  waste,  with  remunder  to  trustees  to  pre- 
serve contingent  remainders,  with  remainder 
to  her  first  and  other  sons  severally  and 
successively  in  tail  male,  with  remainder  to 
Clement  Kynnersley  for  life,  witliotit  im- 
peachment of  waste,  with  remainder  to  trus- 
tees, to  preserve  contingent  remainders, 
witli  remainder  to  his  first  and  otlier  sons 
aevendly  and  successively  in  (ail  male,  with 
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remBinder  to  Wenmen  Samnel,  Esq.i  for 
life,  Tvithout  irapeachment  of  waste,  with 
remainder  to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  his  first  and 
other  sons  severally  and  successively  in  tail 
male ;  with  remainder  to  his  the  teitator'a 
own  right  heirs. 

The  testator's  brother  Gilbert  Clarke, 
who  was  also  his  heir-at-law,  died  witliout 
issue,  and  intestate  as  to  the  ultimate  re* 
version  in  fee,  leavbg  his  sister,  Sarah  Price 
Clarke,  his  beiress-at-law ;  she  afterwards 
intermarried  with  Job  Hart  Price,  Esq.,  who 
assumed  the  name  of  Clarke,  and  entered 
upon  and  enjoyed  the  devised  estates,  until 
the  death  of  Sarah  Price  Clarke  in  1801. 
Sheleft  issue  male  one  son — namely,  Thomas 
Godfrey  Robert  Price  Clarke,  and  a  daugh- 
ter, Anna  Maria  Catherine  Clarke,  after- 
wards Marchioness  of  Ormonde.  The  son 
died  an  infant,  and  without  issue,  whereupon 
Clement  Kynnersley,  as  the  next  tenant  for 
life,  in  March  1802,  entered  into  the  pos- 
session of  the  estates,  or  into  the  receipt  of 
the  rents  and  profits  tliereof,  and  so  con- 
tinued until  the  SSrd  April  1815,  when  he 
died  without  inne. 

.  Job  Hart  Price  Clarke  and  Sarah,  his 
wife,  had  levied  a  fine  of  the  reversion  in 
fee,  which  was  then  vested  in  Sarah  Price 
Clarke,  as  beiress-at-Iaw  to  the  testator, 
or  to  her  brother,  the  said  Gilbert  Clarke ; 
and  had  thereby  limited  that  reversion 
to  such  uses  as  she,  Sara'li  Price  Clarke, 
whether  covert  or  sole,  by  her  will,  in  writ- 
ing, should  direct  or  appoint.  She,  by 
her  will,  devised  the  reversion  then  subsist- 
ing, totruilees,  upon  trust  that  her  daughter, 
afmwards  Marchioness  of  Ormonde,  during 
her  minority,  or  until  she  should  marry 
with  consent,  should  receive  an  annuity  of 
1,000^  for  maintenance,  and,  subject  thereto, 
to  the  use  of  Job  Hart  Price  Clarke,  and  his 
assigns,  without  impeachment  of  waste,  dur- 
ing the  joint  lives  of  him  and  the  Marchio- 
ness, until  the  latter  should  attain  twenty- 
one  years,  or  be  married,  and  then,  to  the 
use,  that  one  moiety  of  the  estates,  in  case 
Job  Hart  Price  Clarke  should  be  then 
living,  but  if  dead,  then  that  the  whole 
should  be  limited  to  one  or  more  trustees, 
during  the  life  of  the  Marchioness,  to  her 
wle  and  separate  use,  and  as  to  the  ottter 
Moiety,  to  the  use  of  the  said  Job  Hart 
Price  Clarke,  and  hia  assigns,  for  life, 


wiAont  impeachment  of  waste,  with  re- 
mainder, afier  the  d^th  of  the  Marchi<mess, 
subject,  as  to  one  moiety,  in  case  Job  Hart 
Price  Clarke  should  be  then  living,  to  his 
life  estate  therein,  to  her  first  and  other 
sons  successively  in  tail  male,  with  re- 
mainder to  her  daughters  in  tail,  with  cross 
remainders,  with  remainder,  subject  to  a 
term  of  1 ,000  years,  for  the  purpose  of  rais- 
ing money  for  the  payment  of  certain  lega- 
cies, to  the  use  of  Job  Hart  Price  Clarke,  his 
heirs  and  assigns  for  ever. 

Job  Hart  Price  Clarke,  by  indentures  of 
lease  and  release,  bearing  date  respectively 
the  15tli  and  16th  of  June  1809,  duly  con- 
veyed and  assured  all  his  estate  and  interest 
in  the  devised  {premises  to  the  Marquis  of 
Prro<mde  and  his  heirs.  Wenman  Samnel, 
the  tenant  for  life  in  remainder,  expectant 
on  the  decease  of  Clement  Kynnersley 
without  issue  male,  died  in  his  lifetime 
without  issue  male. 

In  Aprill816,  the  Marquis  and  Mardtio- 
ness  of^  Ormonde  filefl  their  bill  in  the 
Court  of  Chancery  against  Thomas  Sneyd 
Kynnersley,  the  executor  of  Clement  Kyn- 
nersley, in  which,  after  stattng  the  limita- 
tions to  which  the  estate  had  been  friHn 
time  to  time  subject,  they  alleged,  that  the 
mansion-house  and  park  of  Sutton-cum- 
Duckmanton,  which  was  part  of  the  devised 
premises,  was  an  ancient  family  seat ;  that 
Clement  Kynnersley,  during  the  time  he  was 
in  possession,  caused  to  be  felled  and  cut 
down  many  ornamental  timber  trees,  or 
trees  planted  for  ornament  or  shelter  in  the 
park  and  about  the  house,  and  also  divers 
saplings  and  young  trees,  not  nearly  come 
to  maturity,  and  various  spring  woods, 
which  grew  on  the  estates,  prematurely,  and 
before  the  same,  according  to  the  usage  of 
the  country,  were  arrived  at  the  proper  state 
for  cutting;  and  that  he  sold  and  disposed  of 
the  trees,  saplings,  and  woods  so  cut,  for  a 
large  sum  of  money,  the  whole  of  which 
he  received  and  applied  to  his  own  use. 

The  prayer  was,  that  an  account  might 
be  taken  ofall  timber  and  other  trees  grow- 
ing in  or  near  the  mansion-house  and  park, 
and  wliich  were  ornamental  thereto,  or 
which  were  planted  for  ornament  or  shelter 
thereto,  and  of  other  trees  or  woods  grow- 
ing on  the  estates  unBt  for  felling  or  cuttmg, 
and  which  were  felled  and  cut  and  sold,  or 
Otherwise  disposed  of  by  QemeotKynnen* 
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Ity,  md  of  the  monies  received  by  him  on 
tfare  stle  thereof,  or  of  such  of  them  as  were 
sold,  and  of  the  value  of  such  of  ihem,  if 
any,  as  were  not  sold  by  bim ;  and  that  his 
eatate  might  be  declared  liable  to  make 
good  tbs  produce  or  value  of  the  timber, 
and  other  trees  and  woods,  which  should 
af^ear  to  hare  been  improperly  felled  or 
cut ;  and  that  the  defendant,  Thomas  Sneyd 
Kyuwntey  might  be  compelled  to  pay  the 
same  to  the  plaLitifib,  or  into  court  for  the 
benefit  of  the  person  or  persons  ultimately 
to  be  entitled  to  the  inberitance  of  the 
estates. 

\  The  defendant  by  his  answer  stated,  that 
in  Michaelmas  term  1807,  Job  Hart  Price 
Clarke  and  the  Marquis  and  Marchioness 
of  Ormonde  had  exhibited  their  bill  agaiost 
Clemoit  Kynnersley*  in  respect  of  the  same 
wastes  whi^  was  the  subject  of  the  present 
suit.  On  the  SOth  of  December  1807,  an 
injuDCtioa  issued  in  that  suit,  which  was 
never  dissolved. 

To  that  bill,  aa  answer  was  filed  in  June 
1S08,  in  whidi  Clement  Kynnersley  ad- 
mitted that  he  had,  in  the  years  1805  and 
180G,  cut  down  certain  timber  and  other 
trees  in  Sutton  Park,  to  the  value  of  S,iiiSl. 
19$.  8d.t  but  insisted  that  be  had  a  right  to 
do  so.  No  further  proceedings  were  had  in 
the  suit. 

Lady  Ormonde  died,  having  devised  all 
her  interest  to  tlie  Marquis. 

On  the  6th  of  May  1820,  the  eaase  came 
to  a  bearii^,  when  a  decree  was  made, 
wlueb,  among  other  things,  ordered  that  it 
should  be  referred  to  the  Master  to  inquire 
whether  Clement  Kynnersley,  in  the  year 
1804,  or  at  any  time  subsequent  during  liis 
life,  cut  or  felled  any  timber  or  other  trees 
which  were  planted  or  left  standing  for  orna- 
ment or  shelter  of  the  mansion-house  or 
park  in  the  pleadings  mentioned,  or  any 
other  timber  or  trees  growing  on  the  esutes 
in  qnestion,  that  were  unfit  for  cutting  and 
feDi^s ;  and  if  the  Master  should  find  that 
Cleaocot  Kynnersley  did  cut  any  such  tim- 
ber or  other  trees,  then  it  was  ordered  that 
the  said  Blaster  s^ld  inquire  whether  the 
saiiieoraDypartthereofweresoldbyhim,and 
at  wh*t  price;  and  it  was  ordered,  that  the 
defimdant  Thomas  Sneyd  Kynnersley  should 
be  charged  with  such  value ;  and  it  was  de- 
cbraiuiatbe  was  liable  to  answer  out  of  the 
fssett  efibe  said  Clement  Kynnersley,  what 


slu>Qld  be  found  due  for  the  amount  of  ,tke 
price  or  value  which  should  be  so  found  due 
by  the  Master. 

The  Marquis  of  Ormonde  died,  and  hie 
executors  revived  the  proceedings. 

By  an  order,  bearing  date  the  13th  of 
March  182S,  and  made  by  consent,  it  was 
refiirred  to  tlie  Master  to  approve  of  a 
proper  person  to  be.  the  arbitrator  of  the 
matters  in  difierenee  in  the  said  causey  at 
also  all  other  matters  in  diffirence  between 
the  personal  representatives  of  the  Marquis 
of  Ormonde  and  Thomas  Sneyd  Kynners- 
ley, aa  executors  of  Clement  Kynnersley  : 
and  he  was  to  settle  and  approve  of  proper 
bonds  to  be  entered  into  by  the  parties  for 
that  pnrpose. 

In  pnrsuance  of  this  order,  the  Master 
made  his  report,  bearing  date  the  SOth  of 
July  ISStS,  whereby  he  certified,  that  he 
had  approved  of  Mr.  Hugh  Parker  as  a  fit 
arbitrator,  and  tliat  he  had  settled  arbitra- 
tion bonds.  These  bonds  were  executed. 
'  Mr.  Parker  made  his  award,  bearing  date 
the  S5th  of  November  1823,  wliereby  he, 
among  other  thinn,  ordered,  that  the  de- 
fendant, Thomas  Sneyd  Kynnersley,  should 
pay  to  the  plaintifis,  on  the  12tli  of  Fe- 
bruary then  next,  the  sum  of  3,871^  in 
full  of  all  their  claims,  as  personal  repre- 
sentatives of  the  Marquis  of  Ormonde, 
against  the  executors  of  Clement  Kynners- 
ley, deceased ;  and  that  he  should  also  pay 
to  them  the  costs  of  the  suit,  with  the  ex- 
ception of  the  costs  of  one  part  of  it. 

In  April  1 825,  the  defendant  presented 
a  petition  of  rehearing,  in  which  he  alleged, 
that  the  decree  of  1820  was  erroneous,  and 
insisted  that  the  whole  bill  should  liave  been 
dismissed  with  costs.  The  cause  was  re- 
heard, and  the  bill  was  dismissed  by  an 
order  dated  tlie  24th  of  April  1825. 

The  plaintiflf  appealed  to  the  House  of 
Lords ;  and,  on  the  hearing  of  the  appeal, 
the  House  ordered,  tliat  the  appellant,  upon 
withdrawing  his  appeal,  should  be  at  liberty 
to  present  a  petition  of  appeal  to  the  I<ord 
Chancellor  against  the  Vice  Chancellor's 
decree  of  reversal,  the  appellant  and  re- 
spondents respectively  beina  also  at  liberty 
to  make  such  motions  or  o£er  applicationa 
to  the  Lord  Chancellor,  touching  the  award 
and  the  confirmation,  or  setting  aside  thereof 
as  they  might  be  advised,  to  make;  such 
notioiu  or  other  applicatiens,  to  be  beard 


Digitized  by 


7» 


CASES  IN  CHANCERY : 


ai  the  lame  time  whli  dw  petiiioiu  of  re* 
heBring,  to  to  be  presented.  And  it  was 
ordered,  tliat  the  cause  should  be  remitted 
back  to  the  Court  of  Chancery  to  proceed 
therein  accordingly,  reserving  to  each  party 
the  right  of  appealing  from  any  order  or 
decree  to  be  made  therein  by  the  Court. 

In  pursuance  of  this  order,  the  present 
appeal  was  presented. 

There  was  also  a  motion  to  set  aside 
Mr.  Parker's  award. 

The  Solicitor  Gaural  (Sir  Edward  Sug' 
dm)  waa  in  support  of  die  aj^eal : 

Mr.  Pepytt  contrft. 

The  question  was,  whether  the  plaintiflfk 
liad  such  an  interest  in  the  subject  of  the 
waste  as  would  eoable  them  to  maintain 
the  suit;  in  other  words,  whether  they 
had  any  interest  in  the  produce  of  the  or- 
nfitteBtal  timber  wjiich  Clement  Kynnenley 
iMwV^ttadi 

in  et^pporC  of  the  appeal,  Sir  Edward 
Sugden  argued,  that  the  produce  of  the 
timberj  the  cutting  of  which  was  equitable 
waste,  was  to  be  considered  as  the  produce 
of  a  part  of  the  corpus  of  the  inheritance, 
which  had  been  unduly  severed  by  the 
tenant  for  life.  It  must,  therefore,  be  ap- 
plied by  the  Gonrt  as  a  portion  of  that  inhe- 
ritance ;  in  other  words,  it  must  be  subject 
to  all  the  trusts  which  affected  (he  lands  at 
the  time ;  therefore,  when  Clement  Kyn- 
nersley  committed  the  waste,  Lord  and  Lady 
Ormonde,  who  then  had  reversionary  in- 
terests in  the  property,  had  also  in  the  pro- 
ceeds of  the  tnnbeT  an  interest  co-extensive 
with  that  which  they  had  in  the  lands.  Con- 
sequently, they  then  had,  and  their  repre- 
sentatives now  have,  a  right  to  an  account 
of  the  value  of  the  timber,  which  the  tenant 
for  life  felled  improperly  and  sold. 

3fr.  ftpy*,  on  the  other  hand,  contended, 
diat,  when  the  waste  was  committed,  there 
was  no  estate  of  inheritance  in  any  person 
prior  to  the  ultimate  fee,  which  was  then  in 
Job  Hart  Price  Clarke.  When  legal  waste 
k  committed,  the  timber  belongs  to  the 
(erson  who  at  the  time  baa  the  first  vested 
estate  of  inheritance:  and  the  same  rule 
must  apply  to  eqnitabTe  waste.  The  timber^ 
therefore,  which  was  felled,  became  the  pro- 
perty of  Job  Hart  Piiee  Chtrite;  no  other 


person  bad  any  interest  in  it ;  and,  Uiere* 
fore.  Lord  and  Lady  Ormonde  have  no  tight 
to  any  account  with  respect  to  it. 

Sir  Edward  Sugden^  in  reply,  Insisted, 
that  any  analogy  drawn  from  the  doctrine  of 
legal  waste  was  fallacious.  Here,  the 
title  to  the  timber  was  in  the  tenant  for  life: 
but  it  was  agreed  on  all  hands,  that  he  could 
not  take  the  benefit  of  his  own  wrongful 
aet ;  and  that  the  Court  must  make  htm  a 
trustee  of  the  prooeds  of  the  timber.  The 

Suestion  then  was,  in  whose  favour  vat 
lis  trust  to  be  raised  7  Why,  for  all  ih« 
objects  of  the  settlement.  There  was  no 
principle  of  equity  on  which  such  a  trutt 
could  be  raised  in  favour  only  of  the  pereob 
having  the  first  estate  of  inheritaneek 

The  following  cases  were  eited 

WUliami  v.  the  Duke  n/BoUm,  I  GoX, 
7S ;  8.  c.  9  P.  Williams,  «68,  n. 

Potttett  T.  the  DveheuofBoUmt  3  Vel. 
274. 

RoU  V.  Lord  SomervitU,  ft  Equ.  Ab.  75^. 
pi.  8. 

Zamdomie  v,  Lansdojvne,  1  Madd.  116. 
Wichham  t.  Wie^am,  Cooper,  t88 ;  Itf 

Ves.  419. 
Delapole  t.  DelajaU,  17  Ves.  150. 

The  Lord  Chancellor. — This  cise  aWsei 
out  of  a  settlement  of  proper^  made  by  A 
person  of  the  name  of  Godfrey  Bagnall 
Clarke.  The  property  was  devised  to  Gil- 
bert Clarke,  the  brother  of  the  tesUtor,  for 
life,  with  remainder  to  preserve  contingent 
remainders ;  with  remainder  to  the  first  and 
other  sons  of  Gilbert  Clarke,  In  tail  male ; 
with  remainder  to  the  testator^s  sister,  Sarah 
Price  Clarke,  for  life,  with  similar  remain- 
ders over ;  with  remainder  to  Clement  Kyn- 
nersley  for  life,  with  similar  remsindera 
over ;  with  remainder  to  Wenman  Samuet 
for  life,  with  similar  remainders  over;  and 
with  the  nltiimite  remainder  to  Gilbert 
Clarke  in  fee.  Gilbert  Clarke  died  withont 
issue  i  and, on  his  dying  withont  i8Bue,Sarah 
Price  Clarke  entered  and  took  possession  ; 
she  had  two  children,  ason  andadaugfater; 
the  son  died  in  180S,  mkler  age,  and  the 
daughter  was  afterwards  Mardiionese  tut 
Ormonde.  On  the  death  of  die  son,  Satah 
Price  Clarke  having  died  in  1801,  and  he^ 
ton  haTiPg  died  in  IBOitt  Ciement  Kytanent' 
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Ity  «UM  into  poasenioii  m  Unant  fbr  IHe ; 
ud,  ia  the  jreari  1605''»Qd  1806,  he  cut 
down  MHM  ornamental  limber,  and  a  bill 
for  an  iojunction  was  filed  in  1807,  in  the 
nanwof  Job  Hart  Price  Clarke  and  others. 
WcBooan  Samuel  died  in  the  lifetime  of 
dcDMOt  Kynnereley;  and  it  t«  material  to 
80«ider  in  vrboni  the  inheritance  waa  vetted 
9lt  the  dno  tlie  timber  was  cut  down. 

I  itatedt  that,  according  to  the  terms  of 
llw  settlement,  the  ultimate  remainder  in 
fee  was  in  Gilbert  Clarke,  tlie  brother  of  the 
testator;  be  died  intestate  as  to  this  remain- 
der ;  it  tlierefore  descended  to  his  sister, 
wbtdi  sister  was  also  Biiter  of  the  original 
testator.  Sarah  Price  Clarke,  therefore,  be- 
came entitled  to  the  ultimate  remainder  in 
fte;  she  married  Job  Hart  Price  Clarke,  and 
Uwy  levied  a  fine  of  the  reversion  to  such 
nses  as  site  should  by  her  will  appoint ;  by 
Ikt  will  she  created  ceruin  life  estates,  with 
remainder  in  tail  to  the  children  of  her 
daughter,  to  the  sons  first,  and  afterwarda 
to  the  daughters,  with  ultimate  remainder 
in  fee  to  Job  Hart  Price  Clarke,  her  hus- 
band. Tliese  contingent  estates  were  con- 
tingent at  the  time  when  the  timber  was  cut 
down,  and  the  vested  remainder  in  fee  at 
that  nsomentwas  in  Job  Hart  Price  Clarke : 
therefore  I  apprafaend  it  is  perfectly  dear  as 
a  queatioa  of  law,  that,  if  this  had  been  a 
question  of  legal  waste,  the  produce  of  the 
trees  eat  down  would  We  beloDged  to  Job 
Hart  Price  Chv  ke. 

It  was  suggested  at  the  bar  during 
'  the  ailment,  that,  although  he  had  a 
vested  estate  of  inheritance  at  the  time, 
there  were  intervening  contingent  estates 
tail,  to  which  it  was  subject :  I  appre- 
hend that  does  not  in  the  slightest  degree 
vary  the  case.  It  would  not  vary  tlie  case 
at  law,  in  an  action  for  waste  ;  and  further 
than  that,  the  caae  cited  at  the  bar  is  also 
deetaivtt  oo  the  point — I  mean  the  case  of 
fniUamMr.  tke  DukeqfBoltinhVfhich  aAer- 
mtda  came  on  in  this  court  under  the  name 
0fPoukit  V.  iheDueheu  ofBoUoiu  In  that 
CHO  the  Duke  of  Bokon  was  tenant  for  life» 
and  hod  the  Bltimate  remainder  in  fee ;  he 
mongfolly  cut  down  the  timber ;  there  were 
eentingeot  estates  tail  depending;  iramedi- 
aidy  afior  that  estate  for  life,  there  was  aa 
falate  in  his  cbildivn,  and  afterwards  an 
oatata  ^lil  in  the  childien  of  bia  sisters ; 
Mbject  10  the  cootuigency  of  Uieio  estates 


tail,  he  took  the  remainder  ia  fee.  The 
Court  in  that  case  said,  that  a  tenant  for  Jift 
cutting  down  timber  should  not,  in  hif  cha* 
racter  of  owner  of  the  inheritance,  claim 
tlie  benefit  of  the  timber,  as  that  would 
enable  him  to  take  advantage  of  hia  own 
wrong.  It  is  clear,  from  the  language  of 
die  Onirt,  that,  in  that  case,  if  tlw  iuwri- 
tance  had  been  in  a  third  person,  notwith- 
standing the  contingent  estate  tail,  the  Court 
was  of  opinion  that  this  person,  having  the 
estate  of  inheritance,  would  have  been  enti- 
tled to  the  produce  of  the  timber.  Tba 
language  of  the  Court  waa  in  these  terras-^ 
**  When  this  timber  was  cut,  no  doubt  at 
law  the  duke  would  have  taken,  being  the 
firat  owner  of  the  inheritance ;  but  the  Court 
very  properly  held,  that  he  ahould  not,  1^ 
a  fraud  on  the  settlement  which  made  him 
tenant  for  life,  gun  that  advanta^  to  him- 
self in  that  reversion  in  fee."  It  is  quite 
clear  from  the  language  of  the  Court  in  that 
Case,  that,  if  the  mheritance  had  been  ia  a 
third  person,  notwithstanding  tlte  estatea 
which  were  still  in  contingency,  the  owiter  of 
the  inheritance  would  have  taken  the  money ; 
and  it  is  quite  dear,  therefore,  aa  far  as  re-> 
hues  to  the  case  of  legal  waste,  that  the 
person  having  the  first  vested  estate  of  in- 
heritance, when  the  timber  is  sold,  would  be 
entitled  to  the  produce  of  that  timber,  not^ 
withstanding  intermediate  estatea  of  inheri- 
tance. 

But  ia  there  any  difierence  with  respect  to 
equitable  waste  7  No  case  was  cited  at  the 
bar  for  the  purpose  of  shewing  tliere  waa 
a  distinction  between  legal  and  equitable 
waste;  and  I  apprehend  the  principle,  which 
applies  to  the  one,  applies  equally  to  the 
other,  as  far  as  relates  to  this  point ;  in  fact, 
the  case  of  RoU  v.  Lord  Somerville  shews 
there  is  no  distinction  in  this  respect  be-* 
tween  l^al  and  equitable  waste.  That  waa 
a  case  where  the  tenant  for  life  without 
impeachment  of  waste,  cut  down  ornamen- 
tal timber,  and  the  person,  the  next  tenant 
Ibr  life,  filed  a  bill  for  an  aceomit,  to  which 
there  was  a  demurrer.  The  Court  was  of 
opinion  that  the  next  tenant  Ibr  life  had  no 
right  to  an  account,  because  he  had  no  in- 
terest in  the  produce  of  the  timber,  as  that 
produce  belonged  to  the  owners  of  the  in- 
heritance ;  I  apprehend,  therefore,  that  the 
same  rule,  which  applies  to  legal  waste  ia 
this  respect,  applits  tbottueqajtable  waate 


Digitized  by 


m  CASES  IN  CHANCERY: 


There  wu  a  dait  of  authorities  citedt 
and  relied  on  u  applicable  r  the  casea 
I  allude  to  are  the  caaei  of  De  la  Pole 
T.  De  la  Pole,  Wickimm  t.  ^Viekham,  and 
Osborne  v.  Ogborne^l) :  but  it  does  not  ap- 
pear to  me  that  they  apply  to  the  present 
queatkm.  Tliese  were  all  cases  where  the 
timber  was  cut  down  under  the  sanction 
and  by  the  authority  of  the  Court,  because 
it  was  beneficial  to  the  estate;  and  the 
Court,  being  applied  to  for  the  purpose  of 
giving  directions  in  that  respect,  imposed 
such  terms  as  it  thought  were  equitable 
and  proper ;— they  were,  in  fact,  cases  of 
arrangement  made  by  the  Court.  That 
was  the  general  principle  acted  upon  ;  and 
the  Court  directed  the  money  to  be  laid  out 
hi  the  purchase  of  other  lands  to  be  settled 
to  the  same  uses that  does  not  apply  to  a 
case  where  the  timber  is  cut  down  by  the 
wrongful  act  of  the  party;  and  the  persons, 
therefore,  must  rest  on  their  legal  rights. 

It  was  said,  that  the  deed  of  1808  would 
•Sect  this  question.  By  the  deed  of  1809 
Job  Hart  rrice  Clarke  conveyed  all  his  in- 
terest  in  this  reversion  to  the  Marquis  of 
Ormonde ;  that  deed  was  executed  after  the 
waste  was  committed  and  the  timber  was 
disposed  of;  and  it  does  not  appear  to  me 
that  the  deed  can  affect  the  present  ques- 
tion. As  far  as  relates  to  the  question  at 
law,  where  the  reversion  is  assigned  after 
the  waste  is  committed,  the  assignee  of  the 
reversion  is  not  considered  as  taking  any 
interest  in  the  waste,  and  is  not  entitled  to 
namtain  an  action.  It  does  not  appear 
to  me,  therefore,  that  the  case  is  at  all 
Taried  by  the  deed  of  1809. 

Under  these  circumstances,  it  appears  to 
me,  upon  the  whole  view  of  the  case,  that 
the  property  in  this  timber  belonged  to  Job 
Hart  Price  Clarke,  who  had  at  the  time  a 
vested  inheritance  in  fee  in  this  property. 

Under  the  first  decree,  made  by  the 
Master  of  the  Rolls,  the  Master  was  directed 
to  make  certain  inquiries ;  before  those  in- 
quiries were  made,  it  was  agreed  between 
the  parties  that  all  matters  in  difierence  in 
the  cause,  and  all  matterain  difference  ge- 
nerally, should  be  referred  to  an  arbitrator 
to  be  named  by  the  Master;  an  arbitrator 
was  chosen — Mr.  Parker;  and  Mr.  Parker 
made  an  award,  by  wliich  be  directed  the 


sum  of  S,800f.  in  respect  of  this  waste  to  be 
paid  to  the  p^sonal  representative  of  the 
Marquis  of  Ormonde,  and  it  was  in  conse- 
quence of  the  existence  of  that  award,  that 
the  House  of  Lords  sent  back  the  case  to 
this  Court,  considering  it  proper  that  the 
award  should  be  disposed  of,  before  the 
judgment  should  be  pronounced  as  to  the 
validity  of  the  decree.  Now,  upon  looking 
at  the  affidavits  as  to  the  award,  I  an  satis- 
fied that  Mr.  Parker  oinsidered  hinss^f 
bound  by  the  firlit  decree  of  the  Matter  of 
the  Rolls,  and  tliat  he  did  not  exercise  any 
judgment  as  to  the  question  of  law.  If 
that  decree,  therefore,  cannot  be  sustained, 
it  follows  that  the  award  cannot  be  sustaioed. 
I  am  of  opinion,  upon  the  whole  case,  that 
the  second  decree  of  the  Master  of  the 
Rolls  was  the  right  decree,  and  that  the 
award  cannot  be  sustained,  and  the  a{^>eal 
ought  to  be  dismissed  ;  but  I  think,  under 
the  circumstances,  it  ought  not  to  be  dis- 
missed with  costs  (2). 


1830.    \  coATBS  0.  tax  cueence  bail- 

Jan.  13.    3  WAT  COHPANY. 

If  a  railnray  company  are  empowered  to 
do  certain  acts,  snaking  contpemalion,  esti' 
nulled  in  a  certain  manner,  to  the  persona 
nliose  property  may  tustain  damage  or  m- 
juryfrom  their  operationSt  and  they  proceed, 
in  pursuance  of  their  powers,  to  erect  an 
arch  over  a  mill-raee  iff  such  eUmenswns  as 
mil  be  injurious  to  the  miil — The  Court 
wiU  interfere  by  i^unetkm  to  restrmin  them 
from  so  damg* 

By  an  act  passed  in  the  9th  year  of 
Geo.  4,  a  certain  number  of  persons  were 
incorporated  by  the  name  of  the  Com- 
pany of  Proprietors  of  the  Clarence  Rail- 
way, and  were  authorized  in  manner 
therein  mentioned  to  make  a  railway  in 
the  line  and  through  the  districts  therein 
specified.  For  this  purpose  they  were 
empowered  to  enter  into  and  do  varioua 
acts  therein  mentioned,  in  and  upon  the 
lands  of  all  persons  whomsoever,  they,  the 
proprietors  of  the  company,  doii^  as  little 
damage  as  might  be  in  the  execution  of  the 
powers  to  them  thereby  given,  and  making 

(s)  See  3  Law  Joora.  Cltaar.  178,  awl  7  Law  J. 
Chaac  tSO. 
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lAiU  Mtitfiieiion  id  nuaioCff  thdtein  «xpre«t- 
ft^f  io  iW  ««!n9rft  4Bd  oceupiert  of,  and  aU 
•pCrsotw  intM«M«L  in,  atiy  hereditametits 
whidi  m^lit  be-  tafceot  medt  er  ii^uredi  for 
dw  daowges  to  be  ^nstaiaed  by 

tlw  execotioii  of  tuebi  pbwers  (  and  the 
Mid  aot  WM  to  be  snmcieet  ^  indbm* 
tafy  the  said  company,  abd  aH  other  per- 
sons  wfaomaoerer,  for  wfaat'tbey  abould  do 
by  vfrtue  of  the  powers  thereby  granted, 
•abject,  MTertbelcBff,  to  auoh  provisos  and 
natrietioni  aa  mere  thereiaaftn'  containedb 
.And,  for  Settling  tilL  diffekances  which  nught 
•rise  betwecn  Uie  aaid  defendanta  and  the 
mmeri  and  occupien  of»  and  the  pev* 
aoM  intetevted  in,  the  hereditiw^ats 
which  might  be  set  out  and  ascertained  for 
making  the  said  railways  or  tram  roads, 
and  other  works  and  conveniencies,  or 
which  might  be  otherwise  a^ected  or  pre- 
judiced by  the  execution  the  powers 
thereby  granted,  tonching  the  purfchase- 
money  to  be  paid,  or  recompense  to  be 
made  respectively,  ibr  or  in  respect  of  the 
same,  it  waa  amongst  other  thinj^s  enact- 
ed, that,  if  any  person  seiaed  or  possessed 
of,  or  interested  in  any  such  beredita* 
meots,  should  not  agree  with  the  said  de- 
fendanta  for  the  sale  and  conveyance  of 
dieir  interests  therein,  a  jury,  to  be  sum- 
moned  in  manner  therein  mentioned,  dioold 
aaseis  and  atcartatn  the  sum  or  euma  of 
money  to  be  paid  for  the  purdiase  of  sucb 
hereditaments,  and  also  what  separate  and 
distinct  sum  or  sums  of  money  should  be 
paid  by  way  of  recompense,  either  for  da- 
nu^e  which  shonid  before  that  time  have 
been  sustained,  or  for  the  future,  tempo- 
rary, or  perpetual  continuance  of  damage, 
the  cause  or  occasion  of  which  should 
have  been  only  in  part  obviated,  repaired, 
or  remedied  by  the  said  defendants.  And 
it  was  thereby  furdier  enacted,  that  the 
company  should,  and  liiey  were  thereby 
required,  at  their  own  costs  and  charges, 
to  nuke,  or  cause  to  be  made,  such  arches, 
tunnels,  culverts,  drains,  or  other  passages, 
ovtr,  and^r,  or  by  the  side  of  the  said  tail- 
ways  or  tram  roads,  and  the  feinces  on  the 
aides  thereof^  of  such  depth,  breadth,  and 
diavnuons  as  should  be  sufBcient  at  all 
ttnes  to  convey  %he  water  clear  from  the 
lands  af^oiniiig  of  lyii^  near  to  the  said 
laulaaiftor  tram  voadij  witbout  obttrttct* 
roi.TXII.CHimi. 


ing  or  impeding  the  samef  to  the  prejudice 
of  any  of  the  sidd  lands  or  grounas. 

The  plaintiff  was  the  owner  of  a  water 
oom-thill,  calledNwton-miU,andofamiUi- 
ifaee,  mill-dam,  or  stream  of  water  thereto 
belmigieg,  and  used  for  conveying  watar 
thereto  from  a  rivulet  or  brook,  cidUd 
Billii^fham  Beck  or  BilUngham  and  Wol- 
vietoA  Beck. 

The  bUl,  filed  against  the  company, 
alleged  that  the  said  oompeny  intended 
to  Construct  a  railway  so  as  to  pass  over 
ihe  said  miU-dwoi  or  milUraoe,  to  whiek 
the  plaintiff  was  entitled ;  and,  in  puraa- 
bnee  of  sudi  intention,  (hey  were  about  to 
build  a  bridge  otnr  the  mill-dam  with  • 
large  and  heavy  embankment  thereon,  m 
which  die  railway  Was  to  be  conscrttctcd; 
that  the  proposed  bridge  was  intended 
to  be  of  the  he%ht  of  ^ght  feet  nin6  inches 
only  from  the  ground  at  the  bottom  of  the 
mHl-vaoe,  and  would  be  four  feet  only  fVom 
■the  usual  level  of  tlie  water,  and  of  the 
width  of  one  hundred  and  thirty-two  feet, 
and  that  the  apan,  or  length  of  the  ard^ 
was  to  be  eight  feet  only.  The  bill  al- 
leged, diat  these  works  wonM  injure  the 
defendant's  mill  in  a  variety  of  ways,  wbleh 
Were  speciAed ;  and  it  prayed,  among  other 
things,  that  the  defendants  might  be  re* 
strained  from  erecting  Md  building  over 
or  across  the  plaintiff's  miU-dam  or  mill* 
race  any  bridge  or  bridges  of  tKe  dinen* 
eions,  size  and  construction  before  speci- 
fied, or  any  other  bridge,  unless  the  same 
should  be  of  such  dimensions  and  strength 
as  would  effectually  support  the  embank* 
mentand  railway  to  be  placed  thereon,  and 
also  permit  the  water  to  pass  to  and  from 
the  plaintiff's  mill  as  freely  and  uninter* 
ruptedly  as  the  same  then  passed  to  and 
irom  the  same*  and  would  also  seobre  md 
leave  to  tbe  plaintiff  the  benefit  of  tha 
several  ways  and  passers  iben  enjoyed 
by  him  along  the  sides  or  on  the  banks  of 
the  niitl-dam. 

The  plaintiff  having  moved  for  an  in- 
junction, an  order  was  made  by  consent, 
referring  it  to  an  engineer  to  inquire  and 
report,  whether  the  plaintiff's  mill  wodd 
sustain  any  and  what  injury,  in  respect  of 
the  floodti^  or  supply  of  water,  from  the 
execution  of  tbe  works  as  proposed  by  the 
fionapany. 

L 
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■  the  appointed  enrinee*-  (Mr.  Mylne)  re- 
ported, that  the  mill  would  sustain  injury 
\iy  the  retardation  of  the  stream  ia  passing 
through  an  arch  of  the  figure  and  extent 
proposed  by  the  defendants  as  a  conduit 
for  the  roill-lead  or  race  under  the  intended 
embankment;  that  further  injury  would 
also  ensue  from  the  archway  being  sub- 
jected to  occasional  obstructions  during 
vrlnter  by  the  accumulation  of  ice  and 
Wreck,  and  particularly  at  its  mouth,  where 
the  stream  narrowed  on  entering,  which  it 
would  be  extremely  difficult,  if  notwiioHy 
itnposkiblev  for  the  miller  to  remove ;  that, 
to  continue  the  plaintiff  in  the  same  full 
•moymenc  of  the  workiag  power  of  his 
smut  as  if  the  Clarence  RaUway  had  never 
been  contempUted,  the  arch  over  the  mill- 
lead  or  race  should  not  be  le«i  in  its  va- 
rious dimensions  than  certain  dimemriont 
therein  specified. 

The  defendants  now  moved,  that  the 
report  of  Mr.  Mylne  might  not  be  con- 
firmed, and  that  they  might  be  at  liberty 
so  proceed  generally  with  their  works. 

■  Afr.  Sugden  KiA  Mr.  Ck'mg  appeared 
for  the  defendants. 

"  They  contended,  upon  the  facts  stated, 
that  no  inj  ury  would  be  done  to  the  pluntiff 
faytheproposed  worlu.  But,  admitting  that 
the  injury  specified  in  the  engineer's  re- 
port would  ensue,  the  act  of  parliament 
bad  provided  for  that  state  of  things.  It 
was  not  alleged,  tliat  the  company  were 
exceeding  their  powers  in  what  they  were 
proposing  to  do ;  the  suggestion  was  merely 
thitt  it  would  be  followed  by  damage  to 
the  pfaintiff.  What  of  that  ?  The  act  had 
provided  ^t  he  should  have  compensation 
for  any  injury  which  he  mi^ht  sustain,  and 
preaoibed  th«  mode  in  whidi  that  damage 
waa  'to  be  estimated.  His  right  was  to 
compensation,  aiul  nothing  more ;  the 
jnrisdiBtSon  of  int«rfbrtng  by  injunction 
was  excluded. 

Mr,  BichertUthf  contri. 

The  act  empowers  the  company  to  do 
certain  things,  and  provides  that  they  shall 
make  compensation  to  parties,  the  value  of 
whose  property  is  afTected  by  their  opera- 
tions. But  if  diere  are  two  ot  three  modes 
of  constructing  any  given  work,  all  of  which 


vrill  be  equally  effective  for  the  purposes  ef 
the  rail-road,  but  of  which  some  will  do 
injury  to  adjobing  property,  while  th^ 
otners,  thou^  somewhat  more  expensiver, 
will  not,  the  company  have  no  right  t* 
adopt  that  mode  which  will  be  attended 
with  injury  to  others,  saying — **  We  shall 
give  you  for  tiiat  injury  a  pecuniary 
compensation." 

The  Lord  Chancellor  vraa  of  opinim,  that 
in  such  a  case  the  Court  ought  to  interfere 
by  injunction;  and  awarded  an  injunction 
to  restrain  the  making  of  an  arch  over  the 
miH-race  of  less  dimensions  than  the  first 
areh  mentioned  in  the  tvpott  <ii  Mr*  Mylne; 


Feb!  &  Mar.} 

/i  purchaser  will  he  discharged  from  hu 
purcluise,  though  the  vendors  Aaw,  since  the 
dale  of  the  report  against  the  title,  put  them* 
selves  in  a  condition  to  make  a  good  title,  if 
the  objection,  which  they  have  enabled  them^ 
tehes  to  cure,  tvas  known  to  tkeir  sotidtiA' 
previously,  and  concealed  from  the  purchaser. 

Semble — The  solicitor  of  the  plaintiff's, 
ttho  'has  the  conduct  of  the  sale  under  a  de- 
cree, is  to  be  eonskkred,  for  the  purposes  of 
the  salCt  as  the  agent  of  all  the  parties  to  f  M 
cause. 

John  Carter,  by  his  tvill,  dated  the  10th 
of  February  1778,  devised  and  bequeathed 
all  the  rest,  residue,  and  remainder  of  his 
estates,  both  real  and  personal,  unto  hia 
brother  Nicholas  Carter,  to  liold  to  ttie  said 
Nicholas  Carter,  his  heirs,  executors,  ad- 
ministrators, and  assigns. 

On  the  23rd  of  September  I76I,  John 
Carter  died,  and  Nicholas  Carter  entered 
into  the  possession  of  all  the  estates,  of 
which  the  said  John  Carter  was  in  posses- 
sion at  the  time  of  his  decease. 

Nicholas  Carter,  by  his  will,  dated  the  1 6th 
6f  March  17S4,  devised  all  his  f>eeho)d, 
copyhold,  and  leasehold  messuages  or  tene- 
ments, lamis,  and  hereditaments,  in  East 
Ham,  West  Ham,  and  Barking  in  Essex, 
Knaresborough  In  YorksMre,andTottenhant 
in  the  county  of  Middlesex,  or  eltewher^i  ta 
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JwU  M  hi$  wife  £ar  life  i  ahd  cUreetea  that, 
after  her  decease,  tbey  sboultl  be  Bold,  and  the 
noDey  to  be  produced  by  such  sale  equally 
divided  and  pud  to  his  seven  daughter^ 
Elisabeth,  Ann,  Sarah,  Mary,  Jane,'LoaiBa, 
and  Dorothy,  share  and  share  alike. 

In  the  same  year,  Nicholas  Carter  died, 
and  thei:eupoD  his  wife  entered  into  the 
possession  and  receipt  of  the  rents  and  pro- 
fits of  all  the  estates  enjoyed  by  her  bus- 
bud  up  to  the  time  of  his  deceaset  and  con- 
tinued in  such  enjoyment  until  her  death  IQ 
the  month  of  July  18U. 

Shortly  afterwards  a  suit  was  instituted* 
to  have  Uie  will  established,  and  the  trusts 
of  it  carried  into  execution ;  and  on  tlie 
13th  of  March  1818,  a  decree  was  madei 
cstabUshing  the  will  and  directing  a  sale  of 
tbeestatas. 

Oo  the  29th  of  July  1813,  the  estates 
ware  sold  beibre  the  Master  in  thirty-two 
lots,  for  several  sums  of  money  amounting 
to  about  33,000/.  On  tlie  30th  of  Octo- 
ber ISIS,  tlie  Master  made  his  separstf 
report,  pUowiog  Sir  Robert  Wigram  as  th« 
purdiaser  of  lots  1,  2,  8,  and  9,  at  the  se- 
veral sums  of  710/.,  1,670/.,  1,875/.,  and 
950k  Thia  r^rt  was  afterwards  duly 
confirmed. 

Several  incuBibrances  having  been  created 
by  the  ^Udren  of  Nicholas  Carter,  inden* 
lores  of  lease  and  release  of  the  13th  &  14th 
of  February  1816,  were  executed  for  the 
purpose  of  conveying  the  estates  to  trustees, 
upon  trust  to  convey  to  the  several  pur- 
chssera. 

Many  of  th^  purchases  were  completed, 
and  part  of  tjie  monies  thence  arisii^  was 
distributed.  Sir  Robert  Wigram  made  va- 
rioua  objections  to  the  title,  took  exceptions 
to  the  report  in  its  favour,  which  were  over-* 
mled  i  ntt,  finally,  pursuant  to  an  order, 
dated  the  4th  of  December  1824,  he,  on  the 
<3rdof  December,  paid  3.459/.  16i.  4(/., 
being  the  renuinder  of  his  purchase-money, 
*'  after  deducting  certain  costs  allowed 
liim,"  in  to  tlic  Bank,  to  the  credit  of  the 
cause,  and  tlie  saiuc  was  subsequently  in- 
vested in  tlic  purchase  of  bank  3  per  ^ent. 
annuities,  in  trust  in  the  cause. 

On  the  face  of  the  abstract,  it  was  ap- 
parent tliat  some  of  the  estates  had  been 
purchased  by  Jolin  Carter  after  the.  date  o^ 

wil^  and  therefore  4id  not  pass  by  it. 
,  Vbji^  tjie  salfi  of  ib^  estate*  took  place 


in  1813,  and  the  conveyance  to  tlie  trusteed 
in  ISIG  was  executed,  it  was  the  full  imr 
pression  of  all  parties,  that  Nicholas  Carter 
■waa  the  heir-at-law  of  Jolm  Carter,  and,  aft 
aueh  heir-at-law,  entitled  to  his  estates  pnrn 
chased  subsequent  to  the  date  qf  die  willj; 
and  they  were  confirmed  in  tliis  supposition 
by  the  fact  of  Nicholas  Carter  having  been 
admitted  to  some  copyholds,  and  in  such  ad;- 
mission,  he  was  described  as  the  heir-at-law 
of  his  brother  John.  It  aflerwards  appeared 
that  Nicholas  Carter  had  an  elder  brother 
George  Carter,  who  died  in  the  lifetime  of 
John  Carter,  leaving  a  son,  John  Cartel^ 
then  about  twenty-one  yeara  of  age,  who 
was  the  heir-at-law  of  John  Carter,  «itd  as 
such  entitled  to  tlie  es^tes  purchased  by  liif 
uncle  aubsequent  to  making  his  will. 

This  circumstance  having  been  commuv 
nicated  to  Sir  Robert  Wigram  in  1826,  he, 
on  the  15th  of  January  lsi7,  obtained  a» 
order,  referring  it  back  to  the  Master,  to 
inquire,  whether  a  good  ti^le  could  be  made 
to  tlie  lots  1,  8,  and  9;.  and,  in  Ji^ne  16%7, 
the  Master  reported,  that  a  good  title  could 
not  be  made. 

From  the  evidence  before  the  Master,  it 
appeared,  that,  in  the  registries  of  the'  parish 
church  of  St.  Giles  within  Crip[dc^te,  ther* 
were  entries  of  the  baptisms  of  three  .soM 
and  three  daughters  of  George  Carter.of  the 
said  parish,  butc|ier,  and  Elizabeth,  his  wifej 
that  the  three  sons  were  named  John,  Geargi^ 
and  Nicholas ;  that  John  was  born  on  the 
Hth  of  June  17ZG,  and  baptized  the  17th 
ofJu1y172G;  that  George  was  bom  on  the 
21st  of  August  1727,  and  baptized  the  3rd 
of  Septeml>er  1727;  and  that  Nicholas  waa 
born  the  5  th  of  January  1731,  and  baptized 
the  SOthof  January  1731 ;  that,  in  the  regis* 
ter  of  the  samelparish,  there  was  an  entry  of 
the  marriage  of  George  Carter,  bachelor,  and 
Sarah  Carter,  spinster,  therein  atated  to 
have  been  tlien  both  resident  in  tlie  sai^ 
parish,  and  such  .marriage  atated  to  tore 
been  solemnised  on  the  S9th.of  I>ecembei 
1755  ;  that  there  were  entries  of  tlie  bap- 
tisms of  two  sons  of  George  Carter  of  the 
said  parish,  butcher,  and  Sarah,  lils  wife — - 
namely,  George,  born  ihc  3?tli  ofJiiIy  1757, 
and  baptized  the  14tl)  of  Aui^ust,  in  the 
same  year,  and  Jolin.born  ilie  Uth  of  May 
1759,  and  baptized  on  the  SOtli  of  tite  same 
month  of  May  ;  and  that,  in  the  register  o^ 
Ifuriela  of  the  laine  parish,  is  an  entry  of  the 
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barid  of  **  George  Carter,  a  cliild,"  on  the 
SOth  of  August  1758. 

John  Carter,  who  now  claimed  tlie  estates 
purchased  by  the  original  testator  subse- 
quent to  the  date  of  hii  will,  was  the  sur* 

TlTing  SOD. 

The  plaiBtiflf  t«ok  exceptionB  to  the  Mas* 
ttr's  report.  Before  they  came  on  to  be 
argued,  the  parties  interested  under  the  wiU 
obti^aed  flrom  John  Carter,  the  elaiman^  a 
nleasB  and  conveyance  of  whatever  interest 
Ae  might  have  as  heir-at-law. 

The  exceptions  were  overruled }  and  then 
there  came  on  a  motion  on  behalf  of  tlie 
puvchaier,  to  be  discharged  fVom  his  pur- 
diase;  and  also  a  motion  on  behalf  of  the 
parties  in  the  cause,  that  it  might  be  re- 
ferred back  to  the  Master  to  inquire,  whether 
•  good  title  could  now  be  made. 
■  The  solicitor  for  the  plaintifTs  had  had 
•he  conduct  of  the  sale  j  and  it  was  alleged; 
fat  the  aflidavfts,  that  he  was  aware  that 
Wohcdas  parter  was  not  the  heir*at-laTr  of 
John,  long  before  the  fitet  was  communi'- 
sated  to  Sir  Robert  Wigram,  and  that  hk 
had  improperly  witliheld  it  from  him. 

The  P\ce  Chancellor  granted  the  motioh 
of  the  purchaser,  and  refused  the  other  mo- 
tion. 

The  parties  In  th^  cause  now  moved,  be* 
fore  the  Lord  Chancellor,  to  discharge  his 
Honont's  order. 

Tht  SoUeiior  Oauralt  and  Mr.  Wigtmt 
§ac  the  purchaser. 

The  vendors  were  not  in  a  condition  to 
make  a  good  title  at  the  date  of  the  re- 
port ;  the  objection  was  one  of  which  their 
solicitor  was  aware,  and  which  he  concealed 
from  the  purchaser.    Tlie  Court  will  not 

e've  him  an  opportunity  of  shewing  that  he 
now  in  a  condition  to  make  a  good  title. 

■'  '9tfl^BtirM,  Mr.  Knight,  and  Mr.  WhiU 
MlM^'ftWRrioiispartiesifttheoattse,  contr^ 
-^'Tiii^  Mfi^  tif  tfie  plaihftfirs  Hd  e^^j^ 
S^^ason  to  beheve  that  Nicholas  Carter  was 
(he  eldest  son  of  John  :  no  claim  had  ever 
b^ntnadc ;  the  person  who  Iiad  the  suppos- 
rairight.never  asserted  it  till  1S2G.  There 
is,  therefore,  no  ground  for  supposing  that 
the  solicitor  of  the  plaintiffa  was  not  acting 
With  perfect  good  faiih. 
""But, -even  if  be  btidbie«a  awaT^  oTthb 


objection,  and  had  suppressed  it,  he  was 
not  the  a^ent  of  the  defendants,  among  whom 
are  married  women  and  infants :  they  muit 
not  be  prejudiced  b;  his  acts. 

It  is  sufficient,  therefore,  if  a  good  title 
can  now  be  made ;  and  It  is  admitted,  that 
it  can.  Under  such  cirCBmataBces  the  pur- 
chaser ought  not  to  be  discbaiged. 

-  The  SoUeitor  General,  in  reply,  insisted', 
that,  as  the  sale  had  been  conducted  by  the 
solicitor  of  the  plainiiffi,  he  was  to  be  ton* 
sidered  for  this  purpose  as  the  agent  of  aU 
the  parties. 

March  16.— file  Lord  ChanceUor.'-^t^ 
cording  to  my  present  imprnsion,  I  think 
ftll  the  parties  are  responsible  fbr  the  acts 
of  Mr.  Street.  As  Mr.  Street  acted  as  the 
agent  for  all  these  parties,  !t  would  be  In- 
justice to  the  other'  side,  who  treated  ivKli 
them  all  through  the  agency  of  Mr.  Street^ 
that  ftey  should  not  be  bound  by  liis  actsl 
I  think  the  question  resolves  itself  i^to  thtsj 
whether  or  not  there  was  any  coneealmetitj 
According  to  my  present  impressten,  front 
the  affidavits  made  by  Mr.  Street,  be  does 
not  even  deny  the  charge,  or  attempt  to 
deny  it.  His  attention  was  directed  to  it; 
and  tite  fair  inference  to  be  dvawn  from  this 
affidavit  was,  that,  his  attention  having  beieH 
directed  to  it,  he  either  purposely  abstained 
from  examhiing  the  regis(er,tfr  did  examine 
the  register  and  ascertained  the  fitets,  whielf 
are  now  admitted 'to  have  impeaehed  the 
title.  That  being  the  case,  I  think  the 
parties  are  responsible  fbr  it.  And  to  say 
that  the  purchaser  under  these  circum- 
stances is  still  to  have  another  reference  to 
the  Master  for  the  purpose  of  determmhi^ 
Tdiether  the  title  can  now  be  made  gooid,  id 
more  than  under  any  rule  or  practice  of 
this  Courts  the  parties  are  entitled  in 
expect.  ' 


March  18.— fJie'  la^d  Cktm^ltbr.'-lt 
appears  that  this  sale  took  p1ac^,  'I  thifflc; 
m  the  year  1813;  the  abstract  of  title  wa«' 
delivered  either  at  the  close  of  the  yealf 
1S13,  or  in  the  beginning  of  the  year  1814. 

Mr.  Whitton,  the  solicitor  of  Sir  Robert 
Wigram,  upon  perusing  the  abstract,  foun4 
that  a  part  of  the  property  had  been  pUrJ 
chased  after  i!he  execution  of  the  Trin  of 
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7«bci  GwHi';  Md  1i«  «rot«  ttitreiRnre  to 
M««R-i.  Stte9t  &  Wolfe,  mentfening  that 
circMMUnce,  and  saying  tliat  it  would  be 
nwaatery  to  satisfy  him  that  Kiehelafl  wa« 
dM  hnr-at«lftw  of  Joho.  la  Answer  to  thii^ 
a  leMar  was  written  from  Mr.  Street's  office, 
Mating  that  Niebolaa  was  the  brodter  of 
Jeim ;  that  m  the  death  of  John  be  was  the 
heir;  end  stating' ^ircnmstanoee  confinnning 
that  representarion.  This  led  to  mother 
letter  from  Mr,  WhUton,  in  which  Mr, 
Whkton  requh-ed  the  register  of  the  mar- 
xiage  of  the  parents  of  John  and  NichoIaB^ 
and  the  register  of  the  baptism  of  the  two 
sons  {  and  there  tlie  metier  ti^sted. 

The  question  was  suspended  in  cense- 
qnence  of  other  objections  heing  made  to 
the  title.  Nothing  further  was  said  with 
mpect  to  that  parttculer  otneetkm;  all  tho 
odkerohjectiont  as  Cotlie  tltfe  were  cleared^ 
I  Aink,  in  the  year  1824 ;  and  in  the  year 
]82<  ilie  draft  of  the  cMVeyance  was  de- 
livered, and  was  returned  by  the  vendor, 
approved.  Sliortly  aftet^  that,  a  eommimi- 
eaikm  was  made  to  Sir  Robert  Wigram, 
that  in  point  of  ftct  Nichohu  was  net  the 
heir-at-law  of  John;  that  there  was  another 
faitennediate  brother,  who  haci  left  issue. 
Upon  Ais  eenmnunication  being  made  to 
Sir  Robert  VNgnimi  the  faet  was  commu- 
aiealtfl  to  Mr.  WhittoDi  the  athnney ;  and 
hfc  ioKaiiUy  tent  his  deilt  to  St.  Ofles, 
Ocipplq^,  to  search  the  registry,  who 
dhttOVered  witfaoirt  the  slightest  difficulty, 
dttt,  in  point  of  foet,  there  was  an  interme-, 
diate  brother  George,  who  had  left:  issue, 
George  and  Jolmi  that  George  had  died 
early  in  fai&iicy,  and  that  Uohn  was  the 
heir-at-law.  Tl^s  ted  again  to  a  contro- 
veny  in  tliis  -court,  and  .that  controversy 
(CTBrfoated  in  another  reftreitce  to  the  Mas- 
ter. -  Thta  controversy  WAs  carried  on  in' 
the  Viea<%aiicell<^*s  conrt  before  the  pre- 
sent  Maiit«r  of  the  Rolls ;  tlite  question  of 
tfOa'ftWirelbtivdha^h  to  the  Master;  the 
Master  exttdlaed  into  all  the  circumstances, 
MmI  was  satisfied  that  this  objection  to  the 
title  was  a  ^ood  ohjeetionj  and  reported 
against  the  title,  ^he  parties  took  excep- 
tions to  that  report ;  and,  in  the  meantime, 
they  cleared  up  the  (Realty  by  purchasing 
1^  the  interest  of  Johiob 
•  They  now  pray,  thai^  the  difficulty  being 
deared  up  by  the  purchase  of  the  htter-* 
cat  d  John)  aaotlrer  nfeience  may  be 


made  to  the  Master  for  the  purpose  of  see- 
ing whether  the  title  is  not  now  perfect,  in 
order  that  Sir  Robert  Wigmro  may  be  com- 
pelled to  complete  his  purchase:  such,  I 

think,  is  the  state  of  the  case, 

IMr,  KnlgJit  remarked,  that  the  title  waa 
perfect  before  the  exceptions  came  on  to  be 
beard.] 

The  title  being  then  perfect,  makes  no 
drflerence.  Now,  one  question  that  has 
been  agitated  at  the  bar  is  this,  that,  what- 
ever Mr.  Street  may  have  done,  these  par- 
ties are  not  responsible  for  his  acts;  I  think 
it  is  quite  impossible  to  sustain  such  a  po- 
sition, 

Mr.  Street  was  originally  the  solicitor 
Air  the  platntiflfh  in  the  cause ;  biit,with  re- 
ference to  the  transaction  as  to  die  purchase 
and  sale,  he  wos  the  solicitor  for  all  die 
parftes :  and  it  would  be  hard  indeed  upon 
Hie  purchaser  contracting  for  the  purchase, 
if  the  solicitor,  under  these  circumstances, 
was  not  to  be  considered  as  the  agent  of  aH 
the  parlies,  and  if  all  the  parties  were  not' 
responsible  for  lus  acts ;  because,  in  that 
case,  if  he  committed  any  fraud  of  any  de- 
scription, supposing  fraud  to  have  been 
committed,  the  only  remedy  of  the  pur- 
chaser would  be  against  the  solicitor  j  and  he 
might  still  be  compelled  under  any  circum- 
stances to  perform  his  contract.  This  gen- 
tleman, Mr.  Street,  or  Messrs.  Street  & 
Wolfe,  acting  in  this  transaction,  as  agenta 
fbr  all  the  parties,  all  therefore  must  be 
bound  by  his  acts.  I  think,  therefore,  the 
question  comes  to  this,  what  was  the  con- 
duct of  Mr.  Street  in  this  transaction? 

Now,  Mr.  Street  swears  most  positively 
that.at  the  time  when  the  abstract  was  deliver- 
ed,he  was  not  aware  ofthis  defect  in  the  title; 
iliat,  at  the  time  when  the  abstract  was  de- 
livered,he  considered  Nicholas  was  thehetr- 
at-law  of  John.  He  confines  in  the  first 
instuice  hii  affidavit  to  that  particular  time: 
when  the  abstract  was  delivered,  he  was  not 
aware  of  this  defect ;  lie  afterwards,  how- 
ever, in  the  subsequent  part  of  the  affidavit, 
goes  further,  and  the  manner  in  which  that 
part  of  the  affidavit  is  sworn  is  remarkable. 
He  says,  *'  that  he  never  was  fnfijrmed  by  any 
of  the  parties,  or  in  any  other  way,  that 
there  was  any  brother  of  the  said  John 
Garier  older  than  the  said  Nicholas  Carteri 
or  that  aueh  brother  Georgia  had  left  any 
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usue,  until  several  y«ars  «Aer  tlie  cstfttes 
were  sold,  and  long  after  the  deeds  of  Feb. 
and  May  1816,  and  the  fines  levied  in  pur- 
suance thereofi  were  made  and  levied  by 

the  trustees." 

Now,  the  estates  were  sold  in  the  year 
181s.  He  was  not  aware,  he  says,  of  the  fact 
of  there  being  a  brother  of  John  Carter  older 
than  Nicholas,  until  several  years  after  1813; 
that  would  correspond  and  be  satisfied  by 
Ifia  having  discovered  those  facts  in  the  years 
1817  or  1818.  He  then  goes  on,  and  says, 
he  was  not  aware  of  this  until  long  afier  die 
deeds  of  February  and  May  1816;  and  that 
would  be  satisfied  also  by  his  liaving  dis- 
covered the  fact  in  the  years  1817  or  1818, 
and  the  alteration  in  the  phraseology  is 
most  remarkable,  for  he  says,  in  the  first 
^^Btance,  that  "he  did  not  discover  it  imiil 
aevierBl  years  after  the  estates  were  sold  ;" 
1^4^t^  when  lie  comes  to  refer  to  ihe  date  of 
the  de«ds  of  February  1816,  he  does  not 
say  ''several  years  after  the  execution  of 
^se  deeds,"  but  "  long  ader" ;  so  that  the 
whole  is  reconcileable  with  tl^e  supposition 
of  his  having  made  that  discovery  in  the 
year  1817,  or  the  year  1818.  Mark  how 
tliat  corresponds  with  tlic  aflitlavit  of  Price. 
Price  swears  that  lie  Iiearil  from  Dalliy,  tliat 
Dalby  had  a  conversation — (tlie  allidavit 
is  sworn  in  1S27,) — al)out  ten  years  before, 
^vvliich  carries  it  back  to  the  year  1817,) 
•—wi^b  Stree^^.^od,  m  that  conversation,  lie 
W  complajjp^£^J|||ay  that  had  taken 
plfce  in  this  tuniaction,:  that  Street  ex- 
^ained»  that  the  reason  of  that  delay  was, 
urom  the  circumstance  of  the  heir-at-law 
being  required  by  Mr.  Whiiton  ;  and  that 
dw||i^asan  heir-at-law,  and  if  that  heir-at- 
IjRW  was  produced,  he  might  claim  a  con- 
siderable part  of  the  freehold  property. 
Now^  Mr.  Street  does  not  deny  the  conver- 
sation witli  respect  to  the  delay  which  had 
taken  place ;  he  does  not  deny  that  the 
conversation  with  respect  to  the  heir-at-law 
took  place ;  but  he  says  it  amounted  to 
Qolhing  more  than  this,  that  he  stated,  that 
he  knew  there  was  a  rumour  of  an  heir-at- 
law.  Now,  then,  as  Mr.  Street  admits  that 
a  conversation  did  take  place,  directing  his 
attention  to  an  heir-at-law,  as  he  does  not 
take  npoo  himself  to  swear  that  lie  did  not 
know  about  that  time,  or  as  early  as  tliat 
period,  that  there  was  an  elder  hrother  of 
Kichola*,  who  bad  lei\  inue,  we  must  ia-. 


fer,  and  it  is  contrary  to  erery  principla  of 
judicial  proceedings  bot  to  infer,  that  ahont 
that  time  he  did  know  of  the  fact ;  and  the 
probability  is,  (for  he  does  not  state  be  did 
not  direct  the  r^stry  to  be  searched))  ihatt 
when  this  point  was  first  brought  linger  hia 
attention,  he  directed  the  registry  to  b« 
searched,  in  order  to  ascertain  the  fact; 
and  if  he  liad  seardted  the  registry,  k  i« 
quite  obvious,  from  the  affidavits  in  the 
vaose,  that  be  must,  without  the  iligihtett 
difficulty,  have  discovered  the  fiict*  But^ 
independent  of  this,  as  he  atMes,  th«t,  dqring 
the  progress  of  the  proceedings,  wijth  re- 
spect to  the  other  ol^ecttons  to  tlie  tjtle^  lit 
did  not  know  tlie  &et  of  there  beii^  an 
elder  brother,  and  of  that  elder  broUier 
having  left  issue,  and  he  does  not  say  wheii 
he  discovered  that,  we  must  tijte  it  for 
granted,  that  he  discovered  it  during  the 
discussion  of  those  other  questions :  and| 
surely,  having  repreeented  that  Nicbolaa 
was  the  lieir-at*law  in  tbp  first  instance,  and 
having,  during  the  prpgveH  of  the  discua- 
■ion  on  the  ouer  pomti,  diBco«ercd  that  w 
that  respect  he  was  miataken,  and  lhat 
another  person  was  the  ^ir-at-law,  in  &ir 
and  honest  deling,  jt  was  his  duty  to.hava 
cpmmunicatefl  tli^t  circumatance  to  the  pur* 
chaser ;  and,  not  having  comniunicated  that 
circumstance  to  the  purchaser,  and  the  pur- 
chaser having,  after  the  otlier  objections  {0 
\he  title  had  been  cleared,  discovered  by 
accident  that  circumstance  in  a  coromunicih 
tion  from  another  qusrter ;  and  it  having 
been  determined  in  this  court,  upon  exoep- 
tioni  to  the  Master'a  report,  that  tbat  ob^ 
jection  to  the  title  wai  good — it  appears  to 
Qie  quite  impossible  Uiat  these  pirties  if 
they  are  bound  by  the  acts  of  Mr.  Street) 
have  any  equity  to  come  into  this  Court,  to 
say  that  a  further  reference  ^ould  be  mf44 
to  the  Master  for  the  purpose  of  ascentain- 
ing  wltether  a  good  tide  can  or  not  be  ma^  S 
as  it  is  quite  obviooB,  that,  if  this  disceveril 
had  not  been  made,  tlie  vendor  would  bava 
forced  the  purchaser  to  have  taken  th^ 
title,  knowing  that  defect  to  bavf  existed  if) 
the  title  which  has  since  been  cUscovered.  I 
think,  under  these  circumatimce^  it  is  quite 
impossible  the  purchaicr  can  be  b^d  to  bia 
eontract;  that  the applicationtherefbramado 
on  the  part  of  the  vendor  must  be  refused, 
Vitfa  eosta, 

t  I'  1 
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1880. 
January. 

Bmalm0ftoif  JtUitMlim  ^  sigmUun  to 
Petkkm, 

The  atleitatiim  of  a  signature  to  a  peti- 
tion IQ  bankraptcy  was  as  follows  ; — 

**  I  attest  thu  to  be  the  signature  of  tbe 
itud  Andrew  Caldecott. 

**  W.  Ashnrst,  his  solicitor  in  the 
matter  of  this  petition." 

Mr.  Mtnttagu  objected  to  this  attesta- 
tkn,  as  not  being  in  accordance  with  the 
general  order  of  the  I2th  of  August  1809 1 
and  cited  Ex  forte  DumbeU{\). 

Mr,Ro$et  eonct&,  efted  Ex  parte  TUlej/iSi). 

Tie  Lord  Chanctlhr  hdd,  that  the  attes- 
tation was  snfficient. 


HVKUT  «.  ABDnrBKOOKE. 


1830.  ) 
January.  \ 

A  testator  gave  an  annuity  to  a  person  for 
B/e,  and  ajler  hit  death,  to  the  eidest  aurmo- 
hfg  son  of  A,  and  fhiHng  the  male  issue  of 
A,  to  the  daughters  of  A.  living  at  the  demise 
of  such  maU  tstne :  at  the  death  of  the 
Unmtjbr  IHeoftha  anauityt  A,  had  no  son 
^Hg,  hut  ke  had  daughters  •.~-'HeU, 

T/tat  the  gift  to  them  was  valid,  and  that 
they  wre  entitled  to  t/ie  annuity. 

The  testator  gave  (A*  residue  of  his  estate 
to  his  wife  during  her  life,  and  at  her  demise, 
to  the  eldest  surviving  son  of  A,  tlte  interest 
thereof  to  be  applied  to  the  use  of  the  said 
eldest  son,  as  to  the  trustees  should  seem  ft, 
until  he  attained  tHrenty-^oe  ;  or  failing  auch 
mat^  ietuet  to  the  daughter  or  daughters  of 
At  Iwiajg  of  the  time  of  f  Ae  dinmse  of  nek 
mate  issue;  there  being  no  ion  of  A.  living  at 
the  death  of  the  reidon,  .—Held,  ■ 

That  the  Umitation  over  of  the  residue  to 
the  daughters  was  not  too  remote,  and  that 
tt«3S  upon  the  death  of  the  wido»t  became  en- 
titUA  to  the  residue. 

Genml  Marray  made  bis  will,  bearing 
^te  ih«  IMi  day  of  August  1811,  as  fol- 
hm*, — 


1)  tOlya  &  J.  1*1. 
tBow,  83. 


**  I  gire  and  bequeath  to  John  Peter  A^ 
denbrooke,  esq.,  and  unto  lliomas  ^nkkrd 
Bingham,  esq.  (also  appointed  executors  df 
this  will,)  all  my  estate  and  eflfects  whatso- 
ever and  wheresoever,  and  of  what  nature 
or  kind  soever;  subject  to  the  payment  of 
my  just  debts  and  funeral  expenses ;  in 
trust  to  them,  their  heirs,  executors,  admi- 
nistrators, and  assigns,  to  and  for  the  pui^ 

r«es  hereinafter  mentioned  ;  that  is  to  say, 
give  and  bequeath  as  follows — to  Dame 
Eratly  Murray,  20/.  per  annum  during  het 
naturallife;  to  Sir  John  Murray,  bart.  100/. 
per  annum  during  his  natural  lift;  to  John 
Murray,  60/.  per  annum  during  bis  natural 
life ;  to  Mrs.  Mary  Scheckfaardr,  SO/,  per 
annum  during  her  natural  li(b;  to  Anfk 
Murray,  sninster,  60/.  per  annum  during 
her  natural  life,  with  100/.  to  be  paid  to  het 
within  twelvemonths  after  my  decease :  and 
it  is  my  will,  and  I  do  hereby  direct,  that 
the  respective  annuities  of  SO/.,  100/,,  CO/., 
SO/.,  and  60/.  hereby  before  bequeathed  to 
the  said  Dame  Emily  Murray,  Mary  Scbeck- 
hardt,  and  Ann  Murray,  respectively,  that 
is  to  say,  the  annuities  of  the  females,  shall 
not  be  subject  to  the  debts  or  control  of 
any  present  or  future  husband  or  husbands 
Ih^  or  either  of  them  shall  hereafter  marrr, 
the  same  annuities  being  intended  for  theit 
sole  and  separate  use  and  benefit ;  and  that 
their  respective  receipts,  under  their  own 
handwriting,  shall  be  the  only  proper  dis- 
charge to  my  trustees  hereinbefore  named 
for  (he  same :  and  it  is  my  further  will,  that 
if  either  of  the  said  annuitants  shall,  at  any 
time  or  times  after  my  decease,  sell,  mort- 
gage, or  in  anywise  incumber  his  or  her 
annuity,  or  any  part  thereof,  such  of  them 
so  doing  shall  immediately  forfeit  sudk 
annuity,  and  every  part  thereofi  and  I  do 
liereby  revoke  and  make  void  the  same ;  and 
do  will  and  direct  that  such  annuity  so  for- 
feited and  made  void,  shall  be  approprlsted 
to  the  use  of  tlie  eldest  surviving  son,  law- 
fully begotten,  of  Sir  John  Murray,  bart.  J 
the  several  annuities,  amounting  to  S70/. 
per  annum,  are  to  be  paid  by  half-yearly 
payments,  tlte  first  half-yearly  payment  to 
be  made  within  six  months  after  my  decease; 
and  which  370/.  per  annum,  as  the  several 
life  annuities  fall  in,  I  give  and  bequeatb 
to  my  aforesaid  trustees,  for  the  use  and 
Iwnefit  of  the  eldest  surviving  son,  lawflullf 
begotten,  of  the  aforesaid  Sir  Jobo  Mium}^ 
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JuitUt  vd  failBg  llift  male  isiue,  law&lly 
b<BgDUen,oftliesaid  Sir  John  Murray,  bart, 
to  the  daugbtert,  lawfully  begoueo,  of  tbe 
jiaid  Sir  John  Murray*  bart.,  living  at  the 
demiae  of  audi  isaue  male,  io  equal  portion*. 
The  nnwinder  of  roy  property,  with  the 
bouse  tod  premises  I  now  occuf^,  together 
vitb  the  lesMs  thereofi  with  all  my  furoiuirei 
.platef  linei^  chinaf  carriages,  and  horses, 
with  all  such  as  may  heraafier  devolfe  uoto 
me,  to  be  collected,  and.  aAer  paying  lOOL 
to  each  of  ny  aforesaid  trustees,  to  be  by 
ihem  ap|)TO[u:iated  to  llie  use  of  my  wife, 
Xary  Murray,  for  her  sole  aid  and  bensfit, 
and  tQ  b«  by  her  disposed  of  as  she  may  see 
^,-^xc«pt  tbe  sum  o(94iOi.  U.  6d.  as 
cified  ui  our  marriage  settlement,  now  stand- 
ing in  the  &  per  cents,  and  of  GOf.  per 
-annum  long  annuities,  as  also  specified  in 
(he  stud  eettleoienii  with  all  such  sums  of 
non^y  as  may  be  atandit^  in  roy  name  in 
.the  public  funds,  or  in  India  bonds,  at  the 
Ainte  of  my  decease,  which  monies  are  to 
renun  in  trust  with  niy  aforesaid  trustees; 
who,  after  paying  tbe  said  several  annuities, 
■hall  permit  the  remaining  produce  to  be 
enjoyed  by  my  wife,  Mary  Murray,  during 
her  natural  ti&  :  and  then,  I  give  and  be- 

riSth  tite  aforesaid  sums  at  her  decease  to 
eldest  surviving  son,  lawfully  begotten, 
of  Sir  John  Murray,  bart.  aforesaid,  upon 
his  coining  to  the  age  of  tweoty-five  years ; 
the  interest  arising  theirfrom,  after  the  de- 
tnUe  of  my  said  wife,  Mary  Murray,  to  be 
Applied  to  the  use  of  tbe  said  surviving  eldest 
•on,  as  to  my  trustees  may  seem  most 
proper,  till  be  eoraes  of  the  age  of  twenty- 
$ve  years  as  before  specified ;  or,  failing 
such  male  issae  lawfully  begotten,  to  the 
daughter  or  daughbers  of  the  aforesaid  Sir 
Johp  Murray,  bart.  lawfully  begotten  and 
living  at  the  time  of  the  decease  of  the  last 
of  such  isuie  male  in  equal  proportions^" 

Sir  John  Murray  had  only  one  son, 
which  son  was  one  of  the  annuitants  men- 
tioned, and  ndio  died  in  the  lifetime  of  the 
.other  annuiunts,  and  of  the  widow. 

One  of  the  annuitants  liaving  died,  a  peti- 
tion was  presented  at  the  Rolls,  claiming  tlie 
priiMipnisum  which  had  produced  the  an- 
nuity. The  question  was,  whether  it  be- 
kinged  t«  the  daughters  of  Sir  John  Murray, 
Or  whether  the  gift  to  them  was  void  as 
beii^  too  remote,  so  that  the  fvnd  vent  to 
jthft  tMiatot'a  next  of  W»» 


The  Master  o/the  RolU  I|eld|  thafeftbe  gift 
was  valid. 

Against  thia  <Kder  Ihe  ne«t  of  km 

appealed. 

While  the  appeal  was  ^niling,  the  widow 
died,  aqd  a  similar  question  was  raised  with 
respect  to  the  residue  by  another  petition, 

The  appeal,  and  the  petition  respecUng 
the  residue,  were  heard  together. 

Mr.  Pemberton  appeared  for  aoihe  of  the 
next  of  kin :  Mr.  i'floyi,  ftw  others  of  the 
bext  of  kitf. 

The  annuities  are  -given  to  the  daugh- 
ters, "  failing  the  male  issue  of  Sir  John 
Murray,"  that  is,  upon  a  ^cner^l  fiiiiure  of 
his  male  issue :  such  a  gift  ia  clearly  too 
remofe.  Even  if  /ailing  maU  isiue  be  con- 
strued, faUing  stmt  «/*  Sir  John  Murray, 
that  will  refer  to  an  event,  whidi  might  not 
happen  tiU  more  than  twanty«Ji«e  years  eifter 
the  expiration  of  a  life  in  being  ;■  for  there 
might  Im  aona  not  in  esse  at  the  4enib  of 
the  testator.  Tlierefore,  the  gift  would,  in 
that  sense,  be  a  gift  over  on  the  deatli  of  an 
unborn  person,  whicli  is  aUo  too  remote. 

The  same  objections  apply  with  still  more 
force  to  the  gift  over  of  the  residue :  for 
there  the  gifl  to  tbe  eldest  surVivmg  son  is 
oiU^  on  his  attaining  twenty-five,  ^ow,  a 
limitation  to  an  unborn  person  on  his  attaiii- 
ing  twenty-five  is  clearly  void  :  i  fartion, 
must  the  limitatieo  over,  upon  a  iailaro  of 
such  male  issue,  be  void  also. 

Mr,  Knight  and  Mr.  Wakejidd  appeared 
for  the  daughters  of  Sir  Jolin  Murray. 

The  bequest  of  the  aonuitiea  is  to  the 
eldest  surviving  son  living  at  the  death  of 
the  respective  annuitanui  aucb  son,  if  then 
alive,  takes  absolutely:  "  iailii^  male  issue," 
means,  if  there  ia  no  such  son  tlien  living ; 
therefore,  the  gift  over  roust  take  effect,  if 
it  takes  effect  at  idl,  at  (he  death  of  tbe  re- 
spective annuitants,  and,  consequently,  ia 
not  too  remote. 

The  same  construction  applies  to  the  re- 
siduary b«quetc,  with .  tliis  dHTetence,  lliat 
the  dfBih  of  the  vrldow  is  the.  event  at 
which  the  rights  of  the  parties  are  to  tak( 
effect,  either  in  the  one  wa^^  or  tl),e  other.  If 
there  is  any  sbii  tl^ea  Jamj^  hf^  takes  th^ 
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rendae  sbsolutely ;  if  there  »  no  son,  it 
goei  to  the  daughtera.  If  there  is  a  gon 
then  hving,  the  residue  vests  in  him  im- 
mediately, for  the  tiUerest  it  directed  to  be 
applied  for  his  use. 

The  following  were  the  principal  autho- 
rities cited  ;— 

Lemke  t.  RMntatt  2  Mer.  889. 
Amirtt  r.  Ward^  \  Roisell,  260 ;  4  Law 

Joam.  Ch.  88. 
BM  T.  Priiekard,  1  Russell,  213 ;  s.  c. 

7  Law  Jonm.  Cb.  41. 
Mon€  T.  Lord  Ormomitj  1  Russelli  ZZ% ; 

s.  c  4  Law  Joum.  Ch.  168. 
Kmighl  T.  EUut  %  Bro.  G.  C.  670. 
B^^ofd  T.  KMk,  8  Veik  808. 

Tht  Lord  Ckmcellor.—That  were  two 
petition  in  diis  eBwe,  arinnff  out  of  dAflfimot 
dispontioM  m  the  will  of  James  Murray : 
the  on*  WM  an  original  petition,  the  other 
MS  a  pelitifm  by  way  of  ai^eal  fifem  the 
dadmm  of  the  present  Master  of  the  Rolls. 
The  fbrmn  rdates  to  the  disposition  of  the 
reeidue ;  and  1  think  it  will  be  convenient, 
in  coosideriog  the  oonstruction  of  this  will, 
to  oommenee  with  adverting  to  that  dispo- 
aitttm  which  the  testator  has  made  of  the 
residue. 

The  widow  was  to  take  an  estate  for 
life,  and  after  bar  death,  there  were  certam 
di^MMitions  <^  the  property.  Sir  John 
Muffiay,  who  is  mentioned  in  this  will,  left 
■  am  and  two  dai^hters.  The  aen  died  in 
the  lifetime  of  the  widow;  the  dauf^ten 
tarvived ;  and  they  claim  on  the  death  of  the 
widow.  They  claim  that  portion  of  the  re- 
udoe  whidi  the  widow  took  for  life ;  and  the 
qnestioD  is,  whether,  upon  the  terms  made 
use  of  by  the  testator,  they  are  entitled  to 
lake  this  property. 

The  intention  of  the  testator,  to  my  ap- 
prehenuoD,  is  sufficiently  clear.  The  ques- 
lira  will  be,  whether  ttiere  is  anything  in 
the  tCTms  of  this  devise  which  will  enable 
US  to  carry  into  effect  that  intention  without 
infrii^ng  any  rule  of  law.  The  words  are 
these—''  The  remaining  produce  is  to  he 
OQojcd  by  BIT  wife,  Maiy  Murray,  during 
her  nstarid  life;" and  then  "  1  give  and 
bequeath  the  aforesaid  sums  at  her  decease 
•  to  tbe  eldest  surviving  son,  lawfully  be- 
gotteo,of  Sir  John  Murray,  bart.  as  afore- 
■aid,  bis  coming  to  the  age  of  twaoty* 
T«.Vin.  Ciuiio. 


five  years ;  the  interest  arising  therefrom, 
after  the  demise  of  my  said  wife  Mary 
Murray,  to  be  applied  to  the  use  of  the 
said  surviving  eldest  son,  as  to  my  trustees 
may  seem  most  proper,  till  be  comes  to  the 
^e  of  twenty-five  years,  as  before  speci- 
fied; or,  failing  aucb  male  issue  lawfully  be- 
gotten, to  the  daughter  or  daughters  of  the 
aforesaid  Sir  John  Murray,  bsrt.,  lawfully 
begotten,  and  livingatthe  time  ofthe  demise 
of  the  last  of  such  male  issue,  in  equal  pro- 
portions." Now,  I  will  conuder  this  dis- 
position, taking  it  clause  by  clause : — "  The 
remaining  produce  is  to  he  enjoyed  by  my 
wife,  Mary  Murray,  during  her  mitural 
life."  A  life  estate  is  thus  given  to  the 
.widow.  Hetheasays— "then  I  give  and  be- 
queath the  aforesaid  sum  at  her  demise  to 
the  eldest  surviving  son,  lawfully  begotten^ 
ofSir  J<^Marray,barti,afor«Biud.'*  There 
is  no  diapate  with  respect  to  the  meaning 
of  the  term  "  surviving"  as  used  here ;  in 
this  passage  "  surviving"  means,  living  at 
the  death  of  the  widow,  that  is,  living  at 
the  period  when  tite  event  takes  place 
upon  which  the  fund  is  to  be  distributed 
or  given  over.  Then  he  goes  on  thus-— 
"  upon  his  coming  to  the  age  of  twenty- 
five  years ;"  it  is  said  this  is  too  remote, 
beoanse  a  son  of  Sir  John  Murray  might 
be  bom  after  the  death  of  tlie  testator,  and 
that  son  is  not  to  take  tilt  he  attains  tha 
age  of  twenty-five  years.  The  observation 
would  be  cturect,  if  the  will  bad  stopped 
here.  The.' will  goes  on  thus — ^"The  in- 
terest arisii^  therefrom,  after  the  demise 
of  my  said  wife,  Mary  Murray,  to  be  ap- 
plied to  the  use  ofthe  said  surviving  eldest 
•on,  as  to  my  trustees  may  seem  most 
proper,  till  he  comes  to  the  age  of  twenty- 
five  years,  as  before  specified.  It  appears 
to  me,  that,  in  this  clause,  the  whole  of  the 
interest  is  given  to  the  son  ;  tbe  whole  of 
it  is  to  be  applied  to  the  use  of  the  son, 
though  the  manner,  in  which  it  is  to  be  ap- 
plied, is  left  to  the  discretion  of  the  trus- 
tees ;  and,  therefore,  as  the  whole  of  the 
interest  is  given  immediately  upon  the 
death  of  the  widow,  it  appears  to  me,  that 
the  son  took  a  vested  estate  upon  the  death 
of  the  widow ;  therefore  that  pft  is  not 
too  remote. 

Then  tbe  will  goes  on  thus—"  or,  fail- 
ing such  male  issue,  lawfully  begotten,  to 
the  daughter  or  daughtaxs,"  &Cf  Noir» 
U 
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this  does  net  appear  to  me  to  be  intended 
as  a  limitation  after  the  enjoyment  of  an- 
other  particular  estate :  hut  it  is  an  alter- 
native ditpotition,  "  or  failing  suoh  issue," 
that  is,  such  male  issue,  namely,  in  the  event 
vfthere  being  no  son  surviving — in  that  case 
he  gives  it  to  the  daughter.  It  appears  to 
nwlmpoarible  to  pot  any  other  interpreta- 
tion upon  this  part  of  the  will  than  that 
which  I  have  stated,  consistently  with  the 
obvious  intention  of  the  party,  tmd  coo- 
-riMently  with  the  gmmmMieel  coaatmclioii 
vf  the  terma  iriijch  hwe  been  made  use  ot 
If  there  is  no  sod,  then  the  daughters  are 
to  take  ;  that  is,  if  there  is  no  son  of  Sir 
John  Mnrri^  livii^  at  the  death  of  the 
widow,  the  danghtera  sre  to  take :  but 
what  daughterst — "the  daughter  or  daugb- 
Mrs  of  the  aforesaid  Sir  John  Murray, 
bart.,  lawftilly  begotten,  and  living  at  the 
Chne  of  the  demise  of  the  last  of  such  male 
988tte,  *rn  equal  proportions that  is,  the 
daughters  who  are  living  at  the  time  of  the 
deaUi  of  the  last  son,  which  son  must  die  in 
the  lifi!time  of  the  widow,  otherwise  that 
son  would  be  a  surviving  son,  and  wonld 
have  taken.  The  vestrng  is  limited  to  the 
period  of  the  lifetime  of  the  widow.  It 
appears  to  me,  therefore,  the  limitBtion  to 
the  daughters  is  not  too  remote,  and  (hat 
the  intention  of  the  testator,  obviously 
expressed  In  the  terms  of  this  elause, 
is  this,  that  the  eldest  surviving  son  shall 
take,  that  is,  the  eldest  ton  surviving  the 
widow ;  if  there  should  be  no  son  surviv* 
ing  the  widow,  in  that  case,  the  daughters 
who  are  living  at  the  death  of  the  last  son, 
who  died  in  the  lifetime  of  the  widow,  are 
to  take  the  property  between  thems^ves 
in  equal  pn^rtions.  I  think,  thwe  can 
be  no  doubt  as  to  the  construction  of  this 
hwt  danse ;  and  that  being  so,  we  come  to 
consider  the  construction  of  the  other 
clause,  to  which  the  petition  of  appeal 
nlates. 

'  It  is  impossible  to  consider  the  residuary 
elause  without  being  fitlly  sensible  that  it 
throws  light  upon  the  construction  which 
ought  -to  be  put  upon  the  prior  bequest : 
and,  althou^  the  first  danse  is  expressed  in 
tennsimiehmoregeneral  than  the  last  clause 
and  wants  some  of  those  particular  words 
which  mark,  to  my  mifid,  in  the  strongest 
manner,  the  intention  of  the  testator,  yet 
h  is  impessiUa-  to  construe  the  first  daosfr, 


taking  it  In  connexion  with  the  last  clause, 
so  as  to  give  it  a  difi^rent  meaning,  or  to 
consider  that  the  testator  intended  a  dif- 
ferent disposition  of  his  property  under 
that  clause  from  that  which  he  has  given 
under  the  last  clause.  Now,  with  respect 
to  the  first  clause,  the  differences,  as  1  col- 
lect them,  are  these: — in  the  last  clause  the 
words  are,  "or,  finlbig  such  male  issue  law- 
inlly  begotten" :  in  the  first  dause  they  are, 
"  and  foiling  the  male  issue  lawfelly  be- 
gotten," snutits^amitf  for  or,  and  kwving 
out  the  word  neh.  The  distinc- 
tion is  with  respect  to  the  daugfatan.  In 
the  one  it  is,  "living  at  the  demise  of  the 
last  of  such  male  isaoe  and  in  the  other 
it  is,  *'  living  at  the  demise  of  male  issue." 
There  is  no  difference  in  substance  be- 
tween the  two  phrases :  ifae  one  cannot,  in 
■>y  mind,  be  oonstrned  diflforently  from  tha 
other. 

In  the  dause  to  vHiioh  I  am  new  ad* 
Terting,  the  testator  had  given  certain  an- 
auities  for  life,  and  be  provided  for  those 
annuities  as  they  should  svecesaivdy  foil 
in,  asid  be  provides  in  this  way — **  which 
Xiok  per  annum  "  (that  is,  the  aggr^te 
of  the  annuities,  with  the  exception  of  an 
annuity  of  60L  whidi  was  given  afterwards 
by  a  codicil  in  augmentation  of  one  of 
them)  **  as  the  several  life-amuiities  fall 
in,  I  give  and  bequeath  to  my  aforesaid 
trustees,  for  the  use  and  benefit  of  the 
eldest  surviving  son,  lawfully  begotten,  of 
the  aforesaid  Sir  John  Murray,  bart."— the 
same  expression  whieh  occurs  in  the  other 
bequest,  '*  the  eldest  surviving  son  i"  that 
is,  the  eldest  son  of  Sir  John  Murray,  bart. 
who  should  be  living  at  the  time  when  those 
respeodve  amniiaes  faU  in ;  **  and  foiling 
the  male  issue,  lawfolly  b^^otten*  of  the 
said  Sir  John  Murray,  bart.,  to  the  dai^h- 
ters,  lawfelly  begotten,  of  the  said  Sir  John 
Murray,  bart."  In  this  oase,  as  in  the 
other,  I  consider  the  words  mean,  "  in  the 
event  of  there  bang  no  son  surviving,  I 
then  give  it  to  the  daughters."  The  vmd 
*'  failii^,"  as  connected  with  "  issue,"  de- 
monstratively has,  I  think,  that  meamng 
in  the  last  danse ;  and  it  is  fair,  ^refore, 
to  import  the  same  censtruotiaa  into  tkm 
danse  t  psrlicnlarty  aa  tins  conscqoenee 
would  iMlow,  If  yon  oonsider  this  as  a 
mere  limitation  aixm  aa  indefinito  ftilom 
ofissne,  thattbtunMan  not  to  takci  bat 
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k  H  llw  t^irnviag  aott  it)^  tskn.  Why 
tfien  thMild  the  daughter  have  been  post- 
poned till  after  an  indefinite  failure  of 
lastie,  if  that  iosae  in  the  meauime  wera 
not  intended  to  take  ?  Besides,  there  is 
this  eircnnastance  also,  (hat  it  is  given  to 
the  daughters  living  at  the  demise  of  such 
aiale  issne.  The  testator  eontemplatedt 
thar^M-e,  the  daughters  as  livii^  at  tlw 
tinw  when  this  ^ure  of  iatue  was  to  take 
place ;  be  conttm^atedf  eonsequently,  that 
that  fiulare  wonld  take  place  in  thie  life- 
time of  the  daughters ;  so  that  it  is  not 
reasonable,  to  suppose,  that  he  contem- 
plated a  general  failure  of  issue. 

These  were  the  observations  made  by 
the  Vice  Chancellor,  the  present  Master  of 
the  KoUs,  when  the  case  was  argued ;  but 
tbejr  are  greatly  strengthened  and  con>- 
firined  when  vre  apply  to  the  construe tioa 
of  this  clause  what  appears  to  me  to  be 
the  clear  and  obvious  construction  of  the 
laafc  olauae,  ihe  words  Imi^the  tame,  with 
tha  axoeption  only  of  the  interpositioa  of 
•ae  or  two  o£  those  smalt  words  which 
■sark  precisely  ««id  definitely  what  the  tes- 
tator meanc  The  appeal  from  ihe  deci- 
aioo  of  the  Master  of  the  Rolls  must  be 
dismissed,  and  his  order  must  be  affirmed ; 
and,  with  respect  to  the  original  petition,  it 
Duut  he  declared  that  the  daughters  are 
ctttitled  to  take  on  the  death  of  the  widow. 


1830.  7 
Ffebraaiy.} 

AieU  UmU  Imken  imt  ^  the  Sltduit  of 
Lkmtaliaiu  btf  an  lubterluememt  jmbUs/ied 
Ike  mimimittntrit,  retfottting  all  pertonst 
hmnmg  eUtims  on  the  estate,  to  tend  m  Mtate- 
wmmts  ^  their  demand  to  A.  in  order  to 
their  being  ofprgved  and  paid,  or  rejected, 
(/*  tmeh  l^er  couree  6e  deemed  enpedieiU 
HeUt  bf  the  Lord  Chancellor,  ( oter'tmling 
Ihe  judgment  iff  the  Matter  of  the  RoUt^) 
Ikat,  if  m  teetator  bequeath  pereimall^  to  knu^ 
leu,  SR  Iwwatt  among  other  things,  to  pajf  hie 
deUe,  the  operation  of  the  Statute  of  Umita- 
tieiu  iff  Msnriy  srofiirffirfi 

The  bin  was  filed  by  the  plaintifis,  ot  be- 
hit  of  thnnaelves  and  the  other  creditors 
of  Bkhard  Donovw,  4ec«Med.   The  debt 


of  the  plaintifis  was  a  balanee  due  tm  a 
banking  account  in  tlw  year  1815. 

I  he  bill  stated  to  the  ibllowing  efieci:— • 
In  November  1S15,  Richard  Dooovan* 
supposii^  himself  to  be,  or  pretending  lo  ba 
seised  in  fee  of  the  manor  of  Tibbertont 
and  the  advowson  of  the  parish  of  TiUwro 
loo,  and  of  diven  laiid%  tanements,  and 
hereditaments,  in  the  said  parish,  duly  mada 
and  published  his  last  will  and  testament, 
winch  was  not  dated,  bat  which  was  exccutf 
•d  and  attested  in  sudi  manner  as  to  pass 
freehold  estates  by  devise :  and  tliereby,  afler 
reciting,  amongst  other  things,  that  he  wan 
seised  in  fee  of  the  said  esute  at  Tibberton, 
he  gave  and  devised  all  bis  real  estates  at 
Tibberton,  or  elsewhere  in  England,  and  aU 
bis  personal  esUtea  in  England,  or  in  the 
West  Indies,  or  elsewhere,  of  every  kind, 
unto  and  to  the  use  of  Thomas  Rodie  and 
William  Montague,  and  their  heirs,  axeeu* 
tors  and  admmistrators,  upon  trust  -to  coI« 
Icct  and  get  in  all  his  personal  esute,  and 
pay  bis  debts  thereout,  if  the  sane  should 
be  enough  for  that  purpose ;  and  as  to  bil 
estate  called  Tibberton  Court,  and  every 
part  thereof,  except  the  advowson  of  Tib- 
berton, upon  trust  to  let  the  same  ready 
furnislied,  and  to  pay  the  proceeds  thereof 
in  die  manner  following — that  is  to  say, 
tlie  sum  of  150/.  pw  annum  to  his  wife, 
Caroline  Elisabeth  Donovan,  being  the  in- 
terest of  S,OQOL,  ^t  of  her  aeulemeat, 
which  was  vested  m  the  purdiasa  of  the 
Tibberton  Court  estate,  and  as  to  the  r»» 
mainder  theieof,  in  trust  to  pay  the  tame  to 
his  daughter  Caroline  Anne  Donovan  d»« 
ring  her  life,  her  receipt  alone  to  ba  a  snfll* 
cient  discbai^  for  payment  thereof ;  and  u 
case  such  of  his  personal  estate  should  ba 
enough  to  pay  bis  debts,  without  having 
recourse  to  selling  his  wine,  linen,  plate» 
and  books,  then  he  gave  his  wine  aad 
linen  to  his  wife,  absolutely,  for  her  own 
use;  but  in  case  his  personal  estate  should 
not  be  enough  to  pay  off  and  discha^e  his 
debts,  then  he  directed  bis  trustees  to  sell  all 
his  personal  estate  of  every  kind,  exc^ 
his  linen,  which  hb  gave  to  hia  wife  as  be- 
fore, and  also  to  seU  ue  next  presentation  to 
the  rectory  of  Tibb«rton,  to  enable  them  lo 
pay  off  all  his  dehu ;  and  in  case  his  debta 
eould  not  be  paid  off  and  discharged  from 
all  his  personal  esute,  then  he  directed  that 
bis  ml  astato  at  Tibberton  a&naaid,  da« 
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vised  to  bis  mid  trustees*  should  be  either 
mortgaged  or  sold,  as  his  trustees  should 
think  best  for  his  family,  for  the  purpose  of 
dischargtDg  hit  debts ;  and*  subject  tliereto, 
he  devised  the  estate,  in  case  he  should  die 
ftitfaout  leaving  issue  male,  to  his  daughter 
Caroline  Anne  Donovan  for  her  life,  with 
remainder  to  her  first  and  other  sons  in  tail 
male. 

The  testator  died  in  the  month  of  July 
1816,  leavii^  Caroline  Elisabeth  Donovan, 
bia  widow,  and  the  said  Caroline  Ann  Do- 
novan, fail  daughter  and  only  child,  and 
bciress>at-law. 

Caroline  Anne  Donovan  some  time  after- 
wards intermarried  with  Captain  James 
Scott. 

Thomas  Rodie  proved  the  will,  and 
died  in  1818. 

Shortly  afterwards,  administration  de  honit 
noa,  with  tlie  will  annexed,  was  granted  to 
the  defendant  Scott,  during  the  minority  of 
bit  wifo,  abe  bdng  then  under  the  age  of 
twenty-one  years.  In  1S19,  she  attained 
her  full  age,  when  administration  de  bonU 
nm  of  the  eflbcu  of  Richard  Donovan  was 
granted  to  her. 

The  general  personal  estate  of  the  testa- 
tor was  insuflflcient  for  the  payment  of  his 
debts;  but  the  plaintiffs  and  the  other  cre- 
ditors, being  aware  of  tlie  devise  contained 
in  the  testator's  will,  declaring  that  tlie 
Tibberton  estate  was  real  estate,  and,  being 
sausBed  of  the  sufficiency  of  the  Tib- 
berton estate  to  answer  all  the  cliarges,  did 
DOtprsss  for  payment  of  their  debts,  and,  in 
fact,  very  few  of  such  debts  were  paid ;  and 
in  the  year  1822,  the  defendant,  Caroline 
Anne  Scott,  havmg  eome  of  i^,  it  was  de- 
termined that  the  Tibberton  estate  should 
be  sold,  and  the  creditors  paid.  Accord- 
ingly, in  January  18SS,  Caroline  Anne  Scott, 
M  administratrix,  published  the  following 
advertisement  in  the  Gloucester  newspaper : 

"  Notice  is  hereby  given  by  me,  Caroline 
Anne  Scott,  of  Tibberton  Court,  in  the 
county  of  Gloucester,  administratrix,  with 
the  will  annexed,  of  my  late  father,  Richard 
Dmwvan,  of  Tibberton  Court  aforesaid,  and 
of  the  city  of  Gloucester,  esq.,  ban-ister- 
at-law,  to  all  persona  bavii^,  or  claiming  to 
have  any  demand  upon  the  estate  of  Richard 
Donovan,  by  specialty  or  otherwise,  thai 
tbay  tend  in  tbeir  several  and  respeotiTo 


statements  of  their  demnd,  and  also  attest- 
ed copies  of  their  severid  and  respective 
securities,  to  Messrs.  Clarke,  Richards, 
and  Medcalf,  solicitors,  109,  Chancery- 
lane,  London,  or  to  Mr.  Bnbb,  solicitor,  in 
Cheltenham,  in  the  county  of  Gloucester, 
on  or  before  the  24th  of  April  next,  for  their 
examination,  prior  to  the  same  being  laid 
before  John  Hawksey  Acherley,  of  the  city 
of  Bath,  esq.,  barrister^t-Iawt  1^  whom  I 
expect  diat  the  persons  daiming  to  be  cre- 
ditors of  the  said  Richard  Donovan  do  sub- 
mit to  be  examined  touching  and  cmeem- 
ing  the  same,  if  the  said  John  Hawksey 
Acherley  slwll  see  occasion,  in  order  to  their 
respective  claims  being  approved  and  paid, 
or  rejected,  if  sudi  latter  course  be  deemed 
expedient.  Timely  notice,  as  to  time  and 
place,  will  be  given  in  the  London  Ga- 
aette,  and  in  tbe  Gloucester  and  Liveipocd 
papers." 

The  bill  furdier  stated,  that,  in  conse- 
qnenee  of  such  advertisement,  tlie  plaintiflb, 
on  the  SOth  of  April  18X2,  sent  an  account 
of  their  demand  to  Mr.  Bubb  {  that  they 
were  never  informed  that  it  was  disputed, 
and  they  considered  that  the  same  was  si- 
lowed  and  would  be  paid  as  soon  as  tlie 
affairs  of  Richard  Donovan  should  be  ar- 
ranged, and  they  therefore  delayed  pro- 
ceedings for  the  recovery  of  their  said  debt, 
in  the  expectation  that  the  same  would  be 
paid  without  suit ;  that,  in  the  month  of  Oc- 
tober 1828,  the  Tibberton  estate  was  sold, 
under  the  trusts  of  the  will,  for  10,500/., 
and  upon  such  sale,  it  was  discovered  that 
the  Tibberton  estate  was  leasehold  for  a  long 
term  of  years ;  that,  no  steps  having  been 
taken  to  satisfy  the  plaiiuiffs'  demand,  they, 
in  the  month  of  July  1828,  commenced  an 
action  at  law,  in  his  M^esty's  Court  of 
Common  Pleas,  against  James  Scott  and 
Caroline  Anne,  his  wife,  as  such  administra- 
trix as  aforesaid,  to  recover  the  atnount  of 
the  said  debt  and  interest,  in  which  action, 
James  Scott  and  his  wife  pleaded  the  Statuto 
of  Limitations,  in  bar  of  the  demand,  and 
no  fortfanr  ptweedii^  wtfo  taken  in  the 
action. 

The  bill  among  other  things  prayed,  that 
the  trusts  of  the  wilt  of  Richard  Donovan, 
for  the  paytnent  of  his  debts,  might  be  per- 
formed and  carried  into  cacfa^i  uiwcif 
the  decree  of  the  Court, 
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From  tlw  answer,  it  appeared  that  the 
action  had  been  broi^gfat  in  1888,  and  bad 
been  diMontinued. 

The  present  bill  waa  filed  in  1824. 

The  defendants  insisted,  by  their  answer, 
on  the  Statute  of  Limitationt. 

At  the  hearbg,  two  quostioM  wen  dis- 
cowed  !— 

Fint,  whedier  the  adTerttsement  pub- 
Bsbed  bf  die  administratrix  took  the  ose 
eat  of  the  statute. 

Secondly,  whether  the  devise  of  the  Tib- 
berton  estate  to  pay  debts,  created  a  trust 
which  would  take  the  ease  out  of  the 
statute. 

Afr.  Panberton  and  Mr,  Farrer  were  for 
for  the  plaintifis : 

Mr,  Bieker«t«tk  md  Mr*  Hichard$yten 
tax  the  defendants. 

Tke  Master  of  the  Rolls  considered  that 
the  advertiaeinent  did  not  exclude  the  ope- 
ration of  the  statute,  becanse  Mr.  Acheriey 
might  have  rejected  any  debt  which  was 
carried  before  him. 

As  to  the  other  point,  the  Tibberton 
Court  estate,  being  leasehold,  was  by  law 
applicable  to  the  payment  of  debts.  The 
directions  with  respect  to  it  in  the  will, 
therefore,  were  inoperative.  The  devise  of 
it  to  trustees  would  have  no  effect.  The  per- 
sonal representative  took  it  for  the  purpose 
of  payuig  debts.  A  bequest  of  personalty 
for  the  payment  of  debts,  therefore,  did  not 
enate  a  trust,  which  would  prevent  the 
StalaM  of  UmitatioDS  from  running. 

Hia  Hmiour  dismissed  the  bill  with  costs. 


Agaiaat  this  order  the  plaintiffs  appealed. 

Sir  EdmaM  Sugden  and  Mr,  Farrtr 
appeared  for  the  appeal. 

Tkt  Si^ator  General  and  Mr.  Richards, 
appeared  in  support  of  the  decree. 

July,  1881. — Brougham,  Lard  Chmcellor, 
was  of  miniMi  (hat  me  testator  had  mani- 
ftned  a  dear  intentwn  that  bis  debts  should 
be  paid  one  of  tbe  proceeds  of  the  Tibberton 
estate,  and  that  he  had  ereated  a  trust  in 
order  to  eHtetuate  their  payment;  and  that, 
Hilda'  tbeae  eureumstaiiceB,  the,,  personal 


representative  could  not  set  up  tlie  Sta- 
tute of  Limitations  as  an  answer  to  the  de- 
mand of  the  platntifl&. 

The  decree  of  the  Mas  t  of  the  RoHs 
was  reversed. 


1880.  ^  BBKtLXT  «•  BOIlXUr. 

ji  deed  of  release,  executed  by  A.,  reciting 
that  A.  is  seised  of  certain  lands  in  fee,  ope- 
rates by  way  of  estoppel  against  him,  and 
all  claiming  under  him, 

Qusere — fVhether  a  person  having  a  title 
by  estoppelt  by  means  of  a  deed  containing  a 
covenant  for  further  assurance,  is  eiUitledto 
the  assistance  of  a  court  of  eyuity,  to  hmc  a 
positive  title  given  to  him. 

By  indentures  of  lease  and  release,  bear- 
ing date  respectively  the  86th  and  88th  of 
February  1803,  the  release  being  made 
between  Francis  Tweddell,  the  younger,  of 
the  first  part ;  John  White,  of  the  second 

?art ;  and  Peter  Tahourdin  and  Gabriel 
'ahourdin, ofthe  third  part;  after  reciting 
that  the  said  Frsncis  Tweddell,  the  younger, 
was,  under  and  by  virtue  of  the  last  will  and 
testament  of  John  Aynsley,  of  Hexham,  in 
the  county  of  Northumberland,  gentleman, 
deceased,  seised  or  possessed  of,  or  well  and 
sufficiently  entitled  unto,  amongst  other 
hereditaments,  the  messuages,  or  mansion- 
houses,  farms,  lands,  and  hereditaments 
thereinafter  particularly  mentioned  and 
described,  and  thereinafter  released,  with 
the  appurtenances,  in  reversion  or  remain- 
der expectant,  and  to  take  effect  upon  the 
decease,  or  other  sooner  determination  of 
the  life  estate  or  life  interest  of  Francis 
Tweddell  the  elder,  his  father :  and  also 
reciting  that  the  said  John  White  had  con- 
tracted and  agreed  with  Francis  Tweddell* 
the  younger,  for  the  purchase  of  one 
annuity  of  864^,  payable  to  him  John 
White,  his  executors,  administrators,  and 
assigns,  for  and  during  the  natural  lives  of 
Francis  Tweddell,  the  younger,  and  Thomas 
Tweddell,  Hubbersty  Maddison  Tweddell, 
Francis  Tweddell,  George  Westgarth  Twed- 
dell, and  John  Tweddell,  the  five  sons  of 
Francis  Tweddell,  the  younger,  and  the 
Kres  and  life  of  the  survivors  and  survivor 
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of  dieni,  to  be  lecured  tod  charged  upon 
the  said  liereditamentsi  which  he,  Francii 
Tweddell,  the  younger,  was  entitled  to,  in 
reversion  or  remainder  as  aforesaid,  at  the 
price  or  sum  of  2,200/., — it  was  witnessed, 
that,  for  the  considerations  therein  men- 
tioned, he,  the  said  Francis  Tweddell,  the 
younger,  did  grant,  bargain,  sell,  and  con- 
firm to  John  White,  his  executors,  adminis- 
trators, and  assigns,  one  annuity  or  clear 
yearly  rent-charge  of  264/.,  during  the  con- 
tinuance of  the  before-mentioned  lives,  or 
the  survivor  of  them,  to  be  issuing  out  of,  and 
charged  and  chargeable  upon  the  heredita- 
menta  tliereinafter  particularly  mentioned 
and  described,  with  tne  usual  powers  of  dis- 
tress and  entry  after  the  death  of  Francis 
Tweddell,  the  father :  and  for  more  effec- 
tually securing  the  said  annuity,  Francis 
Tweddell,  the  younger,  did  grant,  bargain, 
sell,  alien,  release,  and  connrm  unto  Peier 
Tahourdin  and  Gabriel  Tahourdin,  and  to 
tlieir  heirs  and  assigns,  all  that  the  reversion 
or  remainder  in  fee  expectant,  and  to  take 
effect  upon  the  decease  or  other  sooner  de- 
termination of  the  estate  for  life  or  life  in- 
terest of  Francis  Tweddell,  the  elder,  of, 
and  in  all  that  messuage  or  mansion-house 
and  farm,  with  the  lands  thereto  belonging 
orlteld  therewith,  called  Threepwood,  other- 
wise Hireewood,  situate  and  being  in  the 
chapetry  of  Haydon,  in  the  parish  of  Warden, 
in  the  county  of  Northumberland,  and  also 
all  that  other  messuage  or  mansion-house, 
farm  and  lands,  called  ur  known  by  the  name 
of  Low  Hall,  situate  .iiul  hc\n^  also  in  the 
chapelry  of  Haydon,  in  llie  parish  of  War- 
den, in  tlie  county  orNoi  iliutnbtjrland  afore- 
said,— to  hold  the  same,  with  the  appur- 
tenances, in  reversion  or  remainder  as  afore- 
said, unto  Peter  Tahourdin  and  Gabriel 
Tahourdin,  their  heirs  and  assigns,  to  the 
only  proper  use  and  behoof  of  the  said  Peter 
Tahourdin  and  Gabriel  Tahourdin,  their 
heirs  and  assigns  for  ever ;  but  upon  the 
trusts  therein  mentioned.  Those  trusts  were, 
in  case  the  annuity  should  be  in  arrear,  to 
sell  the  premises  and  to  apply  the  proceeds 
(after  paying  certain  expenses)  in  the  man- 
ner therein  mentioned  in  satisfaction  of  tlie 
past  and  growing  payments  of  the  annuity. 

In  the  indenture  there  were  contained 
covenants  on  the  part  of  Francis  Tweddell, 
the  younger,  that  all  the  premises  so  charged 
with  the  annuity  oitGif,,  should,  after  th« 


determioafionofthelife-interesttrfhia  father, 
remain,  continue,  and  be  aubjeet  land  liabk 
to  the  distress  and  distresses  of  Jolw  White, 
his  executors,  administrators,  and  assigns, 
for  the  annuity  of  i64L  and  all  arrears 
thereof;  and  that  he,  Francii  Tweddell, 
the  younger,  was  seised  of  the  premises  in 
reversion  or  remainder,  and  that  he  had  good 
right  to  grant  and  release  the  messuages  or 
mansion-houses,  farms,  lands,  and  heredita- 
ments thereinbefore  mentioned,  andgranted 
and  released  to  Peter  Tahourdin  and  Gabriel 
Tahourdin,  their  heirs  and  assigns,  upon  the 
trusts  aforesaid ;  and  also  covenants  on  the 
part  of  Francis  Tweddell,  the  youi^er,  fiw 
quiet  enjoyment,  as  against  himself  and  all 
persons  claiming  under  him,  and,  for  fur- 
ther assurance,  both  from  himself  and  all 
other  persons  in  anywise  claiming  or  to 
claim  any  estate  or  interest  in  the  premises 
under  him. 

Francis  Tweddell,  the  elder,  died  some 
time  in  the  year  1808,  leaving  Franets  Twed- 
dell the  younger,  his  eldest  son,  living  at  the 
time  of  his  death,  and  also  his  heir-at-law. 

At  the  time  of  the  execution  of  tlie  before- 
mentioned  security,  Francis  Tweddell,  liad, 
in  fact,  no  estate  in  the  lands.  Originally, 
he  had  been  tenant  in  tail  in  remainder,  ex- 
pectant on  his  fadier's  life  estate,  and  « 
prior  estate  tail  in  an  elder  brother.  The 
father  and  the  elder  brother  had  concurred 
in  suffering  a  recovery,  so  as  to  bar  the  es* 
tates  tail  and  acquire  tlie  fee.  The  elder 
brother  died  without  issue ;  and  the  father 
had  uncontrolled  dominion  over  the  fee> 
He  made  his  will  in  1805,  deviwng  part  of 
the  estate  to  Francis  Tweddell,  the  younger^ 
for  his  life. 

In  1804  Tweddell  had  granted  an  an- 
nuity of  700/.  to  Burdon,  which  he  also 
charged  on  the  remainder  in  fee,  of  which 
he  alleged  he  was  seised.  This  security 
purported  to  be  subject  to  White's  annnity. 
After  the  death  or  Francis  Tweddell,  the 
elder,  Francis  Tweddell,  the  younger,  by 
indentures  of  lease  and  release,  conveyed 
to  Burdon,  his,  Francis  Tweddell,  the 
younger's,  life-estate  and  interest  in  the 
devised  hereditaments  and  premises,  upon 
trust  to  sell  the  same,  and,  out  of  Che 
monies  to  arise  from  such  sale,  and  the 
rents  and  profits  of  the  hereditaments  and 
premises  to  accrue  due  previously  to  anoh 
aale,  to  pay  to  him,  Burdon,  the  nun  of 
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6,987/.  and  interestt  and  any  (idTancei  to 
be  made  bybim,  to  or  for  the  use  of  Francis 
Tw«ddell,  the  younger,  and  to  pay  the  sur- 

?lat  to  Francis  Tweddell,  the  younger, 
'his  lum  of  6,9872.  principally  consisted 
ofasam  of  4,S00/.,  the  purchase-money 
for  the  nmnity  of  700{.,  and  of  the  arrears 
of  the  annuity,  and  of  certain  monies  which 
had  become  due  to  Burdon  from  Francis 
Tweddell,  the  younger,  long  before  the 
death  of  the  father. 

White  havine  become  bankrupt,  his 
assigpees  filed  the  present  bill. 

Itcba^ed  diat,  although  Francis  Twed- 
dell, the  younger,  bad  not  at  the  time  of 
granting  the  annuity  the  estate  and  interest 
in  the  hereditaments  and  premises  men- 
tioned in  the  indentures  of  the  26th  and 
S8th  of  Febniary  180S,  which  be  repre- 
■soted,  and  upra  wfaiefa  the  annuity  pur- 
ported to  be.seenred,  yet  he  was  estopped 
and  could  not  be  permitted  to  allege, 
that  he  bad  not  such  estate  and  interest, 
as  a  reason  for  not  charging  the  annuity 
upon  the  hereditaments  and  premises  de- 
vised tobhn  for  life  by  the  will  of  Francis 
Tweddell,  the  elder. 

It  prayed,  among  other  things,  that  it 
night  be  declared  that  the  life  estate  and 
interest  which  Francis  Tweddell,  the  youiw- 
br,  took  under  the  will  of  Francis  Twed- 
dell, the  elder,  became  and  was  diarge- 
aUe  with,  and  liable  to,  the  payment  of  the 
annuity  of  S64/.,  subject  to  a  certain  term 
of  two  thousand  years ;  and  that  it  might 
be  declared  that  the  conveyance  of  such 
Ufe^tate  and  interest  to  Burdon  was  void 
as  against  the  plaiatift*. 

The  term  of  S,000  years  was  created  by 
the  will  of  the  father,  for  certain  purposes 
therein  expressed.  It  was  prior  to  the 
bfe^tate  devised  to  Francis  Tweddell,  the 
younger. 

At  the  hearing  of  the  osiise,  the  Vice 
Chaaeellor  dismissed  the  biU,on  the  ground 
that  the  recitals  in  the  deed  of  release 
cpenled  at  law  as  an  estoppel  against 
maeii  Tweddell,  the  younger,  and  all 
cfaiiaing  uder  him,  so  that  the  plaintiA 
Aid  not  need  the  aaststanoe  of  a  court  of 
•qnity. 

The  plaintifis  appealed. 

£ir  Edmrl  Sugdem  and  Mr,  Cotper 


Mr,  Bickersteth,  Mr*  Pre$ton,  and  Mr, 
ElUMon,  were  for  the  respondents. 

The  questions  argued  were— first,  whe- 
ther the  existence  of  the  term  of  two 
thousand  years  did  not  render  it  necessary 
for  the  plaintifft  to  come  into  equity,  even 
if  the  deed  of  release  did  operate  as  an 
estoppel :  and,  secondly,  whether  the  deed 
of  release  did  operate  as  an  estoppel. 

The  Lord  Chancellor. — The  principal 
question,  which  was  argued  both  in  «ie  court 
below  and  before  me,  was  with  respect  to 
the  estoppel— whether  or  not  the  deed  of 
the  XStfa  of  February  operated  in  this 
ease  as  an  estoppel;  because,  if  it  did  so  ope- 
rate, it  was  then  decided  by  the  Viee  Chan- 
eellor,  the  present  Master  of  the  Ro^ls,  that 
the  relief  prayed  for  was  altogether  unne- 
cessary, as  that  estoppel  would  place  the 
plaintiir  in  as  good  a  situation  as  if  he  had 
the  benefit  of  that  decree. 

The  deed  of  February  1803  recites,  that 
Francis  Tweddell  the  jwunger  was,  subject 
to  the  life  estate  of  his  father,  seised  of  the 
remainder  of  that  estate,  of  course,  import- 
ing a  seisin  in  fee.  He  grants  and  re- 
leases tlie  remainder,  and  m  the  same  deed 
he  covenants  that  he  is  seised  of  the  re- 
mainder. It  is  said,  that  the  recitals  of  a 
deed  cannot  operate  by  way  of  estoppel. 
But  the  distinction  which  has  always  Imwr 
taken  is  this — that  a  general  recital  will  not 
operate  as  an  estoppel,  but  the  redtal  of  a 
particular  fact  will  have  that  effect.  The 
law  was  so  laid  down  by  Lord  Chief  Justice 
Holt,  in  tlie  case  of  Salter  v.  Kidieif,(l) 
The  cases  upon  the  subject  of  estoppel, 
as  far  as  they  relate  to  the  present  ques- 
tion, are  collected,  many  of  them,  in  VmerU 
Abridgment,  tit.  "  Estoppel,  Letter  M,"  and 
it  is  unnecessary,  therefore,  particularly  to 
repeat  them.  1  will  refer  to  one  case,  which 
was  decided  in  the  reign  of  Charles  I. 
"  By  an  indenture  between  A.  and  B.  re- 
citing that  A.  was  seised  in  fee  of  certain 
lands.  A,  in  consideration  of  a  marrii^  to 
be  had  between  her  son  and  B,  grants  a 
rent-charge  oat  of  these  lands  to  B.  to  b^in 
al>er  the  death  of  her  son,  and  covenants  to 
pey  it  In  the  action  against  A.  upon  this 
covenant,  she  cannot  plead  that  she  had 

(1)  Shower's  IUp.fi9. 
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nothing  in  the  land  at  the  tirae  of  the  co- 
venant, but  that  a  stranger  nas  seised 
thereof.  Adjudged,  upon  demurrer,  for  the 
plainttir,  both  because  the  defendant  is 
estopped  by  the  deed,  and  the  covenant  ex> 
tends  to  it  as  an  annuity."  There  was  this 
recital,  that  A.  was  seised  in  fee  of  certain 
lands,  and,  in  consideration  of  the  marriage, 
granted  a  rent-charge  out  of  those  lands. 
The  icecital  of  the  particular  &ct  in  the  in* 
denture,  that  the  party  is  seised  in  fee,  ope- 
rates, in  my  opinion,  by  way  of  estoppel. 
If  that  be  so,  then  it  decides  the  main  ques- 
tion that  was  argued  before  the  Vice  Chan- 
cellor. But  it  appears  to  me,  that  there  is 
another  very  important  consideration  in  the 
case  that  deserves  further  inquiry.  A  title 
by  estoppel  is  a  mere  negative  title ;  and  it 
MToWes  tiie  party  who  is  to  rely  upon  it  in 
many  niceties  and  intricacies  of  pleading, 
when  he  comes  to  enforce  his  right  in  a 
court  of  common  law.  It  has  further  also 
this  effect,  that,  in  an  action  of  trespass,  or 
an  action  of  ^eetment,  brought  against  the 
party  in  possession,  the  defendant  may,  if 
he  think  proper,  rely  upon  his  possession. 
Ha  if  not  bound  to  set  up  any  title,  and 
then  there  is  thrown  upon  the  plaintiff,  the 
party  claiming,  before  he  can  avail  himself 
of  tl>e  benefit  of  his  estoppel,  the  necessity 
of  proving  affirmatively  that  the  defendant 
is  in  possession  under  the  grantor,  so  as  to 
^\ve  him  the  benefit  of  the  estoppel.  There 
IS  also  in  this  case  a  covenant  for  further 
assurance  in  the  deed,  which  appears  to  have 
been  inserted  in  the  bill  by  way  of  amend- 
ment; and  it  becomes,  therefore,  most  ma- 
terial and  important  to  consider  the  point  I 
have  mentioned  as  connected  with  the  cove- 
nant for  further  assurance.  Therefore,  before 
I  finally  dispose  of  this  part  of  the  case, 
havii^  given  my  judgment  with  respect  to 
the  question  of  estoppel,  upon  which  the 
Vice  Chancellor  principally  relied,  I  wish 
to  have  the  points  to  which  I  have  now  ad- 
verted, argued  by  one  counsel  on  a  side ; 
and  I  wish  them  also,  with  reference  to  the 
jurisdiction  of  this  Court,  to  consider  at  the 
aame  time  the  operation  of  the  term  of 
2,000  years,  which  is  not  an  outstanding 
aatisfied  term,  but  which  is  a  term  existing 
for  some  beneficial  purposes  for  the  parties 
in  whose  favour  it  was  created. 


1880.  7 
February.)  conorevb. 

A  Uttratrix,  by  her  will,  limit*  perional 
property  to  her  children  for  life^  remainder 
to  her  grandchUdrtHy  tn  tuch  wordt  as  would 
include  all  grandchildren,  whether  in  esse  at 
her  death,  or  born  ajlerward* :  bjf  a  codicUt 
*he  directs  the  ahare*  of  the  grandchildren  to 
be  settled  onJ&em/or  life,  and  a/lerwanU  io 
'  revert  to  their  isme  ;  but,  in  default  of  itent, 
they  were  to  dUpoee  of  ikeir  respective  shetras 
at  they  thought  proper : — Held, 

That  the  limitations  to  the  great  grand- 
children were  too  remote,  and  that  the  grand- 
children  retained  the  t^soltUe  interests  gtMH 
tftem  by  the  will* 

Susannah  Olivier  being  oititled,  amongat 
other  things,  to  Uie  sums  of  12,000/.  8  pM 
cent,  reduced  annuities,  and  10,000/.  bank 
■lock,  made  and  published  lier  last  will,  dated 
the  20th  of  Soptember  1792,  in  whidi  were 
contained  the  ibllowit^  clauses : — I  leave 
and  bequeath  12,000/.  S  per  cent,  reduced 
annuities,  which  I  have  now  transferred 
from  the  4  per  cent,  stocks  ;  the  same  to  be 
put  in  trust  in  the  hands  of  my  three  exe- 
cutors, to  be  employed  in  the  following  man- 
ner : — one  half,  or  6.000/,  of  the  said  trust, 
the  interest  thereof  shall  be  for  the  use  of  my 
son,  the  Rev.  Daniel  Stephen  Olivier,  dur- 
ing his  life,  and  shall  be  duly  paid  unto  him 
as  his  property,  and,  at  his  death,  one-halC 
which  will  be  S,000/.  stock,  shall  revert 
to  my  son's  eldest  male  child  living  at  my 
demise,  and  the  pther  half,  or  8,000/.  stock 
8  per  cent*  reduced,  shall  be  divided  in 
equal  shares  between  his  other  chiklren 
lawfully  b^otten ;  but,  should  my  son  die 
without  leaving  issue,  in  that  case  the  whole 
of  his  moiety,  or  6,000/.  8  per  cenL  re- 
duced stock,  shall  revert  in  equal  shares 
between  my  other  two  children,  during 
their  lives,  and,  at  their  death,  it  shall  re- 
vert to  their  issue,  or,  should  either  ti£ 
them  die  without  leaving  issue,  it  shall,  in 
that  case,  revert  in  equ^  parts  to  those  of 
my  grandchildren  that  shall  then  moain. 
The  other  moiety,  or  6,000/.  of  the  12,000/. 
8  per  cent,  reduced  atock,  in  trnat,  ahaU 
be  divided  in  equal  sharea  between  my 
two  daughters,  namely,  Julia  Elisabetli 
Eyre,  and  Margaret  Esther  Conybearvt  the 
intereat  of  vhich  «hnU  be  duly  paid  tbm 
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daring  their  lives,  and,  at  tlteir  death,  each 
one's  share  shall  revert  to  their  children ; 
but,  should  either  of  my  daughters  die  with- 
out leaving  issue,  in  that  case  their  share 
of  the  trust.which  will  be  5,000/.  3  per  cent, 
reduced,  shall  revert  in  equal  shares  be- 
tween my  surviving  children,  and,  at  their 
death,  to  revert  to  my  surviving  grand* 
children  in  equal  shares." 

Another  clause  was  ns  follows : — "  I  also 
leave,  and  order  to  be  put  in  trust  by  my 
executors,  10,000/.  bank  stock,  which  novr 
stands  in  my  name ;  the  interest  of  which 
shaU  be  duly  paid  in  equal  shares  to  eadi  one 
of  my  three  children,  during  their  lives,  and, 
at  their  death,  each  one's  share  or  thirds  of 
the  10,000/.  bank  stock,  shall  revert  in  equal 
shares  between  their  issue ;  but,  should 
either  of  my  children  die  without  leaving 
issue,  in  that  case  their  share  or  thirds  of 
tbe  bank  stock  shall  revert  to  the  re- 
mainder of  my  children,  and,  at  their  death, 
to  revert  to  their  issue,  or  whatever  issue 
ahall  remain  from  either  of  my  children,  in 
eqnal  shares." 

Another  clause  was  in  tbe  following 
word*:— "All  lapsed  legacies  are  to  re- 
turn to  the  hulk  of  my  fortune,  excepting 
those  that  are  entailed,  and  the  7001.  3  per 
cnit.  consols  that  I  leave  to  Mrs.  Fass- 
iner,  which  reverts  to  my  son,  the  Rev. 
Daniel  Stephen  Olivier,  after  her  death,  at 
his  own  disposal ;  neither  shall  any  un- 
entailed legacy  return  to  the  bulk  that  I 
leave  to  either  of  my  children,  in  case  they 
have  any  issue ;  and  all  the  legacies  I  leave 
to  my  grandchildren  shall  revert  to  their 
brothers  and  sisters  if  they  die  minors;  or 
if  such  legacies  are  not  entailed,  and  even 
should  they  die  in  my  lifetime,  their  share 
shall  equally  revert  from  the  time  this  will 
is  written." 

The  testatrix  made  a  eodicil  to  her  will, 
bearing  date  30th  of  March  1800,  which 
contained  the  following  clause : — "  I  now 
furthermore  do  request  that,  at  the  death 
of  each  one  of  my  children,  who  have  any 
issue,  that  the  10,000/.  bank  stock,  and 
also  the  12,000/.  S  percent.  reduced,which, 
by  my  will,  I  have  entailed  upon  my  grand- 
children, I  would  also  have  these,  my  grand- 
diildren's  share  of  the  same  two  stocks, 
be  also  settled  upon  them  to  enjoy  the  inter- 
eat  thereof  during  their  lives,  and  after- 
muds  to  levert  Co  Aeir  children  lawfully 
Toe  Tin.  Cnaiw. 


batten ;  but,  in  de&ult  of  any  issue,  they 
may  dispose  of  it  as  they  may  think  pro- 
per." 

The  testatrix  died  on  the  7th  of  Ja- 
nuary 1803,  leaving  Daniel  Stephen  Oli- 
vier, Margaret  Esther  Conybeare,  ami 
Julia  Elizabeth  Eyre,  afterwards  the  wife 
of  Sir  William  Congreve,  hart,  her  only 
children  her  surviving. 

Daniel  Stephen  Olivier  had  the  follow- 
ing children  living  at  the  death  of  the  tes- 
tatrix,— that  is  to  say,  Daniel  Josias,  Har- 
riett Elizabeth,  born  the  1 8th  of  December 
1791 ;  Anna  Awdry,  bom  the  8th  of  April 
1798;  Henry  Stephen,  born  the  14th  of 
AprQ  1795  ;  Mary  Arnold,  bom  the  10th 
of  June  1801.  He  had  also  had  two  other 
children,  who  died  in  infancy  in  the  life- 
time of  the  testatrix.  He  had  not  any 
children  born  after  the  death  of  the  testa- 
trix. Harriett  Elizabeth  Olivier,  the  daugh- 
ter of  Daniel  Stephen  Olivier,  who  was 
born  on  the  ISth  of  December,  died  on  the 
8th  of  August  1818,  intestate  and  unmar- 
ried. Mary  Arnold  Olivier  had  attained 
twenty-one,  but  was  unmarried.  The  other 
three  children  were  married,  and  had  chil- 
dren. 

Lady  Congreve  had  never  had  any  child. 
Mai^ret  Esther  Conybeare  had  two  chil- 
dren, bora  in  the  lifetime  of  the  testatrix, 
and  who  were  living  at  her  decease,  viz. 
John  Josias  Conybeare,  born  the  lOth  of 
June  1779,  and  William  Daniel  Conybeare, 
bom  the  7tli  of  June  1787.  She  had  no 
child  afterwards.  John  Josias  Conybeare 
died  on  the  11th  of  June  1834,  without 
leaving  any  child  or  children  surviving 
him.  William  Daniel  Conybeare  was  still 
alive,  and  had  seven  children. 

Daniel  Stephen  Olivier  died  on  the  28th 
of  December  1826.  Margaret  Esther  Co- 
nybeare died  on  the  10th  of  November 
1806. 

Mr.  Bickerttelh  appeared  for  the  plain- 
tiff: 

Mr.  Tinney,  Mr*  Pemberlon,  Mr.  Side' 
hotumt  Mr.  tVeitt  ^c,  for  the  several  de- 
fendants. 

On  behalf  of  the  grandchildren,  it  was 
contended,  that,  under  the  bequests  in  the 
will,  an  absolute  interest  was  limited  to 
them — that,  as  grandchildren  constituted 
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a  cUm,  many  of  .whom  migV  doi  be  bora 
till  after  the  testatrix's  death,  the  limitations 

ara^jto  their  chUdren  must  be  void — that 
le,  limitations  in  the  codicil  were,  consc' 
quently,  void— thnt  tho  object  of  ihe  tes- 
tatrix was  not  to  alter  the  (lispositions  con- 
tained in  the  will,  except  for  the  purpose 
of  letting  in  the  great-firaLukliildren  ;  and 
that,  aa  that  purpose  could  not  he  effected, 
the  interests  of  the  grandchildren  should 
remain  as  they  were  fixed  by  the  will. 

On  the  other  hand,  contended^ 
that  the  3,000/.  given  to.^tbe  ,«i4^st  ifialjB 
cbil^  of  the  testatris^'s  9011  a  bequest 
to .  a  ^andf^Ujld  in  es^e,  a^d  therefor^  ^^|iat 
m^vsMfm.ov^T  to  hip  cbp^en  wqijd 
M.  vi^— ^that  toi8  ciicumst^nce  Bhovn!^ 
that  the  testatrix  had  in  xoatemplation 
grandchildren  living  at  her  death — that,  in 
fact,  there  wer^  no  other  "randcliildren ; 
AO^t  tfa^i^efof ^.  that  the  limitations  over  to 
vcQi  were  Tnbd* 

The  Master  of  the  Rolls.— Vihh  respect 
to  the  eldest  son  of  Daniel  Stephen  Olivier, 
he  mu&t  be  an  eldest  son  living  at  the  death 
of  the  testatrix,  in  order  to  take  under  the 
bequest;  he^  therefore,  may  ]fe  well  re- 
strained to  a  life  interest;  and  upon  that 
life  interest,  there  may  be  Umited  interests 
over  to  unborn  children. 

The  other. S,0002.  is  to  be  divided  "be- 
tween bis  (D.  S.  plivier's)  other  children" 
ia  equal  shares,  and,  it  is  contended,  that 
these  words  mean,  other  children  living, at 
the  de^th  of  (he  testatrix.  I'hat  is  a  con- 
struction, which  it  ia  impossible  to  adopt. 
The  words  include  all  the  children  of  Pa- 
niel  who  may  at  any  time  be  born.  The 
great-grandchildreiv  therefore,  cannot  take 
by  the  limitations  to  them. 
,  The  testatrix  having  by  her  will  given 
absolute  interests  to  her  grandchildren, 
afterwards  makes  a  codicil,  in  which  she 
cuts  down  their  interest  to  a  life-estate,  in 
order  that  their  children  may  take  in  suc- 
cession after  their  death.  It  is  obvious, 
that  this  testatrix  meant  to  confine,  by  her 
codicil,  the  absolute  interest  of  the  grand- 
children only  for  the  purpose  of  letting  in 
their  children ;  but,  as  the  great-grandchil- 
dren cannot  take  the  interest  intended  for 
them,  and  as  the  codicil  was.made  only  for 
the  purpose  of  letting  them  in,  the  intention 
of  the  teiutrix  will  be  best  effectuated  by 


holding  that  the  absolute  interest  givn^  t9 
the  grandchildren  by  the  will  is  not  de- 
stroyed by  the  codicil, ... 
.  Under  this  construction,  the  deceasedf 
Harriett  Elizabeth  Ohvier,  toojc  a  vested 
interest  in  a  share  of  the  fund;  and  « 
question  arose,  whetlier  the  beneficial  in- 
terest of  their  father,  as  her  sole  next  of 
kin,  in  her  share  of  the  fund,  had  been  ex- 
tinguished, under  the  following  circum- 
stances :— 

The  Master,  found,  that  shortly  after 
her  death,  her  fatlijer,  Daniel  Stephen 
Olivier,  wrote  the  following  letter  to  her 
brother  Daniel  Josias  Olivier :— < 

"  Your  dear  sister's  remiMns  t  have  seen 
carrying  j^p  into  the  rooin.  prepared  for 
that  purpose ;  in  opening  Henry's  letter 
to  add  a  few  words,  I  saw  that  yours,  upon 
glancing  that  way,  wa9  merely  a  continuat 
tion  of  the  same  melancholy  subject. ,  I 
think  you.  tell  him,  yo,ur  sister  expressed 
a  wish,  as  far  as  you  pould  understand 
her,  that  you  should  take  some  of  her 
money ; — take  ^t  all,  for  God's  sake,  if  you 
choose,  my  dear  son ;  only  let  her  just,  and 
lawful  debts  be  paid;  and  peace  be  to  her 
remains,  D,  S.  O.— My  doors,  as  you  well 
know,  would  always  nave  been^  open ,  to 
your  sister,  whom  I  loved  ^hiUt  living, 
and  shall  most  readily ,  .compljC  with  her 
last  wishes,  and  wish  to  see  them  per- 
formed." 

The  Master  furdier  (bund,  that  soon 
after  the  death  01  ^Wriett  Elizabeth 
Olivier,  Daniel  Stephen  Olivier  mentioned 
to  his  daughter,  Mary  Arnold  Olivier^ 
the  disposition  he  bad  ^ade  of  Harriett 
Elizabeth  Olivier's  propprty  by  the  afore- 
said le^er ;  and  the  coutents  of  that  letter 
became  the  subject  ot  conversation  be- 
tween her  and  him  and  bis  wife  ;  that,  in 
consequen<;e  of  such  letter,  Daniel  Josias 
Olivier  took  out  letters  of  administration 
to  the  effects  of  Harriett  Elizabeth  OUvjer, 
and  possessed  himself  thereof,  and  after- 
wards divided  the  same  between  bis  bro-< 
titer  and  his  twosisters  jointly  with  him^e^f 
in.ecjual  proportions;  that  Dajiiel  Stephen 
Olivier  approved  of  suqh  division^  as.  ap- 
peared by  a  memoraodum  signed  by  him, 
and  dated  the  8th  of  February  1819,  in 
the  vords  following , 
,  "  Clifton,  8th  of  Feb.,  IftlD.— I,  the  Rev. 
Daniel  Steplien  Olivier,  clerk,  3fc.  having 


Digitized  by 


HlLARy  TERM,  J8W. 


01 


waived  all  right  and  claim  to  the  property 
of  whikh  m^Tate  daughter,  Harriett  'Eliza- 
beth Olivier,  died  possessed  of,  in  favour 
of  niy  son,  Daniel  Jbsias  Olivier,  clerk,  do 
hereby  approve  of  his  dividing  the  same 
in  e^ual  shares  with  his  brother,  Henry 
Stephen  Olivier,  his  sister,  Mary  Arnold 
OKvier,  and  his  sister,  Anna  Awdry 
Etongh."  ' 

The  question  was,  whether,  though  the 
father  h^d  permitted  the  children  to  pos- 
sess themselves  of  their  sister's  property, 
and  had  allowed  one  of  them  to  acquire 
the  legal  title  as  her  personal  representa- 
tive, enongh  had  been  done  to  divest  hiftt 
of  bis  right. 

The  Master  of  the  RolU. — Suppose  the 
um,  having  tahen  out  administration  to 
his  sister,  had  possessed  himself  of  this 
share,  and  bad  distributed  it  according  to 
the  meiDOranduni ;  could  the  father  hat^e 
filed  s  bill  against  the  son,  in  order  to  call 
back  die  fiind?  1  do  not  think  that  he 
ccidd  have  recalled  it  in  this  court ;  and 
the  circumstance  of  there  not  having  been 
an  actual  distribution  4oes  not  midie  any 
difierence. 


The  decree  contained  the  following  decla- 
ratiotts : — that,  according  to  the  true  con- 
struction of  the  wilt  and  codicils  of  Susan- 
nah Olivier,  the  testatrix,  in  the  pleadings 
named,  the  defendant  Daniel  Josias  Olivier, 
as  the  eldest  male  child  of  the  testatrix's 
son,  the  Rev.  Daniel  Stephen  Olivier, 
living  at  the  time  of  the  testatrix's  decease, 
is  entitled  during  his  life,  and  from  the 
death  Of  his  father,  Ditnifi!  Stephen  Olivier, 
to  the  dividends  and  interest  of  the  sum  of 
3,000/.  bank  32.  per  cent,  annuities,  part 
of  the  1S,OO0/.  like  annuities  in  the  will 
of  die'testatrix  mentioned; — that,  as  to  the 
sum  of  10,bOO/.'  bank'stock,  and  all  other 
the  Ifiwadea  aiid  b^uests  to  the  testator's 
gtiuidaiildren  in  the  will  and  codicils  con- 
ciiued,  except  as  to  the  sum  of  3,000/. 
bank  three  per  cent,  reduced  annuities, 
the  limitations  over  to  the  issue  of  the  tes- 
nttrbf'ir  grandifhlldren  contained  in  the 
e6dicil  of  the  30eh  of  March  1 80 1,  are 
vtild  9oii  remoteness that,  as  to  the  sum 
(^1tf,0pOf.  bank  stocki  the  defendant, 


Daniel  Josias  Olivier,  as  one  of  the  grand- 
children of  the  testatrix,  and  the  issue  of 
her  son,  Daniel  'Stephen  Olivier,  is  absh- 
lutely  entitled  to  a  fifth  of  a  third  part  of 
the  sum  of  10,000/.  bank  stock ;  that  Anna 
Awdry,  the  wife  of  the  defendant,  Richard 
Etough,  and  the  defendants,  Henry  Ste- 
phen Olivier,  and  Mary  Arnold  OJivier, 
and  Harriett  Elizabeth  Olivier,  deceased, 
as  the  four  other  children  of  Daniel  Ste- 
phen Olivier,  and  as  grandchildren  of  the 
testatrix,  became  absolutely  entitled  to  the 
sum  of  3,000/.  bank  three  per  cent,  re- 
duced annuities,  further  part  of  12,000/. 
like  annuities,  and  to  four  fifths  of  the  one 
third  of  the  sum  of  10.000/.  bank  stock  hi 
equal  shares that,  the  share  and  interest 
of  Harnett  Elisabeth  Olivier  wu  ef&c- 
tnall^  passed  by  the  gid  of  Daniel  Stephen 
Olivier  in  his  lifetime  to  Daniel  Josias 
Olivier,  in  tmst  for  himself  and  the  de- 
fendants Henry  Stephen  Olivier,  Mary 
Arnold  Olivier  and  Anna  Awdry  Etough 
that  the  defendant,  William  Daniel  Cony- 
beare  and  the  late  John  Josias  Cony- 
beare,  deceased,  as  the  children  of  Marga- 
ret Esther  Conybeare,  and  grandchildren 
of  the  testatrix,  were  and  are  entitled  to 
one  half  part  of  the  sum  of  6,000/.  bank 
three  per  cent,  reduced  annuities,  bein^ 
the  residue  of  the  sum  of  18,000/.  like  an- 
nuities, and  to  one  other  third  part  of  the 
sum  of  10,000/.  bank  stock,  in  equal 
shares ; — that  the  defendant,  Dame  Julia 
Elizabeth  Congreve,  the  daughter  of  the 
testatrix,  is  entitled  during  her  life  to  the 
dividends  and  interest  of  the  remaining 
3,000/.  bank  three  per  cent,  annuities,  and 
of  the  remaining  third  part  of  the  10,000/. 
bank  stock. 


1830.  ) 
Feb  10  t  ^'^"^^  ^AKWSf* 

^nnui/^— FremmplHni  ^  ntufaelum. 

A  married  mman  being  entitled  to  an 
annuiltf,  charged  on  a  plantation  and  r»i- 
duary  estate  in  Jamaica,  devised  to  — her 
husband,  under  an  authority  from  A,  received 
the  produce  of  the  estate  from  1811  to  1816, 
and  never  accounted  far  it :  daring  tfiat 
feriod  the  never  i^plitd  for  any  arretirt  ^ 
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her  annuity : — Heid,  that  the  amuUjf  mutt 
ht  prentmed  to  haw  been  uilisjed, 

Duncan  Anderson,  of  Jamaica,  gave  to 
the  plaintiff,  hia  widow,  an  annuity  of  500/. 
Jamaica  cnrrennr,  and  dialled  his  whole 
real  and  personal  estate  therewith,  and  de* 
Tised  «n  estate  in  Jamaica  called  Letlte, 
to  his  son,  Robert  Anderson  (since  de- 
ceased), in  fee,  together  with  all  the  residue 
of  his  real  and  personal  estate. 

The  testator  died  in  Octobef  179S,  and 
in  1  SOS,  his  widow  intermarried  with  William 
Carter ;  and  by  a  settlement  made  16th  June 
1 803,  previously  to  the  marriage,  the  annuity 
was  secured  to  the  separate  use  of  the 
plaintiff.  Her  son,  Robert  Anderson,  came 
of  age  on  the  14th  of  June  1812.  She 
alleged  by  her  bill,  that  John  Cuntungham, 
on  behalf  of  the  infant,  alone  managed  the 
estates  during  his  minority,  md  duly  ac- 
counted that  John  Cunningbaro,  the  elder, 
duly  paid  the  plaintiffher  annuity  out  of  the 
rents  of  the  estates,  up  to  the  23rd  of  Oc- 
tober 1811  ; — that  from  that  time  Robert 
Anderson  wholly  neglected  to  pay  the 
annuity ; — that  Robert  Anderson  died  on  the 
ISth  of  August  1816; — that  there  was  due 
to  the  plainlilf,  in  respect  of  her  annuity, 
up  to  the  death  of  Robert  Anderson.  3,000/. 
Jamaica  currency,  and  that  there  had  since 
accrued  due  tolierl,000^J8iiiaicaeurrency. 
The  prayer  was,  that  an  account  might 
be  taken  of  the  arrears  of  the  annuity. 

William  Carter  had  become  bankrupt. 

By  tlie  decree  made  at  the  liearing,  it 
was  referred  to  the  Master  to  inquire  and 
state  to  the  Court,  whether  any  thing,  and 
what,  was  due  to  the  plaintiff  for  arrears  of  the 
annuity  given  to  her  by  the  will  of  Duncan 
Anderson,  from  the  S3rd  of  October  1811, 
up  to  which  time  the  plaintiff,  by  her  coun- 
sel, admitted  the  payment  tiiereof,  to  the 
13th  of  August  1816. 

The  Master,  by  his  report,  found,  that,  by 
the  settlement  made  on  the  marriage  of  the 
plaintiff  with  her  present  husband,  William 
Carter,  he  covenanted  with  Joseph  Heath- 
cote,  that  the  annuity  of  500/.  should  be 
paid  to  the  plaintiff,  and  her  assigns,  during 
her  life,  for  her  sole  and  separate  use,  and 
that  the  same  should  not  be  in  any  respect 
liable  to  the  control,  management,  debts  or 
engagements  of  William  Carter,  and  that 
he  should  not  interfere  therewith,  except 


by  the  direction  in  writing  of  the  plaintiff ; 
that  the  annuity  was,  from  time  to  time,  up 
to  the  2Srd  of  October  1811,  paid  by  remit- 
tances from  Jamaica,  in  one  or  more  bills 
payable  to  William  Carter,  or  hia  order ; 
but  that  her  receipt  for  the  annuity  was  from 
time  to  time  sent  to  John  Cunnii^ham,  of 
Jamaica,  the  acting  executor  named  in  Uie 
will  of  Duncan  Andenon;  ^t  Duncan 
Anderson  by  his  will  devised  and  bequeath- 
ed unto  his  eldest  son,  Robert  Anderson, 
since  deceased,  his  sugar  plantation  called 
Lethe,  and  all  the  rest  and  residue  of  his 
estate,  real,  personal,  and  mixed ;  that  Ro- 
bert Anderson  attained  his  age  of  twenty- 
one  years,  on  the  14th  of  June  1812,  and 
that  he  executed  an  instrument  beariiw  data 
the  15th  of  the  same  month  of  June, 
whereby  he  ordained,  constituted,  and  ap- 
pointed William  Carter  bis  true  and  lawful 
attorimr  for  him,  and  in  hit  name  to  ask, 
demand,  sue  for,  and  receive,  of  and  fVom 
all  persons  liable  to  pay  the  same,  all  sums 
of  money  which  should  be  remitted  to  or 
for  him,  from  the  West  Indies  or  ^sewliere, 
or  due  or  to  become  due  to  him  on  any  ac- 
count whatsoever,  and  also  to  settle  and 
adjust  all  accounts  subsisting,  or  thereafler 
to  subsist,  between  him  and  any  other  per- 
son or  persons  whomsoever ;  that,  under 
tilts  power,  William  Carter,  between  the 
15th  of  June  1812,  and  the  9th  ofDecem- 
ber  1815  inclusive,  after  which  he  ceased  to 
act  under  the  same,  received  larce  sums  of 
money,  to  the  amount  of  several  thousand 
pounds,  for  Robert  Anderson,  and  that  Wil- 
liam Carter  had  not  accounted  for  what  he 
so  received. 

The  Master  further  stated,  that  he  found, 
by  the  examination  of  the  plaintiff,  that  she 
had  heard  and  believed  that  Robert  Ander- 
son did,  on  coming  of  age,  give  William 
Carter  a  power  of  attorney,  which  power  au- 
thorized him  to  act  as  the  agent  or  attorney 
of  Robert  Anderson,  and  receive  monies  on 
his  account;  that  W.  Carter  did  receive  on 
account  of  H.  Anderson,  between  the  month 
of  June  1812,  and  tlie  month  of  December 
1 815,  divers  sums  of  money  ;  that  William 
Carter  did  not,  at  any  time  during  tlutt 
period,  pay  to  her  the  annuity  of  SOw.  Ja- 
maica currency,  or  any  sum  in  respect 
thereof,  or  retain  or  in  any  manner  apply 
the  same  to  her  use,  or  by  her  order  or 
permission,  or  for  her  nuinteouce,  vitli 


Digitized  by 


HILARY  TERM,  1830. 


95 


her  conient  or  otherwise;  that  she  seve- 
ral timet  applied  to  William  Carter  for  pay* 
meDt  of  the  arrears  of  her  annuity,  be- 
tween the  months  of  June  1813,  and  De- 
cember 1S15,  that  he  always  stated  that 
Robert  Anderson  vas  very  much  in  his 
debt,  and  not  in  a  condition  to  pay  either  bis 
or  her  chiims ;  and  that  Robert  Anderson  was 
in  expectation  of  receiving  a  Ui^  sum  of 
money  shortlTt  wben  their  daims  would  be 
satisfied.  The  report  concluded  as  fol- 
loirs : — "  Upon  consideration  of  the  matter, 
I  conceive,  that,  under  the  circumstances 
aforesaid,  it  ought  to  be  presumed  that  the 
annuity  was  in  some  manner  applied  for  the 
separate  use  of  the  plaintiff  by  William  Car- 
ter, her  husband,  to  the  SSrd  of  October 
1S15,  being  the  last  day  on  which  the  same 
becnne  due  previous  to  the  time  when  be 
ceased  to  set  as  agent  or  attorney  for  Ro- 
bert Anderson  as  aforesaid;  or  that  the 
phuntiff  trusted  to  William  Carter  for  the 
payment  thereof,  up  to  the  time  aforesaid ; 
and,  DO  subsequent  payment  of  the  annuity 
having  become  due  previous  to  the  13th  of 
August  181G,  when  Robert  Anderson,  the 
intestate  in  the  decree  named,  died,  I  find 
that  no  sum  was  due  to  the  plaintiff  at  the 
time  last  mentioned  for  arrears  of  the 
annuity." 

To  the  report  excfeplions  were  taken. 

Mr,  Hont  and  Mr.  Ching  appeared  to 
BDpport  the  excepUons : 

Mr,  Ptpyst  contrft. 

In  support  of  the  exceptions,  it  wasv  con- 
tended, tliat  no  inference  of  authorized  pay- 
ment to  the  husband  after  1811,  could  be 
drawn  from  the  circumstance  of  her  having 
previously  given  receipts  for  payments  made 
to  bim ;  that  the  husband,  as  agent  or  con- 
n'gnee,  received  the  produce  of  the  estate 
ilu^tber  independently  of  any  sanction  or 
autmrity  from  her ;  that  there  was  no  evi- 
dence how  he  had  expended  the  sums  re- 
mitted to  him,  for  the  account  between  him 
uid  the  estate  of  Robert  Andenon,  was  still 
unsettled  ;  that  she  was  not  bound  to  apply 
for  payment  to  the  agent  or  consignee  of 
AnderaoD,  the  son;  that  it  was  his  duty  to 
take  care  that  the  annuity  was  regularly 
|mid ;  dut  there  was  no  ground  for  inferring 
judicuUy  thiit  the  produce  of  the  estate 


charged  with  the  annuity,  was  applied  in  the 
domestic  expenditure  of  the  plaintiff  and 
her  husband. 

On  the  other  hand,  it  was  argoed,  that 
the  previous  course  of  dealing  with  the 
plaintiff  justified  the  persons  interested  in 
this  estate,  in  considering  the  husband  as 
the  person  authoriied  by  her  to  receive  the 
annuity;  that  the  whole  produce  had  been  re- 
cived  by  him  from  the  time  Robert  Anderson 
came  of  age  ;  that  she  must  be  considered 
as  having  been  paid  her  annuity  by  William 
Carter,  her  husband,  out  of  tlie  monies  re- 
ceived by  him ;  that  he  was  to  be  regarded 
as  having  paid  to  her,  or  on  her  account, 
and  with  her  consent  or  permission,  the 
arrears  of  tbe  annuities  by  expending  the 
same  upon  ber  ui  an  increase  of  her  estab- 
lishment, and  in  supporting  an  appearance 
in  the  world  far  beyond  her  income  or  real 
situation  in  life,  the  whole  of  which  was  paid 
for  and  supplied  out  of  the  proceeds  of  the 
devised  estates  ;  that,  therefore,  it  must  be 
presumed,  that  she  luid  no  claim  in  respect 
of  the  annuity. 

The  Vice  Chancellor, — The  payments  of 
the  annuity,  previous  to  1811,  were  made  to 
Mr.  Carter,  and  the  wife  gave  receipts  for 
them.  I  cannot,  however,  convert  these 
receipts  into  authorities,  that  the  husband 
should  in  future  receive  the  annuity  for 
her. 

William  Carter  was  actiully  in  posses- 
sion of  the  estate,  out  of  which  tbe  annuity 
was  to  issue ;  he  received  the  produce  of 
it  and  spent  it.  She  lived  with  her  hus- 
band, and  enjoyed  the  benefit  of  that  ex- 
penditure ;  and  she  never  made  any  appli- 
cation for  payment  of  her  annuity,  though 
arrears  would  be  due,  if  the  annuity  waa 
not  considered  to  be  satisfied.  The  hus- 
band was  de  facto  in  possession  of  the  re- 
ceipts and  profits  of  the  estate :  the  wife 
has  had  the  benefit  of  the  revenue  arising 
out  of  the  estate.  Under  these  circum- 
stances, the  Master  has  come  to  tlie  conclu- 
sion, that  nothing  is  due  to  the  plaintiff  in 
respect  of  arrears  of  her  annuity ;  and  I 
see  no  ground  for  differing  from  him  in 
opinion. 
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1830.  } 

Feb  «5     i    '^^^^^  TEIFORD. 

A  testator,  seised  of  heritable  lands  in 
Scotland,  devises  all  his  estates  whatsoever 
and  wheresoever  upon  certain  trusts  :  such  a 
devise  does  not  raise  a  case  of  election  against 
the  heir  taking  benefts  under  the  will. 

A  testator,  by  a  codicil,  reciting  that  he 
had  purchased  certain  estates  since  the  date 
of  his  will,  devised  them  upon  the  trusts  of 
his  will,  and  directed  that  if  tt  thould  happeh 
that  any  hereditamentt  purchased  by  him  at 
any  time  or  timet  should  haivpen  to  he  con- 
veyed  after  the  date  and  jutblishtng  thereof, 
then  that  his  heir-at-law,  or  other  real  repre- 
sentatives, and  every  other  person  in  nhom 
the  same  should  he  vested,  should,  forthwith 
upon  his  decease,  convey  and  assure  the  same 
to  his  trustees  upon  the  trusts  of  his  will : 
afterwards,  he  purchased  other  estates : — 
Held,  that  a  case  of  election  was  not  raised 
against  the  heir,  as  to  the  subsequentli/-pur- 
cTiased  estates. 

John  Simpson,  by  his  will,  dated  the  ISth 
of  August  1807,  gave,  devised,  and  be- 
queathed, liniited,and  appointed  all  and  every 
his  real  and  personal  estate,  whatsoever  and 
wheresoever,  which  he,  or  any  person  in  trust 
for  him,  were  or  was,  or  should  be  seised  or 
possessed  of,  or  entitled  to,  in  possession, 
reversion,  remainder,  or  expectancy,  and  all 
his  estate  or  interest  therein,  unto  and  to 
the  use  of  Thomas  Telford  and  Joseph  Lox- 
dale,  their  heirs,  executors,  administrators, 
and  assigns,  upon  trust  that  they,  the  trus* 
tees,  and  the  survivor  of  them,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  should, 
during  the  joint  lives  of  his,  the  testator's 
two  daughters,  Jane  Johnson  and  Mary  Ann 
Newton,  pay  the  interest,  dividends,  and 
aifiiual  produce  of  all  his  real  and  personal 
estate  and  effects  thereinbefore  given  to  the 
trustees,  as  and  when  the  same  should  re- 
spectively become  due,  and  be  received  into 
the  proper  hands  of  his  two  daughters,  re- 
spectively, in  equal  shares  and  proportions, 
for  their  respective  sole  and  separate  use  ; 
and  from,  and  immediately  af\er  the  decease 
of  his  daughter  Jane  Johnson,  upon  trust, 
that  they  should  stand  seised  and  possessed 
of  one  equal  moiety  or  half  part  of  his  real 
and  personal  estate  and  effects,  according  to 
the  diffiuent  natures  and  ctualities  thereoft 


in  trust  for  all  and  every,  or  snch  one  or 
more,  exclusively  of  the  others  or  other,  of 
the  children  and  child  of  Jane  Johnson,  o^ 
of  the  issue  bom  in  the  lifetime  of  Jane 
Jolinson,  at  such  times  and  for  such  estate, 
&c.  as  Jane  Johnson  shoald  by  any  deed  or 
deeds  limit  or  appoint;  and  in  defkult  of 
such  direction,  limitation,  or  appointment, 
in  trust,  as  therein  mentioned,  for  all  and 
every  the  children  and  child  of  Jane'  John- 
son, who  should  be  living  at  the  time  of  his 
decease,  equally  to  be  divided  between  them. 
The  testator  then  directed  that  his  trusted 
should  stand  seised  and  possessed  of  the 
other  moiety  of  his  real  and  personal  estate 
and  effects,  upon  the  like  trusts  in  favour 
of  Mary  Ann  and  her  issue,  as  were  declared 
in  favour  of  Jane  and  her  issue,  m  respect 
of  the  first- mentioned  moiety. 

There  were  various  limitations  over,  in 
default  of  issue  of  the  daughters.  The 
trustees  were  also  empowered,  during  the 
life  of  his  two  daughter's,  to  revoke  an  the 
limitations  in  trust  for  his  two  daughters 
respectively,  and  their  issue,  and  to  de- 
clare in  what  other  manner' they,  or  the  sur- 
vivor of  them,  or  the  heirs,  executors,  admi- 
nistrators, or  assigns,  of  such  survivor,  should 
stand  seised  ana  possessed  iheteof,  for  the 
benefit  of  his  two  daughters  and  their  hus- 
bands and  issue ;  and  authority  was  given 
to  them  to  sell  the  real  estate. 

The  testator  made  a  codicil  to  his  will, 
dated  the  S6tli  of  May  1811,  which  toa- 

tained  the  following  clause  : — 

**  Whereas  I  have,  since  the  publishing  of 
my  last  will  and  testament,  purchased  cer- 
tain freehold  estates  in  and  near  the  Castle 
Foregate,  in  the  town  of  Shrewsbury,  f^otn 
Sir  John  Lowther  Johnstone,  bart.,  and  the 
family  of  Vowell ;  now,  I  do  hereby  give 
and  devise,  direct,  limit,  and  appoiot  the 
same  estates'and  premises,  with  the  herediti^- 
ments  and  appurtenances,  unto  and  to  the  use 
ofThomas  Telford  and  JosephLoxdale,  their 
heirs  and  assigns  for  ever,  upon  the  trusts, 
and  to  and  for  the  intents  and  purposes  ex- 
pressed and  contained  in  my  will,  of  and  con- 
cerning my  other  freehold  estate  devised  by 
me  to  tliem  in  my  said  will;  and  if  it  sliall 
happen  that  any  hereditaments  purchased 
by  me  at  any  time  or  times,  should  happen 
to  be  conveyed  after  the  date  and  publish- 
ing hereof,  then  I  direct  and  apptnn^  that 
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my  heir-at-law  or  other  real  repre9entatives, 
and  /every  other  person  vi  whom  the  same 
shall  be  vested,  shall  forthwith,  upon  my 
decease,  convey  and  assure  the  same  unto, 
■nd  to  the  use  of  Thomas  Telford  and 
Joseph  LoxdaU,  their  heirs  and  assigns 
for  ever,  upon  the  trusts,  and  for  the  intentq 
and  purposes  contained  in  my  will,  of  and 
concerning  my  real  estate,  devised  to  tliem 
by  my  said  will." 

.  The  testator,  at  the  time  of  his  death,  was 
sejsed  of  some  real  estates  in  Scotland. 
After  title  dale  of  the  codici^  lie  contracted 
toT  and  had  conveyed  to  him  freeholds  and 
copyholds  in  England. 

The  bill  insjsted,  that  the  codicil  to  the 
will,, as  to  the  estates  in  Scotland, and  as  to 
the  freehold  and  cppyhold  estates  in  Eng- 
land acquired  by  him  aSier  the  date  of  the 
codicil,  ^\th  reference  to  the  said  wi(I,  rais- 
ed a  case  of  election  on  the  part  of  Jane 
Jphnson  and  Mary  Ann  Newton,  who  were 
the  co-hetresses-at>]aw  of  the  said  testator, 
John  Simpson,  according  to  the  laws  both  of 
England  and  of  Scotland  ;  and  that  the  said 
Jane  Johnson  and  Mary  Ann  Newton  were 
bound  to  elect,  either  to  give  etfect  to  the 
codicil  as  to  the  heritable  estates  in  Scot- 
land, and  the  subsequently- acquired  free- 
hold and  ^opyhold  estates,  or  to  lose  the 
benefits  given  them  by  the  will. 

The  prayer  was,  that  it  might  bq  de- 
clared that  the  co-heiresses  were  bound  to 
elect. 

Some  of  the  Scotch  estates  were  acquired 
after  the  will,  and  some  before. 

Two  questions  were  argued  :  —  first, 
whether  the  will  and  codicil  raised  a  case 
of  election,  with  respect  to  the  Scotch 
estates ; — secondly,  whether  they  raised  a 
case  of  election,  with  respect  to  the  English 
estates  acquired  after  tlie  date  of  the 
codicil. 

In  support  of  the  bill,  it  was  contended, 
that  .it  was  clear,  that,  upon  the  general 
words  of  the  will  and  codicil,  the  testator 
intended  the  whole  of  his  property  to  be 
s^ibj^t  to  the  same  limitations ;  that  to  per- 
iait  the  co-heiresses  to  take  the  fee  of  part  of 
the  estates,  and  yet  enjoy  the  benefits  given 
thejUf  by  the  win,  would  completely  defeat 
the  ^tator's  intention;  and  that  the  codicil 
extqiged  expressly  to  all  lands  at  any  time 
purctiMW  by  the  tettatort  which  might  bap- 


pen  to  be  conveyed  to  him  after  the  date 
of  that  instrument. 

On  the  other  hand,  it  was  insisted,  that 
the  words  were  fully  satisfied  by  lands  in 
England ;  that,  therefore,  they  ought  not  to 
he  extended  to  lands  in  Scotland,  upon 
which  they  could  have  no  direct  operation ; 
and  that  the  trusts  and  limitations  were  in- 
consistent with  the  nature  of  Scotch  estates. 

On  the  second  point,  it  was  argued,  that 
the  words  of  the  codicil  were  satisfied  by 
the  estates  which  the  testator  had  con- 
tracted to  purchase  at  the  date  of  the  codi- 
cil, and  which  had  not  then  been  conveyed 
to  him. 

There  were  cited  : — 
Brodie  V.  Barry,  2  Ves.  &  Bea.  127. 
Thetlustonv.  Woodford,  13  Ves. 209. 
Judd  V.Pratt,  IS  Ves.  809. 
Read  v.  Crop,  I  Bro.  C.  C.  492. 

The  Master  of  the  Rolls. — There  is  not 
in  this  wilt  or  codicil  any  direct  mention  of, 
or  express  reference  to  estates  in  Scotland. 
The  words  used  by  the  testator  are  general 
words ;  and  general  words  must  be  applied 
to  such  property  as  is  capable  of  being 
passed  by  them.  This  will  would  have  no 
effect  on  lands  in  Scotland :  and  we  cannot 
intend  that  the  testator  meant  that  the 
general  words,  which  he  has  employed, 
should  afiect  property,  which  is  not  in  its 
nature  capable  of  being  affected  by  them. 

The  utmost  that  can  be  said  on  hehalf 
of  the  plaintiff)  with  respect  to  the  subse- 
quently-acquired English  estates,  is,  that 
the  language  of  the  testator  is  ambiguous. 
He  speaks  of  estates  at  any  time  purchas- 
ed by  him,  and  which  shall  happen  to  be 
afterwards  conveyed  to  him.  The  Court 
cannot,  as  against  the  heir,  extend  to  estates 
subsequently  purchased,  words  which  are 
satisfied  by  estates  subsequently  conveyed. 

The  decree  declared  that  the  will  and 
codicil  of  John  Simpson,  as  to  his  freehold 
and  copyhold  estates  in  England,  acquired 
after  the  date  of  hts  codicil,  or  ss  to  his 
heritable  estates  or  property  in  Scotland,  did 
not  raise  a  case  of  election  on  the  part  of 
Jane  Johnson  and  Mary  Ann  Newton,  the 
co-IieiressGs-at-law  of  John  Simpson,  ac- 
cording to  the  laws  of  England  and  Scot- 
land respectively. 
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1830.   ^     BAVKKUFTs,  Ex  parte  ZAaui 

C      AND  0THEB8. 

At  hif  hit  marriage  iettlcment,  dtUed  in 
1816,  covenanted  that  hit  heirt,  executorst 
S^c,  thould,  within  twelve  months  after  hit 
death,  pay  4,000/.  to  tnulees,  who  mere  to 
ttatid  pottetsed  thereof  in  trtitt  for  the  wife 
during  her  life,  and  aflermardi  for  the  chil' 
dren  of  the  marriage ;  and,  if  there  were  no 
children  who  became  entitled,  in  trutt  for  the 
turvioor  of  tlte  husband  and  wife:  there 
were  no  children  of  the  marriage :  A.  became 
bankrupt : — Held, 

That  the  contingency  wat  incapable  of 
tatmtion,  and  that  the  tnutees  could  not 
prove  any  debt  under  the  covenant  at  a  «m- 
Ungent  debt  within  the  meaning  of  the  56th 
section  of  the  6  Geo,  4.  c.  16. 

By  an  indenture,  dated,  the  1  st  August 
1815,  made  between  Edward  Oakley  Gray 
and  Elizabeth  Gray,  his  daughter,  of  the 
firstpart ;  William  Wynne  Smith,  esq.  of  the 
second  part;  and  Thomas  Tindal,  and 
Rich.  Bird  of  the  third  part ;  after  reciting 
that  a  marriage  had  been  agreed  upon  be- 
tween Elizabeth  Gray  and  William  Wynne 
Smith,  and  that,  upon  the  treaty  for  such 
intended  marriage,  it  was  agreed  that  Ed- 
ward Oakley  Gray  should,  immediately 
after  the  solemnisation  of  the  marriage, 
pay  to  William  Wynne  Smith  the  sum  of 
S,000^ ,  and  that  the  further  sum  of  1 ,300/. 
in  the  navy  five  per  cent,  annuities,  be- 
longing to  her,  Elizabeth  Gray,  should,  im- 
mediately after  the  solemnization  of  the 
marriage,  become  the  property  of  William 
Wynne  Smith  ;  and  that,  in  consideration 
of  the  sums  of  1,000/.  and  1,300/.  stock 
bein^  so  paid  or  transferred  to  him,  he, 
William  Wynne  Smith,  should,  by  his 
covenant,  secure  the  payment  of  an  an- 
nual sum  of  80/.  to  Thomas  Tindal  and 
Richard  Bird,  their  executors,  administra- 
tors, and  assigns,  during  the  joint  lives  of 
William  Wynne  Smith  and  Elizabeth  Gray, 
which  they  were  to  stand  and  be  possessed  of, 
on  the  trusts  therein  mentioned ;  and  that  it 
was,  upon  the  treaty  for  the  same  marriage, 
further  agreed,  that  Edward  Oakley  Gray 
should  by  his  covenant  secure  the  pay- 
ment of  the  sum  of  4,000/.  to  Thomas 
Tindal  and  Richard  Bird,  their  executors, 


administrators,  or  assigns,  on  or  before  the 
expiration  of  twelve  calendar  months  next 
after  his  decease,  tc^ther  with  interest  for 
the  same,  after'the  rateof  52.  fbr  every  100/. 
by  the  year,  to  be  computed  from  the  de- 
cease of  him,  Edward  Oakley  Gray  ;  and 
that  William  Wynne  Smith  should  in  like 
manner  secure  the  further  sum  of  4,000^. 
to  Thomas  Tindal  and  Richard  Bird,  their 
executors,  administrators,  or  assigns,  on 
or  before  the  expiration  of  twelve  calendar 
months  next  after  his  decease,  together 
with  interest  for  the  same  after  the  rate 
aforesaid,  to  be  computed  from  the  de- 
cease of  William  Wynne  Smith  ; — it  was 
witnessed,  among  other  things,  that  he,  ^ 
William  Wynne  Smith,  did  thereby,  for 
faimself,  his  heirs,  executors  and  aamini- 
strators,  covenant,  promise  and  agree,  with 
and  to  Thomas  Tindal  and  Richard  Bird, 
their  executors,  administrators  and  assigns, 
that,  in  case  the  intended  marriage  took 
effect,  he,  William  Wynne  Smith,  would, 
from  time  to  time,  after  the  solemnization 
of  the  said  marriage,  and  thenceforth  dur- 
ing the  joint  lives  of  him,  William  Wynne 
Smith,  and  Elizabeth  Gray,  pay,  or  cause 
to  be  paid,  unto  Thomas  Tindal  and  Rich- 
ard Bird,  their  executors,  administrators 
and  assigns,  one  annuity  or  yearly  sum  of 
80/.,  which  annual  sum  the  trustees  were  to 
pay  over  to  the  separate  use  of  the  wife; — 
that  he,  William  Wynne  Smith,  did  thereby, 
for  himself,  his  heirs,  executors  and  admi- 
nistrators, further  covenant  with  Thomas 
Tindal  and  Richard  Bird,  their  executors, 
administrators  and  assigns,  and  also  with 
Edward  Oakley  Gray,  his  executors,  ad- 
ministrators and  assigns,  that,  in  case  the 
intended  marriage  should  take  effect,  the 
heirs,  executors,  administrators  or  assigns 
of  hira,  William  Wynne  Smith,  would,  on  or 
before  the  expiration  of  twelve  calendar 
months  next  after  his  decease,  pay,  or 
cause  to  paid,  unto  Thomas  Tindal  and 
Richard  Bird,  their  executors,  administra- 
tors, or  assigns,  the  sum  of  4,000/.,  toge- 
ther with  interest  for  the  same  after  the 
rate  of  five  per  cent,  by  the  year. 

llie  indenture  then  went  on  to  declare, 
that  the  trustees  were  to  stand  possessed, 
as  well  of  the  first  sum  of  4,000/.,  cove- 
nanted to  be  paid  to  them  bySmith.asof  the 
sum  of  4,00u/.,  covenanted  to  be  paid  to 
them  by  Oakley,  upon  trust,  during  the  life 
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of  William  Wynne  Smitli.topay  to  bimthe 
interest  and  dividends  thereof ;  and,  from 
and  immediately  af^er  the  decease  of  Wm. 
Wynne  Smith,  to  pay  to  Elizabeth  Gray 
during  her  life,  in  case  she  should  be  then 
living,  the  interest  and'  dividends  of  the 
aforesaid  trust  monies ;  and,  after  the  de- 
cease of  the  survivor  of  them,  Elii,  Gray 
and  William  Wynne  Smith,  upon  certain 
trusts,  for  the  benefit  of  the  child  or  chil- 
dren of  the  marriage,  or  their  or  any  of 
their  issue  born  in  the  lifetime  of  Eliza- 
beth Gray  and  William  Wynne  Smith,  or 
in  the  lifetime  of  the  survivor  of  them  in 
such  manner  as  the  husband  and  wife,  or 
the  survivor,  should  appoint ;  and,  in  de- 
fault of  appointment,  for  all  and  every  the 
children  and  child  of  the  marriage,  who, 
being  a  son  or  ions,  should  attain  the  age  of 
tventy-one  years,  or  who,  being  a  daughter 
or  daughters,  should  attain  that  age  or 
marry,  in  equal  sharea. 

The  deea  contained  the  following  pro- 
viso : — 

*'  That  if  no  child  or  other  issue  of 
Elizabeth  Gray  by  William  Wynne  Smith, 
shall,  und^  or  by  virtue  of  the  trusts  here- 
inbefiire  declared,  become  entitled  to  the 
trust  moni^,  stocks,  funds  and  securities, 
then  and  in  such  case,  they  Thomas  Tindal 
and  Richard  Bird,  and  the  survivor  of 
them,  and  the  executors,  administrators, 
and  assigns  of  such  survivor,  do,  and  shall 
after  such  failure  of  issue  of  them,  Eliza- 
beth Gray  and  William  Wynne  Smith,  as 
hereinbefore  is  mentioned,  pay,  transfer, 
and  assign  the  trust  monies,  stocks,  funds, 
and  securities,  and  the  interest,  dividends, 
and  annual  produce  thereof,  or  so  much 
thereof  respectively  as  shall  remain  after 
answering  the  trusts  and  purposes  afore- 
said unto  the  survivor  of  them,  Elizabeth 
Gray  and  William  Wynne  Smith,  his  or 
her  executors,  administrators  and  assigns, 
for  his  or  her  and  their  own  proper  use 
and  benefit.'' 

The  marriage  was  duly  solemnized  be- 
tween William  Wynne  Smith  and  Elizabeth 
Gn^.  Edward  Oakley  Gray  died  in  March 
1816,  and  his  executors  duly  paid  to  Tindal 
and  Bird  the  sum  of  4,000/,,  m  satisfaction 
of  his  covenant. 

On  the  19th  of  December  18X5,  a  com- 
nuinon  of  bankrupt  was  issued  against 
Tou  Vm.  Chamo. 


William  Wjmne  Smith,  and  his  partner,  Jo- 
seph Gibbins,  and  William  Gtwde,  under 
which  they  were  declared  bankrupts ;  and 
Tindal  and  Bird  tendered  a  proof  for  tlie 
value  of  the  sum  of  4,000/.,  so  covenanted 
by  William  Wynne  Smith,  to  be  paid  within 
twelve  months  after  his  decease. 

The  commissionerB  declined  to  receire 
the  proof;  and  the  trustees  petitioned. 

There  was  no  issue  of  the  marriage. 

Mr,  MoHlagu  was  in  support  of  the  pe- 
tition : 

Sir  Edward  Sugden,  and  Mr,  Xolfe, 
contri. 

The  Vice  Cltancellor  was  of  opinion,  that 
the  demand  upon  Smith's  covenant  was  a 
contingent  debt,  within  the  meaning  of  the 
6  Geo.  4.  c.  IG.  He,  therefore,  ordered 
that  it  should  be  referred  to  the  commis- 
sioners to  ascertain  and  set  a  value  upon 
the  said  sum  of  4,000/.,  so  covenant  to 
be  paid  by  the  bankrupt,  William  Wynne 
Smith,  to  Tindal  and  Bird;  and  that  they 
should  be  at  liberty  to  go  in  under  the 
commission,  and  prove  against  the  separate 
estate  of  William  Wynne  Smith,  the  value 
of  the  sum  of  4,000/.,  when  so  ascertained. 

Against  this  order  the  aaugnees  appealed. 

Mr.  Knighlt  and  Jtfr.  Rolfe,  in  support  of 
the  appeal. 

The  £6tli  section  of  the  Bankrupt  Act 
provides,  "  that,  if  any  bankrupt  sliall,  be- 
ibre  the  issuing  of  the  commission,  have 
contracted  any  debt  payable  upon  a  con- 
tingency which  shall  not  have  happened  be- 
fore the  issuing  of  such  commission,  the 
person  with  whom  such  debt  has  been  con- 
tracted may,  if  he  tliink  fit,  apply  to  the 
commissioners  to  set  a  value  upon  such  debt, 
and  the  commissioners  are  hereby  required 
to  ascertain  the  value  thereof,  and  to  admit 
such  person  to  prove  the  amount  so  ascer- 
tained." In  Older  to  bring  a  case  within 
this  clause,  there  must  be  a  subsisting  debt, 
payable  on  a  future  contingen^,  and  that 
contingency  must  be  capab^  of  valuation. 
Here,  there  is  merely  a  covenant,  that  the 
representatives  of  the  bankrupt  shall  pay 
after  his  decease,  provided  a  ceruin  state  of 
things  shall  be  then  in  existence. 

But,  even  if  it  should  be  considered  that 
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thU  Wbi  a  debt  payable  upon  a  contingency, 
yet  tbe  contingency  is  of  a  kind,  which, 
from  iti.very  nature,  is  not  susceptible  of 
Taluation.  It  b,  therefore,  impossible  for 
the  commissioners  to  set  a  Talue  upon  it ; 
and,  consequently,  the  provisions  of  the 
clause  cannot  be  applied  to  it.  The  con- 
tingency, upon  which  the  money  will  become 
payable,  is  that  of  the  wife  or  some  children, 
or  issue  of  children,  being,  at  the  death  of 
the  bankrupt,  alive,  bo  as  to  become  enti- 
tled under  the  settlement.  At  present  there 
are  no  children.  How  can  the  contingency 
of  future  issue  be  estimated  I  Upon  what 
supposition  as  to  their  probable  number  ii 
the  calculation  to  proceed  ? 

Mr,  Montagu  and  Mr*  Spurrier  were  in 
Bopport  of  the  onler. 

It  is  difficult  to  imagine  what  will  con- 
stitute a  contingent  debt,  if  a  corenant  to 
pay  money  on  a  future  contingency  does  not 
do  so.  There  is  no  difficulty  in  the  valua- 
tion. The  commissioners  can  easily  ascer- 
tain the  present  value  of  a  sum  of  4,0O0A, 
payable  at  the  bankrupt's  death ;  and  di- 
vidends on  that  amount  of  proof  should  be 
paid  to  the  trustees.  In  the  proof  thus 
made,  the  bankrupt  himself,  it  is  true,  takes 
a  contingent  interest ;  but  that  contingent 
interest  will  revert  to  his  assignees ;  who 
may  dispose  of  it  like  any  other  contingent 
interest  which  belongs  to  him. 

The  Lord  Chancellor.  —  This  sum  of 
4,000/.  is  subject  to  a  contingency ;  for  it 
is  not  to  be  paid,  if,  at  the  death  of  the 
bankrupt,there  is  neitlier  the  wife  surviving, 
nor  any  children  of  the  marriage,  nor  issue 
of  children.  Being  thus  subject  to  a  con- 
tingency, it  must  be  valued  with  referenoe 
to  (bat  contingency ;  and  the  contingency, 
from  the  very  nature  of  the  thing,  cannot  be 
be  estimated.  For  this  reason  it  is  not  a 
contingent  debt  within  the  meaning  of  the 
£6th  section  of  the  Bankrupt  Act, 

The  order  of  the  Vice  Chancellor  must 
be  reversed.  The  point  on  which  I  coroe  to 
a  omclosion  adverse  to  his  Honour's,  is  this 
—that  the  contingency  is  not  capable  of 
valuBltott. 


18S0.  •\ 
Feb,  20, 27. 1   cosin  «.  tubhor. 
March  31.  -> 

A  decreet  directing  the  tale  oj  m  eitate, 
i*  abtotute  agmnst  all  tke  defeMlants  except 
one,  nko  mam  default ;  agaioH  him  it  it  only 
a  decree  nisi;  the  ettatet  are  told,  before  it 
it  made  abtolute ;  and  A.  B.  U  reported  the 
purchaier:  afiemards  A.  B,  mores,  before 
the  Vice  Chancellor,  to  be  discharged  from 
hit  purchase,  on  the  ground  that  the  decree 
it  not  binding,  and  an  order  discharging  him 
is  made ;  notice  of  an  appeal  motion  to  dit- 
charge  this  order  it  given  before  the  Lord 
Chancellor,  and  before  the  motion  it  heard, 
the  decree  it  made  abtolute  agamtt  the  dle- 
faulting  defendant : — Heldt 

That  themtrchiter  wat  entitled  to  he  i2f«- 
charged  at  the  time  when  he  made  hit  oppK- 
eationt  and  that  hie  right  to  be  ditcharged 
could  not  be  affected  by  the  steps  taken  tub' 
teguently,  to  cure  the  imperfection.  - 

The  bill  was  filed  in  1815,  by  William 
Coster,  the  third  mortgagee  of  a  certain 
estate  in  question  in  this  cause,  and  in 
whose  mortgage  there  was  a  power  of  sale. 
It  prayed  for  a  sale  of  the  premises, 
which  bad  been  mortgaged  to  William  Flax* 
man  (since  deceased),  for  securing  an  an- 
nuity of  400/.  a  year,  as  also  a  sum  of 
4,000^  and  interest,  to  James  White  for 
1,800/.  and  interest,  to  the  plaintiff,  Wil- 
liam Coster,  for  1,000/.,  and  afterwards 
for  8  further  sum  and  interest,  and  to  se- 
veral other  subsequent  parties  for  several 
sums  of  money  and  interest.  The  de- 
fendant, Exuperious  Tumor,  the  mort- 
gagor, by  his  answer  filed  in  1816,  did  not 
deny  the  mortgages. 

In  1821,  a  supplemental  bill  was  filed 
to  bring  before  the  Court  Mr.  Thomas  Til- 
bury, who  was  stated  to  have  gotten  a 
mortgage  on  ike  properQr,  after  the  com- 
mencement of  the  suit. 

The  cause  came  on  to  be  beard  on  the 
35th  of  February  I8S3,  when  a  decree  was 
pronounced,  ordering,  amongst  other  things, 
that  the  mortgaged  estate  and  premises 
should  be  sold,  provided,  within  six  months 
after  the  Master's  report  (which  was  made 
in  July  1826),  the  plaintiffs  sboidd  first 
pay  off  the  first  mortgagees,  or  get  them 


Digitized  by 


HIZJUY  TBRM,  1890. 


99 


to  eonmt  to  the  wle*  The  plaintiff's  «o- 
lieitor  procured  a  Mr.  Vallance  to  pay  off 
the  fint  two  incumbrances,  and  take  an  u- 
t^ment  of  tbem,  and  that  being  done,  a 
•da  of  the  estate  took  place  before  the 
Master  on  tbe  S5th  of  August  1828,  puf 
•nant  to  the  dewee.  At  tlut  sale  Mr.  W. 
Crowdy  became  the  pttrehaier  at  tbe  sum 

On  the  8th  of  July  1889,  Crowdy  roored 
befon  the  Vice  Chancellw,  that  the  contract 
night  be  rescinded,  and  that  he  might  be 
discharged  from  his  purchase,  and  that  the 
plaintiff  might  pay  to  him  tlie  costs  of  being 
reported  tlie  purchaser,  and  of  that  appli- 
cation ;  or  that  it  might  be  referred  to  the 
Master  to  inquire  whether  a  good  title 
eould  be  made. 

The  groundt  on  which  the  Inotion  was 
rested  was,  that  the  decree  was  not  a  bTnd- 
and  valid  decree  m  i^punst  EKuperioua 
Tumor. 

The  decree  recited  that  it  was  made  m 
the  presence  of  counsel  for  the  plaintiffs  and 

defendants,  except  for  tlie  defendant  Exupe- 
rious  Turoor,  no  one  appearing  for  the  de- 
f^idant,  although  his  clerk  in  court  Itad 
been  served  with  a  subpoena  to  hear  judg- 
roent  in  tliis  cause,  and  with  an  order  of 
November  1822,  whereby  it  was  ordered, 
that  the  service  of  the  subpcena  on  the 
clerk  in  court  should  be  deemed  good  ser- 
vice on  the  defendant;  and,  in  the  latter 
part  of  the  decree,  it  was  stated  that  it  should 
be  lunding  on  Exuperiona  Tumor,  unless 
he,  on  being  served  with  a  subpcena  to  shew 
cause  against  the  same,  should  at  the  return 
thereof  shew  good  cause  to  the  contrary. 
It  now  appeared  that  no  such  subpoena  to 
Aew  cause  was  ever  served  on  the  defen- 
dant Tnmor,  and  that  no  step  was  ever  uken 
to  aoake  the  decree  absolute  against  him. 
Tumor  bad,  since  the  commencement  of  the 
suit,  been  almost  always  abroad. 

The  Vice  Chancellor  made  an  order,  dis- 
dar^^  the  purchaser. 

On  the  10th  of  July  the  plaintiff  gave 
notice  <^  a  mdtion  before  the  Lord  Chan- 
ceUor  to  ^icbarge  the  Vice  ChanceUor'a 
otder^ 

On  the  ISth  of  July,  upon  a  petition  by 
tbe  ]^aiatiff  to  the  Master  of  the  Rolls,  His 
Hooout  ordered  that  the  plaintiff  should 
bare  Itavt  to  itaiie  a  sabpwna  for  the  deftn- 


dant  Tunior  to  shew  cause  agaimit  tbe  decree, 
and  that  service  of  such  subpoena  on  tbe 
clerk  in  court  for  the  defendimt  should  be 
good  service. 

An  application  had  been  made  at  the 
Rolls  to  discharge  that  order,  but  had  failed. 

The  subpoaDB  was  served  on  Mr.  Baines, 
who  had  formerly  been  clerk  in  court  of 
Mr.  Tumor. 

The  motion  was  not  aelually  made  till 
the  20th  of  February.  On  that  day,  and  on 
the  27th,  it  was  argued  at  great  l^i^. 

Mr.  Horne  and  Afr.  ZVtRpArwerein  sup- 
port of  the  motion. 

The  Solidtor  General  ( Sir  Edmard  Sug- 
ienj,  and  Mr,  Root*,  were  for  the  pur- 
chaser. 

Sir  Charles  Weikerell  and  Mr.  Bicker- 
itethf  for  one  of  the  defendants,  supported 
the  case  of  the  purchaser. 

In  the  argument,  variooB  pointa  were 
nised  as  to  allied  waiver  of  the  objection 
by  the  purchaser,  and  as  to  irregularities  in 
the  proceedings  by  reason  of  parties  havmg 

died,  and  the  suit  not  having  been  duly  re* 
vived.  But  the  question  turned  princi- 
pally on  the  alleged  imperfection  of  ue  de> 
cree,  and  on  the  steps  taken  to  cure  it. 

For  the  plaintiff,  it  was  argued,  -tluit  the 
decree,  as  pronounced,  had  no  error  on  tbe 
face  of  it ;  therefore,  to  compare  this  case 
to  Leckmere  v.  Bratier  (1),  to  which  it 
had  not  the  slightest  analt^y,  was  a  mis- 
take. In  Leelamre  v.  Bratier  there  was  an 
erroneous  decree ;  the  present  decree  was 
as  accurate  a  decree  as  could  be ;  it  would 
have  been  erroneous,  if  it  bad  been  in  any 
other  form  than  that  in  which  it  is.  It  is 
perfect  and  final  gainst  all  tbe  defendants, 
except  the  defendant  Exuperious  Tumor ; 
it  is  not  final  against  him,  only  on  the 

f round  of  his  not  appearing  at  the  hearing. 
y  the  practice  of  the  Court,  he  has  an 
opportunity,  if  he  thinks  proper,  within  a 
given  time,  of  making  objections  to  that 
decree ;  but  the  aame  Court,  which  pro* 
nounced  that  decree,  declares  that  that 
decree  shall,  according  to  its  practice,  1)0 
final  agunst  htm,  provided  certain  requi- 
sites in  point  of  form  are  complied  with. 
Now,  as  between  the  plaintiff  and  Exupe- 
rioui  Turnor,  these  forms  have  been  coat* 
<i)  sJa«.&  Walk.Mr. 
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plied  with ;  and  an  application  having  been 
made  to  the  Master  of  the  Rolls  to  dis- 
charge the  order  directing  service  of  the 
subpoena  on  the  clerk  in  court,  he  dis- 
missed the  application,  declaring  that  such 
service  on  this  party  is  sufficient  to  entitle 
the  plaintiff  to  make  the  order  absolute 
against  him.  The  necessary  consequence 
is,  that  the  decree,  which  at  first  was  not 
binding  against  Exuperious  Tumor,  is  now 
made  fimd  against  him.  Here,  there  was 
no  fraud  or  concealment.  The  decree 
was  faiiiy  atated  in  the  abstract  trans- 
mitted to  the  purchaser.  It  is,  tlierefore, 
sufficient  that  the  plaintiff  can  now  make 
a  good  title. 

On  the  other  hand,  it  was  contended, 
that,  the  decree  not  being  valid  when 
the  sale  took  place,  the  result  of  making 
it  absolute  afterwards  could  not  give  effect 
to  the  prevtoiu  sale.  The  decree  ntt t  for 
a  sale  was  mere  waste  paper,  until  it  was 
made  absolute :  but,  before  the  plaintiff 
makes  it  absolute,  he  sella.  Now,  the  de- 
cree niti  does  not  authorise  the  doing  that 
act  at  all ;  you  cannot  go  and  do  the  act 
which  is  authorised  by  the  decree,  until  it 
is  made  absolute,  because  the  decree  is 
nothing  till  it  is  made  absolute ;  the  decree 
is  nothing  until  the  defendant  has  shewn 
cause,  or  neglected  to  do  so ;  it  is  the  plain- 
tiff's own  fault  if  he  does  not  make  it  ab- 
solute ;  but,  until  it  is  made  absolute,  it  is 
no  decree  to  be  acted  under ;  the  result, 
therefore,  is,  that  this  plaintiff  has  gone 
and  done  the  act,  before  he  made  tlie 
decree  absolute,  which  alone  could  autho- 
rize him  to  the  act. 

Besides,  the  mode  which  has  been  adopt- 
ed to  make  the  decree  absolute,  is  not  ef- 
fectual. The  plaintiff  gets  an  order  for  a 
BubpfBua,  and  an  order  to  serve  it  on  the 
clerk  in  court  for  Mr.  Tumor,  there  being 
no  clerk  in  court  to  appear  for  him.  Mr. 
Baines  was  formerly  his  clerk  in  court,  but 
that  gentleman  was  instructed  by  Mr.  Vi- 
sard, the  solicitor  for  Mr.  Turner,  and  he 
acted  as  clerk  in  court  for  Mr.  Turnor,  only 
up  to  a  particular  time.  Mr.  Vizard,  who 
alone  had  authorized  that  gentleman  to 
appear  as  clerk  in  court,  actually  returned 
the  notice  aent  to  him,  sajring,  that  he  was 
no  loiter  concerned  for  Mr.  Tumor,  and 
would  not. receive  any  notice  for  bim; 
that  he,  Mr,  Vizard,  did  not  know  where 


Mr.  Tumor  was ;  and  nobody  knew  whe- 
ther Mr.  Tumor  was  living  or  not.  Now, 
because  there  was  once  an  attorney  who 
once  instructed  a  clerk  in  court,  that  at- 
torney having  long  ceased  to  act  for  Mr. 
I'urnor,  and  the  clerk  in  court  having  done 
no  act  for  years,  and  admitting  that  he 
had  no  authority  to  act  for  Mr.  Tumor, 
except  from  Uie  directions  of  the  attorney 
who  had  ceased  to  act,  the  plaintiff  gets  an 
order  of  course  upon  a  petition  at  the 
Rolls,  and  issues  a  subpoena  after  the 
discharge  of  the  pnrchaaer,  in  order-  to 
serve  it  upon  that  clerk  in  court. 

In  the  course  of  the  argument,  the  Lord 
Chancellor  made  the  foUowing  oluerva- 
tions  lo- 
in the  case  of  Lechmere  v.  Bnusierf 
there  was  a  substantial  objection  to  the 
decree,  arising  out  of  the  facts,  which  re- 
quired investigation,  and  which,  if  esta- 
blished one  way,  might  be  extremely  pre- 
judical  to  the  purchaser.  In  this  case  it  is 
a  formal  objection,  arising  from  the  mere 
circumstance  of  the  decree  being  a  decree 
Rtft,  which  the  party  had  it  in  his  power  to 
make  absolute.  It  is  like  the  ordinary 
case  of  a  mere  defect  of  title,  which  the 
party  has  the  means  of  remedying  by  bis 
own  act. 

The  Lord  Chancellor. — The  question  in 
this  cause  arose  upon  a  sale  in  the  Master's 
office  under  a  decree  of  this  Court.  A 
person  of  the  name  of  Crowdy  was  de- 
clared to  be  the  purchaser.  After  he  was 
declared  to  be  the  purdiaser,  an  abstract 
of  title  was  sent  to  him  or  his  solicitor. 
Among  other  documents  sent  to  him  was 
the  abstract  of  the  decree  made  in  18SS. 
It  turned  out,  however,  on  further  inquiry, 
that  this  decree  was  a  decree  Hisi  only. 
This  discovery  was  made ;  but  it  does  not 
appear  from  the  affidavits,  or  from  the  cir- 
cumstances of  the  case,  that  there  was  any 
intentional  deception  in  that  representation 
of  the  decree  which  was  made  when  the 
abstract  was  sent  to  Mr.  Crowdy.  On 
this  being  discovered,  Mr.  Crowdjt  ob- 
jected to  the  title,  and,  according  to  the 
statement  made  in  the  affidavits,  nothing 
was  done  by  him  afterwards  to  waive  the 
ottjection.  The  cue  cmw  on  before  tbo 
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Vice  CbanMlIor*  and  the  Vice  Ch&ncellor 
was  of  opinion,  upon  the  authority  of  Leek- 
mere  T.  Braaier — not  upon  the  facts  of  the 
case,  bat  the  principle  and  doctrines  stated 
in  that  ease — that,  under  such  circum- 
stances, Mr.  Crowdy  was  entitled  to  be 
discharged  from  bis  contract  of  purchase. 
That  decision  having  been  pronounced  by 
the  Vice  Chancellort  an  application  was 
made  to  me,  I  (think,  within  a  few  days 
afterwards),  to  discharge  the  order  of  the 
Vice  Chancellor;  and  tn<e  facts  and  circum- 
stances at  that  period  were  precisely  the 
same  as  they  were  when  the  case  was 
argued  before  the  Vice  Chancellor  ;  and  I 
was  of  opinion,  and  I  am  of  opinion  under 
this  state  of  things,  as  they  then  existed, 
that  the  order  of  the  Vice  Chancellor  was 
correct,  and  that  there  was  no  ground  what- 
ever to  discharge  that  order,  so  pro- 
bounced  by  that  Teamed  Judge. 

It  has  been  suggested,  however,  that 
while  die  motran  was  pending  before  mei 
a  tahpiBtiB  had  been  served  on  Mr.  Bainetf 
who  was  formerly  clerk  in  court  to  Mr. 
Exuperioos  Tnmor,  who  appears  to  have 
been  abroad.  Mr.  Vizard,  who  was  origi- 
nally concerned  for  Mr.  Exuperious  Tur- 
nor,  employed  Mr.  Baines  as  his  clerk  in 
court.  Mr.  Visard  has  for  several  years 
ceased  to  be  ^t  all  concerned  for  Mr.  Ex- 
uperious Tumor ;  still,  however,  I  believe 
that  in  strictness  the  service  on  the  clerk 
in  court,  Mr.  Baines,  was  a  regular  and 
proper  service.  Then  it  was  su^;ested 
that,  under  these  circumstances,  upon  the 
service  of  that  subpoena,  and  the  expira- 
tkm  of  the  six  months,  the  decree  has  now 
become  abs(dnte ;  but  although  that  is  sug- 
gested, I  believe  that  does  not  appear  by 
soy  affidavit  handed  up  to  me.  I  do  not 
thhik,  under  these  circumstances,  1  ought 
to  dischai^e  the  order  of  the  Vice  Chan- 
cellor. At  the  time  the  application  was 
made  to  roe,  and  the  motion  was  presented 
to  me,  the  facts  were  precisely  in  the  same 
slate  as  ihey  were  when  the  case  was 
heard  before  the  Vice  Chancellor.  I  am 
of  opinion,  therefore,  under  these  cireum- 
stances,  that  I  ought  to  refuse  the  motion 
with  costs. 

Mr.  Baines  was  the  clerk  in  court  ori« 
gtoally  appointed  by  Mr.  Viiard.  He  has 
been  served  with  a  subpoena.  The  decree 
has -since  been  made  absolute.  Whether 


a6Sdavit8  have  been  actually  Bled,  stating 
these  circumstances,  is  not,  perhaps,  very 
material.  The  fact  is  so  ;  and  if  it  would 
authorize  me  to  discharge  the  order,  pro- 
bably I  should  think  it  right  to  give  an 
opportunity  of  filing  such  affidavits,  but  I 
think  I  ought  to  decide  the  case  as  it  stood 
when  the  motion  was  made  originally  be- 
fore me. 

Tkt  Met/or  Geiunl  remarked,  that 
Mr.  Baines  was  not  the  clerk  in  eovrt  of 
Mr.  Tumor.  Mr.  Baines  had  been  the 
clerk  in  court  of  Mr.  Vizard,  but  he  had 
ceased  to  act,  and  he  was  no  loiter  the 
clerk  in  court  of  Turner. 

The  Lord  Chancellor. — He  was  the  clerk 
in  court  of  Mr.  E.  Tnmor,  the  party  in 
the  cause,  and  that  authority  hald  never 
been  countermanded,  and,  therefore,  must 
be  considered  as  an  existing  authority. 
But,  ]  think,  that,  Crowdy  havii^  been 
once  discharged  firom  the  contmet,  upon 
an  application  to  the  Vice  Chaneellor,  upon 
a  ground  which  was  then  su£Scient,  and  an 
application  being  almost  immediatdy  af- 
terwards made  to  me,  and  the  position  of 
things  being  such  that  I  should  then  have 
refused  the  motion  made  to  me,  it  would 
not  be  just,  in  consequence  of  that  motion 
standmg  over,  and  the  defect  of  the  title 
being  repaired,  if  in  point  of  fact  it  has 
been  repaired,  again  to  revive  the  contract 
which  had  been  discharged  by-  the  Vice 
Chancdlor. 

Febla^&lS.}  »A«Ksr.aLAMK.^^|j'/ 

A  te$tator  dineU  a  mm  offottrper  cent, 
bank  ttHHuUiee  to  be  invested  m  the  namee  of 
hi*  exeeuteri,  in  trvst  to  acemmlate  during 
tlie  life  of  hit  davglUer,  and  aJUr  her  death, 
to  be  transferred  to  her  children :  at  the  date 
of  hie  Kill  he  wa$  potseeted  of  a  targe  mm  of 
old  four  per  cent,  bank  anmatteft  and  alto  if 
a  email  ram  of  new  reduced  four  per  cent* 
bank  annuities ;  the  former  stock  fMS  coa- 
verted  in  the  teiUitor't  itfeliau  into  ikreu  tmd 
»  ktUf  per  mtt,  tloek : — Heldt 

That  the  (rvflees  were  bound  topurehau 
the  tfc^kd  amamt  of  a  Uock  beanng  four 
per  cent,  tnltreet,  and  that  the  legacg  wouUI 
not  be  eatitfed  hy  purehanng  the  tpec^led 
amount  of  lArer  «w  a  hs^f  per  ccnl.  stocA« 
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iSoae^h  31ad«ip  by  hw  will*  bearing  date 
the  14tb  of  October  ISiSi,  bequeathed  as 
follows : — 

"  I  give  and  bequeath  unto  my  executors, 
George  Ralph  Payne  Jarvis,  Joieph  Sladen, 
and  John  Baker  Sladen,  their  executors  and 
adminiitrators,  the  sum  of  12,500/.  four 
per  cent,  bank  annuities,  upon  trust,  that 
they,  the  said  George  Ralph  Payne  Jarvis, 
Joeeph  Sladeoi  and  John  Baker  Sladen,  or 
the  aurvivors  or  survivor  of  them,  or  the 
exectttora  or  administcatore  of  such  survi- 
Tor,  ihall  and  di^  iiuaediately  after  my  de- 
cease,  stand  possessed  of,  and  interested  in 
the  sum  of  12,600/L  four  per  cent,  bank 
annuities,  and  shall  and  do  invest  the  inter- 
est, dividends,  and  yearly  proceeds  of  the 
same  bank  annuities,  as  the  same  shall  from 
time  to  time  become  due,  in  accumulation 
of  the  capital  thereof,  in  their  own  names, 
duriag  the  natural  hfe  of  ray  daughter 
Sarah,  the  mfis  of  Lawrence  Banks  ;  and* 
from  and  immediately  after  the  decease  of 
my  daughter,  Sarah  Banks,  upon  trust,  thai 
they,  roy  executors,  or  the  survivors  or  sur- 
vivor of  them,  ot  the  executors  or  admini- 
strators  of  sneh  survivor,  shall  and  do  pay, 
wsign  or  transfer  die  sum  of  12,600/.  four 
per  oentum  bank  annuities,  together  with  all 
such  aecumulations  as  aforesaid,  unto  all 
and  every  the  child  and  children  of  the  body 
of  my  daughter,  Sarah  Banks,  already  be- 
gotten, and  to  be  b^otten,  equally  to  be 
divided  between  them,  if  more  than  one, 
share  and  share  alike,  and  if  but  one  such 
child,  then  unto  such  only  child,  as  and 
when  he,  she,  and  they  shall  severally  and 
respectively  attain  his,  her,  or  their  age  or 
ages  of  twenty-five  years ;  and  my  will  is, 
that  the  interest  of  die  bank  annuities  and. 
funds  of  eaefa  diild's  part  or  share,  who  shall 
be  under  the  age  of  twenty-five  years  at  the 
decease  of  my  daughter,  Sarah  Banks,  shall 
accumulate  as  aforesaid,  until  such  child's 
part  and  share  of  and  in  the  trust  monies 
ahall  become  payable,  and  shall  be  then  paid 
unto  such  child,  according  to  the  true  intent 
and  ineaniog  of  this  my  will :  provided,  that 
in  case  any  of  the  children  of  my  daughter, 
Sarah  Banks,  shall  die  in  her  lifetime,  leav- 
ing iasue,  then  such  issue  shall  take  its 
parent's  part  or  share  of  the  b»k  annuities, 
funds,  and  moues^  whh  all  acciunulationa 
diereof ;  but  in  case  any  of  the  children  ot 
my  dwightw  Snnh  ibaU  die  in  her  lUbtuM 


without  issue,  then,  and  in  indi  cue,  die 
part  or  share  of  such  of  them  as  shall  so 
die,  shall  go  and  be  paid  to,  and  be  equally 
divided  between  and  among  the  survivws 
of  the  children  of  my  daughter  Sarali,  if  more 
than  one,  but  if  only  one,  then  to  such  sur- 
viving diild ;  and  in  case  my  daughter 
Sarali  shall  happen  to  die  without  leaving 
any  issue  of  her  body  lawfully  begotten,  or* 
there  being  issue,  all  such  issue  shall  hap- 
pen to  die  in  her  lifetime,  then  I  give 
and  bequeatli  the  12,500/.  bank  annuities, 
and  all  accumulations  thereof,  unto  my  sons 
Joseph  SUden,  John  Baker  Sladen,  and  my 
dau^ters,  Caroline  Matilda  Smith,  and 
Mary  Sladen  (now  the  wife  of  John  Phil- 
lips) equally  to  be  divided  between  them, 
share  and  share  alike,  and  to  their  respec- 
tive executors,  administrators,  or  assigns 
accordingly." 

A  subsequent  part  of  the  will  contained 
the  following  bequest  :— 

"  Also,  I  give  and  bequeath  unto  my . 
executors,  George  Ralph  Payne  Jarvis,  Jo- 
seph Sladen,  and  John  Baker  Sladen,  their 
executors  and  administrators,  the  sum  of 
10,000/.  four  per  cent,  bank  annuities,  upoa 
trust,  tliat  George  R^ph  Payne  Jarvis,  Jo* 
seph  Sladen,  and  John  Baker  Sladra,  or  the 
survivors  or  survivor  of  them,  or  the  execu- 
tors or  administrators  of  such  survivor,  shall 
and  do,  immediately  after  my  decease,  stand 
possessed  of,  and  interested  in  the  sum  of 
10,000/.  four  per  cent,  bank  annuities,  and 
sliall  and  do  invest  the  interest,  dividends, 
and  yearly  proeeeds  of  the  same  bank  an- 
nuities, as  the  same  shall  from  time  to  time 
become  due  in  aecnmulation  of  the  capital 
thereof,  in  their  own  names,  during  tlie 
natural  life  of  my  daughter  Caroline  Ma- 
tilda, the  wife  of  WUliamSmith ;  and,  from 
and  immediately  after  the  decease  of  my 
daughter  Caroline  Matilda  Smith,  upon 
trusts,  for  the  children  of  Caroline,  similar 
to  those  which  had  been  declared  as  to  the 
former  bequest,  in  favour  of  the  children 
of  Sarah." 

The  testator  made  two  several  codicils  to 
his  will,  bearing  date  respectively  the  22nd 
of  October  1822,  and  the  17th  of  Novem- 
ber 1823,  but  did  not  thereby  in  any  nun* 
ner  alter  or  revoke  these  legecics  of  1 2,500/. 
four  per  cent,  bank  ennnities,  and  10,000/^ 
like  four  per  cent,  benk  annuities. 

He  died  die  «7di  of  Deoenbv  18X7. 
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At  tlie  date  of  his  will  the  testator  was 
possessed  of  the  sum  of  59,650^  four  per 
cent,  bank  annuities. 

By  an  act  of  parliament  passed  in  5  Geo. 
4,  which  act  was  intituled  "  An  act  for 
traoslerring  several  annuities  of  four  per 
cent,  per  annum,  into  annuities  of  3L 1 0f. 
per  cent,  per  annum/*  it  was  amoi^t  other 
thii^  enacted,  "  that  every  peraon  or 
perscui*,  bodies  politic  and  corporate,  who 
should  be  possessed  of  four  per  cent,  an* 
nuities,  and  who  should  signify  their  assent 
to  accept  Si.  10a.  per  cent,  annnities  in  lieu 
thereoft  should  for  every  lOOl,  of  such  four 
per  cent,  annuities,  receive  1002.  capital 
stock,  in  a  neiv  stock  to  be  created  of 
SL  10s.  per  cent,  annuities;  and  it  was 
thereby  also  enacted,  that  all  trusts  created 
by  will  or  otherwise  which  existed,  either  in 
Ibe  whole  or  in  part,  and  all  directions  con- 
tained in  any  will  ordevise»  or  testamentary 
paper  which  remained  unezecttted  at  the 
time  of  the  passing  of  the  said  act,  as  to 
any  four  per  cent,  annuities  which  might 
thereby  be  converted  into  Si.  10«.  per  ceoL 
annuities,  or  as  to  the  payment  or  distribu- 
tion of  any  dividends  thereon,  or  as  to  the 
transfer  of  any  such  annuities,  in  any  events 
specified  in  any  such  trusts  or  will,  or  tes- 
tamentary paper,  should  extend,  and  be 
deemed  and  construed  in  all  cases,  and  in 
all  courts  of  equity  and  law  in  the  United 
Kingdom  or  elsewhere  in  any  dominionB  or 
territories  beloi^ing  to  his  Majesty,  to  ex* 
lend  and  apply  to  all  such  3/.  10s.  per  cent, 
annuities,  created  in  lieu  of  any  four  per 
cent,  annnities,  subject  to  or  affected  by 
any  such  trusts,  devises,  or  wills,  or  testa- 
mentary papers,  for  all  purposes,  and  in  all 
cases  in  which  such  trusts,  or  to  which  any 
such  directions  could  be  made  applicable  ; 
and  it  was  thereby  also  provided,  that  in  all 
cases  in  which  any  proportiotis  or  parts  of 
such  four  per  cent,  annuities  could  be  re- 
quired to  be  transferred  under  any  such 
trusts,  or  under  the  provisions  of,  or  direc- 
tfons  contained  in  any  will,  devise,  or  testa- 
Mentary  paper,  or  any  proportion  or  part  of 
any  dhridends  arising  from  and  out  of  any 
tnch  four  per  cent,  annuities,  were  required 
to  be  paid  or  distributed,  the  transfer  of  a 
like  amount  of  Si.  10$.  per  cent,  annuities, 
and  the  payment  and  distribution  of  divi- 
dends, at  the  rate  of  8/.  lOs.  per  cent,  upon 
Ae  capital  rikould  be,  and  be  deemed  and 


taken  in  all  courts  and  for  all  pm-poses  to 
be,  a  due  execution  of  such  trusts,  or  of  the 
directions  contained  in  any  will  or  testa- 
mentary paper  should  fully  disehai^e  the 
trustee  or  executor  or  executors  making 
the  same." 

Under  this  act,  the  testator  signified  his 
assent  to  accept  Si.  10s.  per  cent,  annuities, 
in  lieu  of  his  four  per  cents,  and  the  whole 
of  the  testator's  foar  per  cent,  annuities 
were  converted  into  SL  lOt.  per  cent,  an- 
nuities. At  the  time  of  his  death,  the  sum 
of  76.720/.  1 9s.  id.  in  the  Si.  10s.  per  cent, 
per  annum  bank  annuities,  (being  such  con- 
verted four  per  cent,  annuities,)  with  aeen* 
mulations  was  standing  in  his  name. 

He  was  also  possessed  of  the  sum  of 
4,725/.  new  foar  per  cent,  annuities,  which 
was  derived  from  4,500/.  navy  five  per  cent, 
annuities,  at  the  time  of  the  reduction  of 
that  stock,  in  July  1823. 

The  bill,  filed  in  February  1829,  chai^ 
that  there  were  other  bank  annnities  which 
yielded  four  per  cent,  per  annum,  besides 
those  which  had  been  reduced ;  and  prayed, 
amongst  other  things,  that  the  trustees  might 
be  directed  to  invest  a  sufficient  part  of  the 
testator's  personal  estate  in  the  purchase  of 
12,600/.  four  per  cent,  bank  annuities, 
and  10,000/.  like  annuities,  and  to  stand 
possessed  thereof,  and  of  the  interest  and 
dividends  thereof,  upon  the  trusti  declared 
by  the  will. 

The  defendants,  by  their  answer,  also 
filed  in  February  1829,  stated,  that  there 
was  not  at  the  date  of  the  testator's  will, 
any  other  stock  called  or  known  by  the 
name  of  the  four^  cent,  annuities,  save  tlie 
said  stock,  in  which  the  testator  was  enti- 
tled to  llie  sumof  59,650/. ;  and  that  there 
is  no  slock  now  known  or  called  by  the  name 
of  the  four  per  cent,  bank  annuities,  for  that 
the  only  stocks  which  yield  a  dividend  of 
four  per  cent.,  are  either  the  new  four  per 
cent,  annuities,  or  the  four  per  cent,  annuities 
of  1820  ;  and  they  therefore  submitted,  that 
such  legacies  would  be  well  satisfied  by  a 
transfer  of  12,500(.,  and  10,000/.  three  and 
a  half  per  cent,  annuities. 

ilf r,  Preston^  and  Mr,  Warrif,  appeared 
for  the  ^intifi^ 

'The  bequest  here  is  not  a  specific  legacy 
of  a  portion  of  the  stock  which  the  testa- 
tor had  standing  in  his  name :  it  is  merely 
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«  pecuniary  legacy,  meanired  in  atodt  bear- 
ing four  per  cent  interest,  instead  of  being 
measured  in  pounds  sterling.  It  is  enougb 
that  there  is  a  stock  in  existence  which 
bears  four  per  cent,  interest :  the  legacy  can 
be  satined  only  by  stoek  of  that  denomi- 
nation. 

Mr,  Bickertteth  and  JIfr. /fayfer  appear- 
ed for  the  defendants. 

^  The  aute  of  the  testator's  property  at 
the  date  of  his  will  may  be  looked  at  for  the 

{lurpose  of  ascertaining  his  intention ;  and* 
ooking  at  that,  it  ia  impossible  to  doubt  but 
that  Iw  meant  in  these  bequests  to  give 
stoek  of  that  denomination  of  vbidi  his 
fortune  principally  consisted.  It  ts  impos- 
sible for  the  executors  to  do  specifically  the 
thing  which  the  testator  has  directed  ;  for 
that  species  of  stock  no  longer  exists. 
Either,  therefore,  the  bequest  is  gone  al- 
together ;  or  it  must  be  satisfied  by  that 
species  of  stock  which  the  legislature  has 
substituted  for  the  stock  contemplated  by 
the  testator. 

It  is  not  the  object  of  these  bequests  to 
provide  ■  given  annual  income  for  certain 
objects  of  bis  bounty — the  purpose  is 
merely  to  create  two  funds,  tlie  principal  of 
eaeh  of  which  is  at  a  future  time  to  be 
divided  among  the  diildren  of  bis  two 
daughters  mpectively. 

The  Matter  of  the  RoUt.— The  testator 
has  directed  that  certain  amounts  of  four 
per  cent,  bank  annuities,  should  be  invested 
in  the  nanles  of  his  trustees,  upon  trust  to 
accumulate  the  dividends  during  the  lives  of 
his  two  daughters  respectively,  and  after 
their  respective  deaths,  to  divide  tlie  two 
aeveral  accumulated  funds  among  their  re- 
spective chihlren.  At  the  time  he  made  his 
will,  there  were  two  funds,  known  by  the 
name  of  four  per  cents  ;  and  if  things  had 
remained  in  this  state  at  his  death,  it  is  im- 
possible to  doubt  that  the  executors  might 
bave  satisfied  the  gift  by  an  investment, 
either  in  the  one  fund  or  in  the  other.  If 
they  had  thought  fit  to  invest  this  sura  in  the 
purchase  of  new  four  per  cent,  bank  annui- 
ties, it  would  have  been  impossible  to  have 
ctmtended  that  that  was  not  an  investment 
according  to  the  intention  of  the  testator. 
The  only  object  the  tesutor  had,  was  with 
i^gud  Co  the  income.  He  wished  a  certain 


income  to  be  aoctimulated  during  the  Ufe  of 
each  daughter,  in  order  at  her  death  to 
make  a  provision  for  her  cliildren. 

Ithashappened,  that  oneof  these  funds  is 
since  gone ;  the  old  four  per  cents  having 
been  converted  into  three  and  a  half  per 
cents.  Has  that  conversion  deprived  the 
executors  of  their  power  to  make  the  in- 
vestment in  the  other  fund?  The  destruction 
of  one  of  the  funds  takes  away  their  power 
of  election :  but  it  leaves  ihem  with  full  au- 
thority to  make  (be  investment  in  the  re- 
maining fund. 

DecUre,that  the  investment  is  lo  be  made 
in  a  fund  now  bearing  four  per  cent  interest. 


] 830.    ^  BftBEDON  V.  BREBDON. 

j4  tettator  bequeathed  Blackacre  to  A, 
and  Bt  mth  permitnon  to  ditpote  of  U  if 
they  thought  proper ;  but  if  it  mu  not  eoldf 
ke  gave  tl,  ejter  the  deceate  of  either,  to  the 
eurvhoTfand  directed,  that,  ajter  tite  death  of 
both,  it  ihordd  be  told,  and  tlte  purchase' 
money  lo  he  equally  shared  between  the  chiU 
dren  of  A.  and  B,  who  mere  infants : —  Heldt 

That  A.  and  B.  took  only  a  life  ettate, 
with  a  power  of  sale : 

That  they  could  make  a  good  title,  and 
give  discharges  for  the  purchase-money : 

2'hatt  after  tlte  death  of  A.  and  B,  the 
pwchaie-mmty  belong^  to  the  remainder' 
men. 

The  will  of  John  Symonds  Breedon  con- 
tained the  following  clause :— "  And  I  give 
and  bequeath  to  my  dear  sons  Charles  and 
William  Breedon,  (except  as  hereinafter 
excepted,)  my  wagons,  carts,  liorses,  farm- 
ing stock,  hay,  corn,  &c.  at  Bere  Court,  or 
Fmwers  Farm,  or  any  other  place  in  the 
parish  of  Pangborn,  conditionally  that  all 
horses  or  any  horse  or  mare  which  shall 
have  been  in  my  service,  and  are  more  than 
fourteen  years  old,  shall  never  be  disposed 
of,  nor  put  to  any  harder  work  than  harrow- 
ing light  land  or  drawing  very  light  cart- 
loads, or  if  lame  or  broken-wiudeu,  not  to 
be  used  at  all,  but  to  be  well  kept  and  taken 
care  of,  in  meadows  and  straw-yards ;  and 
during  such  time  I  desire  that  four  shillings 
a  week  shall  be  paid  by  Charles  and  Williuia 
Breedon  to  en  aged  man  of  good  charactec 
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fiff  looldnff  after  dw  said  hones.   I  also 

fpve  and  bequeath  to  the  saul  Charles  and 
Wtlltam  Breedon,  the  farm  called  Flowers, 
iDclading  Brook  Furloi^,  Herridge'a  Land 
Woods,  and  Bere  Leys,  with  permission  for 
them  to  dispose  of  the  said  farm  to  my  son 
John  Symonds  Breedon*  or  next  person  in 
poasession  of  the  manor  of  Pangborn  and 
estate  of  Bere  Court,  if  they  think  proper 
to  do  so ;  but  advise  ihem  to  be  very  cau- 
tions and  circumspect  in  this  matter,  and  to 
make  due  pro?inon  for  the  ful£lmentof  the 
above  condition  respeaing  the  aged  horses, 
by  the  purchaser  of  the  said  property ;  and 
in  case  my  son  or  next  in  possession  of  the 
■aid  manor,  should  not  agree  to  purchase 
the  same,  and  my  sons  Charles  and  William 
should  wish  to  let  the  farm,  they  may  do 
so,  subject  to  the  same  restrictions ;  and  if 
the  farm  should  not  be  sold,  I  bequeath  the 
same,  after  the  decease  of  either  of  my  sons, 
to  the  survivor,  and  after  the  dec»se  of 
both,  to  be  sold  by  auction,  and  the  pur- 
chase-money thereof  to  be  equally  shared 
between  the  diildren  of  Charles  and  William, 
4Dd  if  they  or  neither  of  them  shall  not  have 
left  any  dhild  or  children,  then  to  be  altered 
^ually  between  the  daughters  of  Henry 
Breedon,  Eliaabeth  Hulme,  and  3ane  Bree- 
don,  if  she  slioutd  have  any." 

Charles  and  William  had  contracted  to 
sell  the  farm  called  Flowers,  and  there  were 
two  questions  in  the  cause:  1st,  whether 
they  could  makeagood  title;  Sndly,  if  they 
could  make  a  good  title,  whether  they  were 
wtided  to  the  purchase-money  absolutely, 
or  whether  they  took  only  a  life  interest, 
mth  remainder  over  to  their  children. 

Mr,  Pemherton  appeared  for  the  pUintiflb: 

Mr.  Bickertteth  was  for  the  purchaser : 

Mr.  Rolfe  and  Mr.  Ruuell  for  other  de- 
fendanta. 

On  behalf  of  the  plaintiffs,  Willism  and 
Charles,  it  was  argued  that  they  took  the 
fee.  The  farm  was  given  to  them  to  dis- 
pose of,  which  implied  that  they  were  to 
take  the  fee  :  the  children  took  no  interest 
in  the  money  arising  from  the  sale,  except 
in  the  event  of  the  sale  not  being  made  m 
lifetime  of  Charles  and  William. 

Ota  belulf  of  the  purchaser,  it  was  in- 
sisted, that  William  and  Cliarles  took  only 
ft  Ufe  eetate;  that  the  purchaser  could  not 
ToL.Vni.CnAao. 


have  a  conveyance  of  the  fee,  till  the  inftnt 
remainder-men  came  of  age;  and  that  even 
if  Charles  and  William  had  a  power  of  sale, 
they  could  not  give  discharges  for  the  pur- 
chase-money. 

The  Matter  of  the  RolU.^A  testator  may 
give  the  fee  by  words  ef.exf»ess  limitation, 
or  by  manifesting  his  intention  by  the  pur- 
poses for  which  the  devise  is  made,  and 
which  may  be  such  as  to  require  that  Uia 
devisees  should  take  the  foe. 

This  testator  has  not  given  the  fee  by 
words  of  legal  limitation.  It  is  maniftst 
that  the  devisees  take,  by  1^1  limitation, 
mily  an  estate  for  life ;  he  has  further  given 
them  permission  to  sell  the  estate.  This 

{mrpose  does  not  require  a  fee ;  nor  does  the 
anguage  used  import  an  intention  that  they 
should  have  the  fee ; — they  are  tenanta  for 
life,  with  a  power  of  sale. 

They  will  be  able  to  give  a  valid  titl^ 
inasmudi  as  they,  who  have  a  power  of  sale, 
have  a  power  to  give  a  receipt  for  the  pur* 
cbase-money  thence  arising. 

The  testator  directs  that,  in  case  the 
estate  should  not  be  sold,  (and  the  sale  ia 
in  the  discretion  of  the  tenants  for  life,)  that 
they  and  the  survivor  of  them  should  enjoy 
it,  and  that,  after  their  death,  it  should  be 
sold,  and  the  purchase-money  be  distributed 
between  certain  persons.  Now,  it  would  be 
a  singular  intention  to  impute  to  the  testa- 
tor, that  the  tenants  for  life  were  to  take  the 
money  absolutely,  if  they  exercised  their 
power  of  sale.  It  would  be  singular  that 
an  act,  which  was  to  depend  on  their  plea- 
sure, should  entitle  them  to  take  tlie  pur- 
chase-money, which  otherwise  they  were 
not  to  take. 

They  take  only  an  estate  for  life,  with  n 
power  of  sale;  reminder  to  their  diildren. 


1830.  > 
March  2.  i  «wbe. 

A  tettaior  devised  freeholdt  to  trutteet  and 
their  heiri,  upon  trutt  to  apply  the  rents  for 
the  benefit  of  hit  ton  during  hit  life,  at  theif 
should  think  ft ;  and  he  declared  that  his  son 
should  not  have  pmeer  to  lellt  mortgage,  or 
antu^ate  the  said  rents:  e^tr  the  fathet't 
P 
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death,  tht  ion  took  tht  henejit  of  iht  fnsoloeia 
Aeii—Held, 

That  the  au^nee  of  his  estate  wat  entitled 
daring  $he  maC*  life  to  the  rents  of  the  de^ 
mised  premises. 

Robert  Pinning,  the  elder,  nude  his  will, 
bearing  date  the  i;^th  af  October  18 U,  and 
thereby  gave  md  devised  certain  freehold 
nesiueges  and  tenements  to  the  use  of  John 
Spicer  and  Daniel  Robineon,  their  heirs 
and  assigns  for  erer,  upon  trust  to  let  and 
manage  the  aanw,  and  receive  the  rents, 
issues,  and  profits  thereof,  and  to  apply  the 
same  rents,  issues,  and  pr(^ts,  to  or  for  the 
board,  lodging,  maintenance,  support,  and 
benefit  of  hit,  the  testator's  son,  Robert' 
Pinning,  the  younger,  at  such  times  and  in 
audi  manner  as  they  should  think  proper, 
ibr  and  doring  the  term  of  his  natural  life ; 
and  it  was  thereby  declared  to  be  the  tes- 
tator's wish  that  the  application  of  the  rents, 
iiioes,  and  profits,  for  the  benefit  of  his  son, 
might  be  at  the  entire  discretion  of  John 
Spicer,  and  Daniel  Robinson,  and  the  sur- 
Tivor  of  them,  and  the  heirs  and  assigns  of 
such  eurvivor ;  and  that  the  testator's  son 
should  not  have  any  power  to  sell  or  mort- 
gage, or  anticipate  in  any  way  the  same 
rents,  issues,  and  profits,  or  any  rents,  issues, 
and  profits^  dividends  or  interests,  derived 
under  die  testator's  will. 
-  After  Ifae  death  of  the  testator,  Robert 
Pinning,  the  younger,  took  the  benefit  of 
tbe  Insolvent  Act.  The  bill  was  filed  by 
Ws  nitsignee,  praying  an  account  of  the 
r«tts,  and  that  the  plaintiff  might  be  de- 
clared entitled  to  the  rents  and  profits  of 
the  devised  hereditaments  during  the  natnral 
life  of  Robert  Pinning. 

■  The  question  was,  whether  the  assignee 
was  entitled,  during  the  life  of  the  insolvent, 
to  the  rents  of  the  demised  premises. 

ilfr.  Biekersieth  and  Mr.  Girdlestone  ap- 
peared for  the  plaintiff. 

Mr,  Agar  and  Mr.  Parker  appeared  for 
tbe  insolvent. 

On  the  one  side  was  cited  Brandon  v. 
iWi»o»(l){  on  the  other,  Thomas  r.  Free* 
imm(X), 


0)  16  Vet.  4i9. 
(«)  *  Yeraoo,  563. 


The  Master  of  the  RoHs.—Thete  tmsteca 
could  not  apply  any  part  of  tlie  rents  to 
any  other  purpose  than  tbe  benefit  of  Robert 
Pinning,  the  insolvent.  Their  discretion  is 
only  as  to  the  manner  of  applyin|r  them. 
The  rents,  therefore,  beloneed  to  him ;  and 
the  prohibition  against  sellfng,  mortgaging, 
or  anticipating  the  income,  wiQ  not  prevent 
his  interest  from  passing  to  his  assignee. 

The  insolvent  asked  to  have  his  costs  out 
of  tbe  fund ;  but  the  Court  refused  to  give 
him  any  costs. 


1830.  ? 
March.  5 

A  testator  gives  the  resitbie  of  hie  preptrty 
to  his  sister  for  UfSy  with  a  pmer  of  disponng 
of  it  by  wUl}  part  of  the  residue  eonsiHed  of 
7,000/.  httiih  ttoek  after  hie  death,  tkera 
mu  added  to  this  a  bonus  of  h7 SOL;  the 
sister  shortly  after  the^grant  of  the  homu^  hut 
before  she  nias  aware  of  it,  made  her  wiU, 
nhereby,  as  to  all  the  monies  which  eonstittOed 
the  residue  of  her  brother's  personal  estate, 
and  nhich  she  had  power  to  dispose  of  by 
will,  consisting  of  7,000/.  bank  stock,  ^c, 
^e.,  she  appointed  every  part  thereof  to  cer- 
tain persons : — 

Held,  that  the  bomte  of  1,7002.  paeied  to 
the  appointees  wider  Ike  sala'e  witL 

John  Crozier,  by  his  lost  will  and  testa- 

ment,  in  writing,  dated  the  21st  of  August 
1 799,  gave  and  bequeathed  the  residue  of 
his  property  in  the  words  following  : — 

"  Ail  my  remaining  monies  and  securi- 
ties for  money,  eitber  in  the  public  or  com- 
pany's funds,  or  money  on  mortgages,  or 
other  security,  and  all  my  property  of  what 
nature  and  kind  so^er  and  whereaoever,  I 
give  and  bequeath  to  my  sister,  ElisabetU 
Crozier,  during  her  natural  life,  yet,  so  that 
she  shall  have  powers  to  call  in  the  whole 
or  any  part  of  that  property,  and  to  [^ee 
out  the  same  again  either  fn  Govemmeot, 
Bank,  or  South  Sea  Annuities,  or  in  secu- 
rity on  land ;  and  I  moreover  give  to  mj 
said  sister  Elizabeth,  and  to  her  heirs  and 
executors,  the  whole  or  any  of  my  resi- 
duary property,  on  condition  that  she  shall 
and  do  by  a  will,!n  writing,  duly  executed 
by  her,  dispose  of  such  whole  or  such  part; 
but  if  she  shall  decline  or  fbrbear  to  make 
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such  a  disposition  by  written  will;  then  I 
direct  tbftt  the  vhole  or  such  part  of  such 
reHdoary  property  so  undisposed  of  by  my 
lister,  shall*  on  her  deinise,  be  divided  into 
four  equal  portions  or  paru>-tffo  of  these 
ptrts  shall  be  given  to  niy  nephew  John 
Omnet ;  cm  Mher  part  I  giv«  to  my  bro- 
ther Jdmb  Croiier;  end  the  remaining 
pert  dull  be  equally  dinded  among  my 
■hter  Robinsoa'a  sons  and  daughters,  or 
^ir  legal  representatives." 

The  testator  by  his  will  appointed  John 
Mitehinson  and  Phillip  Wyatt  his  executors. 

The  tesUtor  died  in  February  1806. 
Mitehinson  alone  proved  the  will ;  the  other 
executor  did  not  prove  or  act. 

The  clear  residue  or  surplus  of  tlia 
penonal  estate  and  effects  of  the  testator^ 
or  the  itodts,  funds,  and  securities,  wherein 
the  same  wu  invested,  with  the  consent  and 
approbttion  oC  Elisabeth  Croaier,  consisted 
n  the  same  following;— 7,0002.  capital 
Btodc  of  the  Governor  and  Company  of  the 
Bank  of  E^Iand ;  4,000/.  S  per  cent,  re- 
duced bank  annuities;  and  34,818/.  2<.  8^. 
8  per  cent,  consolidated  bank  annuities. 
These  stocks  were  transferred  in  to  or  entered 
in  the  name  of  Mitehinson,  and  afterwards, 
of  the  executors  of  Mitehinson. 

By  the  5G  Geo.  3.  c.  96,  which  came  into  . 
force  on  the  Sfith  of  June  1816,  it  was 
enscted,  "  ilwt,  in  consideration  of  the  ad> 
Vance  of  3,000,000/.  for  the  public  service, 
the  cajntal  stock  of  the  Governor  and  Com- 
puny  of  the  Bank  of  En^and  sliould  be 
increased  and  extended  mm  the  sum  of 
11,642,400/.,  of  which  the  same  then  con- 
sisted, to  the  sum  of  14,553,000/.,  making 
an  increase  or  addition  of  2,910,600^  capi- 
tal stock  ;  and  that  the  sum  of  2,910,600/, 
capital  stock,  sliould  be  appropriated  and 
divided  amongst  the  several  persons,  bodies 
politic  and  corporate,  who  were  proprie- 
tM-8  of  bank  stock  on  the  2Srd  of  May 
1S16,  at  the  rate  of  25/.  for  every  100/.  of 
bank  stock,  which  sudi  persons,  bodies 
jM^ttie  and  orporate,  were  then  respectively 
profMieton  ol^  6r  had  standing  in  their  re- 
spective names  in  the  books  kept  by  the 
and  Company  for  tlw  entry  end 
tnnsftr  of  suck  stock,  and  so  in  proportion 
ibr  a  greater  or  lesser  sum :  and  that  such 
division  and  appropriation  should  be  placed 
to  the  credit  of  the  respective  names  of  such 
p«n«Mb  bodiis  and  corporate,  in 


the  books  of  the  Governor  and  Company 
accordingly:  and  that  all  such  persons, 
bodies  politic  and  corporate,  should,  from 
the  time  of  such  division  and  apprc^riatioBp 
be  lawfiiUy  entitled  to  the  additional  sum 
of  bank  stock  so  placed  in  or  to  the  credit 
of  their  reqiective  names,  and  respectively 
be  entitled  to  Iw  paid  the  same  rata  of  divi« 
dend  thereon,  and  to  possesa  and  enjoy  the 
same  profits,  privileges,  and  advantages  iB 
respect  thereu,  in  like  manner  to  all  inteota 
and  purposes  as  they  were  entitled  to  ha 
paid,  possets,^  and  enjoy,  in  respect  of  tho 
bank  stock  which  stood  in  their  respective 
names  on  the  ZSrd  of  May  1816." 

Under  the  provisions  of  this  aot,  tlie  said 
sum  of  7,000/.  bank  stock  was  increased  to 
the  som  of  8.750/.  of  the  same  stock ;  and 
the  addition  of  1,750/.  was,  oa  the  St9lh  of 
June  1816,  entered  in  the  books  of  (be  com* 
pany  in  the  names  of  the  executors  of  Mib* 
chinsea. 

Elisabeth  Crosier,  being  thra  ignorant 

of  the  bonus  on  the  bank  stock,  made  her 
last  will,  dated  on  the  16tli  of  July  1816, 
which  contained  the  following  clause  :— 
"  As  to  all  such  monies  as  now  constitute 
the  residue  of  Uie  personal  estate  of  ray  late 
brother,  John  Crozier,  and  which,  by  virtue 
of  his  will,  1  am  enabled  to  will  and  dispose 
of,  consfstiog  of  7,000/.  bank  stock,  4|000^ 
three  per  cent,  reduced  bank  arnaitiesi 
and  34,818/.  2s.  8tL  or  Uiereabouts,  three 
per  cent,  consolidated  bank  annuities  t 
and  also  as  to  all  my  own  monies,  goods, 
chattels,  and  personid  estaM  and  effects, 
whatsoever  or  wheresoever,  after  payment 
of  my  debts,  legacies,  and  funeral  and  tes- 
tamentary expenses,  and  subject  thereto,  I 
do  hereby  in  exercise  of  every  power  in  me 
vested,  or  me  hereunto  enabling,  give,  be- 
queath, limit,  and  appoint  the  same,  and 
everypart  thereof  respectively,  unto  George 
Robinson,  Elizabeth  Mattliews,  Deborah 
Richardson,  Joseph  Henderson,  Jane  Mac- 
adam, and  Ann  Henderson,  in  equal  shares." 

She  died  in  December  1822. 

I'he  bill  was  filed  by  some  of  the  ap- 
pointees under  the  will  of  Elisabedi  Crosier; 
and  the  ^eslion  in  the  cause  was,  whether 
the  wiU  operated  as  an  appointment  only  of 
the  7,000/.  bank  stock,  or  whether  it  ex- 
tended to  the  bonus  of  1 ,750/.  as  well  as  to 
the  original  sum  of  7,000/.,  which  had  Stood 
in  the  testator's  name. 
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Mr*  Biciertteth  and  Afr.  Ducknorlk  were 
for  the  plaintifiT. 

The  testatrix  has  expressed  ■  clear  in- 
tention to  dispose  of  all  that  constituted  the 
residue  of  her  brother's  estate,  and  which 
•he  was  authorized  to  dispose  of  by  her 
will :  it  i«  true,  that,  in  attempting  to  enu-* 
merate  the  particulws  of  the  property,  she 
falls  into  an  inaecuracy,  in  consequence  of 
her  not  being  aware  of  the  augmentation  of 
the  bank  stock  by  a  bonus ;  but  a  defect  in 
the  enumeration  of  particulars  will  not  cut 
down  the  prior  general  words.  It  was  true, 
that,  in  the  case  of  Norr'ts  v.  Harritm  (1), 
where  a  similar  question  arose  on  the  same 
bonus,  it  was  held,  that  the  bonus  did  not 
pass  by  the  bequest  of  the  original  sum  of 
bank  stock  io  respect  of  which  the  bonus  was 
awarded ;  but  mat  decision  proceeded  on 
the  circumstance,  that,  there,  the  will  was 
made  before  the  bonus  was  declared,  and 
where,  therefore,  no  intention  to  pass  the 
bonus  could  be  imputed  to  the  testator. 

On  the  other  hand,  for  the  defendants,  it 
was  said,  that  the  case  of  Norrit  v.  Harrison 
applied^  for,  as  to  the  question  of  intention, 
it  was  immaterial,  whether  the  will  was 
made  before  the  bonus  was  declared — or 
after  the  declaration  of  the  bonus,  but  before 
the  testatrix  was  aware  of  it.  If  she  knew 
of  the  existence  of  the  bonus,  the  omission 
to  mention  it  in  her  will,  and  the  express 
mention  of  the  7,000/.,  afforded  the  clearest 
proof  that  she  did  not  mean  to  appoint  more 
tlian  the  7,000/. :  if  she  did  not  lEnow  of  the 
bonos,  she  coidd  not  mean  to  pass  it. 

The  Master  of  the  Rolls  held,  that  it 
was  apparent  on  the  will,  that  the  sister  in- 
tended to  dispose  of  all  that  constituted  part 
of  the  residue  of  her  brother's  estate,  and 
which  she  had  power  to  dispose  of;  that 
the  bonus  did  constitute  part  of  that  resi- 
due, and  was  subject  to  her  disposition ; 
that,  though  the  did  not  know,  or  did  not 
recollect,  uiat  there^had  been  a  bonus,  such 
bonus  was  nevertheless  included  in  her 
general  intention  to  appoint  the  whole ;  and 
consequently,  that  the  1,750/.  bank  stock, 
as  well  as  the  7,000/.,  was  well  given  by  the 
will. 

Decree  for  the  plaintiff", 
(1)  S  Made!.  S68. 


1880.    ^     KEHDAU  «.  ftUBSUX. 

A  testator  gave  the  yearly  sum  of  2,000/. 
sterling  money  to  his  ntfe  and  daughter  dur- 
ing their  joint  Uves^  and  to  hit  mfi  after  tke 
death  of  his  daughter,  and  to  trustees^  to  the 
separate  use  of  kit  daughter,  during  her  life, 
and,  after  her  death,  upon  the  same  tnute  me 
were  declared  of  the  yearly  aum  of  9, Ofial.  He 
then  gave  the  yearly  sum  of  S,000/.,  to  istme 
and  arise  out  of  and  from  the  dividends  of  a 
sufficient  quaiUity  of  stock  in  the  navy  five  per 
cent,  annuities,  to  be  appropriated  and  in- 
vested  in  the  names  of  his  trustees  for  that 
purpose,  to  his  daughter  for  life,  to  her  sepa- 
rate use,  and  after  her  death  to  her  children ; 
and,  in  a  subsequent  part  of  hi*  mU,  Ae  di^ 
rected  hie  executors  to  appropriate  and  invest 
in  their  names  tuck  a  miantity  of  stock  m  the 
navy  annuities  as  thomd  be  fulUf  sufficient  to 
answer  the  payment  of  the  yearly  swm 
8,000/.  oiu/ 3,000/. ;  and,  subject  to  kiedehte 
and  these  legaeiest  he  gave  the  rescue  of  hit 
real  and  personal  estate  to  hit  ton ;  tlie  exe- 
cutors invested  a  sufficient  sum  in  the  pur- 
chase  of  100,OOOL  navyfieeper  txnt.  stock,  the 
dividends  ofnhkb  were  paid  to  the  daughter 
and  widow :  tluit  stock  being  afterwards  re- 
duced to  four  per  cent., — Held, 

That  tlte  daughter  and  widow  were  not  en- 
titled to  more  than  the  dividends  of  the  ap- 
propriated ttock,  reduced  as  they  had  been. 

Jesse  Russell  made  his  will,  bearing  ^e 
the  10th  of  Jnne  ltt]8,  in  the  words  follow- 
ing:— 

**  I  give  the  yearly  sum  of  2,000/.  ster- 
ling money  to  my  wife,  Elizabeth  Rossel), 
and  to  my  daughter,  Jemima  Elisabeth 
Russell,  during  their  joint  lives,  and  to  my 
wife,  for  her  life,  in  case  she  survives  my 
daughter;  and,  after  the  decease  of  my  wife, 
then  I  give  the  yearly  sum  to  my  trustees 
and  executors  hereinafter  named,  upon  the 
same  trusts  as  are  hereinafter  declared  con- 
cerning the  yearly  sum  of  2,000/.  herein- 
after  bequeathed  to  my  daughter :  also  I 
give  and  devise  unto  and  to  tlw  use  4^  nay 
son,  Jesse  Watts  Russell,  of  Ham  Hall*  ia 
the  county  of  Stafibrd,  esq.,  and  William 
Matthew  Kaikes,  of  Walthamatow,  Essex, 
esq.,  their  heirs,  executors,  and  adminis- 
trators, and  the  survivor  of  them,  and  the 
heirs,  executors,  and  admiaistrators,  of  auek 
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furrivori  all  my  freehold  and  copyhold 
estate*,  Htuste  at  Wklthamitow  aforesaidt 
or  elsewhere  in  the  said  county  of  Essex  ; 
and  also  the  yearly  Bom  of  8,000^.  sterliog, 
to  issue  and  arise  out  of  and  from  the  di- 
vidends  of  a  sufficient  quautity  of  stock  in 
the  navy  five  per  cent,  annuities  of  the  Bank 
of  Ei^land,  to  be  am^r^riated  and  in- 
Tested  in  the  oames  of  my  trustees  for  that 
purpot^  as  hereinafter  mentioned*  in  trust 
nr  nay  daughter,  Jemima  Elisabeth,  dur* 
ug  her  life*  for  her  sole  and  separate 
use,  iodepeudent  of  any  husband  she  may 
marry,  not  to  be  subject  to  the  control, 
debts,  or  engagements  of  any  husband  of 
my  daughter ;  and  I  declare,  that  her  receipt 
alone,  notwithstanding  her  coverture,  and 
whether  she  shall  be  married  or  sole,  shall 
be  a  sufficient  discliarge,  or  sufficient  dis- 
cha^es  for  the  yearly  income  of  the  estates 
aod  dividends  of  the  trust  stock ;  and  from 
and  after  my  said  daughter's  decease,  then 
upon  trust  for  all  and  every  her  child  and 
oildrcn,  if  more  than  one,  to  he  equally 
divided  between  them  at  tenants  in  com- 
mon, and  not  as  joint  tenants,  and  his*  her, 
or  their  respective  heirs,  executors,  and  ad- 
ministrators;  and,  in  case  any  such  child  or 
children,  being  a  son  or  sous,  shall  die  under 
the  age  of  twenty-one  years,  or,  being  a 
daughter  or  daughters,  shall  die  under  that 
age  without  having  been  married,  then  as 
to  the  share  or  shares,  as  well  original  as  by 
surviTorship,  of  him,  lier,  or  them  so  dying, 
io  trust  for  the  other  or  others  of  the 
diildren  of  my  daughter,  equally  to  be  di- 
vided between  them,  if  more  than  one,  as 
letianta  in  common,  and  not  as  joint  tenants, 
and  bis,  her,  and  their  heirs,  executors,  and 
administrators ;  and  upon  further  trust, 
after  my  daughter's  decease,  and  during  the 
minority  of  her  child  or  children,  to  apply  a 
competeut  part  of  the  yearly  income  of  each 
child's  share  in  or  towards  his  or  her  main- 
tenance and  education,  and  also  to  apply 
any  part  of  the  principal  out  of  which  such 
share  may  arise,  for  the  advancement  or  pre- 
ferment in  life  of  such  child  or  children ; 
aod,  in  case  my  dai^hter  shall  die  without 
leaving  any  child,  or  if,  leaving  one  or  more 
child  ov  children,  he,  she,  or  they,  being  a 
son  or  soDB,  shall  die  under  the  age  of 
twcaty-one  yews,  or,  beuig  a  daughter  or 
daughters,  shall  die  under  that  age  without 
baving  beea  nanied,  then,  as  to  all  such 


freehold  and  copyhold  estates  and  pre- 
mises, and  the  principal  stock,  and  all  ar- 
rears of  interest,  dividends,  and  pro6ts  of 
tlie  same  respectively,  upon  trust  for  my 
Bon  Jesse  Watts  Russell,  his  heirs,  exe- 
cutors, and  administrators,  absolutely,  for 
ever :  also  I  give  to  my  son  and  William 
Matthew  Raikes,  all  my  household  goods 
and  furniture,  plate,  linen,  china,  carriages, 
houses,  gardens,  and  farming  implements, 
in  trust  for  my  wife  and  daughter,  during 
their  joint  lives,  and  for  my  wife,  during  her 
life,  in  case  she  survives  my  daughter ;  and, 
after  my  wife's  decease,  in  trust  for  my 
daughter,  during  her  life,  for  her  sole  and 
separate  use,  independent  of  any  husband 
she  may  take  as  aforesaid,  and,  after  her  de- 
cease, in  trust  for  her  child  and  children,  if 
any,  in  the  same  manner  as  the  yearly  sum 
of  d,OOQ/.,  and  the  stock  wliereout  tite 
same  is  to  issue  as  aforesaid,  are  above 
given  to  them,  and  wiili  the  like  limitation 
over  to  my  son,, and  in  the  like  events  as 
above  expressed,  with  regard  to  the  yearly 
sum ;  and  I  direct  that  my  trustees  and 
executors  shall  appropriate  and  invest  in 
their  names  such  a  quantity  of,  and  so  much 
stock  in  the  navy  five  per  cent,  annuities, 
transferable  at  the  Bank  of  England,  as  shall 
be  fully  sufficient  to  produce  and  answer 
the  payment  of  the  several  yearly  sums  of 
2,000/.  and  3,000f.,  so  as  aforesaid  above 
given  upon  trust  as  aforesaid ;  and  I  give  to 
my  worthy  friend,  William  Matthew  Raikes, 
the  sum  of  ZOOt. ;  and  the  rest,  residue,  and 
remainder  of  my  real  and  personal  estates, 
property,  goods,  chattels,  and  efiects  what- 
soever and  wheresoever,  and  of  what  nature, 
kind,  or  sort  soever,  not  hereinbefore  other- 
wise disposed  of,  subject  to  the  payment  of 
my  just  debts,  funeral,  and  testamentary  ex- 
penses, and  the  legacies  above  bequeathed, 
I  give,  devise,  and  bequeath  the  same  and 
every  of  them,  and  every  part  thereof,  unto 
my  son  Jesse  Watts  Russell,  his  heirs,  exe- 
cutors, and  administrators,  for  his  and  their 
own  use  absolutely  for  ever."  He  appointed 
his  son,  Jesse  Watts  Russell,  and  William 
Matthew  Raikes,  his  executors. 

The  testator  died  on  or  about  the  £Sth  of 
June  18S0.  Jesse  Watu  Russell  and  Wil- 
liam Matthew  Raikes  proved  the  will,  and 
caused  to  be  placed  in  their  joint  names  the 
sum  of  100,000/.  navy  five  per  cent,  annui- 
ties, to  answer  the  two  annuities  of  ie,OOOA 
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and  8.000?.,  and  theb«quwc  to  the  children 
of  the  daughter  Jemima  Elizabeth  ;  and  the 
dividends  of  such  stock  were  duly  paid  to 
her  and  her  mother,  according  to  their  re- 
spective rights,  namely,  1,000/.  a  year  Co 
the  widow,  and  4,000/.  to  the  daughter,  till 
the  6th  of  July  I SZX,  wlien  the  navy  five  per 
cent.  aAnuities  were  converted  into  four  per 
cents. 

Upon  that  occasion,  Jesse  Wattt  Russell 
and  William  Matthew  ftaikes  did  not,  nor 
did  either  of  them,  dissent  from  accepting 
the  new  four  per  cent,  bank  annuities,  in  lieu 
of  the  navy  five  per  cent,  annuities :  accord* 
ingly,  they  were  held  to  have  assented  to 
such  conversion ;  and,  in  lieu  of  the  100,000/, 
navy  fire  par  cent,  annuities,  there  was 
placed  in  tlieir  names  the  sum  of  105,000/. 
four  percent,  bank  annuities,  yielding  yearly 
dividends  to  the  amount  of  4,800/. 

The  daughter  had  intermarried  with  the 
plaintiff  Kendall ;  and  there  was  one  hhi, 
issue  of  the  marriage. 

Tlw  residue  was  very  large. 

The  bill  prayed,  that  it  might  he  declared, 
that  the  plaintiff,  Jemima  Elizabeth  Kendall, 
and  Elizabeth  Russell,  the  widow,  were  en- 
titled, during  their  joint  lives,  and  that  the 
survivor  of  them  was  entitled  to  receive  the 
annuity  of  2,000/.  a  year  in  full,  from  the 
death  of  the  testator ;  and  that  the  plaintiff, 
Jemima  Elizabeth  Kendall,  was  entitled  to 
receive  in  full,  during  her  life,  the  annuity  of 
8,000/.  a  ye»r ;  and  that  Jesse  W.  Russell 
might  be  decreed  to  pay  the  sums  due  in 
respect  of  the  arrears  of  the  anmiities,  since 
the  5th  of  July  18S2. 

The  Solicitor  General  ( Sir  Edward  Sxig- 
den J,  Afr.  Spneet  and  Mr.  Rmteil^  appeared 
for  tlie  ptaiotiffd. 

In  Daviet  t.  WattieTi\\  the  testator  gave 
his  wife  an  annuity  of  200/.  for  her  life, 
and  directed  the  jiroduce  of  his  personal 
estate  to  be  invested  in  the  funds,  and  the 
annuity  to  be  paid  out  of  the  dividends. 
The  testator  having  lef)  4,000/,  navy  an- 
nuities, and  a  suit  being  instituted  to  admi- 
nister the  testator's  estate,  the  Court  ordered 
the  annnity  to  be  ^aid  out  of  the  dividends 
of  the  navy  annuities ;  and,  on  the  convert 
sionof  the  navy  annuities  into  four  per  cents, 
it  was  determined  that  the  whole  of  the  an- 

(1)  1  Sim,  &  Stu.  <e3. 


nuity  was  «til]  payaUe,  ft  being  a  charge  on 
the  whole  of  the  personal  estate  by  the  will. 
XnMay  v.  Bennett{%\  the  testator  directed 
his  executors  to  lay  out,  in  what  govemmenc 
security  they  pleased,  as  much  money  as 
would  produce  the  annual  interest  of  54/i 
per  year  for  his  wife  for  lifli ;  and  the  ex«^ 
ctttors  invested  a  sufttctenc  sum  in  navy  an- 
nuitiee  to  answer  tlie  64/.  per  year.  la  that 
case  also,  the  Court  determined  that  an  td- 
ditional  sum  of  slock  oiight  to  be  supplied 
on  the  conversion  the  navy  annuities; 
being  of  opinion  that  an  annuity  of  54/.  was 
given  to  the  wife,  and  not  merely  Uie  in>* 
come  of  a  given  quantity  of  stock. 

The  principle  of  Afay  v.  Bennett  applies 
to  this  case ;  and  the  full  sum  of  2,000/. 
and  3,000/.  a  year,  ought  still  to  be  paid. 
In  May  v.  Betmett,  Lord  Gifibrd  conridered 
the  real  queatbm  in  the  ease  to  be,  whether 
the  bequest  was  the  bequest  of  an  annuity 
of  ft  given  Amount,  or  merely  the  bequest 
of  the  prodaee  of  a  certain  qminiity  of 
stock ;  and  when  once  lie  had  satisfied  him- 
self, that  what  the  testator  meant  to  be* 
queath  was  an  annuity  of  a  given  amount, 
the  decision  followed  almost  necessarily. 
Now,  here,  the  gifkisof  the  yearly  sums  of 
2,000/.  and  of  8,000/. :  what  the  testator 
gives  is,  in  express  terms,  an  annuity  of  a 
particutftr  amount;  and  therefore  the  ease 
falls  within  the  princi^tle  on  which  Lord  Oi& 
ford  decided  in  May  v.  Bennett.  The  ap* 
plication  of  that  principle  ought  not  to  be  ex- 
cluded by  the  circumstance,  that  the  testa* 
tor  has  directed  a  sufficient  qoantity  of  five 
per  cent,  stock  to  be  invested  to  answer  ihfe 
yearly  payment  of  2,000/.  and  3,000/L  The 
gift  of  the  annuities  was  his  primary  object; 
the  mode  of  securing  the  payment  could  be 
only  a  secondary  one ;  and  the  primary  ob- 
ject, that  his  daughter  should  Iwve  0,000/.  a 
year,  ought  not  to  be  disappointed  by  the 
construction  put  upon  the  words,  in  which 
he  has  provided  for  the  nccoroptishment  of 
his  end.  Had  he  meant,  that  the  stock  to 
be  appropriated,  should  he  exactly  such  as 
would  yield  2,000/.  and  8,000/.  yeariy,  be 
would  have  directed  his  executors  to  pw- 
chase  40,000/.  and  60.000/.  of  nai7  fiv«  per 
cent,  annuities ;  whereas,  the  phrases  wliieh 
he  uses  are,  *'a  sufficient  quao^ty  of  stodc," 
9tc. — **  so  much  stock  as  shall  be  fully  suf- 
ficient," &c. 

(f>  lB«HsN.9n>. 
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The  fifrt  baqaeit  u  of  s  ywrly  turn  of 
3,000J,  to  the  widow  and  daughter,  doring 
their  joiDt  livet,  and  to  the  widow,  if  sli* 
surrivet;  aod,  after  the  death  of  the  widow* 
to  the  dai^hter,  if  she  sarvives,  for  her  ae* 
pmuenae;  and,  after  the  death  of  the  daugh- 
tett  to  hm  chitdrea.  Here,  therefore,  it 
mnt  be  talwDt  Mt  merely  ai  t  yearly  mm 
at  the  death  of  die  testator,  but  there  is  to 
be  a  eootmanee  of  tbta  yearly  sum  clearly 
at  three  distioet  marked  periods ;  for  the 
bcqocst,  after  the  death  the  mother,  to 
the  dat^ghtor.  for  her  separate  use,  is  a 
tocdly  ^daet  bequest  from  the  bequest  of 
dw  yearly  snm  irf  9,001M.  to  the  mother  and 
daughter,  daring  their  joint  lives  t  and  the 
bequest  to  the  children  is  distmct  front 
boUi.  Is  it  posaiUe  to  uy  that  thn  hequesfe 
m  satisfied  by  any  arrangement,  by  wfaic]>> 
01  the  death  of  tlut  nother,  this  lady*  Urs. 
KmAtiH,  will  reotivei  aot  the  yearly  snm  of 
S,000/.,  which  the  tesUlor  has  expressly 
given  her,  but  a  aum  mounting  only  to 
aboQtlwo*thurdsof  that?  and  in  like  manner 
upon  her  death,  luw  is  it  possible  to  say 
that  the  bsqunt  of  Uie  yearly  sura  of  S,000l. 
gma  over  to  aaotltcr  person  is  satisfied, 
when,  instead  of  tliat  sum,  he  recelTcs  only 
two-thirds  of  that  which  the  testator  has  ex* 
pressly  given  him?  If  it  stood  on  those 
words  ak>DP,  it  would  be  impossible  to  main- 
taia  that  this  beqacst  is  satisfied  by  any 
nedes  of  appn^iatioa  which  does  not| 
davngbout  toe  whole  period  of  tine  to 
which  clw  beqaeat  oxtmd^  aecnee  to  aU 
the  pnsoaa  i^  an  saceessively  to  have 
lbs  benefit  of  it,  the  yearly  sum  of  S.OO0^ 
sieiling.  This  bequest  is  invariably  ds« 
aeabed  by  the  testator  as  a  yearly  sum. 
In  no  port  of  tite  will  is  there  any  reference 
to  it,  as  beii^  a  particular  given  amount 
of  stock,  or  any  given  sum  of  mwiey ;  but 
it  is  described  as  a  y«arly  sum,  from  the 
ibst  word  of  the  will  to  the  last. 

With  respect  to  the  annuity  of  8,000^ 
themfiBre,  die  only  idaoae  tm  which  tlu  lesi* 
daary  legatee  eaa  isi  d»t  the  kestatw 
sftenravds  directs  that  faia  tnutees  and  exe« 
cwlors  shall  apprt^iate  and  invest  in  their 
BaBDSs  so  much  stock  in  the  navy  five  per 
eumu  annoitica,  as  shall  be  fully  sufficient 
to  pradaoe  and  answer  the  payment  of  the 
Mvcrst  yearly  anma  of  2,000/,  aad  3,000^ 
Now,  if  the  testator  hod  meant  merely  to 
ghw  Ae  ineoB«  of  4tO,9QQh  five  per  cent. 


stock,  the  natural  way  would  have  been 
first  to  have  said  so ;  he  would  have  given 
the  specific  sum  of  40,000/.  five  per  cent, 
stock.  Instead  of  that,  he  gives  a  yearly 
snm;  he  mentions  no  amount  of  stock;  but. 
merely  aa  a  security  for  the  payment  of 
the  yearly  aum,  he  gives  a  direction  to  bia 
trustees  and  executors  with  respect  to  the 
particiUar  mode  of  making  the  investment. 
Is  it  thai  to  he  said,  that  that  exonerates  tho 
residue,  or  in  any  way  restricts  or  qualifies 
the  extent  of  the  gift  ?  Is  it  a  fair  con- 
struction of  these  wordst  to  say,  that  that 
which  has  been  before  given  by  clear  spe- 
cific words,  dall  be  cat  down  to  two- thirds 
of  the  aotual  bemfit  intended  for  the  widow 
and  the  daughter  ?  The  trusteaa  are  to 
invest  as  mudi  stook  as  shall  be  fuUy  suf- 
ficient to  answer  the  yearly  suras  of  8,000/. 
and  S.OOOi.  Suffieieat,  for  what  purpose  t 

tujBdeat  to  answer  al  «U  times  diis  an- 
nuity of  S,OO0A,  given  to  the  mother 
and  the  daughter  (not  exduding  the  mari- 
tal power  of  the  husband  of  the  Utter) 
during  their  joint  lives,  and,  afUr  the  death 
of  the  widow,  to  the  daughter,  for  her  se- 
parate use,  as  a  distinct  bequest. 

In  attempting  to  carry  into  execution 
the  directions  of  the  wi}l,  the  trustees  must 
have  miscarried,  if  they  have  not  invested 
such  a  sum  of  five  per  cent,  stock,  as,  dur- 
ing the  whole  continuance  of  the  annuities, 
wul  produce  the  annuity  wlui^  the  testae 
tor  baa  expressly  given. 

This  yearly  sum  is  charged  on  all  tho 
testator's  property,  hut  as  a  facility,  on 
the  one  hand,  for  the  payment  of  the  an- 
nuity, and  to  a  certain  extent  securing 
some  benefit  to  the  residuary  legatee,  on 
the  other  hand,  he  directs  a  sufficient  qiun- 
tity  of  five  per  cent,  stock  to  be  invested, 
not  as  a  satisfiictipn  of  the  annuity — not 
as  a  substitution  for  the  annuity  —  but 
merely  in  furtherance  of  the  charge  on 
the  whole  of  his  estate.  Suppose  the  five 
per  cents,  had  been  reduced  in  this  testa- 
tor's lifetime,  or  before  (he  investment  had 
been  nude — eould  the  trustees  have  con- 
tended Uiat  they  were  to  satisfy  the  an- 
nuity, not  by  making  an  investment  which 
would  produce  j!,000/.  a  year,  but,  by 
making  an  investment  which  would  produce 
only  between  1,800/.  and  1,400/.  a  year  ? 

It  is  to  be  observed,  that,  after  the  di- 
rection for  the  investment  in  stock,  the  (en- ' 
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tator  goes  on  to  give  all  the  rest,  residue, 
and  remainder  of  his  real  and  personal 
tates,  &c.,  subject  to  the  payment  of  his 
just  debts,  funeral  and  testamentary  ex- 
'  penses,  and  the  legacies  above  bequeathed, 
to  bis  son,  Jesse  Watts  Russell.  How  is  it 
possible,  then,  to  escape  from  Uie  argu- 
ment, that  this  is  a  charge  upon  the  whole 
of  the  residuary  estate,  and  that  it  remains 
a  chaT|;e  on  the  whole  of  the  residuary 
estate,  even  after  the  investment  of  a  suf- 
ficient quantity  of  stock  ?  The  only  cir- 
enmstance  which  can  be  supposed  to  make 
a  difiference  between  the  bequest  of  the 
HfiOOl.  a  year,  and  the  bequest  of  the 
3,000/.  a  year  is  this — thati  when  he  gives 
the  yearly  sum  of  3,000/.,  be  has  added, 
**  to  issue  and  arise  out  of  and  from  the 
dividends  of  a  sufficient  quantity  of  stock 
m  the  navy  five  per  cent,  annuities  of  the 
Bank  of  Bngland,  to  be  aj^ropriated  and 
invested  in  the  names  of  my  trustees." 
This  is  substantially  the  same  with  that 
which  is  meant  to  be  done  with  the  other 
annuity.  We  have  the  same  phrase  used 
throughout,  "the  yearly  sum  of  S,000/. 
sterling it  is  charged  upon  the  whole  of 
the  estate ;  it  ta  to  go  to  a  suocession  of  per- 
sons ;  and  it  is  to  go  to  them  at  all  times  as 
8,000/.  a  year. 

■  The  Vice  ChanceUer. — ^The  testator,  by 
his  will,  after  having  given  the  lady  an 
annuity  of  12,000/.  in  certain  wt^ds,  which  I 
shall  refer  to  presently,  says—"  I  give  and 
devise  unto  the  use  of  my  son,  Jesse  Watts 
Rustell,  and  William  Matthew  Haikes,  their 
heirs,  executors,  and  administrators,  and 
the  survivor  of  them,  and  the  heirs,  exe- 
cutors, and  administratoraofsuch  survivor, 
all  freehold  and  ct^yhold  estates,  situate 
at  Walthamstow  aforesaid,  or  elsewhere  in 
the  said  county  of  Essex;  and  also  the 
yearly  sum  of  3,000/.  sterling,  to  issue  and 
arise  out  of  and  from  the  dividends  of  a  suffi- 
cient quantity  of  stock  in  the  navy  5per  cent, 
annuities  of  the  Bank  of  England,  to  be 
appropriated  and  invested  in  the  name  of 
my  trustees,  ibr  that  purpose  as  hereinafter 
mentioned." 

So  that  in  the  very  gift  of  the  8,000/.  in 
the  shape  of  an  annual  aum,  notice  ia  tidten 
of  the  8,000/.  as  beit^  to  arise  firom  the 
.dividends  of  a  sufficient  quantity  of  stock 
in  the  navy  five  per  cents,  to  be  appropri- 


ated and  invested  u  thereini^er  mentkmed. 

He  declares  the  trusts  to  be  "in  trust  for 
my  daughter  Jemima  Elisabeth,  during  her 
natural  life."  Then  he  uses  words  doserib- 
ing  that  it  is  to  be  for  her  separate  use,  and 
says,  "and  from  and  after  my  daughter's 
decease,  then  upon  trust  for  all  and  every 
her  child  and  children,  if  noore  than  one,  to 
he  equally  divided  between  tbem,  as  tenants 
in  common,  and  not  as  jdiit  temmts ;"  with 
a  provision  fox  the  ev«it  of  the  ehildien 
dymg  before  th^  obtain  Tested  inttresta, 
and  m  direction,  "  after  my  dai^hter'a  de- 
cease, and  durii^  die  minority  m  tbe  ehild 
or  eUMren,  to  ai^y  a  canpetmt  part  of 
the  yearly  income  of  each  child's  share, 
in  or  towards  his  orbermaintoiaiice."  He 
then  says,  "in  case  my  daughter  shall  die 
without  leaving  any  child,  or  if  leavii^  one 
or  more  child  or  children,  he,  she,  or  they, 
being  a  son  or  sons,  shall  die  under  the  age 
of  twenty-one  years,  or,  being  a  daughter  or 
daughters,  shall  die  under  that  age  widiout 
having  been  married,  then  as  to  ril  such 
freeliold  and  copyhold  estates  and  pronises^ 
and  the  principal  stock,  and  all  arrears  .of 
intneat,  dividendsi  and  profita  of  the  aame 
respectively,  iqion  trust  for  my  son  Jcase 
Watts  RiiBseU,  Ins  beira,  executors,  and  ad- 
mtnistncors,  absolutely,  tot  ever." 

Now,  I  must  ssy,  that  it  does  appear 
to  me,  that  the  only  constrvction  that  can 
be  pot  upon  this  part  of  the  will  is,  that  it 
is  a  gift  of  so  much  of  navy  five  per  cents, 
as  will  produce  the  yearly  income  of  8,000/., 
in  trust  for  the  daughter,  for  her  separate 
use,  with  remainder  to  her  oliildrair  tnd,  in 
default  of  diildren,  with  remainder  to  the 
testator^  aon. 

Then  the  testator  goes  on  to  give  "all 
my  household  goods  and  fomiture,  and 
other  things,  in  trust  for  my  wife  and 
daughter  during  their  joint  lives,  and  for  my 
wife  during  her  life,  in  caee  she  survives  my 
daughter ;  and  after  my  wifo's  deeease,  in 
trust  for  my  daughter  during  ber  life,  fi>r 
her  sole  and  separate  use,  independent  of 
any  husband  she  may  tdce  as  aforesaid,  and 
after  her  decease,  in  tmat  for  her  child  and 
children,  if  any,  in  the  same  manim  aa  the 
yearly  sum  of  8,000/.,  and  the  atoek  wbere- 
out  the  same  ia  to  issM  as  aforesaid,  are 
above  given  to  thcmi  aad  with  the  like  limi- 
tatkn  over  to      a^aoD,  udin  the  like 
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flMoli  M  Abow  explmttA,  mik  ifgiuil  to 
th*  Mid  ymtlf  •uni." 

Now,  tlw  tetutor  bad  pwvmiily  givao. 
hmdm  tUf  MMwity  of  ijSoOl,^  tlw  anDoity 
of  «,00(M. ;  aod  tben  lie  bm  mei  thsM 
word* — "  I  direct  tbat  ny  tfiutoM  and 
oueiHon  abaU  appiopriM*  and  iovaat  m 
thwr  —niftaaoahaqmiltitjyofiwidaoPHwfc 
aMek  ia  tho  aavj  fivt  wv  eantaia  ananitiaa, 
tfaiwft«aUaaitliaBHik«rBBgland.a«ahall 
ba  fully  aufficwM  to  prodnee  and  aatwar 
tka  paynMM  of  ika  aavand  y eaily  anina  of 
t,000i,  and  «,000^,  ao  aa  afiirMaid  abovi 
ff999,  npoo  traat  aa  a£anHiid." 

it  appaara  to  aaa*  ihere  ia  a  dinot  tnwi 
oaatad  bjr  the  toMator'a  will,  that  then 
ifaaU  foraMiaiely  npoa  fciadaath  be  a  aetar- 
aaca  aode  fintt  tfaa  grow  cm^oa  of  bia 
pmoaal  eattta,  or  of  all  hia  eatate^'  of  ao 
mcb  aa,  bajm  invaatad  in  navy  fiva  par 
cfUL  miikt  wdl  pwdaw  £,0004  a  yaar^^ 
i»  otfact  Mode*  tbat  Ibqr  aball  iavtat 
lOO^OOOi:  BMvy  6*a  p«  Mate.  I  aattaot 
aoppoaa  that  tha  flMlator  meaat  to  gtva  iho 
S,OOOL  aBMiky,  in  a  maaiwr  umm  faUy  or 
baaafidally,  or  leaa  tiaUa  to  redaeiioo,  to  hia 
mfr  and  bii  dai^btar,  tban  ba  baa  given  iba 
aasitity  o^  J,0004  it  aeana  to  ma  idle  to 
mppeiu  tbat  the  taatator  neami  that  the 
aonnity  of  t^OOOl.  dwtUd  b«  plaatd  en  a 
dH&not  footing  from  the  ft,000t  aontiity. 
Il  ia  Irae^  the  mida  in  whidi  tbe  2,0O0A  aiH 
nnity  ia  givan  in  the  fiat  iiMtaBee,  nra  not 
ao  apaciliBaUy  diraetad  to  the  laeia  iaautng 
of  e,000i* ««  of  d»  divideodaof  a  auffi- 
cimtqnantity  of  anvy  ftvo  pereaott*  «a  tbo 
vorda  in  wliicb  tlw4,000A  aaiwity  ia  giren : 
tbe  teatabMT  sayt-— "  X  give  tlie  yearly  aum 
t£  ifOOOL  Mniliitfl  nieoey  to  M»y  wife*  £Ii- 
aabc«b  ftiiuaU,aidtoniy  dauf^Mer  JemiaW 
BbariMib  Bnaadl,  dnriog  their  j<Httt  braa, 
aad  to  my  aud  wife  tu  her  lifi^  in  eaie  the 
sarviaea  cay  dauber ;  and  after  Uia.^eoeaae 
of  aayaaid  mi£e,  then  1  give  tba  yearly  sum 
to  mm  traateat  and  «3ieeot«*,  beMinnAer 
nwaaliiaad,  lyan  ihi  aaaaatniate  aa  aw  faeB>- 
inaAer  dadand  aaniwiiiiiig  the  yearly  aun 
oAHNMM.  haaaaftwrha^noalhad  to  wy  dangh* 
tar."  Tho  Matbtar  Iwa  laftirad  l»  tboaa 
vafda  wUch.anbaovKDtly  oedv^  wboro  ha 
■ahaa  <ha  h  r  unaii  rf  the  anmiity  of  a^oeofc 
iwdtfaaalockottttff  vbic^  it  if  to  iaaua; 
and  ht^  by  reftronca  t»  Uieao  worda,  aaarka 
dnk  vrinah  ia  to  praahiae,  by  inveattaanti 
tbt  »jWH.,m  bningMliMt  to<h*«BM 
ToitTIOiCRAm, 


tnut.  Thani  if  b«  meant  to  giva  tbe  2,000/. 
preciaaly  in  tbe  mom  manner  aa  tbe  8,000/., 
aad  the  only  gift  of  tbe  3,000/.  ia,  upon  hia 
own  death,  to  take  effect  by  meana  of  tbe 
aarannee  of  a  efficient  quantity  of  navy 
fivo  per  cent,  stock ;  and  there  ia  dao  an 
eapresa  diraction  tbat  there  aball  be  an  ap- 
prmriatioa  of  ao  mocb  atodc  aa  will  produco 
bow  I  how  could  it  be  poiiible  to  execute 
tha  ttuata  of  this  will,  but  by  appropriating 
one  sum  of  100,000/.  five  per  cent*,  whicU 
would  have  the  effect  of  satisfying  both  tbe 
aaaatties  of  2.000/.  aad  S,000/.  t 

I  cannot  say  the  observation  appears  to 
me  to  be  sMittad  to  ao  mueh  wei^t  which 
baa  been  made,  namely,  that  this  i»  a  sort  of 
circamloeutory  phrase;  and  that  the  persmi, 
being  a  manhaot,  would  nothave  meant  to 
hava  givon  a  sum  of  100,000/.  five  per  cents^ 
mleaababadaaidaoinexpreaawoffda.  U 
ia  an  oliaervatiDn  which  a^euv  to  ma  to  ba 
of  vary  liulo  weight  tafcta  by  itaelf;  bat, 
no  man  can  look  at  tbia  will  without  being 
morally  certain  tliat  this  U  not  the  luwaage 
of  a  merchant,  cheu^  it  is  tbe  will  of  a 
merchant. 

Than  the  queatioo  will  be,  whether  this 
case  is  at  all  afiiKted  by  Uie  two  casea 
which  have  bean  cited  ioargument.  Tbe  first 
case  in  point  of  time  that  occurred,  was  tbat 
of  Z)avi»v»  Watturt  and  tliere,  the  testator 
(lUbr  giving  aa  annuity  of  iOoL  to  be  paid 
out  of  hia  pomoaal  astatc,  not  ^edfically 
baqaeaihad,)  had  givan  all  his  peraooal 
eiuaa  not  ^eoifieal^  beqaaathed,  in  truat, 
to  bo  aold.  sod  tha  produce  to  be  invested 
in  tba  public  fuadi^  in  the  aame  of  the 
eseeuton,  and  out  of  the  dividnkla  to  pay 
the  ananity  of  200/.  It  is  perfectly  clear 
that  there  was  in  tbe  first  iastance  a  charge 
upao  the  whole  ptraoaal  estate  for  the 
puipoae  of  produoiog  the  annuity  of  200/. ; 
aad  the  iotcnttcm  of  the  tastator  was  net 
pointed  toai^  particular  faad  which  ahouhl 
be  aalectad.  A  bUl  beuig  filed  for  taking 
an  aoeoant  of  the-  panonal  esute,  there 
hiypened  to  ba  aaum  4,000/.  navy  fiva 
pmr  centi»  aad  aome  oihw  aama  which  were 
oidazad  to  bo  paid  iato  ooiwti  upon  an  ad- 
misaion  u  tba  de/endaat'a  answer  i  and  inac* 
maeb  aa  it  did  aeeideatally  happen  that  tba 
qaantity  of  navy  five  per  cents,  which  was 
oidored  to  be  transferred,  waa  aucb  aa 
would  exactly  have  afibrded  tlie  anauity  of 
9QQk  wfakh  ma  to  bo  paid,  tha  Coortim 
Q 
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that  very  order  vrliieh  direeted  the  iand  to 
be  transferred,  also  directed  that  the  annuity 
of  200^.  should  from  time  to  time  be  paid 
out  of  the  dividends,  and  the  funds  trans- 
ferred to  the  testator's  widow.  Besides 
those  funds,  there  were  other  funds ;  and 
when  the  reduction  of  the  navy  five  per 
cents,  had  taken  place,  which  would  of  course 
have  had  the  effect  of  reducing  the  widow's 
annuity,  so  far  as  it  was  to  he  considered 
solely  payable  out  of  the  navy  five  per 
cents,  a  petition  waa  presented  for  an 
order  to  efl^ctuate  the  plain  trusts  of  the 
will,  as  expressed  by  the  testator ;  namely, 
to  have  the  whole  annuity  of  200/.  paid  to 
the  widow  out  of  the  trust  funds  in  the 
cause. 

The  following  is  the  Vice  Chancellor's 
observation — he  says,  "  The  appropriation 
of  4,000/.  five  per  cents,  was  not  the  act  of 
the  petitioner,  but  the  act  of  the  Court ; 
the  Court  might,  if  it  pleased,  have  directed 
the  annuity  to  be  paid  out  of  the  dividends 
of  all  the  funds  in  eourt ;  bat,  inasmuch  as 
there  seemed  to  be  a  sort  of  convenience  in 
pointing  out  a  specific  fund,  which  was 
itself  applicable  at  the  time,  the  Conrt 
used  that  language,  and  that  was  all." 

In  the  other  case,  of  May  v.  Bennet, 
which  came  before  I/ord  GifTord,  the  testa- 
tor gave  to  his  executors  all  his  property,  in 
trust,  to  dispose  of  in  the  following  manner : 
— "  After  all  his  just  debts  were  paid,  first 
he  ordered  his  executors  to  lay  out  in  their 
own  names,  and  in  what  government-  secu- 
rities they  pleased,  as  much  money  arising 
from  his  estate  as  would  produce  tlw  annual 
interest  of  54/.  12m.  per  year,  fM  the  sole 
use  of  his  wife,  to  commence  irom  the  time 
of  his  decease ;  which  interest  of  54/.  IXs. 
per  year,  his  wife  shoeld  have  during  her 
life,  if  she  did  not  marry,  but  in  case  she 
married,  then  that  the  54/,  12*.  should 
cease  being  paid  lier  at  such  marriage; 
and  he  ordered  his  executors  to  sell  out  so 
much  of  the  stock  in  trust  as  produced 
300/.,  and  pay  it  to  his  wife  on  her  mar- 
riage ;  and  the  remainder  of  the  sto^,  that 
was  to  be  put  into  trust  for  the  produce  of 
the  54/.  1 2f.  a  year,  was  to  become  part  of 
the  residue  of  his  estate,  in  like  manner  as 
if  she  did  not  msrry."  The  tesutor,  after 
giving  some  legacies,  bequeathed  the  resi- 
due  of  his  estate  to  William  May. 

The  exeeutots  :appT<^ri«Md  a  portitm 


of  the  testator's  fimds,  eonaisting  of  so' 
much  navy  five  per  cents,  as  would  pro- 
duce the  annuity  of  54/.  12«.  In  the  first 
place,  that  was  not  an  execution  of  the 
trusts  of  the  will,  in  the  way  in  which  this 
Court  would  have  directed  it;  because  I 
apprehend  it  to  be  clear,  that,  if  there  had 
been  a  bill  filed  for  the  purpose  of  adminis- 
tering the  personal  estate  of  that  testator, 
the  Court  would  not  have  permitted  the 
apprwriatton  to  have  been  made  in  the' 
navy  five  per  cents,  notwithstanding  these 
woras  o( selection;  because,  these  words  6f 
selection  only  amounted  to  a  trust,  whidi  the 
trustee  and'  executor  vrere  to  exercise  for 
the  benefit  of  the  aunuitants ;  and  it  ap- 
pears, as  I  collect  fi-om  the  course  of  the 
argument,  that  the  mode  of  apprbpriation 
selected^  was  that  one  which  was  beiiefieiid 
to  the  residuary  legatee,  and  could  by  no 
possibiKty  be  of  benefit,  or  furnish  security, 
to  the  annuitant.  Then,  the  widow,'  having 
received  what  she  was  entitled  to  during  a 
certain  time,  of  course  tnakee  no  complaint. 
When  the  fond  is  emverted,  she  docs  applyi 
and  upon  the  jdain  words  of  the  will,  tbero' 
being  an  intention  expressed  that  the  iridow 
should  have  the  whole  annuiQr  daring  her 
life,  and  there  not  being  any  plain  intention 
expressed  that  the  annuity  should  come  out 
of  stock,  bearing  any  specific  rate  of  inter- 
est, the  Court  directed,  that  that  which 
remained  of  the  testator^s  estate  should  be 
applicable  to  purchase  the  annuity ;  or,  in 
case  that  could  not  be  got  at,  then  (Jut  the 
fUnd  itself,  vriikh  had  been  set  apart,  dkould 
be  from  time  to  time  atM  to  supply  tho 
deficiency. 

Now,  it  appears  to  me,  thtt  neither  of 
those  two  cases  are  m  tbt  least  siniUr  to 
the  present ;  and  I  apprehend,  inasnracfa  as 
there  wn  that  appropriation  of  navy  stock, 
in  Act,  which,  if  the  bill  had  been  filed  nn- 
medial:e1y«fter  the  death  of  the  testatDr,the 
Court  itself  would  have  directed— that  it 
must  be  considered  that  that  fan  been  done, 
vrbicfa  alone,  the  eettmt  9««  trutt  under  the 
will  were  entitled  to  have  had  done.  The 
cotuve  of  the  Court,  unless  there  had  been  a 
separate  fund  pointed  out,  would  have  faeea, 
to  have  directed  an  investnunt  in  the  throe 
per  cents.  In  answer  to  the  question,  mm 
to  what  the  Coart  would  have  d(me,if,'iln-  . 
nedialdy' after  the  ceBtator's  death,  there 
had^beeoB  vednetniiof  tbe  mTy  five  par 
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oent^^I  r^il^i  that  the  Co«r^  ioumucb 
M  it  could  DOt  have  executed  ike.  trust  to 
the  leuev  in  the  way  the  tcatatot  ^inted 
on^  would  hav«  beet  executed  it  in  that 
way  ID  which  it  ordinarily  executes  tiutta 

this  kind — that  ia,'it  would  have  directed 
•a  aipM9pnation  of  so  much  three  per  oent. 
cooHHft  aa  would  have  yielded  au  iocome 
equl  to  9^0^  and  2,000/.  a  year.  Then 
the  Court  would  have  conaidered  that  tlw 
truau  weie  satisfied,  and  there  would  have 
been  an  end  of  the  case. 

Hece  the  trustees  and  executors  did  that* 
which,  if'  a  bill  bad  been  filed,  the  Court 
would  have  done  :  and  it  does  appear  to  me 
to  be  absurd  to  aay«  that  the  testatort  who 
Itas  pointed  out  the  mode  in  which  the 
trusts  shall  be  executed  in  regard  to  the 
aanoicjr  given  for  the  benefit  of  the  wife 
and  daoghteri  did  not  mean  that  when  that 
appropriation  bad  been  nadei  his  sod  should 
take  the  reeidue.  Uappeers  to  nt,  thera- 
&m,  aethiog  tnzns  upon  the  effiet  of  those 
last  wwds  giving  the  residue,  sulyect  to  the 
payment  of  the  l^acies;  because,  by  theap- 
propriatioo,  which  was  made  in  conformity 
to  the  express  direction  in  the  will,  the 
trust  was  satisfied ;  and  the  atm  heetne  en- 
titled to  the  residue. 

My  opinion  dwrefore  is,  this  relief  can- 
not be  giveo,  and  the  biU  nnut  be  di»- 
fluaaed. 


1830.   ^    WATKiKs  «.  uwu. 

ji  kmbandpurchaset  an  eqwiy  of  rtdemp- 
tioHt  mtk  monet/  advanced  by  hit  mf^t  mter 
•f  tkt  half  bioodt  and  immediately  ajttr- 
mttd$  setitew  it,  tubjeei  to  an  awaiity  to  the 
nsteTt  OM  the  wi/tr  in  tml :  after  her  dealhy 
ike  wife  ieviee  ajine  im  the  /and* : — HeMt 
tkiU  thejbu  iww  tmlid  and  operative,  and 
tkmt  the  umd  did  tut  earn  mtkin  thell  Hem 
7.  c.  to. 

TbeUll,  filed  the  £d  of  Oct.  1 stated, 
that,  in  and  previous  to  the  year  1756, 
Elfubeth  Hughes  and  Letitia  Hughes  were 
eeised  in  fee  simple  of,  or  otherwise  well 
entitled  to,  certain  estates  and  premises, 
called  Gelly  Vaur,  Gelly  Vach,  the  Pant, 
and  the  Packhorse,  in  die  county  of  Mon- 
mouth, eubject  to  a  mortgage  thereof  in 
fte  Ar  geeinriiig  IfMO^  and  interait  at  th^ 


rate  of  four  per  cent,  per  annum,  which 
bad  been  made  to  one  Robert  Lucas  by 
certain  indentures,  dated  the  7th  of  July 
1739,  and  Snd  November  1749  ;— that,  in 
January  1755,  William  Watkins,  the  plain- 
tififs  grandfather,  agreed  to  purchase  the 
hereditaments  and  premises  for  the  price 
of  2,480i.  lOf.;  and  thereupon  certain  in- 
dentturee  o£  lease  and  releaae,  dated  re- 
apectively  the  88th  and  S9th  of  January 
175d,  were  duly  made  and  executed  by 
and  between  Elizabeth  Hughes  and  Letitia 
Hughes,  of  the  one  part,  and  William  Wat- 
kins,, of  the  other  part,  whereby,  after  re- 
citing that  William  Watkins  contracted  and 
agreed  for  the  purchase  of  the  herediu- 
ments  for  2,480/.  lOr.,  and  that  he  was 
thereout  to  pay  the  mor^^e  debt  of 
1,500/.,  and  to  pay  980/.  lOi.  of  the  sum 
of  2,480/.  lOf.  to  Elizabeth  Hughes  and 
Letitia  Hughes;  Elizabeth  Hughes  and  Le- 
titia Hn^es,  in  consideration  of  980/.  10«., 
bargained,  sold,  released  and  conveyed 
unto  William  Watkins,  his  heirs  and  as- 
signs, all  the  estates  and  premises,  called 
Gelly  Vaur,  Gell^  Vach,  the  Pant,  and  the 
Packfaorse,  therem  particularly  described ; 
— Uiat  the  800/.  10«.  was  duly  paid,  as 
appears  by  a  receipt  indorsed  upon  the  in- 
dentures, and  signed  by  Elisabeth  Hughes 
and  Letitia  Hughes,  acknowledging  the 
payment  of  such  sum  by  William  Watkins; 
— that,  by  oertain  other  indentures  of  lease 
and  release,  dated  respectively  the  24th 
and  25th  of  April  1766,  the  release  being 
made  and  executed  by  and  between  Wm. 
Watkins  and  Philadelphia,  his  wife,  of  the 
first  part;  Ann  Consuble,  sister-in-law  of 
Philadelphia,  of  the  second  part ;  and  Thos. 
Symons,  of  the  third  part ;  after  reciting 
the  last-mentioned  indentures,  and  that 
such  purdiase  was  made  by  William  Wat- 
kins, with  the  approbation  of  Ann  Consta- 
ble, who  had  advanced  to  him  the  sum  of 
980/.  10«.  for  the  purchase  thereof,  upon 
condition  that  the  estate  should  be  settled 
to  tile  uses  therein  mentioned,  he,  William 
WaUtins,  in  otmsidcration  thoreof,  granted, 
released,  and  confirmed  unto  Thomas  Sy- 
mons and  his  heirs,  all  the  esUtes  and 
premises)  to  the  intent  and  purpose  that 
Ann  CtHMtable  should,  subject  to  the  mort- 
gage for  1,600/.,  receive  a  rent-charge  of 
30/.  per  annum  fbr  her  natural  life  out  of  the 
pMniMs  i  and  as  to  (he  fee  and  ioherituwe 


Digitized  by 


116 


of  the  pnniisM,  kub^  to  th«  mortmge 
and  amraity,  to  (lie  use  of  William  Watkins 
and  Philadeiphia,  his  wife,  for  dMir  natural 
lives,  and  th«  Nfe  of  the  surviTor,  with  re- 
mainder to  Hie  use  of  the  heirs  of  the  bodr 
of  Philadelphia  by  William  Waeliifis,  with 
remainder  to  the  use  of  the  right  heirs  of 
William  Wfttkfns  for  ever ;— -that,  by  cer- 
tain other  indentarea,  dated  respectively 
the  6th  and  7tfa  of  May  1760,  WUlkun 
Watkins.  in  cowrideratioii  of  a  release  of 
the  interest  then  due  upon  the  mortgage, 
and  fWr  other  considerations  tfaerefn  men- 
tioned, released  and  conveyed,  unto  Ann 
ConstaMe  and  her  heirs,  aH  his  estate  and 
interest  in  the  premises,  but  subject  to  the 
estate  and  interest  therein  of  Philadelphia 
Watkins,  and  the  heirs  of  her  body ; — 
that  William  Watkins  died  in  the  lifetime 
of  his  wife  many  years  ago ;  and  that, 
Edward  Watkins,  (he  eldest  son  of  Phila- 
delphia Watkins  by  WiHwm  Watkins,  died 
in  the  year  1816,  in  the  lifetime  of  Phila- 
delphia Watkiitt,  without  issne  t  that  John 
Watkins,  the  ftther  of  the  nlaialfffk,  wis  the 
second  son  of  Philadel|HiiB  WMkiiia  by 
William  Watkins,  and  tMt  he  aho  died  in 
the  lifetime  of  Philndelphia  Watkins,  leav- 
ing the  plaintiffs  his  only  obildren  and  «o- 
heiresses-at-law ;  and  that  Philadelphia 
Watkins  died  on  the  XnA  of  January  1 8f  8, 
leaving  the  plaintiffii  the  heirs  of  her  body 
by  William  Watkins;  and  that  the  plain- 
tms  became  entitled,  as  su^  fssne  in  t*U, 
to  all  the  lands,  hereditaments  md  pre- 
mises eomprised  in  the  indentures  of  Uie 
!BUh  and  KSth  of  April  1755.  ssbjeot  loso 
mueh,  if  anything,  as  fa  now  due  upon  the 
mortgages  so  made  to  Bobert  Lucae  by 
indentures  of  the  7th  "of  July  1789,  and 
Snd  of  November  1749. 

As  to  that  mortgage,  the  bill  stated,  that, 
by  indentures  of  lease  and  release,  dated 
respectively  the  tHrd  and  S4ch  of  June 
1708.  to  which  William  Watkins  and  Phil- 
adelfAiia,  his  wife,  were  nanled  as  patttes, 
and  which  were  duly  execnted  by  WiWam 
Watkiiw,->-«fter  recicfng  that  there  was 
due  fyr  prineipal  and  interest  upon  the 
mor^^age  (he  mm  6f  1 1600/.,  and  oiat  Am 
Constable  had  paid  the  saine  tA  the  psfwnk 
entitled  theretOk^all  iba  nwr^aged  pro- 
mises were  eonveyed  to  Aim  CotunMa 
and  her  heirs,  mhitect  to  a  proviso  ibr  the 
redemption  thereof  by  WilUan  WmUm 


and  Philadelpliia,  hie  wife,  «r  aitfaar  of 
them,  or  by  the  heirs  of  either  of  thens 
upon  payment  1,600/.  and  interest  at 
four  per  eent.  per  orniom  (  and  it  was 
thereby  prmrided,  that,  upon  payment 
thereof,  Ann  Constable  should  reoonvey 
and  assure  Hie  hereditaments  and  premises 
to  the  uses  of  the  ntdentures  of  the  S4th 
and  25th  of  April  1785;  and  William  Wat- 
kins and  Pfniadelplria,  bis  wife,  therdhy 
covenanted  fbr  paymeM  of  the  mortgage^ 
money  and  interest* 

The  bill  Atrtber  stated,  that  Ann  Con- 
stable hath  been  long  dnce  dead ;  that,  by 
certain  indentores,  Iwaring  date  die  14<th 
and  ]5tfa  of  December  1780,and  expressed 
to  be  made  between  ^ilad^phta  Watkins 
and  Edward  Watkins,  eldest  son  and  heir* 
at-law  of  William  Watkins  by  PhikdelpMa 
Watkins,  of  the  first  mrt;  and  Sir  Edward 
Williams,  hart,  and  Edward  Allen,  gent., 
as  devisees  and  executors  of  Ann  CMUta- 
ble,  of  the  second  part ;  and  Junes  Jenkins, 
of  the  ditrd  part;  the  prnniaea  called 
Oelly  Vaur  were  oonveyect  to  Janiea  Jeik- 
kins  and  hia  heirs ; — that,  by  odMr  fnd«> 
tures  of  lease  and  release,  dated  respee- 
tlvely  the  6A  and  7th  of  Deoeuber  1787, 
the  last-mentioned  prenrises  were  conveyed 
by  John  Jmkim  unto  defendant,  Joeeph 
iJewia.  who  afterwarda  cMtveyed  some  in- 
terest therein,  fay  way  of  mortgsqge,  to 
William  Jones. 

I'he  transmission  of  other  parts  of  the 
estates  to  varkias  persona  was  then  traded : 
and  it  charged,  that  the  several  persras 
elaiikHng  by  or  wdar  the  aavard  inatntments 
lierttiabcRffa  mantionadt  ware*  dttiag  die 
Jtfie  ofPhiladffhihia  Watkins,  in  posaeasion 
or  in  reocipiitf  the  rente  and  prrauitf  all 
the  estates,  hereditnaanta  aad  premises 
conpriaed  io  tlic  indenttfTea  of  the  l{4th  and 
i6th  of  April  1755,  aa  mortgagees  there»> 
of;  doHag  wUldi  time  audi  rents  and  pro- 
fits had  been  very  considerable,  and  greatly 
more  th«i  sufficient  to  keep  down  die  in- 
terest of  the  nongt^i  and  the  udieie  of 
the  interest  of  the  mortgage-debt,  to  due 
by  virtue  of  (he  indeatura  of  the  7tfa  Of 
Jvl^  17S9,ind  Snd  of  November  1749,  w 
to  dw  dma  af  the  death  «f  PliihidelpWa 
WatfciM,  wna  paid  and  eatiafied  by  aseaa* 
ofsaeb  rams  and  profita. 

It  iwthar  atat^  lhat  die  defendaale 
fttmM  «bM  ike  «PMU  tail  to  the  pf*^ 
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wka  WM  btrred  by  ft  flnei  l«Ti«d  id  Ba»- 
ter  Mm,  18  Oto.  9,  or  by  a  dm,  alhmd 
«o  b«W  been  levied  in  Hiln-y  term,  i  (mo. 
4t  dw  equity  of  redemption  of  and  ia 
the  laiam ;  «m  it  ebar^^,  that  mch  fem 
wen  wholly  inoperatire  ia  hmriag  the 
eitaMtuI,  Philadel]Ma  WatkiiMiwho  ma 
at  dikt  time  temmt  in  tail  in  poaaesaion  of 
the  ealacest  not  bari^  been  a  psrty  to  the 
fine  leried  in  the  1 8  GecK  8,  and  the  same 
baring  been  levied  by  Edw,  Watkine  alone, 
who,  although  he  was  heir*hi-tall  expeetaot 
npon  the  death  of  Philadelphia  WatUu, 
his  moAer,  bad  not  at  the  time,  and  never 
afterwards,  acquired  any  estate  or  intar- 
ett  in  the  premises :  and  with  respect  to 
the  Ihie  l«Tied  in  Hilary  term,  S  Oeo.  4, 
— it  diftrged,  that  the  estates  were  dc^ 
rived  frwn  WilKam  Welkins,  the  late  hna- 
band  of  PMtodelphia  Watkine ;  and  that 
the  idamtiflb,  wIm  were  at  that  time  the 
beh«<in>la(l  of  the  estatee  ntpectant  upon 
the  death  of  Philadelphia  Watkin*,  were 
not  hi  any  manner  parties  to  the  fine  or 
consenting  thereto,  and  the  flne  wae  there- 
fere  hMperative  to  bar  the  estate  tail. 

The  prayer  was,  that  the  defendants 
might  be  deereed  to  reconvey  the  pretnlaeB 
to  the  plafntiffiff  and  to  acconnt  for  the 
mta  afld  proAla. 

The  answers  repreeMited«  that  Ann 
Constable  was  the  sister-in-law  of  Phila- 
delphia WaAins,  being  thedaugbter  tff  the 
fkher  of  Phifaidelphia  Watkins  by  another 
nether;  and  that  ^  purehaae  of  the  he- 
reditaments and  premises  by  William  Wat- 
kina  waa  agwed  for  and  made  by  him, 
with  the  approbation  and  on  the  behalf  of 
Aon  GonstaUe,  who  gave  and  advanced  to 
William  Watkins  the  consideration^money 
for  the  porchaee  thereof,  open  condition 
that  the  bereditamaiis  and  premises  should 
be  setded  and  conveyed  to  the  uses  de- 
dared  thereof  by  the  indentures  of  the 
t4ch  and  Mth  of  April  1765;  and  that 
these  hereditaments  and  premises  were 
settled  and  eonveyed  to  audi  niet  in  per- 
formauee  of  that  condition;  and  dierefore 
they  aabnitted,  that  the  hereditaments  and 
premises  called  the  Pant,  were  derived 
from  Ann  Constable,  and  not  from  William 
WalkMM. 

The  point  in  the  cause  turned  on  the 
II  Hen.  7.  c.  80.  s.  I,  which  enacts — 
"That,  if  any  womaui  who  shall  have 


any  estate  in  dower,  w  for  tom«f  UA,  or 
in  tail,  jointly  vkk  her  huahand,  av 
to  herielf^  or  to  bar  asc,  in  waif  madotSi 
landa,  tenemcatSr  or  other  heveditameala:, 
of  the  iaheritanea  or  parchase  of  her  hus- 
band, or  gmn  to  tka  siUd  hashmd  ud 
vdtt  in  tail,  or  for  term  of  life,  1^  aa^  of 
th«  asceators  of  tlw  and  hnabaad,  or  hf 
any  other  person  seised  to  the  nae  of  ^ 
said  famband  or  of  his  ancestors,  aadsludi, 
being  sole,  or  with  any  afVer-takea  hao- 
bandr  ^aeotttmae,  alien,  rekaae,  or  confirm 
with  warranty,  or  by  covin  aattet  any  rs- 
oavery  of  the  same,  against  them  or  any 
of  them,  ee  any  other  seised  to  the^  ase, 
or  to  the  use  of  either  of  then  after  d» 
iorm  aforesaid,  that  all  tach  teeonries, 
discontinuaases,  aUsaatioaa,  fdsaass,  oon- 
formationa  aad  wanftarias,  so  to  be  had 
and  made,  be  utterly  void.** 

The  questioa  was,  wfacdier  the  fow  Is- 
Tied  1^  Philaddphu  Watkina  waa  opera- 
tive ;  and  that  upended  on  tltis,  whether 
the  lands  settled  were,  within  the  meaning 
of  the  statate,  landa  of  the  purchase  of  the 
husband. 

Mr.  Bicherstelk  axAMr»  Jacob  were  for 
the  plaintiffs : 

Mr.  Tmney,  Mr.  Pemhertonf  Mr.  Tret- 
love,  &c.  were  for  the  several  defendants. 

For  the  phihKiffli,  it  was  eoMsndad,  that, 
though  part  of  the  consideration  was  ad- 
vanced by  Ana  Constable,  yet  the  lands 
were  never  here ;  they  became  by  parchase 
the  inheritance  of  the  husband.  There  were 
many  cases  which  shewed,  that,  where  lands 
were  purchased  by  the  husband  and  settled 
on  the  wi&,  they  were  within  the  smate 
of  Henry  7,  though  the  greater  pan  of 
tl>e  purchase-money  was  pakl  by  the  wife 
or  Iter  relatioBS. 

On  the  other  band,  it  was  argued,  «hat 
ttie  only  subject  of  the  settlement  was  the 
interest  purchased  with  the  money  advanced 
by  Ann  Constable.  An  estate  bought  aAer 
BMrriage,  hi  the  husband^  aame,  wiS  money 
advanced  for  tin  purpose  bv  th«  wifo's 
sister,  is  not  the  estate  of  the  husband, 
within  the  meaning  of  the  statute. 

The  cases  cited  in  the  argument  were 
those  which  are  oollectad  under  the  head 
"  Jointress,"  title  I.  In  Kiaer's  Jhriig- 
mrs<(l). 

(1)  U  Vla.Ab.649-«M 
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CASES*  IN  CHAMCfiSY : 


MstUr  of  the  JloMi.»fo  this  cue, 
a  woman,  who  was  seised  in  tail  of  ceitain 
.lands,  under  a  aettlement  made  after  her 
marriage,  to  which  the  husband  was  a  party, 
alienated  those  lands  after  the  death  of  her 
husband :  and  the  material  question  in  the 
oansa  is,  whether  these  lands  are  within 
the  statute  of  the  11  Hen.  7.  c  20,  ex  pro- 
t^ionc  viri.  I  of  i^iiuon  that  the 
lands  in  question  are  not  within  the  intent 
of  the  statute. 

By  deeds  of  lease  and  release  of  the 
MthandS9th  of  January  1765,  between 
Elisabeth  Hu^ws  and  Letitia  Hughes,  of 
the  one  part,  and  William  Watkins  of  the 
other  part ;  after  reciting,  that  William 
.  Watkins  had  agreed  to  purchase  the  lands 
in  question  for  a  sum  of  S,480/.  10«.,  and 
had  enter^  upon  the  possession  on  the 
S4th  of  June  then  last  past,  from  which 
day  he  was  to  pay  interest  on  a  mortgage 
-of  1,£00^,  towfaich  the  lands  were  subject; 
and  further,  that  he  was  to  pay  the  prin- 
cqml  of  the  mortgage  out  of  the  purchase- 
money  of  X,480A  1 0«. ;  the  same  premises, 
in  consideration  of  the  sum  of  980i.  10«., 
which  was  the  residue  of  the  purchase- 
'  money,  were,  by  Elizabeth  Hughes  and 
.  Letitia  Hughe^,  conveyed  to  William  Wat- 
kins, his  heirs  and  assigns,  to  the  only 
proper  use  and  behoof  of  William  Watkins, 
,  his  beirs  and  assigns  for  ever. 

By  an  indenture  of  settlement,  hearing 
date  the  2£th  of  April  1 755,  made  between 
William  Watkins  and  Philadelphia,  his  wife, 
of  the  one  part ;  Ann  Constable,  therein 
Stated  to  he  the  aister-in-law,  but,  in  fact, 
being  sister  of  the  half  blood  of  Philadel- 
pbia«  of  the  second  part ;  and  Thomas  Sy- 
monds,  of  the  third  part ;  after  reciting 
the  pmport  of  the  indenture  of  release  of 
the  89th  of  January  17^5,  and  that  tlie 
purchase  waa  agreed  for  and  made  by  him 
with  the  approbation  of  Ann  Constable, 
who  advanced  him  the  sum  of  980/.  10^., 
the  consideration-money  for  the  purchase 
thereof,  ujpon  condition  that  such  estate 
and  premises  should  be  settled  and  con- 
veyed to  the  uses  thereinafter  named  ;  it 
was  witnessed,  that  the  lands  were  conveyed 
to  Thomas  Symons  and  his  heirs,  to  the 
end,  intent,  and  purpose,  that  Ann  Con- 
stable might  thereout  receive  an  annuity 
of  90L  for  and  during  the  term  of  her  na- 
tuial  U&;  ^nd  sul^ect  thereto,  and  to  the 


■mortgage  sum  of  1,600/.,  to  the  use  and 
behoof  of  William  Watkins  and  Philadel- 
.phia,  his  wife,  for  and  during  the  term  of 
their  natural  lives,  and  the  life  of  the  sur- 
vivor of  them,  without  impeachment  of 
waste,  during  tlie  life  of  William  Watkins 
only ;  and  from  and  after  the  decease  of 
the  survivor  of  them,  to  the  use  of  the  heirs 
of  the  body  Philadelphia  Watkins  by 
William  Watkins,  lawfully  begotten ;  and 
in  default  of  such  issue,  to  the  use  and 
behoof  of  the  right  heirs  of  William  Wat- 
kins, By  the  same  deed  William.  Watkins 
covenanted  that  he  had  not  encambered 
the  premises. 

This,  therefore,  was  a  settlement,  not  of 
the  fee  of  the  lands,  but  merely  of  the 
equity  of  redemption,  subject  to  the  an- 
nuity of  sol.  per  annum  to  Ann  Constable. 
Had  William  Watkins  afterwards  paid  this 
mortgage  money,  he  might  have  kept  the 
mortgage  on  foot  for  his  own  benefit ;  and 
it  would  have  been  a  good  subsiding  mort- 
gage against  all  persona  dainuog  under 
the  settlement. 

The  necessary  consequence  of  this  is, 
that  the  whole  couiderati<m  of  the  pro- 
perty, which  is  .Uie  subject  of  the  settle- 
ment, was  advanced  by  the  sister  of  tbewife. 
Therefore,  the  case  may  come  widiin  the  leU 
ter  of  the  statute  of  1 1  Hen.  7  ;  and  though 
the  estate  may  be  said  literally  to  have 
been  purchased  by  the  husband,  yet  it  ia 
not  within  the  equity  of  the  statute ;  for 
the  husband,  in  his  character  of  purcbuser, 
was  merely  the  instrument  of  the  wife's 
sister.  No  part  of  the  benefit  omferred 
on  tlie  wife  or  her  issue  by  this  settlemcftt, 
can  be  considered  to  have  moved  from  die 
husband. 

I  fully  assent  to  the  authorities  in  wfaicA 
it  is  held,  that,  where  an  estate  is  settled 
partly  in  consideration  of  the  marxiaga, 
and  partly  in  consideration  of  money  paid 
by  the  wife  and  other  relations  of  the  wife, 
the  consideration  of  marriage  will  bring 
the  case  within  the  statute :  but  I  proceed 
on  the  ground,  that  these  authorities  have 
no  a^iplicatioD  to  the  state  of  facta  wfaieli 
exists  here. 

The  bill  must  be  dismissed,  with  costs. 
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1S30.  ^    JUDO  tf.  B0BB8. 

A  tatater  gmoe  a  skate. of  h'u  residue 
io  trusteta,  <m  trust  far  A,  duf-tug  her  Ufct 
and  s[fter  her  decease  in  trml for  her  chiidretit 
aad  to  be  paid  and  assigned  to  them  on  their 
Ttepeelheiy  attaiutHg  ttaeMyr-fve ;  and  he  di- 
ncM  tktU  ifek**hiiUd  ieaue  only  one  eUildt 
who  akmUMam  iMH^r^/fae,  <Ae  share  shutid 
heeeme  htsarktr  propertj/  on  atlemmg  Aat 
age;  with  a  ImiteUion  over  in  ease  there 
wms  no  chiid  who  attained  tweniy-foe ;  and 
power  was  gwen  to  the  trttstees  to  appi^  the 
ialerest  to  the  nuittlfiuince  of  the  ehildrem  :~— 
Ueldt  thai  the  gift  was  too  remote* 

Joho  Sfnller  bequeathed  the  midue  of 
his  reel  and  personal  estate  to  tiiuteea,  upon 
trast,  liuU  they*  or  the  survivor  oftherci,  or. 
the  bun,  execatmrs,  or  admittistraterB  .of 
aach  aarvivori  should  stand  seised  imd  pos- 
sessed of  all  the  .residue  of  his  real  and 
personal  estate,  sul^et  to  the  annuities  and 
legacies  given  in  and  by  his  will,  in  trust,  as 
to  one  third  j^rt  thsreoi^  for  the  use  and 
benefit  of  bis  daughter  Sarah,  during  the 
term  of  her  natural  life,  independently  of 
her  then  present  or  any  future  husl^nd,  and 
not  to  be  subject  or  liable  to  the  debts,  and 
assignments,  intermeddling,  or  control,  of 
WilHam  Judd,  or  any  future  husbaod;  and 
vpon  the  deal!)  of  his  daughter  Sarah,  it 
was  his  will  and  desire  ih^  his  trustees,  or 
the  sorvivor  of  them,  his  heirs,  executors, 
ar  ■daUBtatntDrSk .  should  stand  seised  or 
posssised  of  the  one-third  part  or  ahare  of 
us  residaary.  estate,  in  trust  for  the  child  or 
dddren  of  Uie  body  of  his  daughter  Sarah, 
lawfully  b^otten,  if  more  than  one,  share 
and  share  alike, according  to  the  nature  and 
qu^ty  thereof,  to  be  paid,  assigned,  and 
tnaufmred.  to  them  bg  Ma  .trusteeSi  upon  their 
Ms$trmUy  emd  respeotittely  aUmning  the  age. 
ef  tocHljhjfoe  yews ;  but,  in  case  his  daugh- 
ter Baviih  shMld  leave  but  one  child  her 
aatrimnj,  then  .(he  wh<Je  of  such  one-^bird 
part  or  Am  of  the  residue  of  his  real  and 
peraraal  estate  ud  eflfecta  should  go  to  and 
beeonie  the  pn^rty  of  such  only  child 
i^an  hU.  or  her  attaining  the  age  of  twenty- 
five  years,  and  be  transmissible  to  his  or  her 
hdn,exiecutorsjDr  adminiatiatois;  wid  in  case 
his  dM^hter  should  leave  no  child  of  her 


body  her  snnriving,  or  in  ease  sbh  jibonld 
leave  a  child  or  children  who  should  not 
attain  the  age  of  twenty-five  years,  then  be 
directed  that  tlie  one-tlurd  part  or  share  of 
the  residue  of  his  real  and  personal  estate 
and  efiects,  so  bequeathed  to  his  daughter 
Sarah  for  her  life,  md  her  childr«i  as  lUbre- 
said,  should  go  and  accrue  to  the  snrvivore 
or  survivor  of  them,  his  daughters  Mary 
Caroline  Haswell,  and  llavinia  Spijler,  and 
be  subjeceed  to  the  same  trusts  for  the  be- 
nefit of  them  and.  their  respective  children, 
as  is  theceinafier  mentioned  and  directed 
with  respect  to  their  reapeeUve  original 
third  parts  or  shares  thereinafter  given,  de- 
vised, and  bequeathed  to  them. 

Tlie  other  two  thirds  of  the  residue,  he  gave 
upon  trusts  for  his  other  two  daughters,  and 
their  children,  similar  to  those  which  he  had 
4eclared  with  respect  to  the  first-mentioned 
third,  though  with  some  difference  of  ej(-. 
pression.  The  trust  for  the  children  of 
Mary  Caroline  was  u  fidioivs»*-In.tr«st 
for  the  child  or  children  of  the  body  of  hw 
daughter  Mary  CarcJine  Haswell,  lawfully, 
to  be  begotten,  if  more  than  one,  share  ai^ 
share  alike,  upon  their  severally  and  respec- 
tively attaining  the  age  of  tweqty-five  years; 
and  if  she  should  leave  but  one  child  only 
her  surviving  who  should  attain  the  age  of 
twenty-five  years,  then  the  whole  of  auoh 
one-third  part  or  share  of  his  restduaiy 
estate  and  effects  should  go  to  such  survivor. 
Ilia  Or  her  heirs,  executors  or  administratouv. 
with  a  gift  over,  in  case  there  aliould  he  no 
sudb  child  of  her  body  who  should  tMua, 
the  age  of  twenty-five  years. 

There  was  also  the  following  proviso  i-^ 
that  it  should  be  lawful  for  his  trustee  or 
trustees,  at  his  or  their  discretion,  to  pay  or 
apply  all  or  any  part  of  such  rents  and  profits, 
or  other  monies  as  should  or  might  be,  by 
virtue  thereof,  in  his  or  their  hands,  in  trust 
nevertheless,  either  absolutely  or  most  pre- 
sumptivelytfor  the  benefitor  advantage  of  any 
child  or  children  of  his  daughters  who  should 
happen  to  be  under  the  age  of  twenty-five 
years,  for  and  towards  the  maintenance  and 
eiducatioD,  putting  out  ap^ntice,  advance-- 
meot  or  preferment  in  the  world  or  other 
necessary  use  or  uses  of  such  child  or  chil- 
dren respectively. 

At  die  death  of  the  testator,  the  duee 
daughters  were  living.    Sarab,  who  bad 
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Aiffritd  i&*  Jttdd,  fcad  cUUnn  Uring  at  tha 
tMtator'a  dsath,  and  had  otiier  diUdnn  af« 
tennurdt. 

Tbe  bUI  waa  filed  hj  the  children  of 
Sarah,  and  to  thia  bill  a  general  demurrer 
was  pat  in. 

The  qoetrion  waa,  whether  tbe  linitattona 
to  the  diUdnm  of  Sarah  ware  not  too  n- 
niote. 

Mr,  knight,  in  support  of  the  demurrer. 

It  it  clear  that  nothing  was  to  vest  in  the 
diHdren  of  tbe  daughters,  till  anch  dnldren 
attained  twentv-five ;  the  testator  has  ex- 
pressly aaid,  that  the  mtereata  are  to  vest 
then,  and  be  from  that  time  transmissible ; 
and  tbe  share  is  given  over,  in  case  tliejr  all 
di*  under  that  age.  Consequently,  the  li- 
ibitatiOD,  being  to  a  class,  including  unborn 
peraofts,  at  twenQr^fire,  is  Toid  as  being  too 
reaMte* 

Mr,  Wright,  oontrl. 

The  mtereata  vested  in  the  dtUdren  hv 
way  of  remaSoder,  anl^ect  to  be  diTeated. 
The  tnistees  are  directed  tobold  **m  trust 
ibr  the  diildren  of  Sarah."  These  words 
gave  a  Tested  interest,  expectant  on  the 
deadi  of  the  daughter.  Then  comes  the  di- 
rectlon  to  pay  tbe  shares  to  them  on  their 
attaining  twenty-fire :  but  the  direction  does 
not  constitute  the  gift.  The  gift  is  to  be 
found  in  the  trost,  which  is  previously  de- 
dared. 

Besides,  the  interest  is  to  be  aj^ied  for 
their  maintenance — a  drcumstance  on  which 
the  Court  has  freqnentlv  held  legacies  to 
vest,  wlien,  bat  Ibr  audi  a  direction,  the 
legacy  would  not  have  been  deemed  vested. 

Tlw  fdlowii^  eases  were  dted : — 
XeaXrf  T.  Hohmton,  2  Mer.  968. 
Hanwn  t.  OroAam*  6  Ves.  S39 . 
Braiutrom  t«  Witkm$on,  7  Ves.  4121. 
Sou  V.  Jtois,  1  Jae.  &  W.  154. 

Th*  V\ce  Chancellor  waa  of  opinioti  that 
oie  sift  to  tbe  children  of  the  daughter 
Saran  waa  too  remote,  md  aJhmea  the 
deusurrtEi 
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A  hisband  and  mfe,  Uvtd  leparale  frnit 
each  other  under  ortieteM  »f  MponUtea,  tkeir 
residence  being  abmU  ^fifteen  miiee  apart, 
but  they  oeeationaUy  mhv  each  other:  th$ 
wife  wag  lioiag  im  tuUMery  with  her  eermtU : 
ike  became  pregnant,  and  woe  deUeered  of  a 
child;  the  birth  wot  conettded, and waeneeer 
kmmn  to  the  htubtmd;  the  ohiidwa*  btm^ 
titedtubeing  ba$e  born—wOMtteeercaUedbi/ 
the  name  of  the  Aks&mm^  and  am  IrmiMf  % 
thomotkertattheekUdofthemmaiL  Ufm 
the  trial  of  an  taeMomtht  point  t^Mthmeif, 
the  jttry  found  that  the  ehUd  wot  Af  itgitt' 
mate  child  of  the  husband.  A  nen  tritU 
being  dkeetedt  the  eeeondjmry  return^  mn 
oppooite  verdict:  the  Judge,  leho  tried  the 
ietWf  hoeing  etated  that  he  woe  dieeatit^ 
frith  thie  wn&<,  a  third  trial  wom  dire^edt 
and,  OH  that  oeoation,eleotn  of  the  Jury  being 
in  fiaour  of  the  legmmaey,  hut  the  tweiftii 
refiting  to  concur,  the  jury  were  diuhmged 
without  tgming  to  a  ver^Uct : — Hetd, 

Thed  the  child  was  not  inkwtkochUd^ 
the  hatband. 

The  first  judgment  of  the  Lord  Chan- 
cellor in  this  ease  will  be  foBod  in  <  Law 
Joum.  Cbanc.  p.  177. 

A  new  trial  having  been  directed,  a  ver- 
dict waa  given  against  tbe  l^itinaoy  of  dM 
pbioti^  and  a  third  tfsal  waa  moved  far. 

Jane  U,  I82S.  — ^Ae  lord  Chaaeei- 
lor. — la  this  case  two  triah  have  talma 
l^ce,  and  on  the  first  oeeasion  a  verdiot 
waa  found  in  favour  of  Horria.  Aihar 
considerable  discussion,  and  a  very  miinM* 
investigation  of  tha  avidanoa  hws^  it  warn 
sent  back  for  a  new  trial ;  for  I  doablad 
whether  credit  coiild  be  placed  in  tha  to^ 
timony  of  a  witness  nsinad  Mary  Evans. 
Her  teetiroony  would  have  daeided  tfa» 
cause,  provided  the  jury  would  bcKsve  her  i 
and  I  directed,  or  rather  deaiied,tbat  die 
learned  Jadge  would  put  the  qaeation  dia- 
tinetly  to  the  jury,  whether  they  did  fatliawn 
her.    The  second  jury  found  a  difihrenc 
verdict  from  the  verdict  of  tbe  first.  I  bare 
looked  ovtf  die  evidence,  and  have  rend  it 
moat  attentfvely ;  and  it  is  ■  moat  nrntnTiBl 
ftwt,  that  two  or  three  witnesses  were  eaUecl 
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M  tte  Mcond  trid,  wbo  wen  not  ^mined 
oa  the  first.  They  speak  to  ftcts  of  a 
■trikiog  nature. 

As  to  the  substance  of  the  case  (it  is  better 
«ot  to  go  into  particulars,  considering  the 
morsel  feel  bound  to  pursue),  the  facts  were 
Ifaese — Mr.  and  Mrs.  Morris  were  separat- 
•d,  and  Kving  fiftem  miles  apart*  It  appears 
■diat  Mr.  Morris  eum  over  constantly  to 
Uan&ifi  and  irimi  he  came  over,  be  was 
fteqaently  in  company  with  heri  and  not  un- 
fieqnently  at  her  boaae*  It  appears,  too, 
by  ibe  testiimmy  of  two  witnesses,  particu- 
Isrly  Ann  Arthur,  that,  at  the  time  they  were 
liviiig  apart,  the  one  living  at  Argoed,  and 
the  oth«r  at  Llanfair,  that  they  went  to* 
getber  to  dine  at  the  house  .of  the  brother 
to  Mr.  Morris.  There  appears  to  be  no 
psrtieiitaT  impeachment  to  the  credit  of  tliis 
witness;  and  she  gives  the  date  of  1792,  as 
the  time  when  she  waa  livii^  in  the  service 
«t  Mr.  Morris,  and  during  that  period 
(wUdi  IB  the  noosi  important  period)  these 
puiiea  cane  to  dine  at  bia  house.  It  ap* 
Mara  al«H  hy  die  uaiimony  of  EKsabeth 
WcUing  (Imt  imon  whoto  testimony  a  doubt 
is  east,  and  which  is  different  from  the  evi- 
dence of  Ann  Arthur),  that  he  came  over  to 
Lianfeir  when  there  was  a  party  there  to 
dine,  and,  according  to  her  testimony,  be  was 
there  all  night.  That  was  about  the  im- 
portanl  period  of  1792.  That  shews  that 
they  were  living  in  great  intimacy,  although 
they  were  separated,  which  appears  also 
from  the  testimony  of  Mrs.  Lloyd,  for  al- 
Aomb  he  did  not  dhw  with  her  at  Mrs. 
Lk^d's  house,  he  came  np  there  in  the 
aveung  and  slep^  and  that  was  during  tha 
1am  wban  they  were  living  apart.  I  have 
coonlted  the  learned  Judge  who  tried  the 
cause,  and  he  teUs  me,  that  if  be  had  been 
upoo  the  jury,  he  should  have  found  a  d^e- 
nrat  verdict.  Considering  therefore,  that 
the  Jndgev  who  tried  the  cause,  is  not  satis- 
fied wi&  the  verdict,  and  eonridering  that 
then  was  additional  evidence  on  the  last 
trial,  and  that  the  evidence  on  the  first 
trial  was  at  variance  with  it,  I  do  not 
Ikhik  that  I  ooald  fairiy  and  properly  come 
to  a  decisioa  at  ftamu  It  is  die  misfer- 
tna  of  a  Judge  of  this  Const  that  he  has 
ant  an  npporCnaily  himaslf  of  seeing  the 
pMMNd  riffaiwiiT  of  the  witnntn. 


Vol.  Tm.  Cumo. 


A  third  trial  was  had,  hut  the  jury  we^e  . 
discharged  without  finding  a  verdict ;  eleven 
of  them  being  for  the  plaintiff,  but  the 
twelfth  refusing  to  concur.  It  was  then 
arranged  that  the  question  should  be  decid- 
ed by  the  Lord  Chancellor  on  hearing  the 
«auae  on  further  directions ;  taking  into 
consideration  the  evidence  in  the  cause  and 
the  evidence  on  the  three  trials. 


Feb.  1 880. — Tke  Lord  Cfhanedhr,  Lonn 
LmninTRST. — This  caae,  of Jtformv.^adet, 
hm  long  been  depending  in  this  court.  The 
bill  was  filed  in  the  year  1812 — an  issue  was 
directed,  which  issue  was  tried,  and  a  ver- 
dict found  for  the  plaintiff.  An  application 
was  made  for  a  new  trial  (1),  and  it  appeared 
to  the  Court,  upon  adverting  to  the  evidence 
and  other  circumstances  connected  with  the 
manner  in  which  the  questmns  went  to  tho 
jury,  that  it  was  a  proper  case  for  a  new 
trid.  There  was  one  witness  who  vras 
numhifld,  whose  evidence,  if  believed, 
ttoidd  have  put  an  end  to  the  case ;  but  the 
Court  had  reawm  to  thmk  that  there  waa 
ground  to  doubt  whether  the  evidence  whidi 
the  gave  was  correct ;  and  it  was  put  as  a 
question  to  the  second  jury  to  say,  whether 
or  not  they  believed  her  testimony.  Upon 
the  second  trial  the  jury  were  of  opinion 
she  was  not  entitled  to  credit  with  regard 
to  that  testimtmy,  and  they  found  a  verdict 
for  the  defendant.  The  case  went  down 
to  a  new  trial — the  jury  were  divided  in 
opinion-^hey  came  to  no  conclusion,  and 
they  were  discharged.  The  result  was  an 
application  fbr  a  farther  investuation;  and 
it  was  at  last  agreed  by  counsel  at  the  bar, 
that,  for  the  purpose  of  saving  further  ex- 
pense and  delay,  the  application  for  a  n^vr 
trial  should  be  abandoned,  and  that  the 
whole  case  should  be  left,  upon  the  whole  of 
the  evidence,  to  my  decision.  I  have,  ac- 
cordingly, attentively  read  the  whole  of  the 
evidence ;  and  I  am  to  state  the  effect  of  that 
evidence  as  connected  with  the  law  appli- 
cable to  this  subject,  and  to  suie  the  con- 
dusioa  which  1  have  formed  from  the  whtrfe- 
of  iL  The  fikots  of  the  case,  as  I  eollect- 
tbem  from  the  evidence,  are  these : — 

It  appears  that  Mr.  and  Mrs.  Morria 
ware  married,  I  diiidE,  in  the  year  1778 ; 

(1)  8s«  5  Law  Joonu  Cbna.  117. 
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tb«y  resided  at  Shvemburyi  vbere  he  prac- 
tised in  the  medical  profet8ion<  In  aboat 
the  year  1788  they  separated  ;  vticles  of 
separation  were  drawn  and  executed  be- 
tween tbeni|U  which  it  was  recited,  that,  in 
consequence  of  unhappy  diSerencei  existing 
between  tbena.  they  bad  agreed  to  live  apart. 
A  provision  for  her  during  her  life  havii^ 
be«i  made  for  her  by  thoM  srticlee  of  m- 
parati(Hi|  she  went  to  reside  at  Uanfair : 
after  some  little  time  Mr.  Morris  went  to 
reside  at  a  place  called  Argo^,  fourteen  or 
fifteen  miles  from  Llanfair.  It  does  not 
appear*  although  these  parties  Beparated« 
that  they  were  in  a  state  of  decided  vari- 
ance and  hostility  with  each  other.  A 
young  man  of  th^  name  of  Austin,  who  had 
been  taken  into  the  service  of  Mr.  and  Mra» 
Morris,  as  Mr.  Morris  described  it,  *'  to 
dean  b<*  shoes,"  was  suspeoted  of  some  {ami- 
lifrity  with  Mrs.  Morris :  he  accompanied 
h«i  together  with  other  servants,  to  Lhin- 
fiuF.  Notwithstanding  that  curonmstvBC^ 
bowerer,  an  intimacy  to  a  certMo  degree  wa« 
continued  between  Mr.  and  Mrs.  Morris.  I 
confess,  according  to  the  irapreiuon  upon 
my  mind,  that  the  extent,  and  nature,  and 
character  of  that  intercourse  appears  to  ma 
to  have  been  much  exi^erated  by  the  wit- 
nesses on  the  part  of  the  pluntiff.  I  cannot 
help  looking  at  the  evidence  with  a  consi- 
derable degree  of  suspicion  from  this  cir-< 
cumstance,  that,  upon  the  first  trial,  although 
^  witness  was  called  for  the  purpose  of  es- 
tablishing facta  which  would  have  been  der 
dsive,  with  respect  to  the  cause,  that  witness 
was  afitcnrards,  upon  a  subsequent  tritd, 
wholly  discredited  by  the  jury ;  that,  upon 
the  successive  trials  which  have  taken  place, 
witnesaca  have  been  called  to  most  material 
and  important  facta,  and  upon  the  subse- 
quent trial,  these  witnesses  liave  been  with- 
drawn, from  an  apprehension  that  they 
m^ht  becontradicted,'— fi>r  that,  indeed,  was 
avowed  U  tbe  bar. 

These  circumstances,  therefore,  together 
with  the  nature  of  the  evidence  oflTered  om 
the  part  of  the  defendwkt,  arising  out  of  tfa« 
churacter  of  Ml.  Monia— bis  retired  babila 
-^his  disposition  to  live  eowrtantly  it  home 
— al!  tbe«e  dreurostwnes  lead  me  to  consi- 
der that  tbe  evidence,  with  respect  to  tbe 
extent  and  the  nature  of  die  intercotvse 
between  these  parties,  after  their  separation, 
has  been, taftfltstaiadegrM  It IsMtf  exagge- 


rated. The  followi  vfacU,  however,  ftppeur 
incontrovertibly  established, — at  least  to  my 
satisfaction ; — that  Mr.  Morris  was  in  tbe 
habit  of  going  over  from  time  to  time  fi-om 
Argoed  to  LUnfair,  at  the  time  when  Mri. 
Morris  resided  there ;  that,  upon  those  OC'- 
casions,  he,  t<^ether  with  bev  and  in  conr 
pany  with  her,  gave  direetione  with  n^eet 
to  the  conduct  and  nunagement  of  tbe  prop 
perty.  I  think  also,  there  ia  wSdmit 
denoe  to  satisfy  my  uiad  that  tt  oertain  linee 
be  wae  in  ber  bouse:  there  ia  evidence  to 
shew  that  he  ocoasioBally  walked  with  berk 
I  tliink  I  cannot  carry  the  evideoce,  eccordv 
log  to  my  impresuon  of  it,  beyond  tbe  facte 
which  I  have  stated.  Mr..  Morris  was  at 
that  time  living  fifteen  mil»  oCet  Argoed* 
Yout^  Austin,  who  had  accompanied  Mi«» 
Morris  to  Llanfair,  continued  to  reside  finr 
many  ^ean  in  ber  service  t  he  cantimwd  to 
xeeide  in  her  service  until  ha  entered  tbe 
nmy.  Ittihe  spring  of  the  year  1794,  Mrs, 
Morris  beeame  pregnant  t  that  pre^eney 
wee  not  oovnniuwated  to  Mr.  Morrie  i  eb^ 
endeavoured  to  conceal  it  as  fiv  as  she  wee 
able  generally;  she  made  no  conwmnicatiou 
of  it  to  Mr.  Morris.  Towards  the  close  of 
the  year,  on  either  one  of  tbe  U»t  days  of 
December,  or  one  of  the  early  days  of 
January  179S,  she  was  delivered  oCa  male 
child :  there  ia  sufficient  evidence  to  satiaQp 
me  of  the  identity  of  that  male  cbild-rlbat 
that  male  child  is  tbe  presant  plauttiffi 
Immediately  after  slie  waa  delivmd,  the 
maUf  who  lud  the  care  of  the  horaai^  ma 
sent  eway;  tbe  child  wae  carefully  wmped 
in  flannel,  two  beraes  wen  tekn  out  or  tbei 
stable ;  a  woman  of  tbe  same  of  Aua  EvaB% 
who  assisted  at  the  delivery,  and  yoiuig< 
AuBtki,  who  was  present  idwut  that  tiascy. 
and  waa  in  the  bouse  at  that  time,  and  wha> 
is  described  as  being  in  a  state  of  couabt 
derable  agitation,  mounted  those  hmves,  and 
set  off  with  tbe  <diild  towards  apiece  called 
Warn,  about  thirty  miks  firon  JUufairf 
when  they  antved  withm  e  short  distsMS 
of  Wem,  the  women.  Ana  Enns,  was  left 
ufoa  the  road  with  tbe  duld,  and  Austin 
rode  on  to  bie  fiidier's  bouse,  who  waa  • 
weeviar,  cwrry  wg  on  hnsinaas  at  Wem  t  Mifc 
Auetitti  dM  mouwv  eune  and  nceived  tkm 
child,  and  Austin  and  Abb  Evans  retnioed  ■ 
with  as  much  expe£ti«i  as  they  could  ua» 
back  to  Llanfair. 
On  their  rctuin  to  Jdanfitiri  it  appean. 


Digitized  by 


HILARY  TBRM,  UtO, 


imt  Ann  E^aiu  wat  anxious  to  go  about 
aa  inueh  aa  possible  in  the  place,  fbr  the 
porpose  of  ootieealing  her  absence ;  and  every 
paiM,  therefore,  appears  to  have  been  taken, 
at  the  risk  even  ai  exposing  the  lift  of  the 
diiU,  tt>  cotitieal  die  cirebnistanee  of  Mrs. 
MwHs  having  heed  delivered.  The  cMld 
flhordy  afterwards  was  baptized  at  Wem* 
by  the  name  of  Evan  Williams,  and  was  de- 
scribed as  *'  a  base-born  child  — it  ctin- 
tmued  fbr  a  considerable  time  in  the  house  of 
Mr.  and  Mrs.  Austin,  the  father  and  mothetr 
ef  Witliam  Austin — when  it  had  attained  the 
age  of  five  or  six  years,  it  Was  put  to  school 
to  a  gentleman  of  the  name  of  Mr.  Walker, 
the  clergyman  of  the  place,  b^  the  name  of 
Evan  Austin.  It  was  maintained  and  sup- 
ported at  the  expense  of  Mr*.  Morris.  The 
CfaOd  vaa  aftermnrds  removed  to  a  achool 
at  High  Ereal  j  it  waa  then  called  by  the 
name  of  fivan  ^Kams,  by  which  name  it 
had  been  baptized,  but  was  described  also  by 
the  name  of  Evan  Austin.  Mrs.  Morris  from 
lime  to  time  saw  llie  child,  treated  it  as  her 
•on,  and  durii^  the  whole  of  this  period  the 
child  was  treated  and  obriouaty  considered 
by  Austin  aa  her  son.  Before  Austin  left 
England,  (for  he  afterwards  went  to  the 
West  Indies,)  lie  made  his  will,  foi*  he  was 
possessed  of  some  little  property ;  his  father 
and  mother  tveve  m  low  aim  distressed  cir* 
eniasianees:  la  that  will,  he  disposed  of  all 
hf«  property,  passing  over  kls  fhthef  and 
lnotDer,in  ftvotirof  this  boy.  He  afterwards 
went  to  the  Isle  of  Wight.  When  at  the 
Isle  of  Wight,  he  corresponded  with  Martha 
Carswell ;  there  are  several  letters  among 
the  depositions;  and  the  whole  of  that  cor* 
Tespobdence  shews  he  considered  this  boy 
as  nis  son.  He  went  to  the  West  Indies — 
in  the  conrse  of  about  two  years  he  died 
there;  the  news  of  his  death  arrived  in  this 
country,  was  communicated  at  the  school, 
nd  the  boy  was  put  into  monnung  as  the 
•on  of  Auatm. 

The  fittto,  therefore,  are  these:— The 
evidence  was  clear  and  decisive,  and  satis- 
Aitorj,  as  tn  Austin  It^bg  in  a  state  of 
adultery  with  Mrs.  Morris:  the  pregnancy 
was  concealed  ;  the  birth  was  industriously 
and  laborbusly  concealed ;  Austin  was  act- 
ihg  in  that  concealment ;  the  life  of  the  child 
"was  faaxarded  fbr  that  purpose ;  the  child 
t^s  removed  to  a  distance,  to  the  house  of 
4e  parenta  of  WiUiam  Austin ;  it  was 


brought  up  as  the  child  of  Mrs.  Morris, 
privately,  and  was  considered  to  the  time  of 
bis  death  hy  Austin  aa  his  child.  No  com- 
munication whatever  of  any  of  these  eir- 
aimatancea  was  ever  made  to  Mr.  Morris : 
Mr.  Morris  never  suspected  the  pregnancy 
—he  knew  nothing  of  the  delivery  of  Mrs. 
Morris — he  knew  nothing  of  the  birth  of 
this  child,  and  he  never  heard  of  the  cliild 
—he  lived  fbr  seventeen  years  afterwards, 
considering  his  daughter,  Harriet  Daviea, 
his  only  child. 

In  the  year  171)9,  Harriet  Davies  married 
without  his  consent ;  he  was  incensed  against 
her  I  he  made  a  will,  and  disposed  of  his 
whole  property  in  favour  of  a  nephew,  taking 
no  notice  of  any  other  supposed  child.  In 
the  year  1807,  he  was  a  party  to  an  instrvt- 
inent  in  which  he  describu  Hairiet  Davlea 
aa  **hiB  only  child  and  heir-at-law."  In 
the  year  1808,  having  afterwards  been  re- 
conciled, he  disposed  of  his  property  in 
fbvour  of  the  children  of  Harriet  Davies;— 
no  notice  whatever  was  taken  by  him  of  any 
other  child.  It  appears  that,  in  a  conver- 
sation in  the  year  1799,  which  he  had  with 
Mrs.  Morris,  he  stated  some  reports  which 
had  accidehtally  reached  his  ear  of  her  having 
had  a  child,  which  she  vehemently  and  per* 
emptorily  denied.  The  child,  therefore, 
was  recognized  on  the  one  side  as  the  child 
of  Austin;  on  the  odier,  no  knowledge 
whatever  of  such  child  having  been  bom 
ever  reached  Mr.  Morris ;  no  one  ever  acted 
upon  the  assumption  of  there  being  such  a 
child ;  there  was  nothing  but  that  vague 
report,  which  was  instantly  contradicted. 

The  question  is,  under  these  circum- 
stances, whether  the  plaintiff  has  made  out 
his  claim  as  the  legitimate  son  of  Mr.  Morris. 
It  appears  to  me,  that  there  is  no  doubt  or 
difficulty  or  dispute,  with  respect  to  the  law 
as  applicable  to  this  subject.  I  take  the  law 
to  he  laid  down  very  cleariy,  plainly,  and 
distinctly,  by  file  Judges,  in  Uie  case  of  the 
Banbury  Peerage.  I  do  not  consider  the 
opinion  expressed  by  the  Jndges  upon  that 
occasion,  as  laying  down  any  new  doctrine, 
but  as  an  opinion  arising  out  of  and  founded 
tipon  the  previous  decisions.  The  question, 
therefore,  is,  (for  that  opinion  Is  expressed 
in  Very  distinct  and  precise  terms,) — what 
have  they  stated  the  law  to  be,  as  applicable 
to  a  case  of  this  description  7 

•The  Lord- Chief  Justiee  delivered  the 
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uunimous  opinion  of  tbe  Judges  as  follows : 
(it  is  only  necessary,  with  reference  to  this 
case,  to  state  tbe  answer  to  tbe  first  ques- 
tion :) — "  That  in  every  case  where  a  child  is 
born  in  lawful  wedlock,  tbe  husband  not 
being  separated  from  his  wife  by  a  sentence 
of  divorce,  sexual  ratercourse  is  presumed 
to  have  uken  place  between  the  husband 
and  wife,  until  that  presumption  is  en- 
countered by  such  evidence  as  proves  ta 
tlie  satisfaction  of  those  who  are  to  decide 
the  question,  that  such  sexual  intercourse 
did  not  take  place  at  any  time,  when  by  such 
intercourse  the  husband  could,  according 
to  the  laws  of  naturej  be  the  iathei  of  such 
child." 

The  question,  therefore,  is  a  question 
of  fact — whether  sexual  intercourse  took 
place  in  the  spring  of  1792,  (for  that  is  tbe 
period  to  which  reference  must  be  had,) 
between  Mr.  and  Mrs.  Morris.  In  the  ab« 
fence  of  all  evidence,  either  on  one  side  or 
the  other,  the  law  presumes,  that  such  sexual 
iotereourse  did  take  fJace. 

It  is  supposed,  widi  referoioe  to  the  doc* 
trine  in  the  opinion  which  I  have  stated, 
that  that  doctrine  was  affected  by  ■  case 
which  was  cited  at  the  bar,  and  which  was 
decided  in  this  court— the  case  of  Head  v. 
Head,  (2)  but  that  case  will  not  in  tbe  slight- 
est degree  affect  the  opinion  which  was 
stated  by  tbe  learned  Judges  in  the  case  to 
which  I  have  referred*  It  recognized  and 
adopted  that  opinion  ;  and  all  that  was  said 
by  the  present  Master  of  the  Rolls  was,  that 
the  Court,  wUch  is  to  he  satisfied  that 
•exual  intercouse  did  not  take  place,  must 
not  be  satisfied  upon  a  mere  baUnce  of  pro- 
babilitiee ;  but  that  tbe  evidence  must  be 
such  as  to  exclude  all  doubt — that  is,  of 
course,  to  exclude  all  reasonable  doubt  in 
the  minds  of  the  Court  or  jury  to  whom 
that  question  is  to  be  referred.  In  deciding 
this  case,  therefore,  I  look  upon  it  that  tlte 
point  to  which  I  am  to  direct  my  attention 
u  this,  as  a  question  of  fact,  (for  there  is 
no  doubt  about  tbe  law,)  wbetlier  the  cir- 
cimistances  of  the  case  are  such  as  to  satisfy 
me,  that  no  sexual  intercourse  did  take 
place  between  these  parties  at  the  period  to 
which  reference  is  to  be  bad. 

Id  tlie  statement  of  the  facts  of  the  casa^ 
in  addition  to  Uiose  drcumstances  which  I 
mentioned,  of  intercourse  between  these  par- 
.  (t)  ]  S.&S.90}  s.«.  iLaw  J.CIuuic.lOf. 


ties  at  Llanfair,  I  ought  to  have  stated' 
two  other  circumstances,  which  I  omitted  ; 
tbe  one  was  the  visit  to  Mrs.  Lloyd,  at 
Garth  Llwyd.  Mrs.  Lloyd  proves,  that,  at 
tbe  time  when  these  parties  were  separated, 
tbe  one  living  at  Llanfair,  and  the  other  at 
Argoed,  they  paid  her  a  visit  at  Garth 
Llwyd :  she  says  they  passed  the  evening 
and  the  night  at  ber  house,  and  she  supposes 
they  dept  tt^ther.  I  find  in  her  endence 
in  the  cause,  in  this  court,  that  she  atatee 
that  transaction  to  here  taken  place  "  abottC 
twenty  years  ago  or  more,  but  she  cannot 
be  precise  with  respect  to  the  time ;"  that 
would  carry  it  to  about  1800 — when  she 
was  examined  at  the  trial,  she  could  mention 
Qo  time  to  which  that  visit  was  to  be  re- 
ferred. The  coachman  was  called,  and  he 
referred  it,  I  think,  precisely  to  the  sprii^ 
of  the  year  1792.  He  stated  it  to  be  thirty- 
seven  years  ago,  from  the  period  when  he 
was  examined  upon  the  last  tria^dwre 
was  nothing  to  guide  his  recollection  m  to 
a  transaction  which  took  place  so  long  ago* 
ao  as  to  enable  him  to  fix  it  at  that  pevi<^ ; 
»t  least,  no  drcumstanoe  of  fact  was  atated ; 
and  it  was  extraordinary  that  he  should  have 
stated  that  particular  period — that  particular 
moment,  which  would  so  exsctly  have  ac- 
counted for  the  pregnancy  which  gave  birth 
to  this  child,  ft  is  observable,  that  he  is 
contradicted  in  tbe  circumstance  of  tbe  visit 
by  Mrs.  Lloyd — at  least,  he  does  not  agree 
with  her;  he  is  also  contradicted  by  the  two 
females,  who  lived  in  tbe  boose  succesBively» 
the  one  following  the  otiier,  and  who  state 
distinctly  that  no  such  visit  did  take  place  ( 
one  of  them  maintaining  also  that  a  viHt 
did  take  place,  the  parUes  sleeping  in  <li& 
ferent  beds — namely,  in  tbe  year  3798. 
For  tliese  reasons,  I  pay  little  attention  to 
tbe  evidence  of  the  coBt^man.  Itakeitaaft 
feet,  that  at  some  period  during  the  sepa-. 
ration,  these  parties  (probably  about  the 
year  1798,  when  something  lUie  a  recon- 
ciliation appears  to  bsve  taken  place,) 
went  to,  and  passed  the  evening  and  the 
night  at  Mrs.  Lloyd's,  at  Garth  Llwyd. 
There  is  another  fact,  which  I  ought  also  to 
have  mentioned,  as  connected  with  the  in- 
tercourse; which  is,  that,  in  tbe  year  1799, 
■t  the  period  when  disputes  took  place,  is 
consequence  of  the  marriage  between  Har^ 
riet  Morris  and  her  present  husband,  and 
when  dissatisfaction  wa  felt     Mr.  Mof|i* 
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n  coHMqaMoe  of  that  mtrrii^  Mn. 
Morrit  appears  to  hava  gone  over  to  A  rgoed , 
and  to  have  passed  some  days  at  the  house 
of  Bfr.  Morns  on  two  distinct  occasions : 
bat  the  witnesa  who  was  examined,  gave 
evidence,  that,  at  that  time,  although  sha 
passed  some  daya  at  the  bouse,  she  slept  in 
a  distinct  and  different  part  of  the  house* 
and  did  not  pass  the  night  with  Mr.  Morris. 
Tbew  are  cireumstanoes  which  I  ought  to 
hnt  attfedf  when  I  was  apeakii^  with 
nspect  to  the  iotercovrse  between  these 
putiea. 

I  oome  back  now  to  what  I  was  stating. 

with  respect  to  the  law ;  and  having  stated 
what  was  the  opinion  of  the  Judges,  which 
was  exfweased  in  the  Banbitry  Peerage  case, 
1  ought,  because  that  case  bears  some  de- 
gree of  similarity  to  the  present,  to  state 
the  opinion  expressed  by  a  most  learnedf 
able,  and  acute  lawyer — I  mean  my  Lord 
Bcdcsdale— upon  that  occasion.  He  states, 
"  I  admit  the  law  presumed  the  child  of  the 
wife  of  A,  born  when  A.  m^ht  have  had 
aeuil  intercourse  with  her,  or  in  due  time 
aftert  to  be  the  legitimate  child  of  A ;  but 
this  was  merely  considered  as  a  ground  of 
presumption,  and  might  he  met  by  opposing 
circumstances.  The  fact,  indeed,  that  any 
child  is  the  child  of  any  mxa,  is  not  capable 
of  direct  proof,  and  can  only  be  the  result  of 
preaumptioQ  ;  understanding  by  presump- 
tioot  a  probable  circumstance  drawn  from 
fiwts,  (either  certain  or  proved  by  credible 
testimony,)  by  which  may  be  determined  the 
tmlhofafisct  alleged,  but  of  which  there  can 
be  no  direct  proof."  He  also  says, It  is 
Aerelbre  of  high  importance  to  consider,  in 
a  qneation  of  Intimacy,  whether  the  fact  of 
no  acknowlec^pnentas  would  demonstrate 
the  Icptimacy  did  take  place,  or  whether  by 
drcanutances  such  adcnowledgment  was 
rendered  impoesible,  as  by  the  child  being  a 
posthnmous  child.  If,  on  the  contrary,  it 
appeara,  that  the  euj^Mwed  father  was  igno- 
xnnt  of  the  birth  of  auch  a  child,  and  that 
the  fiut  of  ita  birth  was  concealed  from  him, 
•neb  concealment  is  strong  presumptive  proof 
that  there  had  existed  no  sexual  intercourse 
isUdi  owld  have  made  him  the  fitther  of 
nekcbUd." 

1  auted  that  was  the  opinion  of  the  noble 
•ad  teamed  person  tq  whom  I  have  referred. 
I««ad.  BHenbprongh's  opinion,  though  not 
giffMtM  nuidiiB  detail|6oittcidea«ith  that 


EltM,  1S30,  %t$ 

whidi  was  stated  by  Lord  Redesdale,  and  it 

was  also  followed  up  by  the  opinion  of  Lord 
Eldon  to  the  same  effect ;  and  nobody  read- 
ing tlie  opinion  of  Lord  Erskine,  who  puts 
it  upon  the  ground  that  it  is  necessary  to 
prove  actual  impossibility,  can,  as  a  lawyer, 
say  that  opinion  can  be  supported.  It  comes 
back,  therefore,  to  the  question  of  facti 
(about  the  law  there  can  be  no  doubt)— are 
the  facta  of  this  case  such  as  to  satisfy  the 
person  wbohaa  to  decide  upon  it,  that  sexual 
intercourse  did  not  take  puce  between  Mr, 
and  Mrs.  Monis,  at  the  period  to  whidi  I 
have  referred  ? 

I  have  already  stated  the  facts  of  the 
case,  and  therefore  I  shall  not  again  repeat 
them  :  I  shall  merely  refer  to  them.  These 
parties,  though  separated,  had,  to  a  certain 
degree,  intercourse  one  with  the  other.  It 
must  always,  however,  be  remembered, 
that,  at  that  time,  Austin  was  carrying  on  an 
adulterous  intercourse  with  Mrs.  Morris. 
It  must  also  be  remembered,  for  that  occurs 
in  the  evidence  of  many  witnesses,  that 
Mrs.  Morris  had  a  personal  dislike  to  her 
■  husband,  which  shie  expressed  in  the 
atrpngest  and  coarsest  terms.  These  things 
are  not  to  be  omitted  in  considering  the 
question,  whether  sexual  intercourse  did  or 
did  not  take  place  between  them,  notwith* 
standing  the  separation.  When  she  became 
pregnant,  she  made  no  communication  of 
Uiat  circumstance  to  Mr.  Morris :  no  rea- 
Bonidile  ground  in  point  ef  evidence  has 
ever  been  assigned  for  that  concealment ; 
she  was  exposing  her  character  without 
necessity,  if  sexual  intercourse  had  takm 
pUee.  At  the  time  when  the  child  waa 
born,  the  burlh  of  that  child  waa  concealed 
— ^Austin  waa  acting  in  that  concealment — it 
was  laboriously,  industriously,  and  carefully 
concealed,  and  concealed  from  Mr.  Morris, 
What  reason  can  be  assigned,  or  has  been 
assigned,  in  point  of  evidence,  except  that 
it  should  not  be  known  to  Mr.  Morris  ? 
She  was  hazarding  her  reputation ;  she  was 
endangering  tlie  Hfe  of  her  child ;  she  was 
deprivinff  Uie  child  of  its  prospects  as  the 
heir  of  Mr.  Morris,  and  she  was  giviiig  it 
only  the  hope  of  being  the  heir  of  a  peracm 
who  waa  destitute  almost  of  all  property. 
Surely  these  are  circumstancea  so  strong 
and  iu  my  opinion  so  irresistible,  that  they 
ought  to  be  encountered  by  some  evidence 
for  the  purpoie  of  ahewii^  some  probable 
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taken  piftce.  It  wa^  tiot  a  mere  molnentsry 
act,  it  was  followed  up  throughout;  she 
Allowed  the  child  to  he  remoted,  atid  to  be 
christened  as  "  a  base-born  child  j"  she 
allowed  it  during  the  lifbHriie  of  Auatih,  up 
to  the  period  of  Ilia  death,  to  past  as  the 
child  of  Auatifi.  When,  in  consequence  of 
Home  repima,  she  vMb  charged  with  havfntf 
had  a  cntld)  she  strenuotisly  denied  It ;  atia 
Huridg  the  seventeen  yean  that  this  gentle^ 
man,  Mr.  Morris,  lived,  h  never  was  wlil^ 
pered  to  him  by  her  that  she  ever  had  any 
other  child  than  Harriet  Davies.  I  require, 
as  a  reasonable  person,  when  I  am  coming 
to  a  conclusion  of  fact,  as  to  whether  or  not 
sexual  intercourse  did  take  place  between 
these  parties, — I  require  tn  point  of  evidence, 
or  in  point  of  reason  at  least,  some  satis* 
factory  ground  upon  which  that  conceal- 
tnent  can  be  explained. 

Austin  was  living  in  adultery  with  her. 
What  is  the  representation  which  this  young 
nan,  the  present  plaintiff,  himself  gives  of  all 
these  transactions,  as  coHeeted  byhimself-^ 
the  result  of  his  own  inquiries.  They  were 
proved  on  the  last  trial,,  and,  I  believe,  are 
fn  evidence  in  the  cause: — "I  was  born  in 
the  White  House,  Llanfair;  when  bom, 
Saturday,  market-day,  my  father  came 
trembling,  and  said,  *  Ann,  what  shall  I  do?* 
(that  of  course  means  Ann  Evans).  'Don't 
be  afraid,  we  shall  do  very  well.'  As  soon 
tis  I  was  bofn  I  was  kept  warm  by  Ann, 
taken  Into  a  tnalthouse,  and  sent  on,  and 
Ann  follotted  at  edge  of  night  j  and  Ann 
rode  within  a  mile  of  Wem  before  she 
alighted,  and  then  gave  ine  to  my  &tfae^ 
when  she  told  Mr.  Austin  to  take  me  to 
Wem.  and  they  both  turned  back  and  got 
to  Llanfair  at  the  night  of  next  day,  when 
she  went  to  many  shops  to  buy  things,  that 

Seople  might  not  think  she  went  out;  Mrs. 
lorris  at  that  time  kept  her  bed ;  she  took 
a  flasket  of  wine  and  biscuit  for  me  on  the 
road.  Miss  Owynne  was  not  present  at  my 
birth,  but  backwards  and  forwards  at  that 
time,  and  knew  of  it ;  and  when  Mrs.  Morris 
and  she  f^ll  out,  she  asks  her — where  Is  the 
child  whhout  a  father?" 

This  is  the  history  of  the  transaction,  as 
<o1lectedt>y  the  plaimiffhlmself,  in  the  in- 
quiries which  faeliad  made  upon  the  subject, 
and  wlddi  was  contained  in  a  book  in  his 
own  handtttitiDg.  I  have  laboured  <br  the 


purpose  0f  «Mniog  iom  khtd  «f  eyfllanai' 
tlon  or  some  reason  Tot  this  cono^tment^ 
It  was  said  at  the  bar.  it  migftt  be  reftrted 
to  this  circumstance,  that  Mrs.  Morn's  was 
not  fond  of  Mr.  Morris ;  she  did  not  like 
him ;  she  wished  to  continue  to  llVe  separate 
fh>m  him ;  and  shfe  might  have  supposed,  tfaati 
if  that  circumstance  had  been  cdmmuHleated 
to  him,  it  might  have  affi!tited  that  npsrs' 
tlon.  The  artfnment  weuld  go  the  letigth 
of  leading  to  the  probabHI^  that  lAtt  waufaf 
Hot  have  permitted  sexnal  interttotine  tt» 
have  taken  place ;  it  would  have  applied 
equally  to  that.  But  the  argument  is  in- 
consistent  with  the  statement  she  hetself 
made  in  the  evidence  of  Miss  Gftynne, 
whom  she  makes  go  down  tipon  hut  kmei 
to  promise  she  will  keep  the  tt'ansacilori 
concealed.  It  is  quite  inconsistent  with  the 
declaration  she  at  that  time  tnakes,  and  tb 
which  declaration  I  do  not  refer  fbr  the 
purpose  of  provhig  the  Child  ires  the  child 
Of  Austin,  (tbr  It  cannot  be  made  ttse  of 
fbr  that  purpose,)  but  I  tttay  refer  to  it  for 
the  purpose  of  negativing  that  apeeitlatfte 
reason,  whidi  has  oeett  aarigtwd  at  the  Intf 
for  the  concealment. 

Again,  it  has  been  said  at  the  bar,  that,  as 
she  was  living  in  addltel-y,  riie  might  hot 
like  Austin  to  be  apprised  of  that  SMcies 
of  Infidelity — a  connexion  with  her  husband  j 
but  that  is  supposing  a  degree  of  refine^ 
ment  to  exist  between  these  persons,  (per-> 
sons  who  appear  by  the  evidence  to  have 
been  of  the  coarsest  character  with  respeet 
to  morals  and  mind)  j  and  in  speaking  of  a 
connexion  with  her  own  servant,  It  u  ttto 

rulatlVe  for  the  Cobtt  to  aflope  In  die 
nee  of  all  evidmee.  Gerttfnly  nothlhg 
satisfactory  in  point  of  evidence  has  been 
established,  and  nodiin^satisftclory  id  point 
of  argtiment  has  been  adduced  I  and,  there^ 
fore,  I  am  compelled  to  come  to  this  con* 
dusion,  that  the  effect  of  that  coneealinenr, 
coupled  with  the  Other  clf  cnmstanceS  of  the 
case,  the  utter  ignorance  in  which'  Mr. 
Morris  was  held  for  seventeen  years  M^lth 
respect  to  this  transaction,  sailsRc*  ai 
a  question  of  Aiet-^*as  a  conclusion  of  Act 
•— ttiat  no  sexual  intereoutaedid  take  place 
at  such  a  period,  as  could  have  redderM 
Mr.  Morris  the  father  of  this  ehfld. 

In  giving  this  judgment,  X  Itf^  tto  rtite 
of  law  i  I  State  the  rule  of  law  as  I  find  It^ 
f  acqmeaee  ia       htto  »f  taw*  tHilfeh  to 
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like  a  jury  to  a  codcIuuoq  of  r^et;  and  I 
(bivk  iiw  cvcu|ivt«nce«  «f  t]w  case  0r«  ipch 
a»  ta  Ifiifl  nv<  tp  (hat  foa«tuWPQ  which  I 
kava  atatwli  not  upon  a  bare  balance  of 
probabilitiefr  but  a*  the  rew^t  of  tbe  con- 
yiciioQ  of  my  wind,  founded  Mpon  a  cartful 
wtd  patwn(  auantion  lo  all  the  ffi«ti  of  diia 
CM9.  I  «iQ  bound,  thfre&re,  Iwvaig  that 
impression  of  tb*  fa«t%  tp  st«t«  my  ppioioi^ 
that  this  plaintiff  waa  not  the  child  of  Mr. 
Monjt. 


1880.      J    PALUER  V.  SCOTT. 

J  mlUm  undertaking  will  be  enforced 
cnmst  ike  party  entering  htto  it ;  although 
vke  forhf,  to  whom  U  is  given,  it  not  bowid 
to  he  satu/ied  with  it. 

Hampson  had  acted  as  the  agent  of  Mr. 
Palmer,  the  plaintiff  and  liad  received 
monies  on  bia  account,  and  made  paymenta 
for  him:  towards  the  end  of  ISZH  and  in 
1883,  Mr.  Palmer  repeatedly  pressed  Hamp- 
son to  have  the  accounu  aetUed,  and  wrote 
to  him  with  that  view. 

Tbe  followiiw  are  extracts  of  letters  from 
Hampson  to  Mr.  Palmer : — 

'*  27th  December  1822. 
Sir, — **  I  have  great  pleasure  in  fnforrn* 
ing  you  that  the  Farley  purchase  is  now 
firally  settled ;  I  have,  on  tlie  other  side, 
sent  you  the  particulars,  with  the  balance 
paid  to  me,  amounting  to  S,261/.  15#. ;  I 
will  endeaTouT  to  obtain  very  soon  a  secu- 
rity for  this  sum,  but  if  I  should  not  be 
successful,  I  will  transfer  to  you  a  mort- 
gi^  o{  mine  for  S,OOOA ;  in  tbe  meantime 
I  will  engage  to  pay  you  four  per  cent,  for 
the  interest  of  the  money  lutil  it  is  mTested. 
«  I  am,  &c 

*'  Leonard  Hampson." 

"  22nd  April  1828. 
Sir.—"  I  shall  be  in  London  after  Whit- 
saotide,  where  I  shall  remain  for  some  time, 
wludi  will  give  me  an  opportunity  of  dining 
withyoa;  IwiUtbenbn^wilhineasecu* 


viHy  far  ^fiOQU  Knd  tUf)  Aceovvt  oS  fti^, 
ud  settle  with  you  the  balance." 

The  acknowledgment  came  in  the  follow- 
ing word*  I— 

«'16ih  July  1823.  . 
Sir,— "I  aelinovledge  to  hare  in  my 
luwda  ft  mortgd^e  deed,  made  by  Thoum 
NisoU  to  me,  of  «n  estete  nt  Stndham,  in 
ihe  county  of  Bedford,  for  seeoring  the  sum 
of  3,000/.  end  interest,  end  having  received 
this  sum  of  John  Sharpe  Palmar,  esq.  in 
December  last,  I  do  hereby  undertake^ 
when  thereto  required  by  him,  to  execute  a 
trensfoi  to  him  of  this  mortgage. 

*'  Leonard  Hampson." 

On  the  16(Ti  of  July,  Mr.  Palmer  wrote 
to  Hampson  as  follows 

"  16th  July  1823. 
Sir, — "Ihave  this  moment  received  your 
obliging  letter,  inclosing  a  draft  on  Sir  Joho 
Perring,  bart.,  Shaw,  Barber  &  Co.  for 
361/.  15t. ;  I  shall  be  truly  glad  to  receive 
a  statement  of  Dr.  &  Cr.,  which  you  kindly 
promise  to  send  on  your  return  home,  as  I 
do  not  know  bow  to  arrange  my  accounts 
till  our  affairs  are  settled. 

"  I  am,  &c. 

«  John  Sharpe  Palmer." 

On  the  9tb  of  August,  he  wrote  as 
follows : — 

"9th  August  1823. 

Sb-,— *'  I  have  received  this  morning  a 
letter  from  my  solicitor  at  Chelmsford,  in- 
forming me  that  he  has  entered  into  an 
agreement  for  the  purchase  of  a  small  farm, 
contiguous  to  mine  in  Essex,  which  my 
friends  have  recommended  as  particulsriy 
advantageous  to  the  little  property  I  pos- 
sess there ;  it  is  therefore  become  absolutely 
requisite  to  arrange  my  affairs  with  you,  for 
which  purpose  I  intend  coming  to  Luton, 
either  the  latter  end  of  next,  or  die  begin- 
ning of  tbe  week  following,  when  I  hope  it 
willbe  convenient  to  you  to  give  me  an  hour 
or  two  some  morning,  that  I  may  dischai^ 
my  debts,  and  may  be  enabled  to  form 
an  idea  what  money  I  shall  have  at  my 
disposal. 

"  I  am,  &c 

"John  Sharpe  Pahner." 
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-  OnthelMiof  AugutlBSSiHr.Pfllnwr 
again  wrote  to  Hampson  in  the  followii^ 

words: — 

"13th  August  18S3. 
Sir, — "  As  I  have  not  received  any  answer 
to  my  letter  of  Friday  last*  I  conclude  you 
are  from  home^  &e.  &c.  I  shall  not  have 
0,000/.  to  put  out  on  mortgage,  as  I  shall 
want  1,000/.  to  pay  for  my  late  purchase, 
about  the  middle  of  September ;  I  depend 
upon  this,  as  the  8,000/.  was  left  in  your 
hands  as  a  temporary  arrangement,  i^ee- 
tUe  to  your  desire. 

«  I  am.  &c. 

"  John  Sharpe  Palmer." 

Hampson  died  insolvent,  and  without 
having  paid  over  to  Mr.  Palmer  the  ram 
which  he  had  in  his  hands* 


The  bin  soogbt  lo  eoBptI «  afftangflawnt 

of  Nicoll's  mortgage. 

For  the  defendant,  tt  was  insisted,  that 
the  letter  of  the  l£th  of  July,  with  the  ae* 
corapanying  acknowledgment,  was  merely 
B  proposal ;  that  it  could  not  bind  one  party 
unless  both  iirere  bound ;  and  that  Mr.  Pal- 
mer  had  never  agreed  to  it,  on  the  contrary, 
he  still  considmd  himself  as  entitled  to 
demand  his  mon^  at  any  time. 

The  Matter  ofth  Ae/Zi^Wbere  a  pro- 
posal IS  made,  thai  proposal  must  be  ac- 
cepted, before  it  can  bind  either  party :  here 
there  is  no  question  of  proposal — Hampson 
entered  into  an  express  undertaking,  and 
that  undertaking  this  Court  will  enfiwce, 

Deene  for  tlu  pUnntif, 


END  OF  HILARY  TEKM,  IBSO. 
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€auvt  of  Ctiatuarfi. 


EASTER  TERM,  10  GBO.  IV. 


18S0.    ^  /» (Ae  matter  oj  muuT  school. 

tOt  m  ^BMoUhtg  fr0tt,  tba  appointrnm/  q/"  a 
wm»l*r^  m  /me  §choot,  iignen.to  tie  lord 
of  the  fumor,  eueh  lord  eaiuiet  Mmtelf  he 
maUer. 

If  he  tM  appdmted  sfiMter,  he  may  he  re- 
wwied,  upon  an  application  £jr  petUioH  m  tie 
Court  of  Ckammy, 

This  wM  a  petition  presented  by  the  At- 
torney General*  under  the  act  passed  in  the 
99^  of  George  3,  intituted,  "  An  act  for 
gifiDg  additioiud  facilitiei  on  applicatioos  to 
CDoria  of  equity,  regardms  tm  nunage- 
mnt  of  ntatea  or  fimda  relatiiig  to  diari- 


It  stated,  tbat,  by  indenture,  bearing  date 
the  lOtb  of  M*rch  1718,  and  enrolled  in  the 
Coortof  Chancery.between  ElizabeUi  Gray* 
the  grand-daughter  of  Sir  Henry  WU- 
loughby,  of  the  one  part,  and  John  White, 
and  sixteen  others,  of  the  otlier  part ;  re- 
citing, that  Sir  Henry  Willoughby,  having 
XOOf.  in  his  hands,  left  by  Catherine  Wil- 
loughby, for  purchasing  an  atmufly  tomndt 
findiM  a  minister  ana  schoolmaater,  aa  a 
attpend  for  saying  diTine  aervice  in  the 
Vol.  VIII.  Chamo. 


chapel  of  Risley,  then  newly  erected  by 
Catberine  Willoughby,  and  also  £u>  teaming 
children  freely,' — by  indenture,  bearing  d^te 
the  21st  of  September,  8tli  of  Charies  1, 
granted  to  certain  persons,  and  their  heirs,  a 
renC-chai^  of  IS/.  6#.  Sd.  to  be  issuing  out 
of  the.  manor  of  Wilsthorpe ;  and  th^  Shr 
Henry  Willoughby,  by  deed  bearing  date 
the  10th  of  October,  in  the  twenty-first 
of  Charles  1 ,  in  which  it  was  recited,  that 
Michael  Willoughby, ami  Catherine  his  wife, 
had  given  twenty  nobles  yearly  to  be  paid  to 
the  curate  and  schoolmaster  of  Risley,  and 
that  Sir  Henry  Willoughby  had  augmented 
the  same  to  twenty  marks  yearly,  ratified 
and  con6nned  the  donations  :  and  reciting, 
that  Eliaabetb  Gray,  for  making  a  proTiiioii 
for  teaching  diiMrcn  to  read  aiw  write,  and 
cast  accounts,  and  so  much  of  trigonometry 
as  related  to  the  raecbamcal  and  uaeful  paru 
of  mathematics,  by  which  the  children  might 
be  instructed  in  religion,  and  in  those  arts 
which  would  conduce  to  their  comfort  and 
subsistence,  had  erected  a  convenient  school- 
house,  in  the  town  of  Risley  for  a  school- 
master and  usher,  and  for  the  maintenance 
of  such  master  and  usher,  to  be  resident  in 
the  house,  had  lately  purchased  most  of  the 
lands,  and  tenements  thereinafter  mention* 
ed, — It  was  witnessed,  that  Elisabeth  Gray 
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granted,  bargained,  and  sold  to  John  While 
and  others,  and  their  heirs,  the  newly-erected 
school-house  at  Risley,  and  various  lands 
therein  described  ;  to  hold  the  same  to  them 
and  their  heini,  upon  trust,  that  they  and  all 
future  grantees  thereof  should  receire  yearly 
the  rents  of  the  premiaest  upon  trust  to  pay 
the  clear  rents  and  profits,  (after  all  reason- 
able deductions  for  repairs  of  the  school- 
house,  a  payment  of  SOi.  for  a  dinner,  and 
other  necessary  charges  attending  the  trust,) 
to  the  schoolmaster  and  usher,  or  under- 
master,  and  their  successors,  share  and 
share  alike,  who  should  respectively  be 
chosen  in  the  manner  thereinafter  expressed ; 
and  it  was  provided,  that  the  trustees  might, 
at  their  annual  meeting  at  the  school-house, 
nominate  one  of  themselves  to  receive  the 
rents  and  profits;  and  it  was  also  provided, 
that  the  master  and  under-master  should 
respectively  perform  the  articles  following, 
viz. : — That  they  should  be  industrious  in 
the  school,  and  should  both  teach  and  in- 
struct such  children  and  youth  whose 
parents  should  be  inhabitaots  of  Risley,  and 
also  the  sons  only  of  any  of  the  inhabitants 
of  Breaston,  Sandiacre,  Dale  Abbey,  Stan- 
ton-next'Dale,  Wilsthorpe,  Drycott,  Little 
Wilne,  and  Hopwell,  all  in  the  county  of 
Derby,  not  exacting  any  thing  for  their 
pains,  but  what  should  be  voluntarily  given 
them ;  that  the  head  master  should  teach 
grammar  and  the  classics,  to  such  as 
should  be  qualified  and  desirous  to  learn 
the  same;  and  that  the  under-master  should 
instruct  the  children  in  spelling,  writing, 
arithmetic,  and  the  church  catechism,  and 
should  cause  the  chfldren  to  say  a  prayer 
in  the  school  every  day  in  the  morning ; 
that  the  head  master  and  under-master 
should  be  constantly  resident  in  the  liabita- 
tatton  or  dwelling-house  belonging  to  the 
school,  and  not  voluntarily  absent  themselves 
at  any  'time  above  ten  days,  nor  above 
twenty  days  at  several  times  in  any  one 
year,  except  on  Saturdays  in  the  afternoon, 
and  the  holydays  allowed  by  the  church, 
and  kept  by  most  schoolmasters,  without 
licence  of  Elisabeth  Gray  during  her  life, 
and  after  her  decease,  without  the  like  licence 
from  the  lord  of  the  manor  of  Ridey,  and 
the  major  part  of  the  trustees. 

llie  deed  contained  varioiu  other  regn- 
lationa  touching  the  school. 

Some  other  benefiwtions  were  given  to 


the  school ;  and  its  annual  income  amounts 
now  to  378/. 

The  petition  further  stated,  that,  in  the 
year  1811,  the  Rev.  John  Hancock  Hall, 
who  then  was,  and  still  is  lord  of  the  manor 
of  Risley,  wasappointed  by  the  trustees  of  the 
charity  to  be  the  head  master  of  the  said 
school,  and  he  signed,  in  the  bode  or  raster 
containing  minutes  of  the  proceedings  of 
the  trustees,  his  approbation,  as  such  lord 
of  the  manor,  of  his  own  appointment  as 
such  master ;  and  further  stating,  that 
John  Hancock  Hall  resides  at  hia  own 
house,  Risley  Hall,  within  a  short  distance 
of  the  school ;  that  he  has  never  since  hia 
appointment  occupied  the  house  appropri- 
ated to  the  head  master,  nor  personally 
performed  the  duties  of  that  office,  but  that 
he  has  appointed  a  deputy  for  that  purpose; 
that  John  Hancock  Hall  frequently  visits 
the  grammar-school.;  and  occasionally  assista 
in  teaching  the  free  scholars  at  his  own 
house,  but  that  the  active  duties  of  tha  situ- 
ation are  performed  by  the  under-nwster ; 
that,  by  the  foundation  deed,  a  power  is 
given  to  the  lord  of  the  manor  of  Risley,  of 
assisting  in  the  nomination  and  removal  of 
the  head  master,  and  of  controlling  him  in 
various  respects;  and  the  appointment  of 
the  lord  of  the  manor  himself  to  that  situ- 
ation, was  inconsistent  with  the  provision  of 
that  deed. 

The  prayer  was,  that  John  Hancock  Hall 
might  be  removed  from  being  the  master  of 
the  free  school  of  Risley ;  and  that  it  might 
be  declared,  that  the  appointment  of  the 
lord  of  the  manor  of  Risley  to  the  oflBce  la 
inconsistent  with  the  due  admimstntion  of 
the  trusts  of  the  charity. 

The  petition  came  on  to  be  heard  before 
his  Honour  the  Vice  Chuicellor  on  the 
S3rd  of  December  182S,  when  his  Hononr 
made  an  order  that  the  trustees  of  the 
charity  estate  and  property,  should  continue 
to  receive  the  revenues  thereof,  and  that 
they  should  not  pay  to  Mr.  Hall  such  reve- 
nues or  any  part  thereof,  so  long  as  he 
should  not  personally  perform  the  duties  of 
head  master  of  the  school  at  Risley. 

The  Solicitor  General  appealed. 

Sir  CharUt  Wtthtrell  ».tiA  Mr,  Pemberttm. 
were  for  the  appeal : 

JIfr.  Sugden  and  Mr.  Wigrant  were  for 
the  respondenta. 


Digitized  by 


EAfiTER  TERM,  18S0. 


181 


The  quutHMU  prinrapally  discussed  were 

the  following : — 

First,  whether  the  person  who  was  lord 
of  the  manor,  was  ^uo  ,/acto  disqualified 
from  being  master. 

Secondly,  whether  the  Court  of  Chan- 
cery had  the  power  to  remove  him  :  or 
whether,  in  such  a  case,  the  defect  of  tlie  vi- 
siutorial  power  provided  by  the  founder 
was  not  to  be  supplied  by  the  King  exer- 
osii^  his  superintending  jurisdiction  as 
Tisitor,  and  not  in  a  Court  of  Chancery. 

Tke  Lord  CAamvtior.— This  was  a  peti- 
tioo  presented  under  the  59  Geo.  3,  the  ob- 
ject of  which  was  to  declare  |^  appotnt- 
ment  of  the  Rev.  Mr.  Hall  to  the  office  of 
master  of  the  school  of  Risley  inconsistent 
with  the  due  administration  of  the  truits  of 
the  charity,  to  direct  that  some  other  per- 
son might  be  appointed  to  that  office,  and 
that,  until  such  appointment  should  be 
made,  aome  person  should  be  appointed  to 
Tcceive  the  rents  and  profits  of  the  charity 
estates. 

The  facU  of  the  case  are  these : — This 
diarity  appears  to  have  been  established  at 
Ar  back  aa  the  year  1718>  Certain  estates 
were  vested  in  trustees,  who  were  directed 
to  apply  the  rents  and  profits  to  the  support 
of  the  master  and  under-master  of  a  school 
esublishedat  Risley;  and  the  appointment 
of  that  roaster  was  declared  to  be  in  the 
trustees,  with  the  approbation  of  the  lord 
of  the  manor  of  Risley ;  and  the  lord  of  the 
manor  of  Risley  with  the  trustees  were 
empowered  to  remove  either  of  the  masters 
in  case  they  should  act  in  a  manner  incon- 
sistent with  the  provisions  of  the  establish- 
ment. It  appears,  that,  in  the  year  1811, 
the  office  of  head  master  became  vacant  by 
the  death  of  Dr.  Jacluon,  and  upon  that 
occasion  the  trustees  elected  to  that  office  a 
gentleman  of  the  name  of  Hall.  Mr.  Hall 
was  at  that  time  lord  of  the  manor  of 
Risley,  and,  the  trustees  having  elected  Mr. 
Hall  to  the  office  of  head  master,  Mr.  Hall 
himself,  as  lord  of  the  manor  of  Risley,  ap- 
proved his  own  appointment.  In  the  deed 
establishing  this  charity,  there  are  various 
provisions,  for  the  purpose  of  regulating  the 
conduct  of  the  school  and  of  the  masters  ; 
and  among  others,  it  is  directed,  that  the  bead 
master  shall  himself  personally  superintend, 
at  fiu-  at  the  classical  ^t  of  the  establish- 


ment is  concerned,  the  education  of  the 
boys  ;  and  it  is  also  provided,  tliat  he  shall 
constantly  reside  in  the  house  appropriated 
for  that  purpose.  The  provisions  are  so 
strict  in  that  respect,  that  he  is  not  allowed 
to  be  absent  for  more  than  ten  days,  I 
think,  at  one  time  in  a  year,  or  more  than 
twenty  days  at  several  times,  unless  for 
some  special  reason. 

Mr.  Hall  is  entitled  from  me  to  a  state- 
ment, that  he  has  d<Hie  much  for  the  school ; 
he  found  the  school  absolutely  destroyed  as 
a  school ;  he  has  himself  by  his  own  exer- 
tions, and  by  his  influence,  established  the 
school  and  put  it  upon  a  respectable  foot- 
ing; but  still,  notwiihstaniling  this  circum- 
stance, Mr.  Hall  has  certainly  not  complied 
with  the  reguIatioUs  of  the  establishment ; 
he  has  not  himself  personally  superintended, 
at  least  in  the  manner  required  by  the  deed, 
and  by  the  establishment  itself,  the  educa- 
tion of  the  pupils.  He  has  not  himself  re- 
sided, as  he  is  required  to  reside  by  the 
deed,  in  the  house  appropriated  for  that 
purpose.  It  appears  to  me  also,  that  the 
election  and  appointment  of  Mr.  Hall  was 
iDCoiuistent  with  tlie  nature  of  his  trust : 
the  trustees  are  empowered  to  elect  a  head 
master,  who  was  to  be  approved  of  liy  the 
lord  of  the  manor  of  Risley  for  the  time 
being  ;  the  lord  of  the  manor  was  intended 
therefore  to  be  a  check  on  the  conduct  of 
the  trustees  in  the  elecdon  of  the  master  ; 
nothing  could  be  moro  inconsistent  there- 
fore with  the  provisions  of  a  trust  of  this 
description,  than  that  the  trustees  should 
elect  the  person  who  was  lord  of  the  manor, 
and  who,  aa  lord  of  the  manor,  was  to  ap- 
prove his  own  ai^ointment.  The  master 
can  only  be  removed  by  the  lord  of  the 
manor  with  the  trustees;  the  assent,  there- 
fore, of  the  lord  of  the  manor  is  necessary 
to  Ms  removal.  However  he  may  conduct 
himself,  if  he  is  lord  of  the  manor,  it  is  per- 
fectly clear  that  there  is  no  power  to  remove 
him.  I  apprehend,  under  these  circum- 
stances, therefore,  that  the  appointment  was 
originally  inconsistent  with  tne  foundation 
of  this  school,  and  that  it  cannot  be  sustain- 
ed ;  and  I  apprehend  also,  according  to  the 
course  that  has  been  uniformly  pursued  in 
cases  of  tlus  description,  that  where  the 
person  who  has  the  power  of  superinten- 
dance  and  removal,  cannot  himself  act  in  that 
situation,  in  oonsequence  of  his  being  him- 
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self  persomlly  tbe  indiftdoal  to  be  acted 
upon,  tlie  power  of  removal  does  then  of 
necesattjr  devolve  upon  the  Court.  Under 
these  circumstances,  I  think  that  I  am 
bound  to  declare,  notwithstanding  what  I 
have  said  with  respect  to  the  conduct  of 
Mr.  Hall,  and  with  respect  to  the  service 
that  he  has  done  to  this  establishment,  that 
his  original  appointment  was  inconsistent 
with  the  trusts — that  he  ought  to  removed, 
both  from  that  circumstance,  and  also  from 
the  circumstance  of  his  having  for  nineteen 
years  acted  inconsistently  with  the  provi- 
sions of  the  establishment. 

With  respect  to  the  fiinds,  I  think  I 
ought  to  direct  that  the  trustees  ought  not 
to  pay  any  of  the  flinds  over  to  Mr,  Hall, 
but  that  they  should  keep  them  in  their  own 
possession  for  the  purpose  of  being  applied 
to  the  purposes  of  the  trust.  Declare, 
therefore,  the  original  appointment  incon- 
sistent with  the  trust;  that  Mr.  Hall  ought 
to  be  removed  ;  that  ano^er  master  ought 
to  be  appointed  in  the  manner  prescribed 
by  the  deed  of  foundatioa ;  and  that  the 
trustees  ought  not  to  pay  over  to  Mr.  Hall 
any  part  of  the  funds  now  in  their  hands,  or 
which  they  may  receive  previously  to  his 
removal,  bat  that  they  ou^t  to  keep  tboae 
funds  and  app^y  them  for  the  purposes  of 
the  trust. 

As  to  the  proper  form  of  the  proceed- 
ing, by  the  59  Geo,  S,  it  is  left  to  the  dis- 
cretion of  the  Attorney  General,  either 
to  present  a  petition  or  to  proceed  by  in- 
formation, as  the  one  course  or  the  other 
shall  be  the  proper  course  according  to 
the  regulation  of  the  Court  of  Chancery. 
Id  this  easCi  it  does  not  appear  to  me  to  be 
necessary  to  proceed  by  information  :  there 
is  no  person  necessary  to  be  brought  before 
the  Court  who  is  not  now  before  me  Court : 
tbe  Master  is  before  the  Court ;  the  krua- 
tees  had  notice  of  the  application;  and  there 
is  no  person  whom  it  would  be  necessary,  for 
the  purpose  of  doing  justice,  to  bring  be- 
fore the  Court,  who  is  not  here.  Under 
these  circumstances,  an  information  was  not 
necessary. 

Mr.  ffigramt  the  counsel  for  the  re- 
spondents, observed,  that  there  was  apoint  of 
form:  it  was  this — that  as  the  powerjwas 
suspended  by  reason  of  the  union  of  the 
character!  of  master  and  lord  of  tht  manor 


in  ^e  same  person,  the  correction  of  abuses 
in  the  charity  would  devolve  upon  his  Lord- 
ship, not  as  Lord  Chancellor,  but  as  repre- 
sentative of  the  King ;  and  consequently,  the 
application  should  not  be  by  a  proceeding  in 
Chancery;  that  If  an  information  would  do, 
a  petition  would  do ;  but  that  here  mo  pro- 
eeednig  in  Chancery  was  regular. 

The  Lord  Chancellor. — Accordiiw  to  aR 
the  dedsions—in  The  Warden  of  Sfanehef 
ter^t  ease,  for  instance,  and  other  cases  of 
that  description,  where  the  visitatorial  power 
became  incapable  of  beii^  exercised  on  ac- 
count of  the  identity  of  the  person  who  n  to 
exercise  it,  and  tbe  person  on  whom  it  is  to 
be  exercised,  it  falls  on  the  general  jurisdic- 
tion of  the  Court  of  Chancery,  and  not  on 
the  King  ;  it  falls  on  the  Court  of  Chancery, 
or  the  King's  superior  eourt,  to  exercise  that 
power.  I  thmk  it  is  to  be  collected  from 
all  the  authorities  upon  that  subject,  that, 
in  such  a  state  of  things,  the  power  of  cor- 
rection devolves  upon  the  superior  court- 
not  upon  the  Crown,  or  upon  the  Chancelbr 
as  representing  tlie  Crown,  in  his  viaiaitorial 
eapadty. 


1830.     ^    7ATTS1I  V.  SHITB. 

A  testator  gwes  charitable  legadet,  charge 
ed  on  a  mxed  Jimd  of  realty  and  personalty, 
and  gioes  the  residue  to  charity : — Held, 

7%at  all  the  charitable  legacies  ftul  in  the 
ratio  of  the  real  to  the  personal  estate,  and 
that  the  d^ficieney  ought  not  to  be  made  npotA 
of  the  reimu  tff  pertamUy. 

itAm  Watkins  bequeathed  unto  his  exe- 
cutors dl  his  real  and  perstmal  estate,  upon 
trust  to  letl  and  dh^K»e  ofhisreal  eiUite,anA 
to  <»mvert  his  personal  estate  into  money ; 
and  Uien  upon  trust  to  pay  the  several  Wft- 
cies  therein  mentioned,  all  which  trades 
he  directed  should  be  paid  by  bis  execotors 
out  of  the  monies  to  arise  by  sale  of  hia  red 
estate,  if  the  same  would  so  far  extend,  and 
if  it  should  be  insufficient  for  that  purpose, 
then  he  directed  his  personal  estate  to  be 
applied  in  making  up  the  deficiency.  The 
testator  then  bequeathed  several  sums,  for 
specific  purposes,  to  the  Blue  School,  War- 
rington, l^veral  other  eharitaUe  legacies 
were  given  by  the  testator;  and  he  ^en  di* 
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reetcd  his  exMOton  and  trostoM  topajr^M 
tresidue  unto  the  tnittees  of  die  Blue  Sdnol 
at  Warrington. 

The  tettator  made  a  codicil  to  hii 
will,  dated  ike  6th  of  Jol;  1818,  wbercl^, 
after  reciting  that  bj  bis  will  he  had  be* 
queatbed  aU  bis  real  and  penonat  estate  to 
bii  estecDtora,  apon  tnut  to  aell  nd  dispose 
of  his  red  estate,  nd  to  convert  faiB  persomd 
estate  into  Boney,  and  to  dupose  of  die 
money  so  to  arise  among  the  severri  per- 
Mms  Mid  dwriiies  in  the  eodicil  after  men* 
tioned ;  and  veoitii^,  diat  since  the  mating 
of  liis  vill  he  had  poTcbased  odwr  estates* 
sod  was  desirous  of  roakii^  other  bequests^ 
be  thereby  revoked  all  the  legacies  given  by 
his  will,  except  those  particularly  speci6ed 
in  the  rodicil,  which  be  ratified  and  confirm- 
ed ;  and  among  those  so  confirmed  were  the 
several  l^acies  given  by  his  will  to  the 
Bhie  School  at  Warrington ;  and  then  be  be- 
qoeathed  to  his  executors  his  estates  so 
pordmsed,  and  all  other  hia  leid,  personal, 
and  oopyhold  estate  whatsoever,  upen  trust 
M  CMvat  dw  same  into  money,  aiid  to  pay 
dm  aeveral  Imciea  befove  nsendened  as 
confirmed,  andalso  sndi  an  were  given  by 
die  cvdieil,  aad  vpon  trust  to  pay  all  dw 
resktoe  of  his  estMe  and  cfiecteto  thetrn^ 
tees  of  the  said  Bloe  School. 

The  dmritaUe  gifts  failing,  the  qvestion 
wsi^  whether  the  pecuDiary  ^fts  to  Parity 
were  to  be  paid  in  foil,  before  any  residue 
ms  left  to  go  tochari^. 

Mr,  Pemherion,  for  the  trustees  of  the 
school ; 

Mr.  Timuy  and  itfr.  Btdunkth,  for 
the  other  parties. 

The  Mailer  the  jReUs  was  of  i^nioD, 
that  the  gift  of  the  residue  was  to  he  treai- 
•d  aa  « i^coend  eharitriile  Im^;  that  all 
ibe  cdmmaUe  legaeiea  foiled  m  the  propw- 
dan  of  that  real  to  the  personal  estate ;  and 
dut  the  defieiewey  ought  not  to  be  nwde  iq> 
«Ht  of  the  residne  bequeathed  to  charity. 


lUO.      ^    BWAILl  9,  aUL. 

A  ttttaior  devieed,  "  at  to  the  reet  of  mjf 
eelale,  the  ta»  hime*,  (me  m  St,  Mm't-Ume, 
mid  ^  etkerm  R^meU'tamt,  m  Ckarler- 


hotue'ltmi^  to  hit  tdfe/or  her  lyk,  and  after 
her  deceate,  that  in  St,  Jokn*i'lane,  to  hi* 
daughter: — Held,  that  the  daughter  took 
mUjf  an  eeMefor  l^e  mdrr  the  £oiee* 

Bill  filed  by  a  vendor  to  enforce  ^>eGtfic 
performance ;  the  defendant  resisted  the 
performance  of  the  contract,  on  the  gnund 
that  a  good  title  eovHd  not  be  nwde. 

John  Mayor,  citixen  and  lorimer,  of  Lon- 
don, by  hie  will,  dated  July  15,  1785,  after 
heqtteatfaing  pecuniary  Isaacs,  gave  and 
devised  as  follows 

"As  to  the  rest  of  my  estate,  the  two 
houses,  one  in  Saint  John's-lane,  and  the 
other  in  Foggwell-court,  in  Charterhouse- 
lane,  I  give  to  my  loving  wife,  Mary  Mayor 
for  her  hfe,  and  after  her  decease,  that  in 
St.'  John's-lane  to  my  daughter,  Mary 
Mayor,  the  other  between  my  two  soos, 
John  and  Joseph  Mayor,  to  be  equally  di* 
vided ;  a»  to  the  rest  of  my  esute,  of  what 
nature  soever,  one-third  to  my  wifo,.and  the 
rest  to  be  divided  equally  among  the  three 
children :"  and  he  appointod  his  wifo  and 
h»  brother,  Joseph  Mayor,  exeeutors  of 
Us  will. 

Mary  Mayor,  the  daughter,  snrvired  the 
testator,  and  abo  her  mother,  and  it  waa 
conceived,  diat  she  thereupon  became  en- 
tided  to  the  house  in  St.  John's-hme^  for  an 
absolute  estate  in  fee. 

The  title  of  the  vendor  was  derived  rnider 
Mary  Mayor:  and  the  question  was,whedier 
she  took  the  fee,  or  only  an  estate  for  life 
in  the  house  in  St.  John's-lane. 

The  Master  reported  against  die  title ; 
dm  plstntiff  excepted. 

Mr,  Tretlaee  and  Mr.  Mattm  iqj^waied 
in  support  of  the  exeeptioaa ; 

Mr.  SkkerOtth  and  Mr,  Hmt  were  for 
for  the  d^ndant. 

In  support  of  the  exceptions,  the  plaintiff 
cited — 

Deim  v.  Flood,  7  Taunt.  85. 
Ibbetson  v.  Beckmith,  Cas.  Temp.  Talb. 
167. 

Chapmtm  v.  ifilkinton,  3  RusaeH,  145. 

7^  MaHer  <^  the  Relit  was  of  opinion, 
that  the  devise  of  the  hoase  in  St.  John's- 
lane  did  not  pasB  the  fee,  and  overruled  the 
excepdoBs. 
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1  ft«0      J  CRAW-  ■ 

1830.    ^  »OM>. 

*'  Sttrvioora  or  sunioor"  construed  in  one 
jmrt  of  a  clause  to  mean  "  othert  or  other" 
though  in  anotlter  part  of  the  same  clause 
the  same  words  are  used  in  their  literal  mean- 
ing, and  though,  in  other  parts  of  the  tviU,  the 
distinction  belneen  "  survivors  or  survivor^' 
and  *'  others  or  other"  it  carefully  observed. 

A  testator  had  .covenantedt  that  on  his 
decease  SfiOiiL  should  be  paid  to  trustees  on 
trust  to  pay  the  interest  to  the  husband  of  hi* 
daughter  A.for  life^  remainder  to  hisdaugh- 
ter  A,  for  lifet  remMnder  to  his  childrenn  ^e. : 
hy  hie  mli  he  gave  a  tkird  part  of  hie  red' 
duary  eetate  to  A.  for  l^e,  remainder  to 
her  children,  and  declared  that  kit  estate  mu 
not  to  be  charged  nUh  the  payment  of  the 
3,000/.  or  interest  thereon.  A.  died  without 
issue ;  upon  which  event  the  share  of  the  resi- 
due, given  to  her  and  her  children,  was  limited 
over  to  B :  the  husband  of  A,  who  took  nothing 
under  the  will,  claimed  the  annuity : — Held, 
that  the  annuity  was  to  be  borne  exclusively 
by  that  share  ^  the  rendw,  whiek  kad  been 
given  to  hi*  f^efor  and  was  nm  en^. 
joyed  by  B. 

Mr.  Bond  devised  the  residue  of  his 
real  estates  to  trustees  and  their  heirs  (sub- 
ject to  a  term  of  100  years),  upon  truat, 
as  to  one  third  part,  to  pay  the  rents  and 

Srofits  to  his  daughter  Harriott  Bodicoate 
uring  her  life  to  her  separate  use ;  and 
from  and  immediately  af\er  her  decease, 
in  trust  for  all  and  every  the  child  and 
children  of  the  body  of  his  daughter  Har- 
riott Bodicoate  lawfully  to  be  begotten,  to 
be  equally  divided  between  or  among  them, 
if  more  than  one,  share  and  share  alike, 
to  take  as  tenants  in  common,  and  not  as 
joint  tenants,  and  the  several  and  respec- 
tive heirs  of  the  bodies  of  all  and  every 
such  child  and  children  lawfully  issuiiw; 
and  in  case  one  or  more  of  such  chud 
or  children  should  happen  to  die  with- 
out issue  of  his,  her,  or  their  body  or 
bodies,  then,  as  to  the  shares  of  him, 
her,  or  them  so  dying  without  issue,  in 
trust  for  the  survivors  or  survivor,  and 
others  or  other  of  them,  to  be  equally 
divided  between  or  among  tliera,  if  more 
than  one,  share  and  share  alike,  to  take 
aa  tenants  in  common,  and  not  as  joint 


tenants,  and  the  several  and  respective 
heirs  of  the  bodies  of  sudi  survivors  or 
survivor  and  other  or  others  of  them; 
and  if  all  such  children  but  one  should  hap- 
pen to  die  without  issue  of  their  bodies, 
or  if  there  should  be  but  one  such  child,  in 
trust  for  such  surviving  or  only  child,  and 
the  heirs  oi'his  or  her  body  lawfully  issu- 
ing,  and  for  default  of  such  issue,  then  in 
trust  for  such  person  and  persons,  and  for 
such  estate  and  estates,  uses,  intents  and 
purposes,  as  was  by  his  will  thereinafter 
declared,  directed,  limited,  or  appointed, 
of  and  concerning  the  same.  And  as  to 
one  other  undivided  third  part  of  his 
manors,  lands  and  hereditaments,  the  trust 
was.  to  pay,  apply,  and  dispose  ofthe  rents, 
issues  and  profits  thereof,  during  the  na- 
tural life  of  his  daughter,  Louisa  Moreton, 
for  her  separate  use ;  and  from  and  im- 
mediately after  the  decease  of  his  daughter 
Louisa  Moreton,  in  trust  for  all  and  ever^ 
the  child  and  children  of  the  body  of  his 
daughter,  Louisa  Moreton,  lawfully  to  be 
begotten,  and  the  several  and  respective 
heirs  of  the  body  and  bodies  of  all  and 
every  such  child  and  children  lawfully  is- 
suing, with  such  and  the  like  remaindera 
over,  to  and  amongst  such  children,  and 
their  respective  issue,  as  were  thereinbefore 
limited,  to  the  children  and  issue  of  hia 
daughter,  Hamott  Bodicoate,  widi  reapeet 
to  me  first-mentioned  third  part  of  the 
hereditaments  and  premises  thereinbefore 
devised,  in  trust  for  them  as  before  men- 
tioned, &c. 

A  similar  disposition  was  made,  with  re- 
spect to  the  remaining  third  part,  in  favour 
of  the  third  daughter  Fanny  Board  and 
her  children.  The  testator  then  provided 
— "  and  1  do  hereby  declare  my  will  and 
mind  to  be,  that,  in  case  one  or  more  of 
them,  the  said  Harriott  Bodicoate,  Louisa 
Moreton,  ami  Fanny  Board,  shall  happen 
to  die  without  issue  of  her  or  their  body 
or  bodies,  then  that  the  share  or  shares  of 
her  or  them  so  dying  without  issue  sh^ 
be  in  trust  for,  and  I  do  hereby  direct, 
limit  and  appoint  the  same  to  be  in  trust 
for  the  survivors  or  survivor  of  them,  my 
daughters,  for  and  during  the  natural  life 
or  lives  of  such  survivors  or  survivor,  the 
same  to  be  by  the  trustees,  for  the  time 
being,  held  and  enjoyed  for  and  during  the 
joint  natural  lives  of  sudi  sarvivwa  of  my 
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dav^ten  in  trust  for  them  as  tenants  in 
cotnmon,  and  not  as  joint  tenants ;  and  the 
rents  and  profits  of  the  accruing  share  or 
shares  to  which  each  of  them,  my  daugh- 
ters, shall  or  may  become  entitled  of  and 
in  my  estates  in  the  events  aforesaid,  to  be 
for  tneir  and  each  of  their  sole  and  sepa- 
rate use,  and  in  such  the  same  manner  aa 
is  hereinbefore  declared  respecting  their 
original  parts  and  shares  thereof;  and  from 
and  immediately  afler  the  decease  of  the 
snrviTor  of  my  daughters,  then  in  trust  for 
all  and  every  the  child  and  children  of  the 
bodies  or  body  of  the  survivors  or  survivor 
of  my  daughters  lawfully  to  be  begotten, 
such  children  taking  per  stirpes  and  not  per 
capita  the  shares  of  the  rents  and  profits 
whereof  their  respective  parents  will,  if 
hv'mgthe  entitled  to  for  life  under  this  my 
will,  to  be  equally  divided  between  or 
among  them,  if  more  thwa  one,  share  and 
share  alike,  to  take  as  tenants  in  common, 
and  not  as  joint  tenants,  and  the  several 
and  reqwctive  heirs  of  the  bodies  of  all 
and  eTery  snch  child  or  children  lawfully 
issuing;  and  in  case  one  or  more  of  such  child 
or  children  shall  happen  todie  without  issue 
of  his,  her,  or  their  body  or  bodies,  then, 
as  to  the  share  or  shares  of  him,  her,  or 
them  BO  dying  without  issue,  in  trust  for 
the  survivors  or  survivor,  or  others  or 
other  of  them,  to  be  equally  divided  between 
or  among  them,  if  more  than  one,  share  and 
share  alike,  to  take  as  tenants  in  common, 
and  not  as  ^int  tenants,  and  the  several 
and  respective  heirs  of  the  bodies  of  such 
Borvivors  or  survivor,  and  others  or  other 
of  them ;  and  if  all  such  children  but  one 
shall  happen  to  die  without  issue  of  their 
bodies,  or,  if  there  shall  be  but  one  such 
diild,  in  trust  for  such  surviving  or  only 
child,  and  the  heirs  of  his  or  her  body ;  and 
for  default  of  such  issue,  then  in  trust  for 
my  two  nephews,  John  Board  and  Richard 
Board  (if  then  living)  and  their  assigns, 
for  and  during  their  joint  and  natural  lives, 
to  take  as  tenants  in  common,  and  not  as 
joint  tenants  ;  and  from  and  immediately 
after  the  decease  of  either  of  them,  my 
nephews,  or  in  case  either  of  them  shall  be 
then  dead,  then  in  trust  for  the  survivor  of 
him  and  his  assigns  for  and  during  his  na- 
tanA  lifh  i  and  Irom  ami  aflter  the  decease 
of  the  iurrivor  of  them,  the  said  John 
Board  and  Ridwrd  Board,  then,  as  to  the 


whole  of  ;my  real  estates,  in  trust  for  the 
first,  second,  third,  fourth,  fifth,  and  all 
and  every  other  the  son  and  sons  of  the 
body  of  my  nephew,  John  Board,  lawfully 
to  be  begotten,  severally,  successively,  and 
in  remainder,  one  after  another,  as  they  and 
every  of  them  shall  be  in  seniority  of  age 
and  priority  of  birth,  and  the  several  and 
respective  heirs  male  of  the  body  and 
bodies  of  all  and  every  such  son  and  sons 
lawfully  issuing. 

Fanny  married  Mr.  Crawfurd,  and  died 
first,  leaving  issue.  Then  Louisa  Moreton 
died,  without  issue.  Harriott,  now  Lady 
Winterton,  was  the  only  survivor.  She 
was  advanced  in  life  and  had  no  children. 

The  trustees,  afler  the  death  of  Mrs. 
Moreton,  had  paid  a  moiety  of  her  share  to 
the  children  of  Mrs.  Crawfurd,  and  the 
other  moiety  to  Lady  Winterton.  Bnt  die 
Court  now  declared,  upon  the  plain  words 
of  the  will,  Uiat  she,  as  the  survivor,  was 
entitled  to  the  income  of  the  whole  of  Mrs. 
Moreton's  share. 

The  question  then  was,  whether,  under 
the  words — "  and  from  and  immediately 
aSier  the  decease  of  the  survivor  of  my 
daughters,  then  in  trust  for  all  and  every 
the  child  and  children  of  the  bodies  or  body 
of  the  survivors  or  survivor  of  my  daugh- 
ters lawfully  to  be  begotten,**  the  chil- 
dren of  Mrs.  Crawfurd,  who  was  not  a 
snrvivor,  could,  upon  the  death  of  Lady 
Winterton,  take  the  shares  of  Mrs.  More- 
ton  and  Lady  Winterton ;  and  this  depend- 
ed on  whether,  in  the  above  clause,  "  sur- 
vivors or  survivor"  were  to  be  eonitmed 
"  others  or  other." 

In  support  of  this  construction,  it  waa 
argued,  that  the  intention  of  the  testator 
clearly  was,  that  the  estate  should  not  go 
over,  so  long  as  there  was  issue  of  any  of 
his  dai^hters ;  and  that,  unless  **  survivors 
or  survivor"  were  construed  "  others  or 
other,"  two  thirds  of  the  property  would 
go  over  to  the  nephews  or  their  issue, 
while  there  were  children  of  Mrs.  Craw- 
furd. 

On  the  other  hand,  it  was  argued,  that, 
in  the  first  part  of  the  sentence,  the  word 
"  survivor"  was  used  in  its  strict  literal 
meaning;  and  to  extend  ita  import  waa  the 
nrare  difflcuU  here,  because  the  words 
'*  avrriron  or  tnrrivors"  or  "  others  or 
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other"  were  inserted  ia  several  other  parts 
of  the  will,  and  used  with  great  accuracy, 
thus  shewiog  that  the  testator  was  aware 
of  the  distinction  between  the  two  terms. 

Mr.  Pemberton  and  Mr.  Fane  were  for 
the  plaintiffs  : 

Mr.  Tinney,  for  the  nephew  : 

Mr,  Bickerttetk,  for  the  children  of  Mrs. 
Crawfiird. 

Tkt  Master  «f  lk»  iSo^.—'Dw  question 
is,  whether  I  am  bound  to  give  the  same 
sense  to  the  words  *'  survivors  or  survivor" 
throughout  the  whole  of  this  clause:  and  I 
am  ofopinion  that  I  am  not.  1  think  my- 
self at  liberty  to  adopt  in  the  latter  part  of 
the  clause,  the  meaning  which  will  best 
e0ectuate  the  expressed  intention  of  the 
testator ;  and  that  will  be  best  done  by 
reading  these  words  "survivors  «  survi- 
vor" as  "others  or  other." 


After  this  decision  had  been  pro^ 
nouneed,  the  counsel  for  the  nephew  sub- 
mitted, dat  the  point  ought  not  to  be  dc^ 
cided  till  Lady  Winterton'a  death.  The 
Court  yielded  to  this  objection ;  and  tht 
decree  was  not  to  coDtaid  atty  direction  on 
the  point. 

By  the  aettkment  made  on  the  marriage 
ol  Mr.  and  Mrs.  Moreton,> dated  the  8tb 
and  9th  of  June  1787»  the  testator  (Mrs. 
Mmetoa'a  firthn)  covenanted  that  his  beirs^ 
executors^  or  adminbtrators,  would,  six 
months  after  the  decease  of  the  survivor 
of  himself  and  his  wife,  pay  to  the  trus- 
tees of  that  settlement  a  sum  of  9,0002., 
lAidh  aim  the  testator  thereto  euwessly 
chafed  on  his  re^  estates.  And  it  waa 
by  ibe  same  settlement  declared,  that 
the  trustees  should  pay  ibe  interest  of 
that  sum  to  Mr.  Moreton  for  his  life ;  and 
after  his  death,  to  Mrs.  Moreton  for  her 
life,  or  undl  should  come  into  posses- 
sion of  an  estate  therein  mentioned ;  and 
after  her  death,  or  after  she  should  come 
into  possession  of  that  estate,  in  trust  to 
tnmafer  the  3,000i.  to  the  children  of  the 
marriage  in  manner  therein  mentioned, 
and,  in  failure  of  such  children,  the  9,000i 
v^aa  to  be  in  trust  for  die  testator,  hia  ex-< 
ecutora,  &c. ;  and  •  yearly  sum  of  801,  wu 


to  be  paid  to  Mrs;  Moreton  till  the  ifiOOL 
became  payable. 

In  the  test^or's  will  this  charge  of  3,0002. 
was  recited,  as  well  as  a  similar  charge 
which  was  made  on  the  marriage  of  Lady 
Winterton,  for  the  benefit  of  her  and  her 
children;  and  the  will  directed  that  the 
provisions  made  fmr  his  two  daughters  by 
his  will  should  be  considered  as  a  satis&c- 
tion  for  such  charges. 

The  shares  of  the  devised  eitatesi  la 
which  Lad^  Winterton  and  Mrs.  Moretoa 
became  entitled  under  die  will,  being  con* 
sidered  as  of  more  value  than  3,0002.,  they 
made  their  election  and  took  the  devised 
estates,  releasing  their  father's  estate  from 
the  two  sums  of  3,0()0/,  covenanted  to  be 
paid  by  their  respective  marriage-settle- 
ments ;  but,  Mrs.  Moreton  having  died 
without  children,  Mr.  Moreton,  wljo  took 
no  interest  under  the  will,  put  in  bis  claim, 
upca  the  death  of  the  testator's  widow,  to 
interest  on  the  8,0002.  covenanted  to  be 
paid  by  his  settlements;  and  an  annuity  of 
1501  bed  ever  since  Iwen  paid  to  him  in 
respect  of  aacb  interest. 

The  qiieslion  vras,  whether  the  annuity 
waa  to  be  thrown  upon  Mrv.  Moreton'a 
abare,,  whid  upon  her  death  went  to  Ledy 
Winterton.^  or  whether  it  waa  to  be  borne 
by  the  estate  genn'ally. 

Mr,  Pevtberkon  contended,  that  the  only 
case  oS  election,  that  coidd  be  raised,  was 
against  Mrs,  Moreton  and  her  children  | 
but  Mrs.  MoTeton's  interest  bad  ceased, 
and  she  had  left  no  childrm.  Mr.  Moreton 
took  nothii^  under  the  wifl,  and  therefore 
had  a  right  to  have  the  annuity  raised  ge- 
nerally out  of  the  assets.  Where,  then,  wae 
the  equity  to  throw  the  burden  exdosivety 
on  the  ^ar«  wbidi  Lady  Winterttm  now 
took  by  a  distinet  and  indepeadcnt  be- 
quest? 

The  Matter  of  Ute  Rolla.—'Xhe  testatoe 
notices  that  the  interest  was  to  be  paid  in 
the  first  idaee  to  the  husband,  and  dechuva 
that  his  assets  are  not  to  be  charged  widi 
the  payment  of  the  8,0002.,  or  any  interest 
to  grow  due  thereon.  The  clear  iotenlioB  is, 
th^  ^  shsres  of  the  other  two  daughters 
should  be  exonerated  from  the  payment  of 
the  8,0002.  and  tntereat.  He  meant  tbn* 
the  share  of  each  dmigbter  should  stand 
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kk  lien  6f  the  eomumt.  The  idtentioia 
can  be  effected  oely  by  throwing  the  150^ 
CD  the  dure  of  Hn.  Moxettn. 


1830.     ^    ROBAKTS  P.  JtEPFERTS. 

fFhat  poftnnon,  and  what  agreement  at 
to  the  ptusesiionoftUiedeedt,  »6Mcon»tUute 
m  equitable 

A  mortgagee  having  refuted  to  reconvey 
and  deliver  up  the  title  deeds,  tJwugh  tha 
amount  of  the  mortgage  money  and  inlerett 
wai  tenured  to  Aim  on  the  day  on  ivAicA  the 
mortage  wat^edeemabie,  a  decree  nat  made 
agaimt  him,  aitk  coUa;  and,  the  money  having 
oun  paid  iiUo  cowtt  no  interest  nos  alloned 
to  him  snbaquent  to  the  tembr* 

If  a  soUator  takes  a  promissory  note  for 
his  costs  payable  on  demand,  he  Uaes  hit 
hen. 

The  plunttS*  bad  purchased  an  equity 
of  redemption  of  in  estate,  on  which  there 
was  a  mortgage  which  wai  irredeemable 
till  the  Ath  of  January  1828.  That  mort- 
gage iubaeqnently  became  retted  in  the 
defendant  JefKrys. 

Jelbrya  wai  a  solicitor  and  banker.  A 
large  balance  on  a  banking  account  was 
due  to  him  and  his  partner  Gurr  from 
the  mortgagors  ;  and  this  balance  now  be- 
longed to  Jefierys.  He  claimed  a  lien  for 
this  balance  on  the  title  deeds. 

He  had  also  been  solicitor  to  the  mort- 
gagors, and  claimed  a  large  sum,  as  due 
partly  to  him  alone,  and  partly  to  him  and 
his  partner  Parkin,  for  costs.  For  these 
costs  also  he  insisted  on  a  lien  ap«i  die 
title  deeds. 

On  the  5th  of  January  1888,  the  plain- 
tiff tendered  to  Jefferya  the  amount  of 
the  mortgage  money  and  interest,  and 
SOOi.  to  cover  the  alleged  claim  for  costs. 
Jeflerys  refused  to  accept  the  money,  and 
to  reconvey  the  e^te,  and  deliver  up  the 
title  deeds.  A  bill  was  filed  against  him 
withoQt  delay,  and  the  money  paid  into 
court  on  the  appUcatimi  of  the  plaintifT. 

JeAorya  bad  some  years  before  taken  a 
pmniasory  note  for  the  amonnt  of  the 
costs,  which  wese  fortber  secured  1^  in* 
doniDg  to  him  a  bill  of  exchange  for  a 
TouTULCuao. 


p&rtoftheanfotmt.  Thfi  mortgagors  were 
all  bankriqpts. 

There  were  two  questions — first.whether 
Jeff^rys  had  any  lien  for  the  balance  due 
to  him  on  the  banking  account. 

Secondly,  whether  he  had  any  lien  for 
his  costs. 

On  the  latter  question,  Comll  t.  Simp^ 
ton  (1),  and  BiUck  v.  Symes  (Si),  were  cited* 

Mr,  Tinney  and  JIfr.  Russell  appeared 

for  the  plaintiff : 

Mr.  Bickerstelh,  Mr.  Beames,  and  Mr, 
Fonbianque,  for  the  defendants. 

TJu  Master  of  the  RoIls.^The  question 
in  this  case  depends  upon  a  very  few  facts. 
In  the  year  1816,  three  persons  of  the 
name  of  Burgess  were  entitled  to  three- 
fourths  of  the  property  in  question,  and 
they  made  a  mortgage  of  this  property  to 
a  lady  of  the  name  of  Mrs.  Murton,  for  the 
sum,  I  think,  of  8,565L  Mrs.  Murton 
died  in  two  or  three  years,  and  Mr.  Dickec- 
son,  and  Mr.  Jefferys,  one  of  the  defendant* 
in  this  cause,  were  her  executors.  Mr, 
Dickerson  and  Mr.  Jefierys  assigned  this 
mortgage  to  a  person  of  the  name  of  VinaU, 
and  Vinall  afterwards  assigned  that  mort- 
gage to  Mr.  Dickerson,  who  had  been  an 
executor  of  Mrs.  Murton.  Upon  that  occa- 
sion the  Burgesses,  the  original  mortgagors, 
joined  in  the  assignment ;  and  the  mortgage, 
which  had  originally  been  in  the  common 
fona~-I  suppose,  a  mortgage  redeemable 
at  the  end  of  six  months,  or  at  the  end  of 
twelve  months — was  then  made  irredeem- 
able till  the  5th  of  January  1828.  Mr. 
Dickerson  continued  the  mortgagee  of  thii 
property,  and,  in  the  year  1 823,  the  bankers 
at  Maidstone,  known  under  the  name  of 
Edmeada  8c  Co.,  became  the  porchasers  of 
the  equity  of  redemption.  It  is  immaterial 
to  state  the  intermediate  changes  of  the 
property  from  Thomas  and  John  Buigesa 
the  younger — that  is  quite  immaterial ;  but, 
in  the  year  1823,  the  bankers  at  Maid- 
stone, Edmeads  &  Co.,  became  the  pur- 
chasers of  the  equity  of  redemption  of  this 
property ;  being  the  purchasers,  they  con- 
veyed to  the  preseM  plainti^  Mr.  Roberts, 
a  banker  in  London* 

(1)  ifi  Vefc  rrs, 
(f)  lTtea.&BBSi.87, 
T 
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It  wts  anamed,  Inr  die  de&ndutef  la 
the  argument,  that  Robarts  was  a  cre- 
ditor to  a  very  considerable  amount  of 
Edmeads  &  Co.,  and  that  fae,  therefore, 
took  this  conveyance  with  a  view  of  secur- 
ing that  debt,  or  part  of  that  debt:  that 
was  stated  without  any  evidence  in  th« 
ease :  it  would  not  have  been  material  if  it 
had  been  true,  but  there  is  no  evidence 
whatever  of  any  such  fact ;  and  the  fact  is 
alleged  to  be  the  other  way.  Mr.  Robarts 
is  the  member  for  Maidstone,  and  it  is  pro- 
bable therefore  he  had  connexions  with 
those  bankers,  iK^ich  gave  him  a  disposi- 
tion to  oblige  them,  by  relieving  them  from 
holding  an  estate  of  the  value  of  about 
ItfiOOL  The  particaUr  date  of  Mr.  Ro- 
barts't  conreyance  is  on  the  12tfa  of  Decem- 
ber He  immediatelygave  noUoe  to 
Mr.  Jefferys  and  to  Mr.  Diekerson,  the 
mortgagee,  that  he  had  become  the  pur- 
chaser of  the  equity  of  redemption,  and 
that  he  desired  to  redeem  it.  He  could 
not  compel  a  redemption,  because,  by  the 
assienment  of  the  mortgage,  which  was 
ma^  subsequently  to  Mrs.  Murton's  death, 
the  mortgage  was  made  irredeemable  till 
the  5th  of  January  18SS.  He  could  not, 
therefore,  compel  a  redemption,  but  he  ap- 
plied fbr  ft  redemption;  that  application 
was  unsuceeaaflil ;  Mr.  Jeflferys  and  Mr. 
Didnrson  refused  the  application.  The 
ftpplication  was  made  to  both,  Mr.  Jefibryi 
being  the  solicitor  of  Mr.  Didcereon. 

In  the  year  18S£,  prior  to  the  purchase 
by  the  Maidstone  bankers,  Mr.  Diekerson, 
with  the  consent  of  the  Burgesses,  delivered 
the  deed,  which  he  held  as  mortgagee,  to 
Mr.  JefTerys,  as  is  alleged  in  the  biU,8imp1y 
with  the  view  to  take  measures  for  effect- 
ing a  sale  of  this  property,  and  for  prepar* 
ii^  an  abstract  of  the  deeds.  Mr.  Jefierys 
has  delivered  a  bill  of  costs,  in  which  he 
Btated  the  delivery  of  the  deeds  for  that 
purpose,  which  I  shall  resd  from  his  bill  of 
costs:  "  Attending  Mr.  Diekerson  for  title 
deeds  in  his  posseuion,  in  order  to  prepare 
an  abstract  thereof  at  Burgess's  request, 
giving  Mr.  Diekerson  receipt  for,  and  un- 
dertaking to  return  the  same,  and  attend- 
ing him  a  forwards.— I^awing  instructions 
for  abstract  of  the  title  of  Mr.  Burgess  to 
the  Road  Farm,  and  Flood  Mill  estates;" 
these  being  the  estates  in  question.  It  is 
said  that  tUe  representation  by  Mr.  Jefferye 


himself  of  the  purpose  fat  which  these 
deeds  were  deHvered,  is  a  most  inaceuratai' 
representatimi :  that  those  deeds  were  de» 
livered,  indeed,  partly  for  some  such  pur- 
pose, but  that  there  was  an  ^reement  at 
the  time  with  Mr.  Bnreess,  who  con- 
sented to  Mr.  Dickerson's  delive^  of  those 
deeds,  that  those  deeds  should  be  held 
by  Jefferys,  not  simply  for  this  purpose, 
but  that  they  should  be  held  also  as  a 
security  for  a  very  considerable  debt  for 
which  he  was  mortgagee  upon  certain  other 
estates.  Now,  it  is  admitted,  that  this  is 
not  proved ;  but  it  is  said,  this  is  only  not 
proved  by  reason  of  an  accident,  fox  that 
the  commisstonan,  in  examining  Mr.  Par- 
kin, whom  the  Court  has  received  as  • 
witness,  were  of  opinion,  that  inasmndi  w 
Mr.  Parkin  was  the  defendant  in  Uiia  snit, 
and  had  stated  his  <muuon  of  this  trans- 
action in  his  answer,  that  it  was  not  neces- 
sary that,  in  his  evidence,  he  shonld  re- 
peat those  statements  which  he  had  made 
in  his  answer ;  and  therefore  his  evidence 
is  defective  with  respect  to  the  proof  of 
such  an  alleged  agreement.  The  commis- 
sioners have  made  an  affidavit  that  such 
was  the  fact,  and  under  sudi  circnmstances 
I  thought  it  my  duty  to  look  to  the  answer 
of  Mr.  Parkin,  in  order  to  see,  whether 
what  he  had  diere  stated  would  have  so 
materially  altered  the  facts,  that  the  Justice 
af  the  case  might  have  been  defeated  hf 
Uiis  error  of  the  commissioners ;  but,  upon 
reading  Mr.  Parkin's  answer,  1  am  of  opi- 
nion, that,  taking  Mr.  Parkin's  answer  uid 
this  statement  of  Mr.  Jefferys  himself  in 
his  bill  tc^ther,  I  am  bound  to  cmne  to 
the  conclusion,  that  there  never  was  such 
an  agreement  with  respect  to  these  deede 
being  a  security  to  Jeffb^  and  Gurr,  for  the 
balance  of  the  banking  account  It  is  very 
true,  that  Mr.  Parkin,  in  his  answer^  doea 
say  that  such  was  a  part  of  tlie  i^reement ; 
but  fae  admits,  in  his  answer,  tibat  chs 
agreement  upon  the  occasion  was  com- 
mitted to  miting,  for  he  himself,  Mr. 
Parkin,  gave  a  receipt  to  Mr.  Diekerson^ 
which  receipt  particularly  states  the  pur- 
pose for  which  those  deeds  were  delivered 
— "  also  the  title  deeds  of  the  Week-street 
and  Flood  Mill  estates,  for  which,  see  ab- 
stract signed  by  Mr.  Dickeraon,  toprepam 
a  release  for  Mr.  Dielmemi  to  Meiank 
Burgess,  on  their  iamtiag  a  ran  im  Mfl* 
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gageatagrtedlMtireentlMpcrtlts.''  This 
wrklen  agreement  therefope,  exi^essed  in 
the  iMeipt,  it  the  evidence  on  which  the 
Court  must  proceed,  and  which,  coupled 
wiUi  the  entry  in  the  bill  of  eo>U  of  Mr. 
JwfBayt,  prom  that  there  wai  no  bu^ 
proouM  u  ia  alleged  here,  but  thtt  it  was 
•  ddiTerf  upon  an  undertaking  to  be  re* 
turned  to  Mr.  Dickenoa.  There  was  no 
posaeeiion  of  the  deeds,  for  the  posseasiMi 
of  the  deeds  renMined  with  Mr.  Diokerson 
—by  possession,  I  mean  the  legal  right  of 
possession.  Mr.  Dickerson  never  relin- 
quished the  possession  of  the  deeds ;  he 
ecHisented  to  their  being  delivered  to  Mr. 
icfibm,  for  the  purpose  of  enaUii^  him 
toaeUthoaacatBles  upon  the  terms  there 
atatadi  nponanundeitakii^thMthedeedB 
ahoaU  be  deliTavcd  to  hini.  There  waa 
DO  deUvery  of  dw  deeda  therefinre,  nor  any 
poaieaaioo  of  the  deeds  in  die  sense  in 
which  possession  creates  an  equitable  title. 

But,  suppose  there  had  been  the  agree- 
ment which  is  alleged  on  the  part  of  the 
defenduts,  would  that  agreement  have 
given  them  a  lien  ?  It  was  not  an  agree- 
ment that  they  should  retain  possession ; 
that  oonld  not  be,  tot  the  pomesaion  re- 
naiaed  with  Mr.  Diekerson ;  they  had  the 
custody  merely,  and  not  the  possession.  It 
would  have  hem  an  agreement,  therefore, 
supposing  it  to  have  existed  as  it  haa  been 
a^uad,  diat,  when  Mr.  Buivess  became 
andtled  to  the  possession  of  the  deeds, 
he,  Mr.  Burgess,  would  deliver  those  deeds 
to  Mr.  Jefi^ys,  in  order  that  Mr.  Jefferya 
B^lht  acquire  a  lien.  Now,  would  such 
an  agreement  as  that  give  a  Hen  ?  Courts 
have  gone  very  far  when  they  have  per- 
mitlM  d^veiy  of  die  deeds,  and  the  pos< 
aasaiaa  of  the  deeds  under  that  delivery, 
to  ghre  an  equitable  dtle ;  but  an  agree- 
mam,  that  when,  upon  a  contingency,  Mr. 
Burgeaa  ahould  become  endtkd  to  the 
poaMesion  of  the  deeds,  he  would  deliver 
thapoaaeasiim  of  die  deeds,  is  going  much 
ftrmer  than  any  court  of  equity  has  ever 
gaoOk  or  ever  could  in  reason  go.  If, 
therefore,  the  case  had  been  proved,  as  it 
m  insisted  upon  by  the  defendant,  it  would 
have  amounted  to  nothing ;  but,  in  truth, 
the  very  contrary  is  proved :  it  is  proved 
dMi  Am  was  a  delivery  of  the  deeds, 
givingthe  enstody,  and  not  the  pos- 
•NBoa^f  dit  deedit  to  Mr.  Jeffinys,  and  on 


an  undertaking  to  retnra  them  to  the  mort- 
gagee. After  this  transaction,  Mr.  Je£rer3rs 
finding  hia  dtle,  I  suppose,  to  this  alleged 
lien  not  very  perfect,  being  himself  con- 
vinced he  could  not  make  mnehadvantago 
of  die  snsposed  agreement,  he,  hunsel^ 
pays  off*  Mr.  Dickeraon's  mortgage,  and, 
(Mtying  off  the  mortgage,  he  beoomes  en- 
titled to  the  possession  of  the  deeds.  Mr. 
Dickerson,  by  receiving  his  money,  and 
assigning  his  mortgage,  of  course  parted 
with  his  tide  to  retain  the  deeds,  and  Mr. 
Jefferys,  as  mortg^ee,  became  entided  to 
the  possession  of  the  deeds.  As  mortga- 
gee, did  he  acquire  uy  other  lien  than  the 
mortgagee,  from  whom  he  received  his  as- 
signment, had,  in  respect  of  those  deeda  t 
He  certainly  could  not  attach  npcm  hia 
possession,  as  mortgagee,  diat  lien  i^iefa  he 
daimed  under  the  suroosed  agreement  to 
which  I  have  referred. 

Shortly  before  the  5th  of  Jimuary  1828, 
when  this  mortgage  was  made  redeemable, 
Mr.  Robarts  applies  by  a  letter,  written  by 
himself  to  Mr.  Jefferys,  reqaeaUng  that  ha 
would  name  some  banker  to  whom  the 
amount  of  the  mortgage  money  should  be 
paid  in  London,  and  proposing  to  make 
the  payment  in  any  manner  that  should  be 
aadsfactory  to  Mr.  Jefferys.  Mr.  Jefferys 
answers  that  letter  by  insisdng  on  his  lien 
—Mr.  Robarta  ofBen  to  pay,  not  merely  the 
amount  of  the  morloi^  mon^  and  iiw 
terest  that  would  be  due  on  the  5di  of  Ja- 
nuary 1828,  but,  in  order  to  avoid  litiga- 
tion, he  offers  to  pay  the  coats,  in  respect 
of  which  Mr.  Jefferys  claimed  a  lien- — I 
think  the  sum  of  800/.  is  what  he  offered 
to  pay.  This  too  ia  refused.  Mr.  Jefferys 
jnaists  <m  a  further  lien.  On  the  5th  of 
January,  the  day  when  the  premises  were 
redeemable,  a  Mr.  Walker,  on  the  part  of 
Mr.  Robarts,  goes  to  Chatham,  where  Mr. 
Jefferys  resided;  he  does  not  see  Mr. 
Jeffie^— he  was  ill  in  bed ;  but  Mr.  Walker 
sees  his  muuiging  clerk,  he  sees  his  partner, 
he  tells  them  the  business  upon  which  he 
ia  come,  and  he  desires  that  they  will  com- 
municate that  business  to  Mr.  Jefferys,  in 
order  that  Mr.  Jefferys  may  receive  the 
money  which  he  is  ready  to  tender — that 
tender  then  amountrag,  not  merely  to  the 
amount  of  the  mor^^ge  money,  but  to  this 
sum  also  of  800/.  for  costo.  Mr.  Jefferys 
is  too  fll  to  see  Mr.  Walka;  be  sees  hia 
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ckrk,  who  goes  from  Mr.  Walker  up  into 
the  bed-room  of  Mr.  Jefierys,  but  he  will 
not  see  Mr.  Walker,  he  will  not  authorize 
his  clerk  to  receive  the  money,  he  will  not 
authorize  his  partner  to  receive  the  money, 
and  Mr.  Walker  is  obliged  to  return  with 
the  money  in  his  pocket,having  first  served 
a  written  notice,  at  the  house  of  Jefierys*  of 
the  purpose  for  which  he  attended.  Im- 
mediately upon  Mr.  Walker's  return,  a 
letter  is  again  written  to  Mr.  Jefierya,  pro- 
posing to  pay  to  him  what  should  be  so 
due  in  respect  of  the  mortage  money  and 
of  his  costs.  Mr.  JefTerys  answers,  that  he 
is  quite  willing  to  receive  the  mortgage 
money,  and  he  is  quite  willing  to  receive 
the  amount  of  the  costs  which  he  then 
claims  with  interest,  making  it  amount,  I 
think,  to  B391.,  but  he  says,  although  he 
will  assign  the  mortgage,  upon  receiving 
the  amount  of  the  mortgage  money  and  the 
coBtSi  yet  be  will  not  deliver  the  deeds^ 
becaose  he  claims  a  lien  under  this  alleged 
agreement,  to  which  I  have  relerred*  in  re- 
spect of  the  Bums  of  money  dtie  to  Um 
origioally ;  and  Mr.  Robarts,  dierefore,  is 
compelled  to  institute  this  suit  for  the 
purpose  of  redeeming  this  mortgage,  and 
obtaining  possession  of  the  title  deeds. 

I  have  already  clearly  expressed  my 
opinion  as  to  the  sum  due  on  the  banking 
account,  and  it  remains  for  me  only  to  state 
my  opinion  with  respect  to  the  lien  for  the 
costs.  Mr.  Robarts  having  tendered  800/., 
and  that  tender  having  been  refused,  he  is 
not  bound  by  that  tender,  and  the  Court 
ia  to  consider  the  question  as  if  no  such 
tender  had  ever  been  made.  It  appears, 
that,  on  a  day  stated  in  the  evidence,  Mr. 
Jeflferys.bad  received  a  promissory  note 
payable  on  demand,  for  the  amount  of  the 
costs  then  due,  750^  and  upwards ;  after* 
wards,  Burgess's  credit  probably  declining, 
he,  in  addition,  received  from  Burgess  a  bill 
of  exchange,  not  for  the  whole  amount  of 
7^0/.,  not,  therefore,  in  lieu  of  the  promis- 
sory note,  but  as  a  separate  security,  and  this 
bill  of  exchange  be  proves  under  the  com- 
mission of  bwkroptcy*  The  promissory 
note  is  not  a  promissory  note  of  the  client 
alone,  but  is  the  joint  {Hwmissory  note  of 
himself  and  another  person,  who  ia  his  re- 
lation ;  and  the  questim  is,  whether  the  ac- 
ceptance of  those  securities  is,  or  is  not, 
»  Wftiver  of  the  lien  which  Mx*  Jefiery« 


Would  Otherwise  bare  bad  in  r^iect  of  hit 
bill  of  costs.  In  the  case  referred  to,  of 
Cowell  V.  Stmpsoitt  which  is  the  leadit^ 
case  on  this  subject,  Lord  Eldon  did  not 
absolutely  decide,  that  in  every  case  the 
acceptance  of  the  security  would  amount 
to  a  waiver  of  the  lien ;  he  certainly  there 
refers  to  the  particular  circnmstances  of 
the  security  delaying  the  payment  of  the 
amount  of  the  bill  for  three  years ;  and  he 
reasons  very  forcibly,  that  that  delay  of 
the  payment  for  three  years  was  utterly 
inconsistent  with  a  lien,  because,  if  pay- 
ment waa  to  be  delayed  for  three  years, 
and  the  papers  in  the  hands  of  the  solicitor 
were  not  to  be  delivered  up  till  paym»it, 
it  would  place  the  client,  during  those  Uiree 
years,  in  a  situation  of  great  disadvantage. 
That  circmnsUmce,  to  some  extent,  exists 
hero  in  the  bill  of  exchange,  for  the  bill  of 
exchange  was  payable,  1  think,  at  two 
months'  date.  But,  according  to  lArd 
Eldon's  opinion,  in  a  subsequent  case  of 
Baleh  v.  Symetf  where  there  is  a  security 
which  delays  that  payment  of  the  bill  oif 
costs,  it  would  operate  only  to  the  amount 
of  that  security,  and  if  the  bill  of  costs 
exceeded  the  amount  of  that  security,  the 
lien  remained  in  respect  of  the  excess.  If, 
therefore,  this  case  is  to  turn  on  the  bill  of 
exchange  alone,  there  would  remain  a  lien 
in  respect  of  the  excess. 

But,  I  am  of  opinion,  upon  a  principle 
not  referred  to  by  Lord  Eldon,  that  the 
lien  here  is  wholly  gone ;  I  am  of  opinion 
that  the  taking  of  this  promissory  note  was 
altogether  a  waiver  of  the  lien  of  the  soli- 
citor ;  I  am  of  opinion  it  would  have  been 
a  waiver,  if  it  had  been  a  promissory  note 
of  the  client  alone,  and  upon  this  principle 
—a  promis8c»y  note,  payable  on  demand, 
bears  interest  from  the  time  of  the  de- 
mand ;  the  demand  might  have  been  made 
the  moment  after  the  promissory  note  was 
received,  and  interest  would  have  run  there- 
fore upon  the  promisscury  note  from  that 
day*  Now,  my  opinion  is,  that,  inasmuch 
as  a  solicitor  has  no  claim  to  interest  upon 
the  amount  of  his  bill  of  coats,  if  he  takes 
a  security  for  the  amount  of  his  bill  of 
costs,  which  will,  ia  fact,  give  him  interest 
aa  her^  that  aecurity  is  a  waiver  of  bia  lien  { 
and  upon  that  ground  I  am  of  opinion,  that 
Mr.  Jefferys  taking  the  promissory  note 
4id  lose  his  lien,  as  fplicitor,  upon  th^ 
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deeds.  Th»  retnuding  qoestioa  is  only 
with  respect  to  the  costs  of  the  suit.  I 
think,  altogether,  JefiTerys'  conduct  has  not 
been  aaeh  aa  to  exempt  him  from  the  costs ; 
he  has  made  a  claim  which  he  now  states 
was  partly  made  in  mistake*  and,  upon  the 
whole,  his  resistance  to  the  delivery  of 
theae  deeds,  and  to  the  redemption  of  the 
mortgage  which  haa  occasioned  this  suit, 
appears  to  be  an  unreasonable  resistance, 
wd  he  must  pay  the  cosu.  I  must  de- 
clare, that  tbe  defendants  Jefferya  and  Gurr 
have  no  lien,  and  the  defendant  Jefierys 
has  no  lien,  either  in  respect  of  the  alleged 
balance  doe  to  them,  or  of  their  hill  of 
ooata.  .^esr- 

—  #1 

1830.    >     lOUU  0.  R0BAftT8.X^SJ^ 

^  lalahr  mm  l^aekt  to  ilUgU'mitie 
cAiUrm,  finmSed  (A«y  allavud  twentt/-one ; 
with  a  hi^it  OKTt  if tbttfdkdiuder  thai  age  j 
and  appemted  tnut^  and  gmrdimt  ^  ike 
ciiidraif  eamutlg  requaiing  those  trustees 
and  guardians  to  take  care  of  the  education 
of  the  children:— Held,  that  tlie  children 
were  entUled  to  iiUerest  on  their  legnciee  dur^ 
iiy  their  minority* 

By  bis  will,  bearing  date  the  24th  of  No- 
Tember  ISZS,  George  James  Robarts,  after 
giving  8,000/.  to  trustees,  in  trust  to  pay 
the  interest  to  Mary  Ann  Harben,  during 
ber  life ;  and,  after  mentioning  that  be  had 
by  a  certain  deed  phced  in  the  names  of 
tmateea  the  sum  of  10,000/.  three  per  cent 
consols,  for  the  use  of  Mary  Ann  Harben, 
during  her  life,  gave  and  bequeathed  as  fol- 
lows:— 

**I  do  give  and  bequeath  this  sum  of 
10,000/.  three  per  cent,  consols,  after  the  de- 
cease of  Mary  Ann  Harben,  to  be  equally 
divided  between  ber  two  children  herein- 
after named,  namely,  Georgiana  Charlotte 
Harben  Rolmrts,  and  her  infant  brother,  not 
yet  baptised,  but  whom  I  purpose  to  name 
Jaiaea  George  Harben  Robarts,  for  their 
jnnt  iiae  and  boiefit  for  ever.  In  the  event 
«f  tbe  children  dying  before  they  attain  the 
age  of  twenty-one  years,  I  then  will  and 
liMequeath  the  10,000/.  three  per  cent,  consols 
to  tbe  survivor,  or,  in  case  they  botli  die 
bftfon  Ib0;  suain  the  age  of  tfrenty-ow 


years,  I  then  wQl  atid  bequeath  the  10,0004 
three  per  cent,  consols  to  my  nephew,  Haity 
Robarts  and  bis  heirs  for  ever.  In  like 
manner  I  will  and  bequeioh .  to  my  two 
children,  G.  C.  H.  Robarts  and  J.  G.  H. 
Robarts,  after  the  decease  of  their  mother^ 
Mary  Ann  Harben,  in  equal  pnuiortionah 
the  sum  of  8,000/,  before  named  in  tbia 
my  will  and  testament,  subject  to  die  aamt 
provisioa  as  is  directed  in  the  above  para* 
grub,  vis.  in  the  event  of  the  children  ^ing 
before  tbey  attain  twenty^one  years  of  age^ 
I  then  will  and  bequeath  the  sum  of  8,000^ 
to  my  nephew,  Henry  Robarts  and  his  heirs 
for  ever." 

In  a  subsequent  part  of  his  will  tbe  testa- 
tor willed  as  follows : — "  I  willed  bequeath 
to  my  daughter,  Georgiana  Charlotte  Har- 
ben Robarta,  daughter  also  of  the  abov&> 
named  Mary  Ann  Harben,  the  aum  of 
10,000/.  steding  for  her  own  absolute  use 
and  benefit,  provided  she  attain  the  we  of 
twenty-one  yean.  In  de&ult  of  .this,  I  will 
and  bequeath  the  10,000/.  sterling  to  her 
brother,  James  George  Harben  Roberts,  pro- 
vided he  attain  tlie  age  of  twenty-one  years ; 
but,  in  default  of  this,  I  wiU  and  bequeath 
the  sum  of  10,000/.  to  my  nephew,  Harry 
Robarts,  and  his  heirs  for  ever.  I  will  and 
bequeath  to  James  George  Harben  Robarts 
the  sum  of  10,000/.  sterling,  for  his  own 
absolute  use  and  benefit,  provided  he  attains 
the  age  of  twenty-one  years;  but,  in  de- 
fault thereof,  I  will  and  bequeath  the  turn 
of  10,000/.  sterling  to  bis  sister,  G.  C  H. 
Robarts ;  but,  in  the  event  of  one  or  both 
of  them  dying  before  tbey  attain  the  age  of 
twenty-one  years,  I  then  will  and  bequeath 
the  sum  of  10,000/L  to  my  nephew,  Harry 
Roberts,  and  his  heirs  for  ever.  I  wiU  and 
bequeath,  that  the  l^cy  duty  on  the  lega- 
cies bequeathed  to  G.  C.  H.  Robarts  and 
J.  G,  H,  Robarts,  be  paid  by  my  executorg 
out  of  the  residue  of  my  property.  I  will 
and  bequeath  to  George  Francis  Stuart  the 
sum  of  10,000/.  sterUng  for  Ins  sole  use 
and  absolute  disposal,  ^vided  he  attains 
the  age  of  twenty-one  yeara  {  but,  in  de* 
fault  thereof,  I  then  wiU  and  bequeath  the 
sum  of  10,000/.  to  my  nephew,  Han^ 
Robarts,  and  his  hein  for  ever.  I  consu- 
tute  and  appoint  my  brother,  Abraham 
Wildey  Robarts,  and  my  much  esteemed  • 
friend  Charles  Mills,  jun.,  trustees  and  guar- 
dians to  the  ««yerM  perapiw  bereinbeforo 
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nmtAt  tidlcMBetdvimplonandnqnttt 
Alt  AaywooUhamtiie^oodDeas  toittend 
pwdcttlarW  to  the  edoeatimi  and  wdl-bdng 
of  G.  C.  H.  Robarti,  and  we  that  she  is 
properlj  and  virtuously  brought  up  and 
oduoated  i  and  I  further  will  and  direct  ^at 
O.  C.  H.  Robarti  is  on  no  account  to  dispose 
of  faers^f  in  marriage  without  the  previous 
oeoaent  of  her  gnardians,  ^ther  before  or 
after  she  attaint  twenty-one  years  of  age,  on 
pain  of  forfeitfa^  two-thirds  of  the  vdue  of 
the  IsBBciea  beqoeaUied  to  her  in  this  my 
wUK  loamMtlyTeeoanaendG.C.  H.  Ro- 
bnti  and  her  noUier  to  the  ftvourabia 
notice  of  my  mother,  sisters,  and  family  in 
«enmlt  and  t  hope  and  tmst  they  will 
£av«  aoow  fteling  consideration  for  the  cir- 
cnnstances  of  their  turtfa,  and  to  do  all  in 
their  power  to  make  them  respectaUe  and 
happy  in  life." 

The  testator  conduded  his  will,  by  be- 
queathing the  residue  of  his  property  to  his 
brothers  and  sisters,  and  appoinung  Charles 
Mills  and  Abraham  Wildey  Robarts,  his 
ezecnters. 

The  bill  was  61ed  by  the  exeenton ;  and 
die  qBeation  was,  wheuier  tlie  ebildren  were 
entitled  to  intereet  on  the  lq;adea  during 
their  nuDoritiei. 

Mr.  Riusetlt  for  the  plaintiff : 
Mr.  Pmbertm  ttx  the  children  of  Mr. 
Harben. 

Tfab  testator  has  placed  himself  m  loco 
partnti*  to  those  childrai ;  and,  therefore, 
they  are  entitled  to  interest  on  their  lega- 
cies :  Brautrom  v*  IFttttmoii  (1),  and 

ilfr.  ZVmuy  (contrft)  aigued,  that  nothing 
Tested  in  the  children  tiH  they  attained 
twenty-one  years,  and,  consequently,  that 
they  were  not  entided  to  interest. 

The  Matter  of  the  RolU.'^Jt  is  clear  that 
these  children  were  not  intended  to  take 
the  l^aclee  unless  they  attained  twenty-one 
years ;  but  the  testator  has  used,  in  other 
parts  of  his  will,  expressions  which  manifest 
that  he*  intended  them  to  have  the  interest 
in  the  meanthne  fbr  their  maintenance.  He 
Ilea  appointed  tmateei^  lAo  are  to  educate 

(1)  7  VflS.  4S1. 
(t>  lP,Wnu.7e«. 


then:  most  it  not  bo  intended  that  he 
meant  these  tnutees  to  hold  the  property 
fbr  their  benefit,  if  they  atuiosd  twenty- 
one  years,  «id,  in  the  meantime,  to  ^>ply 
the  income  to  Uieir  suf^ort  ?  Brmiutrom  t* 
^ttttNJonis  an  antbority  InpMttt. 

Declare  the  diil&en  entitled  to  btneet 
on  their  legacief. 


1890.   ^  VBLBT  e.  moonotm. 

A  testator  heg'tnt  Am  mil  by  directing  lAof 
aU  hit  just  debts  be  first  paid;  he  twn  de» 
vises  BLackacre  to  and  frhiteacre  toB  ;  and 
charges  Blackacre,  and  Ay  his  Aetr«,  exrcu* 
tors  and  admimstratorst  niith  payment  of  an 
annuity,  nhieh  was  seettred  by  the  testator's 
bond;  pees  varkms  legacies,  and  bequeaths 
the  residne  of  his  pertmal  estate  to  A;  and, 
by  acot^ihermokeethe  gyit^^residnti 
andgioes  half  of  it  loA.andtht  other  haljf 
10  B  :^Held,  that,  as  beineen  A.  and  B,  the 
pereemUy  was  exonerated  Jrom  the  amnuly, 
and  A,  was  bound  to  elect,  either  to  renowce 
aU  benefits  ttnder  the  will,  or  to  prooido  Jar 
lAff  annuity, 

Thomas  Brown,  by  his  will,  devued  and 
bequeathed  as  fidlowa : — **  First,  1  will  and 
direct  that  all  my  jnst  dehu,  funeral  and 
testamentary  expenses  be  fiilly  wdd  and 
satisfied.  I^veanddense  aUanasii^Eular 
my  messu^^,  cott^es,  doses,  landa,  te- 
nements and  hereditaramts  whatsoever, 
eituate  and  being  In  the  parish  of  Wiblbrd, 
in  the  comity  of  ItnooUi,  imto  Thomas 
Rockcliflfe,  the  younger,  son  of  Thomas 
RockclifTe,  his  heirs  and  assigm  for  ever. 
Also  I  give  and  devise  all  and  every  my 
messuages,  cottagesi  closes,  lands,  tene- 
ments and  hereditaments  whatsoever,  situ- 
ate and  being  in  Wiltonghby,  in  die  parish 
of  Ancester,  unto  John  Welby,  his  heirs 
and  assigns  for  ever.  And  whereas  I 
have,  by  a  eertam  bond  or  obligation, 
bearing  date  the  iSOth  of  July  1 819,  become 
bound  unto  Robert  Howe  Heme,  esq.,  and 
James  Heme,  gent.,  in  die  penal  sum  of 
4,000/.,  conditioned,  in  case  the  marriage 
between  me  and  my  wife,  Leonora  Heme, 
dionld  be  duly  had  and  Kkitauxed,  tad 
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the  haaaan  shonld  hippen  to  surriref 
Ibr  psymeBt  by  me,  my  han,  execntorti 
or  adminiBtimtora,  unto  Leonora  Broira 
(tlmi  I<e<HioTS  Heme),  of  one  annuity  or 
yeariy  mm  of  800/.,  by  quarterly  pay- 
ments, as  in  such  bond  or  obligation  is  ex- 
pressed: Now,  I  do  hereby  cbai^,  and 
Toikm  dia^greable,  all  and  singolar  my  nwt> 
soages,  cottages,  closes,  lands,  tenements 
and  hereditaments,  situate  and  being  in 
Wiltford  aforesaid,  and  hereinbefore  de- 
Tised  to  Thomas  Roekcliffe,  the  younger, 
his  heirs  and  assigns ;  and  also  Thomas 
Bockeliffe,  his  heirs,  executors  and  admi- 
nistrators, and  every  of  them,  to  and  with 
the  payment  of  the  annuity  or  yearly  sum 
of  soot,  in  case  Leonora  Brown  shall  be 
Imng  at  the  time  of  ray  decease." 

He  then  gave  various  legacies,  uid  be- 
qaea^cd  as  follows — "The  residue  and 
TCBainder,  of  my  goods,  ductals,  moniea, 
Ibr  money,  household  goods,  books,  livo 
and  dead  stoek,  implements  of  hnabuidry, 
ptate,  linen  and  china,  wine  and  liquors, 
and  all  other  my  personal  estate  and  effects 
of  what  nature  or  kind  soever  and  where- 
soever, I  give  and  bequeath  unto  Tbomae 
HockcKffe,  the  younger,  to  and  for  his  own 
nae  and  bmefit and  he  nominated  John 
Wdby,  Thomas  Rockelifie,  the  younger, 
and  John  Boyfidd  MiUington,  executors  of 
his  will. 

By  a  codicil,  he  revoked  the  residuary 
bequest  given  to  Thomas  Rockdifie,  and 
gave  unto  him  one  moiety  of  his  goods, 
chattels,  personal  estate  and  elfecta  to  and 
for  his  own  use ;  and  the  other  moiety  of 
the  sane  unto  John  Welby. 

The  bill  was  filed  by  Welby,  who  in- 
sisted, that,  according  to  the  true  construe- 
tkm  ot  the  will  and  codicil,  the  annni^  of 
soot  was  charged  upon  the  lands  at  Wils- 
ferd,  and  upon  Thomas  Rockcli£fe  person- 
alfy,  in  exoneration  of  the  personal  estate 
of  die  testator,  bequeathed  by  the  will ; 
and  that,  as  between  the  ^aintiff  and  Rodc- 
liflb,  the  plaintiff  was  not  liable  to  contri- 
bute to  the  annuity,  but  was  entitled  to  one 
dear  moiety  of  the  residue  of  the  personal 
estate,  freed  and  dischai^^  from  the  pay- 
ment of  the  annuity. 

The  defendant,  by  his  answer,  stated, 
that  the  rents  and  profits  of  the  Wilsford 
estate  amounted  to  the  sum  of  201.  per 
aanoi  and  U  iadattd  tfaftt  the  mmxc 


had  not  anv  power  to  chn^  fa!m  person^ 
aUy  with  the  payment  of  the  anntnty;  and 
that  the  testator's  personal  estate  was  notv 
according  to  the  true  construction  of  the 
will  as  between  dw  plaintiff  and  himy 
Rockdifie,  exonerated  from  Ae  ammi^  t» 
Leonora  Brown;  and  that  tte  testator^ 
dear  tosiduary  perMmal  eatato  ww  Httkr 
more  than  sufficient  to  tecnie  the  payment 
•f  die  aanni»ri  night  not,  in  case  oer- 
tun  mcntgages  were  piUd  olF,  become  mor9 
than  safflcient  fin  that  purpose  t  and  that 
the  efiict  of  the  chaive  in  the  will  upon 
the  real  estates  devised  to  him,  RoekcUfib, 
and  upon  him  personally,  was  merdy  aa 
between  the  real  estates  devised  to  Rodc- 
cUffb  and  die  other  real  estates  of  the  tes- 
tator to  mdEO  the  former  primarily  liable. 

By  a  decree,  made  byLordOifford,  on  thn 
9th  of  July  18t4,  it  was  dedared,  that  the 
arniu^  of  soot,  seeured  to  be  pa^  to  Leo-> 
nora  Brown  for  life  by  the  bond  of  Thomas 
Brown,  was,  as  between  the  plamtiff  and 
Thos.  Roekcliffe,  charged  by  the  testator's 
will  and  codicil  upon  the  real  estates  of 
Wilsford,  devised  to  Rookdifle,  and  upon 
Roekcliffe  personally,  in  ezonmcion  of 
the  testator's  personal  estate;  and  that 
Roekcliffe  was  bound  to  elect,  whether  he 
would  renounce  all  benefit  under  tlw  tesi 
tator's  wUl  and  codicil,  or  provide  a  proper 
security  for  the  due  payment  of  the  an* 
nuity. 

Against  dna  dacree  the  defim&nt  Bock- 
difib  appealed. 

The  JLwd  ChaneeUor  stated,  diat  the 
ease  was  of  great  diffionlty,  but,  on  the 
whole,  be  thought  the  decree  right. 

The  decree  was  Aenfbn  afifiacdj  bat 
without  costs. 


^    canCHEXT  t>.  TAYNTOH. 

A  UOttUtrt  mfkr  thvimg  m  uUUt  to  Mr 
aon-in-tot  B,  gm$  tMe  renim  ^  Ait  rcoi 
mrfpenomU  estete  to  Att  iemg^  8.  B^for 
her  natural  Ufe,  farJurtoleand sepcmfa  mm 
andben^  andtoat  the  same  ihould  not  he 
nitjtci  to  the  ib&te  ef  her  taid  hii^mad;  Ae 
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Ur,  all  the  tetit  rrndWi  and  rewtamdgr  of 
Ai*  realeatatet,  of  what  nature  or  kind 
unto  her  second,  (Atrrf*  fourikt  and  every 
younger  cfuld  or  children,  ehare  and  ehare 
alUxt  at  tenanti  in  eonmon,  nnth  a  limitation 
9Krhicaaehi$  doughs  ehtMlddie  leaving  no 
iuM,  or  ^  her  wmd  and  i^her  ehikken  d^ 
not  attain  hie,  ha,  or  thmr  retpectiee  age  or 
ogee  cf  Vmniy^me  yean,  and  imv  mH  mar- 
ned  btfore  tuch  t^,  with  the  eoneent  ef  Au 
ma  ana  dee»glder,  emii  the  mmwr  ^  themi 
and  .  he  declared  hie  and  meaning  to  be 
that  hit  ton  and  dottier,  or  the  turvicor  of 
them,  thottld  be  subscribing  nUnettet  or  irtt- 
nets  at  the  nedding  tf  such  child  or  children 
tliat  should  so  marry  before  his,  her,  or  their 
respective  age  or  ages  of  twenty-one  yean, 
otherwite  such  child  or  clUldren  should  not 
have  or  receive  any  beneJUfrom  hit  will.  B, 
diedj  and  the  daughUr  married  a  second 
huband:~-Held, 

That  the  children  of  the  second  marriage 
men  tn^lbd,  m  mUat  the  eWdren  pf  w« 
firett 

Thai  ihe  thane  did  not  vest  tdl  the 
^ttldreHatt(unedtmeiUy'Oii»ymure,orm»ried 
with  content, 

John  Hughes,  of  Cheltenham,  esq.,  hy 
bis  mil,  datMl  the  StSvd  of  NoTemb«r  1766, 
a^r  derising  an  estate  to  his  son-in-law» 
Jdka  BiUii^ey  and  his  heirs,  derised  all 
the  rest,  residue*  and  remainder  of  his 
wtatM,  both  real  and  personal,  of  what 
nature  or  kind  soeTOr,  unto  trustees  therein 
named,  dieir  heirs,  executors,  administra- 
tors, and  assigns,  in  trust  to  pay  and  apply 
the  vmts,  interest,  dividends,  and  proceefu 
thereof,  unto  his  daughter  Sarah  Billings- 
ley,  for  her  natural  life,  for  her  sole  and 
sejKirate  use  and  benefit,  and  so  as  the  same 
should  not  be  subject  to  the  debts  of  her 
said  husband;  and,  afler  her  decease,  gave 
and  bequeathed  all  his  personal  estate,  of 
what  nature  or  kind  soever,  unto  his  next 
of  kin,  who,  as  such,  woiUd  be  entitled 
thereunto,  under  the  Statute  of  Distribu- 
tion. And  he  also  gave  and  devised,  from 
and  after  the  decease  of  his  said  daughter, 
all  the  lestt  residue,  and  remainder  of  his 
ml  estntee,  of  what  nature  or  kind  soever, 
unto  her  second,  third,  fourth,  and  every 
younger  child  or  children,  share  and  share 
aUke,  as  tenants  in  common ;  but  in  case, 
his  said  daughtei  should  dk  leaving  no 


issue  behind  her,  or  if  his  said  daughter's 
second,  third,  fourth,  and  every  other  child 
did  not  attain  his,  her,  or  their  respective 
age  or  ages  of  twenty-one  years,  and  were 
not  married  before  such  age,  with  the  con- 
sent of  his  son  and  daughter,  and  the  sur- 
vivor of  them,  he  gave  and  devised  his 
estate  in  Leekataptra,  then  in  the  posses- 
sion of  Mr.  Rose,  and  fifty  acres  of  land, 
was  the  same  more  or  less,  a4j oining  part  of 
the  said  estate,  wkidi  Iw  bought  of  Thomas 
White,  unto  his  sister  Elisabeth  Gregory, 
and  her  heirs  for  ever  ;  and  he  also  gave 
all  the  rest,  residue,  and  remainder  of  his 
real  estate,  of  what  nature  or  kind  soever, 
in  the  parish  of  Cheltenham  aforesaid,  unto 
bis  sister  Mary  Marsham,  aud  her  heirs 
for  ever ;  and  that  no  misconstruction 
might  be  put  upon  the  word  "  consent," 
his  will  and  meaning  was,  that  his  son  and 
daughter,  or  the  survivor  of  them,  should 
be  subscribing  witnesses  or  witness  at  the 
wedding  ofsnchchildor  children  thatshoold 
so  marry  before  liis,  her,  or  their  respective 
age  or  ^ges  of  twenty-one  years,  otherwise 
such  diild  or  diildren  should  not  bave  oc 
reenve  any  benefit  from  bis  will. 

The  testator  died  in  February  1767. 

The  prayer  of  the  bill  was,  that  the 
rights  and  interests  of  the  plaintifl^,  and  the 
several  other  parties  claiming  to  be  enti- 
tled to  the  residue  of  the  real  estates  of, 
the  testator,  might  be  declared  by  the 
Court. 

The  testator's  daughter  Sarah  had  inter- 
married with  John  BilUngsIey  in  January 
176fi;  and  John  BUling^ey  died  in  the 
month  of  May  1774,  leaving  his  said  wife, 
him  surviving,  and  havii^  hM  isam  by  her 
five  children. 

Sarah,  after  the  death  of  her  late  hus- 
band, intermarried  with  the  defendant 
Richard  Critchett,  by  wh«n  she  had  isaoe 
ten  children. 

Sarah  died  in  1823. 

Several  of  the  children  died  under 
twenty-one  years,  and  without  being  mar- 
ried. 

Mr,  Pemherton  and  Mr,  Jemmett  ap- 
peared for  the  ^ainti£& : 

Mr.  BickerHeth  aod  Mr,  Lyndk  woe  for 
the  defendants. 

It  w«a  contended— -first,  thit  the  chil* 
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dren  of  the  second  mtrriage  did  not  take 
any  share — ^and  that  the  testator  referred 
ofily  to  the  children  of  his  daughter's  then 
■nlMisting  marriage. 

A  aecond  question  wast  whether  chil- 
droi,  who  died  under  twenty-one  years, 
without  having  been  married  with  the  re- 
qoired  consent,  took  any  share  of  the  fund : 
and  that  d^tended  on  the  questiiHit  whe- 
ther the  interests  vested  in  the  dkildren 
as  they  came  m  etw. 


children,  except  those  who  attained  twenty- 
on^  or  married  with  ouuent. 

The  fund  is  not  given  over,  unless  all 
the  children  die  under  twenty-one  years, 
or  marry  without  consent.  They  did  not 
all  die  under  twenty-one  years,  or  marry 
without  consent.  Therefore  nothing  passes 
by  the  gift  over. 


The  Master  of  the  RoUs.~The  first 
question  is,  whether  the  children  of  the 
second  marriage  share  with  the  children  of 
the  first — I  am  of  opinion  that  they  dosha  re. 
The  testator  did  not  contemplate  a  second 
marriage  of  his  daughter  ;  but  her  purpose 
was  to  make  a  provision  for  his  yonnger 
children  generally;  and  the  limitation  over 
is  in  case  she  should  die  leaving  no  issue. 
If,  therefore,  she  had  left  issne  by  a  se- 
cind  marriage,  the  gift  over  would  not 
have  Ukea  efihct. 

The  second  question  is,  when  did  the 
interest  vest  in  the  children.  The  first 
words,  by  which  he  gives,  after  the  decease 
of  his  said  daughter,  all  the  rest,  residue, 
and  remainder  of  his  real  estates,  of  what 
nature  or  kind  soever,  unto  her  second, 
third,  fourth,  and  every  younger  child  or 
cbildreii,  iluure  and  share  alike,  as  tenants 
in  common,  would  give  the  children  a 
vested  interest  at  the  death  of  the  testator. 
Are  there  any  snbseqaeat  expressions  in 
the  wiU,  which  xnaniftst  that  such  was  not 
the  mteittion  of  the  testator  f  In  the  sub- 

Suent  part  of  the  will,  he  states  his  will 
L  meaning  was,  that  his  son  and  daugh- 
ter, or  the  survivor  of  them,  should  be 
subscribing  witnesses  or  witness  at  the 
wedding  of  such  child  or  children  that  shou  Id 
so  marry  before  his,  her,  or  their  respec- 
tive age  or  ages  of  twenty-one  years,  other- 
wise sneh  child  or  children  should  not  have 
or  receive  any  benefit  from  his  will.  There- 
fore a  child,  who  married  under  twenty- 
one  years  without  consent,  was  to  take  no 
benefit  under  the  will :  it  necessarily  fol- 
lows, that  nothing  was  to  vest  in  such  a 
child ;  for,  if  anything  had  vested,  the 
diild  would  have  been  entitled  to  mainte- 
nance out  of  the  share  belonging  to  it. 
Ifothing,  therefore,  vested  in  any  of  the 
Voi.VlU.CHAm. 


]  830.     ^    BAGLEY  V.  HOLLARD. 

J  testator  devises  ■  a  leasehold  lo  E,  the 
only  mrtfiving  chiid  of  his  son  and  be- 
queaths the  residue  ( tu^ect  to  a  life  eskUeJ 
to  the  children  of  and  C  :  E,  mts 

illegitimate,  aad  A.  had  no  other  chUd : — 
Held,  that  E.mu  not  en^Ud  to  a  than  of 
theraidue» 

The  testator,  by  his  will,  dated  in  1810, 
bequeathed  a  leasehold  house  to  his  son 
James  Mollard,  on  trust  for  Elizabeth  Mol- 
lard,  the  only  surviving  child  of  his  son 
William  Mollard,  and  whom  the  testator 
described  as  his  grand-daughter.  The  dis- 
position of  the  residue  was  in  the  ftdlowing 
words: — 

"  The  general  residue  of  the  leasehold  and 
personal  estate,  chattels,  and  other  eflTects 
whatsoever,  monies  and  securities  fw  money, 
anddebts  of  every  kind,  [not  thereinbefore  by 
him  given  and  bequeathed  absolntdy  to,  or  in 
trust  and  manner  aforesaid]  I  give,  devise, 
and  bequeath  to  and  for  the  sole  use  and 
behoof  and  benefit  of  my  daughter  Mary 
Bagley,  to  hold  to  lier  and  her  assigns  dur- 
ing her  life ;  and  after  her  decease,  I  give, 
devise,  and  bequeath  tlie  same,  and  every 
part  thereof,  according  to  the  nature  of  sucli 
estates,  and  my  term,  estate,  and  inter- 
est tlierein,  unto  and  amongst,  and  between 
all  and  every  tlie  children  of  my  son  James 
MoUard,  William  Mollard,  and  the  pUuntifi* 
Mai^  fiagley,  as  shall  be  then  living  and  to 
Kcetve  and  take  the  same  as  tenants  in 
oommon*" 

The  testator  died  in  Nov.  1811,  leavhig 
James  Mollard  and  Wm.  Mollard,  and  Mary 
Bagley,  his  only  children. 

Elizabeth  MoUard  was  the  dai^hter  of 
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th«  son  William  and  his  wife,  but  wai  bora 
before  their  marriage.  They  had  after- 
wards two  other  children*  who  died  before 
the  date  of  the  will. 

The  qaestion  was,  whether  Elisabeth 
was  entitled  to  a  ^re  of  the  nsidue. 

Afr.  Bethelt  for  the  plaintiff: 

Mr.  Girdfestme,  contr^. 

In  support  of  the  claim  of  Elizabeth  it 
was  contended,  that  it  appeared,  on  the  face 
of  the  will,  that  the  testator  considered  her 
as  his  grand-daughter,  and  that,  if  she  did 
not  take,  there  was  no  other  peraon  to 
answer  the  description  of  a  child  of  William. 

Wilkiruomr.  JdaiH(l),  and  the  authorities 
dtere  referred  to,  were  cited. 

The  Matter  of  tke  RdU. — I  am  of  opi- 
nion, that,  where  tliere  is  a  general  de- 
scription of  children,  it  must  be  understood 
of  tnose  who  in  law  are  known  by  the  de- 
signation of  children :  and  thou^^i  it  hap- 
pens that  there  is  no  person  who  is  a  legiti- 
mate child,  to  answer  the  description ;  yet, 
if  tha  desniptkin  would  indude  legitimate 
children,  it  cannot  be  extended  to  illegiti- 
mate chUdna. 

Dedare  Elisabeth  Mollatd  not  entitled  to 
a  share  of  the  residue. 


1830.     S'^'^^^'*''^  GENERAL  0.  MATOB 
\      OF  CABLI8LB. 

An  injhrmation  alleging  that  a  corpora' 
<fim  had  reeewed  granU  of  propertyt  on  con- 
iAhm  of  providing  for  the  peace  and  ssettrtfy 
of  the  cky,  a  biff  was  filed  for  an  aeeomt 
of  the  property  to  held  tf,  in  order  thai 
the  surplut  might  be  appHed  tonards  the  dr- 
fraifmg  of  certain  public  expentet;  a  de- 
murrer to  <Ae  6cR  was  ooerruledt 

The  bill  stated,  that,  prevtoosly  to  and 
during  the  reigns  of  Henry  H.,  Henry  111., 
and  Edward  I.,  the  citieens  of  the  dty  of 
Carlisle  held  of  the  Crown,  during  its 
pleasure,  the  dty  of  Carlisle,  and  tvro  mills 
in  or  near  the  same,  and  a  certain  fishery 
in  the  river  Eden,  and  also  the  toll  of  the 

(t 


county  of  Cumberland,  together  with  the 
liberties,  free  customs,  priviwges,  «id  appur* 
tenances  to  the  city  and  other  the  premises 
belonging,  at  a  rent  of  5ZL  per  annam 
during  the  reign  of  Henry  II.,  and  at  a 
rent  of  60/.  per  annum  during  the  reigns  of 
Henry  III.  and  Edward  I. ; — that  Edward 
II.  being  desirous  of  improving  the  city 
and  of  enabling  the  citizens  to  attend  to 
their  business  in  peace  and  quietness,  made 
to  them  a  grant  of  the  dty  and  other  the 
premises  in  fee,  upon  trust  that  they  should 
provide  for  the  peaee  of  the  dty  and  ita  in- 
habitants; and  tliat  sueh  grant  was  by 
charter,  dated  12th  of  May  in  the  9di  year 
of  Edward  II.,  partof  which  was  as  follows; 
— "  Know  ye,  that,  for  the  bettering  of  oar 
city  of  Carlisle,  and  that  our  citixens  of  the 
same  dty  may  be  able  for  the  time  to  come  to 
apply  themselves  to  their  business  in  the  said 
city  under  greater  traiqutllity  and  in  quiet, 
and  may  be  the  more  fully  animated  to  fer- 
tify  and  defend  that  dty,  if  the  city  itself 
be  specially  committed  to  the  custody  of 
themaelves,  we  have  granted  to  them,  and 
by  tbia  our  charter  have  oonfirmed,  for  us 
and  our  heirs,  the  add  dty,  and  oar  miUt  of 
the  aame  dty,  and  our  fimiy  in  the  water  of 
Eden,  to  have  and  to  hold  totbem  and  dieir 
heirs  and  socoessors,  dtiscns  of  that  dty, 
of  us  and  our  heirs  at  fee  farm ;  together 
with  the  liberties,  free  customs,  and  all 
other  things  to  the  aforesaid  city,  mills,  and 
fishery,  in  anywise  pertaining  at  present,  or 
which  to  the  same  city,  mills,  and  fishery, 
in  the  time  when  the  predecessors  of  the 
said  dtizens,  heretofore  of  our  predecessors 
held  the  aforesaid  dty  at  foe  fium,  per- 
tained, renderinethence to  w  aod  our  hcim 
yearly,  at  our  Feast  of  St.  Michad,  801. 
for  ever.    We  have  also  granted  to  them, 
and  by  diis  our  charter  have  confinnecl. 
for  ns  and  our  heirs,  oar  vacant  plaoas 
within  the  aforesaid  city  and  the  anborbo 
thereof;  and  tliat  they  and  their  heirs  snd 
successorB  may  build  those  places,or  grasat 
them  to  others  in  fee  or  otlierwise,  and 
thence  make  their  mvfit  at  their  will,  in«*d 
of  the  aforesaid  farm ;  and  that  they  ami 
thdr  heirs  and  successors,  citiaens  irf*  tl»e 
aforesaid  dty,  may  be  free  of  toU,  poatag<e» 
passage,  lastege,  iriiarfege)  carriage,  murage, 
pannage,  end  atalfa^  of  thdr  busineea  and 
meRhamlisea  thrm^  all  our  kingdom'*^^ 
That  the  dtisens  ccmiined  in  the  finee 
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and  miDtorfapted  enjoyment  of  all  and 
singular  the  premises,  rights,  liberties,  free 
eostoniB,  and  privileges,  uptm  the  trusts 
aforesaid,  until  some  lime  in  or  about  the 
28tdyMTof  the  reign  of  Edward  III.,  when 
di^  wera  interrnpted  in  the  enjoymeAt  of 
some  part  thereof,  by  the  sberiflT  of  the 
ceonty  of  Cumberiand ;  and  that,  thereupon, 
an  inqniaition  as  to  the  same  was  held  ami 
Ttturoed  into  this  court :  and  that  Edward 
IlL,  in  the  36th  year  of  his  reign,  made  a 
charter  of  confirmation  to  the  citizens, 
bearii^  date  the  7tb  of  February  in  such 
last-mentioned  year,  which  recited  the  in- 
qaisitioa  as  follows  : — "  That  the  citizens 
of  onr  city  of  Carlisle  have  had  and  been 
used  to  have,  amongst  the  liberties  and  cus- 
toms to  the  said  city  belonging,  full  return 
of  all  writs  as  well  as  of  summonses  from  the 
Ezditquer,  aa  of  all  other  writs  whatsoever, 
and  one  market  twice  in  every  week,  that 
is  to  aay,  on  Wednesday  and  Saturday,  and 
a  &ir  at  the  Feast  of  the  Assumption  of  the 
Messed  Virgin  Mary,  in  every  year,  for 
6ftefla  days  next  foUowiog  the  said  feast,  and 
a  free  guild,  and  a  free  election  of  their  mayor 
and  baiJifl^  within  the  said  city,  and  two 
ooroners,  and  amendments  of  the  SRsize  of 
bread,  wine,  and  ale,  trial  of  felonies  in- 
ftngthef,  and  also  to  bold  pleas  of  our 
Crown,  and  to  do  and  exercise  all  things  in 
the  aforesaid  city  which  pertain  to  the  office 
of  sheriff  and  coroners :  moreover,  chattels 
•f  fehmt  and  fiigitivea  condemned  in  the  said 
city,  and  to  be  qait  of  all  fines  and  amercia« 
nentB  of  the  county,  and  suits  of  the  county 
court  and  of  the  wapentake;  and  that  they 
ought  to  hold  pleas  of  fresh  force  of  free- 
h(M  within  the  oity,if  complaint  be  attached 
within  forty  days  after  the  disseisin  made, 
and  that  the  bailiffii  of  the  said  city  can  im- 
plead before  them  our  writ  of  right  patent, 
and  writ  of  right  of  dower,  according  to  the 
cHMoM  of  the  aforesaid  city;  end  that  they 
lunrei  and  have  been  used  to  have,  common 
of  paatare  tot  all  manner  of  their  cattle  at 
an  cimei  of  the  year  upon  onr  moor,  and 
d»re  to  dig  tuma  and  take  them  away  at 
their  will ;  and  that  every  free  man  can  be 
|4edge  fbr  another  at  the  first  Court  in 
Pteu,  of  breadies  of  covenant  or  debt; 
asd  that  the  elttaens  of  the  same  city  be 
quit  through  all  our  kingilom  of  England  of 
toll,  pontage,  passage,  lastage,  wharfage, 
mtmg^  tettTAgOi  usd  atallage,  oooceraing 


their  business  and  merchandises  whatsoever ; 
and  that  the  same  citizens  have  a  certain 
place  to  the  said  city  annexed,  called  the  Bat- 
tail  Holme,  which  serves  for  the  market  and 
fiura  at  all  times,  at  the  pleasure  of  the  afore- 
said citiaena ;  and  that  all  their  tenementa 
in  the  said  city  are  devisable,  and  can  be 
bequeathed  by  will ;  and  that  they  have  had 
the  aforesaid  liberties  and  quietances  to  the 
said  city  belonging,  I'rom  time  to  which  me- 
mory existeth  not,  in  aid  of  the  citizens  of  the 
city,  and  of  the  farm  of  the  same ;  and  tliat 
they  have  the  mill  of  the  said  city,  and  the 
fishery  of  the  King,  in  the  water  of  Eden, 
toll  inward  and  outward,  called  Thurgh- 
toll,  the  ftrms  of  the  measures  Gavelgeld, 
and  the  small  farms  of  the  aforesaid  city, 
as  parcels  of  the  farm  of  the  city ;  and  that 
the  f  aid  citiiem  had  all  dw  liberties  and  |wo- 
fits  aforesaid,  from  time  to  which  memory  is 
Dot,  until  by  Thomas  de  Lucy,  late  our 
sheriff  of  Cumberland,  in  the  2Srd  year  of 
our  reign  over  England,  they  were  hindered 
of  the  return  of  writs  and  summonses  from 
tlie  Exchequer,  because  that  the  aforesaid 
liberties  were  not  specially  named  and  spe- 
cified in  the  royal  charter  made  to  the  said 
citizens ;"  and  His  Majesty  did  thereby  grant 
unto  the  citizens,  their  heirs  and  successors, 
all  tlie  premises,  rights,  liberties,  free  cus- 
toms, and  privileges,  mentioned  in  tlie  in- 
quisition thereof,  ss  by  the  last-mentioned 
charter,  in  the  possession  or  power  of  the 
corporation  or  its  clerk,  when  produced  will 
appear — 

That  the  city  of  Carlisle  was,  at  the  time 
of  making  the  grants,  comprised  within 
walls,  in  order  to  protect  the  inhabitants 
from  tlie  incursions  and  attacks  of  the 
Scotch ;  and  that  the  grants  were  not  con- 
fined to  the  space  contained  within  the  walls, 
but  extended  beyond  the  same,  and  com- 
prised not  only  the  city,  properly  so  called, 
but  also  a  certain  apace  beyond  the  limits 
of  the  walla,  which  was  then  and  is  atiU  well 
known— 

That  at  tlte  times  the  p»DtM  were  made, 
and  previously  thereto^  tueir  Majesties,  the 
Kings  of  England,  for  tlie  military  defence 
of  the  city  &om  the  Scotch,  kept  a  strong 
garrison  in  tlie  caatle  there  ;  aiul  that  the 
express  object  of  the  charters,  and  of  the 
Kings  in  granting  the  same,  was,  upon  trust, 
that  the  citizens  migbt,  out  of  the  property 
«pd  revenue  contained  in  the  gruitsi  pro- 
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vide  for  and  keep  peace  and  quietness,  not 
merely  within  the  city,  properly  so  called, 
but  also  within  the  space  beyond  the  walls 
and  within  the  libertiest  and  might  alio 
thereout  assist  the  garrison  in  resisting  any 
externa]  attack  the  Scotch  or  other  enemiea 
of  the  Kings  of  England  might  make  on 
them— 

That  the  citizens  accordingly  accepted 
the  grants  upon  the  trusts ;  and  in  pursuance 
of  the  trust  to  provide  for  and  keep  peace 
and  quietness  within  the  city  and  liberties, 
the  citizens  maintained  and  kept,  besides  a 
mayor  and  two  bailiffs,  three  Serjeants,  a 
high  constable,  and  such  a  number  of  beadles 
or  men  armed  with  halberds,  as  from  time 
to  time  were  requisite  for  the  purposes ;  and 
also,  in  further  pursuance  of  their  trust, 
the  citizens  provided  and  kept  up  both  a 
^vrison  and  a  lock-u^  house ;  and  that  such 
mayor,  bailifl^  Serjeants,  high  conatablep 
and  beadlesi  were  paid  for  their  services, 
ami  the  prison  and  lock-up  house  were  pro- 
vided and  kept  up  out  of  the  proper^  and 
revenues  contained  in  the  grants— 

That,  the  two  mills  having  been  burnt 
down,  and  various  damage  done  to  the  city 
by  a  hostile  attack,  Edward  IV.,  by  a 
charter,  dated  in  the  1st  year  of  his  reign, 
released  tlie  citizens  from  the  payment  of 
40/.  per  annum  for  ever,  being  one  half  of 
the  fee-farm  rent  of  80/.,  as  by  the  last- 
mentioned  charter,  miw  in  the  possession 
of  the  corporation  or  its  clerk,  when  pro- 
duced, will  appear — 

That  from  the  time  of  the  last-mentioned 
charter,  until  the  15th  year  of  Charles  I., 
the  citisens  continued  to  hold  the  city,  and 
all  and  singular  other  the  premises,  rights, 
liberties,  free  customs,  and  privileges  herein- 
before mentioned,  together  with  the  appur- 
tenances upon  the  trusts  aforesaid,  paying 
to  the  Crown  the  rent  of  401.  a  year,  and 
that,  from  time  to  time,  the  citizens,  in  pur- 
suance of  their  rights,  liberties,  free  customs, 
and  privileges,  made  various  orders  and 
regulations  for  the  better  order  and  govern- 
ment of  the  city,  and  for  tlie  keeping  of  the 
peace  thereof,  and  that  they  constantly 
maintained  and  kept  out  of  their  property 
and  revenues  in  jpursuance  of  die  trust, 
their  mayor,  bailiffs,  Serjeants,  high  con- 
atable,  and  beadles,  for  the  express  purpose 
of  enforcing  such  orders  and  regulations, 
and  for  the  keying  of  the  peace  of  the  city. 


including  the  Bi>ace  without  the  walls  but 
within  the  liberties — 

That  from  the  time  of  the  grants 
until  tlie  time  hereinafter  mentioned,  no 
bailiff,  Serjeant,  high  constable,  beadle,  or 
other  peace  officer  whatsoever,  saving  the 
peace  officers  of  the  citisens,  so  paid  as 
aforesaid,  ever  eidsted  within  the  city,  pro- 
perly so  called,  or  the  sjpace  without  the 
walls  but  within  the  liberties,  or  was  instru- 
mental in  any  way,  either  in  keeping  the 
peace,  or  administering  justice  therein. 

The  information  next  set  out  a  charter 
granted  to  the  city  in  the  13th  of  Charles 
I.  It  then  alleged,  that,  during  the  whole 
of  the  time  from  the  granting  tlie  charters  of 
incorporation,  until  after  passing  of  the  act  * 
of  parliament  thereinafter  mentioned,  no 
person  residing  within  the  city  or  liberties 
thereof  ever  paid,  or  was  called  upon  to 
pay,  or  ought  of  right  to  have  paid,  any  sum 
of  money  towards  the  support  or  mainte- 
nance of  any  constable,  beadle,  or  other 
officer  employed  in  keeping  the  peace  of 
the  city  and  the  liberties  tbereol^  or  of 
administering  justice  therein  ;  the  corpora- 
tion being  bound  by  the  charter  and  the 
trusts  therein  mentioned  to  provide  a  fit 
and  sufficient  number  of  officers  for  sudi 
purposes,  and  to  pay  for  the  same  out  of  the 
property  and  revenues ;  and  tliat  the  corpora- 
tion accordingly  not  only  kept  the  esta- 
blishment hereinbefore  mentioned,  but  tliat 
they  also,  subsequently  to  the  granting  of 
the  charter  of  incorporation,  and  down  to 
the  time  hereinbefore  mentioned,  provided 
and  kept  up  out  of  the  property  and  reve- 
nues the  lock'up  bouse  within  the  city,  to 
which  the  said  high  or  chief  constable  com- 
mitted all  vagrants  and  disorderly  persons 
found  in  the  city  and  the  liberties  thereof;  and 
that  the  corporation  also,  subsequently  to 
the  granting  of  the  charter  of  incorporation, 
and  down  to  the  time  hereinafter  mentioned, 
provided  and  kept  up  out  of  the  property 
and  revenues  within  the  city,  the  fHison  iB 
which  debtors  and  persons  convicted  at  the 
sessions  of  the  city  and  other  prisoners  were 
con  Sued — 

That  the  properQr  and  revenues  of  the 
corporation  are,  and  have  heen  for  a  great 
many  years  last  past,  considerably  more 
tlian  adequate  to  meet  all  corporation  pur- 
poses, including  the  support  and  maintenance 
of  the  high  or  chief  omatable,  and  ejgbt 
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beadles  or  halbad-men ;  and  that  the  COT" 
poration  ought,  out  of  such  proper^  and 
revenues,  accor^ng  to  the  true  intent  and 
meaning  of  tbe  charters,  (such  property 
and  revenues  being  quite  adequate  for  the 
purpose,)  to  have  increased  the  number  of 
their  officers,  for  the  purpose  of  keeping  and 
maintaining  peace  and  due  order  within  the 
city  and  liberties ;  but  that  the  corporation 
having  come  to  the  determination,  that  the 
inhabitants  of  the  town  of  Carlisle,  not 
merely  residing  withouttheliberties,  but  also 
residing  within  tbe  city  and  liberties,  should 
maintain  and  pay  for  keeping  the  peace, 
ap[died  in  the  year  1825  to  parliament,  ibr 
an  act  for  such  purpose,  which,  however, 
being  oj^wsed  by  such  inhabitants  as  were 
not  members  of  the  corporation,  on  the 
ground,  that  the  corporation  was  bound  by 
the  charters  and  the  trusts  therein  contained 
to  provide  and  pay  for,  out  of  the  property 
and  revenues,  a  proper  establishment  of 
officers  and  servants,  for  keeping  the  peace 
of  the  city  and  liberties,  the  act  was  not 
passed,  wnereapdn  the  corporation  imme- 
diately dismissed  the  high  or  chief  constable, 
and  eight  beadles  or  halberd-men,  and  con- 
verted the  lock-up  house  into  shops,  in  which 
state  it  h'aa  ever  aince  been  and  now  is,  and 
puUeA  down  the  prison  and  applied  the  ma- 
terials thereof  to  its  own  use ;  and  that  the 
corporation  has  never  since  it  dismissed  its 
officers,  provided  or  kept  any  officers  what- 
soever in  their  places  for  keeping  the  peace 
and  due  order  of  the  said  city  and  liberties ; 
and  that  the  corporation  has  never  provided 
any  other  lock-up  house  in  the  place  or 
stead  of  the  one  so  converted  into  shops  as 
aforesaid,  and  which  shops  are  now  let  and 
ptiducing  rents,  which  are  received  by  the 
corooration,  and  applied  to  its  own  use — 

That  after  the  high  or  chief  constable, 
and  ekht  budlesornalherd-inen  were  dis- 
missed, and  the  corporation  had  neglected 
ita  trusts,  and  given  up  as  aforesaid  all  care 
for  the  maintenance  of  the  peace  of  the  city 
and  liberties,  the  town  became,  on  public 
occasions,  a  complete  scene  of  riot  and  con- 
fusion ;  in  order  to  put  an  end  to  which,  it 
was  necessary,  at  various  times,  to  call  in  a 
mOitaTy  force,  there  being  no  civil  force  for 
that  puipose ;  and  that,  at  length.  His  Ma- 
jesty's Secretary  of  State  for  the  Home 
Department,  insisted  on  an  act  of  par- 
linneot  lwiiig_obtUQed  for  keeping  peaca 


and  order  in  the  city  and  its  suburbs ;  and 
recommended  that  the  corporation,  in  pur- 
suance of  the  charter  and  die  trusts  therein 
contained,  and  the  inhabitants  of  the  city 
and  suburbs,  should  contribute  to  the  ex- 
pense of  keeping  such  peace  and  order  in 
fair  proportion — 

That  accordingly,  by  an  act  passed  in 
the  8  &  9  Geo.  4,  intituled  *'An  act  for 
watching,  regulating  and  improving  the  city 
of  Carlisle,  and  tbe  suburbs  thereof,"  power 
was  given  to  commissioners  to  make  rates| 
for  defraying  the  expenses  of  carrying  into 
effect  the  objects  of  the  act ;  and  it  was 
provided,  that  notliing  tlierein  cq^t^i^4. 
should  extend,  or  be  construed  to  eittendj  to 
release,  or  discharge  the  mayor,  aldermen, 
bailiffi,  and  citizens  of  the  city  of  Carlisle, 
from  any  expense  of  protecting  the  peace 
of  the  city,  and  of  finding  and  providing  a 
sufficient  number  of  civil  officers,  and  of 
watching  and  otherwise  regulating  the  city, 
to  which  they  were  by  law  or  equity  liable, 
(if  any  such  liability  existed,)  in  such  and 
the  like  manner  as  if  the  act  had  not  been 
passed ;  nor  should  any  thing  therein  con- 
tained prevent  any  person  or  persons  from 
proceeding  against  the  said  mayor,  alder- 
men, bailiffs,  and  dtisens,  or  from  bringing 
any  action,  or  instituting  any  suit  or  suits  in 
equity,  against  the  mayor,  aldermen,  bailiffs, 
and  citizens  for  the  non-performance  of  any 
duty  or  duties,  which,  by  law,  charter,  cus- 
tom, or  prescription,  they  were  bound  to  do 
or  perform,  or  for  the  non-application  of  the 
corporation  revenue,  for  the  purposes  which 
by  charter,  custom,  prescription,  or  usage, 
such  revenue  ought  to  have  been  applied,  or 
for  or  on  account  of  the  misapplication 
thereof ;  that,  since  the  passing  of  the  act, 
the  conporation  had  not  maintained  or  kept 
any  officer  whatever,  nor  paid  out  of  its 
revenues  any  sum  of  money  whatever  to- 
wards the  maintenance  or  keep  of  any  part 
of  the  establishment  established  under  the 
act,  altliough  the  corporation  was  bound  by 
its  said  charters  to  maintain,  and  ought  to 
have  maintained  out  of  its  revenues,  such 
part  of  the  establishment  as  is  necessary  to 
provide  for  the  peace,  due  order,  and  secu- 
rity of  the  persons  residing  within  the  city 
and  liberties,  and  for  the  security  of  the 
property  of  such  persons. 

The  information  charged,  that  the  whole 
of  the  revenues  of  the  corporatfon  arising 
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firom  ihe  ridits,  libertlei,  free  castoms,  pri- 
Tileges,  and  propertr,  comprised  in  tbe 
charters,  are  apphcabfe  after  satisfying  the 
ordinary  expenses  of  the  corporation,  as 
originating  in  the  charters,  and  ought  to  be 
applied,  in  maintaining  and  keeping  ^ace 
and  due  order  within  the  city  and  liberties — 

That  the  rights,  liberties,  free  customs, 
privileges  and  property,  comprised  in  the 
several  charters  hereinbefore  mentioned, 
having  been  given  to  the  citizens  in  the  first 
instance,  and  afterwards  to  the  corporation, 
coupled  with  the  trust  of  providing  for  the 
due  ordo*,  peace  and  security  of  persons  and 
property,  being  within  the  city  and  liber- 
ties) the  corporation  has,  nevertheless,  m 
breach  of  such  trust,  applied  such  part  of 
its  revenues  arising  from  the  rights,  liber- 
ties, free  customs,  privileges,  and  property, 
as  ought  to  have  been  applied  in  keeping 
thepeace  of  the  city,  to  theirown  purposes — 

That,  besides  the  charters  hereinbefore- 
mentioned,  their  Majesties,  the  different 
kings  of  England,  granted,  by  various  other 
charters,  various  other  rights,  liberties,  free 
customs,  privileges,  and  property,  besides 
those  hereinbefore  mentioned,  to  the  dtizens 
of  the  city ;  and,  that  such  other  rights, 
liberties,  iree  customs,  privileges,  and  pro- 
perty, are  now  vested  in  the  corporation 
for  the  purposes  hereinbefore  mentumed. 

The  prayer  was — Tliat  an  account  mi^ht 
be  taken  of  the  revenues  of  the  corporation, 
which,  since  the  passing  of  the  act  of  par- 
Itameut,  or  since  such  other  time  as  the 
Court  should  think  proper.had  been  produced 
by,  or  arisen  from  the  said  property,  rights, 
liberties,  free  customs,  and  privileges,  in  any 
manner  whatever ;  and  that  an  account 
mi^ht  be  also  taken  of  all  the  sums  of  money, 
which  during  the  same  period  were  of  right 
payable,  and  had  been  paid,  out  of  audi 
revenues ;  and,  that  it  might  be  ascertained 
what  was  the  clear  surplus  of  such  revenues, 
after  aatisfaction  thereout  of  the  payments, 
and  that  such  surplus  might  be  declared 
applicable  to  tlie  purpose  of  maintaining 
and  keeping  the  peace  of  the  city,  under  the 
act  of  parliament,  so  far  as  the  same  would 
extend,  and  that  the  surplus  might  be  di- 
rected to  be  applied  accordingly. 

To  this  bill  a  general  demurrer  was  filed 
by  the  mayor  and  corporation. 

The  Vice  Chancellor  overruled  the  de- 
murrer. 


The  defendanU  qtpealed. 

In  support  of  the  demnrrer,  it  wu  con- 
tended, that  the  purposes  for  which  the  cor- 
poration held  the  property,  were  to  be  gather- 
ed from  tbe  charters ;  and  that,  upon  those 
charters,  there  was  not  any  charitable  trust 
on  which  the  Court  could  act. 

The  Lord  Chancellor. — This  is  an  infor- 
mation and  bill,  filed  by  the  Attorney 
General,  and  certain  persons  described  as 
the  inhabitants  of  the  city  of  Carlisle,  and 
others  who  are  described  as  freemen, 
prayii^  that  an  account  might  be  taken  of 
Uie  revenues  of  the  corporatitm  of  Cariisle, 
and  that  the  surplus,  which  has  not  been 
applied  to  corporation  purposes,  may  be 
ascertained,  in  order  that  it  may  be  declared 
that  such  surplus  is  applicable  for  the  pur- 
pose of  providing  funds  for  an  establishment 
for  maintaining  the  peace  of  the  city  of  Car- 
lisle and  its  liberties. 

The  information  states  a  charter  granted 
in  the  reign  of  Edward  11.,  by  which  the 
king  granted  to  tbe  citizens  of  Carlisle 
certain  mills  and  other  property,  and  also 
granted  to  them  certain  vacant  spaces  in  the 
city  of  Carlisle;  and  so  far  as  related  to  these, 
liberty  was  given  to  them  to  dispose  of  them 
for  enabling  them  more  easily  todefn^  the 
rent  of  80/.  reserved  to  the  Crown.  This 
rent  was  afterwards  reduced  to  40/.  in  tbe 
reign  of  Edward  IV.,  in  consequence  of  the 
destruction  of  the  mills. 

Another  charter  ires  granted  by  Edward 
III. 

This  corporation  was  a  corporation  by 
prescription ;  it  had  extensive  pririlegeSf 
extensive  jurisdiction,  civil  and  criminal; 
and  all  the  previous  property,  rights,  and 
privileges,  were  confirmed  to  it. 

Another  charter  was  granted  in  the  reign 
of  Charles  I.,  confirmatory  of  tbe  prevk>us 
grants,  making,  however,  an  altentkmin  the 
constitution  of  the  corporation. 

From  very  early  times  a  prison  and  lock- 
up house  had  existed  within  the  limits  of  tbe 
city,  and  the  corporation  had  an  establishmmt 
necessary  for  keeping  up  the  police  of  the 
dty-— Serjeants,  constabns,  beadles,  &c.,  the 
charge  of  which  was  entirely  maintained  by 
the  corporation,  for  the  inhabitants  wera 
never  called  upon  at  any  time  to  pay. 

If  tbe  inibrmation  had  atopped  berei  Am 
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-qaettion  wnld  hmwe  taima,  whether,  on 
theie  gmtf,  and  the  usage  referred  to,  a 
oMe  ud  bean  made  out  suffieieotly  strong 
to  Atw  that  any  part  of  the  roTenues  of  the 

corporaUon  had  been  granted  to  the  corpo- 
ration,  on  condition  of,  or  in  trust  for,  tlieir 
proriding  the  expenses  necessary  to  main- 
tain the  peace  of  the  city,  and  the  security 
of  the  property  and  persons  of  the  inhabi- 
tants. Bat  it  does  not  appear  to  me,  in  ad- 
verting to  the  language  of  the  information, 
that  in  this  stage  of  the  case  it  is  necessary 
to  decide  that  qoestion. 

I  find  upon  the  face  of  the  information,  that 
uliieh  was  adverted  to  by  the  Vice  Chan- 
odlor:  "that  besides  the  diarters  hereinbe- 
fore mentioned,  their  Majesties,  the  difierent 
kings  of  England,  granted,  by  various  other 
charters)  various  other  rights,  liberties,  free 
custoau,  privileges,  and  property,  besides 
those  hereinbefore  mentioned,  to  the  citisens 
of  the  city ;  and  that  such  other  rights,  liber- 
ties, free  customs,  privileges,  and  property, 
are  now  vested  in  the  corporation  for  the 
purposes  hereinbefore  mentioned." 

The  first  question  is,  as  to  the  construc- 
tion of  this  clause.  The  argument  was,  that 
"for  the  purposes  hereinbefore  mentioned," 
must  be  controlled  by  the  specific  charges, 
which  have  been  previously  set  forth  in  the 
mformation.  But,  upon  attentively  reading 
the  information,  I  find  throughout,  that 
there  are  repeated  allegations  that  this  pro- 
perty was  held  in  trust  for  the  purpose  of 
maintaining  the  peace  of  the  city  and  the 
security  of  its  inhabitants  ;  and  the  clause 
immediately  preceding  it  is  in  these  words : 
"That  the  righte,  liberties,  free  customs, 
privil^es  and  property,  comprised  in  the 
several  charters  hereinbefore  mentioned, 
were  given  to  the  citizens  in  the  first  in- 
stance, and  afterwards  to  the  corporation, 
conphiid  with  the  trust  of  providing  for  the 
due  order,  peace  and  security  of  persons  and 
property,  being  within  the  city  and  liberties." 
It  appears  to  me,  therefore,  impossible  to  give 
to  the  words, "  for  the  purposes  hereinbefore 
mentioned,"  the  limited  construction  con* 
tended  for;  they  must  be  considered  as  em- 
bracing not  only  the  purpose  specifically 
mentioned  in  the  charters,  but  also  those 
which  are  over  and  over  again  mentioned  in 
die  information,  such  as  providing  for  the 
peace  of  the  town,  and  for  the  security  of 
lU  property  and  inhabitants,  &c* 


Tha  aBagatioiii  must  be  ttktt  to  bt  In 
every  respect  true. 

If  the  corporadon  did  by  various  diar- 
ters  acquire  pnmerty,  purporting  to  be 
vested  in  th«n  for  the  purpose,  among 
other  things,  of  providing  for  the  peace 
of  the  town,  and  die  security  of  its  mhabi- 
tants — if  that  be  so,  then  it  is  clear,  that, 
having  property  vested  in  them  for,  those 
specific  purposes,  if  they  have  misapplied 
that  property,  if  they  have  not  provided  for 
the  peace  and  security  of  the  town,  thi*  Court 
has  jurisdiction  to  call  on  them  to  account 
for  the  manner  in  which  they  have  ap]died 
those  funds,  and  to  take  care  tint  they  avs 
^iplied  foirly  to  the  par  poses  to  which  thej 
were  originally  destined.  It  is  nobal^, 
that  in  the  resnk  this  dlegatsoo  will  not  be 
sostaineiL 

This  being  a  general  demurrer,  if  the 
plamtifis  are  entitled  to  any  relief,  the  de- 
murrer must  be  overruled.  Without,  there* 
fore,  deciding  the  question  to  which  I  ori- 
gindly  adverted,  aod  which  is  of  great  ia- 
poriance,  and  very  extensive  in  its  ooo- 
aeqncnee,  I  nuut  overrule  the  demurrer. 

Orterruled  with  cotU, 


1830.    ^     BOUBH  v.  GIBBS* 

Bequest  to  a  ni/e  for  her  ovm  uw,  and  if 
she  make  no  disposition  thereof,  eillter  by  ex- 
pendilure,  sale,  transfer,  assignment,  gij\,  or 
otherwise,  in  her  lifetime,  or  by  her  last  wiU 
and  testament,  then,  over : — Held  toheahe^ 
^uest  by  which  the  property  bequeathed  vetted 
M  the  nife  ahsoUUely. 

Richard  Claringbould,  by  his  will,  gave 
and  bequeathed  several  sums  in  the  South 
Sea  annuiUes,  and  three  per  cent,  con- 
solidated bank  annuities ;  and  also  all  the 
rest  and  residue  of  his  goo<1s,  chattels, 
effects,  debts  due  and  owing  to  him,  money, 
securities  for  money,  money  in  any  of  the 
public  stocks  or  funds  of  the  kingdom,  and 
all  other  his  personal  estate  whatsoever  and 
wheresoever,  and  of  what  kind  or  nature 
soever  the  same  might  be  at  the  time  of 
Ilia  decease,  (from  and  after  the  payment  of 
all  his  just  debts,  funeral  expenses,  the  le- 
gacies before  mentionedi  and  legacy  of  5k 
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tliereinafter  beqeathed  to  hia  executor  Jolin 
May  thereinafter  mentioned,  and  the  charges 
of  proving  and  executing  his  will,)  unto  his 
vife  Elizabeth  Claringbould,  to  and  for  her 
own  use  and  benefit,  and  to  be  at  her  own 
absolute  disposal,  and  free  from  any  control 
whauoever:  provided^  nevertheless,  that  if 
his  wife  should  make  no  disposition  thereof, 
either  by  expenditure,  sale,  transfer,  assign- 
ment, gift,  or  otherwise,  in  her  lifetime,  or 
by  her  lut  will  and  testamrat,  then  he 
cHreeted  that  the  several  sums  of  stock  in 
the  old  South  Sea  aimuities,  and  three  per 
cent,  consolidated  bank  annuities,  and  re- 
siduary personal  estate,  after  such  payments 
thereout  as  aforesaid,  or  such  part  thereof 
as  should  remain  undisposed  of  as  aforesaid, 
should  immediately  after  his  wife's  decease 
go  to,  and  he  accordingly  gave  and  be- 
qneathed  the  same  unto,  his  two  nephews 
Peter  John  Saunders,  and  Thomas  Saunders, 
and  his  niece  Ann  Gibbs,  equally  to  be  di- 
vided between  them,  share  and  uiare  alike, 
and  to  their  several  and  respective  execn- 
'  tors,  administrators,  and  usuns ;  and  he 
appointed  his  wife  Elizabeth  Claringbould, 
and  Mr.  John  May,  of  Deal,  in  the  county 
of  Kent,  gentleman,  executors. 


Elizabeth  Claringbould  survived  herhua- 
band  and  died  intestate,  and  without  having 
done  any  act  to  acquire  the  absolute  ownei- 
ship  of  the  property  bequeathed  by  the 
will. 

The  question  for  the  decision  of  the  Court 
was,  whether  she  took  an  absolute  interest 
under  the  will. 

Mr.  Bickertteth  and  Mr.  Barber  con- 
tended, that  the  gift  was  absolute — and 
cited  The  Attorney  General  v.  Hall  (1). 
Stand  V.  Bland  (S),  and  Bull  v.  Kingston  (3). 

Mr.  Pemherton  submitted,  that  as  the 
widow  had  done  no  act  to  acquire  the  ab- 
solute ownership,  the  bequest  over  was  not 
defeated. 

The  Matter  Oe  itdUr.— This  n  an 
abrolule  gift. 

Decree  accordingly. 

<1)  Htsgibbon's  Bep.  914. 
(9)  t  Cox,  349. 
(3)  1  Her.  314. 


END  OF  EASTER  TERM,  1830. 
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1831      j     DAWBOK  V.  HSASV. 

Witre  am  mmuity  u  given  with  a  dinclim 
far  fmrebme,  if  ih»  anmiitant  d»ew  not  wtuae 
kit  or  her  right,  and  dUw  btfart  the  jmrchut 
it  made,  bit  or  her  pertowal  repmtnMittet 
are  emMfd  to  the  pttrekat^-money, 

Tbomu  Hmi«  publwh«d  fain  lait  will, 
bearmg  date  on  or  about  the  7th  at  Sejgm 
wmberlfttS,  and  dwrebji  after  diven  spe- 
dfio  and  pecuniary  b«qtieitf»  gave  and  be- 
qwaibed  in  the  mrda  fUbwing : — **  I  slao 
direct,  dut,  from  ud  out  of  my  monies  and 
pereonl  estate,  an  adequate  sum  be»  within 
tinree  calendar  months  next  after  my  de- 
esasc,  krid  out  and  invested  in  the  purchase 
of  a  govenmient  annuity  of  250/.  per  an- 
num, in  the  name  and  for  the  use  of  my 
wife  during  her  life ;  sod  I  farther  will  and 
direct,  that,  in  case  my  personal  esfiate  shall 
prore  insufficient  to  parcbase  and  pay  and 
satisfy  the  annuities  and  several  pecuniary 
l^aeiee  hereinbefore  by  me  directed  and 
^ven,  I  charge  and  nHdie  sutnect  my  es- 
taia  at  SiB^riioMU|h  with  and.  to  the  de- 
fideney  therein.  Autlw  rest  and  residiM  of 
ny  pmoDld  eHMer  not  hereinbefore  by  mo 
(pren  and  disposed  of,  I  give  to  my  brother, 
Vol.  nn.  CuAMc. 


William  Heam«  to  be  disposed  of  auMi^ 
his  children,  and  grandchildren)  ai(  he  may 
think  fit ;  ajud  I  nominate  and  appoint  my 
brother,  William  Heam,  and  nephew,  Thos. 
Heam,  executors  of  this  my  will." 

He  died  on  the  2Sth  of  April  1827. 

The  wifti,  Susannah  Heam,  died  on  Ihe 
28th  of  November  18S7. 

The  bill  was  filed  by  her  executors.  It 
hwsted  that,  und«r  'the  testator's  will,  Su- 
ttamk  Hearn  became  entitled  to  have  an 
adeqoate' f«m  invested  in  An  purohase  of  a 
government  nmaky  of  260/.  in  her  name, 
and  fhr  her  use  dariiw  her  Kib,  or  to  have 
Uie  sum  paid  to  her  ftom  the  assets  of  the 
testator,  aV  her  option  ';  dial  no  simi  was  so 
invesled  or  paid. 

The  prayer  was,  that  it  might  be  declared 
that  the  piaintifln  were  entitled  Co  be  paid 
from  die  assets  of  the  testator,  Thomas 
Hearn,  such  sum  of  money  as  would  have 
been  required,  at  the  expiration  of  three 
months  after  his  decease,  to  purchase  a 
vemment  animity  ef  ftBOL  duving  the  lift  of 
SusMinah  Heam,  with  intercot  thereon  firom 
that  tiose. 

The  defendaitts,  by  then'  uawer,  said, 
thai,  at  the  death  of  the  teata^or,  his  laseu 
consisted  piMoipally  of  money  «nt  a»  seeu- 
ritiest  which  oottld  not  be  innKdiateiy  got 
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in ;  that,  at  the  end  of  three  months  afler 
the  death  of  the  testator,  they  had  not  pos- 
sessed assets  sufBcient  to  purchase  the  an- 
nuity ;  that  the  funds  were  then  very  high ; 
that  the  health  of  Susannah  Hearn  was  then 
very  precarious ;  that  the  defendant,  Thos. 
Hearn,  who  principally  acted  in  the  exe- 
cutorship, informed  Susannah  Hearn  of  his 
intention  to  pcMtpone  the  purchase  of  the 
ammitjirt  and  told  her^  he  doubted  not  that 
■he  would  feel  satiified  with  the  security  of 
William  Hearn,  his  fatheri  and  himself,  as 
the  executors  of  the  tesutor,  for  the  pay- 
ment of  the  annuity  in  the  meantime,  or  to 
that  effect,  to  which  she  made  no  objection ; 
that  it  was  never  considered  by  them,  or 
either  of  them,  that  Susannah  Hearn  was,  or 
could  be  entitled  to  tlie  principal  sum  re- 
quired for  the  purchase  of  the  annuity,  or 
any  part  thereof;  and  that  Susannah  Hearn 
never  made  any  demand  for  any  principal 
sum  in  respect  of  such  annuity. 

Mr.  Biekersteth  and  Mr.  Swanstm  ap- 
peared for  the  pUintiffs,  and  cited — 

Yalet  V.  Compton,  2  P.  Wms.  508. 
Painter  v.  Cranfard,  S  Swanst.  482. 
Bamet  v.  RmUy,  8  Ves.  jun.  SOS. 
Baiky  v.  Bi$hop,  9  Ves.  jun.  6. 

If  the  annuity  had  been  purchased  pur- 
suant to  the  will,  Mrs.  Hearn  might  have 
sold  and  converted  it  into  UKHiey  directly, 
or  she  might  have  elected  either  to  have 
taken  the  sum  necessary  to  purchase  the  an- 
nuity, or  to  have  had  it  laid  out  in  such  pur- 
chase, irthetestator'sintentionhadbeenper- 
forroed,  the  whole  sum  required  to  purchase 
the  annuity  might  therefore  have  beetk  re- 
ceived by  Mrs.  Hearn ;  and  there  is  noting 
in  the  case  stated  on  behalf  of  the  executors 
of  Mr.  Hearn,  to  shew  that  they  were  not  in 
asitaationtodoso;  but  they  admit  that  the 
investment  was  not  made  on  the  ground 
principally  of  its  being  imprudent  to  risk 
the  loss  of  so  large  a  sum. 

Mr.  Pemhertou  and  Mr,  TWner,  contra. 

The  cases  cited  do  not  apply.  In  one  of 
them,  the  produce  of  an  esute  when  sold, 
and  in  the  other  a  sum  of  money,  was  given 
to  be  laid  out  in  annuities  for  the  benefit  of 
a  particular  person,  who,  therefore,  had  an 
absolute  right  to  the  money,  iriiich  the  lega- 
tee could  not  be  deprived  of,  by  its  not 


being  laid  out.  Here,  the  only  thing  g^voi 
is  the  annuity :  the  annuitant  could  claim 
nothing  else,  and  she  died  before  the  in- 
vestment was  made.  If  the  stock,  in  the 
meantime,  had  risen  twenty  per  cent.,  the 
executors  were  compellable  to  make  the 
investment,  and  pay  the  arrears.  The  an- 
nni^  was  ordered  to  be  secured  in  a  parti- 
cular manner,  but  that  gave  her  representa- 
tives no  right  to  wlut  it  would  have  cost, 
which  Taried  with  die  price  of  the  stock. 

The  Master  o/'fi«JZeUv.— Wherever  an  an- 
nuity is  given,  with  a  direction  for  purchase, 
the  Court  considers  that  the  annuitant  may 
receive  the  sum,  if  he  or  she  so  pleases.  The 
annuitant  may,  however,  waive  that  right ; 
and,  if  she  waives  the  right  to  receive  the 
purchase-money  of  the  annuity,  and  receives 
from  the  executor  or  residuary  legatee,  the 
annual  sum,  it  is  impossible  she  can  claim 
the  price  wliich  would  have  purchased  that 
annual  sum. 

Here,  it  is  not  contended  that  the  widow 
waived  the  right  of  purchase.  What  the  exe- 
cutors say  is,  that  for  certain  reasons  (which 
it  does  not  appear  that  they  commtinieated 
to  her)  they  would  postpone  die  purchase 
of  the  annuity ;  she  merely  oouented  to 
receive  the  yearly  sum  from  them,  till  the 
annuity  should  be  purchased. 

The  decree  was,  that  it  should  be  referred 
to  the  Master  in  rotation  to  inquire  and 
state  to  the  Court  what  sum  would  have 
been  required  at  the  ex[Hration  of  three 
months  after  the  decease  of  the  testator, 
Thomas  Hearn,  to  purchase  a  government 
annuity  of  iBOL  during  the  life  of  Susannah 
Hearn ;  and  his  Honour  declared,  that  the 
complainants  were  enutled  to  the  sum  that 
would  have  been  required  to  purchase  the 
annuity  of  iSOL^  together  with  interest  on 
such  sum  at  the  rate  of  four  cent,  per 
annum  from  the  end  of  the  three  months. 

The  defendants  appeal^. 

Mr,  Pepys  and  Mr,  TWnrr,  for  the  ap- 
pellants : 

Sir  Edward  Sugden  and  Mr.  SmamUm, 
in  support  of  the  decree. 

On  the  argument  of  the  appeal  it  was 
stated,  that  the  widow  had  a  legacy  of  3002. 
given  to  her,  payable  three  months  after  the 
testator's  deenue. 
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Aug.  6,  18SI. — Lord  Brougkam,  CAan- 
ceUor. — Upon  the  ■uthority  of  the  cases,  and 
{wticulBiiy  Vatet  v.  Compton,  I  think  this 
must  be  taken  to  be  an  anaui^  of  such  a 
kind,  that  die  iaterAt  in  it  was  vested,  at 
Ae  decease  of  the  testator,  in  the  widow. 
The  widow  has  a  ruht  to  have  that  an- 
uittty  purchased,  ana  her  ^personal  repre- 
sentatiTM  have  iht  same  right.    The  ax- 
eentors  oi^t  to  have  bought  it  widiin 
three  months,  and  they  caniiot  say  that 
she  shall  be  placed  in  a  worse  situation,  by 
their  not  having  done  their  duty,  (for  she 
died  after  the  three  months,)  than  she  would 
have  been  in,  had  they  done  what  they 
ought  to  have  done.    But  then,  it  is  said, 
she  acquiesced,  and  received  the  annuity, 
and  was  satisfied  to  take  it  in  that  way, 
instead  of  having  it  bought  in  the  way  she 
had  a  right  to  direct  it.  Why  then  that  is 
provided  for        the  judgment  appealed 
from,  because  his  Honour  has  said,  "  Let 
diis  be  inquired  of,"  and  further  directions 
«iU  be  gimfn  when  that  fact  is  ascertained. 
It  ia  said,  in  the  other  cases,  Pabaer  t. 
Cramfwrd,  and  Baihy  t.  Bisht^  that  there 
was  a  bequest  of  a  specific  sum,  with 
only  a  direction  appended  to  it,  to  lay  it 
out  in  the  purchase  of  an  annuity.    In  die 
first  place  it  is  admitted,  that  YtUe*  v. 
Compton  (whi^  is  the  earliest  case  upon 
the  point,)  is  not  open  to  that  observation; 
for  there  the  words  were,  "  A  devise  to 
aell,  and  with  the  money  or  out  of  the 
money,  the  proceeds  of  the  sale,  and  the 
surplus  of  my  personalty,  to  purchase  an 
aminity  of  lOOi.  for  the  life  of  Jane  Styles, 
and  the  overplus  of  the  personal  estate 
to  go  to  Jane  Styles  atso.*^   This,  there- 
tote,  is  not  liam  to  the  observation  by 
which  it  is  sot^ht  to  distinguish  the  pre- 
sent case  from  the  others,  because  it  is 
not  a  bequest  of  any  specific  sum,  but  the 
sum  to  be  paid  for  the  annuity  is  left 
generally,  and  only  the  amount  of  the  an- 
nuity is  specific.    So  far  it  is  on  alt  fours 
with  the  present  case.    It  is  true,  there  is 
a  circumstanw  in  Uiat  case,  which  is  not 
here :  the  residue  was  given  to  the  same 
peffwn;  that  might  make  some  little 
difference  in  the  discussion ;  but  that  ob- 
•ervation  does  not  ap^y  to  Palmer  v.  CraW' 
fird,  or  BmUv  v.  Bishop^  or  Bonus  v. 
RomUjf,    In  PaJmr  v.  Cramfurdt  S,000/. 
was  given  to  two  trustees,  to  purchase  an 


annuity  of  400^.  for  the  Hfe  of  O.  Craw* 
furd,  in  their  own  names,  and  to  pay  it  to 
him  half-yearly.  The  Master  of  the  Rolls 
held,  that  the  only  question  was,  as  to  the  ef- 
fect of  some  correspondence,  as  evidence  of 
his  having  elected  to  take  a  benefit  under 
the  will  in  another  way,  and  not  by  way  of 
annuiQr.    In  Borne*  v.  Bcmleyt  the  words 
were,  *'  I  bequeath  to  Mary  &eele  £50/., 
which  I  have  in  the  5  per  cents,  to  be  laid 
out  in  anannuity  forherlife."  Mary  Steele, 
before  the  death  of  the  testator,  a  ^w 
hours  after  the  will,  had  attempted  to  com- 
mit suicide,  and  she  effected  that  purpose 
two  days  after  his  decease ;  one  can  hardly 
avoid  therefore  believing — it  is  a  very 
strong  circumstance,  to  shew  the  probable 
intention  of  the  testator,  to  give  her  a  life 
interest  by  way  of  annuity  only.  She,  a  de- 
ranged person,  seeking  to  destroy  herself, 
was  evidently  not  to  he  trusted.  One  can 
hardly  avoid  importing  that  consideration 
into  diis  case ;  nevertbeless,  Lord  Lough- 
borough made  use  of  an  expression,  which 
clearly  exdodes  the  operation  of  the  aigu- 
ment,  by  which  it  is  sought  to  found  the 
decision  of  those  cases  upon  the  circum- 
stance of  there  being  a  gift  of  the  sum, 
and  not  a  mere  direction  to  lay  it  out  in 
the  purchase  of  an  annuity.    He  says 
**  Could  I  have  prevented  her  from  selling 
the  annuity  the  next  day,  during  the  two 
days  the  unfortunate  woman  survived  the 
testator  ?    No,  I  could  not."   Then  she 
had  a  right  to  the  same  benefit,  or  her  per- 
sonal representatives  have,  as  if  the  annuity 
had  been  purchased  during  her  life ;  and 
he  says, "  I  see  this  case  so  clearly,  diat  I 
cannot  ruae  a  doubt  about  it."   All  these 
cases  then  appear  to  have  gone  upon  the 
principle,  that  it  does  not  signify,  whether 
you  give  a  sum  of  money,  and  direct  it  to 
be  laid  out  in  an  annuity,  or  give  a  general 
direction  to  your  executors,  to  lay  out  so 
much  money,  as  will  be  sufficient  to  buy  a 
given  annuity.  At  all  evoitSr  reading  that 
case  of  BanuM  v.  RMnley,  it  appears  to 
have  been  cmsidered  as  vested  from  the 
death  of  the  testatw.   I  can  see  therefore, 
no  difference  in  giving  a  sum  of  money  to 
be  vested  in  an  annuity,  to  be  paid  half<> 
yearly  to  A.  B.,  and  ordering  the  executor 
to  lay  out  so  much  money,  as  shall  be  sufll* 
cient  to  buy  an  annuity  of  a  certain  amount. 
Hut  vests  the  annuity,  according  to  the 


Digitized  by 


CASES  IM  CHANCERY: 


anthotity  of  all  thoH  ciuest  in  Che  person 
to  whom  it  is  given. 

Judgment  of  the  Matt^  of  the 
Reii*  affirmed. 


18S0.     ^    BTAX  tl.  miHTON. 

A  giji  of  a  mmetjf  of  the  residue  of  the  Uor 
Iml9r'g  pereonal  e»tate,-^Heldt  upon  tke  eoit- 
le»l  of  tlte  mil,  to  pau  at$o  a  «eM<y  of  tke 
mlenet  of  the  prwxedt  o/roalnUileSnoUd 
to  be  told. 

In  this  case,  the  will  of  dw  teatstor  mu 
in  the  following  words  :— 

"  I»  Anthony  Munton,  of  Pear-tree 
Green,  in  the  oonn^  of  Southampton,  do 
make  ray  last  will  and  testament  in  manner 
followK^ — Uiat  iSf  «(ter  payment  of  all  my 
funeral  expelisea  mdjiwt  debts,  I  beqneath 
unto  my  dear  wife,  Healer  Muaton  (aine* 
deceased),  theaum  of  200/.oflawfiilnoiiey 
of  Great  Britain,  lo  be  paid  as  soon  as  may 
be  commiently  4one  after  my  deeeaae  i 
I  alao  ffiTe  and  bequeath  to  my  dear  wife 
all  my  houaehotd  goods  and  furnituret  plMe, 
linen,  china,  wine,  and  other  effects  of  that 
description,  which  I  may  be  posaeaaed  of 
at  the  time  of  my  decease,  for  her  own  use 
and  benefit.  I  recommend  that  my  mes* 
suage  or  premises  at  Pear-tree  Green 
aforesaid,  with  the  appurtenances,  in  which 
I  now  reside,  shcHild  be  sold  as  soon  as 
can  be  done  after  my  decease,  to  the  suis* 
faction  of  my  dear  wife,  and  that  the  money 
uriaing  from  such  sale  be  vested  in  trust 
for  the  uses  wd  purposes  hereinafter  de» 
dared ;  but  it  is  my  will,  that,  until  the 
sale  thereof,  she  may  continoe  to  occupy 
it  without  paying  any  rent  for  the  aamet  birt 
paying  the  taxca  and  repair*  in  reapect 
Iherebf*  I  girc  and  beqna^  all  my  real 
eatatea,  and  all  the  rest,  residue  and  re- 
mainder of  my  peraonal  estate  and  eflfects 
whatsoever  and  wheresoever  unto  my  wife, 
Hester  Munton,  my  brother,  the  Reverend 
William  Mnnton,  and  my  atater-in-law, 
Ann  Byam ;  and  I  direct  them,  or  the  sur- 
vivor of  ch^m*  to  dispose  of  and  convert 
into  maney,  as  soon  as  conveniently  may 
be,  auch  part  thereof  a«  dull  not  ccmaiat  of 
money  or  seearitiea  fin  BKmeyi  and  to  call 


in  and  receive  iehU  and  monies  due  to 
me,  and  tolayoutand  invest  the  whole  of  my 
real  and  of  my  residuary  personal  estate 
in  the  names  of  them,  or  the  survivors  or 
snrvivor  of  them,  in  the  public  stocks  or 
funds,  or  permanent  government  or  read 
security  or  securities,  at  interest ;  and  I  give 
and  bequeath  the  interest,  dividends  and 
prodaee  of  the  whole  of  my  real  ettate, 
and  of  the  residue  of  my  peraonal  eatale, 
or  the  aecurities  in  whieh  the  same  may  be 
mveated,  to  my  dear  wife,  Hester  Mnnton, 
for  uid  during  Itta  term  of  her  natural  life 
for  her  own  use  and  benefit ;  and,  after  the 
decease  of  my  dear  wife,  I  give  and  be- 
queath one  full  and  dear  moiety  of  the 
intereat,  dividmds,  and  prodoce  of  the  re- 
sidae  of  personal  estate  and  effiicts,  or 
the  stocks,  ftinds,  or  securities  in  whidi 
the  same  shall  be  invested,  to  my  brother, 
the  Reverend  William  Mnntmi,  his  execu- 
tors, admimstrators,  and  asaimis ;  and  I 
give  and  bequeath  the  other  mk  and  dear 
moie^  of  the  interest,  dividends,  and  pro- 
duce of  the  residue  of  my  personal  eatate 
and  effects,  or  the  stocks,  Ainds,  or  seou- 
rities,  in  which  the  same  shall  be  invested, 
to  my  aister-in-lawi  Ann  Byam,  for  and 
dwiiq;  the  term  of  her  natimil  life,  for 
her  own  use  and  benefit;  and,  after  die 
decease  of  my  sister-in-law,  Ann  Byam,  I 
give  the  whole  of  the  prindpal  of  such 
moieties,  or  tlie  whole  residue  of  my  estate 
whatsoever  and  wheresoever,  «ad  the 
stocks,  funds,  and  securities,  in  which  the 
same  shall  be  invested,  and  the  interest, 
dividends,  and  produce  thereof,  to  my 
brother,  the  Reverend  William  Mnnton, 
his  heirs,  executors,  adminiatratora,  and 
assigns,  to  and  for  bis  or  their  use  and 
benefit ;  and  I  nominate,  constitnte,  and 
impoint  my  dear  wife,  Hester  Munton,  my 
sAter^-law,  Ann  Byamt  and  my  brother, 
the  Revmnd  Willina  Mnutoni  exeen* 
trixea,  executor,  and  tmateea  of  thia  my 
last  will  and  testament.'* 

The  question  was,  whttber,  in  the  dis- 
position of  die  residue,  the  gift  4^  a  moiety 
"  of  the  residue  of  my  peraonal  estate,'* 
did  or  did  not,  having  regard  to  the  tenonr 
of  die  will,  give  her  also  a  moiety  of  the 
rcaidue  of  the  produce  -of  the  teatator'a 
real  eatate. 

ATr.  Wiay  waa  fbr  the  phiatiff': 
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Mr.  BieImM-      Mr,  B»mbkrton,'tot 

Tk€  Afmtter  of  the  RollM.-'The  testator 
liu  iMde  one  mixed  fund,  and  there  is  do 
fatration  again  to  make  a  diriMon  of  it  into 
penumalty  and  realty.  In  the  final  gtft 
«w,  he  ^ves  the  whole  ot  the  principal 
of  mob  moietiaa ;  and  he  explahn  what  he 
neaiWi  tot  he  adds  "  or  the  whide  reaidM 
•f  ny  eaUte."  The  moieties,  therefore,  of 
whin  he  bad  been  speaking  immediately 
hefiMre,  included  the  tea^t  «a  aa  the 
perpmialQr. 

Declare,  that  Ann  Byaro,  upon  the  death 
of  the  vidow,  became  entitled  to  a  moiety 
of  the  vents  of  the  testator's  freehold  and 
copyhold  estates,  till  sold,  and  afterwards, 
of  die  interest  of  the  proceeds  arising  rrora 
the  sale  of  them,  as  well  as  to  a  moiety  of 
the  iBterBat  of  the  personal  estate. 


18S0.    ^     BOIMU  0.  HOniUB. 

^  deed  bjf  a  stWk  nrfeWH^  kit  r^ht  <»  a 
MM  wiiei^  «MM  lAe  tdyeel  of  eetttemeiUt-^ 
Heidt  coupled  with  expnstion$  in  the  father'* 
willt  to  amotmt  to  an  appoinlment  of  the  mm 
to  the  «oa. 

j1  teelator  mabee  hi*  leiil  in  Ireiand  prior 
lothe  act  of  0  Oeo.  4.  c.  19,  for  attimiiating 
the  Engluh  and  Iri*h  ewrrency;  and  die* 
after  that  act : — Held,  that  an  annmty  give* 
hjf  the  mU  was  to  be  paid  in  Irtth  currency* 

By  an  indenture  bearing  date  die  24th  of 
Bbndi  1779*  being  the  settlement  made  pre- 
Tiom  to  and  in  consideration  of  the  intermar- 
of  Samiid  Holmes  with  Elinor  Lyon^ 
toncbing  the  portion  of  the  wife,  consisting 
asMmg  other  things,  of  a  certain  snm  of 
l^BMLf  it  was  provided,  that  500/.,  part  of 
the  portion,  should  be  vested  in  certain 
trustees»pnrties  cotheindenture,upon  trus^ 
among  othc*  things,  to  pay  the  same  after 
the  death  c£  EliocNr  (meenii^  plaintiff's 
modwr)  to  sttdi  person  or  persons,  or  to 
meh  use,  as  Elinor  should  by  her  last  will 
diieet«ra|^int ;  and  in  default  of  such  ap- 
pnhmnent,  to  pay  and  divide  the  same  to 
«od  amon^  the  issue  of  the  then  intended 
vwriag^  mrtoc^  duuna  and  pn^ertioBs  m 


tb*  saidSamiNel  Hblmes  should  by  any  deed 
or  by  his  last  will  direct  and  appoint ;  and 
for  want  of  such  appointment,  the  same  to 
he  divided  equally  among  such  issue,  nbare 
and  share  abke  if  more  ^an  one,  and  if 
hilt  one,  the  whole  to  go  to  each  one  child ; 
and  it  was  thereby  further  provided,  that 
the  sum  of  1,000/.,  being  the  remainder  of 
the  portion  of  dakitiflrB  mother,  should  be 
paid  to.  Samuel  Hcrfmes,  upon  trust  to  per- 
mit Samuel  Hcdroes  to  have  and  enjoy  tha 
sum  of  1,000/.  firing  his  life,  and,  in  case 
these  ahottkl  be  tesue  of  the  intended  mar- 
riage living  at  the  time  of  the  death  of 
Samael  HMmes,  the  sum  of  1,000/.  should 
be  raised  o«t  of  the  first  and  readiest  of  the 
cfleas  of  Baitaiiel  Holmes,  and  should  be 
pnd  and  <£nded  amongst  such  tssne  in  sudi 
shares  as  Samud  Holmes  shm^  by  deed 
or  wiU  appoint,  and  for  want  of  such  ap- 
pointment to  be  divided  emoug  them,  shara 
and  ^re  alike  if  more  thsn  one,  and  in 
case  one  only  child,  then,  that  the  whole  of 
the  sum  ahouM  be  paid  to  ench  only  child ; 
and  Samuel  Hohnoa  did^  by  indenture, 
diarae  ■udiinoamber  all  audi  real  Mad  per- 
HniT  estates  as  he  thni  was,  or  at  the  time 
«f  his  death  riiould  be*  aeised  or  possened 
ofi  with  the  ^yment  ek  the  sum  of  1,000/. 

There  were  issue  six  children,  of  whcnn 
fimr  died  in  the  lifedme  of  their  mother ; 
•be  died  about  the  year  1 795,  withwt  having 
exercised  the  pomr  of  appointment  given 
her  by  the  settlement,  and  leaving  the  plain- 
tiff and  a  daughter  Elinor  he^  cmJy  surviv- 
ug  children.  Elinor  died  afterwards,  in  her 
fether's  lifetime,  mtestaleand  widiout  issue. 

The  bill,  after  etating  these  facts,  and 
after  referring  to  some  transactions  in  con- 
sequence of  which,  it  was  emceived  by 
the  plamtiff  and  his  fiuher,  that  any 
property  which  the  ^ntiff  mig^t  be  en- 
titled to  in  Irehukd,  or  money  charged  on 
property  in  Ireland,  would  be  liable  to  bo 
affected  by  certain  pn>ceedingB  in  the  eccle- 
siastical courts  there— stated  that,  partly 
with  a  view  to  those  otFoumstances,  the  plain- 
tiff's father,  in  the  month  of  February  1821, 
required  the  plaintiff  to  release  to  him  the 
plaintiff's  claim  under  the  aforesaid  mar- 
riage settlement,  and  caused  a  certain  deed- 
poll,  bearing  date  on  the  17th  of  February 
1881,  and  purporting  to  be  made  by  the 
pUintifl^  to  be  prepared ;  which  deed-poll, 
after  tasitiiig  the  provision  of  the  marriage 
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tettlement,  and  the  death  of  dw  pluntiff*! 

mother,  without  making  my  appointment  of 
the  sum  of  500/,,  and  shewing  plaintiff  to 
be  the  only  surviving  child  of  the  marriage, 
was  to  the  purport  following  :— "  Whereas 
the  said  sum  of  500/.  sterling  came  to  the 
hands  of  my  said  father,  the  said  Samuel 
Holmes,  who  has,  from  time  to  time  since 
I  atuined  my  age  of  twenty-one  years,  paid 
to  me  severu  lai^e  sums  of  money,  and,  in 
addition  thereto,  and  for  my  advancement  in 
life,  before  the  sealing  and  delivery  of  these 
presentSt  paid  and  advanced  to  me,  in  aatis- 
iactiott  of  my  claims  and  demands  on  the 
foot  of  .the  said  portion  of  my  said  mother, 
under  and  by  virtue  of  the  said  marriage 
aettlement,  the  full  sum  of  1,500/.  Merling: 
Now,  know  ye,  that  I,  the  said  Frederi^ 
Holmes  (meaning  the  said  plaintiff),  for 
and  in  consideration  of  the  sum  of  1,500L 
to  me  in  hand  paid  by  the  said  Samud 
Holmes,  before  the  sealing  and  delivery  of 
these  presents,  the  receipt  thereof  I  do 
acknowledge,  and  thereof,  and  every  part 
thereof,  do  acquit  and  discharge  the  said 
Samuel  Holmes,  his  executors  and  admi- 
nistrators ;  have  remised,  released,aiN|uitted, 
and  discharged,  and  by  these  .presents  do 
remise,  relMse,  acquit,  and  dnohargu  the 
aaid  Samuel  Holmes,  bis  heirs,  executors, 
administrator^  and  assigns,  and  bis  aud 
estates,  real  and  personal,  of  and  from  the 
•aid  two  sums  of  500/.  and  1,000/..  and 
every  part  thereof,  and  of  and  from  all  and 
every  charge,  claim,  and  demand  whatso* 
ever,  which  I  now  have,  or  at  any  time  here- 
tofore had,  or  which  I,  my  heirs,  executors, 
administrators,  or  assigns,  at  any  time  here- 
after might,  could,  or  shall  have,  of,  in,  to, 
for,  or  on  account  of  the  said  sums  of  500/. 
and  1,000/..  or  either  of  tbem,  or  any  part 
thereof,  or  for  any  interest  thereof,  or  for 
or  on  account  of  the  portion  of  my  said 
mother,  or  againat  the  said  Samuel  Holmes, 
his  heirs,  executors,  administrators,  or  his 
estate  real  or  personal,  for  or  on  account  of 
the  same,  or  any  part  thereof." 

Tbe  plaintiff  executed  the  deed-poll,  and 
signed  a  receipt  thereon,  for  the  sum  o£ 
1,500/. 

The  father  made  his  will,  bearing  date 
the  13th  of  October  1821,  whereby,  after 
giving  his  widow  an  annuity  of  fiOOL  a  year, 
he  proceeded  in  the  wmrds  foUowing : — 
"And  I  also  give  and  bequeath  unto  my 


•on  Fraderkk  Holmes  (meank^  the  pkui* 
tiff)  one  anniuty,  clear  yeariy  rent-charge, 
or  aum  of  200/.,  to  be  chargeable  upon,  and 
issuing  and  payable  out  of  all  ray  aforesaid 
lands,  tenements,  hereditaments,  and  pre- 
mises whereof  I  shall  die  seised  or  possoMod, 
of  any  estate  real,  freehold,  or  term  for 
years,  and  to  be  paid  and  payable  to  him, 
in  addition  to  the  provision  which  I  have 
already  made  for  him  by  a  certain  deed  by 
me  executed,  and  bearing  date  the  17tfa  of 
February  1821 ;  the  annuity  to  be  pud  by 
two  even  and  equal  half-yearly  payments, 
on  every  Ist  day  of  May,  and  1st  day  <^ 
November  in  each  and  every  year,  for  and 
during  the  term  of  his  natunl  life,  widiout 
any  deduction  or  abatement  whatsoever; 
the  first  payment  thereof  to  be  made  on 
such  of  the  days  as  shall  first  happen  next 
after  the  day  of  my  decease." 

He  then  disposed  of  the  residue  to  other 
persons. 

The  father  afterwards  removed  to  Eng- 
land, and  died  domiciled  there  on  the  2d  of 
March  1826. 

It  waa  proved  that  no  money  passed  at 
the  execution  of  the  deed-poll ;  and  there 
waa  no  suggettimi  on  tbe  part  of  tiw  de- 
imAaDU  that  any  part  of  the  1,500/.  had 
been  paid  to  the  aon. 

The  first  question  was,  whether  the  son 
was  entitled  to  anything  more  than  die  an- 
nuity. 

Mr.  Pemberton  and  Mr.  Russell,  for  the 
plaintiff,  contended,  that  the  clear  intention* 
upon  the  deed  and  will  taken  ti^ther,  was 
to  give  the  plaintiff  the  1,500/. 

Mr.  Biekenttth  and  Mr.  Hinde,  contriL 

The  Master  of  tke  RolU.—The  fadmr. 
it  ia  admitted,  had  a  power  to  ai^mint 
the  1,500/. ;  be  never  executed,  as  &r 
as  we  know,  a  formal  power  of  i^point- 
ment,  but  tbe  deed  of  18£1  is  a  deed-pdl, 
executed  by  the  aon;  and  that  autea,  that 
hia  father  had  paid  to  him  at  the  time 
of  the  execution  of  the  deed  that  sum  of 
1,500/.  It  is,  in  troth,  a  deed  of  acknow- 
ledgment that  tbe  father  had  given  him 
that  1,500/.  It  is  not  pretended  that  the 
father  did  in  truth  pay  to  htm  1,500/.  siC 
that  time.  It  is  said  this  was  a  deed  exe- 
cuted between  fiuher  and  aon  with  •  view 
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to  prevent  the  elalm  of  a  person  Who  con- 
sidered herself  as  the  nife  of  the  son,  and 
was  proceeding  in  the  ecclesiastical  court ; 
bat  that  hypothesis  would  not  sufficiently 
account  for  it,  because,  in  the  will  he  refers 
to  the  deed  executed  by  him  as  a  provision 
for  the  SOD.  No  other  deed  was  executed 
OB  that  day ;  and  the  in£er«iee  is,  that  the 
provision  referred  to  in  the  father's  will  waa 
■  proTisioB  which  the  son  acknowledged  to 
luve  received  by  that  deed. 

The  {^aintiff  waa  declared  entitled  to  the 
IfBOOLt  with  inlereat  firom  the  death  of  the 
testator. 


Another  question  was,  whether  the  an- 
noity  was  to  be  paid  in  English  or  in  Irish 

money. 

The  6  Geo,  4.  c.  19,  which  came  into 
operation  na  the  S7tfa  of  June  18i25,  pro- 
vides, that,  "  from  and  after  the  commence- 
ment of  this  act,  the  cnrreney  of  Great 
Britain  shall  be  die  currency  of  the  whole 
United  Kii^om ;  and  that,  from  the  com- 
mencenent  of  this  act,  all  receipts  and  pay- 
ments, and  all  gifts,  grants,  contracts,  bar- 
gains, sales,  agreements,  and  stipulations, 
and  all  written  bonds,  bills,  notes,  drafts, 
acceptances,  receipts,  acknowledgments,  un- 
dertakings, or  securities  for  money,  and  all 
transactions,  dealings,  matters  and  things 
whatever  relating  to  money,  or  involving  or 
implying  the  payment  of  money,  or  the  lia- 
bility to  pay  any  money,  in  any  and  every 
part  of  the  said  United  Kingdom,  shall  be 
according  to  such  currency,  of  Great  Britain, 
so  becoming  the  currency  of  the  United 
Kingdom,  and  not  according  to  any  cur- 
rent, or  as  money  hath  been  or  may  be 
valued  in  any  particular  part  of  the  said 
United  Kii^om,  or  in  any  other  manner 
than  according  to  sueh  currency  of  the  laid 
United  Kingdom,  except  as  hereinafter  is 
specially  provided;  and  that  all  such  re- 
ceipts, &c.  shall  be  taken  to  be  had,  made, 
executed,  done,  and  entered  into  according 
to  such  currency  of  Great  Britain,  and  in 
reference  to  money  of  the  value  and  de- 
aeription  circulating  in  Great  Britain  at  the 
paasiag  of  this  act,  unless  the  contrary  be 
proved  to  have  been  the  intentmn  of  the 
parties  concerned." 

The  testator  havii^  died  after  the  com- 


mencement of  the  act,  it  was  cobtoided,  that 
the  annuity  ought  to  be  paid  in  stalling 

money. 

The  Master  of  the  Rolls.— A  gift  by  will 
is  a  gift  nude  at  the  time  of  mailing  the 
will :  it  is  perfected  only  by  the  death  of  the 
testator,  but  the  gift  is  made  at  the  date  of 
the  will.  Then,  the  will  bei^  antendent 
to  the  act  for  assimilating  the  Irish  with  the 
English  currency,  my  ofHuion  is,  that  it  ia 
a  gift  prior  to  the  act,  because  it  is  a  gift  at 
the  time  of  making  the  will,  althou^  not 
perfected  by  execution  till  the  death  of  the 
testator. 


1880 


WATSOM  AHS  OraSES  0.  THE 
SUKB  OV  WXLUXOTON. 


A  person,  indebted  m  bond,  being  entitled 
to  certain  pri*e-faoney,  and  being  pressed  bjf 
his  creditor  for  payment,  promised  that  the 
debt  should  be  pmd  out  of  the  prisc'money, 
and  delivered  to  him  the  follamng  written 
order,  addressed  to  "  Colaul  Francis  Has- 
tings Doyle :  My  dear  Friend, — As  I  shall 
leave  to  you  Iw  distrttution  of  the  prize' 
money  as  soon  as  it  shall  be  issued  for  me, 
I  have  to  mention,  that  the  executors  of  the 
late  Jfitliam  Sims  are  claimants  on  thai 
fund  for  a  bond  debt,  »Uh  inUresi—fmU^iXbf 
yours — Hastings." 

Held,  that  the  debt  was  not  an  nqmlable 
charge  on  the  prixe-money. 

The  plaintiffs,  as  executors  of  Mr.  Sims, 
were  creditors  of  the  Marquis  of  Hastings 
to  the  amount  of  upwards  of  9,000/.,  due 
on  bond. 

In  1825,  the  Marquis  returned  from 
India. 

The  bill  suted,  that  on  the  S9th  of 
December  I8S5,  the  plaintiff,  Elizabeth 
Watson,  together  with  Mr.  A.  her  solicitor, 
waited  on  the  Marquis  for  the  purpose  of 
coming  to  some  arrangement  for  the  payment 
of  the  bond  debt,  when  the  Marquis  stated  to 
her  and  Mr.  A.  that  he  was  entitled  to  a  large 
share  of  the  Deccan  Prize-money,  that  he 
had  sent  in  a  claim  to  government  for  a  fur- 
ther share  thereof,  and  that,  when  such  share 
should  be  paid,  the  bond  debt,  interest, 
costs,  and  expenses,  ^ould  be  paid  out  of 
his  share  of  the  said  Deccan  prise-mpDey ; 
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that  bis  Lordship  nas  very  desirous  that  no 
further  proceedings^hould  be  ta}cen  agaime 
him,  or  against  the  estate  of  his  suretyt  the 
deceased  John  Holman  Ridge  ;  that  Mr. 
A.  on  or  before  the  Sth  of  February  lAd6, 
i^in  waited  on  the  Marquis  when  his  Itord- 
smp  informed  Mr.  A.  that  he  had  given 
directioiu  to  Colonel  Frauds  Doyle,  whom 
be  had  empowered  to  receive  his  share  of 
the  prise-money,  to  pay  the  bond  debt,  in- 
terest, and  expenses,  and  as  an  authority  for 
lo  dmng,  his  Lordship  proposed  giving  an 
order  on  Colonel  Francis  Doyle  for  that 
purpose ;  and  accordingly,  his  Lordship,  in 
the  presence  of  Mr.  A.,  wrote  uid  delivered 
to  Mr.  A.  the  following  order: — 

'*  February  6th,  1826. — My  dear  Friend- 
As  I  shall  leave  to  you  the  distribution  of 
the  prize-money  as  soon  as  it  shall  be  issued 
for  me,  I  have  to  mention,  that  the  execu- 
tors of  the  late  William  Sims  are  claipiants 
on  that  fund  for  a  bond  debt,  with  interesth— 
faithfully  yours — Hastily. 

**  To  Colonel  Franois  Hastir^  Doyle, 
Exeisc  Office." 
Thai,  in  portnance  of  that  ordw,  Mr. 
A,  shortly  irfkerwards  waited  on  &>kM(iel 
Francis  Hjiscings  Doyloi  and  dehvnvd  to 
him  the  otiler ;  and  met  the  Colonel  bad 
read  the  snne,  he  driivered  it  to  Mr.  A., 
and  then  stated,  that  the  particelars  of  the 
demand  on  the  execntors  of  WiHiam  Sims 
must  be  sent  to  him  through  the  sollcitoc 
of  the  Marquie. 

The  bill  charged,  that  the  order  of  the 
Marquis  of  Hastings,  more  especially  when 
connected  with  the  aforesaid  promises  and 
mmraneei  of  the  Marquis,  was  in  equity  a 
HKHlgage,  or  an  eMignment  of  his  share  in  the 
prise-nioney,asa«ecurity  for  the  payment  of 
the  sum  so  due  as  aforeaaid,  to  the  ^aintiflb, 
for  principal  and  interest,  and  costs ; — that 
tbe  Marquis  of  Htatingsi,  at  the  interriews 
in  the  months  of  January  and  February 
Y686,  represented  to  the  ^aintiff,  Elizabeth 
Hodgson  and  Mr.  A.,  that  his  share  of  the 
priae*money  was  completely  at  his  own  dis* 
posal,  and  was  not  subject  to  any  incum- 
brance ;  and  that  their  demand  should  be 
paid  out  of  the  first  monies  which  should 
become  payable  to  him  in  respect  of  his 
share ;  and  it  was  only  upon  the  faith  of  the 
representations  and  the  securities  so  granted 
to  Uie  i^aintiflffl,  that  they,  at  the  earnest 
desire  of  the  Marquis,  abstained  from  pro- 


secuting the  proceedings  against  the  obKgora 
on  the  bond,  or  their  representativee,  er 
comonenctng  other  proeeedings  against  them ; 
and  that  the  Marquis  of  Hasting*  well' 
knew,  that  if  theplaintiffiihad  had  any  reason 
to  suspect,  or  believe,  that  his  share  of  the- 
priae-money  wm  sul^ect  to  any  ineum- 
brance,  they  wouM  not  have  desisted  fV<om 
prosecwting,  or  abstained  from  taking,  sucK 
proeeedii^. 

The  prayer  was,  that  itiwgbt  be  deelaittd 
that  the  sum  which  should  be  found  due  to 
them  on  account  of  the  bond  debt,  was  well 
charged  on  the  sum  which  had  become  pay* 
able  in  respect  of  the  Marquis  of  Haaiii^^s'ai 
share  of  the  Deccan  prize-money. 

The  statements  as  to  the  promises  of  the 
Marqtm,  were  proved  in  evidence. 

The  question  was,  whether  the  pkintifff 
had  an  equitable  lien  on  the  Marquis's  share 

the  prise-money. 

Sir  Charlef  WttkmU  uiA  Bir.  RuueU 
for  the  plaiiuiff. 

The  written  order  constitutes  the  plaint! A 
elaimartts  on  the  fund :  they  oiuld  not  he 
elaimanbi  on  that  particular  fund,  merely 
by  virtM  of  their  debt :  they  could  be- 
come sndh  claimants  only  by  virtue  of  a 
speetfic  Hen.  Besides,  It  is  here  alleged  and 
proved,  that  the  Marquis  promised  that 
tbe  debt  should  be  paid  out  of  this  fund;  and 
that  upon  the  fliith  of  stieh  assurance,  the 
plaintiift  abstained  from  taking  proeeedbgt 
against  him. 

Mr.  Biehenteth,  Mr.  Pmberion,  Mr, 
SpencCf  and  Mr.  Fane,  for  the  defendants, 
contended,  that  no  lien  on  the  fund  was 
created  by  what  had  passed ;  and  they  cited 
Sx  parte  Heifwoed  (l),  and  WmUniu  v. 
£emtt(9). 

The  Master  of  the  Rolls. — The  question 
depends  entirdy  on  the  true  construction 
of  the  letter  written  by  the  Marquis  to 
Colonel  Doyle.  It  cannot  be  contended,  that 
the  letter  amounts  to  an  eqnitaUe  assign- 
ment, unless  it  amounts  to  an  engagement 
that  the  bond  debt  shall  be  paid  out  of  the 
prize-money.  Now,  in  the  letter  I  cannot 
find  any  positive  engagement  that  the  debt 
shall  be  paid  out  of  the  prise-mcmey.  The 

(1)  t  Boas,  355. 
(t)  14  East.  581 
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effect  of  tbe  letter  seeips  to  be  merely  this : 
**  I  sbdl  leave  to  you,  Colooel  Doyle,  the 
d  stribntion  of  the  prise-money  :  I  have  to 
mention  to  you,  that  the  executora  of  Mr. 
Sims  have  a  claim  on  the  fund :  it  is  for 
you  to  determine  whether  they  shall  be  paid 
out  of  it." 

BUi  ditmued  aceordhgty. 


1830,     ^    BUTTOH  V.  SUTTON. 

UtuUr  the  iitk  stciumof  37  Geo,  S.  c.  97, 
landi  m  Great  Britain,  mhich  on  the  ZSth  of 
OcliAer  1795,  wreheldbji  American  tul^ectt, 
eoHtinve  capabk  of  being  grtmiedt  uidt  or 
dniudhy  thtmt  at  if  ihe]f  mre  natiwt, 

Edmnnd  Strudwick,  by  his  will,  dated 
10th  of  November  1730,  after  giving  several 
peeuniaiy  l^aeies,  bequeathed  as  follows : 
— **  All  tbe  rest,  residue  and  remainder  of 
my  estate,  both  real  and  personal,  being 
turned  or  converted  into  money  by  my  exe- 
cutors, to  be  equally  divided  between  my 
two  sons,  Samuel  and  Nathaniel  Edmund 
Strudwick,  share  ami  share  alike,  unless 
such  rest  and  residue  shall  anaount  to  up- 
wards of  6,000/.,  iu  which  case,  I  give  unto 
my  aforesaid  four  daughters  5001.  a  piece, 
if  snch  surplus  will  extend  to  do  the  same, 
and  if  such  surplua  exceeds  the  same,  I  give 
iuch  surplua  to  my  two  sons,  S«nuel  and 
Nathaniel  Edmund  Strudwick." 

A  part  of  this  teatator's  property  consisted 
of  an  undivided  moiety  of  certain  heredita- 
ments in  the  city  of  London,  which  was 
the  property  ia' question  in  the  cause, 

Samuel  Strudwick,  by  his  will,  dated  dOth 
of  May  1 794,  and  wherein  he  is  described 
as  of  North  Carolina,  and  son  of  Edmund 
Strudwick,  bequeathed  as  follows :  — "  I 

S've  and  bequeath  unto  my  good  friend, 
ai^ery   ,  widow  of  Stephen  — 

lately  living  at  Fulham,  in  England,  my 
bouses  and  lands  in  the  city  of  London,  or 
liberties  thereof,  in  trust  to  be  sold  when 
Mrs.  Vanghan's  annuity  shall  drop  in,  and 
the  money  arising  from  anch  sale  to  be 
applied  aa  therein  mentioned."  The  testator 
then  gives  to  "  Mrs.  Margaret  Jones,  then 
living  with  him,  60  Spanish  milled  dollars 
a  year  during  her  natural  life,  and  20/.  a 
Vol.  VIII.  CUAKc. 


year  sterling  to  Mrs,  Ann  Jones,  therein 
particularly  described."  He  then  willed 
and  bequeathed  to  his  son,  William  Francis 
Strudwick,  all  that  waa  not  therein  above 
given  away,  and  all  the  rest,  residue,  rever- 
aion,  and  remainder  of  hia  estates,  reid  and 
personal,  to  him  and  bis  heirs  for  ever;  but 
m  case  it  should  unfortunately  happen  that 
he  should  depart  this  life  before  his  mother, 
in  that  event  he  gave,  devised,  and  be- 
queathed bis  whole  estate  real  and  personal 
to  Uis  wife,  unless  his  son  should  leave  legi- 
timate child  or  children  behind  him,  who 
be  meant  should  then  succeed  to  what  would 
have  descended  to  their  father,  bad  be  sur- 
vived his  (the  testator's)  wife,  to  be  disposed 
of  by  her  in  whatever  nunner  she  ^ould 
think  proper. 

One  Maigery  Bouiget  was  conaidered  to 
be  the  person  to  whom  the  devise  was  made 
in  blank,  by  tbe  last  will ;  and  ahe  declined 
having  anything  to  do  with  the  property. 
Mrs.  Bourget  died  in  1805  or  1806,  but  of 
this  fact  there  was  no  evidence. 

William  Francis  Strudwick  was  the  only 
son  and  heir-at-law  of  Samuel  Strudwick, 
the  testator,  and  died  in  tbe  year  1810  in- 
testate, leaving  Samuel  Strudwick,  of  the 
county  of  Orange,  in  tlie  State  of  North 
Carolina,  one  of  the  United  States  of  North 
America,  his  eldest  son  and  heir-at-law. 
.  In  1818,  the  last-named  Samuel  Strud- 
wick granted  a  power  of  attorney  to  one 
Peter  Brown,  to  enable  him  to  sell  end  con- 
vey to  the  purchaser  all  his  estatea  in  the 
city  of  London. 

In  a  suit  for  specific  performance,  tha 
vendor  made  title  under  the  Strudwicks ; 
and  an  objection  was  taken  to  the  title — 
that  Samuel  Suudwick,  the  vendor,  in 
1819,  of  two  eighth  parts  of  the  estate, 
was  an  alien,  and  incapable  of  conveying 
them,  such  shares  having  been  tbe  property 
of  Samuel  Strudwick,  his  grandfather,  who 
was  settled  in  America  at  the  time  of  the 
separation  of  the  two  countries  in  1 788 ; 
and  it  was  alleged  that  his  son,  William 
Francis  Strudwick,  was  an  American,  and 
died  there  in  1810,  intestate,  leaving  Samuel 
Strudwick,  his  grandson,  his  heir-at-law ; 
and  no  proof  had  been  shewn  that  after  the 
separation,  Samuel  Strudwick,  the  grand- 
father, or  William  Francis  Strudwick,  wers 
subjects  of  the  King  of  Oreat  Britain. 
.  'J'he  question  depended  <m  the  trea^ 
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eonduded  in  1794,  between  Great  Britain 
and  the  United  States ;  and  the  act  of  par- 
liament for  carrying  it  into  effect. 

The  1st  article  of  that  treat3P  provided, 
"  that  there  should  be  a  firm,  inviolable,  and 
universal  peace  between  Great  Britain  and 
the  United  States,"  and  is  chiefly  important 
as  regards  its  bearing  upon  a  question  rela- 
tive  to  the  construction  of  anotlier  article 
of  the  treaty,  hereafter  coming  under  con- 
sideration. 

The  2nd  artide  declares  "  that  the 
settiera  and  traders  within  the  precincts  of 
the  pOBta  from  which  the  British  troops 
were  to  be  withdrawn,  should  cooUnue  to 
enjoy  their  property  of  every  kind-should 
be  at  liberty  to  remain  there,  or  to  remove 
their  effects,  and  be  fretf  to  sell  their  lands, 
houses,  or  effects,  or  to  retain  the  property 
thereof  at  their  discretion,  and  that  such  of 
them  as  should  continue  to  reside  within 
the  boundary  line,  should  not  be  compelled 
to  become  eitiaens  of  the  United  States,  or 
to  take  any  oath  of  allegiance  to  the  govern- 
ment thereof,  but  they  should  be  at  full 
liberty  so  to  do  if  they  thought  proper,  and 
should  make  and  declare  their  election 
within  one  year  afler  the  evacuation  afore- 
said ;  and  all  persons  who  should  continue 
there  after  the  expiration  of  the  year,  with- 
out havii^  declared  their  intention  of  re- 
maining subjects  of  His  Britiah  Bfajesty, 
should  be  considered  as  having  dected  to 
become  citizens  of  the  States." 

The  3rd,  4th,  and  5th  articles  of  the 
treaty,  contained  regulations  as  to  bounda- 
ries ;  and  the  6th,  7th,  and  8th,  related  to 
the  adjustment  of  the  claims  of  individuals. 

The  9ih  article  provided,  "  that  Ame- 
rican citizens  who  then  held  lands  in  the 
dominions  of  His  Majesty,  should  continue 
to  hold  them  according  to  the  nature  and 
tenure  of  their  respective  esutes  and  titles 
therein,  and  might  grant,  sell,  or  devise  the 
same,  to  those  whom  they  should  please,  in 
like  manner  as  if  they  were  nativei ;  and 
that  neither  they,  nor  their  heirs  or  aasigna, 
should,  so  fiir  aa  might  respect  the  said 
lands  and  the  1^1  remedies  inddent  there- 
to, be  regarded  as  diens." 

And  the  10th  article  was,  "that  neither 
debts  due  from  individuals  of  the  one  nation 
to  the  individuals  of  the  other,  nor  shares 
nor  monies  which  they  might  have  in  the 
puUic  funds  or  private  banks,  should,  even 


in  any  event  of  war  of  natitnid  difierenoei, 
be  sequestrated  or  etnfiscated,  it  beii^  un- 
just andimpolitie  that  debts  and  engi^^menta 

contracted  and  made  by  individuals  having 
confidence  in  each  other,  and  in  their  re- 
spective governments,  should  ever  be  de- 
stroyed or  impaired  by  national  authority, 
on  account  of  national  diflferencea  and  dia- 
contents." 

The  other  articles  of  the  treaty,  down 
to  the  S8th,  contained  various  directions  and 
stipulations  relative  to  navigation,  and  the 
delivery  up  to  justice  of  persons  charged 
with  murder  or  forgery ;  the  2&th  article 
dedared  *'  that  the  firat  ten  artides  of  the 
troAy  should  be  permanent,  and  that  the  sub- 
sequent articles,  except  the  12th,  should  be 
limited  in  their  duration  to  twelve  years,  to 
be  computed  from  the .  day  on  which  the 
rattflcations  of  the  treaty  should  be  ex- 
changed, subject  to  tlie  renewal  of  the  nego- 
tiations at  a  period  therein  mentioned ;  but 
if  His  Majesty  and  the  United  States  should 
not  be  able  to  agree  on  a  new  arrangement, 
in  that  case  all  the  articles  of  the  treaty, 
except  the  6r8t  ten,  dwuld  then  cease  and 
expire  together." 

In  1797,  an  act  (the  87  Geo.  ».  e.  97.) 
was  passed,  intituled,  "  An  act  for  can7ing 
into  executim  the  treaty  of  amity,  com- 
merce, and  navigatira,  condaded  between 
His  Majeaty  and  the  United  States  of 
America."  Hiat  aet  contained  the  follow- 
ii^  claiises : — 

Sect.  X4.  And  whereas,  by  the  ninth 
article  of  the  said  treaty,  it  was  agreed 
that  British  subjects,  who  then  held  lands 
in  the  territories  of  the  said  United  States, 
and  American  citiaens,  who  then  held  lands 
in  the  dominions  of  His  Majesty,  should 
continue  to  hold  them  according  to  the 
nature  and  tenure  of  their  respective  states 
and  tides  therein,  and  might  grant,  aell* 
or  devise  the  aaroe  to  whom  they  should 
please,  in  like  maimer  aa  if  they  were  na- 
tiTes,  and  that  neither  they  nor  their  heirs 
or  aaaigna  dmuld,  so  far  as  might  respect 
the  sail  lands  and  the  legal  remediea  ind- 
dent thereto,  be  regarded  as  diens;  be 
it  therefore  enacted  by  the  authority  afore- 
said, that  dl  lands,  tenements,  and  here- 
ditaments, in  the  kingdom  of  Great  Britain, 
or  the  territories  and  dependencies  thereto 
belongii^,  which  on  the  said  88th  of  Octo- 
ber 1795,  (beii^  the  day  of  the  exchai^ 
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of  the  ratification  of  the  said  treaty  be- 
tween His  Majeatj  and  the  said  United 
States,)  were  held  by  American  citisens, 
shall  be  held  and  enjoyed,  granted,  sold, 
and  devised,  acoHrdipg  to  die  stipiilati<Has 
■ndagreemento  cmtaiiwd  in  thesamartidei 
any  law,  ciutoin,  or  usage,  to  contrary 
notwithstanding. 

Sect  25.  Provided  always,  That  no- 
thing  herein  contained  diall  extend,  or  be 
construed  to  extend,  to  give  any  right, 
title,  or  privil^e  to  any  person,  not  being 
a  natunu  bom  subject  of  this  realm,  which 
sacb  person  would  not  have  been  entitled 
to  if  this  act  had  not  been  made,  other 
than  and  except  such  rights,  titles,  and 
privileges  as  shall  be  necessary  for  the  true 
and  faithful  performance  of  the  stipula- 
tioos  in  the  said  article  contained,  accord- 
ing to  the  true  intent  and  meanii^  hereof, 
or  to  give  to  any  person,  not  being  either 
a  natural  bom  subject  of  this  realm,  or  a 
cttiaen  of  the  said  United  States,  any  right, 
tide,  or  ^vilege,  to  which  such  person 
vroidd  not  have  been  entitled  if  thia  act 
badnotbeoi  made. 

Sect.  27.  That  this  act  shall  con- 
tinue in  force  so  long  as  the  said  treaty 
between  His  Majes^  and  the  United 
States  of  Amerioa  ihul  continne  in  forea, 
and  no  longer. 

This  act  was  continued  and  amended  by 
the  45  Geo.  3.  c.  35,  by  which,  after  reciting 
that  an  act  passed  in  the  37  Geo.  8.  intituled. 

An  act  for  carrying  into  execution  the 
treaty  of  amity,  commerce,  and  navigation, 
oooduded  between  His  Majesty  and  the 
United  Stsites  of  America,"  was  to  continue 
in  force  so  long  aa  the  said  treaty  should  con- 
tinne in  force,  and  no  longer,  and  that  audi 
treaty,  or  so  mudi  of  it  as  rdates  to  the 
oatteca  contained  in  the  act,  has  now  ceased 
and  determined ;  it  was  enacted,  that  that 
act  should  be  in  force  until  the  Ist  of  June 
1806.  The  37  Geo.  3.  e.  97.  was  further 
continued  by  statutes  passed  in  the  45,  46, 
47,  and  48  Geo.  3 ;  by  the  last  of  them, 
it  was  continued  in  force  until  the  end  of 
the  then  present  Session  of  Parliament. 
The  Sesiion  closed  in  the  summer  of  (he 
year  1808. 

The  qnestioo  was,  whether  the  twenty- 
fourth  section  of  the  act  was  still  in  force,  so 
as  to  prevent  the  qualities  of  alienage  from 
attadung  on  die  buds  in  question. 


Mr.  Bickertteth,  Mr.  Pemhertonj  ^e. 
contended,  tliat  the  lands  were  not  now  pro- 
tected. 

Mr.  Pniton,  Mr.  Tinneyt  ^c.  insisted, 
that  this  objection  to  the  title  was  not  valid. 

In  support  of  the  objection  it  was  argued, 
that,  in  1808,  all  the  provisions  of  the  37 
Geo.  8.  c.  97.  were  at  an  end,  and  all  lands 
in  Great  Britain,  which,  at  the  moment  of 
its  expiration,  were  held  by  cittxens  of  the 
United'  States,  became  forfeited  to  the 
Crown.  The  owner  of  the  estate  in  ques- 
tion at  this  period  was  William  Francis 
Strudwick,  who  died  in  the  year  1810; 
William  Francis  Strudwick  was  born  and 
resided  in  America.  In  order  to  establish 
the  title,  we  apprehend  it  must  be  alleged 
that  Samuel  Strudwick,  the  grandson,  was, 
at  the  time  of  the  descent  cast,  s  subject  of 
dits  country;  but  the  only  authority  for 
maintaining  this  proposition,  would  be  some 
act  of  the  British  legislature,  declaring  that 
the  descendant  of  an  American  citisen,  who 
was  himself  bom  in  America,  although 
possibly  of  British  parents,  continued,  not- 
withstanding the  all^iance  which  he  owed 
to  the  country  of  his  birth,  also,  for  certain 

Enrposes,  not  an  alien  in  Great  Britain. 
'Ut  the  only  act  from  which  this  could  be 
deduced,  is  the  act  which  expired  in  1808. 
Besides,  a  war  broke  out  between  the  two 
countries  in  the  year  1812;  this  was  con- 
tinued, until  nearly  the  end  of  the  year  1814; 
the  numerous  anomalies  and  difficulties  of 
all  kinds  which  would  have  occurred,  if, 
during  that  period,  American  citisens  could 
have  held  lands  in  England,  are  too  obvioua 
to  need  any  mention ;  yet,  in  order  to  aup- 
port  the-bill,  it  must  be  alkged,  that  Samuel 
Strudwick,  the  grandson,  was  entitled  to 
hold  the  lands  in  question,  imtwitlutanding 
the  alle^pance  he  owed  to  a  foreign  state 
with  which  we  were  at  war. 

The  Master  of  the  RoUt.—At  the  treaty 
of  peace  in  1783,  when  the  division  of  the 
English  empire  took  place,  there  was  not 
an  effectual  provision  made  with  respect  to 
certain  special  circumstances,  which  could 
not  but  occur,  where  one  government  was 
divided  into  two,  and  where  it  must  neces- 
sarily happen  that  the  subjects  of  one  part 
of  that  divided  government  held  property 
in  the  other  part,  and  so  reciprocally.  It 
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was  not  at  that  time  considered  what  would 
be  the  effect  of  the  separation,  and  no  par- 
ticular provision  was  made  on  tin's  point, 
though  in  the  treaty  of  178S,  there  was  a 
fjeneral  allusion  to  property.  In  the  year 
179  i,  experience  had  shewn  what  the  diffi- 
culties were ;  and^  therefore,  in  the  treaty 
entered  into  in  that  year,  it  wai  necessary 
to  make  a  particular  provision  with  respect 
to  it.  When  two  states  contract  together, 
they  may  oontntct  that  certain  articles  shall 
be  articles  to  endure  only  during  the  time 
of  peace ;  or  they  may  contract  that  certain 
proviiiona  shall  prevail,  not  during  the  lime 
of  peace  only,  but  during  a  state  of  war : 
there  is  as  full  power  for  two  states  so  to 
contract,  as  there  would  be  for  two  indivi- 
duals to  contract  in  any  given  state  of  cir- 
cumstances. That  power  is  particularly 
exercised  in  the  treaty  of  1794;  for,  with 
respect  to  the  debts  due  to  the  subjects  of 
eitiier  of  the  divided  countries,  and  with 
resect  to  the  funded  property  due  to  the 
subjects  in  either  of  the  divided  countries, 
it  is  expressly  provided,  that  the  partiea 
entitled  should  be  at  liberty  to  claim  such 
debts  and  such  property  notwitlistanding  a 
state  of  war ;  and  the  queation,  therefore, 
is  upon  the  treaty,  whether  the  particiilar 
article  (the  9th  article)  which  precedes  the 
articles  with  respect  to  the  debts  and  funded 
property,  according  to  the  true  construction 
of  that  article,  was  to  prevail  at  all  times, 
without  regard  to  a  state  of  peace  or  a  atate 
of  war. 

Now,  that  article  asserts,  that  persona  in 
each  part  of  the  divided  empire,  were  en- 
titled to  lands;  and  it  provides,  that  the 
persons  so  entitled  to  lands  in  each  part  of 
the  divided  country,  shall  not  be  considered 
as  aliens  with  respect  to  the  division  of 
property,  but  shall  be  cmisidered  as  natives, 
both  with  regard  to  property  and  to  debts, 
excluding  all  princifde  of  alienage.  There 
is  here  no  limitaticm  whatever,  widi  regard 
to  a  state  of  peace;  and  the  jsrovision  is, 
that,  as  to  the  peraont  so  oiraing  property 
in  each  part  of  the  divided  country,  they, 
their  heirs  and  assigns,  shall  be  considered 
as  tiatives,  and  free  from  the  disabilities  of 
alienage.  That  is  a  stipulation  which  must, 
in  its  very  nature,  be  perpetual,  and  apply 
as  well  to  a  state  of  war  as  a  sute  of  peace ; 
it  includes  not  only  the  particular  holders, 
but  Aeir  beirs  and  aangns,  and  enables 


them  to  deal  with  the  property  as  if  they 
were  natives,  and  free  from  all  the  disabili- 
ties of  alienage. 

The  24th  article  in  this  treaty  of  peace, 
has  been  considered  as  important ;  it  is  the  - 
article  which  states  that  the  6rst  ten  articles 
of  that  treaty  are  to  be  considered  as  per- 
manent, and  the  others  as  temporary,  ac- 
cording to  the  particular  stipulations  therein 
contained.  I  am  of  opinion,  that  the  term 
'*  permanent"  was  most  improperly  need  in 
the  treaty,  and  1  pkee  no  reliance  npon  it. 
When  the  preceding  articles  are  conndered, 
it  is  difficult  to  say  what  af^ication  the 
term  "  permanent"  has  to  them;  for  in- 
stance, it  is  declared  that  there  shall  be  a 
treaty  of  peace  and  amity  between  the 
countries :  now,  what  is  meant  by  **  perma- 
nent "f  a  treaty  of  peace  is  always  permanent 
until  it  is  broken ;  therefore,  the  term  has 
no  sensible  application  to  that  article.  The 
next  article  is,  that  the  king  shall  withdraw 
his  troops.  What  is  meant  by  that  article 
being  permanent  ?  therefore,  I  consider  that 
the  word  "permanent"  was  introduced 
simply  in  opposition  to  those  articles  of  the 
treaty,  #hich  the  parties  to  it  considered 
were  to  endure,  in  any  event,  only  for  a 
certain  tenn  of  years ;  whether  peace  con- 
tinued for  a  greater  or  shorter  time^-^w 
articles  which  were  never  meant  to  have 
effect  beyond  a  particular  time.  So  the 
matter  stands  upon  the  treaty  itself.  Now, 
upon  the  treaty  itself,  it  is  to  me  apparent 
that  the  9th  article  was  an  article  meant  to 
have  perpetual  effect.  It  was  an  article 
calculated  to  give  to  British  subjects,  en- 
titled to  landed  property  in  America,  and  to 
American  subjects  entitled  to  landed  pro- 
perty in  England,  and  to  all  who  claim  under 
them,  the  same  power  of  aliening,  as  if  they 
were  American  subjects  in  the  one  ease, 
and  British  snlgects  in  the  other.  But,  as 
the  king  had  no  authority  to  do  this,  by 
his  general  pren^tive  m  makii^  peace, 
and  of  fixii^  the  articles  upon  whioi  peace 
shall  be  concluded,  it  was  necessary  to  liave 
recourse  to  the  anthority  of  parliament,  and 
consequently  an  act  was  passed  in  the  97 
Geo.  3,  which,  referring  to  the  0th  article  of 
the  preceding  treaty,  stipulates,  that  the 
subjects  of  each  part  of  what  had  been  one 
empire,  should  have  those  mutual  privileges 
which  are  conferred  by  the  stipulation  of  the 
9th  article.  Iftfaat  9th  artide  were,  as  I  eon- 
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nAer  it  to  be,  an  artide  to  operate  perma- 
nently and  perpetually,  it  neceasarily  fol- 
lows, that  this  clause,  which  is  intended  as 
a  confirmation  of  that  article,  did  in  truth 
intend,  that  those  privil^es  shall  be  per- 
manent and  perpetiul ;  for,  whatever  is  pro- 
vided by  that  article  in  the  treaty,  was 
provided  hy  that  elanse  in  the  act  of  par- 
liament. Then,  there  comes  in  this  act  of 
parliament  a  subsequent  dause,  which  de- 
clares that  the  provisions  of  that  act  of  par- 
liament shall  continue  in  force  only  so  long 
as  the  treaty  of  peace  continue*  in  force,  and 
shall  determine,  therefore,  with  a  slate  of 
war.  And  the  question  is,  what  is  the  true 
construction  of  that  clause?  The  Court 
must  not  give  to  a  subsequent  clause,  if  it 
can  by  posaibtlity  avoid  it,  a  meaning  directly 
contradictory  and  inconsistent  with  a  prior 
provision ;  it  must  give  a  construction  which 
will  rationally  reconcile  every  part  of  the 
net  of  parliament.  Now,  in  order  to  pro- 
duce that  ration^  et^ett  I  roust  consider, 
that,  in  providing  that  this  act  of  parlia- 
ment shall  operate  only  during  the  time  of 
peace,  the  legislature  meant,  that,  with  re- 
ference to  the  provisions  of  that  treaty  which 
would  in  their  nature  determine  with  the 
state  of  war,  the  act  of  parliament  should 
determine  also ;  hut  it  was  not  meant  to 
contradict  the  first  provision  of  the  act  of 
parliament,  and  which  particularly  was  the 
maim  reason  for  passing  it — namely,  to  give 
to  American  sabjeets  the  privily  of  hold- 
iogiand  in  Et^land,  as  natives.  It  must 
not  be  considered  as  affecting  that  provisioiw 
it  leavea  that  provision  as  it  stood  according 
to  the  stipulation  in  the  first  danse  of  the 
act  of  parliament.  My  opinion,  therefore 
is,  that,  assuming  that  the  parties  in  this  case 
at  the  time  this  act  of  parliament  .passed, 
hdd  the  lands  in  question,  they  were  capable 
of  aliening,  and  the  title,  therefore,  of  the 
vendor  in  this  case  is  perfectly  good ;  but  if  it 
shallappear,  upon  a  statement  of  the  circum- 
stances, that  the  lands  in  question  were  so 
held,  that  they  cannot  be  considered  to  be 
within  the  scope  and  meaning  of  the  treaty 
of  peace,  and  the  act  of  parliament— my 
opnion,  then,  has  no  eflbct  upon  the  qnea- 
lion. 


j4  testator  gate  the  residue  of  hit  estate  to 
three  persons  for  life;  remotadfr  to  his  fwo 
fiaiAefM,  f  Aorv  emd  share  mlike ;  in  case  either 
of  them  died  without  issue  before  his  share 
beeame  paifable,  his  share  was  to  go  to  the 
iurrieor:  one  of  the  nephews  died  in  the  les- 
tatoi't  Ufetme  .-—Held, 

lhat  the  share  did  net  Jofwe,  but  went  to 
the  survivor, 

John  Hurapherys  made  his  will,  bearing 
date  the  7th  of  October  1803,  and  thereby, 
aAer  giving  some  legacies,  and  appointing 
Johnson  Howes  and  Hoffgaard  Shoobridge 
executors,  gave  and  bequeathed  the  residue 
of  his  personal  estate  in  the  words  following: 
"Andes  to  all  the  rest,  residue,  and  remain- 
der of  my  goods,  chattels,  personal  esute  and 
efivcta,  wlutaoever  and  wheresoever,  and  of 
what  nature,  kind  or  quality  soever,  after 
all  my  just  debts,  legacies,  my  funeral  ex- 
penses, and  the  charges  of  proving  and 
attending  the  execution  of  this  my  will,  and 
carrying  the  trusts  thereof  into  execution, 
shall  be  fully  paid  and  satisfied,  I  give  and 
bequeath  the  same,  and  every  part  thereof, 
onto  Johnson  Howes  and  Hoffgaard  Shoo- 
bridge, their  executors,  administrators,  and 
assigns,  upon  the  trusts,  and  to  and  for  the 
uses,  intents  and  purposes,  hereinafter  men- 
tioned and  expressed  of  and  concerning  the 
same — that  is  to  say,  upon  trust  that  Ji^n- 
son  Howes  and  Hofl%aard  Shoobridge,  or 
the  survivor  of  them,  or  the  executors  or 
administratora  of  such  survivor,  do  and 
ahall,  as  soon  a>  conveniently  may  be  after 
my  decease,  sell  and  dispose  of  auch  parta 
of  the  rest,  residue,  and  remainder  of  my 
personal  estate  and  effects,  aa  shall  not  con- 
sist of  ready  money,  for  the  moat  money  that 
can  be  reasonably  liad  or  gotten  for  the 
same,  and  do  and  shall  place  out  and  invest 
the  monies  arising  by  such  aale  and  disposi- 
tion, together  with  my  ready  money,  in  the 
public  stocks  or  funds  or  upon  government 
security  at  interest,  in  their  or  bis  names  or 
name,  and  do  and  shall  from  time  to  time 
take  in  and  receive  such  monies  so  placed 
out  and  inveatod  as  aforesaid,  or  any  part  or 
partt  thereof,  and  again  [dace  out  and  in- 
VMt  the  same  in  manner  aforesaid,  aa  often 
aa  be  or  ll»y  shall  think  fit;  and  upon  trust 
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that  they,  Johnson  Howes  and  Hoffgaard 
Shoobridge,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor, 
do  and  shall  pay  the  dividends,  interest,  and 
produce  of  the  said  trust-monies,  as  the 
same  shall  become  due  and  payable,  unto 
my  said  brothers,  Samuel  Humpherys  and 
Peter  HampHerys,  and  my  sister,  Hannah 
Coker,  equally,  share  and  share  alike,  during 
the  term  of  their  natural  lives,  and  to  the 
survivor  of  thera  during  his  or  her  natural 
life;  and  from  andaflerthe  decease  of  them, 
my  brothers  and  sister,  Samuel  Humpherys, 
Peter  Humpherys,  and  Hannah  Ct^er,  then 
upon  trust  that  they,  the  said  Johnson  Howes 
and  Hofi^ard  Shoobrtdge,  or  the  survivor 
of  them,  or  the  executors  or  administrators 
of  such  survivor,  do  and  shall  pay,  assign, 
transfer,  and  dispose  of  the  said  trust- 
monies,  and  the  dividends,  and  interest,  and 
produce  thereof,  unto  my  nephew  John  Crow, 
son  of  my  said  sister,  Hannah  Coker,  and 
my  nephew  John  Humpherys,  son  of  roy 
brother  Peter  Humpherys,  equally,  share 
and  share  alike;  and  in  case  either  of  my 
nephews,  John  Crow  and  John  Humpherys, 
shall  happen  to  die  before  his  share  of  the 
trust>monies  last  mentkined  shall  become 
payable  by  virtue  of  thb  my  will,  without 
leaving  issue  of  his  bodjr  lawfully  begotten, 
then  my  mind  and  will  is,  that  tlw  share  ^ 
him  so  dying,  of  and  in  the  trust-monies, 
shall  go  and  be  paid  to  the  survivor  of  my 
two  nephews,  John  Crow  and  John  Hum- 
•pherys,  when  his  original  share  therein  shall 
become  payable;  and  in  case  both  my 
nephews,  John  Crow  and  John  Humpherys 
shall  happen  to  die  before  their  share  of  the 
trust-monies  shall  become  payable,  without 
leaving  issue  of  their  bodies  lawfully  begot- 
ten, then  upon  trust  that  they,  the  said 
Johnson  Howes  and  Hoffgaard  Shoobridge, 
or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  do  and  shall 
pay,  assign,  transfer,  and  dinmse  of  the  trust- 
monies  last  mentioned,  and  tlie  dividends, 
■interest  and  produce  thereof,  unto  and 
amoi^t  all  ana  every  the  child  and  children 
ot  my  brothers,  Samuel  Hiimplierys,  Peter 
Humpherys,  William  Humpherys  and  Isaac 
Humpherys,  and  my  sister  Hannah  Coker, 
as  shall  be  then  living,  equally,  share  and 
ahare  alike,  when  and  as  they  shall  attain 
their  respeetive  ages  of  twenty-one  years." 
The  testator's  two  brothers,  Samuel  Hum- 


pherys and  Peter  Humpherys,  and  also  the 
testator's  nephew,  John  Crow,  all  departed 
this  life  in  the  lifetime  of  the  testator ;  and 
John  Crow  died  without  leaving  any  issue 
of  his  body  lawfully  begotten. 

The  testator  died  in  1809,  and  he  left  his 
sister  Hannah  Coker,  and  the  plaintiff,  the 
son  of  his  brother  Peter  Humpherys,  him 
surviving. 

The  next  of  kin  of  tlie  testator  insisted, 
that,  by  the  death  of  John  Crow,  the  gifl  of 
that  moiety  of  the  residue  lapsed. 

The  question  in  the  cause  was,  wbedw 
the  pl^ntiff  Humpherys  was  entitled  to  the 
whole  of  the  residue,  or  whether  the  mtuety 
given  to  Crow  had  lapsed. 

Mr,  Tinnty  was  for  the  plaintiff : 

ilfr.  Pemherton  and  Mr,  BeiMl  were  for 
the  next  of  kin. 

The  Matter  of  the  Rolls.— The  very  point 
raised  here,  was  decided  in  WHUng  v.  Attn 
(1).  There  a  previous  interest  was  given 
to  one  for  life,  with  remainder  to  children, 
and  to  the  survivors  of  them  :  and  it  waa 
held  as  a  settled  point,  tliat  the  death  of 
one  of  them  during  the  lifetime  of  the  tes- 
tator, did  not  make  the  legacy  lapse. 

The  decree  contained  the  following  decU- 
ration: — 

His  Honour  doth  declare,  that,  upon  tlie 
death  of  Hannah  Coker,  in  the  pleadings  in 
this  caase  named,  the  plaintiff,  John  Hurh 
plierya,  under  and  by  virtue  of  the  trusts  of 
the  will  of  John  Humpherys,  the  testator,  in 
the  pleadings  of  this  cause  named,  became 
entitled  to  one  equal  half  part  or  share  of 
and  in  the  residue  of  the  sud  testator's  per* 
s<mal  estate  and  effects,  and  of  and  in  the 
-stocks,  funds,  and  securities,  in  or  upon 
which  the  same  is  and  are  now  invested  as 
tlie  original  share  bequeathed  to,  or  in  trust 
for  him  by  the  said  will ;  and  slso,  to  the 
other  equal  half  part  or  share  of  and  in  the 
same,  and  in  the  stocks,  funds,  sod  securities, 
aa  the  share  which  has  survived  or  come  to 
the  plaintiff  John  Humpherys  by  the  death 
of  John  Crow,  in  the  lifetime  of  the  testator, 
without  leavii^  issue  of  his  body  lawfully 
begotten. 

(1)  3  P.  Wau.  713. 
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1880.    ^  HALL  0.  HOHVAOUS. 

A  conveyance  to  a  purehaur  for  valuable 
eoluiderationt  tet  aside,  on  the  ground  that  it 
proceeded  upon  an  appointment  by  a  father  to 
kis  eldest  son,  made  in  fraud  of  the  power. 

Under  a  settleinent,  certain  lands  were 
•euled  to  the  uae  of  Charles  Hall,  the  father, 
and  his  assies,  for  his  natnral  life,  with  a 
limitation  to  trustees  to  preserve  contingent 
remainders ;  and  from  and  after  the  decease 
of  Charles  Hall,  in  case  Ann  Hall,  his  wife, 
should  survive  him,  to  the  use  of  Ann  Hall, 
and  her  assigns,  for  hernatural  life ;  and  after 
the  decease  of  the  survivor  of  tbem,  the 
said  Quu-Iei  Hall  and  Ann  his  wife,  to  the 
use  of  the  child  or  children  of  Charles  Hall, 
on  the  body  of  Ann,  his  wife,  b^^tten  and 
to  be  begotten,  in  such  shares  and  propor- 
tions if  more  than  one,  and  for  such  estate  and 
estates,  and  interest  and  interests  as  Charles 
Hall  and  Ann  his  wife,  by  any  deed  or  deeds 
in  writing  or  writings,  to  be  executed  in  the 
presence  of,  and  attested  by  two  credible 
witoeues,  diould  limit,  direct,  or  iqqioiiit, 
and  in  default  of  such  joint  direction  or  ap- 
pointmeot  as  tlw  survivor  of  them  after  the 
death  of  the  other  of  them,  by  any  deed  or 
deeds,  writing  or  writing  to  be  executed 
and  attested  aa^  aforesaid,  or  by  his  or  her 
last  will  and  testament  in  writing,  to  be  sign- 
ed, sealed,  published,  and  declared  in  the 
presenee  of  three  or  more  witnesses,  should 
limit,  devise,  direct  or  appoint ;  and,  in  de- 
fault of  any  such  direction  or  appointment, 
then  to  the  use  of  ail,  the  child  and  children 
of  Charles  Hall  and  Ann  his  wife,  begotten 
and  to  be  batten,  and  the  heirs  of  the 
body  and  respective  bodies  of  such  child 
andebildren;  suchchildren,ifmore  than  one, 
to  take  in  equal  shares  and  proportions  as 
tmuita  in  eommon ;  with  eroaa  rcnuundera 
over* 

There  were  ten  ebildnn  of  the  marriage. 

Tiie  bill  was  filed  by  the  young«  children. 

The  bill  alleged,  that  before  John  Hall, 
die  eldeet  of  auch  children,  attained  his  age 
of  twenty-one  years,  Cl>arles  Hall,  the  father, 
formed  a  scheme  of  obtaining  to  himself, 
and  appropriating  to  his  own  use  and  benefit, 
the  whole  or  the  greater  part  of  the  lands 
and  premises  over  which  his  power  of  ap- 
pobtment  was  reaerved  to  him  and  his  said 


wifo,  in  favour  of  tbeir  cUldrai  as  aforesaid* 
or  the  produce  to  arise  from  the  sale 
thereof,  by  entering  into  contracts  for  the 
sate  to  different  persons  of  distinct  portions 
thereof,  and  receiving  the  purchase-monies 
for  the  Ksme,  and  which  contracts,  he,  the 
said  Charles  Hall,  the  father,  proposed,  and 
resolved  to  render  effectual  and  complete, 
by  means  of  appointments  to  be  made 
ostensibly  and  nominally  in  favour  of  some  or 
one  or  more  of  his  sons,  upon  his  or  thdr 
attaining  the  age  of  twenty-one  years,  to  the 
exclusion  of  his  other  children,  but  really 
and  substantially  to  the  intent  that  such  son 
or  sons  mi^t  thereupon  be  prevailed  upon, 
and  enabl^  to  jmn  with  Clurles  Hall,  the 
fotber,  wd  Ann  his  wife,  in  conveying  to 
the  purchaser  or  respective  purchasers 
thereof,  the  premises  whieh  Charles  Hall, 
the  father,  should  have  so  previously  con- 
tracted to  sell. 

In  execution  of  this  scheme,  the  father, 
in  the  month  of  January  1791,  being  a 
period  of  nearly  three  years  before  the 
eldest  son  attained  his  age  of  twenty-one 
years,  entered  into  a  treaty  with  George 
Scott  for  the  aale  to  him  of  the  whole  of  a 
freehold  messuage  and  Iwds  in  Woolstone 
and  Marsion,  (part  of  the  settled  property,) 
containing  fifty-tliree  acres  nineteien  perches, 
and  thereupon  articles  of  agreement  bearing 
date  on  tne  29th  of  January  1791,  were 
made  and  entered  into,  between  him  Charles 
Hall,  the  father,  of  the  one  part,  and  the  said 
George  Scott  of  the  other  part ;  whereby 
Charles  Hall,  the  father,  in  consideration  of 
100/.  to  him  then  paid  by  Geoi^  Scott, 
and  of  the  further  sum  of  2,800/.  to  be  paid 
to  Charles  Hall,  the  father,  pursuant  to  the 
covenants  thereinafter  mentioned,  did  cove- 
nant with  George  Scott,  his  heirs  and  assigns, 
that  he,  the  said  Charles  Hall,  the  fether,  and 
Ann  his  wife,  and  such  of  their  children  to 
whom  by  virtue  of  the  power  in  them  vested 
and  beii^,  they,  Charles  Hall  and  Ann 
his  wife  should  appoint,  the  messuages, 
lands,  and  hereditaroenut  Uiereinafter  men- 
tioned,  and  all  other  necessary  and  inter^t- 
ed  parties,  should  and  would,  within  three 
calendar  months  next  after  the  eldest  child 
of  Charles  Hall,  the  father,  by  Ann  his  wife, 
should  have  attained  his  or  her  age  of  twenty- 
one  years,  or  as  soon  thereafter  as  the  death 
of  parties  wonld  permit,  eflfeetually  grant, 
and  aasnre  unto  and  to  the  un  of  Oewge 
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Seottt  bit  heira  ind  ani^,  the  premiaes 

Uiereiii  described,  free  from  all  incum- 
brances ;'-that  John  Hall  the  son,  having 
attained  his  age  of  twenty-one  years  on  or 
about  the  Slat  of  November  179S,  there- 
upon, or  shortly  afterwards,  John  Halli  the 
father,  in  furtherance  of  his  aforesaid  de- 
sign, and  with  a  view  to  complete  the  con- 
tract which  he  had  so  entered  into  with 
George  Scott  for  bis  own  personal  benefit  as 
aforesaid,  prevailed  on  Ann,  his  wife,  to  Join 
bim  in  executing,  and  Charles  Hallf  the 
&thert  and  Ann  bis  wife,  did  accordingly 
execute  a  deed'poll*  or  instrument  in  writ- 
ing, under  their  hands  and  seals,  purporting 
to  bear  date  the  Snd  of  January  1794,  but 
which  ID  fbct  was  not  executed  until  the 
7th  of  January  1794,  thereby  appointing  part 
of  the  premuea  to  John  Hall,  the  eJdest 
aon. 

Shortly  afler  the  execution  of  the  deed- 
poll,  Charles  Hall,  the  father,  prevailed  with 
Ann,  his  wife,  and  John  Hall,  to  join  with 
him  in  executing,  and  they  did  accordingly 
execute,  certain  indentures  of  lease  and  re- 
lease and  conveyance!  dated  the  6th  and 
7th  of  January  1794,  whereby,  in  conside- 
ration of  the  sum  of  i50L  alleged  to  be 
paid  to  a  mortgagee,  and  of  the  sum  of 
£,050/.  therein  expressed  to  be  paid  by 
George  Scott  to  Charles  Hall,  the  father,  and 
Ann,  his  wife,  and  John  Hall,  the  son,  mak- 
ing together  the  full  porchase-money  of 
2,800^.,  they,  Charles  Hall,  and  Ann,  his 
wife,  and  Joiui  HaU,  die  son,  did  join  in 
conveying  to  George  Scott,  and  his  heirs,  in 
fee  simple,  the  messuages,  lands,  heredita- 
ments, and  premises  comprised  in  the  said 
deed-poll,  and  which  Charles  Hall,tbe  father, 
bad  so  previously  contracted  to  sell  to 
George  Scott.  No  part  of  the  money,  it  was 
alleged,  was  received  by  the  son. 

The  bill  prayed,  that  it  might  be  declared 
that  the  deed-poll  of  appointment,  dated  or 
purporting  to  be  dated  the  iod  of  January 
1 794,  and  the  indentures  of  lease  and  re- 
lease, dated  the  6th  and  7th  of  January 
1794,  and  other  the  oonTeyanee,  assignment 
and  assurance,  conveyances,  assignments,  and 
aasurances,  made  and  executed,  or  purport- 
ing to  be  made  and  executed,  to  the  use  of, 
and  in  trust  for  Geoi^  Scott,  of  the  mes- 
suage, lands,  and  premises  by  him  purchased 
from  Charles  Hall,  the  father,  were  fraudu- 
l»tand  T«d. 


The  defendants  were  persons  claimuig  as 
devisees  under  the  will  of  General  Scott. 

Mr.  Pemberlon  and  Mr.  QirdUsUme  were 
for  the  plaintiffs : 

Mr*  Bicker$teth,  Mr,  rianey,  and  ATr. 
Sidebottom,  were  for  the  defendants. 

They  insisted  that  in  Maequeen  v.  Far- 
quhar{\).  Lord  Eldon  had  expressed  his 
opinion  that  a  transaction,  composed  of  such 
circumstances  as  existed  here,  ought  not  to  be 
set  aside  by  the  Court.  There  was  nothing 
in  the  deed  to  make  the  purchaser  aware 
that  the  son  was  not  to  have  (if  in  truth  he 
had  not)  a  share  of  the  purchase-money. 

The  Master  ^  ike  AoUr.— The  first 
question  here  is,  whether  this  was  an  ap> 
pointment  made  by  the  father  to  hia  eldeat 
son,  for  the  purpose  of  acquiring  to  himself 
the  value  of  the  property  sold. 

Kow,  can  any  person  hear  the  facts  of 
this  case,  and  seriously  entertain  the  least 
doubt  upon  this  question  ?  In  1791,  more 
than  two  years  before  the  eldest  son  attains 
his  age  of  twenty-one,  the  father  enters  into 
a  contract  with  General  Scott,  that  he  would 
sell  this  estate  to  him  in  consideration  of  a 
sum  of  2,800^,  to  be  paid  to  htm,  the  fiither, 
fiir  so  it  is  expressed  in  the  agreement : 
the  payment  ia  to  he  made  by  instalments, 
except  the  auro  of  1,600^  which  ia  to  be 
retained  by  General  Scott,  and  not  paid  till 
the  conveyance  is  actually  made.  In  the 
month  of  November  1793,  the  eldest  aon 
came  of  age,  and  in  the  month  of  January 
following,  an  appointment  was  executed  by 
the  father  of  this  property  to  the  eldest  son, 
and  two  days  afterwards  Uie  conveyance  was 
executed  to  General  Scott,  of  this  property 
so  appointed.  Now,  can  any  man  who  has 
the  use  of  his  reason  doubt,  that  all  thia 
was  done  in  execution  of  the  contract 
entered  into  in  the  year  1791,  and  that 
it  was  a  conveyance  made  to  General  Scott 
for  the  braefit  of  the  father  t  If  any  per- 
aon  can  entertain  a  doubt,  I  have  no  notion 
what  die  eompoaition  of  such  a  pmon'a 
mind  can  be.  The  only  remaining  questioD 
is,  whether  General  Scott  knew  that  this 
was  an  appointment  made  b^  tlw  father,  not 
bond  fide  for  the  benefit  of  hu  son,  for  whose 
benefit  the  powerof  appointment  was  given, 

(1)  tl  Vet.  467. 
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bat  was  made  for  the  benefit  of  the  fiither 
himself.  In  the  first  place,  the  agreement 
Bsade  in  the  year  171^1,  an  agreement  to 
which  General  Scott  is  a  party,  expressly 
provides,  that  the  parcbase-mouey  is  to  be 
paid  to  the  father :  it  is  an  agreement 
entered  into,  upon  the  face  of  it,  for  the 
benefit  of  the  father  sdely,  and  General 
Scott  atipidates  to  pay  to  the  father  the  sum 
of  money.  When  the  son  came  of  age,  the 
CMtTeyance  U  accordingly  made  tn  the 
manner  tltat  I  have  stated ;  md  it  is  ar- 
goed  fith  a  degree  of  earnestness  which 
utterly  surprises  me,  that  this  is  a  case 
exactly  resembling  the  case  of  Macqueen 
T.  FarmMar.  In  Afac^iieni  v.  Farquhart 
Lord  Eldon  held  very  properly,  that  tliere 
was  not  sufficient  evidence  to  manifest,  that 
the  purchaser  knew  that  the  purchase- money 
was  to  be  applied  for  the  benefit  of  the  father. 
The  purchaser  might  very  reasonably  (Lord 
Eldon  thought  in  that  case)  infer,  that  the 
son  was  to  take  his  fair  proportion  of  the 
value  of  the  reversion,  expectant  on  the 
death  of  his  father;  but  can  anybody  rea- 
sonably infer  here,  that  the  son  wss  to  have 
the  benefit  of  his  fiitr  proportion?  or  that 
General  Scott  was  not  perfectly  avrere  this 
money,  though  nominally  paid  to  the  hus- 
band and  wife  and  eldest  son,  was,  in  truth, 
a  payment  to  the  father?  In  the  first  place, 
there  is  General  Scott's  covenant,  that  it 
should  be  paid  to  the  father,  and,  in  tlie  next 
place,  the  conveyance  to  General  Scott  does 
not  recite  the  truth  of  the  case.  I  do  not 
suppose  diat  General  Scott  was  person- 
ally a  party  to  the  fraud ;  but  those  who 
drew  this  conveyance,  perfectly  well  knew 
that  it  was  a  fraudulent  transaction ;  and 
they  took  care  on  the  face  of  that  conv^- 
ance  to  suppress  this  circumstance,  from 
which  the  fraud  must  necessarily  have  sp^ 
peared.  This  conveyance  to  General  Scott, 
instead  of  reciting  the  truth  of  the  transac- 
tion— diat  there  had  been  this  agreement 
made  in  the  year  1791,  by  which,  in  con- 
sideration of  a  sum  to  be  {wid  to  the  father 
by  General  Scott,  the  conveyance  was  to  be 
made— pretends,  that  it  was  an  agreement 
made  at  tlie  time  of  the  conveyance,  and 
made  between  the  fsther,  the  mother,  and 
the  son,  then  to  sell  the  estate  in  considera- 
uaa  of  the  price  which  had  been  previously 
stipulated  in  the  year  1791.  Now,  can  any 
person  read  this  conveyance,  and  say,  that 
Vol- VIILCfiAHo. 


those  who  advised  General  Scott  were  not 
perfectly  aware  of  the  irregularity  of  the 
transaction,  and  were  not  themselves  parties 
to  the  fraud,  which  was  then  committed  by 
ttie  father,  in  the  exercise  of  this  power  ? 
I  am,  therefore,  clearly  of  opinion,  tluit  all 
who  claim  under  General  Scott  are  affected 
with  the  fraud  of  this  transaction,  and  I  must 
make  a  decree  according  to  the  prayer  ot* 
this  bill. 

I  cannot  make  the  defendants,  who  claim 
under  General  Scott,  pay  the  costs.  Bat, 
if  there  had  been  a  representative  of  Gene- 
ral Seott  before  the  Court,  1  would  have 
fixed  Gmeral  Scott's  estate  with  coats. 


1830.  > 

T  I  I    HOHSON  0.  LORD  E8SBJC. 

July.  5 

AtUhority  trustees  to  let  from  year  to 
year — Apportionmettt  of  rent. 

Lord  Monson,  by  his  will,  bearing  date 
the  SOth  of  August  1800,  gave  and  devised 
unto  George  Earl  of  Essex,  and  the  Hon. 
Henry  Watson,  and  their  heirs,  all  his  real 
esutes,  to  tlw  use  of  Thomas  Earl  of  Chi- 
chester, and  Henry  Peirse,  their  executon. 
administrators,  and  assigns,  for  and  duriug, 
Mid  unto  the  full  end  and  term  of  one 
thousand  years,  to  commence  and  be  com- 
puted from  the  time  of  his  (the  lestator'tt) 
death,  without  impeachment  of  waste,  but 
upon  the  trusts  therein  mentioned ;  and  from 
and  after  the  expiration,  or  other  sooner 
determination  of  the  term  of  one  thousand 
years,  and  subject  to  the  trusts  thereof  in 
the  meantime,  to  the  use  of  his  only  son, 
Frederick  John  Lord  Monson,  and  hie  as- 
signs, for  and  durii^  the  term  of  his  natural 
life,  without  impeachment  of  waat^  with  re- 
mainders over.  The  trusts  of  the  term  vere, 
that  the  trustees  should,  by  and  out  of  the 
rents,  issues  and  profits  of  the  estates,  com- 
prised  in  the  terra  of  one  thousand  years, 
or  by  demising,  selling,  or  mortgaging  the 
same  estates  and  premises,  or  some  compe- 
tent part  or  paru  thereof,  or  by  the  &11  and 
sale  of  timber  growing  thereon,  or  by  all 
or  any  of  the  ways  and  means,  or  by  such 
other  ways  or  means  as  they,  the  trustees 
or  trustee  for  the  time  being  of  the  term, 
should  think  proper,  raise,  and  levy  lucb 
iE 
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sum  and  sums  of  money,  at,  together  with 
his  residuary  personal  estate,  not  thereby 
otherwise  specifically  bequeathed  or  dispos- 
ed of,  and  which  was  to  be  first  applied  for 
that  purpose,  should  from  time  to  time  be 
necessary  and  suflBcient  to  pay  off,  answer 
and  discharge,  as  well  the  debts  (except 
nwr^[age  debta),  annuities,  and  legacies, 
owing,  granted,  secured,  or  bequeathed  by 
his  late  ftther,  and  owing  and  subsistii^  at 
the  time  of  his,  the  said  testator's  decease, 
as  also  all  and  every  his  own  just  debts,  ex- 
cept mortgage  debts,  and  his  funeral  and 
testamentary  expenses,  and  the  several  an- 
nuities and  l^acies  given,  or  to  be  given,  or 
bequeathed  by  that  his  will,  or  any  codicil 
to  be  added  thereto,  and  should  pay,  apply, 
and  dispose  of  tlie  money  to  be  raised  and 
levied  as  aforesaid,  for  answering  the'  said 
several  purposes  accordingly;  and  he  di- 
rected, that  his  iniatees,  and  the  survivor 
of  them,  and  the  executors  or  administrators 
of  sutih  survivor,  should,  after  paying  the 
interest  to  become  due,  for  or  in  respect  of 
such  mortgi^e  debts,  and  all  jointures,  an- 
nuities, and  other  outgoings,  as  for  the  time 
being  should  be  charged  or  subsisting 
upon,  or  payable  out  of  the  premises  com- 
prised in  tite  said  term  of  one  thousand 
years,  pay  to,  or  permit  and  suffer  the  resi- 
due or  surplus  of  the  rents,  issues  and  pro- 
fits of  the  same  premises  which  should  re- 
main after,  and  not  be  applied  for  any  of 
the  purposes  aforesaid,  to  be  received  and 
taken  by  George  Earl  of  Essex,  and  Henry 
Watson,  and  the  survivor  of  them,  and  the 
heirs,  executors  and  admimstrators  of  audi 
survivor,  from  time  to  time  during  the  mi- 
nority, orrespective  minorities  of  the  person 
or  persons,  who,  under  or  by  virtue  of  the 
devises  or  limitations  thereinbefore  con- 
tained, should,  for  the  time  being,  be  or  be- 
come seised  of,  or  entitled  to  an  estate  of 
freehold  or  inheritance  in  possession,  ex- 
pectant on  the  determination  of  the  said 
term  of  one  thousand  years,  of  and  in  his 
real  estates  therein  comprised;  but 
trust  nevertheless,  that  they,  George  £arl 
of  Essex,  ami  Henry  Watson,  and  the  sur- 
vivor of  them,  and  the  heirs,  executors, 
and  administrators  of  such  survivor  should 
pay,  apply,  and  dispose  of  all  such  surplus 
rents,  issues,  and  profits  as  last  aforeaaid, 
in  such  and  the  same  manner  as  theronafter 
WW'  directed,  touching  the  application  or 


disiMsition  of  the  monies  to  arise  by  or 
from  the  sale  or  disposition  of  such  part  or 
parts  of  bis  real  estates  as  were  therein 
authorised  to  be,  and  mt^^t  be  sold  under, 
or  in  pursuance  or  ecercise  of  the  power  of 
sale  thereinafter  contained ;  and,  subject  and 
witltout  prqudice  to  the  several  trusts  and 
purposes  aforesaid,  be  directed  that  the 
trustees  or  trustee  for  the  time  being  of  the 
term  of  one  thousand  years,  should  permit 
and  suffer  such  residuary  or  overplus  rents, 
issues,  and  profits  as  last  aforesaid,  to  be 
from  time  to  time  had,  received,  and  taken 
by  the  person  or  persons  who  for  the  time 
being  should  be  next  entitled  to  the  rever- 
sion or  remainder  of  bis  real  estates,  ex- 
pectant on  the  determinaticm  of  the  term  of 
one  thousand  yean. 

Lord  Monson  now  presented  a  petition, 
stating,  that  all  the  debts  (except  mortgage 
debts)  and  I^cies  given  by  his  faUier  had 
been  pud  and  satisfied ;  that  the  tenants  on 
the  devised  estates  hold  their  respective 
fniM  from  year  to  year,  and  not  on  lease ; 
that  he  attained  his  age  of  twenty-one  years 
on  the  3rd  of  February  last. 

The  prayer  was,  that  the  receiver  might 
be  directed  to  pay  to  him  the  amount  of  the 
half-year's  rents  which  became  due  firom  the 
several  tenants  of  the  devised  estates  on 
the  fth  of  April  hut. 

On  behalf  of  the  trustees,  it  was  submit- 
ted that  they  were  entitled  to  an  apportion- 
ment of  the  rents,  for  that  portion  of  the 
half-year  which  preceded  the  8rd  of  Feb- 
maty. 

JIf  r.  Tkuujf  waa  for  the  petitioner. 

Mr.  Swanston,  for  the  trustees,  cited 
Hawk'miv.  Kelly^l),  and  11  Geo.  2.  c.  19. 

The  Masterof  the  Rolls  was  of  opinion 
that  the  trustees  of  the  term  had  a  right  to 
let  the  estate  from  year  to  year,  and,  conse- 
quently, that  tIte  statute  of  1 1  Geo.  2.  bad 
no  application. 

The  order  was  made  according  to  the 
prayer  of  the  petition. 

(I)  B  Vm.310. 
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June     i  wn-soH  r.  haelilet. 

Tke  eoiutru^ion  of  a  will,  as  to  mhttktr  a 
nan  to  be  raited  out  of  the  rents  and  profits 
if  mrf  ettote  tfuUl  be  raited  by  tke  anmial 
fcirf «  and  pr^t,  or  by  $ak  or  mortfftge. 

The  testatoF)  Benjamin  Wilion,  made 
hi*  will,  containing  the  foUowii^  clauses : — 

**  I  give,  devise,  and  bequeath,  untp  my 
good  friends,  Richard  Tinker,  merchant, 
John  Halliley,  the  younger,  mercbaQt„and 
Tbomaa  Todd,  the  younger,  (whom  I  here- 
by ai^int  my  executors,)  and  their  heirs, 
upon  trust  diat  they,  or  the  survivors 
or  BurrivOT  of  tbem*  or  the  heirs  of  such 
surrtTor,  shall  ud  do,  as  soon  as  con- 
veniendy  may  be  after  my  decease,  dis- 
pose of,  c<^eot,  get  in,  and  convert  into 
money,  all  my  personal  estate  and  effects ; 
and  also  shall  and  do,  at  such  time  as  to 
them  or  htm  shall  seem  most  proper,  sell, 
and  dispose  of  all  and  every  my  shares, 
estate  and  interest  in  the  Huddersfield 
Canal,  and  by  all  lawful  ways  and  means 
convey,  assign,  and  assure  such  sfaar«, 
estate  and  interest  unto  the  purchaser  or 
purchaaera  thereof;  and  with  andoutofthe 
monies  to  arise  or  be  gotten  in  by  the  means 
afbreaaid,  or  otherwise  undw  or  by  virtue 
of  this  my  wBlt  siid  the  rents,  issues*  and 
profits  1^  my  real  estates,  and  every  of 
them,  and  every  part  thereof,  in  trust  in 
the  first  place  to  pay  the  legacy  or  sum  of 
50^.  by  me  hereinbefore  given  to  my  wife, 
and  the  annuity  or  yearly  rent-charge  of 
100/.  or  as  the  case  may  be,  to  her 
and  her  assigns  for  her  natural  life ;  and 
in  the  next  place  to  pay  my  funeral  and 
testamentary  expenses,  and  all  such  debts 
as  shall  be  due  and  owing  by  me  to  any 
person  or  persons  whomsoever,  by  spe- 
cidty,  simple  contract,  or  otherwise  howso- 
ever, at  the  time  of  my  decease,  or  which 
shall  afterwards  become  due,  and  the  in- 
terest of  audi  of  the  debu  as  shall  cury 
interest;  and  in  the  next  |klaee  to  raue 
and  levy,  by  and  out  of  the  rents  and  pro- 
fits of  my  real  estate,  the  sum  of  5,850/., 
and  plaoe  the  sane  out  at  interest  on  some 
el^Uc  security  or  securities,  and  pay  tlie 
interest  and  proceeds  of  the  sum  of  1,000/., 
part  diereof,  unto  my  brother,  Joseph  Wil- 
son, and  his  assigns,  for  and  during  the  term 
of  his  natural  life ;  and,  as  soon  as  conveni- 
ently may  be  after  his  death,  to.  call  in  the 


sum  of  1,000/.,  part  of  the  prineipd  siun  of 
ff(850/.,  and  pay  the  sum  of  200/.  out  of 
the  same  unto  my  nephew  Thomas,  son 
of  my  brother  Joseph,  and  the  remaining 
800/.  unto  and  equally  amoiwst  all  other 
the  children  of  my  brother  iHiseph ;  and 
upon  trust  to  pay  the  interest  of  the  sum 
of  1,500/.,  other  part  of  the  sum  of  5,850/., 
unto  my  nephew,  John  Rhodes,  and  his 
assigns,  for  and  during  the  term  of  his 
natural  life ;  and,  as  soon  as  conveniently 
may  be  after  the  death  of  John  Rhodes, 
to  call  in  the  sum  of  1,500/.  (part  of  the 
sum  of  5,850/.)  and  pay  and  divide  the 
same-  unto  and  equally  amongst  all  and 
every  the  children  of  John  Rhodes ;  and 
upon  trust  to  pay  the  sum  of  1,500/.,  other 
part  of  the  sum  of  5,850/.,  untoand  equally 
amongst  all  and  every  the  children  of  my 
sister  Mary,  who  was  in  lier  lifetime  the 
wife  of  David  Blaymire ;  and  upon  trust 
to  pay  the  sum  of  400/.,  other  part  of  the 
sura  of  5,85U/.,  unto  my  niece,  Frances 
Blakeley,  the  wife  of  Reuben  Blakeley,  or 
her  legal  representatives  {  and,  whereas 
I  am  now  responsible  as  surety  for  Reuben 
Blakeley  unto  Richard  Greenwood, gentle- 
man, for  100/.,  now  I  do  direct  my  trus- 
tees and  executors  to  deduct  and  retain  the 
sum  of  1 00/.,  and  all  interest  now  due,  or 
hereafter  to  become  due,  in  respect  of  the 
same  (unless  it  shall  happen  to  be  paid  and 
satisfied  by  Reuben  Blakeley,  or  some 
other  person  or  persons  on  bis  behalf,)  out 
of  the  sum  of  400/.,  by  me  hereinbefore  di- 
rected to  be  paid  to  Frances  Blakeley  as 
aforesaid ;  and  upon  trust  to  pay  the  sura 
of  40U/.,  other  part  of  the  sum  of  5,850/., 
unto  my  niece,  Sarah  Gill,  the  wife  of  John 
Gill,  or  her  legal  representatives ;  and 
upon  trust  to  pay  the  sum  of  400/.,  other 
part  of  the  sura  of  5,850/.,  unto  my 
niece,  Ann  Hinchclifi',  the  wife  of  Mar- 
maduke  Hinchcliffb,  or  her  legal  repre- 
sentatives i  and,  in  the  event  of  my  wife 
Mary  not  surviving  me  for  the  term  or 
space  of  five  years,  but  not  otherwise,  upon 
trust  to  pay  the  sum  of  300/.,  other  part 
of  the  sum  of  5,850/.,  unto  Miss  Elizabeth 
Tinker,  the  sister  of  my  wife,  or  to  her 
legal  representatives ;  but  if  ray  wife 
should  happen  to  live  beyond  the  time 
above  mentioned,  then  it  is  my  will  and 
mind  that  the  sum  of  300/.  shall  sink  into 
and  become  part  of  the  residue  of  my  estate 
and  eflecta,  and  be  disposed  of  in  manner 
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hereinafter  mentioned ;  and  tfpon  trast  to 
pay  the  sum  of  200/.,  other  part  of  the  sum 
of  5,850/.,  unto  John,  son  of  Edward  Old< 
royd,  of  Ossett,  clothier,  his  executors,  ad- 
ministrators, and  assigns,  if  he  shall  attain 
the  age  of  twenty-one  years,  but  not  other- 
wise ;  and  upon  trust  to  place  the  sum  of 
100/.,  other  part  of  the  sum  of  5,8fi0/.,  out 
at  interest  on  good  security,  and  pay  the 
interest,  dividends,  and  proceeds  thereof, 
unto  Richard  Oldroyd,  innkeeper,  the  bro- 
ther of  my  late  wife,  and  his  assigns,  for 
and  during  the  term  of  hia  natural  life ; 
and  as  icon  as  eonveniently  may  be  after 
his  death,  to  call  in  the  sun  of  1 00/.  and 
pay  the  same  unto  and  equally  amongst  all 
and  every  his  children ;  and  upon  trust  to 
pay  the  sum  of  50/.,  residue  of  the  sum  of 
5,850/.,  unto  William  Rhodes,  son  of  my 
nephew,  John  Rhodes,  his  executors,  ad- 
ministrators, and  assigns,  if  he  shall  live  to 
attain  the  age  of  twenty-one  years,  but  not 
otherwise.  Also  I  give  and  bequeath  unto 
James  Crosland,  my  apprentice  (if  be  con- 
tinues in  my  service,  or  in  that  of  my 
trustees  and  executors,  until  the  expiration 
of  his  indenture  of  apprenticeship  by  lapse 
of  timet  but  not  otherwise)!  the  sum  of 
10/.  And  it  is  my  will  that  in  ease  any 
of  the  legatees,  or  other  persona  entitled 
tn  any  benefit  or  interest  under  or  by  virtue 
of  this  my  will,  shall  happen  to  die  before 
the  money,  or  the  benefit  and  provision 
hereby  given  or  made  to  or  in  his,  her,  or 
their  favour,  shall  be  raised  and  paid,  and 
shall  leave  lawful  issuei  then  it  is  my  will 
and  mind,  and  I  do  hereby  direct  my  trus- 
tees and  executors  to  apply  the  interest  of 
the  money,  which  the  parent  so  dying  would 
have  been  entitled  unto  under  this  will,  for 
and  towards  the  maintenance  and  education 
of  such  issue,  until  the  younger  of  them 
shall  attain  the  age  of  twenty-one  years ; 
and  then  I  will  that  the  principal  money, 
or  the  parent's  share,  shall  be  forthwith 
paid  and  divided  unto  and  equally  amongst 
such  issue  if  more  than  one,  but  if  onlj 
one,  only  to  that  one ;  and  it  is  ray  will  that 
my  trustees  and  executors  do  carry  on  the 
colliery  which  1  now  possess  in  Dewsbury 
aforesaid, and  also  my  mill  there,  if&n  eligi- 
ble tenant  cannot  be  procured  for  the  mill,  or 
if  my  trustees  and  executors  think  it  most 
advisable  to  retain  the  milt  >n  their  hands ; 
and  I  hereby  authorize  them,  and  the  sur- 
vivors jtnd  survivor  of  tbem^  and  the  heir 


of  such  survivor,  to  occupy  and  retain  in 
their  hands  the  land  now  in  my  own  posses- 
sion, and,  by  such  ways  and  means  as  to 
them  shall  seem  best,  to  raise  and  levy 
out  of  my  estate,  efiects,  and  property, 
whether  real  or  personal,  so  much  and  soeh 
sum  and  sums  of  money  as  shall  be  requi- 
site and  expedient  the  better  to  enable 
them  and  him  to  carry  on  and  continue  the 
colliery,  mill,  and  works,  and  from  time  to 
time  to  appoint  a  proper  person  or  persons, 
with  an  adequate  salary  or  salaries  to  su- 
perintend such  colliery  and  mill,  and  the 
works,  affain,  and  business  relative  dtere- 
to;  and  I  Ao  authoriie  my  trustees  and 
executors,  and  the  survivors  and  survivor 
at  them,  and  the  heirs  of  such  survivor,  at 
any  time  or  times  until  all  and  every  the 
trusts  hereby  in  them  reposed  shall  be 
carried  into  execution,  by  indenture  or  in- 
dentures, or  other  deed  or  instrument,  in 
writing,  under  their  respective  hands  and 
seals,  whether  referring  or  not  referring  to 
this  present  power,  to  grant,  demise,  or 
lease,  all  or  any  part  of  the  real  estate  by 
me  hereby  given  and  devised  to  them  as 
aforesaid,  to  any  person  or  persons  for  any 
term  or  number  of  years,  not  exceeding 
seven  years  from  the  making  thereof  re- 
spectively, (subject  to  such  restrictions 
as  are  in  this  will  contained):  provided 
always,  that  in  case  any  mortgage  or  mort- 
gages which  now  or  at  my  decease  shall  be 
charged  upon  all  or  any  part  of  my  real 
estate,  shall  be  called  in,  and  the  monies 
which  shall  have  come  to  the  hands  of  my 
trustees  and  executors  under  this  my  will, 
shall  be  inadequate  and  insufiicieut  to  pay 
the  same,  then  l-empower  my  trustees  and 
executors,  or  the  survivors  or  survivor  of 
them,  or  the  heirs  of  such  survivor,  to 
raise  and  levy,  borrow,  or  take  up  at  in- 
terest by  way  of  mortgage  or  charge  upon 
my  real  estate,  or  any  part  thereof,  such 
sum  and  sums  of  money  as  shidl  be  neces- 
sary to  pay  and  satisfy  such  mortgage  or 
mortgages,  and  the  interest  due  thereon, 
and  all  costs,  charges,  and  expenses  inci» 
dent  to  the  calling  in  of,  or  borrowing 
money  to  aatisfy,  the  same,  and  every  part 
thereof.and,  in  order  thereto,  to  subject  and 
charge  my  real  estate,  which  I  hereby  de- 
vise to  them  for  that  purpose,  or  a  compe- 
tent part  thereof,  to  and  with  the  payment 
of  such  sura  and  sums  so  to  be  borrowed 
with  interest.  And  I  do  hereby  direct  my 
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trasteeB  and  exeenton,  by  and  oat  of  the 
rents  and  profits  of  my  real  estate  to  edu- 
cate my  nephew,  John  Wilson,  so  as  to 
qualify  him,  in  their  judgment  and  opinion, 
for  a  tradesman  and  man  of  business;  and 
when,  and  ao  soon  as  a  sufficient  snm  of . 
money  shall  be  raised  by  all  and  every  or 
any  of  the  ways  and  means  aforesaid,  to 
my,  aattsfy,  and  discharge  all  my  juat 
oebtB,  funeral  vxpenaes,  the  costs  incident 
to  the  carryu^  <h  tbta  my  will  into  execn- 
'tion,  the  seTeral  sums  of  money  by  me 
hereinbefore  given  and  disposed  of,  ai^  the 
expenses  of  the  education  of  ray  nepbewi 
John  Wilson,  then  I  give  and  devise  all 
my  messuages,  dwelling-bouses  or  teoe- 
BMnts,  situate  at  or  near  Dewsbury  Moor, 
and  at  or  near  Fall  Lane,  &c.  Sec, 
(being  part  of  the  testator's  estate  situate 
at  Dewsbury  aforesaid),  unto  my  niece, 
Hannah  Blakeley,  and  her  assigns,  dur- 
Im  the  term  of  her  natural  life ;  and 
aiSer  her  decease,  then  I  give  and  devise 
the  same*  and  erory  part  thereof,  unto  and 
eqvally  amongst  her  lawful  issue  and  their 
aeveral  and  respective  heirs  and  aatigni 
for  ever ;  also  I  give  and  bequeath  unto 
my  niece,  Hannah  Blakeley,  her  executors, 
ftwninistratoTS,  and  assigns,  the  sum  of 
200/.,  to  be  paid  to  her  by  my  nepfaews. 
iobn  Wilson  and  William  Wilson,  in  equal 
slnres  and  proportions,  out  of  the  estates 
and  property  by  me  hereinbefore  given  and 
devised  to  them  respectively  within  twelve 
months  next  after  they  shall  respectively 
come  to  the  possession  thereof;  also  I  give 
and  devise  all  those  my  estates,  situate  in 
the  aforesaid  township  of  Dewsbury,  called 
Pilpim's  Cottage,  Colliery,  &c.  &c.,  (being 
otiwr  part  of  the  testator's  estate  in  Dews- 
bury afDreaaidX  subject  nevertheless  to  the 
payment  thereout  of  the  sune  100/.,  part 
of  the  sum  of  iOOL  which  I  have  herein* 
before  given  and  bequeathed  to  roy  niece, 
Hannah  Blakeley  aforesaid,  and  also  to  the 
payment  within  twelve  months  next  after 
my  Mphew,  John  Wilson,  shall  come  to 
tl4  posaeasioo  of  the  property  by  me  last 
above  given  to  him  as  afiwesaid  of  the  sum 
of  SOO^  which  I  hereby  give  and  bequeath 
unto  his  sister  Mary,  to  hold  the  premises 
unto  my  nephew,  John  Wilson,  and  his 
as^ns,  for  and  during  the  term  of  his 
natural  life ;  and  from  and  immediately 
after  his  decease,  then  I  give  and  devise 
the  same  unto  his  lawful  issue,  if  more  than 


one,  equally,  and  their  several  and  respec- 
tive heirs  and  assigns  for  ever  ;  but  if  my 
nephew,  John  Wilson,  should  happen  to 
die  without  lawful  issue,  then  I  give  and 
devise  the  last-raentioned  estate  and  pre- 
nuses  unto  William  Wilson,  son  of  my 
nephew,  William  Wilson,  his  heirs  and  as- 
signs for  ever,  subject  nevertheless  to, 
and  charged  with  the  payment  of  the  fitr* 
tfaer  sum  of  8002.,  which  I  hereby  give  and 
bequeath  unto  Mary,  sister  of  my  nephew, 
J<^n  Wilson,  to  be  paid  to  her  within 
twelve  months  next  after  William  Wilson, 
my  great  nephew,  shall  become  entitled  to 
the  property  hereby  given  and  devised  to 
him ;  also  I  give  and  devise  unto  my  ne- 
phew William,  all  that  piece  or  parcel  of 
land,  situate  at  Dawgreen,  in  Dewsbury 
aforesaid,  which  he  purchased  of  me,  and, 
subject  to  the  receipt  of  the  rents  and  pro- 
fits thereof  by  my  trustees  and  executors 
for  the  purposes  aforesaid,  I  give  and 
devise  unto  my  nephew,  William,  all  my 
messuageSf  buildings,  closes,  lands,  tene- 
ments, and  hereditaments,  situate  at  or 
near  Dewsbury  Moor  aCoreaaid,  &e.  &c., 
(being  other  part  of  the  testator's  estate  in 
Dewsbury),  to  hold  the  same  unto  my  ne- 
phew, William  Wilson,  and  his  assigns,  for 
and  during  the  term  of  his  natural  life; 
subject  nevertheless  to  the  payment  there- 
out of  the  sum  of  1 00/.,  part  of  the  sum  of 
&OQI.  which  I  have  hereinbefore  given  to 
my  niece,  Hannah  Blakeley ;  and  from  and 
after  his  decease,  then  I  give  and  devise 
the  same  unto  bis  lawful  issue,  if  more  than 
OM*  equally,  and  their  several  and  respec- 
tive heirs  and  assigns  for  ever ;  and  as  to  all 
the  rest,  residue,  and  remainder  of  my  real 
estate,  situate  in  Dewsbury  aforesaid  or 
elaewhere,  I  give*  devise,  and  bequeath  the 
same,  and  every  part  thereof,  subject  to 
the  receipt  otike  rents  and  {vofits  thereof 
by  my  trustees  and  executors,  for  the  pur- 
poses aforesaid,  unto  and  equally  between 
my  nephews,  John  Wilson  ahd  William 
Wilson,  and  their  several  and  respective 
heirs  and  assigns  for  ever,  as  tenants  in 
common,  and  not  as  joint  teaants." 

The  question  was,  whether  the  sum  of 
£,850/.  was  to  be  raised  out  of  the  yearly 
rents  and  profits  of  the  Isnds,  or  by  sale  or 
mortgage. 

Mr.  Bickerstetk  appeared  for  the  plain- 
tiflfs,  and  contended,  that  the  money  ought 
to  be  raised  by  sale  or  mortgage. 
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CASES  IN  CHANCERY. 


Jfttt  PtnbettoHt  cootriL— — The  u^uinent 
consisted  of  coromentariea  on  the  different 
passages  of  the  will. 

The  Mtuter  of  the  Rolls.— The  quettion 
here  is  a  mere  question  of  intention,  to  be 
collected  from  the  context  of  the  will,  or 
from  the  purposes  to  which  the  money  ii 
to  be  applied.  If  these  purposes  are  such 
ss  to  require  the  immediate  payment  of 
the  money,  then  it  must  be  intended  that 
the  testator  could  not  mean  them  to  be  an- 
■weredby  the  gradual  application  of  annual 
rents  and  profits,  but  by  sale  or  mortgage. 

Here,  the  trustees  are  to  convert  the 
personal  estate  into  money,  and  to  sell  the 
canal  shares,  and  with  and  out  of  the  mo- 
nies 80  to  arise,  and  the  rents,  issues,  and 
profits  of  the  real  estates,  to  pay  a  legacy 
of  501.,  and  an  annuity  of  100/.,  and  the 
testator's  funeral  expenses  and  debts.  The 
testator  then  proceeds  to  direct  the  trus- 
tees to  raise  and  levy,  by  and  out  of  the 
rents  and  profits  of  bis  real  estate,  the  sum 
of  5,850/.,  and  to  place  the  same  out  at 
intereat  upon  some  eligible  security ;  and 
he  then  apportions  this  aum  between  dif- 
ferent legatees,  giving  life  interests  to 
many  of  ^em ;  and,  if  the  subsequent  part 
of  the  will  did  not  lead  to  a  different  con- 
struction, it  might  be  inferred  from  this 
circumstance  that  he  meant  the  money  im- 
mediately to  be  raised.  He  proceeds  how- 
ever to  direct,  that,  in  case  any  of  his 
legateea  should  happen  to  die  before  their 
l^cies  were  paid,  and  should  leave  lawful 
issue,  that  the  issue  shall  enjoy  the  benefit 
intended  for  the  parent.  He  is  to  be  un- 
derstood here  as  speaking  of  the  death  of 
a  legatee  at  any  subsequent  period  before 
the  legacy  is  paid ;  and  this  affords  an  in- 
ference that  he  considered  that  some  time 
was  to  elapae  before  the  legacies  would  be 
raised.  That  is  not  consistent  with  an  in- 
tention that  the  5,850/.  shall  be  immedi- 
ately raised  by  sale  or  mortgage.  He 
al^erwards  authorizes  and  empowers  his 
trustoM  to  grant  leases  of  all  or  any  part  of 
his  real  estate;  and  in  case  any  mortgages, 
Which  he  had  made  or  m%ht  make  of  his 


real  estate,  should  be  called  in,  to  levy; 
borrow,  and  take  up,  at  interest,  by  way  of 
mortgage,  the  sums  necessary  to  pay  and 
satisfy  such  mortgages,  and  all  interest  due 
thereon.  Thus,  he  seems  to  have  intended 
to  preserve  all  his  real  estate,  and  that  he 
did  not  mean  that  his  trustees  should  have 
power  to  sell  any  part  of  his  real  estate, 
even  for  the  purpose  of  paying  off  mort- 
gages ;  aad  that,  whenever  he  intended 
that  they  sbonld  have  s  power  to  mort- 
gage, he  expressed  it  in  direct  terms.  He 
next  authorises  his  trustees  to  retain  their 
costs,  charges  and  expenses  out  of  his  per- 
sonal estate,  or  the  rents  and  profits  of  his 
real  estate,  and  by  and  out  of  the  rents  and 
profits  of  liis  real  estate,  to  educate  one  of 
his  nephews ;  and  it  is  plain,  by  the  terra 
"  rents  and  profits"  in  the  cases,  he  meant 
annual  rents,  and  profits.  He  then  states, 
that  when  a  sufficient  sum  of  money  is 
raised  by  all  and  every,  or  any,  of  the 
ways  and  means  aforesaid,  which  is  by  the 
application  of  his  personal  estate,  and  tibe 
rents  and  profits  of  his  real  estate,  to  dis- 
charge all  his  just  debts,  funeral  expenses, 
and  VM  severalsuma  of  money  by  him  befora 

SVen,  he  devises  a  certain  r«l  eatate  to 
B  nieee  and  her  issue,  and  contemplatea 
a  devise  which  is  to  take  effect  at  a  future 
period.  He  then  gives  to  the  same  nieee 
a  sum  of  200/.,  to  be  paid  by  his  two  ne- 
phews, John  Wilson  and  William  Wilson, 
within  twelve  months  after  they  shall  re- 
spectively come  into  possession  of  estates 
given  to  them  ;  and  another  legacy  is  or- 
dered to  be  paid  by  John  Wibon  to  his 
sister  vfithin  a  like  pniod  of  twelve  months. 
Subsequent  legacies  are  given  on  the  same 
terms.  The  residue  of  his  estate  he  gives, 
"  subject  to  the  receipt  of  the  rents  and 
profits  thereof  by  his  trasteea  and  eze- 
catora  for  the  pnrposea  afbrenid,"  to  hk 
nephews,  John  and  William  Wihon,  and 
their  heirs. 

U]ion  the  whole,  it  appears  to  me,  that 
the  purposes  of  this  trust  were  intended 
to  be  satisfied  out  of  the  yearly  rents  and 
profits,  and  not  by  aale  or  mortgage. 


END  UP  TIUNn  V  TERM,  1830. 
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Oct 

■  TUku—PriealeAetof Parliament— 'Com" 

A  pnoaU  act  of  parlumetdt  nhich  directs 
a  efM^peiuaiion  to  he  made  to  the  several  per- 
nms  mieretted  "  in  any  landst  sands,  tene- 
ments, huiliUngSt  or  other  kereMtaments," 
used  for  the  purposes  of  the  act,  "  or  for  any 
damage  which  shall  have  been  done  thereto, 
or  to  the  parlies  interested  therein"  does  not 
entitle  a  vicar  or  lay  impropriator^  to  a  com- 
pensation in  respect  of  tillable  lands  taken 
for  the  purposes  qf  the  act,  and  thereby  r«n- 
dered  umi^tMe  of  producing  tithes. 

This  was  a  rale  calling  upon  the  commis- 
cioncrs  for  putting  m  execution  an  act  of 
parliament,  7  &  8  Geo.  4.  c.  68,  intituled 
**  Ao  Act  for  improving  the  Outfall  of  the 
River  Nene,  and  the  Drainage  of  the  Lands 
dischai^ng  their  Waters  into  the  Wisbech 
River,  and  the  Navigation  of  the  said  Wis- 
bech River,  from  the  upper  End  of  Kinder- 
ley's  Cut  to  the  Sea ;  and  for  embanking 
the  Salt  Marshes  and  bare  Sands  lying  be- 
tween the  said  Cut  and  the  Sea,"  to  shew 
cause  why  a  writ  of  maniiamus  should  not 
issue,  commanding  them  to  issue  their  war- 
Vou  Tin.  K.B. 


rant  to  the  sheriff  of  the  county  of  Lincoln, 
to  impannel  a  jury  to  assess  a  sum  or  sums 
of  money  to  be  paid  by  the  said  commis- 
sioners to  the  Rev.  Thomas  Leigh  Bennett, 
as  a  satisfaction  or  compensation  for  the 
damage  done  in  the  execution  of  the  said 
act  to  the  rectory  and  vicarage  of  Long 
Sutton,  in  tJie  county  of  Lincoln.  Upon 
cause  being  shewn  against  the  rule,  the 
Court  ordered  it  to  be  enlarged ;  and  directed 
the  facts  to  be  stated  for  Uieir  opinion  in  a 
special  case,  of  which  the  foUowing  is  the 
substance : —  \ 

By  the  act  of  parliament  referred  to  in 
the  rule,  certain  commissioners  for  executing 
the  act  were  incorporated,  under  the  name 
and  style  of  "  The  Commissioners  of  the 
Nene  Out&II,"  and  provision  was  made  for 
the  appointment  of  a  committee  of  the  com- 
missioners for  executing  the  act. 

By  tlie  S4th  section  of  the  act,  "all  bodies 
politic,  corporate  or  collegiate,  corporations 
aggregate  or  sole,  tenants  for  life  or  in  tail, 
&c.  on  behalf  of  themselves,  or  other  persons, 
&c.  who  should  be  seised,  possessed,  or  in- 
terested, of  or  in  any  lands,  sands,  tene- 
ments, buildings,  or  hereditaments,  which 
shall  be  wanted  for  any  of  the  purposes  of 
the  act,  are  empowered  to  contract  for,  sell, 
and  convey  the  same  to  the  commissioners ; 
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and,  m  case  the  parties  interested  and  the 
commissioners  cannot  or  do  not  agree  as 
to  the  amount  of  compensation,  such  amount 
to  be  estimated  and  settled  by  the  verdict 
of  a  jury,"  as  thereinafter  mentioned. 

By  the  S6th  section,  it  is  enacted,  "  that, 
in  case  any  body  politici  &c.  shall  not  agree 
with  the  Baid  eomrnissionera  for  the  sale  and 
conveyance  of  their  respective  estates  and 
intercBtf  or  shall  not  make  a  clear  title  to 
tlie  same,  the  commissioners  or  the  said 
committee  may  issue  a  warnmt  or  precept 
to  the  sherifl^  &c.  to  impannel  a  jury  to 
asien  die  sum  or  sums  of  money  to  be  paid 
by  the  commissioners  to  the  respective 
bodies,  persons,  or  parties  interested,  as  a 
compensation  or  satisfaction  for  the  pur- 
chase of  such  lands,  sands,  tenements,  build- 
ings, or  hereditaments  respectively,  or  for 
any  damage  which  shall  have  been  done 
thereto,  or  to  the  parties  interested  therein 
respectively,"  &c. 

By  the  S7th  section,  it  is  enacted,  that 
the  several  verdicts  which  the  juries  shall 
give  '*  concerning  the  compensation  to  be 
made  for  the  value  of  any  lands,  sands,  te- 
nements, buildings,  or  Other  hereditaments, 
and  for  any  injury  sustained,  or  to  be  sus- 
tained, shall  be  distinct ;  and  the  sud  Juries 
shall  distinguish  the  sum  or  sums  of  money 
to  be  paid  for  the  value  of  any  such  lands, 
&:c.  from  the  sum  or  sums  of  money  to  be 
paid  for  any  such  injury  or  damage  as  afore- 
said, separately  and  apart  from  each  other ; 
and  also  shall  settle  what  shares  and  pro- 
portions of  such  several  sums  of  money 
shall  be  allowed  and  paid  to  any  tenant  or 
tenants,  or  othor  person  or  persons,  having 
a  partial  estate,  term,  or  interest  in  the  pre- 
mises, for  his  or  their  interest,  or  respective 
interests  therein." 

B^  section  39,  it  is  enacted, "  that  die 
parties  sustaining  any  real  or  supposed  in- 
jury or  damage  shall  give  a  notice  in  writing 
to  the  commissioners,  &c.  within  the  space 
of  two  calendar  months  next  afler  the  time 
when  the  same  shall  have  been  sustained ; 
which  notice  shall  slate  the  particulars  of 
such  injury  or  damage,  and  the  amount  of 
die  compensation  or  satis&ction  claimed  in 
respect  thereoC 

The  Rev.  Thomas  Leigh  Bennett,  at 
whose  instance  this  rule  was  obtained,  was, 
at  the  time  of  passing  the  act|  and  still  is, 


lay  impropriator  of  the  parish  of  Long  Sut- 
ton, in  the  county  of  Lincoln,  and  also  vicar 
of  the  same  parish  ;  and  as  such  lay  im- 
propriator and  vicar,  entided  to  the  great 
or  rectorial  tithes,  and  also  to  the  small  or 
vicarial  tithes,  of  the  same  parish. 

According  to  the  map  or  plan,  and  the 
schedules  of  reference  alluded  to  in  the  act, 
as  ascertaining  the  course  of  the  proposed 
new  cut  or  channel,  that  new  cut  or  channel 
will  pass  through  the  titheable  lands  of  the 
re^ry  and  vicarage  of  Long  Sutton,  which 
have  hitherto  iffoduced  com  and  grass,  from 
whence  Mr.  Bennett  and  bis  predecessors 
have  been  accustomed  to  take  and  receive 
great  and  small  tithes.  According  to  that 
plan,  upwards  of  two  hundred  acres  of  such 
titheable  lands  will  be  taken  for  the  pur- 
poses of  the  commissioners,  and  cut  away 
for  the  making  of  the  proposed  new  cut, 
and  the  surface  destroyed  and  rend^d  in- 
capable of  bearing  com  and  grass. 

Before  the  application  for  this  rule,  the 
commissioners,  by  tbeir  workmen,  com- 
menced the  cutting  away  of  the  tidwable 
lands  aforesaid,  in  die  direction  of  the  pro- 
posed cot,  and  according  to  the  map  or 
plan ;  and  Mr.  Bennett,  at  the  request  of  the 
parties  to  whom  the  tithes  were  leased,  made 
a  reduction  of  5s.  per  acre  in  the  rent  at 
which  they  were  then  demised  throughout 
the  parish.  Upon  this,  Mr.  Bennett  made 
to  the  commissioners  a  proposal  for  a  cer- 
tain amount  of  compensation,  to  be  made 
to  him  in  respect  of  the  premises,  which 
was  declined  by  the  commissioners,  on  the 
ground  that  he  had  an  interest  only  in  the 
produce  of  the  soil,  and  not  in  the  soil  itself ; 
and  that  they  were,  therefore,  not  \iabU  to 
make  any  compensatitm  tot  the  loss  of  the 
dthes. 

Mr.  Bennett  has,  within  the  proper  time, 
required  the  commissioners  to  summon  a 
^ury,  under  the  S6th  section  of  the  act,  to 
mquire  of,  assess,  award,  and  give  a  verdict 
for  a  sum  of  money  to  be  paid  by  them  to 
liim,  as  a  compensation  or  satisfaction  for 
the  damage  which  he  will  sustain  by  reason 
of  the  premises,  and  has  complied  with  the 
other  requisitions  of  the  act  preparatory  to 
such  proceeding.  The  commissicnsen  and 
their  committee  have  refused  to  summon 
such  jury,  upon  the  ground  that  Mr.  Ben- 
nett is  not  a  party  entided  to  any  compen- 
sation ^diia  the  meaning  of  the  autiite. 
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Upon  this  refusal,  the  present  rule  vas  ob- 
tained. 

The  question  for  the  opinion  of  the  Court 
was,  whether  Mr.  Bennett,  as  lay  impro- 
priator and  vicar  of  the  parish  of  Long  Sut- 
ton, was,  under  the  act  above  cited,  7  &  8 
Geo.  4.  c.  85,  entitled  to  compensation,  in 
respect  of  the  titheable  lands  of  the  parish 
being  taken  and  cut  away  for  die  pur- 
poses of  the  aet,  and  die  damage  he  would 
sustain  as  such  lay  impropriator  and  vicar, 
or  in  either  character,  thereby.  If  the 
Court  should  be  of  opinion,  in  the  affir- 
mative, a  peremptory  mandamus  was  to 
issue :  if  in  the  negative,  the  rule  to  be  dis- 
diaived. 

Mr.  Talfottrdt  m  support  of  the  rule. — 
The  right  of  the  present  applicant  to  com- 

gensation  depends  upon  two  questions  :— 
rst,  whether  he  is  a  party  interested  in  the 
two  hundred  acres  of  titheable  land,  which 
have  been  taken  by  the  conunissioners  for 
the  purposes  of  the  act ;  or,  serondty,  whe- 
ther be  has  sustuned  such  damage  or  in- 
jury thereby  as  will  on  that  ground  endtle 
him  to  set  up  such  a  claim.  It  is  contended 
that  he  is  interested  in  respect  of  the  tithes, 
which,  although  not  expressly  mentioned, 
may  be  comprehended  under  the  general 
term,  "  other  hereditaments,"  which  occurs 
in  all  the  clauses  of  the  act  applicable  to  com- 
pensation. The  term  "interested"  is  not 
to  be  construed  strictly,  but  as  referable  to 
other  cases  of  compensation,  and  to  the  in- 
tendon  of  the  legislature,  which,  no  doubt, 
was  to  make  an  allowance  in  respect  of 
tithev-^ince,  otherwise,  all  the  tidieable 
lands  in  the  parish  might  be  taken  by  the 
commissioners,  and  the  tithe-owners  thus  be 
deprived  of  their  whole  produce.  But, 
sopposing  he  is  not  on  this  account  "  inte- 
rested," yet  he  is  within  the  meaning  of  the 
statute  as  a  party  injured;  because  the 
land,  as  stated  in  the  case,  has  been  ren- 
dered unproductive  as  tidieable  land. 

YMt.  Justice  BayUy. — Suppoee  the  owners 
01  diis  land  had  voluntarily  {pven  it  up  to 
the  commissioneTs,  would  the  parson  thm 
have  been  endded  to  a  compensadon  for  the 
loss  of  his  tithes?] 

Perhaps  not ;  but  the  &ct  being  other- 
wise, it  ia  to  be  presumed  that  the  conunis- 
sioners  contracted  for  the  purchase  of  the 
land,  as  being  liable  to  the  payment  of  dthes ; 
or  that  the  circnnutance  of  that  liability 


reduced  the  compensadon  awarded  to  the 
proprietors. 

Mr.  T.  Clarkton,  contra,  was  stopped  by 

Mr.  Justice  Bayley.— This  act  must  be 
construed,  like  all  such  acts,  in  the  same 
manner  as  we  should  construe  a  private 
agreement  between  the  parties.  The  first 
cuuse  stated  in  the  case  provides  for  cases 
where  the  parties  legally  interested  in  the 
soil  make  an  agreement  with  the  commis- 
sioners for  the  disposal  of  that  interest ; 
and  the  next,  which  is  the  S6th,  as  well  as 
other  subsequent  clauses,  for  those  in  which 
they  cannot  agree.  In  order  to  bring  the 
present  claimant,  who  is  the  vicar,  within 
these  latter  clauses,  it  is  contended,  that  he 
was  "  interested"  in  these  lands,  or,  at  least, 
it  is  said  he  has  received  damage ;  and,  in 
either  even^  is  entitled  to  be  compensated. 
It  is  said  that  the  interest  he  has  in  the 
tithes  is  an  interest  in  "other  heredita- 
ments," which  is  one  of  the  interests  pro- 
vided for:  but  he  is  not  interested  in  the  soil, 
nor  has  he  any  interest  in  the  tithes  until 
the  subject-matter  of  them  arises.  The  for- 
mer owners  might  have  used  this  land  so 
that  it  should  not  produce  titheable  matter ; 
the  commissioners,  the  present  owners,  by 
applying  it  to  the  purposes  of  the  act,  have 
done  no  more,  and  have  done  only  wha^  by 
law,  diey  have  a  right  to  do.  The  vicar, 
then,  having  had  no  legal  right,  can  have 
received  no  legal  prejudice.  Theargumen^ 
that  the  whole  parish  may  dius  be  taken 
away,  is  an  argument  to  be  used  to  the  le- 
gislature. 

JIfr.  Justice  LiMfedbfe.— This  is  die  first 
application  of  this  kind  that  has  eva  been 
made,  although  so  many  canal  acta  have 
passed,  the  operation  of  which  would  pro- 
bably be  the  same  as  is  here  complained  of 
(1).  It  is  attempted  to  support  this,  by 
supposing,  that  the  woM  "  hereditaments" 
was  intended  to  comprise  tithes ;  but  I  can- 
not understand  how  the  word  **h^  can  here 
i^ly.   As  to  any  damage  sustained  by  the 

(1)  In  the  actiofparliimentferaeOraadJaiiG' 
tloa  Canal  Company,  and  the  London  Dock  Com- 
ptny,  B  compaosatimi  !■  dincted  to  bs  made  toper- 
aoBt  entitled  to  titbaa ;  in  the  fbnner,  bv  eatimating 
the  Ttlue  the  tithea  were  of  immediately  before  the 
taking  and  uung  the  land* ;  and  in  tbe  latter,  by  re- 
ferring to  the  avetage  pice  of  com  during  a  csrtaiB 
awaber  ofyean* 
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daiman^  altliough  be  may  have  experienced 
some  loss,  his  damage  is  not  such  as  the  law 
will  recognize. 

Mr.  Justice  Parke.— -l  concur  in  the  con- 
struction given  to  this  act  on  both  grounds. 
The  claimant  is  not  a  person  interested  in 
the  land,  nor  has  be  revived  any  damage 
to  entitle  him  to  compensation.  It  appears 
to  me,  that,  whenever  a  sale  of  land  takes 
place  under  this  act,  whether  voluntary  or 
forced,  the  vicar  will  stand  in  the  same  situ- 
ation as  if  it  had  been  sold  to  a  private  per- 
son, who  would  be  at  liberty  to  use  it  as  be 
might  think  proper,  either  for  titheable  pro- 
duce or  not. 

Rule  diickarg^ 


1829.  \ 
Nov.  7.  S 


DELANE,  ESQ.  0.  HILLCOATf  ESQ* 


Turnpike  Act — Truttee,  liability  of. 

By  the  general  Turnpike  Act,  S  Geo.  4. 
c.  126.  e.  Q5,  it  is  provided,  that  no  trustee 

any  turnpike  road  shall  enjoy  any  <^ce  or 
place  of  projity  under  any  act,  in  execution 
of  which  he  shall  have  heen  appointed  ;  and 
that,  if  any  such  trustee  shall  hold  any  such 
o^ce,  without  having  first  resigned  his  office 
.  of  trustect  he  shall  forfeit  1002.;  and  tnall 
be  incapable  of  actmg  as  a  trustee  of  any 
turwnke  road. 

A  trustee  wuZsr  a  local  act  was  mpwtted 
treasurer,  and  continued  to  hold  hoM  qffices. 
There  was  no  salary  attached  to  the  latter. 
The  trustee  executed  tlie  office  by  deputy  ;  the 
deputy  being  an  attorney,  who  received  and 
pa^  all  the  money,  and  who  mixed  the  money, 
and  used  it  in  common  with  his  own.  He 
occasionally  assisted  his  clients  with  loans  of 
money.  There  was  always  a  balance  in  the 
hands  of  the  deputy  in  favour  of  the  trust ; 
hut  the  trustee  himself  tUd  not  derive  any 
benefit  from  the  office. 

M  an  aeUon  against  the  tru^ee,  under  the 
ahove  statute,  the  Court  were  of  opinion, 
ikai  the  oj^e  in  question  were  an  ^ce  of 
pn^,  it  was  immaterial  whether  the  trustee 
himself  derived  the  profit  or  not ;  and  that 
ike  question,  whether  the  office  was  an  office 
of  profit,  was  a  question  for  a  jury.  The 
jury  having  found  that  the  office  was  an  office 
of  frofii,  and  that  profit  was  made  of  it,  the 
itfm&at  iMH  held  atme. 


This  was  an  action  of  debt  for  a  pe- 
nalty charged  to  have  been  incurred  by  the 
defendant,  under  the  general  Turnpike  Act, 
S  Geo.  4.  c.  s.  65.  The  defendant 
was  a  trustee  under  a  local  act :  and  after- 
wards was  appointed  treasurer  under  that 
act:  and  be  continued  to  hold  both  offices.  - 

By  the  65th  section  of  the  general  Turn- 
pike Act,  it  is  provided,  that  no  trustee  of 
any  turnpike  road  should  enjoy  any  office 
or  place  of  profit,  under  any  act  of  parlia- 
ment, in  execution  of  which  he  should  act 
as  trustee;  and  that  if  any  such  person 
should  laid  any  such  office,  witliout  having 
first  resigned  lus  office  of  trustee,  he  should 
forfeit  100/.  to  any  person  who  should  sue 
for  the  sanwt  and  should,  after  the  ccmvic- 
tion  of  any  such  oflence*  be  incapable  of 
acting  as  a  trustee  or  commissioner  of  any 
turnpike  road. 

The  quesUon  was,  whether  the  office  of 
treasurer  was  to  be  considered  an  office  or 
place  of  profit,  within  the  above  provision. 
The  facts  bearing  upon  that  question  were 
the  following: — 

There  was  no  salary  attached  to  the 
office  of  treasurer  under  the  local  act.  The 
defendant  did  not  himself  transact  the  bu- 
siness of  die  office  of  treasurer,  nor  did  be 
receive  or  pay  any  money.  The  office  was 
executed  by  Mr.  Roberts,  an  attorney,  who 
also  held  the  office  of  clerk  to  the  trustees. 
Mr.  Roberts  received  and  paid  the  money* 
and  always  had  a  balance  in  his  hands,  more 
or  less.  The  office  of  treasurer  was  never 
in  advance  for  the  trust.  The  money  thus 
received  was  part  of  the  money  kept  by 
Mr.  Roberts  at  his  bankers,  mixed  with  his 
own  money ;  and  Mr.  Roberts,  being  a  gen- 
tleman of  considerable  basiness  among  per- 
sons of  property,  was  occasionally  in  the  Iiabit 
of  advancing  money  to  some,  and  of  receiving 
money  on  account  of  others.  The  accounts 
of  the  treasurer  were  settled  annually. 

The  cause  was  tried,  first  before  Mr.  Jus- 
tice Gaselee,  at  the  Summer  Assizes  for  the 
county  of  Berks,  1828,  when  that  learned 
Judge,  being  of  opinion,  that  the  defendant 
did  not  hold  lui  office  of  profit,  within  the 
meaning  of  the'  above  section,  directed  tbe 
plaintifiT  to  be  nonsuited. 

In  the  following  Michaelmas  term,  the 
plaintiff  obtained  a  rule  to  shew  cause  why 
the  nonsuit  should  not  be  set  aside,  and  a 
Terdict  entered  for  the  pkuotiff. 
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In  HOary  Vacation  1828,  the  rule  came 
on  to  be  argued,  before  Mr.  Justice  Bayley, 
Mr.  Justice  Littledale,  and  Mr.  Justice 
Parke, — when 

Mr.  Aldersotit  on  the  part  of  the  defen- 
dant, contended,  that  the  office  of  treasurer 
was  not  a  place  of  profit,  within  the  words 
of  the  act ;  as  it  did  not  appear  that  the  de- 
fendant derived  any  advantage  from  the 
balance*  left  in  hand. 

Mr,  TexmUn  and  Mr,  Talfimrd  contended 
tlie  contrary ;  and  that  fats  holding  a  place, 
which  gave  him  an  opportunity  to  make  a 
profit,  was  sufficient ;  and  that  it  was  not 
necessary  to  prove  that  he  actually  derived 
a  profit.  One  of  tlie  clauses  in  the  act  de- 
clared, that  no  "  trustee  should  enjoy  any 
place  of  profit,"  and  the  clause  which  imr 
posed  the  penalty,  used  the  comprehensive 
word  to  "  hold,"  and  rendered  the  person 
liable  to  the  penalty  for  merely  holding  the 
afiSee. 

Mr,  Jutiee  BayjUy  observed,  that  the  true 
question  was,  wbetlier  profit  was  made  by  the 
office  held  by  defendant,  or  by  any  other  per- 
son through  his  means.  In  either  case,  the 
defendant  would  be  liable  to  the  penalty. 
The  question,  therefore,  should  be  left  to 
the  jury  to  say,  whether  the  balances  were 
such  as  that  they  could  reasonably  infer 
tliat  profit  was  made  of  them.  As  this 
question  had  not  been  lefl  to  the  jury,  the 
rule  could  be  made  absolute  only  so  far 
as  to  send  the  case  again  for  trial.  The 
other  Judges  ccmcurring,  a  new  trial  was 
directed. 

The  cause  came  on  to  be  tried  a  second 
time,  before  Mr.  Baron  Vaughan,  at  the 
Spring  Assizes  for  1S29,  when,  upon  the 
lacts  before  stated,  the  learned  Judge  left 

it  to  the  jury  to  say,  whether  the  office  in 
question  was  a  place  of  profit,  and  whether 
profit  was  made  of  it,  independent  of  the 
question,  whether  the  defendant  himself 
made  any  profit.  The  jury  found  that  the 
office  was  an  office  of  profit,  and  that  profit 
was  made  of  it.  A  verdict  was  thereupon 
taken  for  the  plaintiff. 

Mr,  Sajeaai  Ludlow  now  moved  for  a 
rule  to  shew  cause  why  there  slwuld  not 
be  a  new  trial.  He  submitted,  that  the 
o^mm  delivered  by  the  Judges,  on  the 
argmnent  of  the  former  rule,  should  be 
re-considered ;  that  the  expression  in  tlie 
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act  "  enjoy,"  evidently  meant  to  refer 
to  cases  where  the  person  who  held  the 
office  received  the  profit  himself.  In  sup- 
port of  this  construction,  he  relied  on  the 
case  of  Skinner  v.  Buckee{l),  which,  al- 
though decided  upon  a  different  act  of  par- 
liament, furnished  the  rule  of  construction. 
It  was  an  action  upon  the  55  Geo.  3.  c.  137. 
8.  6,  which  forbade  any  churchwarden  or 
overseer  of  the  poor,  either  m  his  own  name 
or  in  the  name  of  any  other  person,  sup- 
plying, "  for  Ai*  own  proJU,"  any  goods  ror 
the  use  of  any  work-house.  It  appeared 
there  that  the  defendant  was  a  coal-mer- 
chant, and  was  overseer  of  the  liberty  of 
Saffron-hill ;  and  during  the  time  he  was 
overseer,  a  quantity  of  coals  were  provided 
for  the  work-house,  nominally  by  one  Gau- 
bert,  who  was  the  brother-in-law  of  the 
defendant ;  but  that  the  latter  had  an  inte- 
rest in  the  coals.  It  was  doubtful  upon  the 
evidence,  however,  whether  either  he  or 
Gaubert  made  any  profit  by  them.  The 
Iiord  Chief  Justice  was  of  opinion,  that, 
unless  the  defendant  acted  with  a  view  to 
prq/Uf  it  was  not  a  case  within  the  55  Geo. 
3.  c.  137. 8.  6 ;  and  he  told  the  jury  to  find 
for  the  defendant,  if  they  were  of  opinion 
upon  the  evidence,  that  the  defendant  did 
not  send  in  the  cosls  with  a  view  of  making 
a  profit.  The  jury  having  found  for  the 
defendant,  a  rule  nut  for  a  new  trial  was  ob- 
tained, on  the  discussion  of  which,  the  Lord 
Chief  Justice  said,  "  We  are  all  of  opinion, 
that  this  rule  must  be  discharged.  The 
question  in  this  case  arises  upon  the  con- 
struction of  the  55  Geo.  3.  c.  137.  s.  9, 
The  words  are,  that  *do  churchwarden  or 
overseer  of  the  poor,  either  tn  his  own  name, 
or  in  the  name  oj  any  other  person  or  persons, 
shall  provide,  furnish,  or  8upply,/or  hit  or 
their  own  profit,  any  goods,  materials,  or 
provisions,  for  the  use  of  any  work-house, 
or  otherwise,  for  the  support  or  mainte- 
nance of  the  poor,  in  any  parish  or  place, 
for  which  he  shall  be  appointed  such  over- 
seer, during  the  time  which  he  shall  retain 
such  appointment;  nor  shall  he  be  con- 
cerned, directly  or  indirectly,  in  Aimisbing 
or  supplying  the  same,  or  m  any  contract  or 
contracts  relating  thereto,  under  the  pe- 
nalty of  100/,'"  Now,  if  the  overseer  him- 
self, in  tliis  case,  had  supplied  all  the  pro- 

(1)  3B.&C.6;  4D.ftR.3S8. 
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ndonsnqnlredfiff  die  mKMnrtofdie  pon 
at  prime  cost,  and  not  wiu  a  view  to  hia 
own  profit,  it  is  quite  clear,  that  he  would 
not  httre  committed  any  ofBmce  within  the 
words  of  this  part  of  the  act  of  parliament. 
And,  as  there  was  no  evidence  that  the 
defendant,  in  that  case,  acted  with  a  view 
to  his  own  profit,  the  Court  held,  that  he 
was  not  liable.  The  words  in  that  act  of 
parliament  were,  "  for  his  own  profit ;"  in 
the  present  act,  the  word  is  "enjoy.** 
The  words  are  synonymous  for  this  pur- 
pose ;  as  the  term  "  enjoy"  is  used,  in  this 
very  act,  in  ooatradistinccion  to  the  word 
«hdd," 

Lord  TaOerdmt  C.  /.—When  this  case 
^  was  before  my  learned  Brothers,  in  the  other 
court,  they  were  of  opinion,  that,  if  this 
ofl3ce  was  one  of  profit,  and  by  which  profit 
was  made,  the  defendant  came  witliin  the 
proTisionsof  this  act  of  parliament,  although 
he  might  execute  the  duties  of  the  office  by 
deputy,  and  receive  no  part  of  the  profit 
In  their  opinion  I  entirely  concur.  The 
only  question  which  remained  was  for  the 
jury  to  decide ;  and  they  have  found  that 
this  was  an  office  of  profit,  and  that  profit 
was  made  of  it. 

Mr.  Juttiee  Bajdm/^Wt  thoo^t,  and  I 
still  think,  that  wliether  the  profit  find  its 
way  into  the  defendant's  own  pocket,  or 
into  that  of  his  friend,  is  perfectly  imma- 
terial. 

Mr,  Jtutlce  Littiedi^  and  Mr,  Justice 
Parke  concurred. 

Rule  refiued. 

[See  Tome^Y.  see  also,  the 

acts  and  the  cases  collected  in  1  Cutty's 
Statutes,  title  *'  Hi^ways."] 


Nov.  7.    i    ^"^^^^  f*  HAIXBY. 

Trover — AUomeff — Lmt» 

Where  an  attomeyt  having  a  lien  on  pa- 
pen,  deiioen  them  to  an  arbitrator  to  exa- 
mint  for  the  purposes  <^  the  ar^rationt  he 
majf  numtam  tnoer,  m  ease  the  ar^ralor 


refkte  to  nnkUeer  themt  aWim^h,  eA  He 
lime  ^  S*"^  'A'"*  vp$hehaetiat  expmrig 
reserved  his  uen. 

This  was  an  action  of  trover  for  certain 
papers,  tried  before  Mr.  Setjeant  Ludlow, 
at  the  Summer  Assizes  for  the  county  of 
Stafford. 

It  appeared  that  the  plaintiff  was  the  at- 
torney in  a  cause  which  bad  been  referred 
to  the  arbitration  of  the  defendant,  and  had, 
on  the  request  of  the  defendant,  and  for  the 
purposes  of  the  arbitration,  delivered  the 
papers  whidi  were  the  subject  of  the  acAtoa 
to  the  defendant,  for  his  inspectira ;  Utat 
the  papers  belonged  to  the  plamtiflr's  dient ; 
but  be  had  a  hen  on  the  same,  of  which, 
however,  he  made  no  mention  at  the  time 
of  parting  with  the  papers  ;  and  that  the 
defendant,  on  being  applied  to,  had  refused 
to  re-deliver  them.  A  verdict,  with  40^ 
damages,  was  found  for  the  plaintiff ; — and 
now — 

Mr.  Campbell  moved  to  set  the  verdict 
aside,  and  to  enter  a  nonani^  contending, 
that,  inasmuch  as  the  papers  were  not  Oe 
{ffoperty  of  the  plaintiff,  and  he  had  parted 
with  the  possession  without  reserving  bis 
lien,  he  had  no  right  of  action,  inunmch  tat 
he  had  not  even  any  special  property  in 
them ; — ^but  by 

Lord  Tenterden, — It  appears  that  these 
papers  came  into  the  hands  of  the  plaintiff 
as  an  attorney,  and  that,  in  that  cbaracteri 
he  had  a  lien  on  them.  The  arbitrator  de- 
sires to  have  them  to  peruse,  and  the  plain- 
tiff consents.  I  think  that  an  attorney  who 
so  acts  must  be  considered  to  be  the  person 
to  whom  the  arbitrator  is  afterwards  to  de- 
liver them  back ;  and  that  ha  has  such  a 
special  j[>roperty,  in  respect  of  his  Uen,  as 
ml  enude  him  to  maintain  trover. 

Mr,  Justice  Parh. — In  my  i^iinion,  in 
this  case,  although  there  was  no  express, 
there  was  an  implied,  reservation  of  the 
lien,  by  the  attorney,  when  he  delivered  the 
papers  to  the  arbitrator  for  the  purposes 
of  the  reference.  The  verdict,  therefore, 
ought  to  stand. 

Rule  reused. 


(I)  5  B.&C.  115;  7  X>.  «c  B.  810;  «  Lnr 
JoonXJB*  61* 
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Prmutory  Nets — PretaUment. 

1,  When  a  promisory  note  mm^tmi  tie 
place  of  petffment  in  the  body  of  the  noU,  ike 
plaialW  vaM  aver  and  prove  a  presentment, 

S.  But,  where  the  place  of  payment  i§ 
muntumed  at  ike  foot  if  the  note,  it  is  ctmsi- 
der^  merely  as  a  memorandum ;  as  no  part 
qf  the  contract ;  and,  conseguenlly,  it  smtuld 
Mtt  be  notitxd  m  the  deelaration,  owt  pre- 
senimeni  need  not  he  proved. 

Action  by  the  indorser  against  the  maker 
of  apromissory  note. 

The  cause  was  tried  at  the  hut  Assises 
for  Chester,  before  Mr.  Justice  Jerris,  when 
the  following  appeared  to  be  the  material 
facts : — 

The  note  was  entirely  in  the  hand-writing 
of  the  defendant,  and  ran  in  the  usual  fimn. 
At  the  bottom  of  the  note,  the  defendant 
had  written,  "at  Messrs.  Bosanquet  8c  Go's, 
London.**  This  was  written  at  the  same 
time.  The  declaration  took  no  notice  of 
the  latter  part  of  the  note ;  but  treated 
it  as  8  common  promissory  note,  payable  to 
order.  The  question,  whether  this  was  a 
variance,  was  reserved ;  and  subject  to  that 
question,  the  plaintiff  obtained  a  verdict. 

Mr.  Campoiell  now  moved  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be 
set  aside,  and  a  nonsuit  entered.  He  ad- 
mitted that,  m  practice,  it  was  considered, 
that  where  the  place  appointed  for  payment 
was  described  in  the  body  of  the  note,  it  was 
cmsidered  as  a  part  of  the  contract ;  and  that 
where  such  place  was  mentioned  at  the  bot- 
tom of  the  note,  detached,  it  was  considered 
merelyas amemorandum;  buthedeniedthat 
this  was  a  sound  distinction;  contending, 
that  the  contract  really  entered  into  by  the 
party  was  to  be  collected  from  what  ap- 
peared written  within  the  four  comers  of  the 
note.  The  fact,  that  the  whole  was  in  the 
handwriting  of  the  defendant,and  all  written 
at  the  same  time,  was  also  material  to  shew 
that  what  was  called  the  memorandum  at 
the  bottom  waa  really  a  part  of  the  contract 
b^  which  the  defendant  intended  to  bind 
himself ;  that  he  intended  to  limit  his  liabi- 
lity, and  to  impose  on  the  holder  of  the 
note  the  condition  of  presenting  it  when 
dne  at  Messrs.  Bo«aDquet&  Go's.  If  the 


Court  should  hold,  dut  this  is  no  pairt  of 
th?  note,  they  must  decide  that  it  would 
hare  been  a  variance  to  set  it  out  in  the 
dedaration,  as  being  a  part.  The  cases  oS 
Treeot^ek  v.  £i»t»(l),  and  Spr^ide 
Idgg  (2),  seem  to  be  expressly  in  point  as 
to  uie  necessi^  of  treating  the  mmmani 
dxm  u  part  of  the  note. 

Mr.  Justice  Bayley. — The  case  of  Exon 
T.  Russell  (d)  is  an  authority  expressly,  in 
point.  There,  the  plaintiff  in  his  declara- 
tion treated  the  memoraitdum  at  the  bottom 
as  a  part  of  the  note ;  and  his  statement 
was  considered  by  the  Court  as  a  Tariancet 
and  he  was  nonsuited. 

Lord  Tenterden,  C,  J.-^ln  practice,  I  an 
sure  the  distinction  objected  to  by  Mr. 
Campbell  has  been  acted  upon,  over  and 
over  a^in.  Where  the  place  for  p^rment 
is  mentioned  in  the  body  of  the  note,  i(  is 
considered  as  a  part  of  me  note  itadf  t  but 
where  it  is  mentioned  at  the  bottom,  de- 
taclied  from  the  body  of  the  note,  it  is  con- 
sidered merely  as  a  memorandum,  and  as 
□o  part  of  the  contract :  and  I  never  knew 
it  to  be  inquired,  whether  that  memoran- 
dum was  in  the  handwriting  of  the  defen- 
dant, or  when  it  was  made.  I  think  the 
distinction  is  a  sound  one ;  it  appears  to 
be  sanctioned  by  the  authori^  of  the  case 
mentioned  by  my  Brother  Bayley;  and 
therefore,  in  my  opinion,  no  rule  should  be 
granted. 

The  other  Judges  concurred. 

Rule  refuted, 

[iVofe.— The  statute  Geo.  4.  e.  78. 
wplies  to  bills  of  exchange  only,  and  leaves 
the  law  respecting  pronwsory  notes  as  it 
stood  before.] 


Not.^7.  }  /« the  matter  cf  sutton. 

Prisoner — County  Paiatine — Change  of 
Custody, 

Whether  a  prisoner  charged  in  enaAion, 
m  the  prison  of  the  court  if  a  county  pakt' 
tine,  upon  ajwigment  obtained  in  that  coarl, 
can  be  removed  by  habeas  corpus,  to  h€ 

<1)  1  Stark.  K.P.  466. 

h)  3  id.  156. 

Is)  4lAaal.&SeIw.505. 
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ehar^i  nUk  a  declaration  in  an  action  in 
either  of  the  courts  at  Wettmintter — Qusere. 

B^t  where  the  latter  court  are  tatisjied 
that  such  a  removal  has  been  effected  by  col- 
huion  mth  the  prwmer,  in  order  to  change 
hii  cmtoefyt  'Aaf  there  is,  ttAstantially, 
no  action  depending  in  their  own  court,  they 
ftiU  remmd  the  prisoner  to  his  former  ciw- 
todg. 

Judgment  had  been  obtained  in  an  action 
against  Sutton,  in  the  court  of  the  county 
palatine  of  Cheater,  and  he  was  commit- 
ted in  execution  to  the  custody  of  the  con- 
stable of  the  Castle  of  Chester.  He  was 
removed  by  habeas  corpus,  issuing  out  of 
this  court,  and  committed  to  the  custody  of 
the  marshal,  charged  with  an  action  in  this 
court,  at  the  auit  of  another  creditor ;  of 
this  the  Chester  creditor  had  no  notice. 
The  last  action  was  not  proceeded  in ;  and 
the  defendant  was  lupersedable,  as  to  that 
action;  though  he  had  never  taken  any 
step  to  obtain  his  discharge. 

The  Chester  creditor  had  obtained  a  rule 
to  shew  cause  why  the  defendant  should  not 
be  remanded  from  the  custody  of  the  mar- 
shal, to  that  of  the  constable  of  Chester 
Castle.  This  was  obtained  upon  atBdavits, 
which  raised  a  strong  suspicion  that  the 
action  in  this  point  was  merely  colorable, 
and  was  brought  at  the  instance  of  the  de- 
fendant himself,  in  order  to  warrant  the 
change  of  his  custody  from  Chester  Castle 
to  the  King'a  Bench  Prison,  and  thus  to  his 
obtaining  the  benefit  of  the  rules. 

Mr.  Archbold  now  shewed  cause. — He 
took  a  preliminary  objection  to  the  affidavits 
upon  which  the  rule  had  been  obtained. 
They  were  entitled  "in  the  matter  of  Sut- 
ton ;"  whereas  he  contended  that  they 
should  be  entitled,  in  the  action  in  this 
Court. 

\The  Court  thought  the  affidavits  were 
properly  entitled.]' 

He  then  submitted  that  the  defendant 
could  not  be  remanded  to  the  custody  of 
an  inferior  court. 

Mr.  Justice  Batftej/, — But  is  that  an  in- 
ferior court? 

Lord  Tenterden. — It  is  a  court  of  co- 
ordinate jurisdiction. 


Mr.  Archbold  then  went  into  the  merits 
of  the  rule  upon  the  affidavits. 

The  result  was,  that  the  Court  were  not 
satisfied  that  the  action  in  this  Court  was 
not  merelijr  colorable,  and  for  the  purpose, 
charged  by  the  otlur  side.  They  therefcare- 
made  the  rule— 

Abtoliae, 

Mr.  Holroyd  was  contr^. — On  the  mo- 
tion for  the  rule,  he  relied  upon  the  fol- 
lowing points : — 

1 .  That  a  prisoner  in  execution,  under  pro- 
cess of  the  court  of  the  county  palatine  of 
Chester,  being  a  superior  courtj  could  not 
remove  himself  by  habeas  into  the  custody 
of  the  marshal. 

8.  That  if  he  could,  at  all  events  there 
must  be  a  bond  f.de  suit  depending  against 
liim  in  the  King's  Bench  to  warrant  the 
commitment  on  the  habeas;  and  that  in^ 
this  case,  die  suit  instituted  in  this  court' 
was  all  a  pretence,  and  fictitious :  KeacKt 
caje(l). 

3.  That  no  further  proceedings  in  the 
suit  in  this  court  had  been  taken,  and  that 
Sutton  was  now  supersedable  therein. 

On  tlie  first  point,  he  further  contended, 
that  the  object  of  the  different  writsof  habeas 
corpus,  for  removing  prisoners  from  one 
custody  to  another,  was  for  the  more  easy 
administration  of  justice ;  and,  that  consider- 
ing that  object,  and  the  practice  as  laid 
down  in  1  Tidd^  S48,  350,  a  prisoner  in 
execution  could  not  remove  himself  by 
habeas.  He  also  urged,  as  another  reason 
for  not  taking  the  prisoner  out  of  the  ju- 
risdiction of  the  court  of  the  county  pala- 
tine, that,  in  case  of  an  escape  of  the  pri- 
soner out  of  the  custody  of  the  marshal,  he 
could  not  be  taken  on  a  new  ca.  sa,  out  of 
the  court  of  the  county  palatine,  unless  he 
purposely  went  within  its  jurisdiction,  which 
of  course  he  would  not  do.  He  also  cited 
an  anonymous  case  from  Salkeldf  in  which  it 
was  held,  that  a  habeas  corpus  ad  respon- 
dendum  did  not  lie  to  a  county  palatine  :-— 
Anon.  1  Salk.  354. 

(1)  t  Salic  351. 
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Pta^ice. — Bml,  QuaU/aUitm  of, 

A  beneficial  leauhoUer  far  tmHty-tme 
ffearif  rejected  at  bail^  and  Hau  not  auomd 
to  add  mid  justify  another. 

In  fuhire,  no  persons  but  freeh^ders  and 
housekeepers  niU  be  alhmed  to  juttjfy  at 
bait  m  any  of  the  coverts. 

Mr.  JoBtiee  Bayley,  in  Michaelmas  term 
last,  had  flowed  a  party  holding  a  long 
benefieial  lease,  to  justify  as  bail :  but,  in 
the  same  term,  each  a  person  was  rejected 
by  Mr.  Justice  Littiedale. 

In  support  of  one  of  bail  in  this  case, 
a  leaseholder  for  twenty-one  years,  Mr. 
(^litly  referred  to  the  decision  of  Mr,  Jus- 
tice Bayley,  and  to  the  opinion  stated  to 
have  been  expressed  by  that  learned  Judge 
in  an  anenytnons  case  (1 ).  He  admitted, 
that  the  rule,  as  stated  by  Mr.  Tidd  i%\  still 
remained  unsettled ;  but  contended,  that,  on 
the  ground  of  the  uncertainty  of  the  prac- 
tice, he  was,  at  all  events,  entitled  to  obtain 
time  to  add  and  jusu^  another  bail. 

Mr.  Justice  Parite  inUmated  an  opinion, 
that  the  quaUficatim  was  not  sufficient,  but 
said  he  would  consult  the  rest  of  the  Judges. 
Accordii^l^,on  the  following  day, 

Mr,  Jmstuse  Parke  — "Itneverwastlie 
practice  in  either  of  the  other  courts,  to  al- 
low any  but  freeholders  and  housekeepers 
to  justify:  although,  undoubtedly,  bene- 
ficial leaseholders  for  long  terms  have 
sometimes  been  held  suffloient  in  tliis  court. 
Upon  consulting  all  tlie  Judges,  however, 
the  majority  are  of  opinion,  that  it  is  fit  a 
unilbnnity  of  practice  should  be  observed ; 
and,  therefore,  that  in  future  no  persona 
ahodd  be  admitted  as  bail  except  free- 
boUera  and  honseliolderfl  (3).  The  present 
not  being  one  of  a  long  lease,  the  bail 
mtit  be  rejected,  and  time  cannot  be  al- 
lowed to  substitDte  another." 

CD  t  cut.  Bcfk  96. 

(S)  1  ThM'i  Pnc.  U7, 9th  edit. 
^  (3)  On  the  aame  day,  in  fall  Court,  this  lesolu- 
tioB  of  the  JndeeB,  was  commnnicated  to  the  learn- 
•4  a«j«ats  in  the  CommoB  Flets,  by  the  Lord  Chief 
jMtiM  of  that  Court. 


18X9 
Not, 


%9,   \  bartoh's  BAn  bt  habeas 

'.  9.    3  CORFDB. 

Practice* — BaiL 


Where  hail  had  taken  a  house  three  month* 
before  he  came  up  to  justify,  into  which  he 
had  put  fumiiuret  hut  had  slept  there  only 
two  nights,  continuing,  with  his  wife  and 
family,  to  reside  at  another  place : — Heldf 
that  it  was  a  misdescription  to  describe  him  as 
reudmg  at  the  houie  he  had  to  taken. 

One  of  the  bail,  who  came  up  to  justify, 
was  described  in  the  notice,  of  "  Lytton 
Place."  The  affidavits  in  opposition  stated 
that  inquiries  had  been  made  of  several  of 
the  neighbours*  who  said  that  the  house  re> 
ferred  to  was  an  empty  house,  and  bad 
been  so  for  some  time.  The  bail,  on  his 
examination,  stated,  that  he  had  taken  the 
house  on  an  agreement  for  a  lease,  three 
months  previously,  had  put  furniture  into 
it,  and  had  slept  there  two  nights,  but  that 
he  continued  to  reside  with  nis  wife  and 
family  in  the  City-road. 

Mr,  Justice  Bayley. — This  is  clearly 
a  misdescription.  It  is  not  such  a  descrip- 
tion as  wopid  enable  the  plaintiff  to  find  the 
bail,  or  to  learn  anything  of  his  compe- 
tency. 

BaU  rejected. 


re  CBAIiUBES. 


TobTm.  K.B. 


1829.     I  J 
Nov.  12.  i 

Practice^Prisoner—Lord^  A  ct. 

Where  a  prisoner  is  brought  before  tt 
Judge  siUing  in  the  Bail  Court,  by  a  special 
rule  of  the  Court  of  King's  Bench,  afier  the 
time  limited  by  the  Lords'  Act,  to  be  dis~ 
charged  under  that  act,  it  is  not  competent 
for  the  opposing  party  to  inquire  into  the 
reason  of  the  application  having  been  de- 
layed :  an  inquiry  of  this  nature,  and  an 
o^ection  founded  upon  it,  must  be  made  by 
motion  for  a  rule  to  set  aside  the  epedai  nw 
for  bringing  up  theprisoner. 

The  defendant,  who  was  charged  in  exe- 
cution in  Trinity  term  1826,  was  now 
brought  before  Mr.  Justice  Littiedale,  sit- 
ting in  the  Bail  Court,  by  a  spedal  rule  of 
G 
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court,  to  be  discha^^  under  the  Lords* 
Act. 

Afr.  fVtUtht  in  opposing,  examined  him 
upon  the  subject  of  Iiis  not  having  complied 
with  the  act,  by  applying  for  his  discharge 
in  the  term  subsequent  to  bein^  charged  in 
execution;  and,  upon  his  statins,  that,  al- 
though ignorant  of  that  mode  of  proceed- 
ing, he  had  not  mode  the  application,  be- 
cause he  was  endeavouring  to  come  to  an 
mrrangement  with  his  creditors,  the  learned 
munsri  contended,  that  he  was  not  entitled 
to  be  diacharged. 

Mr,  Chiltyt  contrft,  objected  that  the 
course  of  examinatton  was  irregular.  The 
insolvent  was  brought  up  under  a  special 
rule  of  court  obtaiqM  for  that  purpose ;  and 
if  the  opposiiw  parties  wished  to  inquire 
hito  the  grounds  of  delay,  and  intended  to 
rely  on  such  delay  as  an  ol^ecliou,  the 
proper  mode  was  by  an  appUemon  to  die 
Court  to  set  aside  the  special  nde. 

Mr.  Justice  LUtledale, — I  have,  certainly, 
always  understood  that  to  be  the  course  of 
practice.  When  I  was  at  the  bar,  I  have 
made  such  motions  frequently. 

DefendaM  diteharged. 


1829.      ^PBBBCB  V.  0Kir»TH|  ESQ.  AHD 

Nov.  13.  j  OTHERS. 

Fraciice.'^Arrest — Bail-hoad — Sheriff', 

Semble — that  where  a  defendatUf  without 
being  arretted^  volvniarily  gives  a  baii-hond 
to  the  sheriff,  and  the  sheriff  ajlerwardt 
arrests  him  on  the  same  wrtf,  the  de- 
fendant can  maintmn  no  action  agtunst  the 
sheriff,  although  the  latter  hae  not  given  iq* 
the  bail-bond. 

But,  whether  an  action  can  or  eannot  he 
mimt^ned  under  such  circumstanceSf  an  ac* 
tion  Iff  trespass  and  false  imprisonment  ap^. 
foart  tu^  to  be  the  T^roperfarin  of  action^ 
maemueh  iu  the  plamtiff  cm  shele  bui  one 
aetoftmprisontnent,  and  that  act  can  be  JuS' 
tj/ted  unaer  the  writ, 

.  This  was  an  action  against  the  ahoiff  of 
<be  county  of  He»ford«  hit  undex-aheriflf, 


nod  one  of  his  officers,  for  aftesdng  the 
plaintiff  upon  a  writ  directed  to  the  sheriff, 
after  the  sheriff  had  taken  a  bail-bond,  in 
respect  of  the  same  writ. 

Thedttilaration  was  in  trespass.  Tbefirst 
and  second  counts,  each  charged  an  assault 
and  false  imprisonment  of  the  plaint^.  To 
each  of  these  counts  then  was  a  ^a,  jus- 
tifying the  imprisonment  under  a  writ 
against  the  plaintiff,at  the  rait  of  one  White, 
directed  to  the  defendant,  the  sheriff. 

The  plaintiff  to  the  first  of  tluse  pleaa 
replied,  admitting  the  writ,  but  stating  that, 
aAer  the  arrest  in  that  plea  meBtioawd,  tbo 
alieriff  took  a  bail-bood,  cooditioaed  ton  the 
appearance  of  the  plaintiff  at  the  return  of 
the  writ,  and  thereibre  discharged  the 
prisoiur  out  <^  custody ;  t^at  the  sheriff 
retained  the  bail-bood  untUafteKwaids,  when 
the  defendant  c<unmitted  the  treepaia  coib« 
plainedof  in  the 6rst oouui.  The  f^lie»< 
tion  then  went  on  in  the  fonn  oi  «  new  aet 
t^pamentj  stating,  that  the  plaintiff  brou^t 
his  suit  thereupon,  not  for  ,the  tre^mss 
mentioned  in  the  plea,  but  for  the  trespati 
mentioned  in  the  first  count,  and  described 
in  the  replicatimi  as  havii^  been  committed 
after  the  first  arrest  and  under  colour  .of  the 
writ ;  and  after  the  plaintiff  had  been  so 
disclurged  out  of  cbstody ;  and  th^  th« 
sheriff  kept  the  bail<4>ond  in  his  posaessionf 
which  was  averred  to  be  a  good  and  suffi- 
cient hail-bmid,  until  at  and  after  the  return 
of  die  writ  menti(med  in  the  plea. 

The  plaintiff  reified,  and  new  aasicncd 
in  simihur  terms  to  the  aectmd  special  {dea. 

To  the  new  asMgnnwwti  the  dnfrnJsnf 
pleaded  Notgiulty. 

The  cause  was  tried  at  the  last  Assises 
for  the  county  of  Hereford,  before  Mr. 
Baron  Vaughan. 

The  facts  in  Ae  case  which  led  to  the 
point  upon  which  it  was  disposed  of,  were 
Portly  these : — A  writ  having  been  issued 
against  the  plaintiff  at  the  suit  of  one  Whi^ 
and  the  plaintiff  coming  to  the  knowledge 
of  it,  an  arrangement  was  made  by  whidi 
the  parties  met ;  and  the  ^aintiff  and  hia 
sureties  executed  a  bail-bond.  No  arrest 
was  made;  but  the  officer  was  pud  the 
usual  fee.  The  plaintiff  was  anerwarda 
arrested  by  another  offieer.  The  bail-bond 
remained  with  the  sherifl^  as  stated  in  the 
pleadingB.  It  was  etated  ]ij  the  offioer. 
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thtt  Iiebtd  not  taken  the  bail-bond  abm- 
lately ;  bnt  only  on  oonditiui  tbat  it  should 
be  approred  by  the  under-slieriflr.  Upon 
tbiS)  the  learned  Judge  expresaed  an'opinion, 
that  arrenneBt  in  the  ph^tiff's  ptcad- 
higB  reapeoting  the  taking  of  the  bail-bond 
by  the  dieriff  bad  not  bMn  provedi  and  bo 
noMBited  the  plaintiff 

now  moved  for  a  rule  to 
ibewcanae  why  the  verdict  shoold  not  be 
an  uidei  and  a  new  trial  granted.  He 
«M  contendinit  tha^  ka  between  dwphUn- 
liff  and  the  riienff;  the  bail-bond  mast  be 
emaidered  tobftTe  been  abtohitriy  givetti 
when  by— 

Lord  Interim. —  But  yon  are  nnder 
another  difficnity ;  there  had  been  no  ar- 
rest when  the  bail-bond  was  given ;  that 
was  given  v^ntarily.  To  maintain  this 
actioDi  in  its  present  form,  yon  ahoitld  shew 
twotrrests. 

Mr,  Jtuike  Bmgiejf. — ^There  was  bat  one 
anealt  end  that  was  justified  by  the  writ. 

Rule  rented. 


The  costs  incurred  in  cotuequtnce  of  ttaie- 
menu  made  tit  e^^daviU  in  oppotilion  to  tite 
jiutificalion  iff  bail  by  m^avit,  which  are 
fotitheiy  contradictedf  will  not  be  allowed. 

The  affidavits  in  opposition  to  the  bail  in 
this  case,  stated  that  the  deponents  had  ap- 

gied  to  the  collectors  of  rates,  who  bad  told 
em  that  the  bail  were  in  arrear  for  poor* 
rates.  This  statement  was  now  contra- 
dicted by  counter  affidavit,  and  it  was  sworn 
that  the  collectors  denied  they  had  evor 
beoi  Implied  to. 

Jir,  l%esiger  thereupon  applied  for  the 
costs  ineuned  in  cmsequence  of  the  oppo- 
Mtioiu 


JIf r.  JutHee  Periff.— Upon  inqoiry,  I  find 
there  has  been  no  instance  of  alio  wing  costs 
in  audi  a  case ;  and  I  am  unwilling  to  in- 
trodu(»  a  new  praetiee. 

CosUr^fiued, 


ACKia  8  BAII.. 


1829.  7 
Nov.  16.  ) 

Pr0ctice.-^Bml,  Jvuti/icatvm  of. 

Bail  who  stated  thiU  he  had  been  ht  the 
habit  of  beeoming  bail  at  the  request  of  the 
dtfen£mt's  attomiest  who  he  felt  were  bound 
m  honour  to  make  good  any  loss  he  might 
Sttstaint  although  that  had  not  actuallif  m- 
demnijied  him,  not  allowed  to  justify. 

One  of  the  bail  in  this  case,  on  examina- 
tion by  Mr.  Cliitty,  stated  that  he  had  se- 
veral times  become  bail  in  other  actions  at 
the  request  of  the  attornies  for  the  defen- 
dant ;  that  he  had  not  been  indemnified 
by  them,  or  received  any  promise  tbat  they 
would  bear  him  harmless ;  but  that  he  cer- 
tainly felt  they  were  bound  in  honour  to 
make  good  any  loss  he  mi^t  sustain  by 
becoming  bafl,  and  beexpeetiBd  tbey  would 
do  so. 

Mr,  ^rvA&o/d  contended,  tbat  this  wat 
no  ground  of  objection. 

Mr.  Justice  Bayley. — When  the  bail  feela 
tbat  the  attorney  ought  to  indemnify  him 
in  case  he  is  fixed,  I  think  he  ought  not  to 
be  received.  In  reality,  this  bail  has  been 
procured  by  the  attornies,  on  whose  solici- 
tation he  has  been  in  the  habit  of  becoming 
bail ;  and  although  he  has  not  actually  been 
indemniiied,  yet,  as  he  expects  that  they 
will  make  good  any  loss  he  may  austain, 
the  caae  ia  clearly  within  the  spirit  of  the 
rule,  which  ia  to  protect  attornies  fmn 
the  importunity  of  their  clients ;  which  im- 
portunities, without  such  protection,  they 
would  always  find  it  difficult,  and,  in  some 
cases,  impossible,  to  resist. 

Bail  rejected. 
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ISSd.  7  DOG  d.  SKaiNE  B.  WATSOK  AND 
Nov.  10.  y  ANOTHER, 

Landlord  and  Tenant — Agreement. 

An  agreement  for  the  holding  of  certain 
quarries,  provided  that  Oie  rent  should  be  501. 
a  year;  that  tlie  tenant  nas  to  work  the 
whole  of  the  stone,  but  not  to  employ  more 
than  a  ffiven  number  of  men;  that  IhereHttfa* 
not  to  be  adeanced;  and  thai  that  agreement 
was  to  have  the  effect  of  creating  a  new 
YEARLY  tenancy  between  the  parties.  It 
would,  in  point  of  fact,  take  five  years  to 
work  out  the  stone  with  the  limited  number  of 
men  : — Held,  thai  (his  created  onfij  a  tenancy 


Ejectment  for  stone-qUarries  in  the  parish 
of  Bathford,  in  the  county  of  Somerset. 
The  cause  was  tried  before  Mr.  Serjeant 
Bompas,  at  the  last  Assizes  for  that  county, 
when  the  following  appeared  to  be  the  ma- 
terial facts. 

The  defendants,  prior  to  March  1828, 
being  in  possession  of  tlie  quarries  in  ques- 
ti<Kii  as  tenants  to  the  lessor  of  Uie  plaintifl^ 
an  agreement  was  entered  into  between 
them  as  follows 

Memorandum  of  an  agreement  made  the 
g9th  of  March  1828,  between  Henry  Fow- 
ler Cotterell,  of  the  city  of  Bath,  surveyor, 
on  the  behalf  of  Henry  Slcrine,  esq.  lord  of 
the  manor  of  Bathford,of  the  one  part,  and 
Samuel  Watson,  and  John  Watson,  of  Bath- 
ford  aforesaid,  quarrymen,  of  the  other  part. 
The  said  H.  F.  Cotterell  agrees  to  relet  to 
tho  said  Samuel  and  John  Watson,  the 
quarries  they  now  occupy  on  Bathford-hiU, 
together  with  those  on  the  same  place  lately 
occupied  hy  James  Hiscocks  and  others, 
on  the  following  terms,  and  to  which  they 
agree,  that  is  to  say, — the  rent  to  be  501, 
per  annum,  from  the  S5th  of  March  1828. 
The  tenants  are  to  work  the  quarries  where 
they  please,  but  witli  an  understanding  that 
they  are  to  employ  about  the  same  number 
of  hands  as  they  do  at  present,  that  is  to 
say,  eighteen  men,  and  are  not  to  open  the 
surface  more  Chan  is  necessary,  without 
consent  in  writing  from  the  said  Henry 
Skrine.  They  are  not  to  underlet  without 
the  like  consent  in  writing.  This  agreement 
is  to  have  tlie  efiect  of  creating  a  new 


yearly  hiring  or  tenancy  from  the  iSSth  of 
March  1828. 

The  said  Samuel  and  John  Watson  are  to 
work  the  whole  of  the  stone  on  the  hill,  and 
DO  other  person  is  to  liave  any  part  thereof, 
provided  they  conform  to  the  above  ar- 
rangement ;  and  it  is  also  understood  and 
agreed  that  their  xent  is  not  to  be  ad- 
vanced. 

It  a[^»eared  in  eri^nee,  that  it  would 
take  about  five  years  to  work  out  the 
quarries  according  to  the  above  i^reeroent. 

The  defendants  continued  in  possession 
afler  this  ^preement ;  but,  before  Micliael* 
mas  1828,  they  were  served  with  notice  to, 
quit  at  the  Lady  Day  f<^owiag.  And  the 
question  was,  whether  the  above  agree- 
ment gave  the  defendants  an  interest  beyond 
that  of  a  yearly  tenancy,  determinable  by  a 
notice  to  quit.  Subject  to  this  point  the 
plaintiff  obtained  a  verdict. 

Mr»  Serjeant  Merewethet  no«r  moved  tot 
s  rule  Co  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered.  He 
contended,  that  the  expression  **  yearly 
tenancy"  must  be  considered  as  used  with 
reference  to  die  yearly  rent ;  and  tJiat  tlie 
provision  that  the  defendant  should  occupy 
until  the  whole  of  the  sioue  was  dug 
out,  (which,  with  the  limited  number  ot* 
men,  would  take  five  years,)  shewed  that 
the  parties  intended  the  occupation  to.  con- 
tinue for  that  period. 

[Mr.  Justice  Parke, — Wlut  eaCate  do  yon 
say  tliey  had?] 

Until  eighteen  men  couM  work  out  the 
quarry.  At  all  events,  a  tenancy  for  more 
than  a  year  was  contemplated;  otherwise 
(he  provision  that  the  rent  should  not  be 
advanced  was  unnecessary,  as  it  conld  not 
be  advanced  in  the  year.  If,  therefore,  the 
defendants  were  entitled  to  possession  for  a 
longer  period  than  a  year,  tlie  lessor  of  tlie 
plaintifl' cannot  maintain  this  ejectment. 

Lord  Tenterden. — I  think  the  interest  of 
the  tenant  cannot  be  considered  as  endoriiw 
beyond  a  teiuncy  from  year  to  year.  U 
has  no  certain  termination  by  tbe  words 
of  the  agreement. 

Mr.  Justice  Bay  ley. — There  rs  no  ceruin 
duration  of  the  term  ;  the  case  of  Doe  d. 
Warner  v.  Brvwne{\)  resembles  the  pre* 

(1)  8  Eut,  t«S. 
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Mot  in  prnc^Ie.  TbKeAeagteaauA  was 
for  the  teiMDt  to  bold  as  long  as  he  paid  the 
not  and  did  Dot  tdl  ai^  article  iDjurious  to 
the  bunoau  of  the  leawr ;  and  the  Cowt 
b^,  that  tUs  was  either  a  leaae  ibrliie,  in 
SiUch  can  it  eonld  not  be  created  ezce|>t 
bvdoedfOrateoaoeyinmiyeartojrear,  m 
vriuch  case  it  would  be  determiaable  by 
■  noticft 

Mr*  Jm^IAuUdak,-^!  think  this  was 
only  a  yearly  tenan^. 

Mr.  Justice  Parke*  —  This  iDstrument 
most  be  taken  in  its  terms  to  create  a  ten- 
ancy, either  for  life  or  £rom  year  to  year : 
bat  if  it  meant  the  iomMTi  it  was  void  for 
want  of  liveiy  of  aeina. 

Rule  reftueiL 


Lords*  Acts— Compulsory  Ctauiet, 

A  crnlilor,  ni  ivhose  htsttmee  an  indictment 
hoi  been  pre/emd,  ftnd  found  against  Aw 
-Mtor  for  ddisering  in  on  aceotint,  and 
mating  an  assignment  y  his  properly,  par* 
sutnU  to  the  proeisions  of  the  con^imsory 
Ranees  of  the  Lords'  Act  (&i  Geo,  ».  c,  28. 
f.  16  ^  17,)  ivAieA  huUetment  the  debtor 
hat  rmeoed  by  oertiorari  into  the  King's 
Bendk,  etamat  agahh  bring  eneh  debtor  b^ore 
Urn  Cemrtt  taulrr  a  tmr  motieefar  the  same 
purpose,  unlU  Use  uuH^ment  has  been  die- 
poudof. 

In  aformer  term,  the  priionerwas  brought 
np  onder  the  compnlsory  clauses  of  the 
Lords'  Act  {S%  Geo.  2.  c.  28.  s.  16  &  17), 
when  he  refused  to  deliver  in  an  account, 
OT  make  an  assignment  of  his  estate  and 
cSeets,  pursuant  to  the  provisions  of  that 
staMle.  A  biU  for  the  ofience  was  after- 
wards Ibnnd,  and  the  udietment  was 
moved  by  eertiotaii,  on  the  part  of  tb«  pri- 
soner, into  the  Court  of  Km^s  Bench.  The 
prosecutor  having  discovered  some  irregu- 
kri^  in  the  proceedings,  gave  a  fresh  notice 
previous  to  the  present  term,  under  which 
the^risoDer  was  now  brought  before  Mr. 
iustMe  Littledale,  sitthig  in  the  Bail  Court, 

Mr.  FoUett  applied  to  have  the  affidavits 
read,  in  order  that  another  indictment  might 
piefeired,  in.  «aio  the  prisoner  sbould 


again  refuse  to  deli  rer  die  aeeoont  and  make 
the  conveyance  of  his  property  required  by 
the  act. 

The  prisoner,  in  person,  objected,  that, 
as  the  former  indictment  was  still  pendii^t 
lie  was  not  liable  to  be  called  upon  so  to  do. 

Afr.  FoUett  stated,  that,  in  consequence 
of  the  irregularity  referred  to,  it  was  not 
intended  to  proceed  on  that  indictment,  and 
notice  of  the  abandimment  of  it  had  been 
given  to  tlie  prisoner. 

Mr.  Justice  LilllediA. — Such  a  notice 
amounts  to  nothing ;  you  must  either  pro* 
ceed,  or  apply  to  the  Court  to  quash  the 
indictment.  1  do  not  think,  that  whilst  one 
indictment  is  pending  in  the  Court  of  King's 
Bench,  you  can  commrace  dis  novo ;  but,  as 
the  question  is  one  of  some  impovtance,  I 
will  consult  the  other  Jud^. 

The  prisoner  was  remanded  for  a  week ; 
and,  upon  his  being  brought  up  again, — 

Mr.  Justice  Littledale  said,  I  have  spoken 
to  several  Judges  on  this  point,  and  they 
think  the  creditor  cannot  go  on,  and  require 
the  defendant  to  give  in  a  schedule  of  his 
property,  mitil  the  indictment  now  pending 
has  been  disposed  of. 


1 829  ) 

Nov,  19.    I  EABLTS.LBVY. 

Lords*  Acts — Insoleent  Debtor, 

The  circumstance  of  a  defendant,  mhose 
time  has  expired  for  delivering  in  a  schedule, 
and  making  an  assignment  of  his  property, 
vnder  the  compulsory  clauses  of  the  Lords' 
Act,  Itaving  obtained  a  rule  in  the  Gmrt  for 
therelief  if  Insolvent  Debtors,  to  netUionfor 
his  ditckarg;  as  an  insolunt,  leili  not  enable 
the  Court  of  King's  Bench  to  suspend  j^roeeed- 
ing*  by  </»  creditor,  or  to  grani  an  extended 
time  to  dram  up  the  i^edule,  vul  make  the 
assignment  required. 

The  defendant  was  brought  up  to  deliver 
in  a  schedule,  and  make  an  assignment  of 
his  effects,  pursuant  to  the  provisions  of  the 
Lords*  Act ;  the  sixty  days  allowed  for  tlmt 
purpose,  by  the  first  of  those  acts,  32  Geo. 
2.  c.  28.  s.  17,  having  expired  since  he  was 
first  brought  before  the  Court. 

Mr,  Steer  applied  to  Mr.  Justice  Bayley, 
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the  Judge  sitting  in  die  Biol  Court,  to  post* 
pme  proceedings,  on  the  ground  that  the 
defendant  had  applied  to  Uie  Court  for  the 
xdief  of  Insolvent  Debtorsjand  had  obtained 
a  rule  m$i  to  petition  for  his  dischai^  as 
an  iiiecJvent  debtor. 

.  Mr,  Jmtke  Bugletf^I  eamwt  enlane 
the  time  «n  that  account.  The  rule  oV 
iained  by  the  prisonN  does  not  supersede 
the  necessity  of  his  makti^  the  assignment 
here  within  sixty  days,  as  required  by  the 
act.  Such  a  rule  is  obtained,  at  his  own 
UMtance;  and  the  aj^cation  to  that  Court 
mi^t  always  be  made  use  of|  as  a  means  to 
defeat  the  creditor  aetkig  under  the  com- 
pale«y  clauses. 

Mr,  Steeft  on  the  fidlowidg  day,  applied 
to  the  Court,  that  die  defendant  nwht  have 
teave  for  further  time  to  prepare  his  sche- 
dule, and  make  the  assignment.  He  stated, 
'as  grounds  for  the  motion,  first,  the  aboTe^ 
mentioned  application  to  the  Insolvent 
DebttH-s  Court ;  and,  secmidly,  that  there 
had  been  negotiatioM  between  the  defmiN 
dant  and  the  detaining  creditor,  to  settle  the 
debt,  which,  the  defendant  had  every  reason 
to  believe,  would  be  completed ;  and  that 
when  the  defendant  last  ap^ied  to  the 
plaintiff,  he  was  out  of  town  ;  and  that,  for 
those  reasons,  the  schedule  had  not  been 
prepared. 

The  Court  said,  they  could  not  grant  time, 
and  thereby  deprive  the  creditor  of  the 
right  he  had  acquired  by  his  diligence ;  nor 
conld  they  afford  any  protectiom  against  ao 
indictment.    If  the  negotiations  weire  still 

Eroceeding,  there  was  no  reason  to  apfve- 
end,  that  such  an  indictnoit  would  be  pf^ 
ferred. 

Motion  refuMctU 


Decs,    i  MACPHElUION«.DAin£LS. 

The  rejaeating  glanderous  words  is  not  jus-, 
tijitd  if  the  person  who  repeats  them  merelif 
fUMNn^i  «l  th$.  tmui  from  whom  he  heard 
lAeM* 

Action  on  the  case  for  Verbal  slander. 
The  declaration  in  the  introductory  jmrt, 
,  bcndci  the  usual  avemwDt  of  good  divac- 


ter,  stated,  Oat  Ae  plamtiiF  wsa  «  ooaoh* 
proprietor,  and  sold  and  di^pcwed  of  eattla 
for  divers  persmis,  for  commission  i  It  Aca 
charged,  that  the  defmdant,  contriving  to 
iqure  him,  &&,  and  to  cause  it  to  be  no- 
peeted  and  believed  that  the  plaintiff  «m 
poor,  and  in  indunt  and  bad  ciroBnataace^ 
and  inciqpriJe  of  ptyii^  his  just  debts,  and 
debu  to  be  by  him  contracted,  &lsely  and 
mKciously  spoke  and  publiahBd,  in  the 
presence  and  hearing  of  divers  persocs^  of 
and  ooncemmg  the  ^aintiff,  and  relating  to 
Um  in  Us  said  trade  or  business  of  a  coubr 
pn^etor,  the  fiiUowing  words — [tbnewere 
the  necessary  iumeodos}-*^'  His  honea 
have  been  seised  &om  the  onacfa  oa  tlit 
road]  he haa  been  arrested;  anddiebatUfi 
are  in  his  house." 

The  Court  avesi«d,as  special  dam^e^ 
that  one  Murdock  Morrison,  who  was  abmit 
to  send,  and  who  otherwise  Would  have  sent, 
cattle  to  the  plaintiff,  to  b«  by  ham  sold  on 
commission,  iwd  dedined  to  do  so,  in  coo- 
sequence  of  die  speaking  of  the  words. 

The  defendant  (afler  j^eading  the  geaeral 
issue)  pleaded  in  bar  as  follows : — 

That,  before  the  speaking  and  publish- 
ing of  the  said  several  words  in  the  said  de- 
.  claration  mentioned,  and  therein  wppoaed 
to  have  been  spoken  atwl  published  by  the 
said  defendant,  of  and  concerning  tha  said 
plaintiff,  and  of  and  concwniag  «^  relating 
to  him,  in  his  said  trade  or  buHoess  of  a 
coach-froprietor,  to  wit,  on  the  day  aad 
year,  in  the  said  declamdoo  in  that  behsdf 
mentioned,  at  Thetfbrd  aforesai^i  in  Uw 
county  aforesaid,  one  Thomas  William  Womr, 
of  Swaffbam,  in  the  county  of  Norfolk,  ^fco 
and  published  the  following  words  to  the 
said  defendant,  of  and  concerning  l^e  "^eSn^ 
tiff,  and  of  and  conccmii^  and  renting  to 
him  in  his  business  of  a  coach^pxi^rietfi^ 
that  is  to  say— £tbe  plea  contained  the  ne- 
cessary innuendos  to  the  words] : — *'  Hia 
horses  have  been  seised  from  the  coach  oo 
the  road ;  he  has  been  arrested ;  and  the 
buli^s  are  in  his  house :"  thereby  then  wkl 
there  meaning  and  intending,  that  tha  aaid 
plaintiff  was  in  bad  and  indigent  circuu)- 
stances,  and  inca^hle  of  paying  hia  jii«t 
debu ;  and  (he  said  deioidaiit  further  aw4>s 
that,at  the  tone  of  qwakii^  aad  publishing 
the  said  sev^al  words  in  the  said  deidara- 
tion  as  therein  mentioned,  he,  the  csid  do* 
fepdaniy  also  dwlyedj  in  ths  piMMoe  fsd 
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kainigef  the  sMiie  penoin  In  vhoie  pre* 
ienee  and  beuiiig  the  said  wordi  were  ao 
■pokes  t^hin,tnenid  deftmdantiasafbre- 
saidt  that  be  had  heard  and  been  told  the 
same  and  by  the  said  Thomas  WiHiam 
Woor,  of  Swaffham,  in  the  said  county  of 
Norfi^k  aforesaid :  wherefore,  he,  the  said 
defendant,  at  the  said  time  when,  &c.  in  the 
sttd  declaration  mentioned,  did  speak  and 
pablisb,  of  and  concerning  the  said  plaintiff, 
(he  said  several  words  in  the  said  declaration 
mentkuied,  as  he  Umjvlly  nught,  for  the 
cmse  aforesaid. 

The  defendant  next  pkeaded  as  fellows : — 

That,  As^Hv  the  peaking  and  publishing 
of  the  said  aartnl  words,  fto.  to  wit.  &c, 
tlie  said  Thomas  William  Woor  spoke  and 
pablished  the  following  other  words  to  the 
defendant,  of  and  concerning,  &c.  that  is  to 
say — [the  plea  contained  the  necessary  in* . 
nucndos]  His  horses  have  been  seized 
Aim  the  ooaeh  €m  the  road ;  he  has  been 
arrested ;  and  the  bailiflb  are  in  his  house  :** 
meaning,  ftc  [adopting  the  meaning  as- 
cribed to  the  vrords  by  the  declaration]. 

And  that  aflerwards,  and  aJUr  the  time 
of  die  defaidant  speakii^  the  words  men* 
limed  in  the  detiaratkm,  the  plaintiff  did 
pavaooally  apply  to  the  defendant,  and  did 
raqnire  nd  demand  from  the  defendant, 
that  be  should  explain  to  the  plaintiff  why 
fae^  the  defendant,  had  spoken  and  published 
die  said!  words ;  and  whether  he  had  any, 
aad  if  so,  what  anthority  he  had  for  so  doing ; 
aad  diat,  therefore,  he,  the  defendant,  then 
and  ihero,  Arc  m  the  preaence  and  hearing 
of  one  William  Hunter,  dedared  to  the  said  - 
plaintiff,  that  be  had  beoid  and  been  told 
the  said  several  words  from  and  by  the  said 
Tbomat  William  Woor:  wbereiwe  he,  the 
aaid  detedaat,  at  the  said  time  when,  &e., 
dU  apeak  and  publish  the  said  words.  Sec 
tii  and  coonendng,  See.,  as  he  itu^vMy  mightt 
fat  the  cause  aforesaid. 

The  defendant  pleaded  another  plea,  sirai- 
faff  in  form  and  sabstance  to  the  first  special 
pba,  except  it  justified  the  speaking 
of  liie  wonla  by  the  following  fects :  namely, 
that  Woor  bad  spoken  them  to  him ;  and 
Aat,  afUr  he,  the  defendant,  had  spoken 
tboai  and  befoie  the  eommenoement  of  the 
aetis^  he,  the  defendant,  declared  to  the 
flaiiitBr,thathe>  iha  defeadBn^  had  heard 
tbtva  flon  Woor* 

•  V»  dNMifaaU  fleaa,  the  plaintiff d»i 


ihurred  gmerally,  and  die  defendant  jmaed 
in  demurrer. 

The  exceptions  insisted  upon  1^  the 
plaintiff,  in  aigument  upon  the  demurrer,  to 
the  special  pleas'of  the  defendant,  were  the 
following  :— 

To  the  first: — ^That  the  defendant,  by 
that  plea,  justified  the  speaking  of  the  words, 
on  the  ground  that  they  had  been  spoken 
by  Woor,  and  that  he,  the  defendant,  at  the 
time  he  repeated  them,  declared  that  he  had 
heard  them  fVom  Woor ;  that  this  was  no 
justification,  because  the  defendant  did  not 
■hew  that  In  had  repeated  the  worda  upon 
a  feir  and  ^ostifi^le  occasion,  and  not  from 
any  maUetaus  moltfe:  and  Sht  diis^  the 
pluntiff  relied  npon  the  ease  olLems  t« 
Walter{l), 

To  the  other  pleas That  the  defendant, 
by  these  pleas,  merely  stated  that  he  gave 
up  the  name  of  the  person  from  whom  ha 
had  heard  the  words,  qfter  he  had  published 
them ;  that  this  was  no  justification,  be* 
cause  he  ought  to  have  given  up  the  name 
at  the  time  of  the  speaking  of  the  words. 

The  pleadings,  dierefoie,  raised  tlu  fol* 
lomng  questions :— • 

Fun^Whether  a  third  person  having 
■poken  certun  words  afibctii^  die  charao* 
ter  of  die  plaintifl^  the  defendut  can  justiiy 
the  repeating  of  them  by  merely  shewing 
that,  at  the  time  he  repeated  them,  he  men* 
tioned  the  name  of  his  author. 

Secondly — Whether,  the  plaintiff  having 
applied  to  the  defendant  for  an  explanation 
of  his  having  uttered  the  words,  and  his 
anthority,  if  any,  for  having  uttered  them.) 
and  the  defendant  thereupon  had  given  up 
the  name  of  his  author,  the  defei^ant,  by 
these  fects,  could  justify  the  ^leaking  of  the 
words  in  answer  to  an  actim. 

Thirdly — Whether  the  mcHrely  givii^  no 
the  name  of  the  author,  i^fier  the  words  baa 
been  spoken,  but  before  the  brmging  of  the 
action,  would  make  out  a  juatScatioa  in 
answer  to  an  action. 

Mr,  Plait  appeared  for  the  defendant,  in 
support  of  the  demurrer}  and  admitted^ 
that,  unless  he  could  support  the  first  spe* 
cial  plea,  it  would  be  hopeless  to  endeavoui 
to  susuin  the  others.  But  he  submittedi 
thatdiat^aawaaagood  bar  to  the  actioib 

(l)  4BaiaifcjUd.60S.  .  ^ .', 
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[The  ituhjeet  Ims  been  so  exhausted  m 
the  case  of  De  Crespigny  v.  WeUesky  (2), 
and  nearly  all  the  autlioriti'es  are  so  fully 
giren  in  the  arguments  and  judgment  of 
that  case,  that  it  would  be  useless  repetition 
again  to  enumerate  them. — The  case  of  Bell 
T.  Byrne  (8)  was  mentioned  in  the  course 
of  this  argument,  which  did  not  appear  to 
have  been  referred  to  in  i)e  Crentigng  v. 

Mr,  Piatt  finding,  in  the  'course  of  his 
argument,  that  the  opinion  of  the  Court  was 
against  bim,  craved  leave  to  amend ;  hut 
the  Court  would  not  assist  his  client  in  this 
respect. 

Mr,  Kelijf  (with  whom  was  Mr.  R.  Bag- 
lejf)  ooDtrd,  wu  stopped  by  the  Court. 

'  Mr,  Juitke  Bayley. — In  my  opinion,  this 
isftTerypboncase.  The  decbuntdon  charges 
nnerany  and  unqualifiedly,  that  the  de« 
feodant  noke  the  words  stated ;  and  the 
plea  merely  states,  that  the  defendant  also 
stated,  at  the  time,  the  name  of  the  person 
who  had  used  the  words  to  him.  Tlie  de- 
fendant, therefore,  gives  them  the  weight  of 
his  own  assertion ;  and  I  am  clearly  of  opi* 
nion,  that  his  merely  adding,  that  he  was 
told  what  he  said  by  Woor,  does  not  supply 
any  justification  for  him.  The  plea  would 
be  bad  upon  this  ground  alone  ;  for  ii  is  no 
answer,  in  a  special  plea  like  tliis,  to  state 
that  he  used  the  words  (if,  indeed,  he  did 
so  use  them,)  ip  a  qualified  manner.  If  the 
ftct  should  appear  on  the  trial  to  be,  that 
the  defendant  used  the  words  in  a  qualified 
manner— as,  for  instance,  "I  have  been 
told  by  Woor"  so  and  so, — the  plaintiff  wiU 
probably  be  nonsuited,  as  the  words  proved 
will  not  be  in  substance  those  which  are 
stated  in  the  declaration.  But  the  present 
plea  is  bad,  for  not,  in  form,  confessing  and 
avoiding  the  words  charged.  There  is  an- 
other objection  1o  this  plea,  that  it  does  not 
IpTe  the  plaintiff  any  cause  of  action  ^aioat 
Woor.  Supposing,  for  the  preaent,  that 
Lord  Nortmmpton't  cate  gives  the  rule,  the 
drcnmstances  under  whidi  Woor  used  the 
words  should  be  stated.  Tbe  plea  slH»ld 
shew  that  they  were  used  by  Woor,  under 
circBnstanees  which  left  him  no  justification ; 
otherwise,  it  might  hamwn  that  Woor  used 
tbem  on  an  occasion  which  protected  lum 


7  Law  Jonm.  CP.  100. 
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from  any  action;  and  the  d<^end«it' w91 
have  used  them  without  the  same  cause  of 
justification.  Instances  might  be  put  to 
shew  this.  Woor  might  possibly  have  used 
tbe  words  in  a  court  of  justice.  They  may 
bave  been  used  in  answer  to  an  inquiry  fay 
some  person  of  Woor  as  to  the  plaintiff's 
character  and  circumstanees.  In  those  cases* 
the  using  of  the  words  by  Woor  would  be 
privileged.  But,  still,  I  shall  give  my  opi* 
nion  on  the  main  point,  which  is,  can  that 
dietmn  in  Coke's  Beporttt  in  Lord  Nortk* 
ampton's  ease,  be  considered  as  law  !  1  ad- 
mit that  it  has  been  mentioned,  without  dis- 
approbation, by  Lord  Kenyon,  and  by  other 
Judges,  for  whose  opinion  we  cannot  bat 
feel  great  respect ;  but  when  we  are  driven 
to  it,  we  cannot  carry  that  respect  so  lar  as 
entirely  to  surrender  up  our  own  iudgmoit* 
I  thinl^  then,  it  is  not  law :  and  I  entertain 
great  doubt,  whether  you  ean  justify  lbs 
saying,  that  you  have  been  informed  by  Aand 
B  this  or  tMt,  when  the  snbjectHnatler  is 
injurious  to  the  character  of  another  pmon, 
unless  you  state  it  upon  some  lawful  occa- 
sion.  To  bold  otherwise,  would  be  to  give 
opportunity  for  the  spreading  of  mischief« 
by  persons  who  probably  themselves  did  not 
believe  that  which  they  had  been  told,  and 
which  they  repeated  without  any  just  cause 
fi)r  their  so  doing.  I  think  that,  in  such  a 
case,  whether  the  words  have  been  repeated 
upon  a  lawful  occasion,  is  the  proper  teat 
by  which  to  try  wbethor  the  repealiag 
them  can  be  justified.  But,  for  the  reasons 
I  have  already  given,  I  entertam  no  doubt, 
that,  in  this  case,  all  the  special  ^eas  are 
bad ;  and  that  our  judgment  must  be  for 
tlie  plaintiff. 

Mr.  Justice  Littleckle, — I  am  of  the  same 
opinion.  Upon  the  facta  in  this  particular 
case,  there  can  be  no  doubt  tliat  the  plain- 
tiff is  entitled  to  judgment,  for  the  reaaona 
given  by  my  Brotlier  Bayley.  But,  with 
reference  to  Lord  Northampton's  case,  I  will 
say  a  few  words.  It  has  never  been  direct^ 
overruled ;  but  it  has  goieraUy  been  disap- 
proved of.  The  fourth  reairiution  in  that  case 
IS  extra<judicial ;  and  it  is  not  rccoBcileabla 
with  tlie  first.  But  even  that  does  not 
point  out  in  what  mode  the  rqieatiogof 
slander  is  to  be  justified.  But  I  think  it 
cannot  be  allowed,  that  a  man  shall  justify 
himself  for  uttering  slanderous  words  by 
mtrelj  shewing,  tbftti  at  ibfi  time  he.utteted 
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Uwnif  he  stated  from  wfaona  he  had  hesrd 
tbem.  The  person  who  repeats  them  spreads 
the  mischief.  His  own  personal  welglit  is 
thrown  in,  and  givea  eflfect  to  it ;  and  it  is 
DO  «ati«faction  to  a  per«oa  who  is  iojuied 
by  the  sUndeTf  to  refer  him  for  his  remedy 
to  some  person,  who,  in  point  of  character* 
could  do  DO  serious.n)ischief  by  his  own  asser- 
tion, Mtd  who,  in  point  of  cir<»iiaitance^  nwy 
be  totally  unable  to  pay  any  daDUgeii  which 
nay  be  awarded  against  him,  as  ihe  origi- 
nator of  the  sLuder.  On  the  whole,  I  think 
it  is  better  now  to  meet  Lord  Northany^ton't 
cow,  and  to  express  our  opinion,  which  I, 
for  one,  do,  that  that  case  is  not  law.  But, 
at  all  events,  the  defendant's  pleas  are  had ; 
and  the  j^untiff  ia  entitled  to  our  judgment. 

Mr.  JuMtice  Parke. — I  concur  in  opinion 
with  the  rest  of  the  Court.  For  the  deci- 
sis of  the  questions  now  before  us,  it  would 
not  be  necessary  for  us  expressly  to  decide 
upon  Lord  NorlhamjUon't  ease;  because 
for  the  reasons  which  have  already  been 
given,  the  plea  does  not  come  within  the 
principle  which  is  laid  down  in  that  case. 
Firs^  the  plea  does  not  confess  and  avoid 
die  words  charged  b^  the  dedaration.  It 
omfoases  only ;  and  justifies  the  speaking 
of  other  words.  Secondly,  it  gives  no  cause 
of  action  against  Woor ;  for  he  may  have 
spoken  the  words  under  circumstances  which 
would  justify  htm  in  so  doing.  But,  with 
regard  to  Lord  Northampton's  case,  I  am 
fully  prepared,  with  the  rest  of  the  Court, 
to  say,  that,  in  my  judgment,  it  is  not  law. 
The  volume  in  which  the  case  is  fouod,  is 
not  held  in  the  same  estimation  as  the  other 
Tolamea  of  Lord  Coke's  Reports ;  for  it  was 
DOC  published,  like  the  others,  in  his  life- 
time bat  from  bia  notes  afterwards.  Many 
learned  peraons,  among  them  «tbe  late  Mr. 
Serjeant  Hill  (and  my  Brother  Holroyd,  in 
hb  judgment  in  ihecaseofXmtuv.  Walter)^ 
have  expressed  their  opinion  on  the  subject 
of  that  volume  to  the  same  effect.  I  think 
that,  in  this  respect,  there  is  no  difference 
between  oral  and  written  slander.  If  any 
soeh  difference  were  allowed,  it  would  fur- 
msh  a  solitary  instance  of  one  unlawful  act 
being  justified  by  another.    In  the  reasons 

S'ven  by  Chief  Justice  Best,  in  the  case  of 
t  Cretp^ny  v.  ffeilesUt/,  I  entirely  con- 
cur. I  Uunk  it  wonkl  be  contrary  to  all 
Toi.  VIII.  K.B. 


principle,  to  allow  one  man  to  repeat  slan- 
der merely  because  he  states  at  the  Ume 
that  he  has  heard  it  from  another,  whom  he 
names.  In  this  particular  case,  too,  there 
is  special  damage  charged ;  and  how,  there- 
fore, the  speaking  of  uie  words  by  Uiis  de>* 
fendant  (which  speaking  produced  the  spe- 
cial damage,)  can  be  justified  by  shewmg 
that  the  words  were  spoken  at  another  time 
by  another  man  (and  which  apeakii^  doea 
not  appear  to  have  produced  apedal  da- 
mage), I  am  at  a  loss  to  understand.  For 
the  particular  reasons,  as  well  as  upon  the 
general  principle,  the  plaintiff  is  entitled  to 
our  judgment. 

Judgmata/or  tke  f^imtiff. 


1629 


raU  0.  HOKLIS,  OSITT.  OKI  ITC. 


County  Treasurer — Militia  Acts — Ses- 

SKHtf. 

1.  A  bond  given  fry  a  ceunfy  treaearer 
pmrswiiU  to  tke  ttatute  12  Geo.  S.  e.  S9, 
mtk  a  enMion  for  tke  performance  of  JUs 
d^ies  at  eomty  treaturer,  renders  him 
ble,  in  respect  of  a  breach  of  duty  created 
fry  Act  of  Parliament  passed  subsequent  to 
that,  under  the  autkortty  of  nhich  the  bond 
is  taken,  but  before  the  taking  of  the  bond* 

S.  The  Militia  Act,  4S  Geo.  3.  c.  47, 
(sect.  9,  16,  and  \7,)  easts  eertmn  duties 
upon  a  county  treasurer :  among  them,  that 
of  transmitting  to  other  county  treasurers  ac- 
counit  of  money  paid  by  him  in  pursuance  of 
the  act ;  and  wAtcA  U  ts  the  duty  of  the  other 
county  treasurers  to  rein^mrse  him. 

Held,  thatititnopartqftkedutyoftke 
county  treasurer  to  demand  or  recover  such 
mtmey  from  tke  taker  county  treasurert, 

8.  Nor  is  it  any  part  of  tke  duty  east 
upon  the  county  treasurer  after  he  has  duly 
transmuted  suck  account  to  the  otker  county 
treasurers,  and  payment  has  not  been  made, 
to  notify  to  the  Sessions  the  fact  of  tke  trans- 
mitling  to,  and  of  the  non'paymejit  by,  the 
otker  county  treasurers, 

4.  Nor,  wkere  he  has  paid  to  another 
county  treasurer  a  sum  chargeable  to  a  pa- 
riiA  t»  Am  o»sn  county,  is  it  a  part  of  kit 
duty  to  obtain  from  tke  Justices  ai  Sestkmt 
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ON  onlfr  upM  lAnr  paritk  ffftxrt  to  re* 
wiftwriB  Ami* 

[The  ease,  establishing  the  above  points, 
will  be  found  in  8  Law  Journal,  Magwtrates 
Ooes,  p.  14.] 


1829.     7     HITCRBLL  AMD  OTHSBS  T. 
Nov.  9.    y  BASIMO  AMD  OTHKU. 

BiUofExchange — Aeeeptanee forHommr. 

A  hill  of  exehan^  mm  drawn  in  America 
upon  a  house  in  Liverpool,  payahle  to  the 
order  of  L.  ^  Co.  in  London,  and  by  L.  ^ 
Co.  indorted  to  the  fltmiifftt  merchantt  at 
Oloigom,  Before  the  arrival  of  the  bill  at 
Liverpool  to  be  jareunt^  thedrameet  failed; 
but  the  Inil  was  duly  presented  and  protested 
for  tum-aeeeptance,  and  notice  tent  to  L.  ^ 
Co.  the payeet  in  America: — Whereiqmtt^ 
defnidmt$t  merehaiUt  in  Zondm,  accepted 
far  kmoier,  m  <Att  farm ;— "  Acee^edf  under 
proleetyfor  homwr^Memt.  L,  ^  Co.,  and 
mil  be  paid  for  their  account,  if  regularly 
protested  and  asv usbd  when  due."  fVhen 
due,  the  bill  was  again  presented  to  the 
drawees  at  Liverpool  and  refused  payment. 
It  was  then  protested  at  Liverpool,  ami  notice 
in  due  course,  sent  to  the  defendants.  They 
reused  to  pay,  contending,  that,  accordmg  to 
the  body  of  the  bill,  and  the  custom  among 
London  merchants  in  such  cases,  the  protest 
ought  to  haoe  been  m  Londm.  But  the  Court 
held,  that,  by  the  peculiar  farm  oftheaeeept- 
once  for  himour,  the  presentment  and  pnttst 
at  Liverpool  were  necessary  and  eijffSeieiU, 

ler,  M  ease  theaaxptance  f>r  honour 
Mad  not  Ike  addition^  words,  *'  if  regularly 
protested  and  refused  when  due,"  a  present- 
ment and  protest  at  Lwerpool  would  have 
been  necessary,  or  whether  a  protest  in  London 
would  have  been  sufficient — Qusre. 

This  was  an  action  by  the  holders  of  a 
bill  of  exdiange  against  the  defendants  as 
acceptors  for  the  honour  of  the  payees. — 
The  cause  was  tried  before  Lord  Tenterden, 
at  Guildhall,  die  Sittings  before  this  term, 
when  the  fdlowiogaj^ieared  to  be  the  prin- 
dpal  facts. 


The  bill  (^exchange  was  as  fiiUowa: — 
Ko.£81.  Exchange  for  £00<.  sterling. 

Charleston,  18th  July,  1825. 

Sixty  days  after  sight  of  this  first  of 
exdiange,  (second,  th^,  and  fourth  ua> 
paid,)  pay  to  Messrs.  Le  Roy,  Bayard  &  Co. 
or  cnnder,  m  Lomdoii,  five  hundred  pounds 
sterling,  value  recnved;  and  ^aoe  to  ac- 
count, as  advised  by 

Jas.  Butler  Ck>ugfa.(I) 

To  Messrs.  Crowder,  Clou^  &  Co. 
LiTXxnwL. 

The  bill  was  indorsed  by  Le  Roy,  Bayard 
&  Co.  to  the  plaintiffs,  who  resided  at  Glas- 
gow. It  was  sent  to  Liverpool  to  be  ac- 
cepted there;  but,  before  it  arrived,  the 
house  of  Crowder,  Clough  &  Co.  bad  failed,  - 
and  the  bill  was  refused  acceptance.  It  was 
then  protested  in  the  usual  manner  for  ttcm- 
acceptaaee;  and  notice  sent  to  Le  Roy, 
Bayard  &  Co.  in  America. 

The  plaintifis,  however,  hmog  aware  that 
Le  Roy,  Bayard  &  Co.  watt  oonespondeots 
of  the  defendants*  bouse,  applied  to  them, 
to  know  if  they  would  pay  uie  bill  for  dw 
honour  of  Le  Roy,  Bayard  &  Co.  A  oorras- 
pondence  followed  between  the  plaintiflb 
and  the  defmdaots,  which  ended  in  die 
latter  accepting  the  bill  in  the  following 
form  :— 

"  Accepted,  under  prirtest,  for  honour 
of  Messrs.  Le  Roy,  Bayard  &  Co. ;  and 
will  be  paid  for  their  account,  \f  regularly 
protested  and  reused  when  due.  Baring 
Brothers  &  Co." 

The  bill  became  due  on  the  1st  of  Novem-^ 
ber  18S5.  It  was  on  that  day  presented  to 
the  drawees,  Crowder,  Clougfa  &  Co.,  for 
payment  at  their  house  of  business  in  Lioer- 
pool;  was  refosed  payment;  and  was,  at 
Liverpool,  protested  for  non-payment.  In 
the  usual  course  of  post,  that  is,  on  the  Srd 
of  November,  notice  of  the  presentment 
for  payment,  and  of  the  refusal  and  protest 
at  Liverpool,  was  given  to  the  defendants  in 
London.  The  defendants  refused  to  pay ; 
and  their  refusal  was  grounded  upon  Uie 
custom  in  liondon  to  protest  bills  under 

(1)  Set  dw  erne  miag  eat  of  tba  ftOtin  of  tliis 
boois:  8cradiCRioIiaa&iik  CBse,8B.tiC.4«r; 
SM.&R.459;  fiUwJoon.  K.B.964 
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Bucb  dremnstaoces  in  I<ondon,  when  the 
bill  ia  made  payable  there  in  the  body  of  it, 
and  not  at  the  place  out  of  Loodon,  where 
the  drawee*  resided. 

The  qneitioii,  therefore^  became  reduced 
CO  this : — was  it  necessary  to  have  the  b31 
protested  in  London,  where,  in  t)w  body,  it 
ma  made  payable ;  or,  was  it  sufficient  to 
present  and  protest  it  at  Liverpool,  where 
die  drawees  resided  ? 

The  evideoe^  as  to  the  custom  of  mer^ 
chants  in  this  respect  was  conflicdi^.  For. 
the  delendants,  Mr.  Ward,  M.P.  Ibr  London, 
Mr.  Mellish,  and  several  other  London 
nerdmnts  of  eminence,  and  several  notaries 
of  London,  stated  the  practice,  according  to 
their  knowledge,  to  be,  to  i»esent  snch  bills 
IB  London;  and,  ifthe  drawee  had  no  known 
place  of  bosinesa  there,  it  was  usual  for  the 
noury  in  London  to  protest  the  bill,  on  its 
being  declared  to  him  by  the  holder,  that  he 
had  received  no  funds,  and  no  appointed 
place  in  London.  It  bad  formerly  been  the 
praetiee  to  proclaim  such  Inlls  on  the  Royal 
Exdiange,  wfaldi  was  considered  the  aame 
a*  presentment;  but,  of  late  year^  this 
praotiee  had  bm  diseoatinned ;  and  the 
notary  was  aarisBed  with  the  atateraeitt  of 
the  bolder  as  before  mentioned.  The  reason 
given  for  this  jMraetioe  was,  that  it  was  con* 
«dered  the  drawee  would  send  np  to  the 
holder,  if,  between  the  time  of  presentment, 
and  the  time  of  appointed  payment,  he 
dnnld  be  in  funds  to  pay.  In  the  cvdinaiy 
course  be  would  know  the  address  of  the 
holder  by  having  taken  a  note  when  the  bill 
was  presented  for  acceptance.  Another 
reason  given  by  Mr.  Ward,  for  the  protest- 
ing in  London  was,  that  there  was  an  ad- 
vantage in  the  holder  of  tlie  lull  desiring 
payment  to  be  made  in  London  according  to 
the  terms  of  the  body  of  the  bill ;  inasmuch 
as  «  UU  payable  in  L<ttidon  was  of  mors 
value  tlum  a  bill  payaUe  elsewhere. 

For  the  phuntiflb  two  notariu  of  Liver- 
pool were  called,  who  stated,  tftuu  the  prac- 
tice, in  respect  of  such  bills,  was  to  present 
them  at  Liverpool.  Their  knowledge  was 
chiefly  of  American  bills  like  the  present ; 
and  one  of  tbem  stated,  that  the  practice 
had  been  particularly  observed  with  respect 
to  other  bills  from  America,  arising  out  of 
the  bankruptcy  of  Crowder,  Clough  &  Co. 

On  bsMf  of  the  daint^  it  waa  con- 
tended, that  the  evidence  ra^eetiog  the 


protest  in  London,  only  shewed  that  such  a 
protest  would  be  sufficient ;  but  it  did  not 
follow  that  it  was  essential ;  and  that,  with 
reference  to  the  object  of  the  protest,  and 
the  fact  which  ought  to  precede  it,  the  pre- 
sentment, the  ptaintiflfs  had  done  enough  by 
presenting  the  bill  at  Liverpool  to  the  per- 
sons from  whom  alone  the  payment  was  to 
be  expected ;  though  a  protest  in  London 
in  the  mode  described  oy  the  defimdants* 
witnesses  m^t  have  sufiteed. 

For  the  defondants,  it  was  amtended,  that 
a  presentment  in  London  was  essential,  ac- 
ocnding  to  the  terms  in  the  body  of  the  bill, 
and  to  the  custom  of  merchants  as  proved 
by  the  defendants*  witnesses. 

Lord  Tenterden  was  at  first  disposed  to 
leave  the  question  to  the  jury  as  a  question 
of  fact,  touching  the  custom  of  merchants ; 
but  he  afterwards  suted  to  the  jury,  that, 
in  point  of  law,  the  terms  of  the  special 
acceptance  rendered  the  defendants  liable 
upon  a  presentment  at  Liverpool.  Hia 
Ix}rdship  observed,  "  Whatever  it  might 
have  been  otherwise,  here  are  the  words, 
*  refused  when  due.'  I  cuinotpnt  any  mean- 
ing on  those  words,  but  that  there  should 
be  a  presentmuit  to  the  party.  G«itle- 
men,  ask  i^oorselves  this  plain  question- 
How  can  it  be  said  that  the  payment  of  a 
bill  has  been  refosed,  which  is  not  asked 
for  ?  The  defendants  say  that  they  will  pay 
if  it  is  then  refused.  Now,  bow  can  it  be 
said  that  it  is  refined,  wdess  it  is  asked 
for?" 

The  jury  found  a  verdict  for  the  plaiii- 
tiffs ;  and  now 

Afr.  Oumey  moved  for  a  new  trial,  ccoh 
tending,  that  the  established  custom  of 
London,  as  proved  by  so  many  witnesses, 
ought  to  prevail  over  that  of  Liverpool,  as 
proved  by  the  two  notariea  from  that  place. 

Lord  2<niten2ni.-^I  wn  disposed  at  one 
time  to  have  left  it  to  the  jury  as  amercan* 
tile  question ;  they  seemed  to  find  some  dif- 
ficulty upon  it.  It  then  occurred  to  me 
that  this  differed  from  the  general  case ;  for 
the  very  terms  of  the  acceptance,  which  is 
not  a  very  usual  one,  are,  **  if  r^ularly 
protested  and  refused  when  due."  I  said 
to  the  jury,  "  1  cannot  understand,  though 
there  may  be  an  omissicHi,  how  there  can  be  a 
nfusal,  unless  there  is  a  presentmnt  and  a 
demand  of  payment and  I  think  it  is  &ir 
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to  say,  that  the  rerdict  of  the  jury  thoald 
be  considered  as  having  been  given  under 
my  direction,  rather  tlutn  as  the  result  of 
their  own  opinion.  I  own  it  occurred  to 
me,  that,  talting  the  evidence  altt^ether, 
the  fair  effect  of  the  evidence  on  behalf  of 
the  defendants  was,  that,  if  the  holder  of 
the  bill  lived  in  Zoiuim— if  the  qnestion  waa, 
whether  he  m»  or  was  not  bound  to  send 
that  Ull  again  into  the  country  to  be  pro- 
tested, he  was  not  so  hound ;  but,  if  that  was 
done,  that  no  person  had  a  right  to  com- 
plain of  it,  or  to  defend  himself  from  pay- 
ment in  consequence  of  its  being  done. 

Mr,  Justice  BayUy. — In  JfilliamMV.  Oer^ 
mame(i),  the  judgment  was  arrested,  be- 
cause there  was  no  all^tion,  that,  when 
the  bill  became  due,  it  was  presented.  Now, 
the  language  of  this  acceptance  would  imply 
that  there  was  to  be  some  attempt  made  in 
order  to  obtain  payment.  Where  can  you 
make  the  attempt  oeept  in  the  place  in 
which  the  party  who  oi^bt  to  pay  the  bill 
lives  ?  We  have  not  any  proof  that  he  has 
any  other  place.  It  is  mudi  more  safe  for 
the  purposes  of  commerce  to  require  a  per- 
aonal  application  to  be  made  to  the  indivi- 
dual by  whom  the  payment  is  to  be  made  at 
his  domicile,  if  he  has  designated  no  other 
place ;  and  it  appears  to  me,  therefore,  that 
the  presentment  at  Liverpool  was  the  proper 
presentment.  It  is  true,  that,  upon  the 
original  formation  of  the  Ull,  the  party  was 
enutled  to  have  an  acceptance  payable  in 
Lmidon ;  but  there  is  no  acceptance  payable 
io  Iiondon.  It  appears  to  roe,  that  the  pro- 
per place  at  which  the  presentment  should 
fat  made,  no  otberjdace  being  designated,  is 
not  at  die  Royid  Exchange,  but  where  the 
party  Uvea,  and  where  be  residea ;  and  that^ 
therefiire,  there  ooght  not  to  be  a  new  trial. 

-  Mr.  Jiutke  ZUlledale.~*l  am  of  Uie  sane 
opinion.  On  lookii^  at  the  form  of  the 
defenduils'  accqitann  for  honour  — "if 
regulariy  protested  and  refused  when  due," 
I  am  of  opinion  that  there  must  be  a  dis- 
tinct act  o(  refusal.  Now,  unless  there  is 
a  request,  there  canaet  be  a  tefbsal.  I  do 
not  enter  into  the  question,  wiiether,  under 
the  general  doctrine,  if  the  acceptance  had 
been  in  the  usual  form,  the  protest  in  London 
wonld  have  been  sufiSeient.  The  more  regu- 

(t)  rB.&C.MS}  tU.klL.t94i  fitwrJsun. 
K.B.90. 


lar  way  appears  to  me  to  be,  to  apfdy  per- 
sonally to  the  drawee  himself,  if  he  has  a 
residence  at  which  the  bill  may  be  pre- 
sented. In  this  case  it  appears,  that  the 
drawees  had  a  domicile  at  Liverpool,  which 
was  known,  and  at  which  the  bill  had  been 
presented  for  aeeeptanoe.  Mo  objection,  I 
think,  therefore,  coidd  arise  from  the  pre* 
■enting  it  for  payment  at  the  same  jpuce. 
But,  under  this  form  of  aoceptanoe,  I  cm- 
ceive  it  was  absolutely  necessary,  before  any 
claim  could  be  made  on  the  person  who  bad 
accepted  for  honour  in  the  terms  X  hare 
stated. 

Mr.  Justice  Parke* — It  appears  to  ne, 
under  this  pecutiar  form  of  aec^Manee,  it 
was  unnecessary  and  trrelevaat  to  make 
inquiry  into  the  alleged  custom  of  mer- 
chants. Messrs.  Baring  had  said,  that  they 
accepted  for  the  honour  of  certain  indivi- 
duals, and  would  pay,  if  the  bill  waa  regu- 
larly protested  and  rdftased  when  doe.  Not 
a  good  location  of  the  words  certainly ;  one 
should  have  thought  rather  tbey  ought  to 
have  been  tran^ued,  and  that  it  would 
have  been,  **  if  refosed  and  regularly  pro- 
tested." The  refbsal,  as  wdl  as  the  protest^ 
is  here  provided  for.  In  order  to  the  refu- 
sal, it  was  necessary  that  it  shoidd  be  ^gain 
presented ;  and  it  appears  to  me,  dierefore, 
that,  having  been  presented  and  refuse^ 
and  then  r^tdarly  protested,  whieh,  I 
should  coiiceive,  must  be  at  the  place  where 
it  was  presented  and  refosed,  the  holder  of 
die  bill  waa  entitled  to  recover  gainst  the 
defendants  under  their  acceptance. 

Ride  reJutetL 

Whereupon,  Mr.  Attorney  General,  who 
had  been  counsel  for  the  plaintiffon  the  trial, 
referred  the  Court  to  a  work  on  the  prae^ 
of  roerdiantB,  pnblidied  by  a  Mr.  Soarletl, 
m  the  reign  of  Charlea  the  Seonad,  a  work 
which,  be  said,  tns  mudi  quoted  by  foreign 
writers.  In  a  chapter,  "Respecting  the 
Practice  of  Merchants  on  Bills  of  Ex(»aage 
drawn  in  one  place,  payable  in  another " 
(which  was  exactly  the  present  esse),  the 
writer  states,  that  where  the  drawee  refuses 
to  pay,  the  protest  is  to  be  msde  in  tbe  place 
where  he  refuses.  He  gives  no  particuhr 
direction  as  to  what  is  to  be  done  in  the 
case  of  non-acceptance ;  bat,  in  respect  of 
presentment  -afmrwards,  when  ^  bill  foils 
doe, iMMyiS  "in  all  cum,  ihn  prottatia 
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to  be  niMle  at  the  dointctte  of  the  acceptor, 
if  he  can  be  found.  If  not,  it  nay  be  suffl- 
dent,  no  domicile  twinff  to  be  fmrod,  to 
make  the  protest  gennaUy." 


1829.     >  DADBMBT,  OEllT.  OIIX  ETC.  V» 

Dee.  Ifi.  3    coonR  aud  othbes. 

Magtttrate*$  Court— Right  ^  Attamms 
to  be  present. 

1.  Wkere  magulratee  ure  nttm^  judio' 
ally  (asm  the  eate  of  an.hffanuUiimfor  tm 
t^Mce  agmnst  the  game  laws )t  whether  an 
tUlomty  has  a  right  to  he  present,  and,  m 
that  eharaeler,  to  take,  a  part  m  the  pro- 
ceedmgs  on  behalf  of  the  accused — qusre. 

S.  Bat,  in  general,  the  court  in  nkich  nto- 
gistrate*  are  sitUng  judicially  is  an  open 
eeart,  to  nhkh  the  pablic  have  a  right  of 
mxess  ;  and,  supposing  there  to  be  room,  that 
a  jwrjM  amdmits  himmlf  properly,  and  there 
be  mo  reason  to  jastify  an  order  for  his  re- 
momI,  every  omeof  ths  pubUe  has  a  right  to 
be  present. 

Accordingly  t  adiere  m^itiraUe  titUng 
ja^aaUy  artmtd  an  edtomey,  who  Mended 
on  behaf^  t^  the  ueeaeed,  to  be  turned  out  of 
the  room  T'-^Heid,  that  (independent  of  any 
tfuestioH  as  1o  his  right  as  an  attorney,)  he 
was  entitled  to  viaintain  an  action  of  trespass 
for  being  thus  turned  out,  on  the  ground  of 
fight,  as  one  ef  the  pubtiCf  to  be  present. 

This  was  mi  action  of  trespass.  The  de- 
claration complained  that  the  defendants  vt 
et  armis  turned  the  plaintiff  out  of  a  room 
called  the  Justice  Room,  in  a  part  of  an 
ioD  called  the  White  Hart,  at  Market  Ra- 
aen,  in  the  county  of  Lincoln,  in  which  room 
the  defendants,  as  Justices  of  our  Lord  the 
King,  aasifpied  to  keep  the  peace,  &c. 
mre  then  Solding  a  court  of  Petty  Sessions 
for  the  ulministration  of  justice;  whereby 
the  pluntiff  was  hindered  and  prevented 
fimn  eattfrcisiiiff,  fi^wing»  and  transaeting 
his  lawful  and  necessary  business .  as  an 
attorney,  at  and  in  the  said  room.  I'here 
were  other  counts  not  necessary  to  be  stated. 

The  defendants  pleaded  the  general  issue. 

The  cn»e  was  tried,  before  Chief  Justice 
Best,  at  the  Lent  Aasisea  for  the  county  of 
LBooln*  idmidw  ibllowiiig  q^eandtobe 


the  principal  facts,  with  reference  to  the 
pointr  which  afterwards  came  on  for  argn- 

ment. 

The  plaintiff  was  an  attorney,  the  defen- 
dants were  magistrates.  An  information 
under  the  5  Ann.  c.  4.  being  laid  against  one 
James  Preston,  for  using  a  gun  to  kill 
game,  he  not  being  quali6ed,  Preston  em- 
ployed the  plaintiff,  as  his  attorney,  to  ap- 
pear on  his  behalf.  The  plaintiff  accord- 
ingly attended ;  but  he  was  informed  by  the 
magistrata  then  presenti  duit  be  would  not 
be  allowed  to  appear  befwe  them  on  Pres- 
ton's behalf,  aa  ttwy  made  it  a  rule  sot  to 
admit  attomies. 

Upon  thisj  the  plaintiff  withdrew ;  but  no 
conviction  was  prcnounoed  at  that  time. 
Another  information  was  shortly  laid  at  this 
meeting  for  a  similar  office,  and  a  aam- 
mons  issued  for  the  appearance  of  Prestim 
on  the  4th  of  February  1828 ;  and  8ul»e- 
quently  another  summons  for  the  18th. 

On  that  day,  the  plaintiff  attended  the 
Justtra  Room  at  the  White  Hart,  where  the 
aoromons  was  made  returnable.  The  de- 
fendant, Mr.  Co<n>er,  oae  of  the  Magistratea 
then  present,  told  the  plaintiff  they  would 
not  allow  him  to  a|ipear  fi>r  PieatoB,  and  di- 
rected, him  to  leave  the  room.  The  plains 
liff  insisted  upon  his  right  as  an  attorney  to 
be  present,  and,  on  his  refusing  to  wiibdftvs 
the  constable,  by  order  Mr*  Cocqnr,  re- 
moved him. 

The  discussion,  on  the  trial,  went  chiefly 
to  the  point,  whether  Preston,  the  defen- 
dant in  the  information,  had  a  right  to  ap- 
pear by  attorney.  The  point  was  reserved 
for  the  consideration  of  the  Court ;  and  the 

SlatoUff  obtained  a  verdict,  with  nominal 
smi^ei,  against  alt  the  defendants,  to  whom 
leave  was  reserved  to  move  to  enter  a 
nonsuit. 

A  rule  having  been  aeeordii^y  obtained 
In  Easter  term,  cause  was  now  shewn  by 
Mr.Denman  and  Mr.  CUntoui  and  Mr, 
Serjeant  Adams  and  Afr.  Serjeant  Ooulbum 
were  heard  in  support  of  the  rule. 

The  argument  proceeded  chiefly  towards 
the  same  point  as  that  which  was  raised  on 
the  trial ;  namely,  the  right  of  Preston  to 
appear  to  the  information  by  attorney,  and 
the  right  of  the  plaintiff,  as  the  attorney  of 
Preston,  to  be  present.  But,  as  the  judg- 
ment was  prottonnced  upon  a  different  point 
(thnnm  out  in  the  courae  of  the  aigunent 
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hj  Mr.  Justice  Parke),  and  a*  the  Coart  in 
the  judgment  expressly  stated,  that  no  opi- 
nion was  delivered  respecting  the  point 
argued,  it  may  be  sufl3cient  to  state  merely 
the  authorities  which  were  relied  on  by 
each  party,  with  an  ontltne  of  the  argn- 
menta. 

To  shew  the  right  to  be  present,  and  in 
support  of  die  right  of  the  plaintiff  as  an 
attorney,  the  fbUowing  eases  were  cited  ^ 

GiUmm  r.  Wright^  It  Keb.  477 ;  1  Vent. 

11;  1  Sid.  410. 
Htutmg$  CasCf  1  Mod.  XS. 
HvrtC*  Case,  1  Lev.  76 ;  1  Sid.  94, 

16X. 

Rex  T.  5!m^»fOR,  1  Stra.  44;  10  -Mod. 
344. 

fUttherbertt  N.B.  105  &  1X6. 

And  the  citing  of  the  case  of  Rex  t.  ihe 
Justices  of  Staffordshire by  the  other 
aide,  on  account  of  a  dictum  ascribed  to 
Mr.  Justice  Bayley  in  that  case,  was  antici- 
pated. That  dictum  is  in  these  words : — 
*'  An  attorney  has  no  right  to  be  present 
asutting  a  defendant  charged  with  an  infor- 
madon  <m  die  game  laws."  With  r^rd  to 
diis  dietum,  it  wms  observed  by  Mr.  Den- 
man,  that,  in  the  sabse^oent  case  of  Cox 
Coleridge  (X),  Mr.  Justice  Bayley  admitted, 
liiat  that  dictum  was  merely  his  own,  and 
that  he  did  not  mean  to  be  (hedged,  as 
thereby  giving  his  decided  opinion  on  a 
point  which  in  that  case  would  be  merely 
incidental. 

7*he  citing  of  the  case  of  Rex  v.  Borron 
(S),  was  also  anticipated.  It  was  observed, 
that  the  subject-nutter  under  the  conside- 
ration of  the  magistrates  in  that  case' was 
of  a  preliminary  nature  ;  and  consequendy, 
that  any  expressions  to  be  found  in  the  judg- 
ment, as  aroMring  to  lay  down  that  an  at- 
torney eould  in  no  ease  demand  to  be  heard 
as  an  attorney  before  magistrates,  must  be 
taken  to  men  with  reference  to  die  subject- 
matter  then  before  the  Court,  and  not  as 
applicable  to  a  case  where  the  magistrates 
have  to  hear  and  detarmine. 

Cox  V.  CoJer^ge  was  also  mentioned,  as 
a  case  likely  to  be  relied  on  by  the  other 


(1)  1  cut  R«p.  S1& 

m  1 B.  -  -  - 


&C.37;  tD.&R.S6;  s.  e.  Uw  J. 
SauplenMiit  to  Bon,  18*3,  p.  7. 
(S)3Bm.ftAlil.4SS. 


side.   But  in  diat  ease,  tJie  snl^ect-matter 

of  inquiry  before  the  magistrates  was  of  a 
preliminary  nature,  and  that  seems  to  be  die 
reason  expressly  given  by  the  Court  for 
their  judgment.  The  same  observatim 
was  made  as  to  die  Coroner's  case,  Owmeti 
T.  Perrand  (4). 

Independent  of  these  reasons,  on  behalf 
of  the  plaintiff  it  was  contended,  that  as,  in 
many  of  the  Court  of  Requests  Acts,  there 
were  clauses  to  exclude  attomies  frmn  beii^ 
pnaent,  it  might  be  inferred,  that  the 
uture  considered  that  without  such  a  |no- 
vinon,  attomies  bad  a  r^jfat  to  pmtttse  in 
die  inferior  oonrti. 

The  defendants'  counsel  relied  on  the  cases 
already  mentimwd ;  Ac  Statute  of  Westnm- 
steri,c.lO;  8  Co.  Aep.  56,  Beecher's case; 
S  Tnst.  876,  377,  878 ;  Tid<Ps  Practice^  98 ; 
and  the  statute  6  Geo.  t.  c.  27.  s.  2.  for 
regulating  the  admission  of  attomies  in  infe- 
rior courts  of  record. — As  the  Court  of 
Petty  Sessions  is  not  a  court  of  record, 
though  the  conviction  might  be  a  record,  it 
was  inferred  that  the  attorney  bad  no  r^t 
to  be  present  And  it  was  observed,  tui^ 
if  a  man  were  allowed  to  aj^war  by  attw- 
ney  in  such  a  case,  there  seemed  no  limit  to 
the  right,  so  that  he  nii^t  daim  a  right  to 
appear  by  attorney,  even  in  Ihe  case  of  n 
capital  offiHwe, 

It  was  also  observed,  that  tlie  buaneaa 
doti^  in  this  case  by  die  magistrates,  al- 
though, in  fact,  done  at  a  petty  sessimw, 
was  not  done  at  the  Sessions  gud  Ses- 
sions, for  it  might  have  been  done  before  a 
sii^e  Justice. 

Mr,  Justice  Parke. — But  ev«i  if  there 
were  no  right  to  appoint  the  attorney,  it 
does  not  follow  that  you  had  a  right  to  turn 
him  out.  At  present  I  think  that  this  was 
an  open  court,  and  that  the  plaintiff,  aa 
one  of  the  king's  subjects,  had  a  right  to 
attend  it.  The  case  is  very  diSbrent  from 
that  otOanutt  v.  Ferrand, 

Mr,  JuHke  /toy&y. — At  present,  I  tUnk 
so  too. 

The  Court,  however,  took  time  to  con- 
sider ;  and,  on  the  next  day,  the  joc^ment 
was  delivned  in  the  foUowit^  tema  1^ — 

(4)  6  a  &  C.  611 ;  5  Law  Joan.  K.B.ttl. 
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Mr,  JuBtiee  AiyAw.— We  adhere  to  the 
opinicm  we  intimated  yesterday.  We  have 
oommunicated  with  Lord  Tenterden  on  tbe 
■nbjecl,  and  be  concurs  with  us  in  tbat  opi- 
nion. It  is  not  necessary  for  ns,  in  this  case, 
CO  decide  the  questions  whidi  were  made  in 
the  ailment — ^whether  a  person  charged 
vrith  the  offence  with-  which  Preston  was 
diarged  before  tbe  defendants,  has  a  r^bt 
to  appear  before  them  by  attonmr,  lo  as  to 
di^enae  with  bia  personal  attendanoe ;  or, 
whether  an  attorney  in  aueh  a  case  faaa  a 
r^t  to  appear,  as  an  attorney  for  a  person 
so  charged,  and,  in  that  character,  to 
maintain  his  ri^t  to  be  present,  and  take  a 
part  in  the  proceedings.  We  decide  nei- 
ther of  those  questions :  but,  the  . place  in 
which  die  trespass  now  complained  of  was 
committed,  was  a  court.  The  magistrate* 
were  acting  judicially :  and  we  think  it  is 
an  esaential  tngredient  to  such  a  court  that 
it  should  be  open.  If,  in  snch  a  court, 
there  be  convenient  room,  and  the  persons 
preamt  do  not  interrupt  the  proceedings; 
and  if  they  in  other  respects  c«iduct  them- 
selves in  a  beeomii^  manner,  and  if  there  is 
DO  good  reason  for  removing  any  particular 
individual,  we  think  that,  with  these  limita- 
tions, all  persons  have  a  right  to  be  present. 
Here,  the  plaintiff  was  present  in  the 
court,  and  there  does  not  appear  to  be 
any  fact  in  the  case,  to  bring  it  within  any 
of  the  limitation*  I  have  mentioned,  so  as 
to  render  it  justiOable  or  advisable  to  have 
bad  him  removed. 

The  ^aintiff  was  there,  for  this  purpose 
at  least,  as  one  of  the  public;  and,  without 
prononnchig  any  opinion  upon  his  rights  a* 
an  attorney,  he  was  not  the  less  one  of  the 
public,  because  he  was  an  attorney.  He 
may  be  considered  as  being  there  as  the 
friend  of  the  accused.  The  accused  might 
desire  to  have  hi*  friend  with  him,  to  assist 
him,  for  instance,  in  noting  down  what  was 
sworn  to  by  the  witnesses  against  him, — a 
very  important  advantage,  which  the  ac- 
eased  had  a  right  to  have,  and  the  pUintiff 
a  right  to  give  biro.  This  being  the  state 
of  things,  otie  of  the  defendants,  a  magis- 
trate, without  any  offence  being  given, 
withont  any  offence  even  suggested,  without 
assigning  any  reason,  or,  at  least,  any  ade- 
quate reason,  orders  •  iiffi  plaintiff  to  be 
forcibly  turned  out  of  tbe  room.  For  tbat 
lreq»ia  the  acdon  is  bmi^t,  and  we  think 


maintamable ;  but,  a*  only  one  of  the 
magistrates  took  a  part  in  this  transaction, 
we  think  the  verdict  should  be  limited  to 
him.  Indeed,  the  propriety  of  this  wn 
conceded  in  the  course  of  the  argument. 
What  we  decide  is,  that  the  msgistrates 
were,  on  this  occaaitm,  sittmg  as  a  court,  in 
their  judicial  character :  and  it  ia  highly 
imptfftant  to  preserve  the  general  principle 
that  the  proceedira^  of  sudi  a  court  should 
not  be  private,  "niat  is  the  ground  upon 
which  we  dinose  of  tbe  present  case. 

Eule — weharged,  as  to  the  defendtatt 
Cooper: 

jibnliUet  M  to  ike  other  dqfendanle. 


1829.  }  NIGHTINOALB,  BiLBT.  V.  WILCOX 
Nov.  17.  y  AKD  0TEBB5. 

Escape— Jrrest—JJidavit  <^  Debt — 
Pleading. 

1.  Where  a  writ  upon  mesne  proceee  com- 
nutndt  a  sheriff  to  arrest  a  defendant^  semble, 
Aat  it  »  mot  mcamAeiif  on  the  sherif  to  be 
eati^kd  that  an  cffidwnt  of  d^  hat  Asm 
duly  made  and  filed,  aecoreung  to  the  IXth 
Geo.  1.  c.  29. 

2.  Butt  in  an  action  against  the  sheriff 
for  an  escape  upon  mesne  process,  semble, 
that  it  is  incttmbent  on  the  pfaintiff  to  prove 
that  such  an  tMdaoit  has  been  so  made  and 
JUed. 

8.  jin  avermerU  in  the  tleelaration  in  such 
an  action,  that  the  nrit  nas  **  duly  indorsed 
for  bail,"  is  a  ei^cient  averment  that  all  that 
mu  necessary  to  learratU  the  indorsement 
had  been  done. 

4.  jin  averment  in  such  a  deelaratioM, 
that  the  person  named  as  defendant  in  the 
writ,  "  was  indebted  to  the  plaintiff  m  a 
large  sum  of  money,  to  wit,  the  sum  of  60l." 
held  to  be  a  student  averment  that  he  was 
nule6fad  to  the  plaintiff  in  a  sum  exceeding 
10/.,  as  required  by  the  statute,  although 
the  sum  was  Imd  under  a  euMtcef. 

This  was  a  writ  of  error  from  the  Com- 
mon Plea*.  (The  case  in  that  court  will 
be  found  reported  in  4  Bing.  501 ;  1  M.  & 
P.  «79 ;  6  Law  Journ.  CP.  74.) 

It  was  an  action  against  the  sheriff  of  the 
eounty  of  Cambri^,  for  an  eacape  on 
mesne  procesa.         objection  taken,  on 
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•peciil  demurrer,  to  the  plaintiff'i  de^ 
daration  was,  Uiat  the  writ  'mentioned  in 
the  plaintifTs  declaration,  which  wat  agaiut 
a  person  of  the  name  of  Kirk,  was  de- 
scribed as  duly  marked  or 'indorsed  for 
bail  for  iSl.  and  upwards;  but  the  decla- 
ration did  not  go  on  to  aver  that  an  a6S- 
davit  had  been  filed  of  the  cause  of  action 
pursuant  to  the  12th  Geo.  1.  c.  29.  The 
Court  of  Common  Pleas  were  of  opinion, 
that  the  declaration  was  sufficient;  and 
judgment  thereupon  passed  for  the  plaintiff. 

The  record  being  removed  into  this 
court  by  the  writ  of  error,  general  errors 
vere  assigned ;  and  the  case  was  argued 
in  this  term. 

Mr.  Wvbom,  for  the  plaintiff  m  error.(l) 
The  complainant  in  this  cause  being  against 
the  sheriff  of  Cambridge  for  an  alleged 
breach  of  his  duty  in  his  office  of  sherifl^ 
by  allowing  a  prisoner,  arrested  on  mesne 
process,  to  escape ;  and  not  averring  that 
there  existed,  according  to  the  provisions 
of  the  statute  12  Geo.  1.  c.  29.  s.  2.  an 
affidavit  of  debt  to  the  amount  of  10/., 
due  from  the  prisoner  (Kirk)  to  the  plain- 
tiffs below;  and  that  such  a6MaTit  was 
filed  of  record  previous  to  the  arrest 
charged  in  the  different  counts,  as  well  for 
Uie  escape,  as  for  not  arresting  Kirk,  and 
refusing  to  assign  the  bail  bond ;  I  submit 
that  the  judgment  of  the  Court  below  is 
erroneous;  it  not  appearing  in  either  pf 
the  counts,  directly,  or  by  necessary  im- 
plication, that  it  ever  was  the  duty  of  the 
sheriff  to  arrest  the  body  of  Kirk :  and 
unless  it  be  clearly  shewn  that  it  was  his 
duty  to  arrest,  he  cannot  be  legally  respon- 
sible to  the  plaintiffs  below,  for  having 
refused  to  arrest  him,  or  for  having  allowed 
him  to  go  at  large  (when  arrested),  or  for 
refusing  to  assign  the  bail  bond  (supposing 
him  to  have,  in  the  exercise  of  his  discre- 
tion, taken  one  from  Kirk).  It  was  ne- 
cessary to  aver  this  duty  for  several  rea- 
sons:— 

1st.  As,  in  order  tojustify  the  sheriff  in 
arresting  Kirk,  a  previous  affidavit  of  debt 
OD  record  was  by  the  statute  necessary — 
that  necessity  renders  such  record  a  mate- 

(1)  See  tbis  oue  fiiUy  reported  in  Wybora'e  Re- 
porta,  Put  1.— The  PropHetor  the  Lsw  Joantsl, 
begs  (oeipceit  bis  tdtDOwMnpsiite  to  tbitOead«> 
wn  br  ^  peniMiaBto  QssUsoi 


SMM[r.Wj1 


oetsitotbat^psiC. 
I's  ConuMBtaiy  upoa  Uw  sabjML 


rul  &ct  to  be  proved,  in  order  Id  sH^ort 
thia  action.. 

Sdly.  Proof  of  such  fiut  could  not  have 

been  received  on  this  record,  bad  the  cause 
proceeded  to  trial ;  nor  is  that  fact  a<^it- 
ted  by  the  demurrer,  it  not  being  alleged. 

Srdly.  If  this  demurrer,  shewing  for 
special  cause  the  omission  of  any  such  alle- 
gation, be  overruled,  on  the  ground  stated 
in  the  judgment  below,  of  the  immate- 
riality of  such  affidavit ;  it  would  follow, 
as  a  necessary  sonsequence,  that  the  plea 
of  *'  no  record  of  such  affidavit"  would 
not  be  a  good  bar. 

4thly.  Admitting  such  a  plea  would  be 
valid,  the  sheriff  is  not  driven  to  plmd 
inasmuch  as  it  is  not  matter  of  excuse  or 
discharge  arising  ec  fo§t  foclo,  but  the 
omission  of  a  condition  precedent  on  the 
part  of  the  plaintiffs  below. 

5tbly.  The  existence  of  a  writ  indorsed 
for  bail,  unless  preceded,  or  followed  by 
an  affidavit  of  a  bailable  cause  of  action 
filed  previous  to  the  actual  arreat,  would 
be  no  defence  for  the  sheriff,  to  an  action 
at  the  suit  of  Kirk  for  false  imprisonment. 

6thly.  Whether  the  aheriff  could  have 
)ustified  arresting  Kirk  or  not,  by  the  au<« 
thority  of  such  writ  and  indorsement  mily ; 
and  although  he  mkht,  yet  he  ^vaa  not 
therefore  bound  to  ctetain  him,  or  asHga 
the  bail  bond. 

rthly.  The  words  "  duly  indorsed  for 
bail "  do  not  necessarily  imp<Ht  an  affi- 
davit of  debt  for  a  bailable  cause  of  actioa 
filed  of  record  previous  to  the  arrest. 

Sthly.  The  omission  of  such  aliegatios 
is  a  defect  in  substance,  and  would  not  be 
cured  by  verdict — it  is  valid,  a  fortiori 
upon  special  demurrer. 

Lord  Tenterden. — Your  objections  re- 
solve themselves  into  this:  you  maintain 
that  the  plaintiffs  should  have  set  forth  the 
affidavit  in  their  declaration.  The^  aay 
you  may  plead  that  no  auch  affidavit  was 
filed. 

Afr.  Wjfbom.—Tho  plainti0«  say,  that 
the  fact  of  an  affidavit  on  record,  previoua 
to  the  wrest,  is  perfectly  immaterial  in 
this  action;  and  they  avow  this  motive, 
namely,  that  by  advisedly  omitting  all 
mention  of  an  affidavit  in  the  declaration, 
chey  are  relieve4  from  the  burthen  of 
superfluous  evid»ce ;  which  doctrine,  if 
stti^rted  in  thii  eonct,  would  equally  pR- 
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Tent  the  sheriff  from  pleading  the  omission 
in  bar ;  for  a  plea  of  the  omission  of  att 
immaterial  fact,  Would  be  no  bar.  I  shall 
therefore  endeavour  to  shew,  how  materia) 
and  essential  it  is  for  a  pUdntiff,  in  such 
an  action  as  this,  to  prove  an  affidavit  on 
rewtdt  previous  to  the  arrest,  correspond- 
ing with  the  iDdorsemmt^  as  to  the  amount, 
and  with  Ibe  body  of  the  process,  as  to  the 
cause  of  actiom  The  statute  Ift  Geo.  1. 
»e.  29,  the  preamble  of  which  is  merely 
the  tiUe,  namely;  "  An  Act  for  preventing 
fnvoiom  and  vexatious  arrests,"  is  divid- 
ed by  the  two  first  sections,  into  two 
branches,  the  first,  frivolous  arrests  ;  and 
all  daims  in  superior  courts,  not  amounting 
to  10/.  and  upwards,  are  deemed  frivo- 
lous, and  no  arrest  of  (he  body  is  for  such 
frivolous  sums  to  be  permitted  (since  ex- 
tended to  20A  a  recent  statute  7  &  8 
Geo.  4.  c.  71);  and  the  plaintifi  are  com- 
manded to  serve  copies  of  process  against 
the  penoBS  of  such  defendants,  personally, 
vrith  a  notice  to  appear  at  the  return  of 
mch  process ;  and  if  they  do  not  appear, 
thb  plain^b,  upon  affidavit  of  such  per- 
•muu  service,  may  appear  for  them,  and 
proceed  as  if  they  had  actually  appeared. 
This  is  the  enactment  of  the  first  section. 
The  second  section  defines  what  shall  be 
deemed  thereafter  vexatious  arrests  :  and 
ail  arrests  (ox  sums  above  1 0/.  are  deemed 
vexatious,  and  as  such  to  be  prevented, 
czeeptsnch  processes  against  the  person  are 
■coompanied  by  certain  forms,  previous  to 
the  actual  arrest.  These  forms  are :  First 
— ^Ab  aiffidavit  of  the  precise  cause  of  ac- 
tion, for  an  amount  of  above  10/.  Se- 
condly—That such  affidavit  shall  be  filed 
ofrwxvdpreriousto  the  arrest.  Thirdly — 
Th»t  affidavit  and  process  correspond 
exactly;  and  that  the  amount  expressed 
in  the  affidavit  on  record,  be  indorsed  on 
the  process;  and  the  shenfi* shall  not  take 
bail  for  more  than  the  sum  specified  in  the 
recorded  affidavit  and  the  indorsement  on 
ibe  process.  The  second  section  further 
provides  for  the  case  now  before  the 
Court,  in  these  words : — "  If  a  writ  shall 
iasne  against  the  person  for  the  sum  of 
lOi.  and  upwards,  and  no  affidavit  and 
indorseihent  shall  be  made  as  aforesaid 
(t.  c  ffied  of  record),  the  ^aintxff  diall  not 
proceed  to  arrest  the  body  of  the  defen- 
oart,  but  proceed  as  h  directed  in  sec- 
T0L.T1II.  K.B. 


tion  1.  (viz.  serve  a  copy  and  notice  per- 
sonally). 

Now,  I  am  warranted  in  affirming,  from 
the  language  of  this  declaration,  diat  no 
affidavit  has  been  filed,  or  made,  against 
Kirk,  previous  to  his  being  arrested ;  for 
the  maxim  is,  "  de  non  apparentibiu  «t  non 
ewtenfifof  eadem  ett  mtw."  The  plaintiffii 
therefore  fall  within  the  provisions  of  the 
latter  part  of  the  second  section ;  and,  ac- 
cording to  their  own  shewing,  they  issued 
process  against  the  person  of  Kirk  for  a 
sum  above  102.,  in  which  no  such  affidavit 
and  indorsement  bad  been  made  as  afore- 
said ;  they  therefore  could  only  empower 
the  sheriff  to  proceed  as  the  statute  directs, 
according  to  the  mode  in  section  1.  They 
could  not  legally  direct  him  to  arrest  the 
body  of  Kirk,  for  that  proceeding  is  ex* 
pressly  prohibited  by  the  second  section, 
unless  in  the  case  of  a  previous  affidavit  of 
debt  on  record.  To  make  the  sheriff  ame- 
nable for  not  having  proceeded,  according 
to  the  tme  solitary  exception  (in  taking 
bafl  for  no  more  Uian  the  sum  expressed 
in  the  affidavit^  must  not  such  uBdavit 
be  set  forth,  as  well  as  the  indorsement  on 
the  process,  and  the  process  itself?  In 
order  that  the  Court  may  see  and  judge 
according  to  what  part  of  the  second  sec- 
tion the  plaintiff  had  intended  to  have  his 
process  against  the  person  executed  ;  and 
whether  the  different  parts  of  the  affidavit, 
process,  and  indorsement,  cohered  and 
corresponded  with  the  cause  of  action  and 
amount,  within  which  alone  the  sheriff 
was  authorized  to  take  bail  at  all ;  and  for 
more  than  which,  the  sheriff  is  expressly 
restrained  from  taking  bail,  as  a  vexatioua 
proceeding. 

Lord  Tenterden* — ^The  sheriff  is  not  re- 
strained; the  plaintiff  is. 

Mr,  Wybom. — But  this  is  that  plaintiff's 
action  against  the  sheriff,  for  a  non-com- 
pliance with  the  duty,  enjoined  by  the  pro* 
cess,  sued  forth  by  him  against  Kirk. 
How,  since  this  statute,  is  the  Court  to 
know  what  was  the  sheriff's  duty,  under 
the  various  circumstances  provided  for  by 
the  second  section,  but  by  the  perusal  of 
the  declaration?  If,  from  that  declara- 
tion, it  be  seen,  that  by  the  express 
words  of  that  section  (made  for  the  pur- 
poae  of  preventli^  vexations  arrests)  the 
ptuntiff  himself  was  mtrained  from  pro- 
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oeeding  to  arrest  the  body  of  Kirk,  how 
can  he  mainiain  any  action  against  the 
King's  officer  for  treating  the  simple  in- 
dorsement, without  any  corresponding  affi- 
davit on  record,  as  mere  serviceable  pro- 
cess, only  entitling  the  plaintiff  to  file, 
common  bail  for  Kirk,  according  to  the 
first  section  of  that  statute  ?  That  indorse- 
ment .conveyed  no  authority  to  the  sheriff 
to  arrest  Kirk's  person.  He  did  anest 
him  by  mistake,  but  he  was  Hable  to  an 
action  for  so  doingi  at  the  suit  of  Kirk, 
there  bein^  (as  appears  from  the  reccvd) 
no  affidavit  on  the  file  to  warrant  the 
caption. 

Mr.  Justice  BayUy. — Do  you  mean  to 
contend  that  the  sheriff  would  have  been 
liable  to  Kirk,  if,  upon  this  process  so  in- 
dorsed, without  any  affidavit  on  record,  he 
had  arrested  htm  ? 

Mr.  Wybom. — X  submit  that  he  would. 
The  sheriff  is  bound  to  take  notice  of  the 
law.  If  he  take  upon  himself,  in  violation 
of  any  statute,  to  execute  process,  whether 
against  the  person,  lands,  or  goods  of  a 
defendant,  he  does  so  at  his  peril ;  for  if 
the  process  he  executes  be  Toid  for  that 
particular  purpose,  or  defective  in  form  or 
essential  ingredients,  or  if  good  in  form, 
and  the  Court  or  officer  awarding  it  had 
no  jurisdiction  to  award  it,  the  sheriff  must 
abide  the  consequences,  criminal  as  well 
as  civil.  The  late  Lord  Chief  Justice  of 
the  Court  of  Common  Pleas  (Mansfield) 
declared,  that  the  sheriff  could  not  justify 
an  arrest  upon  process  not  indorsed  for 
bail,  which  was  merely  the  directory  part 
of  the  section:  and  the  Solicitor  Gene- 
ral's Act  (Tindal's)  declares  all  bailable 
mesne  process  void,  unless  delivered  by 
an  attorney,  and  the  attome/s  name  ami 

J lace  of  abode  be. indorsed  thereon.  Mr. 
ustice  Foster  says,  and  is  so  cited  by  Mr. 
Justice  Lawrence,  that  if  a  defendant  (the 
process  being  defective)  kill  the  officer 
arresting  him,  he  is  only  guilty  of  man- 
slaughter :  mere  obedience  to  a  writ,  ema- 
nating from  a  court  not  having  jurisdiction 
in  the  particular  plaint,  was  always  held 
illegal  in  the  officer  who  obeyed  it;  a», 
where  a  sheriff's  gaoler  discharged  an 
insolvent,  by  order  of  the  Court  of  Quarter 
Sessions,  the  sheriff  was  held  responsible 
for  the  act  of  his  gkoler,  although  the  order 
was  personally  directed  to  the  oflker.  And 


NO'S  BENCH : 

Mr.  Justice  Grose  there  said,  "  I  take  it  to 
be  clear  law,  that  if  a  Court,  not  having 
jurisdiction,  order  an  officer  to  do  an  act, 
and  the  officer  obey  the  order,  be  is  not 
justified."  And  so  every  day  actions  are 
brought  against  sheriffs  for  executing  write 
of  fi.fa.  at  the  suit  of  judgment  creditors, 
and  contending  assignees  of  bankrupts' 
estates.  There  the  regularity  of  the  pro- 
cess is  admitted ;  the  right  of  the  partiea 
issuiiw  the  executions,  ^termines  the  ver- « 
diet  for  or  against  die  sheriff,  and  bia 
poundage  is  refused  if  the  exccotioQ  be 
illegal  (in  actions  of  trover).  Here,  neither 
the  plaintiffs,  who  state  that  they  indorsed 
the  process,  nor  the  officers  who  signed 
and  sealed  the  writ,  thereby  authorized  the 
sheriff,  by  law,  to  proceed  to  cause  Kirk's 
body  to  be  arrested.  Notwithstanding  such 
signing,  sealing,  and  indorsement,  it  re- 
mained non-bailable  process,  until  some- 
thing more  was  done  to  give  the  sheriff 
authority  to  take  bail.  That  something 
was  the  amount  to  be  specified  in  an  affi- 
davit on  record,  or  the  sheriff  could  not 
know  whether  or  not,  he  was  violating  the 
prohibitory  dense  of  the  tection,  vis.  wA 
to  take  bail  fen  man  than  the  sum  express- 
ed in  such  affidavit.  The  signing,  sealing, 
and  indorsing  the  writ,  may  and  do  fre- 
quently precede  the  actual  filing  of  any 
affidavit.  Frequently,  non-bailable  process 
to  an  immense  amount  is  issued,  which 
subsequent  events  induce  plaintiffs  to  con- 
vert into  bailable  process,  by  making  and 
filing  affidavits  of  debt.  Here,  for  any 
thing  that  appears  to  the  contrary,  the  ori- 
ginally-serviceable process  was  afterwards 
indorsed  by  the  clerk,  as  a  memorandum 
of  an  affidavit  he  intended  to  have  made 
and  filed,  but  which  did  not  arrive  till  after 
the  arrest ;  in  which  case,  if  Kirk  had  not 
been  quite  justified,  but  would  have  been 
guilty  of  manslaughter  only,  in  killing  the 
officer  who  detained  him  an  instant  after 
notice  of  the  process  being  void  (as  against 
his  personal  liberty,  though  valid,  to  compel 
an  appearance),  yet  he  might,  as  I  submit 
with  great  deference,  certainly  maintain  an 
action  against  him  for  an  instant's  deten- 
tion ;  although  the  sheriff  would  have  his 
remedy  over  against  the  plaintiffs  below. 

A  sheriff  has  a  certain  discretionary 
power  recogniaed  by  the  law,  which  is 
nighly  advutageoiu  to  the  pnfalic.  Thn^ 
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Dotwitbstanding  an  attacbmoit  itsuii^  out 
of  Chancery  to  compel  appearance  be  in 
the  nature  ofexecmion  for  a  supposed  con- 
tempt ;  and  therefore  a  sheriff  is  not  com- 
pellable to  take  a  bail-bond ;  yet  he  may 
take  one  if  he  think  fit;  and  be  may  assign 
it — but  he  is  not  bound  to  make  such  aa- 
aignmeot.  So,  where  he  sees  reasonable 
doubt  of  die  correctness  of  the  process,  he 
may  discharge  the  prisoner ;  and  where 
this  Court  decided  that  he  might,  yet  was 
not  bound  to  detain  him,  no  action  for  an 
escape  would  lie.  And  in  another  case  of 
tridini;  informality  ;  as,  where  there  were 
two  Christian  names,  and  an  attachment 
bad  been  actually  issued  against  the  sheriff 
for  not  bringing  in  the  body,  the  Court  of 
Common  Pleas  set  it  aside,  on  the  ground 
Uiat  by  the  original  arrest  the  sheriff  was  a 
trespasser.  Aiial8ubmit,thathy tbiaarrest, 
witbout  an  aflSdavit  on  record  to  warrant 
k,  the  sheriff  is  a  tres|»sser ;  as  every  re- 
quisite of  the  second  section  of  the  statute 
must  be  rigidly  complied  with,  to  l^alise 
arrests  for  debt. 

Mr.  Jtulice  LUlledak. — You  go  too  far, 
in  asserting  that  no  arrest  for  debt  can  be 
legal,  unless  such  as  is  warranted  by  the 
letter  of  that  section.  Now,  1  observe, 
that  requires  the  aflSdavit  to  be  sworn  be- 
fore a  Judge  orCommtssioner  appointed  by 
this  Court,  and  witliin  its  jurisdiction  ;  and 
yet  it  is  every  day's  practice  to  hold  a  de- 
fendant to  bail,  on  an  affidavit  sworn  abroad. 
Are  all  such  arreata  ill^al  t 

Mr.  Wtfbom. — Such  arrests  are  only  le- 
gaKxed  by  the  express  authority  of  a  Judge 
of  one  of  the  superior  courts,  after  an  ap- 
pltcaticH)  for  leave,  grounded  upon  an  affi- 
davit, which  affidavit  must  be  filed  to  be 
regular,  or  the  Court  or  Judge  will  dis- 
charge him.  Such  Judge's  order  authenti- 
cates the  foreign  affidavit,  and  it  is  tanta- 
mount to  a  reswearing  before  that  Judge ; 
and  this  mode  of  holding  to  bail  is  simply 
the  exercise  of  one  of  uie  prerogatives  of 
the  supreme  courts  of  common  law,  to  make 
rules  and  orders  for  enforcing  the  execution 
of  statutes ;  upon  which  rules,  is  founded 
asecMid  species  of  lesialation,  recognized 
1^  the  constitution,  ouled  the  Praetiee  of 
toe  Courta;  held  by  all  text*writers  to  be 
equivalent  to  an  act  of  parliament.  If  the 
plainttfib  below  can  satisfy  the  Court  that 
this  mode  of  arrest  without  any  affidavit, 


and  this  mode  of  declaring,  are  consistent 
with  that  practice,  they  are  entitled  to  have 
their  judgment  affirmed. 

It  is  my  duty  to  endeavour  to  convince 
the  Court  that  it  warrants  neither — that 
such  affidavit  waa  essendal;  and,  it  not 
being  shewn  that  any  such  existed,  the 
plaintiffs  cannot  sustain  this  action ;  for  its 
omission  from  the  record  cannot  be  supplied 
by  evidence ;  as  the  plaintiffs  are  bound  to 
recover,  if  at  all,  secundum  allegata  et 
probata,  and  not  teeundum  probata  et  non 
allegata ;  as  was  ruled  by  this  Court  in  the 
recent  case  of  Brazier  v.  JonetiZ),  which 
was,  like  the  present,  an  action  for  an  escape 
out  of  the  King's  Bench  Prison.  There 
the  declaration  averred,  that  an  attachment 
duly  issued  against  the  prisoner,  and  that  he 
was  duly  committed,  and  being  so  in  cus- 
tody, escaped ;  but,  because  the  declaration 
did  not  shew  the  rule  of  court  for  the  iasu- 
ingof  the  attachment,  although  it  was  proved 
at  the  trial,  the  Court  arrested  the  judg- 
ment even  after  verdict  and  damages  :  Lord 
Tenterden  deciding,  that  no  evidence  could 
be  properly  received  of  matter  not  alleged. 
And  this  decision  is  but  confirmatory  of  the 
first  maxim  in  pleading,  viz.  that  the  plain- 
tiff's count  ought  to  conain  all  the  circum- 
stances material  for  the  maintenance  of  the 
action  ;  and  if  there  are  two  intendments, 
it  shall  be  taken  moat  strongly  against  the 
plaintiff.  This  was  the  law,  and  continues 
so  in  this  court  to  the  present  day,  accord- 
ing to  the  most  recent  authorities ;  thus,  in 
Jaektom  v.  Peilud{S),  the  plaintiff  declared 
in  ease,  ahewing  tint  he  was  the  proprietor 
of  a  yard  and  wall,  then  in  the  occuntion 
of  W.  Frisk,  as  tenant  to  the  pluntiff,  the 
reveraion  being  then  and  still  in  him,  the 
plaintiff ;  that  the  defendant,  well  knowing 
the  premises,  but  intending  to  injure  him  in 
his  reversionary  estate  in  the  yard  and  wall, 
whilst  they  were  so  in  the  occupation  of 
Frisk,  as  tenant  to  the  plaintiff,  and  whilst 
the  said  plaintiff  waa  so  interested  as  afore- 
said, wrongfully  built  upon  the  said  wall, 
with  the  eaves  hanging  over  the  said  yard, 
by  reason  whereof  the  said  plaintiff  was 
injured  and  sustained  damage ;  and  a  ver- 
dict was  found  for  the  plaintiff,  and  damages 
awarded  him.    It  was  urged,  in  arrest  of 

(S>  8B.&C1M;  6UwJoara.K.B.t61. 
(9)  lMaal.«t8elw.ffS4.- 
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judgment,  that  it  was  not  directly  charged 
in  the  declaration,  that  the  acts  done  were  to 
the  damage  of  the  plaintiff,  as  reTenioner, 
and  the  judgment  was  arrested :  Lord  El- 
koboraugh  saying,  "  The  ii^ury  to  the  re- 
Tersion  is  not  matter  of  charge,  bat  only  « 
resulting  inference  of  damage  drawn  by  the 
plaintiff  from  the  matter  of  charge.  The 
main  point  relied  on  by  the  plaintifTs  coun- 
sel in  bis  argoment  was,  that  afler  verdict 
the  Court  would  infer,  that  (he  pkimiffwts 
confined  at  the  trial  to  such  evidence  of  an 
injury  to  the  wall  as  would  be  prejudicial 
to  the  reversion,  and  that  all  evidence  short 
of  that,  must  be  supposed  to  have  been  ex- 
cluded. But  there  is  no  authority  upon 
which  we  can  say,  we  are  warranted  in  pre- 
suming the  jury  were  confined  to  evidence 
of  such  injuries  as  were  necesswily  prgu- 
dicial  to  the  reversion." 

In  Thomlm  v.  Adam$  (4),  to  trespass  for 
taking  goods,  removed  to  avoid  a  distress, 
defendant  justified,  as  landlord  to  one  Neil- 
sen,  averring,  that  rent  was  in  arrear,  and 
that  Neilson  fraudulently  and  dandestinely 
removed  the  goods  from  off  the  premises  to 
prevent  defendant  from  distraining,  and 
conveyed  them  to  plaintifTs  house,  and  that 
defendant,  within  thirty  days,  followed  and 
took  them.  It  was  objected,  that  the  plea 
did  not  directly  charge  that  the  goods  were 
the  property  of  Neilson.  Defendant's 
counsel  argued,  that  the  plea  shewed  clearly, 
by  implication,  that  they  were  the  goods  of 
Neilson,  because  it  said  Neilson  fraudulently 
and  clandestinely  removed  them  from  the 
premises^  which  imported  necetntate^ 
that  they  were  his  property,  otherwise  the 
removal  of  them  (as  nr  as  regarded  tlie 
landlord,)  could  not  be  fraudulent  and  dan- 
destine.  But  Lord  EUenborough  thus  ex- 
presses bis  dissmt  from  (bis  prindple  of 
mferenee:  » I  cannot  say  that  the  tirms 
*  fVaudulently  and  clandestinely'  supply  by 
necessary  intendment  the  al  legation  that  these 
goods  were  the  property  of  Neilson."  Here 
the  count  simply  charges  that  the  writ  was 
"  duly  indorsed  for  bail and  this  Court 
is  called  upon  to  declare,  either  that  these 
words  necessarily  intend  the  all^ation  of 
an  affidavit  filed  of  record  previous  to  the 
arrest,  or  that  such  last  allegatioo  is  unne- 
cenuy,  and  consequently  no  proof  of  such 

(4)  5  HanL  ft  Sehr.  38. 


afRdavit  would  be  necessary.  The  judg- 
ment of  the  Court  below  has  dedded,  that 
both  concur.  The  Judges  commence  by 
treatii^  the  &ct  of  an  aflSdavit  as  immaterial 
and  unnecessary,  either  in  allegation  or 
proof;  and  yet,  aa  if  ^  a  misgiving  in  their 
own  minds  of  the  correemess  of  such  a  con- 
struction of  the  words  of  the  second  section, 
they  say — It  is  material,  and  it  is  alleged  by 
the  words,  "duly  indorwd  for  bail.**  They 
first  coincide  with  the  dictum  of  Mr.  Justioa 
Buller,  in  Webb  v.  Hearne  (5),  as  to  its  im- 
materiality, and  the  resiilts  of  the  careful 
omission  of  all  mention  of  an  affittavit  in 
the  declaration,  as  relieving  the  plaintiff's 
case  from  the  burthen  of  superfluous  evi- 
dence ;  a  decision  quite  inconsistent  with 
the  doctrine  of  intendment,  which,  if  it  did 
really  exist,  would  necessarily  reqnire  as 
much  proof  as  a  direct  and  distinct  aver- 
ment ;  and  would  deprive  the  special  plea- 
der of  all  the  merit  of  an  ii^enious  inven- 
tioQ  of  a  count,  which  should  spare  super- 
fluous evidence.  For  the  prindple  laid 
down  in  Webb  v.  Hearne  is  the  true  one,  as 
lo  the  evidence  in  suppcwt  of  avermmts, 
whether  expressed  or  implied ;  that  if  ma- 
terial and  suhstantial,  they  must  be  proved  ; 
if  immaterial,  they  need  not  be  proved,  even 
though  directly  and  positively  charged ; 
and  the  noosuit  in  that  case  was  maintained, 
notwithstanding  the  dictum  of  Mr.  Justice 
Buller. 

Mr.  Justice  Bayley. — There  are  many 
averments  which  may  be  omitted;  but 
which,  if  introduced,  tnongh  nnneoessarily, 
must  be  proved. 

Mr,  tVybom. — ^Material  and  substantial 
ftcts,  tht^rii  not  directly  averred,  yet 
whidi  the  Court  is  bound  to  infer  from  (as 
bdng  included  in)  other  more  comprebm^ 
sive  allegations,  must  be  proved  ;  as  weU 
as  all  direct  averments  of  description,  al- 
though immaterial  and  unnecessarily  set 
forth;  and  if  the  plaintiff  undertake  to  set 
them  forth,  and  do  so  incorrectly,  he  must 
fail:  for  air  averments  of  description  must 
be  literally  proved,  though  immaterial  to 
the  gravamen  of  the  cause  of  action.  As 
if,  in  a  local  action,  he  set  forth  a  dose  and 
misnanw  it,  or  set  out  immaterial  parte  of  a 
deed  or  contract  untruly.  But  avennentt 
of  snbstanea  or  venue,  at  disdi^iilicd 

(5)  iBas.ftFaLt8i. 
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from  description,  reqaire  at  most  substan- 
tial proof;  and  where  immaterial  to  the 
gravamen  of  the  charge,  may  be  rejected 
as  surplusage, — as,  the  name  of  a  close  in  a 
transitory  action — the  scienter,  in  tort,  or 
auumpsit,  on  a  warranty — request  of  pay- 
ment of  a  bill  of  exchange,  in  an  action 
againat  the  acceptor — rerasal  of  payment 
of  a  note,  by  the  maker — aTennent  of  the 

Elamtiff'a  trade,  in  an  action  for  m  libel  on 
im  io  hia  private  capaetty,  and  not  of  him 
in  bis  boBHiess  as  such  tradesman :  all  tHese 
direct  averments  of  substance,  being  imma- 
terial to  the  gravamen  of  the  cause  of  ac- 
tion, need  not  be  supported  by  any  evideDce 
at  the  trial. 

Then,  is  the  existence  of  an  a£Bdavit  on 
record  for  a  bailable  cause  of  action  pre- 
vious to  the  arrest,  material  to  the  gravamen 
of  the  plaintiflTs  cause  of  action  ?  If  so, 
according  to  the  case  of  Bmatr  /ones, 
it  roust  be  not  only  provedi  but  averredw 
It  is  certainly  not  averred  in  direct  lan- 
guage, it  must  therefore,  if  at  all,  be  infer- 
red, from  what  is  directly  averred  ; — and  I 
maintain,  that  to  adroit  the  possibility  of 
such  inference,  the  materiality  of  the  infer- 
red allegation  most  be  assumed ;  for,  with 
the  greatest  deference,  I  apprehend  that 
this  Court  would  not  infer  what  is  declared 
to  be  immaterial,  wheUier  your  Lordships 
infer  it  or  not. 

The  case  of  Croke  v.  Domlmg^  relied 
on  by  Mr.  Justice  BuUer,  in  Webbv^ffeanUt 
cannot  apply  to  the  present  action ;  and 
npon  referring  to  that  case  in  BuUer'g  Niti 
Prm$,  the  mde  distinction  between  the  two 
cases  is  apparent.  That  great  Judge  speaks 
of  a  case,  in  which  it  was  held  unnecessary 
to  produce  an  affidavit  in  support  of  such 
an  averment  as  the  present — (and  this  is  ex- 
actly what  I  am  contending  for ;  to  combat 
the  inferetue  of  an  aflBdavit  which  is  now 
sought  to  be  raised  from  the  very  name 
wonls,  only  enforced  by  tlie  word  "  duly  "). 
Why  was  it,  in  that  case,  that  the  declara- 
tion (without  any  averment' of  an  afildavit 
to  hold  to  bail)  was  held  snIBcient  7  Be- 
cauae  it  was  an  action  by  a  defendant,  in  a 
fimner  suit,  for  a  malidous  arrest ;  and  it 
would  have  been  monstrous  to  have  requi* 
led,  in  audi  case,  proof  of  an  affidavit  (and 
consequently  an  averment  of  one),  which, 
if  it  did  not  really  exist,  could  but  have 
aggravated  the  wrong.    Besides,  the  plam* 


tiff"  there,  had  nothing  to  do  with  the  filing 
such  affidavit ;  and  it  is  a  rule,  thai  a  party 
shall  not  be  called  upon  to  aver  and  prove  a 
liuJt,  which  is  not  l^ally  presumed  to  be 
within  his  own  knowledge. 

Lord  Tenterdat. — Certainly,  a  defendant, 
suing  a  former  plaintiff'  for  damages  for  a 
malicions  arrest,  is  not  bound  to  ^rove  more 
dian  the  indorsement  on  the  wnt,  to  esta- 
Uisb  his  agency,  in  that  arrest.  Had  that 
phtinlHT  caused  him  to  be  antested  by  that 
indorsement  mly,  without  any  previous  aflB- 
davit, that  omission  would  have  been  no 
valid  defence  to  the  claim  for  compensa- 
tion: that  oaae  and  the  preaent  bnr  no 
vcsemUance. 

Mr.  Wyhonu — Then,  my  Lord,  the  right 
to  arrest  at  all,  in  the  action  against  Kirk, 
being  given  by  the  second  section  of 
the  statute,  I  submit  that  this  statnie 
ought  to  be  declared  upon,  as  strictly  as  in 
all  other  actions  on  penal  statutes,  e.  g,  by 
requirii^  the  plaintiff  to  negative  every  ex- 
ceptiwcoatamed  in  the  enacting  clause;  or, 
if  lie  sue  upon  the  exception  (as  in  this 
case),  to  shew  clearly  that  he  comes  within 
all  its  provisos.  This  doctrine  is  illus- 
trated in  the  case  of  Speir*  v.  Parker  (6)  ; 
where  the  plaintiflTs  declaration  (for  the 
penalties  imposed  by  the  1 9th  Geo.  2.  c.  30. 
for  impressing  a  mariner  in  the  West  India 
trade,)  was  held  defective ; — not  having  dis- 
tinctly averred,  that  the  mariner  had  not 
deserted  from  any  of  his  Majeaty's  ships  of 
war ;  and  the  defendant  was  not  driven  to 
plead  the  exception.  This  rule,  in  actions 
on  statutes,  of  negativing  in  the.declaration, 
what  in  ordinary  cases  might  seem  to  be 
more  properly  matter  of  defence,  has  since 
been  extended  to  exceptions  contained  in 
subsequent  sections,  if  they  refer-  to  the 
enacting  clause.  .But  here  the  exception 
upon  which  the  plaintiff  sues  is  in  the  en- 
acting clause  itself.  In  that  section,  which 
abolishes  all  arrests  of  the  body,  then  exist- 
ing at  common  law,  with  the  solitary  ex- 
ception, of  process  for  a  certain  amount 
accompanied  by  certain  formulce :  without 
which,  tliat  section  conveys  no  statutory 
right  to  arrest  for  debt,  in  lieu  of  the  former 
annulled  common  law  right.  Therefore,  the 
plaintiff  having  shewn  no  compliance  with 
all  those  formmlee,  and  havii^  no  other  right 

(6)  1  Tens  Bep.  141. 
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to  arrest,  h»  sbewo  no  tight  at  all  to  im- 
pruon  Kirk. 

Afr.  JuMtiee  Aijr&y.— Do  you  mean  to 
contend,  that  before  this  statute  the  plaintiff 
could  not  have  arrested  Kirk  for  debt  t 

Mr.  Wyborn. — I  admit  that  he  could,  at 
common  law, 

Mr.  Justice  Bayley, — Then  your  assertion 
of  the  right,  being  by  statute  only,  is  too 
broad.  The  analogy  between  this  action 
and  those  on  penal  statutes  is  not  strict :  for 
in  those  actions,  the  statute  alone  gives  the 
right— in  this  the  statute  right  is  8upe> 
added. 

Mr.  Wyhom. — I  shall  endeavour  to  con- 
vince your  Zjordships  that  the  fbnner  right 
was  extinguished.  The  common  law  right  to 
arrest  in  actions  »  &miractUf  was  obtained 
by  usurpation,  and  only  by  means  of  a  fic- 
tion. In  the  early  periods  of  the  common 
law,  arrests  in  civil  actions  were  restrained 
to  those  for  trespasses  "  vt  et  arvus"  and 
only  then  permitted  because  the  public  peace 
was  thereby  endangered.  In  order  to  ex- 
tend  this  power,  plaintiffs  were  (and  still  un- 
necessarily retain  the  form)  obliged  to  feign 
such  injury  to  the  public  peace,  in  the  writ 
of  cUxusum  fregii  ;  and  coupling  with  that 
fictimi,  a  real  cause  of  action  "  ex  contractu," 
mere  creditors  became  empowered  to  hold 
their  debtors  to  bail ;  and  as  all  rights  are 
liable  to  abuse,  many  individuals  were  de- 
prived of  their  liberty,  for  frivolous  sums, 
and  on  vexatious  pretexts,  where  no  real 
debt  existed  ;  but  arrests  were  made  use  of 
in  order  to  extort  money,  by  the  dread  of 
that  which  is  still  recognized  in  Scotland, 
as  a  legitimate  mode  of  enforcing  payment 
of  a  just  debt— tf.^.  the  tqualor  carceris* 
The  individual  misery  and  general  evil,  re- 
sulting from  this  innovation,  called  forth  this 
statute,  which  states  in  its  title,  the  object 
of  the  legislature — viz.  "  An  act  for  the 
preventing  frivolous  and  vexatious  arresu :" 
the  first  section  of  which,  abolishes  all  com- 
mon law  arrests  for  causes  of  action  un- 
der 101  i  and  the  second  section  expressly 
prohibits  plaintiS  from  proceeding  to  ar- 
rest the  body  of  a  defendant,  for  sums 
above  1 0/. ;  unless  the  process  against  the 
person  be  accompanied  by  certain  forms  pre- 
vious to  the  actual  arrest.  Thus  the  usurp- 
ed common  law  right  (by  virtue  of  a  fiction) 
to  arrest  for  debt,  was  effectually  and  for 
ever  abolished  by  atatiite.   The  lubaequent 


nght  given,  by  the  second  section,  in  the 
case  of  an  affidavit  and  indorsement,  was  a 
sole  original  right  to  arrest  for  debt,  and  not 
cumulative.  I  take  it  to  be  as  much  a  new 
power,  given  to  plaintiffs,  under  certain  sa- 
lutary restrictions,  as  if  no  common  law 
right  had  ever  existed :  and  therefore  I  trust 
I  have  established  my  analogy  between  this 
action  and  others  on  penal  statutes.  For  no 
right  to  arrest  by  virtue  of  an  affidavit  on 
record  existed  at  common  law,  in  cases  of 
contract :  and  no  right  to  arrest  on  contracu 
now  exists,  except  by  virtue  of  such  af- 
fidavit, so  recorded,  and  process  indorsed 
previous  to  the  arrest,  as  enacted  by  that 
statute. 

The  sheriff  is  expressly  prohibited  from 
taking  bail  for  more  than  the  sum  expressed 
in  the  affidavit  and  indorsement.  Why  did 
the  statute  stipulate  for  an  affidavit  of  debt 
at  all  ?  As  the  only  means  the  legislature 
could  devise,  for  effectuating  its  object;  viz. 
to  prevent  frivolous  and  vexatious  arrests  ; 
no  means  could  be  conceived  more  efficaci- 
ous, than  by  permitting  arrests  only  at  the 
peril  of  an  indictment  for  purjury — should 
no  such  sum  be  really  due.  Why,  filed  of 
record  ?  To  facilitate  the  remedy  and  pre- 
vent the  possibility  of  evading  lenl  evi- 
dence of  what  .had  been  sworn.  Why  the 
cause  of  action  to  be  expressed  in  the  af- 
fidavit 7  To  prevent  the  absence  of  a  pre- 
sent cause  for  arrest,  from  being  supplied 
by  any  subsequently-acquired  right;  by 
which  a  former  illegal  arrest  might  be  cured. 

That  frauds  and  enormities  were  flagrant, 
in  the  exercise  of  this  usurped  right  to  ar- 
rest for  debt,  at  the  period  of  this  statute* 
may  be  inferred  from  the  fourth  section  - 
the  legislature,  foreseeing  that  those  vexa- 
tious proceedings  would  be  (if  at  all)  ef- 
fected through  the  instrumentality  of  men 
acting  as  the  legal  agents  of  plaintiffs  in  the 
superior  courts;  and  feeling  the  necessity 
of  deterring  men,  cbnvicted  of  such  misde- 
meanors, from  thereafter  acting  or  intermed- 
dling between  suitors.  That  fourth  sectioa 
anthorices  any  Judge  of  the  superior  Courts 
to  inquire  summarily,  whether  any  indivi- 
dual, convicted  of  subornation  of  per- 
jury or  eommon  barretry  (7),  shall  be  found 

(7)  A  common  bamtor,  is  defined  by  Lord  Coka 
to  be  a  emnmon  mover,  exdter,  or  muDtsiiier  of 
stdu,  qvamb,  or  parties  in  coortt,  or  b  the  ooontrj. 
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acting  thereafter  as  an  attorney,  solicitor,  or 
agent,  in  those  courts,  and,  upon  being  sa- 
tisfied of  the  fact  of  his  so  acting,  to  order 
such  person  to  be  transported  as  a  comnum 
felon.  The  enormities  must  have  been 
flagrant  indeed,  to  have  made  it  necessary 
in  this  country,  so  recently  as  the  reign  of 
Geo.  I.,  to  dispense  with  eTen  the  form  of 
an -indictment,  or  the  intervention  of  any 
jury,  to  deal  with  a  subject  asa  common  felon, 
for  nmply  acting  as  n  law  agent :  a  power 
ao  extenaiTe  as  s^om  to  be  exercised,  put  in 
Oriental  states ;  and  wliich  could  o^  have 
been  received  by  the  nation,  uptm  a  convic- 
tion of  its  absolute  necessity,  in  order  to  en- 
force the  provisions  of  this  humane  statute ; 
which  secures  the  liberty  of  the  subject 
from  vexatious  attacks,  by  the  terrors  of  an 
indictment  for  peijury  against  the  plaintiff, 
and  a  summary  transportation  as  a  felon 
against  the  legal  agent,  if  he  had  previously 
been  convicted  of  the  misdemeanor  of  bar- 
retnr. 

What  would  be  the  situation  of  a  sheriff, 
if  this  mode  of  declaring,  with  the  profess- 
ed objectof  evading  the  necessity  of  proving 
any  recorded  aflSilavit  of  debt  previous  to 
the  arrest,  be  sapported  by  this  Court  ?  He 
may  be  the  victim  of  a  conspiracy,  without 
any  means  of  defending  himself.  An  indi- 
gent man  may  sue  out  process  for  a  fictitious 
debt,  indorsed  for  bail  to  a  lat^  amount, 
against  an  accomplice,  who,  on  being  ar- 
rested, may  give  notice,  that  the  process  is 
void  for  want  of  an  affidavit  of  debt  on 
record,  and  threaten  the  sheriff  with  an  ac- 
tion. He  would  be  thus  between  two  fires. 
If  he  detun  him  (after  notice,  at  any  rate), 
he  is  a  trespasser,  and  must  pay  in  damages. 
If  (as  in  the  present  case)  he  discharge  him, 
he  is  sued  by  the  fictitious  plaintiO^  for  an 
eacape,  and  by  this  dextrous  method  of  de- 
claring, according  to  the  decision  of  the 
Court  below,  that  plaintiff  would  be  enabled 
to  recover  against  the  sheriff,  the  whole  no- 
minal debt,  without  that  sheriff  having  a 
right  to  call  upon  him  to  prove,  or  to  ques- 
tion the  exbtence  of,  any  previous  affidavit 
of  debt  on  record ;  it  being  a  notorious  fact 
that  none  such  ever  existed,  although 
made  a  solemn  stipulstion  by  the  statute,  in 
favour  of  the  liberty  of  the  subject.  And 
it  u  not  so  much  against  the  mode  of  de- 
claring, but  against  the  avowed  conie- 
quenops  of  audi  mode,  nptm  die  evidence 


to  be  adduced,  that  I  urge  every  argument 
to  induce  this  Court  to  prevent  the  mani- 
fest wrong,  which  may  and  must  ensue,  if 
such  evidence  ii  lo  to  be  hereafter  ^a- 
pensed  with. 

The  Court  below  has  spoken  of  prece- 
dents both  wajrs.  I  have  taken  ^eat  patna 
to  inform  myself  upon  this  subject,  and  I 
beg  leave  to  say,  that  all  the  printed  pre- 
cedents which  I  have  found  in  this  particu- 
lar suit,  against  the  sheriff  for  an  escape, 
(even  to  the  last  edition  of  a  very  approved 
treatise  on  pleading  (8),  published  only  last 
year),  contain  the  averment  of  an  affidavit 
on  record.  It  cannot  be  found  in  Lilly  or 
Rastall,  (for  they  compiled  previous  to  the 
statute),  but  I  fiod  a  clue  to  the  present  de- 
claration in  a  note  to  a  precedent  in  the  able 
work  I  have  just  alluded  to;' it  refers  to 
another  note  to  a  precedent  in  debt  on  batl- 
bonda,  and  in  that  note  are  the  following 
words,  as  applicable  to  this  ancient  aver- 
ment of  an  affidavit  on  record — "  It  is  not 
advisable  to  insert  this  averment,  as  in  some 
cases,  an  office  copy  of  the  affidavit  must 
be  {iroved  to  support  it,  and  in  others,  the 
original  affidavit  itself.  Therefore  to  avoid 
all  difficnlQr  it  is  in  general  adviaable  mere- 
ly to  state  the  indorsement  for  bail  without 
referring  to  the  affidavit."  Avoid  all  dif- 
ficulty f  What  proof  so  simple,  so  easy,  so 
removed  from  any  the  slightest  difficulty,  aa 
an  office  copy  of  the  record,  produced  b^ 
any  attorney's  clerk  who  has  examined  it 
with  the  original  ?  Is  not  this  note,  an 
indication  to  those,  who  know  and  feel  that 
they  cannot  prove,  because  there  is  not  any 
affidavit  on  the  file— a  mode  of  extorting 
from  the  sheriff  by  meana  of  such  an  action, 
so  declared  in,  that  sum,  which  they  never 
could  have  recovered  from  the  nominal  de- 
fendant t  Is  not  this  a  mode,  by  subtlety 
in  pleading,  virtually  to  repeal  an  act  of 
parliament  made  for  the  express  purpose  of 
preventing  vexatious  arrests  ? 

Mr.  Justice  Littledale. — I  cannot  agree 
with  you  as  to  the  effect  of  this  statute  in 
abolishing  the  common  law  right  of  arrest 
in  civil  actions.  Every  day,  Judges  make 
orders  for  the  arrest  of  persons  for  violent 
assaults,  and  actions  for  criminal  conversa- 
tion, where  no  affidavit  of  debt  is  made,  to 
the  amoimt  of  10/. 

(B)  Clnt^  CO  FlstdiBK. 


Digitized  by 


M  CX>URT  OF  KINO'S  BENCH  i 


Mr.  ffffbem* — I  ipdce,  my  Lord,  of  ae» 
Uoiu  AC  cmfrocfH  onljr,  and  my  objeetifni 
to  tbU  dedaratioD  is,  that  it  does  not  shew 
any  right,  or  authority  to  the  sheriff  to  take 
Kirk  into  his  custody.  Had  he  been  ar- 
rested by  a  Judge's  order,  it  should  have 
been  shewn.  And  then  it  would  not  have 
supported  this  action,  for  it  would  not  then 
correspond  with  the  process  set  forth,  which 
is  for  a  debt  for  50/.,  iodorfeed  for  bail  for 
St5l.  Every  part  of  this  record  presents 
indida  of  fraud.  The  writ  against  Kirk 
is  returnable  in  Michaelmas  term  IBlSS ; 
the  sheriff  diachai^es  him  long  before  the 
■ame  term ;  the  pbiiitiffs  m^nt  dien  have 
ruled  him  to  retvm  the  writ,  to  which  rule 
he  nught  have  returned  the  special  matter  ; 
and  upon  that  return  the  whole  merits  of  the 
arrest  would  have  been  disclosed.  No  sueh 
rule  is  served.  The  sheriff  quits  office  in 
Feb.  1826,  and  not  until  Michaelmas  1827,  is 
this  declaration  against  him  for  an  escape  t 
auod  to  this  special  demurrer,  assigning  the 
purposed  omission  for  cause  (in  order  to 
allow  them  to  amend  if  they  dared  try  upon 
the  merits),  th^  rely  upon  the  immate- 
riality of  any  affidavit  of  debt  at  all,  to 
warrant  the  iberiff  in  nialuBg  the  arrest. 
The  sheriff  has  acted  accordmg  to  the  let- 
ter of  the  statute  under  the  drounntniete. 
But  it  is  said,  he  may  plead  the  omisuon  of 
an  affidavit  in  bar.  Not  if  it  be,  as  asserted, 
immaterial;  and  if  material,  he  is  not  driven 
to  plead  any  matter,  which,  if  a  defence  at 
all,  is  because  an  affidavit  was  a  prelimi- 
nary ingredient  to  the  plaintiflb'  right  of 
actifHi,  who  sre  bound  to  shew  a  prior  legal 
imprisonment,  before  the  sheriff  could  be 
guilty  of  any  breach  of  duty  in  permitting 
him  to  go  at  large.  This  is  not  a  defence 
arising  tx  post  facto ;  as  in  Ftnnour  v.  Phil- 
Hps  (9),  where  the  sheriff  returned,  diat  the 
cwfendant  forcibly  rescued  himself.  But  -it 
is  Uie  want  of  a  condition  precedent  to  the 
sheriff's  right  to  arrMt  Kirk's  body ;  and 
tlie  plaintira'  right  to  direct  him  so  to  do. 
The  statute  has  completely  destroyed  the 
previous  interpretation  given  to  the  words 
of  a  capiat  ad  respondendum  and  latitat. 
These  writs  command  the  sheriff,  in  terms, 
to  take  the  body  of  the  defendant,  and 
have  him  in  court  at  the  return  of  the  writ. 
The  second  section  says,  that  ^though  pro- 

(9)  1  Holt,  ssr. 


eeas  i^fainst  the  persoB  to  any  amouit  abore 
lot.  shall  he  issued,  yet  the  plaintiff  (ex- 
cept in  certain  cases)  shall  not  therefore 
proceed  to  arrest  the  body  of  the  defen- 
dant,  but  merely  serve  him  personally  with 
a  copy ;  therefore,  unless  those  other  facts 
concur  with  the  writ,  the  sheriff  was  bound 
to  serve  him  personally  with  a  copy,  and 
never  could  legally  have  arrested  his  body ; 
and  it  does  not  appear  that  any  affidavit 
authorized  an  arrest,  for  any  bailable  sum,  in 
the  particular  action  for  which  this  indorsed 

Srocess  issued.  What  the  plaintiff  cannot 
o'  in  perstm  he  ooald  not  do  by  the  sheriflf 
for,  fin  foot  per  aUtm  foot  per  u.  The 
sheriff  was  bound  to  take  notice  of  this 
prohibition  in  the  second  section,  to  take 
bail  for  no  more  than  ^  sum  specified 
in  the  affidavit  and  indorsemeht,  without 
whidi,  both  the  nrit  and  indorsement  are 
(as  far  as  regarded  him)  inoperative  and 
non>obligatory.  I  shall  now  submit,  tliat 
the  existence  of  the  affidavit  on  the  file,  is 
a  most  essential  protection  for  defendants, 
io  another  point  of  view ;  and  this  is,  in 
fiut,  an  action  aounst  the  defendant  Kirk, 
ibr  an  eseape.  The  Judges  of  all  the  supe- 
ricw  courts,  anxious  to  give  efiect  to  the 
benevolent  olgect  of  tbe  statute — and  with- 
out their  aid,,  statutes  wcrald  soon  prove 
nugatory  and  even  misdiievioas — have  laid 
down  for  themselves,  rules,  in  the  construe* 
tion  of  the  language,  and  even  technical 
forms,  of  those  affidavits  to  hold  to  bail ; 
which  may,  to  those  ignorant  of  their  mo- 
tives,  appear  hypercritical.  In  the  first 
place,  although  the  error  or  omission  in  the 
most  trifling  parts  be  manifestly  those  of 
haste  and  inadvertence,  as  w  indebted,  for 
i*  indebted,  and  the  sense  is  obvious ;  yet 
tliey  never  allow  a  sof^lemental  affidavit 
to  correct  these  errors,  but  invariably  dis- 
durge  the  defendants ;  and  the  same  if  then 
be  any  interlineation,  or  erasore  in  the  jurat. 
If  it  be  entitled  in  any  cause,  an  express 
rule  of  court  declares  il  shall  not  be  read 
if  filed.  It  must  contain  the  true  place  of 
abode,  and  true  addition  of  the  state  or  de- 
gree of  the  deponent,  or  it  is  of  no  effect ; 
if  he  describe  his  residence  as  late  of  such 
a  place,  it  is  bad ;  and  if  the  mistake  in  the 
description  of  that  place  of  abode  be  evi- 
dently a  slip,  and  cannot  be  construed  two 
ways — as  Dorset  Place,  Clapham  Road, 
M'Metex,  for  Surregt  it  is  fiital;  and 
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efiniJIy  so,  if  tli«  defendants*  christian  name* 
are  set  forth  by  their  initials.  It  must  be 
positive  as  to  the  debt»  and  not  at  all  argu- 
nwntative : — "  therefore  he  owes,"  or  "  as 
appean  by  the  bond/'  or  "by  the  Mas- 
ters allocatur,"  or  "  as  he  believes,"  are 
iasnfficient.  If  the  cause  of  action  be 
not  strictly  defined,  and  not  clearly  shewn 
to  be  a  1^1  (as  diatingnished  from  an  equi- 
table) debtj — as,  if  it  say  so  much  m  trover 
or  iqMM  promta,  or  km*  subsoiption  ai 
member  of  a  reading  club,  or  even  for 
"  goods  sold  to,"  or  "  work  and  labour  for" 
the  defendant,  unless  it  go  on  to  state,  at  the 
special  instance  and  request  of  the  defen- 
dant ;  or  "  goods  sold  for  "  instead  of  *'  to  " 
defendant ;  or  "  upon  the  balance  of  ac- 
counts" (for  they  might  possibly  be  merely 
equitable),  the  defendant  will  be  discharged. 
So,  if  the  demand  be  for  the  penalty  for 
breach  of  an  agreentent  to  marry,  without 
ahewing  **  a  mutuality  of  promisea,"  or  on 
a  lull  of  exchange,  if  it  do  not  go  on  to 
sute,tbat  **  the  bill  is  due,"  andalso  "that 
it  remuns  unpaid so,  if  no  aflSdavit  be 
previously  made,  or  not  duly  filed,  or  if  the 
sum  sworn  to  be  not  indorsed  on  the  writ, 
or  the  affidavit  be  filed  not  with  the  proper 
offioer(as  with  the  filazer  of  another  county), 
or  if  it  contain  two  distinct  causes  of  action, 
at  the  suit  of  the  same  plaintifT,  though 
arrested  upon  one  only,  this  Court  will 
invariably  discharge  him.  Can  it  then  be 
maintained  for  an  instant  that  the  fkct  of  a 
previonB  affidavit  filed  or  not,  is  immate- 
terial,  and  that  it  is  useleu  and  superfluoua 
evidence  in  an  action  by  this  plaintiff 
against  the  sheriff  for  allowing  die  escape 
of  a  defendant  alleged  to  have  been  taken 
and  in  his  custody  by  virtue  of  a  simple 
indorsement,  without  shewing  any  affidavit 
at  all?  when  the  Court  would  instantly 
have  discharged  him  for  such  defect,  had 
he  been  detained,  and  possessed  the  means 
of  procuring  a  haheat  corpus. 

The  second  question  is,  whether  the  word 
"  duly "  necessarily  imports  more  facts 
than  ez|Hreased  by  dw  aubaequent  words 
affixed  to  that  adverb.  This  Court  has 
axpreaaly  defined  the  liinits  of  its  interpre- 
taticm  of  the  adverb  duly;  the  case  of 
Everard  v.  Paterton  (10)  was  an  action  of 
^bt  on  an  award.    The  submission  was 

(10)  «T«ittt.£45. 
VouTm.  K.B. 


to  the  arbitrators,  so  that  they  made  their 
award  in  writing  under  their  hands  on  ■ 
certain  day ;  and  the  declaration  (after 
stating  that  submission)  averred  that  the 
arbitrators  in  due  manner  and  before  the 
day  named,  duly  made  their  award  in  writ- 
ii^;  and  a  verdict  was  obtained  by  tho 
plaintiff  in  this  Court.    But  upon  a  writ 
of  error  to  the  Exchequer  Chamber,  that 
judgment  was  reveraea  upon  this  ground: 
•—that  the  averment  of  the  arbitratnra  hav^ 
ing  "  duUf  "  made  their  award  in  writing, 
did  not  necessarily  import  that  it  was 
under  their  hands ;  although  Mr.  Justice 
Littledale,  then  at  the  bar,  urged  every 
mgenious  argument,  to  induce  the  Court 
of  Appeal  to  extend  the  meaning  of  the 
adverb  **  duly,"  and  to  support  the  propo- 
sition, that  an  award  d^y  made  in  writ- 
ing, must  mean,  made  wiui  all  the  £cirma- 
litiea  which  the  previoualy  stated  submis- 
aim  required;  and  that  those  words  were 
equivalent  to  an  express  aTerment  that  die 
award  was  made  under  the  hands  of  the 
arbitrators.    That  construction  of  the  Ex- 
chequer Chamber,  overruling  the  judg- 
ment of  the  King's  Bench,  has  been  re- 
viewed and  supported,  in  this  court, 
in  the  recent  case  of  W^iam  v.  Qer- 
fnaine(ll),  where,  in  an  action  by.  the 
indorsee  of  a  bill  of  exchai^,  against  an 
acceptor  for  honour  of  the  drawer,  the 
declaration  averred,  duu  the  bill  was  duly 
presented  at  the  place  where  it  was  made 
payable  by  the  acceptance,  and  pasrmoiC 
of  the  money  duW  demanded  aceordii^  to 
the  tenor  and  effect  of  the  bill,  and  of  the 
acceptance  and  indorsement.  The  plaintiff 
obtained  a  verdict ;  it  waa  moved  in  arrest 
of  judgment  that  the  declaration  did  not 
aver  a  presentment  for  payment  to  the 
drawee,  and  protest  for  non-pajrment  by 
him,  but  only  to  the  acceptor  for  honour. 
It  was  argued  for  the  plaintiff,  as  in  this 
case,  that  it  sufficed ;  for  it  was  averred 
that  the  bill  was  duly  presented,  and  pay- 
ment duly  demanded,  according  to  the 
tenor  of  the  bill  and  acceptance ;  which 
could  not  be  true,  unksa  presented  bodi 
to  the  drawee  and  acceptor  for  honour,  if 
such  presentment  were  necessary.  But 
such  an  extension  of  the  sense  of  an  aver- 
ment, by  the  mere  anteposition  of  the  word 

.  (u)7B.&C.468;B.c6UwJoaia.K.B.90i.. 
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judgment  ww  arrested  eren  after  the. 
wrdiet.  A  afill  more  reeent  eaie  is  yet 
itronger  in  point:  in  frozier  v.  (/6ne((ll)  the 
declaration  waa  againit  the  marshal  for  an 
escape,  and  averred,  that  the  prisoner  was 
dvdy  committed  tp  the  custody  of  the 
Warden  of  the  Fleet,  by  a  Judge,  in  con- 
tampt,  for  non-payment  of  money  under  an 
award,  which  had  been  dtUy  made  a  rule 
of  ctturt.  This  was  relied  on  by  the  plain- 
tiff's counsel  as  a  sufficient  averment  of  a 
•uamittDCBtt  to  justify  the  receipt  of  evi- 
jfeoee  on  an  order  of  the  Court  of  Common 
Fleas,  &r  an  attachment,  for  non-perform- 
«nocoftheaw«rd{  and  diat  the  plaintiff  was 
1mind(and  so  permitted)  to  prove  the  rule 
for  the  attachment^  that  being  material, 
tliongh  not  expressly  alleged.  Lord  Tenter- 
den  replied  to  that  argument — **  if  that  were 
auffleicnt  to  support  the  action,  the  plaintiff 
vauld  reeover  uaaidum  pr^ta»  H  non 
aJfagiiia."  Mr.  Justiee  Bayley  in  that  ease 
npresses  himself  thus  t  "  In  actions  for 
escapes,  the  plaintiff  must  aver,  and  shew 
m  aridenee,  not  only  the  Mcape,  but  that 
Ihs  prisoner  waa  previously  lawfully  de- 
taiacd.  .  I  have  been  considering  whether 
after  'verdtot,  it  m>uld  be  assumed,  that  an 
order  for  the  attachment  was  proved ;  but 
I  an  satisfied  it  cannot,  for  the  rule  is, 
Aat  you  may  presume  every  thing  to  have 
been  proved,  which  the  allegations  on  the 
record  made  necessary,  but  nothing  else." 
Hare  itia  decided,  by  the  Judges  in  the  court 
balow,  «id  my  learned  friend  is  to  support 
that  decision,  that  this  anci«it  avermait  of 
iui  affidarit  is  immaterial,  because 
dwriff  hat  only  to  look  at  the  indoraemoi^ 
Mud  b  thwefOTe  wisdy  omitted,  for  the 
MproB  purpose  of  rendering  such  evi- 
dMioa  nnoecessary.  That  is  the  basis  of 
the  judgment,  I  humbly  maintain  that  the 
odfy  possible  means  of  supporting  the  de- 
oUradoB,  according  to  the  prineifdes  of 
intendtticafeB,  is  to  pronounce,  that,  inaa- 
much  as  it  is  an  essential  ftct  to  be  proved, 
notwithstanding  the  apparent  omission  of 
tkst  malarial  averment,  it  atill  exmts  upon 
ttu  Moord,  by  nsaeaawy  implication ;  that) 
IMag  sa,  it  mvat  be  proved;  and  tJurt, 
aflMT  TCtdiet,  tbia  Court  would  thereftire 
aasnne,  the  naord  of  an  affidavit  had  beat 
proved  at  the  trial.  For,  if  not  material, 
(U)  S       G.tM«      6  Law  jMm.K3.tCl. 


it  cannot  be  intetnded :  die  Coiut  bfehw 
haa^dedded  it  to  be  immaterial,  upon  dw. 
authority  of  BuUer,  J.  in  9Vehb  v.  Hcamt,  (  L 
B.&P.  281.)  As  both  these  constructiotts 
of  the  effect  of  this  allegation  caimot  exist 
together,  this  Court  has  to  decide  in  the 
alternative — First,  Whether  the  averment 
be  material — Secondly,  Whether  (if  so)  it 
be  necessarily  implied  by  the  words,  *'  duJy 
indorsed  for  bail."  ^he  vigiluice  and  strict* 
ness  of  the  Courts  were  never  more  neces- 
sary than  at  present ;  for  the  enonnitiea 
practised  by  individuids,  under  colour  of 
legal  process,  continue  as  fiagraat  aa  in  the 
days  of  this  statute.  It  ia  reported  in  the 
recent caae  of  itfbrgon  v.  S&orl{li),  that 
an  iildividual  was  taken  in  execution  on  a 
pretended  judgment,  who  never  knew  the 
plaintiff,  or  had  any  dealings  with  any  ono 
of  the  nune  of  Morgan ;  bad  never  been 
applied  to  by  him,  or  served  with  any  pro- 
cess, or  notice  of  any  cause  of  action,  until 
actually  arrested  on  final  process.  Yet 
he  waa  dliliged  to  pay  the  money  to  the 
sheriff^  and  forced  to  the  circuitous,  tedi- 
ous, alHl  expensive  remedy  of  a  apeeial 
api^ication  to  the  Court  for  relief.  It 
would  be  more  convenient  to  albw  a  sheriff 
a  reasonable  discretion  ui  such  circum- 
stances, than  to  compel  him  at  ail  hazards, 
to  execute  process,  which  he  knows  to  ba 
fraudulent  and  void. 

Mr.  Serjeant  Rustellt  far  the  defendaata 
in  error.— In  the  first  [dace,  the  declaration 
is  sufficient ;  for  it  contains  an  averment 
that  a  writ- issued  duly  kidorscd  for  bal  for 
25/.  Much  has  been  said  of  the  hardship 
which  m^ht  result  to  the  sberUP  frooa  a 
judgment  for  the  plaindfii  below ;  but  the 
Court  win  take  cognizance  of  the  welln 
known  foct,  of  the  sheriff  having  secaritica 
against  any  personal  injury ;  and,  moreover, 
if  be  should  be  now  compelled  to  make 
good  this  loss,  be  has  ample  means  of  re- 
dress ;  for,  should  the  fact  of  the  omissidn 
of  any  affidavit  against  Kirk  he  verified, 
the  defendant,  Kirk,  as  well  as  the  sheriff, 
have  abundant  remedies  against  the  plain- 
tifi&  below.  Secondly,  the  sheriff  has  do- 
tlung  to  do  with  ^  affidavit ;  and  aead 
only  hwk  to  writ  itself,  and  indona* 
ment,  to  warrant  the  arrest  and  deteatkm. 

Lord  TtM/erdetu — Thequcation  bare  is, 
not  whether  the  sheriff  was  bound,  or  au- 

(M)  «BiDg.  147;  a.Cb«Lsir Joam.  C.F.151. 


Digitized  by 


• 


MICHAELMAS  TERM.  i8»». 


15 


th«mecl,  to  nuke  the  anreBt,  and  obey  the 
writ  at  all  OTents ;  but  whether  the  plain  tifll^ 
e»  euatain  their  complaint,  against  the 
theri^  Ibr  not  arresting,  upon  a  writ  only 
illrged  to  be  indorsed ;  after  the  words  of 
(he  statute,  restnrining  those  plsintilft  flrom 
arresting  the  body  of  their  defendant,  ex- 
cept in  case,  and  for  the  limited  amount  of 
die  sam  expressed  in  the  affidavit  of  debt 
on  record  and  the  indorsement. 

Mr.  Sfrjeant  Ruaett.—This  Court  will 
give  weight  to  the  precedents  in  these  ac- 
tions. Mr.  Serjeant  Williams,  in  his  edi- 
tion  of  Saunders,  has  added  a  note,  in  the 
ease  of  Oreen  v,  Jonet,  (S96,  a.)  upon  the 
^eadh^  on  this  Tcfy  statute  of  the  12th 
Geo.  1.  e.  29 ;  and  the  editors  express 
their  opinrni  upon  the  Immateridity  of  this 
additional  arerment  of  an  affidavit  on  re- 
cord, and  cite  their  authorities  (13). 

Lord  Tenterden. — It  is  now  late ;  we  shall 
besr  you  again  on  Friday;  but  it  will  be 
necessary  for  you  to  obviate  this  objection 
of  the  variance  between  your  declaration  and 
Ac  words  of  the  second  section  of  the  statute. 
Ufiless  yoQ  do  this,  you  cannot  support  this 
Judgment.  I  observe  another  omission  hi 
yoDrdeelaration,but  upon  which  at  present  I 
give  no  opinion.  Tbe  first  section  ex- 
presssly  puts  an  end  to  all  arrests,  unless 
ror  10/.  and  upwards ;  and  you  nowhere 
directly  aver,  that  you  ever  bad  a  cause  of 
action  against  Kirk  to  that  amount,  or  to 
any  fixed  amount.  You  say  Kirk  was  in- 
debted to  you  in  a  large  sum  of  money, 
to  wit,  the  sum  of  50/.  (14).  The  amount 
so  laid  is  immaterial ;  therefore,  you  do  not 
distinctly  shew  any  good  cause  for  a  bail- 
able process  against  him.  However,  you 
nay  take  till  Friday  to  look  into  the  autho- 
rities in  answer  to  these  oMections, 

Mr,  Serjeant  Russell. — I  trust  the  Court, 
Id  the  meantime,  will  Inquire  into  the 
practice  of  issuing  these  writs.  I  am  in- 
formed, the  officer  who  issues,  always  ex- 
pects the  affidavit  to  be  shewn,  before  he 
seals  them. 

(it)  la  tbat  esse,  QneDe «.  Joacs  <befbn  tfet 
9mm),  sasMSSiaBkM'CHftteBMtesf  tbeavw- 
aMi^ ;  sad  Mr.  SsffMat  WUliw^  bioasel^  in  s  not*, 
ilj  nja, — tUii  additioDsl  aTemenl  is  n«< 


(14)  The  ■tatemnttof  thededufttioD  tits  Be> 
porU  of  tioM  CMM9  in  tbe  CoianoB  Plew  ms  gif  en 

Hissed 


Lord  Tenterden. — That  is  to  say,  he 
ought  so  to  do. 

Mr.  Wybem. — No  such  atrlMness  Is  ob- 
served in  the  public  offices.  I  have  learaad 
from  individuals,  in  great  practice  atagentt, 
that  it  has  happened  to  them,  through  inad- 
Tcrtrace,  not  only  to  have  found  the  i^Ma- 
vit  in  their  own  office,  long  after  the  arrest, 
but  sometimes  (in  country  causes)  it  was  not 
even  forwarded  from  the  countrj*,  through 
the  remissness  of  their  prindpd. 

Nov,  20. — Mr.  Serjeant  RwteU,  in  con- 
tinuation. The  argument  was  resumed.-^ 
This  declaration  shews  a  sofflcient  obliga- 
tion on  the  sheriff  to  arrest  Kirk,  which  Is 
the  whole  question.  In  order  to  prove  lids, 
I  shall  maintain,  that  a  special  avernent  of 
the  fiict  of  an  affidavit  on  record  was  not  ne- 
cessary, inasmuch  as  the  wdrd  "duly,"  pre- 
fixed to  the  words  *'  indorsed  for  bail,"  Rwans 
"  according  to  all  the  provisions  of  the  law 
as  it  stands,"  that  is  to  say,  legally.  It  Is 
true  that,  by  the  common  law,  arrests  fifr 
debt  could  have  been  made  without  any  af- 
fidavit at  all,  and  then  the  averment  wouKl 
have  required  no  affidavit  to  be  intended  or 
proved  ;  but  since  the  statute,  all  arrests  fifr 
debt  require  affidavits  to  be  filed,  and  unless 
such  are  filed  previous  to  the  arrest,  tbe 
arrest  cannot  be  legal ;  nor  Aerefore,  tUe 
indorsement  legally,  or,  as  is  here  expressed, 
duly  made.  The  indorsement  Is  only  re- 
quired for  debts  above  10/. ;  therefore, 
saying  it  was  legally  indorsed,  says,  in  othtfr 
words,  by  virtue  of  an  affidavit  on  record 
for  a  sum  above  1 0/. ;  and  thus  shews,  on 
the  record,  not  only  a  cause  of  action,  but  a 
bailable  cause  of  action.  This  is  in  answAr 
to  the  objection  raised  by  tbe  Court,  of 
there  being  no  direct  cha^e  of  a  bailable 
cause  of  action  on  this  record.  This  intert- 
pretation  of  the  eflect,  by  legal  construction, 
of  this  averment,  is  borne  out,  by  the  mlet 
of  pleading,  recognized  by  the  Court  jn  the 
case  of  Oanftrv.  Cleytm{\S)^9xA  JiaaMj 

{\S\  In  this  case  the  plaintiff  averred  tn  snot  It* 

a  gOM  CMM  of  MtiOD,  vnA  WU  MDStdterf— llHt; 

hsaaiue  bs  did  not  psm  Unt  wntmmt\  nd 
tm^Vft  Iweaaas  ba  ttalad  a  wnt  agaiuf  »  Uumm  ^ 
feodant  in  trespass,  and  prored  an  ae  eiian  in  deM 
for  301.  whf(A  Justice  Hftle  held  to  he  locinable.  Tbd 
Coort  said ,  as  to  the  first,  that  had  he  stated  his  cnie 
of  action  to  amoant'  to  40^,  «bA  bad  pMved  SOj^  it 
would  have  been  sufBcieDt ;  but  wlda,  Tamem 
fticr^  it  being  special.  'Paic.t5CBc.i.laBJU 
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which  it  was  decided,  that  a  plaintiff,  in  an 
aotitm  for  ah  escape,  was  bound  to  prove  a 
Cttise  of  action.  Now,  if  such  proof  was 
required  then,  does  it  not  also  decide,  that 
the  cause  of  action,  if  proved,  must,  since 
.the  statute  altering  the  law,  by  defining  the 
wnwnt  of  bailable  actions,  have  been  a 
bdhble  sum  ?  The  sheriff  might  object  to 
the  plaintiff's  right  to  recover,  upon  the 
record  as  it  staraSf  unless  he  can  prove  in 
this  case  a  good  bailable  cause  of  action. 

Loni  TaUerden. — Certainly,  he  would  be 
nonsuited  unless  he  did. 

Mr.  Serjeant  RuuiU. — Then  I  rely  upon 
the  sufficiency  of  an  averment  of  the  writ 
beUig  sued  out,  for  the  recovery  of  the  smn 
80  aUeged  to  be  due  ;  and  that  it  waa  duly 
indorsed  for  bail  for  9,&l.  The  true  construc- 
tion of  the  word  *'  duly"  is,  that  although 
it  does  not  include  a  different  fact  irom  the 
one  phrase  to  which  it  is  prefixed,  yet  it 
doa  extend  that  phrase  to  every  fact,  with- 
out the  existence  of  which,  that  raraee  could 
not  be  supported  by  any  evidoue.  And 
this  distincuon  is  not  contradicted  by  the 
-authorities  cited  on  the  other  side.  In  Wil- 
^ionuv.  G*nnaiM,  the  words  were  "duly  pre- 
sented at  the  place,  where  made  payable  by 
the  acceptance  for  honour ;"  and  that  was 
|nroperly  hdd,  not  to  be  an  averment,  that 
It  was  also  presented  to  the  original  drawee, 
which  was  at  quite  a  different  place  :  and  I 
fully  and  entirely  concur  in  the  wisdom  of 
that  decision.   So  in  Ewrard  v.  Patertm, 
die  averment  that  the  arbitrators  duly  made 
their  award  in  writing,  did  not  necenarUy 
Import  that  it  was  s^ned  by  them — which 
is  the  real  meaning,  and  ordinary  interpre- 
tation, of  the  expression,  "  under  their 
hands."   The  case  of  Dudlotp  r.  WtUchom 
and  another  {n),  decides  the  present  ques- 
tion ;  for  it  decides,  that  the  practice  of  this 
court  IS  pleadable  where  the  menu  of  the 
case  depend  upon  it;  and  that  the  word 
"  duly"  refers  to  that  practice.   That  wag  a 
|dea,  by  bail  (to  debt  upon  their  recogni- 
sance), of  no  ca.  M.  duly  sued  out  accwd- 
inff  to  the  custom  and  practice  of  the  court. 
The  plaintiff,  in  rmly,  shewed  a  «.  m.  into 
Midwesex';  and  the  ng<Aider  aettii^  ont 
the  venue  in  the  action  to  be  in  Lmdon, 

4T*naIUp.«tl. 
(ir)  16  £ut,  39. 


was  held  to  be  no  departure ;  for  the  Court 
knows  whether  such  a  ca.  m.  be,  or  be  not,  a 
due  or  legal  ca.ta.  for  such  a  purpose.  There* 
fore  the  whole  turned  upon  the  interpreta- 
tion of  the  important  word,  "duly,"  where 
the  practice  of  the  court  is  the  subject- 
matter  of  the  action,  as  it  is  here.  In  Tke 
King  V,  Lyme  Regi${lS),  the  same  stress  was 
laid  upon  the  word  "duly,"  in  the  return  of 
"  not  duly  elected,"  to  a  mandamus. 

Mr.  Jutiice  BayUy.-^ia  some  cases,  ac- 
cording to  the  langu^  of  the  mandamus, 
if  returned  "  not  duly  elected,"  it  is  bad  .*  but 
if  returned,  "  not  elected,"  and  an  election  of 
some  sort  be  shewn,  you  may  reply,  not  duly 
elected,  and  that  will  be  no  departure. 

Mr.  Serjeant  RtuseU. — It  was  there  held 
bad,  because  in  the  alternative ;  but  I  am 
only  now  answering  the  observations  of  the 
other  side,  that  the  word  "  duly"  is  a  mere 
sound,  and  conveys  no  assertion,  either  in- 
dependent or  corroborative  of  the  ensuii^ 
phrase:  agab, in PaCimee v.  Tonmley(l9)\ 
there,  a  biU  waa  not  presented  till  six  weeks 
after  it  was  due ;  and  it  was  averred  to  have 
been  "duly"  presented.  Lord Ellenborou^ 
said  "  Duly  presented"  is,  presented,  ac- 
cording to  the  custom  of  merchants,  with 
such  exceptions  as  are  usual  in  commerce ; 
so,  in  criminal  proceedings,  "duly"  means, 
with  all  legal  ceremonies.  Lord  Kenyon 
said,  "duly swom,"mean8induemamier.  In 
The  King  v.  Williame  (20),  to  a  mandamus 
to  admit  a  churchwarden,  it  was  held,  that 
the  insertion  of  the  word  "  duly,"  in  the  re- 
dtal  of  tiie  writ,  made  the  return  of  "  not 
duly  elected"  a  valid  return.  The  general 
rule  in  pleading  is,  that,  where  one  avermmt 
includes  the  averment  of  another  fact, — 
which  unless  it  existed,  the  first  averment 
could  not  be  entirely  trues — such  included 
averment  need  not  be  specially  shewn. 
Thus,  if  it  be  averred,  that  a  sheriff  made 
his  warrant,  it  need  not  be  atated  that  he 
made  it  under  seal,  for  unless  under  seal  it 
could  be  no  valid  warrant.  So,  if  dower 
was  assigned,  if  need  not  say  how,  fin  the 
law  only  knows  of  me  mode :  so,  an  aver- 
ment of  a  fbofifaien^  vrithout  going  mi  to 
■tate  livery  of  aciein ;— and  when  tMre  wn 
a  demurrer  to  a  dedaratkm,  whtdi  eon^ 
plained  of  a  revocation  of  an  arluttatoi^e 

(16)  1  bong.  79.  ed.  IBIS. 
(19)  *  SmiS,  ttS. 
-  (Se)«B.&C.6Si;s.e,rUwJg«ii.K3.M. 
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Mtbdrfiyt  utigivng  for  caote,  that  it  wm 
Dot  averred  there  nas  any  Dotioe  of  the 
arbkrator'i  proceedings,  it  was  overruled ; 
ai  revocation  implies  notice.  In  the  pre- 
•ent  caae,  there  <»uld  be  no  due  indorse- 
ment  ibr  bail,  without  a  previous— affidavit 
on  record,  and  that  too,  of  a  sum  certain,  to 
the  amount  of  I0£.  But  replying  to  the 
hardship  of  the  case,  supposing  the  contrary 
to  be  physically  possible,  and  no  affidavit 
existed  in  this  instance — cannot  the  sheriff 
prove  the  fhct  of  the  omission  of  such  re- 
cord ?  It  would  surely  be  competent  to  him 
to  plead  it  in  bar,  or  to  prove  it  by  evidence. 
A  great  deal  has  been  unnecessarily  said, 
mbmit  the  hardship  of  such  a  course  upon 
the  sheriff : — no  such  hardship  exists  ;  the 
,&ct  itself  cannot  exist.  The  officer  does 
HOC  seal  any  baibble  process  wiihonc  first 
seeing  tlie  affidavit.  The  Court  will  pre- 
sume, that  he  does  his  duty. 

hatd  Tenterdlm. — That  dependa  upon  his 
obligation  to  examine  the  affidavit.  la  it 
his  duty  f  Does  the  statute  require  him  to 
see  it! 

Mu  Justice  ^oytey.— Can  he  distinguish 
it  by  the  ae  eliam  ? 

Mr.  Wybom. — The  ae  efion,  is  required 
upon  process  (aa  in  debt  upon  a  recogni- 
sance,) where  no  arrest  is  allowed;  and 
even  in  bailable  process  under  40/.  (and 
ibis  is  <me  of  that  description,)  no  ac  ctitm 
ia  requisite  by  the  13  Car.  t.  st.  S.  c  %, 
These  writs  issue  with  others  indiscrimi- 
natdy ;  the  attorney's  clerk  takes  a  number 
of  prsedpes,  and  places  them  all,  bailaUe 
and  non-bailable,  before  the  officer  ;  leaving 
a  space,  la^  enough  for  a  seal,  upon  each ; 
and  the  officer  pUces  the  seal  upon  the 
vacant  spot  on  every  writ,  trusting  to  the 
lesponsibility  of  the  attorney. 

Zori  TaUerden* — Is  there  any  di&renoe 
in  the  fees  to  be  paid  on  bailaUe,  beyond 
those  on  non-bailable  process  ? 

Mr.  Stf^eani  RutuU. — I  am  not  aware 
that  there  is ;  but  the  Court  will,  I  trust,  pay 
attention  to  the  words  of  the  judgment  of 
Lord  Chief  Justice  of  the  Common 
Pleas  in  this  case.  Chief  Justice  Best  sa^ 
all  the  sheriff  has  to  do,  is  to  lode  at  the  in- 
dofiement  on  the  writ.  A  baiUble  writ 
«Bnaot  be  issued,  unless  an  affidavit  be  first 
filed;  if  it  be  so,  the  officer  issuing  it,  is  re- 
sponsible. 

Mr,  JuMtkt  ^ayjq^r- That  dependa  ai^ 


tirely  'opon  ^  statute  requiring  his  atteri- 
,tion  to  It. 

Mr.SerjewU  RutteU. — ^The  Judges  below 
all  say,  the  precedents' of  declaration  in  this 
Bctioh,  are  both  ways.  Therefore  no  great 
stress  ought  to  be  laid  upon  the  argument 
Ibr  old  forms:  as  to  the  statute  being 
merdy  directory,  I  am  ready  to  admit,  that 
■oonsUruction  is  not  to  be  maintained  at  the 
present  day,  and  that  the  case  in  AiimwiB 
■not  correct  law.  Sir  James  Mansfield  ex- 
presses himself  deddedly  against  that  doo- 
uine  ;  but  the  *'  due"  indorsement  neces- 
sarily infers  all  previous  legal  forms,  and 
that  amongst  the  rest.  I  admit,  that  Croke 
V.  DanUng^tl)  is  not  in  point,  and  entirely 
agree  with  what  fell  from  the  Lord  Chief 
Justice  on  tUatcaae — but  Wtbb^.  Htnmu, 

Mr,  Justice  Bayley. — How  can  that  be 
said,  when-thtf  deduon  of  that  case  was 
-against  the dietnmc^Mr.JnstieeBuller?  It 
.would  have  been  tttttunAj  unnecessary  to 
aver  in  an  action  for  a  midicious  arrest, 
what  would  (if  it  did  not  exut  at  all)  have 
been  an  s^ravation  of  .the  mjury  to  the 
former  defendant. 

Lord  Temterdcn,—A.  man  is  wrongfully 
arrested,  perhaps,  because  he  did  not  owe 
,  tlie  debt.  Is  it  iuoumbent  on  him  to  aver 
and  prove,  that  the  plaintiff  wrongfaUy  ar- 
rested him,  by  strictly  conforming  -  to  the 
rules  by  which  legal  arrests  are  made? 
-  Mr.  Justice  Bullec  refers  to  Croke  v.  Dom- 
liagt  as  a[^icable  to  the  case  then  before 
the  Court,  whiob  waa  certainly,  a  mistake. 

Mr.  Serjtant  RtusdL — ^In  the  report  of 
that  case,  tb«re  is  a  note  of  the  reporters, 
which  speaks  of  Cre&e  v,  Dmting  as  sup- 
porting the  dictum.  But  Mr.  Justice  Bid- 
ler  himself  does  not  refer  to  the  case  1^ 
name;  he  says,  be  remembers  a  case — it  may 
have  been  some  other  ease.  The  Judges  of 
the  Common  Pleas  treat  the  authority  of 
that  dictum  in  Webb  v.  Herne^  as  decisive 
of  the  question,  but  do  not  mention  Crcke 
V.  Domling  as  the  .authority. 

Mr.  Justice  Bayleif* — That  was  not  mudi 
discussed  in  the  Commcm  Pleas. 

Mr,  Sei^eant  RueselL — The  question  of 
the  materiality  of  the  averment  has  been 
emsiderad  u  settled  ever  since  ^e&6  r. 
Heme.  In  the  case  of  Casbumy.Reid{iiy, 
the  present  Lord  ChanoeUor  (then  Se^eant 

(tl)  Ban,  N.P.  13.0.  ed.  1817. 
(«f)tMoois,^.  • 
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G«pley)  adn'ited,  in  hb  argMOuak,  tbut  the  inmd  a  |Mrioai  affidarit  on  i<«c«td  for  dft 
•Terment  of  an  aflSdavit  was  uniweemiy,  anonnt  of  102. ;  attA  thw  inteDdawtt  yiHi 
and  ualm  speeiaUy  inierted,  need  not  have  are  only  antboviied  (by  your  own  wIm  ralea 
been  proved ;  and  the  Jitdget  thefe  cited  of  contruh^  avenneiiCii)  to  do«  dn^dh^; 
Wfbb  V.  Heme  as  an  authority.  As  to  that  this  averment  neMssarily  imports  tUt 
tb«  pre<»dents,  the  mast  reapeotafale  books  existence  o#  only  one  mode  of  legally  an- 
of  entriesi  as  I  have  shewn  in  ffiWaiM**  tlioriiing  sneh  indonement.  Vot  I  sabmlt 
£Mtnd0ri,  eatertam  the  same  opinion  of  that  with  great  deference,  that  if  there  be  any 
cme,  and  intimate  its  being  wholly  iinnece»-  other  legal  mode  of  holding  to  bail  m  tlits 
iwy  to  insert  or  prove  this  averment.  As  aetkm  than  by  an  aflSdavit  of  debt  on  reeord, 
to  the  relief  from  proof,  thai  vroidd  be  re-  in  eonsequenee  of  which  the  precise  extsC- 
qnired  upon  the  amment.as  it  stands,  as  i  ing  mode  remains  dnlnous ;  this  Court  can- 
am  not  adled  upm  to  apresa  om,  I  should  not  (consistently  with  those  wise  rules)  ad- 
panse  before  I  gav«  my  opinion.  Upon  the  mil  either  construction  of  that  averment,  as 
whole,  this  declaratiaa  is  in  the  ami  ap-  die  one  necessarily  intended, 
proved  and  generaUy-adopted  form  of  the       Lord  Tenterden. — You  have  now  to  prove 


Lord  rfntenln.-- Certainly,  within  a  ro-  Mr,  ffybom.—l  fear  I  have  to  prove  botfc 

■cent  period.  propositiotHl,  unless  I  am  relieved  from  rap- 

Mr.  Serjtant  RuueiL — As  the  indorse-  -porting  the  first,  by  your  liordslirp's  admis- 

ment  for  bail  in  this  action  eoold  only  have  sion  of  that  first  assertion,  vix.  that  proof 

been  l^lized,  sinoe  the  statute,  by  a  pre-  (in  consequence  of  its  materialitjr)  of  the 

vteusaffidavi«ofdebt,totheamonMof  I0<.  fact  of  an  affidavit  Ml  record,  is  necessary 

at  least ;  I  sufamit«  that  enough  is  staled  «o  lo  support  this  action, 

entitle  the  plaintt£b  balow  to  have  their  Lord  Tenterden  ( after  cotunUmginAiMe 

judgment  affirmed.  BeaekJ — We  deade  nothing  at  present. 

Mr,Jmtiee  ZittMMr.r-That  is  not  ex-  Mr,  ff^yftom.— Then,  I  am  eompelled  to 

actly  correct.  Brother  Rusaell ;  an  aflMaWt  advert  to  the  terms  of  the  judgment  below, 

is  not  theo^inodeof  legaliirfng  thearrert,  upon  the  immateriality  of  the  fiict  of  an  af- 

—4  Judge's  order  might  also  authorize  an  fidavit  on  record,  and  that,  consequently, 

wrest;  and  frequently  does,  and  for  other  proof  of  such  fact  is  unnecessary  linleni 

eauaee  of  action,  as  violent  assaults.  specially  charged.    And  here  I  must  witli 

Afr,  fFyiom,  in  reply.— It  is  extremely  great  deference  complain  of  the  inconsfs- 

important  to  tlie  prcrfession,  to  obtain  the  tency  of  the  two  hrnnches  of  tny  learned 

decision  of  this  Covrt  upon  the  accuracy  of  friend's  argument ;  indeed,  of  the  perfect 

both  points,  in  the  judgment  of  ttte  Court  contrast  tt-htch  exists  between  his  com- 

below— thatitshouldbeoleatiya&eertained,  mcncement  and  conclusion.     I  certalnfy 

First,  whether  in  such  an  action  as  this,  have  a  right  to  call  npon  hfm  to  elect  be- 

-againat  a  putdie  officer  for  an  alleged  breach  .  tween  bis  two  pn^Kisitiom.  His  first  e^rts 

«f  doty,  it  ha,  n  be  fiet,  a  material  foet  to  are  aimed  at  provhig  the  sttfflcfeney  of  the 

prove  (o  w^  as  a  good  bailaMe  cause  of  averment  of  an  indonement,  npon  the  rul^ 

aotioa),  that  there  was-  an  affidavit  of  that  '  of  pleading ;  and  supporting  that  proposi- 

cause  oif  action,  to  a  definite  amoont,  filed  of  tion  by  citing  cases,  to  prove,  that  all  ant^- 

rocord,  in  order  to  justify  or  enable  these  cedent  material  facts  are  necessarily  included. 

I^otift  below  (through  the  shertfi')  to  de-  in  an  express  averment,  and  which  must  be 

prive  Kirk  of  bis  liberty.  Seemidly,  if  proof  proved  to  have  existed,  in  order  to  make 

•of  audi  a  foot  be  matwial,  whether  such  evi-  that  averment  good  in  law,  and  io  fact,  ai^ 

dence  can^  by  the  establisbed  rules  of  tbh  presumed  by  the  Court  to  be  tberefh  coii- 

ooart,  be  admitted  upon  a  simple  averment  -tained.    Admitting  this  (ns  I  do)  to  ba  trile 

■of  another  Satinet  independent  fact,  (admit-  -and  sotmd  law,  yet  that  rule  cannot  be  cOiI- 

■ted  alse  uuem sry  to  beaverred  and  proved)  sidei«d  applicsble-fo  this  i^Verment,  accoi'df- 

.naoMly,  a-pnviona  iadonament  of  a>oertain  ittg  to  Mr.  Justice  BuBer's  dictdni  la 

.want  of  a  bdlaMo  afnoimt,«np  die  pmceas-;  -^j  Nernt;  wher»  hU  fiordilMp  savsi  tttMt 

in  otbef  word^  whether,  upon  such  isolated  the  foot  of  an  a(pdavi(  on  record  tt  ilUtf^ 

arannnitiyoui  Lovdab^Biatiwceiaarily  -VMaM^lb-bdpionri  imSM  Siih^^ 


ptesent  day. 


sedt  is  Addition  to  the  nexvamt  of  the  due 
uulonemeot  fiw  bail.   If  Mr.  Justice  Bul- 
let he  correct  in  that  constriictioii,  and  my 
friend  calls  upon  this  Court  to  svpport  him 
in  this  (I  admit)  sound  rule  of  eTiUence  (as 
applied  to  this  pajticular  averment), tlien  bis 
arguments  drawn  from  other  authorities  of 
necessary  intendments  (as  applicable  to  this 
case)  iall  cruslied  by  that  great  Judge,  on 
the  reported  authority  of  Webb  v.  Heme ; 
and  by  the  luianimous  judgtnent  of  the 
Court  beh>w.    If  (as  the  iMrnad  Seijeant 
asserts)  the  fact  of  a  previotui  afiulavit  on 
Tecord  be  immaterial  in  this  action  (and  such, 
I  repeat,  is  the  decision  of  the  Court  below, 
and  which  be  is  here  endeavouring  to  sup- 
port)! then  certainly  no  £uch  intendment, 
nor  any  iinplied  averment,  is  necessary  to 
support  this  dei^aratioa;  bnt  tlun,  his  prin- 
ciple of  construing  this  averment,  as  ueces* 
sarily  including  all  essentially  material  and 
antecedent  facts,  is  disposed  of  by  the  judg- 
ment below,  Tvhidi  decides  that  the  prin- 
ciple of  intendmeata  caonoc  and  does  not 
apply  here;  for  if  it  did,  this  argument 
would  push  this  rule  of  necessary  mtend- 
ipenu  of  material  facts,  beyond  that  limit, 
and  compel  this  Court  to  decide,  that  the 
averment  of  a  due  indorsement,  indudes  by 
intendment  all  facts  imnuterial  as  well  as 
antecedent,  actually  then  existii^  or  CDOtin- 
gent  upon  that  admitted  positive  material 
fact  of  the  indorsement  so  direaly  charged. 
For  the  Judges  below  have  not  only  decided 
the  faet  of  an  affidaviton  record  previous  to 
the  arrest  to  be  immaterial  in  Uits  action, 
and  ^erefore  not  intended,  and  not  to  be 
supported  by  proof,  but  tbey  have  lauded 
the  if^ennity  of  the  pleader,  who,  by  wisely 
ngeeting  any  averment  of  such  extraneous 
■attcr,  "  baa  dieneby  relieved  ^  plaintiff's 
ease  from  the  burthen  of  audi  auperflueps 
evidence;"  and  they  have  not  b«en  con- 
tmted  to  connive  at  what,  in  my  bumble 
jadgmrat,  riuwld  it  so  aSect  the  evidence 
I  eoBCeive  to  be  a  daeyereus  innovation  in 
pleading*  aatd  productive  of  great  oppression 
M  abenfia ;  but  their  Lordsliipa  have  in  the 
atreogest  tenM  pointed  out  iu  precise  «d^ 
Vioti^c^  to  plaintifia,  and  reprobated  any 
ef^oeitien  to  this  Ofrtainly  new  system  «f 
deetaringi  aa  firiv^ous ;  gnmt  and  important 
•dvanti^es  to  the  plaintifia  below,  they 
Mrtiudy  wonU  prove,  were  this  deelaratiot). 


sanctioned  by  this  Court,  by  raeh  a  ngeetioa 
of  all  m«itioo  of  any  affidavit  on  record  ( 
(which  their  Lordships  admit  must  be  prov- 
ed, if  specially  averred ;)  and  I  entirely  coin- 
cide with  that  part  of  the  argument  for  thn 
defendants  in  error,  viz.  "  if  a  fact  be 
averred  by  necessary  in^Hcation,  it  is  aa 
efiicacious,  as  by  a  direct  charge,  and  must 
be  supported  by  the  same  proof.  Btit, 
my  learned  friend's  first  proposition  be  ap- 
plicable here,  via.  that  an  averment  of  aa 
affidavit  on  record  be  neceesatUy  intended 
in  this  averment  of  a  due  indorMnBen^ 
(though  he  adds  be  should  pause  before  lie 
cpuld  express  an  opinjan  upon  the  proof  to 
be  dien  adduced) ;  if  that  be  so,  where  ia 
the  great  merit  of  this  special  pleader's  ii^ 
Tention  ?  No  superfluous  evidence  can  now 
(according  to  this  mode  of  construction  by 
intendment)  be  spared  ;  the  platntifiTa  case 
must  still  remain  burthened  with  evideoee 
to  the  full  as  extensive  and  onerous  ae 
when  the  declaration  pureued  the  ancient 
and  af^roved  form  }  and  the  only  apparent 
utility  produced  by  this  new  system  of  de- 
claring would  bCb  the  r«aing  «  doubt  in  the 
mind  of  so  able,  a  lawya  aa  the  learned 
Seijeant,  aa  to  the  reqnistce  extent  of  proo£ 
I  trust,  this  Court  will  deem  titt  fact  of  ui 
affidavit  on  record  not  <mly  a  material,  but 
an  absolutely  essential  part  of  the  plaintifif'a 
evidence  in  support  of  this  action.  The  case 
of  Brazier  v.  Jmu  cstaUished,  that,  in  all 
actions  fi>r  escapes,  the  plaintiff  was  bound 
to  shew,  as  well  as  {u'ove,  a  prior  l^al 
imprisoiunent.  There,  the  deelarwrniaTei^ 
red,  that  the  de&ndant  had  been  duly  eoea- 
mitted,  and  die  plaintiff  proved  the  legal 
^ibority,  by  wh^  the  prisoner  had  been 
received  into  the  custody  of  the  narahaL 
Yet  thatevidence  waa  jnadmiasibleafler 
ywdiDt  I  because  the  weeise  rule  of  court 
for  the  attachment  had  not  been  distinctly^ 
charged  in  the  deelaration.    Why  wm  that 
averment  iodispensahlet  because  in  an  n> 
tion  for  an  escape,  against  a  gaoler,  it  ip 
necessary  to  aver,  as  well  as  to  prove,  not 
only  the  fact,  but  the  l^pdity  and  precise 
nature  of  the  imprisomnen^    Why  waa  the 
•vidence  of  such  a  material  fact  to  he  ro- 
Jectcd  though  ofitoed  t  because,  a  plaintiff 
onat  atsnd  or  faU  by  hia  recorded  plaint. 
He  shtU  not  sword  one  eauM  of  mlkm^ 
<od  prove  and  ccoover  damagce  for  odoUm. 
ile  inuitM0Ov«r(if  it«Ujb*cf0i:'diii|  M«y 
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Lord  Tenterden's  words  in  that  cue»  "  le- 
cundnm  allrgata  el  probata"  not  **»§emAm 
probata,  et  non  allegata." 
'  This  materiality  of  a  legal  arrest,  in  an 
action  for  an  escape,  is  an  inference  and 
dedaction  from  the  rules  of  reason  and 
common  sense.  Unless  it  was,  at  the  mo- 
ment of  the  escape,  the  bounden  duty  of 
the  sheriff  to  detain  Kirk,  he  could  violate 
no  duty  in  allovring  him  to  depart.  Unlesi 
die  plaintiffii  were  diemselves  legally  au« 
thorised  and  did  l^^ly  authorice  the 
sheriff  to  cause  Kirk's  body  to  be  arrested, 
they  have  no  right  to  complain  of  the  she- 
riff for  not  arresting  him  by  virtue  of  pro- 
cess  issued  at  their  instance :  and  they  shew 
ha  this  declaration  no  such  specific  right, 
either  in  themselves,  or  in  the  sheriff 
through  them;  on  the  contrary,  they  rely  on 
a  statute  whidi  exi^essly  takes  away  their 
former  common  lawrightto  arrest; — first,  if 
under  10/. ; — next,  if  above  10/.  and  no  affi- 
davit on  record  end  indorsement ; — thirdly, 
in  ease  of  an  indorsement  only ;  pro- 
fatbitiog  the  sheriff  in  express  words,  from 
taking  bail  for  more  than  the  sum  express- 
ed in  the  affidavit  and  indorsement.  The 
Court  has  remarked,  that  by  the  first  part 
of  the  second  section,  literally,  the  plaintiff 
iJone  is  restrabed,  and  not  the  sheriff; 
but  for  this  pretended  escape  the  sheriff  is 
only  responsible  qud  agent  or  servant  of 
the  public,  snd  so  of  the  plaintiffs  as  indi- 
viduals of  that  public;  and  the  law  maxim 
being  '* jra>  ftuU  per  alium  faeU-  per  «," 
l2ie  sheriff's  act,  in  arresting  Kirk  tm  sudi 
process,  would  have  constituted  the  plain- 
tiffs ss  well  as  the  sheriff,  trespassers; 
inasmuch  as  the  authority  of  the  plaintiflb 
to  arrest  Kirk,  must  have  arisen,  if  at  all 
(according  to  my  learned  friend's  own 
ai^ument),  from  the  statute.  For  the  in- 
dorsement for  bail  was  only  given  by  that, 
and  therefore  the  learned  Serjeuit  con- 
cluded, that  this  Court  would  presume, 
that  all  the  previous  necessary  formalities, 
being  duties,  had  been  complied  with.  By 
whom?  and  when?  and  how?  Inthe  first 
place,  the  statute  neillier  directs  nor  limits 
what  specific  oflScer  shall  take  charge  ^ 
the  affidavit,  nor  that  the  affidavit  shall 
precede  the  indorsement;  and  this  is  tlie 
strongest  part  of  my  argument  An  affi- 
-davit  may  now  exist;  but  for  any  thing 
that  appears,  that  affid«vit  was  a  subse- 


quent meastire,  only  resorted  to,  because 
rendered  necessary  by  ulterior  events,  as 
the  escape  of  the  prisoner,  &c. ;  and  the 
previous  indorsement,  a  mere  memoran- 
dum of  the  attorney's  clerk,  afler  issuing 
tBte  process,  for  his  own  guidance  in  pre- 
paring such  subsequent  affidavit;  or  it 
might  have  been  after  the  discovery  of  an 
error  in  a  previous  affidavit,  upcm  the  dis- 
covery of  which  the  Court  or  a  Judge 
would  have  discharged  him :  it  might  have 
been  legal  at  the  time,  because  not  illegal, 
for  if  no  arrest  had  taken  plac€,  it  was  a 
mere  hrutum  Jvlmen,  and  without  any  ope- 
ration at  all,  even  if  no  affidavit  had  been 
filed.  Yet  the  Court  is  called  upon  to 
apply  the  rules  of  necessary  intendment 
(against  the  positive  and  unanimous  deci- 
sion of  the  Court  below)  to  this  case;  and 
to  say,  that  the  averment  of  a  due  indorse- 
ment for  bail,  contained  this,  and  this  only, 
intendment,  vis. — by  virtue  of  an  affidavit 
of  debt  of  above  10/.,  filed  of  record  pre- 
vious to  the  indoTsemenU  Now,  if  the 
Court  can  believe  it  possible  to  make  a 
valid  affidavit  subsequent  to  the  issuing  of 
the  writ  and  indorsement,  and  before  the 
arrest — a  circumstance  frequently  occur- 
ring in  practice,  on  discovery  of  errors  in 
the  original  defective  affidavit — then  there 
exists  no  necessary  intendment  of  any  one 
particular  material  fbct,  unless,  as  I  said 
before,  the  principle  of  ctHistrnction  hy 
intendment,  be  strained  to  juatify  intend- 
ments of  t\\  facts,  which  hf  any  cootia- 
pency  might  arise  relating  to  the  causey 
immaterial  as  well  as  material:— a  rule 
hardly  compatible  with  that  certainty, 
which  has  been  described  by  great  autho- 
rity, as  the  grace  and  beauty  of  pleading. 
To  proceed  according  to  uie  statute,  m 
order  to  justify  the  arrest  of  the  body  of 
Kirk  in  this  action  for  an  alleged  debt  (for 
proof  of.  no  other  cause  of  action,  and  of 
no  other  affidavit,  than  for  such  a  cause  of 
action,  would  suffice),  two  coincidences 
must  exist  between  the  affidavit  on  record 
and  the  writ: — 1st.  The  body  of  the  writ 
must  contain  tbd  caus«  of  action  ocpressef 
in  the  affidavit.  Sdly.  The  back  of  tba 
writ  must  specify  uie  sum  previously 
sworn  to  on  record.  A  variance  between 
either,  renders  the  arrest  ill^al  (as  against 
■the  plaintiffs,  at  any  rate;  and  I  submit  even 
against  the  ^riff,  if.detained  wixm  notice 
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of  the  onaismon).  And  the  Cottrt  must  per- 
ceive the  oppressive  consequences  which 
might  ensue  from  your  affirmance  of  the 
doctrine,  supported  by  the  Court  below 
(on  the  authority  of  }Vebb  v.  Herne,  and 
and  in  Caabum  v.  Reidj  arguendo),  as  the 
object  to  be  attained  by  this  mode  of  plead- 
ing* vie.  to  relieve  a  plaintiff  from  the  ne- 
eeifity  of  proving  any  aflSdavit  of  debt 
on  reoOTd,  previous  to  the  arrest,  in  an 
action  against  a  sheriff  for  an  escape.  Two 
persons  might  conspire  to  defraud  a  sheriff ; 
one  might  issue  procesb  indorsed  for  bail 
(without  any  affidavit  of  debt)  against  the 
other,  who,  on  being  arrested,  might  serve 
the  sheriff  with  a  formal  notice  of  the 
defect,  and  threaten  him  with  an  actim 
for  false  imprisonment.  The  sheriff  knows 
the  detainer  is  illegal,  as  far  as  concerns 
the  plaintiff  If  he  detain  the  prisoner, 
.after  notice,  he  exposes  himself  to  an  ac- 
tion as  a  trespasser.  If  he  discharge  him, 
and  this  doctrine  (of  the  materiality  of  the 
proof,  depending  upon  the  express  aver- 
ment,) be  good  law,  the  sheriff  would  be 
exposed  to  an  action,  at  the  suit  of  the 
pseudo-plaintiff,  for  an  escape :  on  the  trial 
of  which,  the  only  justification  of  the  she- 
riff, the  only  question  between  the  parties, 
vis.  the  legal  right  of  the  plaintiff,  and 
CMMequently  of  the  sheriff,  to  arrest, 
would  be  declared  quite  immaterial,  if  the 
pleader  were  so  adroit  ba  to  omit  the  aver- 
ment of  any  aflAdavit  of  debt  in  liie  decla- 
ration ;  and  he  is  not  allowed  to  call  upon 
him  to  amend,  even  by  assigning  such 
omission,  on  special  demurrer.  Is  such  a 
mode  of  pleading  with  such  an  object  to  be 
permitted  and  applauded?  is  such  a  possi- 
ble dilemma  of  a  public  officer  to  be  tole- 
rated? 

Mr.  Justice  Parke,'— 'Hot  if  your  propo- 
sition can  be  bfime  out;  but  you  go  too  far. 
To  justify  the  execution  of  a  fa.,  the 
sheriff  is  only  bound  to  produce  the  writ 
io  his  defence;  the  original  plaintiff  must 
go  &rther  and  produce  the  judgment ;  that 
has  been  decided. 

Mr.  Wtfbom, — I  apj^hend,  my  Lord,  that 
the  sheriff  is  bound  to  take  notice,  at  any 
rate,  whether  there  be  a  judgment ;  and 
that,  of  a  Court  of  competent  jurisdiction ; 
for  aldiough  on  proof  of  a  probable  cause 
Sar  the  execution,  nominal  damages  only 
would  be  given ;  yet  a  detainer  after  no- 
VoL.  VIII.  K.B. 


tice,  and  proof  to  him,  of  no  judgment  at 
all,  or  a  judgment  of  an  incompetent  Court, 
would  not  relieve  him  from  the  oUim'  fas 
actual  reparation. 

Mr,  Justice  Bayley, — ^I  cannot  admit 
that — what  is  your  authority  ? 

Mr.  Wyboru. — The  question  was  raised 
in  the  case  of  Piggot  v.  Wilkes  {28),  where 
the  sheriff  arrested  a  defendant,  in  a  liberty, 
under  process,  without  any  aon  omittmt 
clause;  Lord  Chief  Justice  Abbott  there 
took  this  distinction — where  the«rrest  was 
not  wrongful  against  the  defendant,  end 
only  wrongful  against  the  officer,  having 
exclusive  jurisdiction,  the  sheriff  was  not 
bound  to  discharge  htm :  otherwise  he  was. 
Here,  I  submit,  the  arrest  waswnwjgful 
against  the  defendant. 

Lord  Tenterden, — That  only  proves  diM 
the  sheriff  might  discharge  a  defendant  in 
certain  cases  of  defective  process,  bnt  not 
that  the  ^eriff  would  be  a  trespasser. 

Mr.  Wyhom, — ^There  is  a  chain  of  aq- 
thorities  from  The  Marshalsea  case(i4i) 
down  to  that  of  Hill  v.  Heale{25),  cited 
by  my  learned  friend,  where  Sir  Jameg 
Manstield  declared  that  a  sheriff  could  not 
justify  an  arrest,  even  with  an  affidavit, 
without  an  indorsement  (previously  de- 
clared by  Lord  Mansfield  to  be  merely 
directory)';  which  all  tend  to  prove,  that  in 
the  case  of  even  a  defective  process,  the 
sheriff  is  a  trespasser.  But  for  my  case^ 
it  suffices  to  shew  (aa  X  did  in  opening  this 
argument)  that  even  where  he  is  not  a  tres- 
passer, and  might  have  detained  the  deftn^ 
dant,  ye  he  was  not  compellable  so  to  da. 
In  one  instance,  a  defendant  bearing  two 
christian  names,  and  who  had  contracted  by 
the  name  mentioned  in  the  process,  was 
arrested  upon  process,  styling  him  by  that 
one  only,  it  was  decided  that  the  sheriff 
was  justified  in  discharging  him,  and  that 
no  action  for  an  escape  would  lie. 

ilfr.  Justice  Bayley.~— There  the  process 
was  against  one  man,  and  he  took  another. 
%tMr,  fVyhom, — No,  it  was  proved  and 
admitted,  that  he  took  the  right  man.  In 
a  similar  case,  where  an  attachment  had 
actually  issued  against  the  sheriff,  for  not 
bringing  in  the  body,  the  Court  of  Common 

(23)  3  6&m.&  Aid.  509. 

10  Rep.  76. 
{95)  t  New  Rep.  SOS. 
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Pleas  discharged  the  rule,  upon  the  expren 
ground  that  he  was  a  tresfMUser.  So,  where 
•  sheriff  bad,  according  to  his  discretionary 
power,  teken  a  bail-bond  upon  attaduaent 
oat  of  Oianeery,  the  Court  held,  he  was 
not  bound  to  assign  it,  although  he  might 
if  bethought  fit.  But  I  am  not  obliged  to 
prove,  that  the  sheriff  would  have  been  a 
traspasser :  suppose  him  to  be  actuated 
hj  a  benevolent  motive,  and  seeing  the 
erudty  of  the  case  and  the  poverty  of 
the  prisoner,  be  thinks  fit,  at  his  own  risk 
Of  an  action,  to  discharge  the  defendant, 
instead  of  putting  him  to  the  harassing 
and  expensive  alternative,  of  rendering  in 
discbatge  of  hfs  bail,  and  bringing  an  action 
-for  a  nMdiciduB  atnst — which  his  poverty 
might  render  impracticable;  and  it  is  a 
htakim,  that  "  the  law  abhors  circuity." 
Fo^  the  bail  I  admit  would  be  estopped 
lirom  setting  up  this  objection,  in  an  action 
at  the  suit  of  the  assignees  of  the  bail- 
bohd,  although  the  Court  would  relieve 
thfem  upon  a  summary  apjilication.  Is  it 
bot  better,  tanore  convenient,  as  welt  as 
iressonable,  to  compel  plaintifls  to  aver  and 
prove  a  strict  compliance  with  the  letttr 
df  the  statute  (a  statute  passed  for  the  pur- 

re  of  preventing  vexatious  arrests),  than, 
permitting  such  laxity  in  pleading  and 
^evidence,  to  lender  nugatory  its  beneficent 
^trovisions?  For  such  a  mode  of  pleading 
(so  construed  as  evading  the  necessity  of 
Support  by  evidence  of  compliance  with  its 
'essential  forms)  would  virtually  operate  as 
Its  repeal.  I  have  indicated  the  origin  of 
this  system,  and  I  trust  the  Court  will  pe- 
ruse the  note  in  page  445  of  the  last  editi<m 
of  that  exeelfent  Treatise  on  Pleading. 

Mr.  Justice  Bayley, — We  express  no 
opitaion  on  that  note,  and  it  is  unnecessary 
to  reffer  to  it  again. 

^  Mr,  Wyhom. — It  is  not  with  any  inten- 
tion of  depreciating  the  value  of  that  able 
^blication,  full  of  excellent  precedents, 
snd  amongst  the  number,  (and  which  I 
most  esteem)  a  prece<lcnt  in  the  old  form, 
exactly  as  X  should  wish  it  to  remain. 

learned  author  has  inserted,  as  he 
tiiought  himself  bound  to  do,  all  the  autho- 
rities to  illustrate  die  declaration,  as  they 
are  to  be  tound  in  the  books ;  but  be  has 
(to  those  who  undentand  him)  plainly 
evinced  bis  real  sentiments  of  the  true  de- 
cision ia  ^^666  T.  Herwt  by  adhering  in 


the  text  to  the  old  fonn,  and  uMttrCing  6te 
contrary  dtetwn^  and  its  necessary  rmults 
upon  the  evidence  (whi^  would  be  no 
longer  required  to  suwwt  such  ideal  de- 
claration) in  a  note.  11»  bint  fau  not 
been  thrown  away. 

Lord  Tenterdeti. — It  is  unnsnal,  and 
hardly  fair,  to  allude  to  a  law  treatisfl, 
during  the  life  of  the  autfaiH*. 

Mr.  fVyborn.—I  ft^low  the  exain{de  of 
ray  learned  friend,  who  has  stated,  that 
precedents,  in  this  action^  without  tbia 
averment  of  an  affidavit  on  record,  are  to 
be  found  in  the  most  respectable  books,  and 
has  cited  Serjeant  Williams's  edition  of 
Saumier$,  I  can  only  say,  that  I  have 
carefully  searched  through  them  all  from 
the  period  of  the  statute  up  to  the  second 
edition  of  this  treatise,  and  have  not  found 
one.  I  myself  possess  the  MSS.  prec^ 
dents  of  the  late  Mr.  Baron  Wood,  who^ 
from  his  great  age,  may  be  almost  consif 
dered  a  cotemporary,  and  his  Lordship 
includes  that  special  aTOrment.  Lilly  and 
Rastall  both  compiled  before  the 
Geo.  1.,  and  but  for  the  interpretation  af 
Mr.  Justice  Suiter's  dtctitm,  and  the  con^ 
sequencee  deduced  therefrom  in  that  note, 
I  firmly  believe  the  new  system  would  9at 
late  gained  ground. 

Mr.  Justice  LUtkdsU. — I  have 
cedents  in  this  action  without  wy  other 
averment  than  the  indorsement. 

Mr.  Justice  Parke. — And  I  also;  wd 
tiiose  settled  by  men  of  the  firUt  eminence 
in  the  profession. 

Mr.  Wyhom, — I  have  found  many  sndi 
upon  bail  bonds  ;  and  to  those,  the  note  in 
the  treatise  is  affixed,  and  appiies;  for  the 
bail  are  estopped,  by  the  matter,  "  in 
pais."  It  was  a  legal  defect,  whidh  they 
had  wafved  by  I4ieir  oMtgation;  and  only 
the  Court,  upon  motkm,  in  ^e  exercise  of 
Its  equitable  ynrisdictiim  could  have  re- 
lieved them.  I  only  complain  of  the  note 
to  declarations  against  sheriff^  for  torta^ 
page  7S6  (referring  to  the  note  in  446  ob 
bail-bonds),  as  capable  of  l>eing  inter- 
preted by  an  nnskilftU  or  faasty  reader,  aa 
applying,  in  every  respect,  to  such  an  ac*- 
tion  as  this  against  theeherifF.  I  therefore 
trust,  that  I  have  toost  fMly  estaMished 
my  first  proposkion,  vis.  that  b  previook 
affidavit  on  record  was  and  is  a  material 
Act  to  be  proved  at  ^  trial  of  this  tanaef 
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dut  Ihe  plaintifi^  had  a  iegal  ( and  what 
precise)  right  to  arrest  the  body  of  Kirk ; 
and  had  (and  how)  l^ally  arrested  him ; 
and  suoh  facts  could  not  be  proved,  unlesa 
directly,  or  by  implication,  charged  in  the 
declaration. 

Hie  second  c^uestion  is,  whether  these 
fiiets  of  a  legal  imprisonment  for  a  precise 
bailable  cause  of  action,  viz.  for  a  debt, 
are  averred  with  sufBcieot  certainty.  I 
think  it  will  be  admitted,  and  has  been,  by 
my  learned  friend,  that  but  for  the  word 
**  duly, "  the  mere  averment  of  the  "  in- 
dorsement for  bail"  (which  indorsement 
has  been  decided  in  this  Court,  not  to  be 
material,  although  the  affidavit  is,)  would 
■ot  necessarily  indnde  the  averment,  by 
implicatioii,  either  of  an  affidavit  of  debt 
on  record,  previous  or  subsequent  to  the 
arreat;  or  other  legal  authority  to  issue 
process,  which  should  require  any  other 
service  than  that  pointed  out  by  the  first 
and  seccmd  sections  of  the  statute,  viz. 
SCTTing  a  copy  personally  on  the  defen- 
dant Then,  does  the  adverb  *'  duly" 
imply  anything  more  than  what  is  requi- 
site to  riiake  it  a  legal  indorsement  7  The 
indorsement  cannot  be  illegal  except  against 
Kirk,  if  he  were  arrested  upon  it.  Now, 
I  will  admit  that  the  attorney's  clerk,  or 
•ny  person  my  learned  friend  pleases  (for 
Ae  statute  does  not  require  any  particular 
individual,  still  less  any  public  officer,  to 
indorse  it,  so  that  the  rule  of  *'  omnia  pre- 
nmanttir  rite,"  cannot  apply  here),  did 
write  upon  the  process,  "  Oath  50i."  And 
the  whole  averment  is  satisfied.  I  am  far 
from  treating  the  word  "  duly  "  as  imma- 
terial, and  a  word  of  no  importance  in  legal 
parlance.  I  admit  that  it  imports  all  the 
essenti^d  qualities  of  an  indorsement,  viz. 
tibat  it  is  in  writing,  legible,  intelligible, 
in  words  at  length  (if  necessary  by  lawX 
and  sufficiently  precise;  and  Uiis  is  all 
that  the  authorities  cited  have  decided,  on 
that  word.  As,  that  a  sherifTs  warrant 
includes  the  fket  of  its  being  under  seal ; 
m  necessary  to  make  it  a  sheriff's  warrant 
at  all.  It  IS  therefore  unnecessary  to  aver 
that  this  indorsement  was  in  writing,  for 
otherwise  than  in  writing,  it  could  have 
been  no  due  indorsement;  but  I  deny 
(under  your  Lordship's  correction)  that 
**  duly  nade  bis  vranant"  neeessarily  im- 
jlPMi  Biore  than  **  by  deed,"  »  fimnality 


absolutely  necessary  to  constitute,  wd 
without  which  it  could  not  be,  a  warrant. 
I  deny  that,  in  pleading,  it  would  necetsa^ 
rily  import  it  to  be  *'  under  seal,"  if  1^ 
law  a  sufficient  warrant  coold  exist 
any  other  known  form.  Intendments  can 
only  be  of  what  is  strictly  necessary—of 
what  is  "  apparent  to  the  Court  from  what 
is  stated,"  and  of  the  only  things  so  neceat 
sary  and  apparent.  If  an  arrest  can  be 
legalized  in  two  ways,  the  Court  can  in- 
tend neither.  Here  the  actual  arrest  of 
Kirk  might  be  legalized  by  an  affidavit 
for  the  same  or  another  cause  of  action^ 
for  the  same  or  a  greater  or  less  sum,  or 
an  affidavit  61ed  before  or  after  the  actnid 
indorsement,  if  before  the  arrest.  Which 
of  these  is  this  Court  bound  to  intend  as 
the  only  one  necessary  7  But  if  the  fitct  of 
a  prior  legal  imprisonment,  by  virtue  of 
an  affidavit  of  debt,  be  immaterial  in  this 
action,  and  therefore  need  not  be  proved 
unless  expressly  averred,  where  are  your 
liordship's  intendments  to  be  limited?  My 
learned  friend  has  passed  rapidly  over  th« 
words  of  the  section,  which  speaks  of  the 
sum  specified  in  the  affidavit  and  indorse- 
ment; and  as  rapidly  over  the  cases  of 
"  William  v.  Oermatne,"  and  **  £verard 
T.  FaUerumt*  but  has  not  said  one  word, 
of  the  case  of  Bramer  v.  Joaet,  whidi 
was  (as  much  as  possible)  directly  in  pcnnt. 
For  there,  the  whole  argument  of  counsel 
Ibr  the  plaintiff  was  aimed  at  giving  an 
extension  to  the  word  "duly";  theatten*- 
tion  of  all  the  Judges  was  confined  to 
its  legal  import,  and  they  decided,  durt 
"duly  committed,"  did  not  necessurily 
import,  and  therefore  did  not  warrant,  the 
reception  of  evidence  of  the  precise  autho- 
rity, by  which  that  commitul  took  place ; 
and  that  judgment  was  arrested  after  ver- 
dict. **  Duly,"  in  WitUam  v.  Gemaine, 
(if  it  had  an^  import  beyond  the  express 
words  to  which  it  was  annexed,)  would 
certainly  have  operated  to  signify  a  pre- 
sentment of  a  bill  to  all  persons  to  whom 
it  ought  legally  to  have  been  presented ; 
for  it  was  alleged  to  be  duly  presented 
according  to  the  tenor  of  the  biU  and  ac- 
ceptance* In  Everard  v.  PaHerton,  which 
is  a  still  stronger  case,  the  Court  decided 
that  an  averment  of  arbitrators  bavin* 
"  didy  made  their  award  in  writing/'  did 
not  pecesiarily  import  that  it  wm  in  tlwir 
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own  writing,  or  signed  by  them ;  although 
by  the  terms  of  the  submission,  as  stated 
in  the  record,  they  were  bound  to  make  it 
in  writing  under  their  hands;  and  unless 
it  was  so  made,  it  was  not,  therefore, 
w  duly"  made.  The  adverb  "duly"  be- 
longs, and  is  confined  to,  the  subsequent 
Terb,  legally  as  well  as  grammatically; 
and  will  give  that  verb  all  the  efficacy  it 
necessarily  requires,  and  no  more.  I  there- 
fore will  not  fatigue  the  Court  by  accumu- 
lating arguments  upon  arguments  in  sup- 
port of  a  construction  which  has  been  so 
repeatedly  and  recently  decided  in  the 
Exchequer  Chamber,  and  in  this  Court. 
But  another  objection  to  this  record, 
which  has  occurred  to  the  Lord  Chief  Jus- 
tice, would  be  alone  decisive  against  this 
declaration.  The  whole  right  to  arrest 
given  by  the  second  section,  is  founded  on 
the  fact  of  there  having  ever  been  a  debt 
to  the  plaintiff  to  the  amount  of  102.  and 
vpwardii,  andanaflSdavitofsuchdebt,  &c.: 
and  the  plaintiff  has  nowhere  averred,  in 
direct  terms,  that  KJrk  was  ever  indebted 
to  him  in  the  sum  of  10/. ;  he  has  merely 
said.  Kirk  owed  him  a  large  sum  of  mo- 
ney, to  wit,  the  sum  of  50/.  This  mode 
of  stating  his  debt  did  not  bind  him  to 
prove  the  whole  sum  of  fiO/.,  and  if  not  of 
the  whole  sum,  not  any  precise  sum,  even 
to  the  amount  of  10/. ;  and  therefore  the 
d^t  of  Kirk  (for  any  thing  here  shewn) 
falls  within  the  first  sweeping  section  of 
the  atatntej  which  expressly  prohibits  the 
plaintiff  fhnn  proceeding  to  arrest  the  body 
for  causes  of  action  under  10/. 

Lord  Tenterden. — But  you  have  heard 
what  has  been  urged,  as  to  the  intendments 
of  a  cause  of  action  to  that  amount,  as 
well  as  of  other  matters,  and  the  authori- 
ties (»ted  in  support  of  those  arguments : 
what  do  you  say  to  them? 

Mr*  Wyhom. — I  should  say  of  the  au- 
thority of  the  various  cases  cited  by  my 
learned  friend,  with  his  usual  ability  and 
research,  what  I  ahaU  say  of  die  cases  of 
Jachton  v.  Ptihei,  Thomim  Adamt,  and 
others,  I  have  myself  taken  the  liberty  of 
bringii^  before  we  Court.  I  do  not  wish 
these  cases  to  have  any  weight,  and  am 
certain  they  wOl  not  be  considered  by  the 
Court  as  imperative  upon  their  decision, 
for  the  iacts  they  contain ;  i>ut  for  the  prin- 


ciples they  illustrate.  Those  cases,  to  be 
of  any  effect,  must  not  only  be  applicable  to 
the  present  question,  but  be  based  upon 
reason  and  common  sense,  and  operate  for 
the-  general  utility.  If  those  qualities  do 
not  concur,  I  know  you  will  reject  our  in- 
vocation of  any  assistance  from  their  anti- 
quity and  abstruseness.  There  have  been 
cases  cited  in  support  of  the  propositioui 
that  the  affidavit  on  record  ia  immaterial, 
and  therefore  need  not  be  averred,  or 
proved — and  in  support  of  the  contrary 
proposition,  that  because  it  is  so  essentially 
material,  you  are  therefore  bound  to  infer 
it  to  be  averred  by  implication ;  as  neces- 
sarily included  in  the  averment  of  a  due 
indorsement.  Some  cases,  and  amongst 
others,  the  judgment  below,  have  been 
cited  to  shew,  that  an  affidavit  in  this  case, 
need  not  be  proved  at  all  unless  specially 
averred  (in  addition  to  the  fact  of  an  in- 
dorsement); and,  on  the  contrary,  other 
cases  have  been  relied  on  to  estabhsh,  that 
upon  this  record,  after  advitedly  omittnig 
all  mention  of  the  affidavit,  to  dude  the 
necessity  of  proof,  the  Court  is  bound  to 
infer,  that  an  affidavit  has  been  proved, 
upon  the  principle  thst  the  comprehensive 
averment  of  a  due  indorsement,  made  such 
proof  necessary  without  any  distinct  aver- 
ment of  the  fact ;  and  the  learned  Serjeant  , 
concludes  by  saying,  he  should  pause  before 
he  expressed  any  opinion  at  all  as  to  the 
exact  proof  this  declaration  required.  Will 
your  Lordships  pardon  me  for  doubting 
whether  any  decisiona  cm  reasonably  sup- 
port all  these  ctrntradietory  pnqiositioni 
as  being  applicable  to  one  and  the  same  de- 
claration ?  I  humbly  conceive  the  omitted 
averment  to  be  either  material  or  immate- 
rial ;  the  proof  of  an  affidavit  is,  or  is  not, 
necessary.  This  novel  mode  of  dedarii^ 
does  or  does  not  "  relieve  the  plaintifi^s  ease 
from  the  burthen  of  superfiuous  evidence." 
Can  your  Lordships  infer  what  is  super- 
fluous, and  might  bie,  if  really  ao,  laeeted 
as  sud),  even  Uiough  directly  averred  t  It 
would  be  difficult  by  any  procesa  of  reason- 
ing to  prove,  that  all  these  conflicting  rules 
(although  each  may  be  and  is  good  in  itself, 
in  its  proper  place,)  can  oorabuie  to  support 
the  same  count. 

The  Court  took  time  to  consider ;  and  en 
TMesday  the  Ist  of  December,  tbe  judg- 
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ment  was  delivered  in  the  following  terina 
by 

Mr.  Justice  Sajflgy, —  The  action  waa 
^[aiiwt  the  dieriff  of  the  county  of  Cam- 
bridge for  an  escape  upon  mesne  proct^. 
The  defendant  demurred  to  the  plaintiff's 
dedaiation,  and  ass^poed  several  causes  of 
special  demurrer ;  but  the  material  one 
relied  upon  in  the  course  of  the  argu- 
ment  was,  the  omission  in  the  declaration 
of  an  averment,  that  an  affidavit  of  the 
cause  of  action  had  been  filed  in  pursu- 
ance of  the  statute  12  Geo.  2.  c.  id.  s.  2. 
Dedaratiws  in  this  form,  omitting  the 
averment  in  question,  have  be«i  prepared 
for  a  series  of  ^ears,  and  have  not  been 
objected  to.  It  is,  therefore,  desirable  to 
ufdiold  this  form  of  pleading  if  it  can  be 
done  consistently  with  the  statute ;  and  we 
are  of  opinion  that  it  may.  We  have  con- 
ferred with  my  Lord  Tenterden  upon  the 
subject,  and  he  is  of  opinion  with  us  in  the 
present  judgment. 

In  the  course  of  the  argument  it  was 
thrown  out  by  my  Lord  Tenterden,  that 
there  might  be  an  objection  to  the  plaintiff's 
declaration  upon  another  ground ;  namely, 
that  it  did  not  appear  to  allege  with  suf- 
ficient certauity  that  Kirk  (the  defendant  in 
the  writ  directed  to  the  sheriff,)  was  in- 
debted to  the  defendant  in  a  sum  of  money 
exceedii^  10/.  But,  on  consideration,  wa 
are  of  opinion,  that  the  declaration  in  this 
respect  is  sufficient  by  the  use  of  the  words 
"  a  large  sum  of  money,  lo  nitt  the  sum  of 
SOL"  The  rule  in  pleading  is,  that  where 
sum,  time,  or  place,  is  material  to  be  averred, 
ibe  averment  is  satisfied,  though  it  be  laid 
imder  a  videlicet.  It  might  have  been 
more  correct  to  have  fol^wed  the  very 
words  of  the  atatute,  and  to  have  said  "  a 
sum  exceeding  lOL,  to  wit,  the  sum  of  50/. 
but,  for  the  reason  which  has  been  given, 
we  think  the  avermrat  is  sufficient. 

This  brings  me  to  the  ohjecdon  which 
was  the  main  subject  of  argument.  The 
decUration,  affer  averring  the  suing  out  of 
the  writ,  goes  on  to  aver  that  the  writ, 
before  it  was  delivered  to  the  sheriff,  was 
ds/y  marked  or  indortedfor  baU.  This,  we 
think,  is  a  sufficient  averment  with  refe- 
rence to  the  statute  which  requires  that  an 
affidavit  be  made  and  filed.  That  part  of 
die  statute  which  provides  for  the  making 
and  filing  of  the  affidavit,  direcU  the  officer 


who  issues  the  writ  to  administer  the  oaUi; 
and  then  (after  limiting  the  amount  of  the 
fee  for  the  oath,)  directs  that  the  sum  spe- 
cified in  the  affidavit  shall  be  indorsed  on 
the  back  of  the  writ  or  process ;  and  that 
the  sheriff  shall  take  bail  for  the  sum  so  in- 
dorsed, and  for  no  more.  Now,  in  order  lo 
give  effect  to  the  objection  which  has  been 
urged  against  this  declaration,  we  must  sup- 
pose that  the  writ  was  improvidently  sued 
out.  But  we  see  no  reason  why  we  should 
entertain  such  a  supposition  in  aid  of  such 
an  objection.  The  many  years  during 
which  this  mode  of  declaring  has  prevailed, 
may  warrant  tlie  belief  that  it  has  been  the 
general  opinion  of  the  profession,  that  an 
averment  of  "duly  indorsed  for  bail,"  leads 
to  the  necessary  inference  that  all  was  done 
which  the  statute  required  to  authorize  tlie 
arrest.  It  is  also  to  be  observed,  that  the 
statute  in  question  does  not  apply  to  all 
cases :  it  applies  to  plaintiffs  only  in  the 
ordinary  course  of  an  affidavit  of  debt ;  and 
does  not  affect  cases  where  a  special  appli- 
cation may  be  made  to  the  Court  or  to  a 
Judge  for  an  order  to  warrant  an  arrest. 
But,  for  the  reasons  before  given,  we  are 
of  opinion  that  the  declaration  is  sufficient ; 
and,  consequently,  that  the  judgment  of  the 
Court  beh>w  should  be  affirmed. 

Judgment  termed. 


/"TBE  kino  t>.  TUB  INHABITANTS 

1829.     3     OF  BifiuiNGHAH :  Called  also, 

Oct.  29.    i      THB    XING  V.  THE  IHBABI- 

V.     TAMTS  or  ASTON. 

Evidence — Place  of  Birth — Heartay— 
Begitter, 

1.  Though  a  parish  register  is  not  con- 
clusive evieknce  of  the  place  of  birth  of  the 
person  baptixed,  it  is  admissible  in  evidence 
to  be  considered  with  other  facts,  upon  the 
question  as  to  the  ptaee  of  birth. 

Z.  The  declaration  of  a  deceased  mother 
as  to  the  time  of  birth  is  admissible  in  eei- 
dence  upon  a  question  as  to  the  place  of  birth 
of  the  child,  though  the  father  be  living, 

[This  case,  establishiiu  the  above  points, 
will  be  found  in  8  Law  Jonm.  Mag.  Casea, 
p.  41.] 
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IM9.    )  THE  Knra  v.  the  ikhabranm 

Oct.  SO.  3  OV  VITHnLT. 

EvUence — Smrch  in  order  to  Ut  in  St' 
condary  Evidence — ExeciOor. 

Where  a  search  for  a  document  mu  made 
ammg  the  ftapers  m  the  etutody  of  mex^ 
eevtrix  of  a  perwn  who  had  acted  as  e»eeu~ 
tor  of  another  person :  Held,  ih^  this  was 
si0oient  for  the  purpose  of  considering  the 
person  who  had  so  acted,  to  have  been,  in 
hwf  the  executor,  aUhn^h  the  probate  was 
not  produced. 

[This  case,  estabh'shlng  the  above  point, 
wilt  be  found  In  8  Law  Journ.  Mag.  Cases, 

p.  4a.] 


18t9.     >      IXWU  AND  AN07BSB  «. 
Nor.  11.  3  HARLIHO.  * 

Patenl — i^gecj^niliofi. 

1.  The  patentees  of  a  shearing  machhw 
eUnmed  tn  their  specifcation  four  things, 
among  which  was  a  brush  for  raising  the  pile 
of  the  cloth.  It  was  proved  that  the  brush  had 
onhj  been  used  once  by  the  patentees  them- 
selves, and  that  they  had  not  sold  one  with  a 
brush  :  and  that,  as  to  some  doths,  it  was  en- 
tirely useless. 

T/ie  Court  held,  theU,  inasmuch  as  the  brush 
had  not  been  claimed  at  essential,  the  mention 
of  it  in  the  niecijication  did  not  affect  the 
patent;  fbr  that  every  st^Uantke  part  of  a 
patent  need  not  he  usefiti,  although  every 
part  claimed  must  he  new. 

The  patentees  claimed  that  they  were  the 
inventors  of  a  machine for  shearing  cloth  from 
list  to  Hst  by  means  of  a  rotatory  cutter.  It 
was  proved  that  the  idea  could  be  extracted 
from  the  specification  of  an  older  patent — 
that  a  specification  of  U  had  been  received 
from  America,  and  shewn  to  several  persons 
—that  a  model  of  such  a  machine  had  been 
nt  England  b^ore  this  patent,  and  seen  by 
several  persons,  but  no  mmhine  had  been  mam 
from  it — and  also,  that  a  similar  machine 
had  been  made,  and  used  for  a  very  short 
period,  a  hng  time  ago. 

The  Court  held,  that  these  circumstances 
did  not  amount  to  a  publication,  and  Conse- 
^uentltf  that  the  patent  was  vaUd, 

•  &C.  1  liojd  ft  WsUor,  ts. 


This  was  an  action  on  the  case  for  the 
infringement  of  a  patent.  The  patent  in 
question  had  been  the  subject  of  an  action 
in  a  cause,  Lewis  t.  Davis {\);  and  the 
proceedings  at  Nisi  Prius  in  this  court  will 
be  found  reported  in  4  C.  &  P.  58. 

The  declaration  auted,  that  the  plaintiflb 
ud  William  Davis  were  the  imrentora  of 
certain  improvements  in  sheaiii^  machines 
for  shearing  or  cropping  woollen  and  other 
cloths  that  might  require  such  a  process, 
the  same  being  further  improvements  on  a 
patent  obtained  by  the  said  John  Lewis  for 
an  improved  shearing  machine,  dated  27th 
July  1815;  and  thereupon  the  King,  on 
the  15th  day  of  January  1818,  did  girs 
and  grant  unto  the  plaintiffs  and  William 
Davis,  their  executors,  administrators,  and 
assigns,  by  his  royal  letters  patent,  hia 
especiiU  licence,  Adl  power,  sole  pririlege 
and  authority,  ofmakii^,  using,  exerdaing, 
and  vending  the  said  Invention  for  the  term 
of  fourteen  years ;  that  the  specification 
was  enrolled  ou  the  14th  July  1818  ;  that 
William  Davis,  on  the  24th  January  1 820, 
assigned  alt  his  interest  to  the  plaintiffs ; 
that  the  plaintifib  had  used  and  exercised 
the  invention  to  their  great  advanta^  and 

£ro6t.  Yet  the  defendant,  without  the 
cence  of  the  plaintiffs,  did  make  and  osft 
shearing  machines  for  shearing  or  crop* 
ping  woollen  cloth  and  other  cloths  in  imi- 
tation of  the  invention  of  the  plaindflb  and 
William  Davis,  in  breach  of  the  aaid  1^ 
ters  patent. 

Second  count — That  defendant  made  ma- 
chines for  shearing  or  cropping  woollen 
and  other  cloths  on  the  said  iraproved 
plan,  and  in  imitation  ofthe  said  invention. 

Third  count — ^That  defendant  ^sed  such 
machines. 

Fourth  count — That  the  defendant  couih 
terfeited  the  aaid  invention,  and  did  !uae 
and  put  in  practice  such  counter&tt  shear- 
ing machines. 

fifih  co«nl— That  the  defosduit  did  use 
and  put  in  practice  shearing  machines  in 
imitation  of  Uie  said  invention. 

Sixth  count— That  the  defendant  did 
imitate  in  part  the  said  inventi<m. 

Seventh  count — That  the  defendant  did 
use  and  put  in  practice  shearing  machines 

(1)  8Csir.ftP.d0l: 
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rnmUiiw  Cboie  of  the  M  pluodfia  and 

the  said  William  Davis. 

PUa — General  issue. 

It  appeared,  at  the  trial,  before  Lord  Ten- 
terdea  and  a  special  jury,  on  the  3rd  Nov. 
1829,  that  the  plaintiffs  were  machine- 
makers  and  manufacturers  at  Brinscomb, 
aear  Stroud,  in  Gloucestershire ;  and  that 
the  defendant  was  a  woollen  cloth  manu&c- 
turer  at  Lodgemoor  and  Vatch  Millsi  neu 
Stroud;  that  this  invention  contained  in 
the  patent  on  which  the  action  was  brought, 
was  an  improvement  upm  a  patent  which 
had  been  granted  to  one  of  the  plaintiffs ; 
and  that  the  machine  used  by  the  defen- 
dant was  made  according  to  and  under 
a  patent  granted  to  Messrs.  Herbert  & 
Taylor,  dated  18th  Dec  1824. 

Formerly,  the  o)>eration  of  shearing  or 
croppii^  was  performed  with  the  hand 
by  men  with  single  shears,  and  always  from 
list  to  list:  alWwards,  it  waa  managed 
with  two  shears  at  a  time.  The  Rev.  Mr. 
Banner  invented  an  engine  in  1787,  by 
which  shears  were  moved  by  machinery 
from  list  to  list.  It  became  a  desideratum 
among  dothiers  that  a  method  should  be 
invented  of  shearing  from  end  to  end,  and 
many  attempts  were  made  to  accorapIiBh  it. 

In  1811,  Mr.  James  Mallory  invented  a 
madiine  for  shearing  cloth  by  means  of 
rotatory  blades,  but  he  did  not  state  whe- 
ther the  cloth  was  to  be  sheared  longitudi- 
nally or  transversely ;  but  at  that  time  the 
ktter  method  was  the  only  one  then  gene- 
zaHy  known;  and  it  is  to  be  presumed, 
diat,  if  the  desired  mode  of  going  from  end 
to  end  bad  been  intended,  it  would  have 
been  pointed  out. 

In  1812,  Mr.  William  Henry  Hart  ob- 
tained a  patent  for  cutting,  cropping,  or 
shearing  woollen  or  other  cloths  and  furs 
from  peltry. 

Id  1815,  Mr.  Jonah  Dyer,  Mr.  Stephen 
Price,  and  Mr.  John  Lewis,  obtained  pa- 
tents for  shearing  cloth,  but  neither  of  them 
claimed  the  rotatory  cutters. 

J.  Lewis's  patent,  dated  27th  JuIt  1815, 
vas  entitled — '*  For  an  improved  shearing 
machine;"  and  the  invention  is  thus  de- 
•cribed  by  faim — "  The  new  machine  is  so 
censtmcted,  that  it  will  shear  a  piece  of 
doth  in  the  longitudinal  direction  with 
great  accuracy  and  rapidity,  and  without 
any  inteimusion  of  that  operatioB  being 


necessary  before  the  whole  piece  is  shorn 
from  one  end  to  the  other.'  It  was  80<m 
found  that  the  advantage  gained  by  time 
was  lost  by  the  inferiority  of  the  work. 

The  patent  upon  which  die  action  was 
brou^t  was  granted  to  the  plaintiffs  and 
Mr.  Davis,  and  the  title  of  it  has  been  nteik> 
tioned.  The  specification  afUr  a  descrip- 
tion of  the  machinery,  ran  thus — • 

In  the  machinery  which  we  have  de- 
•cribed  we  claim  as  our  invention — 

"  Ist.  The  «)plication  of  the  flat  spriiw 
N  O,  6g.  3,  and  of  the  spring  or  springs  N 
end  the  bar  O,  in  fig.  6  and  7,  for  douch>- 
ing  and  pressing  the  cloth  to  be  sh<mi 
against  the  cutting  edges,  so  that  the  strain 
of  the  said  cloth  shall  be  as  much  as  pos- 
sible in  the  direction  of  the  length  of  the 
spring  or  springs  N,  in  order  that  it  may 
have  no  power  to  remove  the  spring  bed 
from  the  cutting  edges. 

"  2nd.  The  applicatitm  of  the  triangular 
steel  wire  B  on  the  cylinder  A. 

*'  3rd.  The  applicatim  of  a  proper  iub> 
stance  6xed  on  or  in  the  cybnder  A  to 
brush  the  surface  of  the  cloth  to  be  diorn ; 
■  and,  * 

*'  4th.  The  described  method  of  shearing 
cloth  across  from  list  to  list  by  a  rotatory 
cutter."  (2) 

On  cross-examination  of  one  of  the 
plaintiffs'  witnesses,  it  ajmeared  that  no 
machine  had  ever  been  sold  with  a  brush  < 
that  only  one  had  been  made  with  it,  and 
that  the  bru^  was  quite  useless,  but  not 
prejudicial,  to  all  kinds  of  cloths. 

Mr.  Pollock  objected  that  the  patent  was 
T(Hd  on  that  ground,  because  the  pl«ntiffii 
had  claimed  it  as  a  substantive  part  of 
their  invention,  and  being  useless,  it  de>- 
stroyed  the  patent,  on  the  principle,  that  if 
one  part  daimed  is  bad,  the  whole  is  bad. 

Mr.  Attorney  Oateral-,  Mr.  BrougMamt 
Mr.  Campbelif  and  Mr.  Rotcht  for  the 
plaintiffs,  contended,  that  the  mere  chrcumk 
stance  of  its  being  aftervrards  discoTered 
that  a  part  of  the  machinery  was  not  necea^ 
■ary,  did  not  vitiate  the  patent,  provided 
Ant  part  was  not  relied  upon  in  the  spee^ 
fication  aa  essentiial. 

Lord  Tenterden  waa  of  this  opinion ;  It 
not  appearing,  tibat,  at  the  tisae,  the 

(2)  This  claim  waa  held  to  ht  good  in  the  osse  (tf 
Lewis  v.  Dafii,  3  Can.  ft  P.  Ml; 
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tentee  did  not  htmBelf  use  the  article  he 
mentioned  in  his  specification.  In  this 
respect,  his  Lordship  thought  the  case  dif- 
fered from  that  of  Turner  v,  Winter  (3), 
where  the  party  falsely  mentioned  in  his 
specification,  an  ingredient  which  he  did 
not  use. 

The  defendant  then  sought  to  impeach 
the  patent,  on  the  ground  that  the  invention 
was  not  new,  or,  if  it  was,  that  the  plain- 
tiffs were  not  the  first  and  true  inventors 
of  shearing  cloth  from  list  to  list  by  a  rota- 
tory cutter,  inasmuch  as  it  might  be  ga- 
thered from  Mallory's  specification  to  his 
patent;  that  'specifications  of  a  patent 
granted  in  America  was  received  in  Eng- 
land by  a  gentleman  who  shewed  them  to 
several  persons  between  the  years  1815 
and  1818;  and  also  that  during  that  time 
a  model  of  a  machine  for  shearing  cloth 
from  list  to  list  by  a  rotatory  cutter  was 
seen  by  a  gentleman  in  North  America,  who 
ordered  a  model,  which  was  sent  after  him 
to  Eni^and.  A  machine  was  made  from 
that  im>del,  except  as  to  a  small  part,  but 
in  consequence  of^the  riots  by  the.  Lud- 
dites, it  was  never 'used.  It  was  exposed 
in  the  shop,  and  seen  by  a  great  number 
of  persons.  The  defendant  also  proved 
that  a  person  of  the  name  of  Coxon  had, 
about  the  year  1811,  made  a  machine  to 
shear  cloth  from  list  to  list  by  a  rotatory 
cutter,  but  that  his  master,  Mr.  Jones,  pre- 
ferring the  old  method  of  shears,  did  not 
use  it  above  two  or  three  months. 

Afr.  Pollock,  Mr.  Alderton^  and  ilfr. 
Godson,  contended  that  these  fiwts  clearly 
■hewed  that  a  prior  publication  had  taken 
}dace,  and,  cmsequently,  that  the  patent 
could  not  be  supported. 

Lord  TenterMn  observed,  that  it  was  a 
question  for  the  jury;  and  said,  that,  al- 
though it  was  incumbent  on  the  plaintifis 
to  shew  that  their  machine  was  new,  it  was 
not  necessary  that  they  should  have  inven- 
ted it  of  their  own  heads ;  and  that  it  was 
sufficient,  if  it  was  new,  as  to  general  use 
in  this  kingdom;  that  if  it  were  proved 
that  the  plaintiffs  had  borrowed  from  some 
one  else,  then  of  course  their  patent  would 
fiul. 

His  Lordship,  therefore,  \e(t  the  ques- 
tion to  the  jury,  giving  it  as  his  opinion 

(s)  1  T«ra  Bsp«  «0t. 


that  the  defendants  had  not  proved  diat 

such  a  machine  was  generally  known,  or 
generally  used  in  England  before  the  plain- 
tiffs took  out  their  patent. 

The  jury  returned  a  verdict  for  the 
plaintiffs  with  200/.  damages. 

Mr,  Pollock  (^Mr.  Godson  with  him,)  now 
moved  for  a  rule  nui  for  a  new  trial  on 
three  grounds: — 1st.  In  the, description  of 
the  brush,  it  ought  to  have  been  stated 
when  it  was  of  use  and  when  it  was  not ; 
and  to  what  kind  of  cloths  it  could  be  ap- 
plied, and  to  what  it  could  not :  and,  con- 
sequently, the  description  was  insufficient. 
The  fact  that  not  one  machine  has  ever 
been  sent  out  of  the  factory  with  the  brush, 
was  sufficient  to  shew  that  the  patentees 
knew  that  it  was  useless.  It  was  said  at 
the  trial  that  it  was  merely  a  thing  which 
had  become  unnecessary  by  a  better  know- 
ledge of  working  the  machine;  but  it  is 
one  of  the  things  claimed,  and  therefore 
other  persons  are  prevented  from  using  it. 
Brunton  v.  Hamkes  (4>),  Crompton  v.  /A&af- 
«m(5),  Turner  v.  frm/er,  and  The  King 
V.  jirkmight(6).  Snd.  There  had  been 
a  prior  publication  of  the  same  inventiim. 
It  had  been  hinted  at  in  Mallory's  speci- 
fication: it  had  been  put  in  practice  at 
Jones's  factory :  it  had  become  known  to 
several  persons  by  the  specification  which 
had  been  sent  from  America,  and  it  was 
truly  exhibited  to  the  public  by  the  model 
which  had  been  for  several  years  exposed 
in  the  work-shop  of  a  manufacturer :  Do/- 
land'i  case  (7),  Tennant'scase{8),  Forsyth  v. 
Iieviere{9)t  and  other  cases(IO).  3rd.  On 

(4)  4  nsrn.  &  Aid.  541. 

(5)  1  DuMaft  Lloyd's  Hep. 33;  6  Law  Joan. 

K.  B.SI4. 

(6)  Printad  cut,  p.  18t;  Godson  oa  Patents, 

p.  (SO. 

(7 )  t  Hen.  Bis.  487.   Bonltoa  *.  BnIL 

(8)  Dar.  Pat.  Cas.  -U9. 

(9J  Cbitty.juQ.  Prerog.  of  Crown,  18«,  n. 

(10)  See  Godson  on  Patents,  p.164.  lie  ease  of 
The  King  v.  Daniel  is  thus  described  by  Mr.  John 
Farey,  in  ibe  Appendix  to  the  Parliunentarjp  R^Msts 
on  the  Uw  relative  to  patenu  for  inventiona,  "  The 
merit  and  ntilit;  of  the  invention  was  rally  proved; 
one  witnoM  was  brought  to  prove  that  be  had  prac- 
tissd  the  same  method  sone  yetra  beCm  die  dst*  of 
the  patent.  He  swon  that  he  operated  exsetly  as 
directed  in  Daniell'a  apedficstion.  bat  be  could  not 
nake  out  that  lie  had  pnrsned  the  method,  M  that  ha 
liA  obtained  any  good  resolt  from  it,  nor  waa  uiy 
coirobonting  evidence  given.  On  this  aridsBes  l!bm 
patmc  was  repealed.'' 
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afildaTits,  it  was  sworn  that  one  of  the  in- 
ventors had  admitted  that  there  was  not 
any  norelty  in  the  invention,  and  that  it 
coold  be  proved  that  a  very  great  number 
of  persons  in  Yorkshire  had  seen  the  Ame- 
rican specification  and  the  model. 

Lord  Tenterden, — I  am  of  opinion  that 
we  ought  not  to  grant  this  rule.  If  the 
parties  can  find  any  better  evidence  than 
that  produced  at  the  trial,  they  can  give  it 
on  a  writ  of  scire  facia».  As  to  the  objec- 
tion to  the  specification  respecting  the 
brash,  I  think  that  it  cannot  prevail.  It  is 
nowhere  stated  that  it  is  essential.  Before 
the  patent  was  granted,  a  brush  had  been 
naed.  When  the  plaintiffs  applied  for  their 
patent,  they  had  made  a  machine  with  a 
brush  on  it,  but  before  a  machine  had  been 
sold,  they  had  discovered  that  the  brush 
was  not  of  any  use.  If  it  had  been  men- 
tioned as  essential,  and  it  had  turned  out 
to  be  neither  useful  nor  necessary,  then  the 
patent  would  have  been  bad ;  but  I  think 
that  it  was  put  in  bond  Jlde  at  the  time  the 
patent  was  obtained,  and  only  omitted  when 
experience  had  shewn  its  inutility.  As  to 
my  direction,  I  think  that  it  was  correct. 
Jones  gave  some  loose  evidence  about 
Coxon  havu^  made  a  rotatory  cutter  to  go 
from  list  to  list ;  but  it  did  not  suece^, 
and  Jones  himself  preferred  shears.  The 
machine  had  never  passed  out  of  his  shop, 
and  no  one  knew  what  had  become  of  it. 
The  model  was  not  a  machine ;  no  one  had 
ever  made  a  machine  from  it.  The  pos- 
sessors of  it  bought  the  machines  of^  the 
plaintiK.  The  persons  in  possession  of 
the  specificatioa  from  America  never  made 
a  machine  from  it;  there  was  not,  there- 
fi»re,  any  public  use  of  shearing  firom  list 
to  list  with  a  rotatory  cutter.  If  these 
patentees  had  seen  the  machine  made  by 
Coxon;  if  they  had  read  the  American 
specification;  if  they  had  viewed  the  mo- 
del ;  then  the  patent  could  not  have  been 
supported.  It  is  on  the  act  of  parliament 
th^t  we  must  decide ;  and  we  cannot  say 
bat  that  the  plaintifis  are  the  inventors  of 
a  manu&cture  which  others,  at  the  time 
of  making  the  letters  patent,  did  not 
**  nse"(ll>   I  think  it  would  be  a  very 

(ny  SscUan  &  off  1 3u.  1.  c3. 
Vol.  Tin,  K3. 


hard  construction  to  deprive  the  patentee 
of  the  benefit  of  his  patent:  and,  indeed,  I 
must  say,  dutt  I  think  the  previous  cases 
have  gone  very  fax  against  patentees. 

Mr.  Justice  Bayley. — I  also  think  that 
in  this  case  there  should  not  be  any  rule. 
There  may  hereafVer  be  a  sare  faciat,  if  the 
defendant  should  persevere  in  his  objec- 
tions. The  specification  contains  a  full 
description  of  what  the  party  knew  at  the 
time ;  if  he  had  suppressed  anything,  or 
had  stated  anything  calculated  to  mislead, 
the  specification  would  have  been  bad.  If 
he  says  that  there  are  many  modes,  and 
knows  of  only  one,  he  deceives.  And  so, 
if  he  omits  anything  which  is  essential,  as 
in  the  case  respecting  triuva:  Liairdet  v« 
JbAiuon  (1^),  which  the  inventor  tempered 
with  tallow  in  the  making,  but  omitted  to 
mention  that  fact.  The  brush  was  used 
at  first.  It  was  a  proper  part,  but  not 
essential.  If  it  had  been  proved  that  the 
plaintiffs  had  seen  the  communications  from 
America,  either  the  specification  or  the 
model ;  or  if  there  had  been  evidence  that 
could  have  raised  a  probability  that  they 
knew  it,  then  the  case  would  have  been 
different.  If  a  man  invents  from  lus  own 
skiU,  then  it  is  no  ohjecdon  that  the  matter 
is  known,  unless  it  has  been  uieif  and  exer^ 
ei$ed  within  the  kingdom. 

Mr.  Justice  Parfte.— I  concur  in  opinion 
with  the  rest  of  the  Court.  The  objection 
to  the  patent  is  explained  by  the  evidence. 
Although  it  has  been  decided  that  all  the. 
independent  parts  of  an  invention  must  be 
new,  yet  it  has  not  been  decided  that  they 
must  all  continue  to  be  useful.  The  law 
has  not  gone  to  that  extent.  Novelty  is  a 
conditi<m  precedent.  The  statute  does  not 
impose  it  as  a  condition  that  it  shall,  in  all 
its  parts,  he  useful.  The  patent  is,  by  the 
statute,  to  be  granted  to  the  true  and  first 
inventor  of  a  manufacture,  which  others  at 
the  time  of  granting  the  patent  shall  not 
we.  In  the  letters  patent  itself  the  grant 
is  to  be  void,  "  if  the  invention  is  not  a 
new  invention  as  to  the  public  use  and 
CKercise  thereof"  in  Enghuid,  &c.  It  ap- 
pears firom  the  evidence  that  diere  had  not 

(1>)  BaD.  lf.P.7fi  J  Oodion  m  Fttsnts,  Ul. 
H 
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been  any  public  use  or  exercise  of  tbia 
invention.  It  would  be  mischievous  for  us 
to  extend  the  law,  tliat  the  invention  must 
be  useful  in  all  its  parts. 

Rule  reJiued{lS). 


1829.  ) 

Nov.  II.    {    WOOD  ».  SMITH. 

WarrmUy — Deceit. 

1.  jfs  a  general  rufei  whatever  a  seUer 
represents  during  the  treaty  for  the  sale,  re- 
specting tJte  subject-matter f  is  a  warranty. 

T/ierefore,  upon  the  treaty  for  the  saU  of 
a  mare,  the  following  dialogue  having  passed 
between  the  buyer  and  seller: 

B.  She  is  sound,  of  course. 

S.  Yes ;  to  the  best  of  my  kjuwledge* 

B.  Will  yw  warrant  her  ? 

S.  I  never  warrtmt ;  I  do  not  even  mrrant 
myself." 

Held,  thit  this  wu  a  quaiyied  warranty ; 
and  that  upon  proof,  not  on/tr  that  the  mare 
was  unsound,  but  that  the  seller  knew  her  at 

the  time  to  he  so,  the  buyer  was  entitled  to 
maintain  his  action  upon  the  warranty. 

2.  Where  the  fads,  as  between  buyer  and 
seller,  amount  to  a  warranty,  the  buyer  may 
maintain  assumpsit  upon  tliecontract,  although 
the  facts  amount  to  deceit  on  tlte  part  of 
the  seller ;  and  might  tuj^nrt  an  action  of 
deceit. 

This  was  an  action  of  assumpsit,  on  the 
warranty  of  a  horse.  The  firstcountof  the 
declaration  statedt  that,  in  consideration  that 
the  plajntiff  would  buy  a  certain  mare  of 
the  defendant,  the  defendant  undertook  and 
faithfully  promised  that  the  said  mare  was 
sound,  to  the  best  of  his  knowledge.  The 
plaintiff  then  averred,  that,  confiding  in  this 
promise,  he  bought  the  mare  j  but  that  the 
defeudant  did  not  regard  his  promise,  and 
on  the  contrary  deceived  the  plaintiff  In  this, 
that  the  mare  was  unsoiuul,  as  the  defen- 
dant then  well  knew. 

Plea — The  general  issue. 

The  cause  was  tried,  before  Lord  Tenter- 
den,  at  Westminsteit  the  Sitdngs  be&re  this 

(13)  There  is  a  writ  of  /win  depending  on 
this  petant. 


fG'S  BENCH: 

term,  when  t)ie  fpllowiag  appeared  to  be  tbe 
principal  facts. 

When  the  parties  were  treating,  the 

?hiintif!'  said,  "  She  is  sound,  of  course." 
'he  defendant  answered,  "  Yes,  to  the  beat 
of  my  knowledge."  The  plaintifT  then  said, 
*'  Will  you  warrant  her  ?  and  the  defen- 
dant answered,  "  I  never  warrant;  I  would 
not  even  warrant  myself."  It  was  then 
proved,  that  the  mare  was  unsound  at  the 
time,  and  that  the  defendant  knew  her  to 
be  so. 

Mr,  Gurney,  on  behalf  of  the  defendant, 
contended  that  the  declaration  should  have 
been  in  case,  for  the  deceit,  «id  not  in  as- 
sumpsit, as  there  was  no  contract  of 
warranty.  * 

Lord  Tenterden  was  of  opinion  that  the 
declaration  was  correct,  but  he  reserved  the 
point,  subject  to  which  the  plaintiff  ob- 
tained a  verdict. 

[The  proceedings  in  this  case  at  Niu 
Prius,  wul  be  found  reported  in  4  C.  &  P. 
45.1 

Mr,  f3umei/  now  moved  for  leave  to 
enter  a  nonsuit,  reserving  the  objection  he 
had  taken  on  the  trial.  The  plaintiff  has 
misconceived  hik  form  of  action.  The  ac- 
Uon  should  have  been  deceit,  which  is  pe- 
culiarly the  remedy  in  a  case  like  this, 
where  there  has  been  no  warranty,  Tliis 
was  the  course  adopted  in  the  cases  of 
Williamson  v.  Allinson(l},  (in  which  the 
distinction  between  action  on  the  contract 
where  there  is  a  warranty,  and  action  of 
deceit  where  there  is  po  warranty,  seems  to 
be  admitted)  and  Dobellv.  Stev^(i)» 

Lord  Tenterden. — I  think  this  was  a  qua- 
lified warranty.  nurely  threw  upon  the 
plaintiff  the  burthen  of  proving,  not  only 
that  the  mare  was  unsound  at  tlie  time; 
but  that  the  defendant  then  knew  it.  I  think 
actions  of  this  nature  have  very  frequently 
been  brought  upon  the  contract  j  although 
the  defendant  may  also  have  be^n  guilty  of 
deceit. 

Mr.  Justice  Bayley.-^The  general  rule  isi 
that  what  you  represent  at  the  time  of  f|)a 
treaty  for  the  sale  ^s  a  warranl?*  Bui  un- 
doubtedly a  party  may  quaJiiEy  ma  irariauty 

(1)  S  Eait,  446. 

h)  S  B.  & CetSi  5  D. B.  490;  3Uw  J. 
K3.e9. 
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is  he  did  lb  this  cask.  I  see  no  objection 
to  this  being  treated  as  a  contnwt  with  a 
limited  wafranty, 

Mr.  Justice  Parke  concurred  ;  obserruig 
that  be  bad  frequently  seen  such  counts  as 
the  piesent. 

Ruk  refused. 


1829 
Nov 


29.  f 
.  12. 


PHILtlPS,  ASSIONEB  OF  HART- 
UAN,  A  BANKRUPT,  V.  HOP- 
VOOD  AND  ANOTHEB.  * 


Bmknipt's  Commitrim  be/ore  Ike  1st  of 
September  182fi. 

A  commission  itswd  in  Juhf  1  BiS,  found- 
ed ttpon  an  act  of  bankruptcy  committed  in 
ike  vreceding  March  may  be  sustaitud,  not- 
mtkstandmg  ike  5th  Geo.  4.  e,  98,  ami  6(A 
GeoA.  e.  16. 

This  vas  an  action  of  trover,  by  the  assig- 
nee of  the  bankrupt,  to  recover  goods  of 
the  bankrupt.  The  question  iVas  as  to  the 
Validity  of  the  commission.  The  act  of 
bankruptcy  was  committed  in  March  1825, 
the  commission  issued  in  July  of  that  year. 
The  8  Geo.  4,  c.  98,  which  1-epealed  all  the 
the  former  Bankrupt  Acts,  came  into  opera- 
tion on  the  Ist  of  Mav  1 825 ;  the  6  Geo.  4, 
e.  10,  ^hicli  ^repealed  the  5  Geo.  4.  c.  98, 
came  into  operatioD,  as  to  such  repeal,  on 
the  2nd  Af  May,  and  fbr  general  purposes 
mtlie  Ist  of  September  1825. 

A  verdict  having  been  found  for  the 
plamtiS; — 

Mr,  John  Williams  now  moved  to  enter  a 
nonsuit,  on  the  ground  that  the  commission 
could  not  be  sustained  on  an  act  of  bank- 
ruptcy committed  before  the  1st  of  May 
1825.  The  5  Geo.  4.  c.  98,  which  repeal- 
ed all  the  former  acts,  of  necessity  de- 
stroyed their  operation  IVom  the  1st  of  May, 
when  it  came  in  force.  During  the  whole 
of  that  day,  therefore,  they  werie  dead  in 
law;  and  supposing  that  act  to  remain  in 
force,  no  commission  subsequently  issuing 
could  have  been  sustained  on  an  act  of 
bankniptcy  prior  to  the  1st  of  May.  In 
l)i  an  act  of  bankruptcy 
in  JaTy  1995,  was  held  insufficient  to  sup- 

*  S.C.  1  Uyjd  &  W«Iiby,  65. 
(1)  4Bijag.  tiS;  SLawJoora. C.F.130. 


port  a  commission  issued  alter  the  1st  of 
September  1825.  That,  but  for  the  opera- 
tion of  the  6  Geo.  4.  c  16,  would  be  the 
same  case  aa  this ;  but  that  act  undoubtedly 
causea  the  pressure  against  the  present  ar- 
gument. Then,  what  is  the  operation  of 
thatswtute?  Sect.  132  repeals  the  5  Geo. 4. 
from  the  2nd  of  May ;  it  revives  the  former 
acts,  therefore,  only  from  that  day ;  for  it 
could  not  revive  them  retrospectively.  Dur- 
ing the  whole  of  the  1st  of  May  ihey  con- 
tinued dead  in  law,  and  the  consequences 
are  the  same  as  if  they  had  continued  dead 
for  a  year  or  any  length  of  time.  Every 
act  depending  on  the  old  statutes,  conse- 
quently died  with  them  on  that  day;  and  no 
prior  act  of  bankruptcy  could  support  a 
commission  tJiereafter  sued  out:  Vinet's 
if6r.  tit.  "Statute,"  " Repeal."— But  by 

Lord  Tenterden, — This  commission  does 
not  depend  for  its  validity  on  anything  done 
on  the  1st  of  May.  When  the  5  Gea  4. 
was  repealed  on  the  2nd  of  May,  all  the  old 
statutes  were  revived  till  the  Ist  of  Sep- 
tember, and  the  5  Geo,  4.  became,  as  to  this 
question,  as  if  it  had  never  existed.  Both 
tiie  act  of  bankruptcy,  and  commission, 
were  under  the  old  statutes,  and  I  Uierefore 
thiuk  the  commission  is  vaUd* 

The  other  Judges  concurring, — 

Rwe  refused. 


1829.  > 
Nov.  25.  S 


DICKINSON  0,  VALPy,  * 


Partnership — Mining  Company. 

1.  fVhere  a  company  nas  formed  with 
a  nominal  capital,  and  a  person  applied  for 
s!iares,paid  instalments  on  tite  atnount  of 
them,  attended  a  meeting  of  the  company, 
and  made  another  payment  in  his  shares, 
signed  a  deed,  the  contents  of  whick  did  not 
appear^  but  took  no  further  part  m  the  pro' 
eeedings  of  the  coinpanyt  the  capital  of 
which  was  never  completed : — Held,  that  these 
circumstances  were  not  sufficient  to  infer  an 
authority  by  that  person  to  the  directors,  or 
other  members  of  the  company  to  dran  or 
accept  bills  of  exchange  in  the  name  of  ike 
company,  for  debts  incurred  by  titem,  aUlmgk 

•  8.C.  lUoyd&Welsby.fi) 
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the  reufhUiotufor  the  dramng  andacceptmg 
certain  Inlls,  (one  of  them  xing  that  upon 
which  the  person  mas  sued,)  were  entered  m 
the  books  of  the  company,  to  which  that  per- 
son might  have  had  access. 

2.  Where  a  company  was  formed  for  the 
purpose  of  taking  and  workingmmes, — Held, 
that  the  partnership  thus  formed  was  not  such 
as  to  confer  upon  the  directors  or  other  ma- 
nagers ^  the  company  a  power  ( without  ex- 
press authority,)  to  draw  and  accept  bills  in 
tke  name  of  the  company,  as  a  power  inci- 
dental and  necessary  to  the  carryjing  on  of  the 
business  of  the  company. 

The  plainiiff  sued  as  the  indorsee  o(  a 
bill  of  exchai^e,  of  which  the  following  is  a 
copy: 

Redruthi  March  SO,  1886. 

£300. 

Two  months  after  date,  pay  to  the 
order  of  Mr.  Thomas  Teague,  three  hun- 
dred pounds,  value  received,  as  advised. 

For  the  Cornwall  and  Devonshire 
Mining  Company, 
Rowland  Wilks. 

To  the  Cornwall  and  Devonshire 
Mining  Company,  Lombard 
Street,  London. 

It  was  accepted  thus — 

"  Accepted  for  the  Cornwall  and  Devon- 
shire Mining  Company,  payable  at  Sir  Wil- 
liam Kay,  Price  &  Co.  bankers,  London. 

"  John  Wood,  Secretary." 

The  first  four  counts  of  Uie  declaration 
treated  the  instmment  as  a  bill  of  exdiuige, 
charging  the  defendant  both  as  drawer  ud 
acceptor :  the  fifth  described  it  as  a  pro- 
missory note. 

Plea — The  general  issue. 

On  the  trial,  before  Mr.  Justice  Burrough, 
at  the  Summer  Asuzes  for  the  county  of 
Somerset,  1827,  the  fbllowmg  appeared  to 
be  the  material  facts : — ^The  bul  had  been  in- 
dorsed by  Teague,  the  payee,  to  the  ^ain- 
tiff  for  a  valuable  consideration.  It  was 
aon^t  to  charge  tiie  defendant  as  a  mem- 
iwr  of  Ae  Cranwall  and  Devon  Miniiw 
Company.  That  company  was  fimned 
in  the  early  part  of  1825,  and  on  the  7th 
of  April  in  that  year,  a  public  meeting  of 
the  projectors  was  held,  at  which  resolu- 


tiou  vfere  passed  to  purchase  certun  mines 

in  Cornwall,  for  working  which  the  com- 
pany was  formed,  with  a  pretended  capital 
of  1,000,000/.,  in  shares  of  lOO/.  each: 
and  directors,  treasurers,  a  secretary,  and 
other  officers,  bankers  to  the  company,  and 
the  usual  other  parta  of  the  machinery  in 
the  bubble  companies  of  the  day  were  fixed 
upon.  Advertisements,  embodying  the  re- 
solutions, were  published  in  the  newspapers ; 
a  cotmting-house  was  taken  in  the  ci^  of 
London  for  transacting  the  business  of  tl>e 
company ;  a  contract  was  mtered  into  fiir 
the  purchase  of  some  mines  in  Cornwall, 
held  on  a  leasehold  title ;  an  agent  was  en- 
gaged, who  was  to  reside  on  tlie  spot,  and 
one  mine  was  worked.  In  the  same  month 
of  April,  the  defendant  made  application  to 
the  secretary  for  thirty  shares  to  be  allotted 
to  him :  in  answer  he  was  informed  that  he 
could  not  have  so  many,  but  ten  were  ap- 
propriated to  him  t  upon  which  be  paid  to 
the  bankers  of  the  company  an  instalment 
of  five  ^  coit.,  and  received  certain  print- 
ed receipts,  called  the  **  JCFq>**  of  the  com- 
pany. Afterwards,  he  attended  a  meeting 
of  the  dnrectors  and  some  of  the  share- 
holders, at  the  counting-house.  He  then  paid 
a  second  instalment  of  five  per  cent,  on  his 
shares ;  and  it  appeared  that  he  there  sign- 
ed a  deed,  but  no  deed  was  pnxluced  on  the 
trial.  Certificates  of  the  defendant's  being 
the  holder  of  his  shares,  and  having  paid 
two  instalments  on  them,  were  made  out  for 
him  at  his  re<|ueBt,  but  he  did  not  take 
them  up.  It  did  not  appear  that  he  took 
any  further  part  in  tlie  concerns  of  the  com- 
pany until  July  1826,  when  he  attended  a 
general  meeting  of  (be  shareholders,  con- 
vened to  take  into  consideration  the  affiurs 
of  the  company.  The  defendant's  counsel 
offered  to  go  into  evidence,  for  the  purpose 
of  shewing  that  he  went  to  this  meeting  for 
the  purpose  of  protesting,  and  that  in  feet 
he  aid  there  protest,  against  the  formation 
and  proceedings  of  the  company,  as  alto- 
gether a  fraud  upon  the  shareholders';  but 
the  learned  Jn^  rejected  the  evidence, 
being  of  opinion  that  firaud  in  the  concoc- 
tion of  the  omoem,  though  practised  on  the 
defendant  and  other  subscriberB,  was  no 
answer  to  this  action  by  a  stranger.  The 
bill,  upon  whidi  the  action  was  bron^t,  to- 
gether with  several  others,  was  drawn  and 
accepted,  in  pursuance  of  a  restdutwn  of  the 
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mtpiywg  committee  of  the  directors  of  the 
compaDy,  in  diBcbarge  of  a  claim  by  Teague 
OD  die  company  for  surveying  mines,  and 
WIS  at  a  subsequent  meeting  of  the  com- 
mittee allowed  in  account  to  Wilks  the 
drawer.  The  resoluti^ms  to  this  effect  were 
entered  in  a  book  of  the  company.  On  behalf 
of  tlie  defendant,  it  was  objected,  that  the 
directors  had  no  power  to  bind  the  share- 
boUeri  by  drawing  or  accepting  biUs  of  ex- 
cbai^.  The  kuned  Judge  reserved  that 
pomt,  and  the  ^ntiff  had  a  verdict  for 
the  amoant  of  the  bill. 

A  mie  bad  been  obtained  by  the  Attorney 
General  for  a  nonsuit,  or  new'  trial,  on  the 
following  points :  First,'  that  the  evidence 
adduced  to  fix  the  defendant  as  a  partner 
in  die  company  was  insufficient,  inasmuch 
a^  this  beii^  an  association  formed  for  the 
pwdiase  and  working  of  mines,  which 
were  real  property,  the  plaintiff  was  bound 
to  shew  that  the  defendant  bad  aone  legal 
interest  in  the  mines  by  conveyance :  for  this 
point,  the  case  of  Ttcff  V.  Lady  jinton^l)  was 
cited.  Secondly,  that  there  was  no  evidence 
of  an  expreu  authority  to  any  of  the  part- 
ners to  accept  bills  to  bind  the  others ;  and 
that  the  partnership  was  not  of  a  nature  to 
warrant  that  such  an  authority  was  implied. 
Thirdly,  that  the  evidence  tendered  by 
the  defendant's  counsel  of  what  passed  at 
die  meeting  of  July  1826,  was  improperly 
rgected.  Fourthly,  that  this  bill  was  void 
under  she  provisions  of  the  Bank  Act, 
SI  Geo.  3.  c.  GO.  b.  IS,  aa  being  issued  by 
a  partnership  of  more  than  six  persons,  pay- 
able at  a  uiorter  date  than  six  mondu. 
For  this,  the  case  of  BroughUm  v.  the  Mart' 
chater  Waterworks  Company{%)  was  relied 
upon.  But  between  the  granting  and  the 
Arguing  the  rule  nifi,  the  case  of  Maeor  v. 
Hammmdt  before  the  twelve  Judges  (S),  and 
that  o{ Harvey  v.  Kay  (4),  had  been  decided ; 
and  the  last  point  was  not  pressed  on  belialf 
of  the  defendant.  On  the  argument  of  the 
rule,  it  was  not  admitted  by  tbe  plaintiff's 
counsel  ^at  leave  had  been  given  to  the  de- 
loklanta  to  move  toenter  a  mmiuit ;  and  it 

(l)rB.&C409i  lBI.ftR.tl3;6LawJoarB. 

(S)  3  Bua.  &  Aid.  1. 

(9)  7  law  Joan.  K3. 170,  a.  4. 

(4)  9  B.&  C.  356 ;  r  Uw  JaiinbK.B,  107. 


was  understood  that  this  should  be  cleared 
up,  if  necessary,  by  an  application  to  the 
learned  Judge. 

Mr.  C.  F.  Willianu  and  Mr,  FoUett  now 
shewed  cause. — It  is  the  constant  course  to 
fix  a  man  as  a  partner  by  parol  evidence, 
without  the  production  of  any  deed,  al- 
though there  may  be  a  partnership  deed. 
The  facts  proved  were  sufficient  (the  plain- 
tiff beii%  a  stranger,  and  the  bond  Jide  in- 
dorsee of  the  bill  of  exchange,)  to  wew  not 
only  that  the  defendant  was  a  partner  in 
interest,  but  also  that  be  held  himself  out 
to  the  world  and  to  the  plaintiff  as  such. 
In  April  1  %%5,  this  association  was  entered 
into ;  and  in  all  its  acts  held  itself  out  to 
the  world  as  an  established  partnership. 
Then,  in  tlie  same  month  of  April,  the  de- 
fendant applies  for  shares  to  be  allotted  to 
him ;  his  request  is  (in  part,  at  least)  ac- 
ceded to,  he  pays  in  a  deposit,  thus  contri- 
buting to  the  funds  of  the  company;  be 
obtains  a  receipt,  and  taking  it  to  the  com- 
pany's counting-house  at  a  meeting  of  the 
pro^rietora,  tbercTcontributes  a  further  sum; 
certificates  are,  at  his  request,  made  out  for 
him.  There  was  some  evidence,  even  that 
he  signed  a  deed  there.  This  was  sufficient 
evidence  for  a  stranger,  (having  no  access 
to  the  documents  of  the  company,)  that  the 
defendant  did  all  that  was  necessary  to  make 
him  a  member  of  it.  1 1  would  be  deemed  snf> 
ficient  in  the  case  of  an  ordinary  partnership. 
If  there  was  a  deed,  the  partners  have  ac- 
cess to  it,  and  it  was  for  the  defendant  to 

Sroduce  it.  Up  to  this  time  there  was  no 
isclaimer  by  the  defendant,  and  the  ]^in- 
tiff  baa  nothing  to  do  widi  the  aubsequoil 
squabbles  between  the  defendant  and  bis 
partners. 

[Lord  TetUerden, — His  name  did  not  ap- 
pear in  any  printed  or  circulated  list  of  the 
company.] 

That  was  not  necessary,  in  order  to  make 
him  a  partner.  The  case  of  Alderson  and 
another  v,  CJiay(5)  seems  very  much  to  re- 
semble the  present.  It  was  there  held  by 
Lord  Ellenborough  that,  in  an  action  against 
(me  of  several  members  of  a  society,  esta- 
blished under  a  deed  of  copartnership,  for 
goods  supplied  to  the  society,  the  defen- 
dant might  be  {voved  to  be  a  partner  by 
parol  evidence  without  producii^  tbe  deed: 

(5)  l8tul(.B«p.405. 
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and  diBt  the  entries  in  a  book  oontaiiyDg  a 
record  of  die  proceedings  of  the  society, 

produced  at  the  meetings,  and  open  to  the 
inspection  of  all  the  members,  were  admis- 
sible in  evidence  against  the  defendant  af^er 
he  had  been  proved  to  be  a  member  of  the 
society. 

[Lord  Tenterden. — You  do  not  meet  the 
difficulty  of  this  being  a  mining  company : 
it  is  different  from  a  trading  company.] 

This  was  only  a  trading  company  for 
working  mines  and  dealing  in  the  ore.  But 
the  object  of  the  company  makes  no  diSb- 
renee  for  this  purpose ;  it  b  not  necessary 
to  shew  a  property  in  the  mine  itself ;  th« 
same  proof  of  community  of  interest  is  suf- 
ficient, as  would  be  in  any  other  trading 
partnership.  .  Nor,  in  fact,  is  there  ever,  in 
actions  against  mining  partnerships,  wbicli 
are  very  frequent  in  Cornwall,  any  proof  of 
an  actual  interest  in  the  mine,  for  no  interest 
is  ordinarily  given  them  in  the  ibine  itself ; 
they  have  a  mere  "  set,"  as  it  is  called,  or 
licence  to  work  the  mines. 

{Mr,  JuUice  Bagtey, — But,  can  that  U* 
cence  pus  otherwise  than  by  deed?] 

The  usual  evidence  is,  that  the  party  aU 
tended  meetings  of  the  {iroprietors,  or  had 
his  name  entered  in  what  is  called  the  "  cost- 
book,"  at  the  mine. 

[Mr.  Justice  Bayley.  —  That  sfaewa  ■ 
share  in  the  profits.] 

That  is  sumcientiy  shewn  in  the  present 
case  I  the  case  of  flee  v.  Lady  Anson  does 
not  go  the  length  of  shewing  that  a  deed 
miut  be  prdduced.  The  evidence  there  was 
not  so  strong  as  here ;  there  was  no  atten- 
dance at  meetings ;  and  though  a  certificate 
was  given  heri  there  was  no  evidence  that  it 
came  from  jwrsons  authorized  to  grant  it. 
It  is  said^  this  company  would  not  ne  Sub- 
ject to  the  bankrupt  laws ;  tlutt  is  immate- 
rial; the  cases  however  shew  that  they  may 
be.  In  Craahway  v.  Maule{6),  it  seems 
to  have  been  the  opinion  of  Lord  Eldon, 
that  a  person  occupying  and  working  a 
mine  For  the  purposes  of  a  particular  manu- 
fiscture,  whidi  made  it  necessary  for  him  to 
purchase  other  materials,  besides  the  pro- 
duce of  the  mine,  was  a  trader.  The  same 
diatinction  was  acted  on  in  Jeffirm  v.  j^ntilA 
(7) ;  and  the  cases  of  Storey  v.  Lord  Wind' 

(fi)  1  Swaoit  495. 

(7)  1  Jsc&w.fve.  • 


tor  (8\  and  Jenu  CUUge  v.  Bloom{9)i 
shew  that'  joint  adventurers  in  mfaiet  may 
have  the  same  relief  in  equity  as  other  trad- 
ing partnerships.  These  parties  are  there- 
fore, to  some  extent  at  least,  partners  in 
trade.  Then  surely  it  is  sufficient  for  die 
plaintiff  (a  stranger  to  the  company)  to 
shew  that  the  mines  were  worked,  and  that 
the  defendant  attended  as  a  partner ;  diis  is 
presumptive  evidence  that  the  company  had 
a  legal  right  to  work  the  mines.  Perring  v. 
Hone{10)i  and.£Uis  v.  Schmack  (11),  (the 
latter  of  which  was  decided  on  this  very 
compel^,)  are  direct  authorities  in  favour  of 
the  plainUff.  There  is  evidence  in  die  book 
of  the  conipany,  of  a  direct  authority  to 
draw  this  bOl.  Then  the  defendant,  by  ac- 
cepting a  receipt  from  the  directors  oh  be- 
half of  the  company,  recognized  them  as  re- 
presenting the  company ;  and  that  delegates 
to  them,  at  least  as  against  him,  the  pottvr 
of  carrying  on  the  management  of  the  con- 
cern according  to  their  direction.  And  if  it 
may  be  taken  that  thei'e  was  proof  enough 
to  fix  the  defendant  as  a  partner,  it  m^  be 
inferred  thu  he  saw  the  book  in  which  the 
resolutions  were  entered,  because  it  waa  s 
book  of  the  partnership. 

[Mr.  Juttice  Parke. — You  must  shew  ex- 
press knowledge  or  a  subsequent  ratificatiim 
by  the  defendant.] 

There  is  no  disclaimer ;  the  book  is  at 
the  counting-house,  and  the  defendant  has 
access  to  it.  The  drawing  of  bills  too,  Its 
discharge  of  debts,  vrould  be  incident^  to 
such  a  concern.  One  partner  is  supposed  to 
be  the  agent  of  the  rest  to  do  any  act  neces- 
sary or  beneficial  for  carrying  on  the  part- 
nership. That  of  drawing  and  aeceptflig 
bills  of  exdiai^i  is  ahch,  In  a  company 
canryii^  on  an  intercoitrse  of  buying  and 
selling  with  foreign  countries.  The  case  is 
diflbrent  fVom  that  of  the  management  uTtt 
farm. 

[Afr.  Juttice  Bayley. — Can  itbe  necessairy 
till  all  the  capital  is  subscribed  f] 

It  is  necessary,  as  soon  as  their  trading 
has  begun, — at  least,  it  is  beneficial  fbr  the 
purpose  of  carryii^  on  the  trade.  The 
third  ground  taken  by  the  other  aide  is,  that 

(8)  t  Atk.  630. 

(9)  Ambl.  54. 

(10)  4  Bbg.  is  i  5  Uw  Joom.  C  J*.  3S. 

(11)  flffing.dtl. 
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eridsqcev^s improperly  rejected;  that  evi- 
dence  ffoing  to  shew  that  toe  coinpany  was 
origioally  formed  in  fraud.  But  the  sub- 
sequent conductor  the  defendant  in  disclaim- 
ipg  the  wmpany  in  July  1826,  could  not 
have  aflfec^d  hii  previous  liability  on  tibia 
bUl. 

[Afr,Jiutiee  Par&e. — Could  you  use  that 
meeting  as  evidence  of  bis  being  a  partner, 
without  permitting  him  to  explain  why 
he  attended  it  ?] 

There  was  suflBdent  evidence  of  the  part* 
nenhip  without  it.  But,  at  all  events,  as 
against  the  plaintiff,  fraud  in  the  concoction 
of  the  company  is  no  answer  :  he  took  this 
bill*  believing  them  to  be  under  a  bond  fide 
partnership. 

The  Atlomey  Qeneralt  (Mr,  Cromder 
with  hin>»)  in  support  of  the  rule. 

[He  was  desired  to  confine  himself  to  the 
question,  as  to  the  power  of  the  conipany« 
or  the  directors  on  their  behalf,  to  draw  or 
accept  bills ; — the  Court  observing,  that  the 
only  question  with  them  was,  whether  there 
should  be  a  new  trial  or  a  nonsuit.] 

Even  supposing  the  defendant  to  be  clearly 
a  partner,  this  bill  was  drawn  by  the  direction 
of  the  managing  committee  of  directors, 
without  proof  of  any  knowledge  by  the 
defendant  or  authority  by  the  company.  No 
doubt,  the  directors  might  bind  themselves, 
but  not  the  whole  concern,  without  authority. 
Such  a  proposition  is  full  of  danger ;  and  it 
is  for  the  plaintiff,  who  seeks  to  charge  the 
defendant  as  a  partner  on  this  bill,  to  shew 
an  authorily  from  him,  express  or  implied, 
for  the  creation  of  it,  and  if  there  was  a 
deed  giving  an  express  authority,  the  plain- 
tiff was  bound  to  produce  it,  and  failing  to 
do  so,  must  be  nonsuited.  For  this  com- 
pany was  not  one  in  which  the  law  would 
imply  a  power  in  the  members  to  bind  one 
another  by  bills.  The  case  might  be  dif- 
ferent as  to  ^oods  sold,  or  work  done  for 
such  an  association.  Ship-owners,  though 
tbey  may  bind  each  other  for  repairs,  can- 
not do  SQ  by  bills:  tViiliaauv,Thomai{l^). 
So,  joint  occupiers  of  a  &rm,  taking  the 
psodnce  to  market,  and  purchasing  mate- 
luls  for  the  purpose  of  cuUivatiog  uie  land, 
cfiuoott  jsithout  ea^jsss  authority,  bind  one 


another  by  hills :  Greetulade  v.  J!)ower(18). 
All  partnerships  which  are  limited  to  certain 
i^ciBc  operations  are  denied  this  danger- 
ous power.  It  might  as  well  be  contended, 
that  one  of  two  joint  proprietors  of  a  house 
mi^t  bind  the  other  by  accepting  a  bill  in 
the  name  of  both. — [Here  he  was  stopped.] 

Lord  TeiUerden, — Admitting  that  the  de- 
fendant was  proved  to  be  a  partner,  and 
not  merely  to  have  done  certain  acts  in  con- 
templation of  becoming  a  partner,  it  was 
not  shewn  that  he  had  become  a  member  of 
a  partnership  in  which  a  part  had  authority 
to  bind  the  rest  by  bills.  To  shew  that,  the 
deed  should  have  been  produced,  in  whidi 
such  a  provision  would  perhaps  have  been 
found ;  or  the  deed  might  have  expressly 
negatived  such  an  authority.  This  objec- 
tion was  taken  on  the  trial,  and  if  leave  was 
reserved,  I  think  there  should  be  a  nonsuit 
entered. 

Mr.  Juitice  Bayley. — I  am  by  no  means 
prepared  to  say  that  there  was  sufficient 
evidence,  either  that  the  defendant  was  an 
actual  partner,  or  that  he  held  himself  out 
as  such.  A  doubt  as  to  that  point  would  go 
merely  to  the  question  of  a  new  trial ;  but, 
to  establish  the  Itability  of  the  defendant,  it 
ought  to  be  made  out  that  this  was  a  con- 
cern in  which  the  directors  had  authority  to 
bind  the  other  members,  by  drawing  or  ac- 
cepting bills  of  exchange.  Upon  that  point, 
the  only  question  for  the  jury,  on  a  new  trial 
would  be,  whether  such  was  the  usage  in 
companies  of  this  kind,  or  whether  it  was 
necessary  for  the  carrying  on  of  its  deal- 
mgs.  C5n  neither  of  these  points  was  any 
evidence  given  which  could  be  left  to  the 
jury.  Speaking  for  myself,  I  should  say, 
that  such  an  authority  was  not  necessary^ 
The  directors  should  take  care  to  have 
ready  money  disposable  to  meet  their  pay- 
ments, and  if  they  have  not,  there  is  not 
any  understanding  that  the  company  should 
be  liable  on  their  bills.  To  confer  on  the 
directors  such  an  unlimited  liberty  of  pledg- 
ing the  responsibility  and  credit  of  all  the 

frojnietors,  would  be  mOst  dangerous ;  and 
am  quite  sure,  that  no  man  ww»  joins  such 
a  company,  intends  to  give  them  sudi  a 

(lS)7B.ftC.6»5i  lM.ftR.««);  6UwJ. 
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power.  There  might  be  10.000  share- 
holders. Could  it  be  contemplated  by  a 
party  entering  into  it,  that  his  name  was  to 
be  pledged  Tor  all  the  bills  of  such  a  partner- 
ship? No  doubt  the  directon  might  bind 
themselrea  by  drawing  bills ;  but  there  was 
no  evidence  of  any  implied  authority  from 
the  defendant  to  draw  bUb  and  charge 
him. 

Mr.  Justice  Littledale, — I  think  the  ac- 
tion is  not  maintainable.  It  is  material  to 
look  at  the  form  of  the  bill ;  it  is  drawn  by 
Rowland  Wilks  on  behalf  of  tlie  company, 
addressed  to  the  company,  and  accepted  for 
them  by  their  secretary.  That  is  an  un- 
nsnal  form;  it  is  not  an  ordinary  bill',  drawn 
by  individuals  upon  others,  but  drawn  by  a 
mining  company,  and  accepted  by  the 
same  company.  The  bolder,  therefore,  took 
it  with  notice  that  it  was  not  an  ordinary 
bill  of  excliange.  That  being  so,  he  was 
bound  to  shew  an  antliority  which  should 
bind  the  defendant,  who  was  no  party  to  it. 
In  ordinary  cases  of  general  trading  part- 
nerships such  an  authority  is  presumed,  but 
not  in  the  case  of  a  mining  adventure  like 
this.  The  plaintiff,  therefore,  was  bound  to 
give  evidence  either  of  usage  or  express 
autliority,  sufficient  to  bind  the  defendant, 
llio  case  has  been  well  likened  to  that  of 
parties  associated  in  the  man^ement  of  a 
farm,  in  whicli  it  is  not  competent  for  each 
to  bind  the  rest  by  bills.  The  object  there 
b  to  Bell  the  produce  of  the  land,  and  to 
purduse  stock,  materials  and  labour  for  its 
cultivation ;  but  it  is  not  necessary  for  that 
purpose  to  draw  or  accept  bills.  And  in 
this  case  it  ought  to  have  been  shewn  that 
the  nature  of  the  concern,  or  the  usage  of 
other  concerns  of  the  same  kind  in  the  min- 
ing districts,  ju8ti6ed  such  an  authority. 
Besides,  this  bill,  being  drawn  by  the  com- 
pany on  themselves,  is  in  effect  a  promis- 
sory note.  It  would  require  still  more  evi- 
dence to  shew  that  they  can  bind  each  other 
by  a  promissoiy  note.  On  these  grounds,  I 
am  of  opinion  that  the  actioD  cannot  be 
maintained. 

Mr,  JuiUce  Parke, — am  dearly  of  the 
■ame  opinion.  This  was  not  a  bDl  accepted 
by  the  defendant  himself  m  his  own  hand- 
writing. The  plaintiff  therefore  is  hound  to 
shew  an  express  or  im^ied  authority  from 
the  defendant  for  the  acceptance*  In  my 


mind  it  makes  no  difference,  that  the  plain- 
tiff was  a  holder  for  a  valuable  considera- 
tion :  he  must  still  shew  the  liability  of  the 
party  whom  he  seeks  to  charge.  Now 
there  was  certainly  no  evidence  of  express 
authority  from  the  defendant,  either  by 
previous  knowledge,  or  subsequent  rati6ca- 
tion.   Then,  can  an  aathority  be  implied 
from  the  partnership?    Where  a  party  is  a 
complete  partner,  all  authorities  necessary 
for  carrying  on  the  partnership,  and  uaually 
exercised  m  the  course  of  its  dealing,  are 
implied  from  him  to  the  other  partners. 
The  plaintiff  says,  that  the  defendwt  was  a 
complete  partner  in  this  company ;  and  that 
he  held  himself  out  to  tlie  world  and  to  the 
plaintiff  as  such.    If  he  did  so,  no  doubt 
be  would  have  made  himself  liable,  even 
though  he  were  not  actually  a  partner ;  but 
there  is  no  pretence  for  saying  that  he  did 
so  hold  himself  out  to  the  plamtiff.  Every 
act  proved  to  have  been  done  by  the  defen- 
dant was  c(HisUtent  with  an  intention  on  hia 
part,  merely  to  become  a  partner  provided 
something  else  were  done — provided  the 
whole  amount  of  the  capital  were  actually 
subscribed ;  and  the  advance  of  money  was 
made  by  him  on  that  understanding.  Those 
acts  did  not  make  him  a  complete  partner. 
The  authorities  which  be  gave  to  bind  him, 
was  an  authority  coupled  with  a  condition 
which  was  never  performed,  and  was  there- 
fore no  authority  at  all.   Then,  as  to  the 
authority  of  the  directors  to  draw  bills  in 
the  name  of  the  company,  the  ai^innent  for 
tlic  plaintiff  is,  diat  such  a  power  is  neces- 
sary for  its  management.  1  hat  is  answered 
by  the  case  adduced  as  to  the  joint  occupiers 
of  a  farm.    But  it  is  not  necessary  to  de- 
termine that  point,  because  the  directors 
had  certainly  no  authority  to  draw  a  bill 
upon  the  company  itself,  which  is  in  effect 
a  promissory  note.  If  they  could,  by  such  an 
instrument  as  this,  pledge  the  responsibility 
of  all  the  members,  and  make  tliem  liable 
whenever  it  came  into  the  hands  of  an  in- 
nocent indorsee,  it  would  be  conferring  upon 
them  a  most  dangerous  and  extensive  ^wer 
of  carrying  into  efibct  the  purposes  of  Iraud. 
I  give  no  opinion  on  the  point,  whether  the 
circumstance  that  the  company  was  concoct- 
ed in  fraud,  would  be  an  answer  to  the  ac- 
tion.   Undoubtedly,  though  it  originated  in 
fraud,  yet  if  the  dfifendaat  had  given  the 
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bUntiff  teason  to  consider  and  treat  with 
htin  as  a  bmdjide  partner,  that  fraud  would 
in  hii  mouth  be  no  answer.  But  it  is  not 
necessary  to  pt'onounce  any  opinion  upw 
lta«t ;  and  on  the  grottttds  I  luive  already 
stated,  X  think  die  action  cannot  be  mun- 
tained. 

Mt.  Jmtioe  Bayley  aflerwards  stated, 
that  he  had  communicated  with  Mr.  Justice 
Burrough ;  and  that  the  learned  Judge  had 
reserved  leave  to  the  defendant  to  move  to 
mter  a  nonsuit ;  and  accordingly, 

RuU  abtohtle/or  a  nmiuiU 


1BS9.  )  Vem  aks  otbirs  0.  ashbt, 

Dec.  14.3  BDWIAND,  AHO  SHAW*. 

PaTtn0nb^.-^eeret  Parkier, 

1,  Where  one  of  several  partners  receives 
nume^  in  the  ordinary  tourae  of  the  partner" 
ship  hubiesst  and  tnisapjprt^iatet  it,  a  secret 
partneTt  as  nell  as  an  ostensible  partner,  it 
Bahle  for  (Ae  amount : — Held,  that  the  produce 
of  bills  wroHgfidty  indorsed  by  one  of  the 
partners  in  the  name  of  the  firm,  discounted 
by  the  bankers  of  the  firm  in  the  ordinary 
conrset  and  tmsapproprialed  %  Me  partner 
viho  $0  htdarsed  the  bills,  conla  he  recovered 
agahtst  the  firm,  including  a  secret  partner, 

t.  But  nrhere  a  person  does  not  oecome  a 
partner  until  a  given  day,  although  it  is  ar- 
ranged that  he  shall  be  considered  as  having 
been  a  partner  from  a  previous  day,  this 
arrangement  betnieen  the  partners  not 
render  the  new  partner  liable  to  t!ie  engage- 
ments of  the  others  with  the  rest  of  the  world, 
iKurred  betrbeen  the  previous  day,  and  tite 
4k§  of  hi$  aetmUif  beoaamg  a  parlwr. 

litis  was  an  Action  of  assumpsit.  The 
pUdntiffi^  ttbo  were  bankers  m  London, 
bronght  their  action  to  recover  the  amount 
of  thrfre  bills  of  exebai^  and  a  cash  ba- 
Hoce  claimed  to  be  due  from  the  defen- 
dants as  partners  in  trade.  The  defendants 
we#e  stted  as  indorsers  of  the  bills,  one  of 
which  was  for  li5l.  I6s.  Gd.,  and  dated 
1 9th  of  May  18S4,  payable  at  four  months ; 

•  &C.  i  Uofd  6c  WeUby,  iO. 
TouVm.  K3. 


another  for  IW.  dated  8th  of  July 
1824,  at  three  months:  and  the  third  fof 
167i.  0«.  6d.,  ddted  10th  of  July  1824,  aif 
three  months.  There  Were  iho  the  usual 
money  counts.  The  defendant  ShaW  plead- 
ed the  general  issue.  Ashby  having 
pleaded  his  bankruptcy  and  certificate,  It 
nolle  prosequi  was  entered  as  to  him;  Row- 
land suffered  judgment  by  default. 

The  cause  was  tried,  before  Lord  Teh- 
terden,  at  the  London  Sittings  atter  Hilary 
term  1827,  when  a  verdict  was  found  (6t 
the  plaintiffs  for  the  whole  amount  Of  their 
claim,  subject  to  the  opinion  of  the  Court 
upon  a  case,  of  which  the  following  is  Ihe 
substance : — 

Previously  to  the  18th  May  1824,  Akhby 
and  Rowland  carried  on  the  business  of 
engravers,  prmters,  and  stationers,  in  patt- 
nership  with  one  Osborne,  under  the  fhrm 
of  Ashby,  Osborne,  &  Rowland.  On  that 
day  Osborne  retired,  and  the  business  Was 
continued  by  the  other  two,  under  the 
firm  of  Ashby  &  Rowland,  until  the  24th 
of  June  following,  when  the  defendant 
Shaw  joined  the  partnership,  under  an 
agreement  mutually  signed,  which  con- 
tained the  following  stipulations:  —  that 
Shaw  should  advance  the  sum  of  1500?.  by 
certain  instalments  therein  mentioned ; 
thAt  the  business  should  be  carried  on  in 
the  name  of  Ashby  &  Rowland ;  that  all 
bills,  bills  of  parcels,  drafb,  and  securities 
for  money,  should  be  in  the  name  of  Ashhy 
&  Rowland,  and  all  acceptances  of  billa 
or  notes  should  be  made  by  Ashby  & 
Rowland,  or  one  of  them,  in  that  name: 
that  the  partnerehip  should  be  considered 
as  commencing  on  the  18th  May  preced- 
ing the  day  on  which  the  partnership 
of  Ashby,  Osborne,  &  Rowland,  was  dis- 
solved; that  Ashby  &  Rowland  should 
conduct  the  business  for  the  benefit  of 
themselves  and  Shaw,  and  not  require  his 
persona]  attendance,  except  as  he  should 
be  minded  to  attend  to  the  business. 

Tlie  business  was  carried  on  in  pursu- 
ance of  this  agreement  in  the  names  of 
Ashby  &  Rowland  only,  until  the  2l8t  of 
September  1824,  when  the  partnership  was 
dissolved,  as  regarded  Rowland.  It  was. 
then  continued  by  Ashby  and  Shaw,  who 
took  the  stock  and  effects  of  the  former 
partnership.  During  the  existence  of  the 
partnership  between  the  three  defendants, 
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Shaw  never  appeared  in  the  business*  nor 
was  he  introduced  or  known  to  the  plain- 
tifis,  nor  even  to  the  clerks  of  the  partner- 
ship business,  as  a  partner:  he  was,  in 
fact,  abroad  from  the  commencement  of 
the  partnership,  till  about  the  time  when 
the  dissolution  took  place. 

A  short  time  before  Shaw  became  a 
partner,  Ashby  &  Rowland  had  opened 
an  account  in  their  own  names  with  the 
plaintiffs,  which  account  was  omUnued  in 
their  namesi  without  any  rest,  or  any  other 
alteraUon,  down  to  the  Ume  of  the  disso- 
lution of  the  partnership  of  Ashby,  Row- 
land, and  Shaw ;  the  plaintifis  having  no 
notice  that  Shaw  was  a  partner  till  that 
time,  when  they  received  a  letter  signed 
by  Ashby  and  Shaw,  intimating  that  Row- 
land had  withdrawn  from  the  firm.  The 
account  commenced  on  the  29th  of  April 
1884,  and  closed  on  the  22nd  of  September 
following;  the  transactions  being  carried 
on  personally  with  Rowland  omy.  The 
three  biUs  in  question  [none  of  the  prior 
parties  to  which  had  am  transactions  with 
the  firm  of  Ashby  &  Rowland]  were  in- 
dorsed by  Rowland  in  the  name  of  Ashby 
&  Rowland,  and  {delivered  by  him  to  the 
plaintifl^,  who  discounted  them,  carrying 
the  proceeds  to  the  -credit  of  the  account 
standing  in  the  name  of  Ashby  &  Row- 
land. The  first  was  discounted  on  the 
2Ist  of  May,  and  the  other  two  on  the  13th 
of  July.  Credit  was  given  for  the  three 
bills,  and  at  the  close  of  the  account  the 
bahuce  was  60/.  5t.  3d.  to  the  debit  of  the 
defendants ;  a  bill  for  48/.  17<.  4d.,  which 
was  dated  19th  of  May  1824,  and  had  been 
discounted  by  the  plaintiflft  on  the  21st, 
having  fallen  due  on  the  22nd  of  September, 
and  having  been  carried  on  that  day  to  the 
debit. 

During  the  partnership  of  the  three  de- 
fendants, the  account  with  the  plaintifis 
was  used  by  Rowland  for  the  general  pur- 
poses of  the  late  firm  of  Ashby,  Osborne, 
&  Rowland,  and  for  his  own  private  pur- 
poses.^ Cheques  were  also  drawn  by  him 
Ibr  the  payment  of  workmen  employed  in 
the  partnership  business  of  Ashby,  Row- 
lanoi  and  Shaw,  &  other  persons  to  whom 
Ae  firm  was  indebted.  And  the  defen- 
dant, Rowland,  from  time  to  time,  drew  out 
considerable  sums,  which  he  applied  to  his 
own  private  use,  and  that  of  his  fiither. 


The  bills  dedared  on,  were  duly  pre- 
sented, dishonoured,  and  notice  of  (Us- 
honour  given. 

The  question  for  the  opinion  of  the 
Court  was,  whether,  under  the  above 
circumstances,  the  defendant  Shaw  was 
liable  for  the  whole,  or  any  part,  of  the 
plaintiff's  demand ;  the  verdict  to  be  en- 
tered for  such  sum  as  the  Court  should 
think  Uiem  entitled  to  recover.  If  the 
Court  should  think  the  action  could  not  be 
nudntained,  a  nonsuit  was  to  be  entered. 

The  Coiurt,  in  the  first  instance,  called 
upon — 

Mr.  F.  PoUock,  for  the  defendant— 
I  shall  not  rely  upon  the  case  of  Emly  v. 
Lye{\\  The  distinction  between  that  case 
and  the  present  is,  that  there  the  bill  was 
drawn  by  one  partner  only. 

{Mr.  Justice  Parke. — There  has  since 
been  the  case  of  The  South  Carolina  Bank 
T.  Com  (2).] 

But,  if  one  partner  uses  the  partnership 
name  for  purposes  unconnected  with  the 
partnership,  the  other  partners  do  not 
become  liable.  Here,  the  partnership  of 
Ashby,  Rowland,  &  Shaw,  had  nothing 
to  do  with  the  bills  in  question,  which  were 
indorsed  in  fraud  of  the  firm,  by  Rowland 
alone.  It  is  clear,  that,  as  to  the  bill  for 
125/.,  and  that  for  48/.,  Shaw  is  not  liable; 
for  when  they  were  discounted,  he  was  not 
liable  to  third  persons  at  all.  Then,  as  to 
the  others :  Ashby  &  Rowland  was  to  be 
the  name  of  the  firm ;  and  Shaw,  as  a  secret 
partner,  would  be  liable  on  all  partnership 
transactions  of  that  firm,  but  on  no  others. 
Now,  these  bills  were  not  drawn  for  part- 
nership purposes.  It  is  fi>und  that  none  of 
the  prior  parties  to  them  had  any  dealings 
with  the  firm.  They  were  indorsed  by 
Rowland,  and  discounted  for  him,  and  the 
money  misapplied  to  his  private  purposes. 
There  is  nothing  to  connect  Shaw  with  the 
transaction,  except  that  the  partnership 
name  was  used.  The  account  in  the  part- 
nership name  was  used  for  three  different 
purposes.  Is  it  to  be  said  that  a  secret 
partner  is  liable  for  all  the  balance  on  that 
whole  account?  This  is  substantially  th« 
aame  case,  as  if  there  were  two  distinct 

(1)  iSEast,  7. 

(t)  8  B.  ft  C.  4<7;  f  &L  &  R.  4&9i  1  a  &  1^ 
103;  €L«w  Joan.  KJ}.  3M. 


DigitizeC(.by 


MICHAELMAS  TERM,  18S9. 


firms ;  Shaw  being  a  partner  in  one,  and 
their  accounts  being  mixed  up  together, 
would  he  be  then  liable  on  that  whole  ac- 
count! It  is  not  merely  because  a  secret 
partner  authorizes  the  use  of  a  partnership 
name,  that  he  is  made  liaUe,  but  because  he 
bears  a  part  in  the  profit  and  loss  of  the 
partnersmp.  That  applies  tmly  where  die 
name  is  used  for  partnership  purposes,  un- 
less it  be  shewn  that  credit  had  been  given 
to  him,  or  that  the  firm  of  which  he  was  a 
member  received  benefit.  The  account 
was  opened  before  Shaw  became  a  partner. 
If  the  plaintiffs  had  made  inquiry,  they 
might  have  ascertained  the  three  o^JSerrat 
purposes  for  which  it  was  used.  In  Shmm 
V.  Steele  (S),  which  may  be  cited  for  the 
plaintifls,  the  bill  was  taken  in  die  course 
of  the  busbess  of  the  firm  in  which  the 
secret  partner  was.  The  indorsement  put 
upon  it  was  therefore  taken  with  reference 
to  that  trading,  though  it  was,  in  fac^ 
indorsed  for  the  benefit  of  another. 

[Mr.  Justice  Bayley. — The  case  of  Baker 
arid  another  v.  Charlton  (4)  went  upon  the 
same  principle  as  that  of  Swan  r.  Steele.^ 

The  cases  themselves  have  been  consi- 
dered as  having  gone  too  far* 

Mr.  Wightman,  for  the  plaintifiT. — The 
argument  on  the  other  side  would  apply 
wiui  equal  force  to  the  case  of  Shaw^ 
being  an  avowed  partner.  If  he  be  not 
liaUe,  thra,  accoxaiiw  to  the  argument, 
Asbby  is  not  liable.  The  case  of  ffmm 
Steele  is  not  distinguishable  from  the  present 
case :  and  the  judgment  of  Lord  Ellen- 
borough  in  that  case,  if  correctly  reported, 
fully  entitles  the  plaintifl^s  in  this  case  to 
recover. 

{Hr.  Justice  Littledale. — I  do  not  think 
that  case  gave  unqualified  satisfiwtion  to 
the  bar.] 

Probably  not.  Your  Lordship  was  coun- 
sel for  the  nnsuccessfbl  party.  But  a  per- 
son who,  in  the  course  of  dealing,  takes  a 
bill  thus  indorsed,  cannot,  in  graeral, 
know  anything  of  the  account  on  which  it 
is  drawn.  He  takes  it  on  the  credit  of  the 
firm  whose  name  is  put  upon  it.  The  de- 
fendant is  not  entided  to  dissect  the  account, 
and  call  on  the  creditor  to  point  out  to 
what  particular  part  of  it  a  particular  trana- 

(3)  r  Eut.  f  10. 

(4)  fcake'sN.F.It«poit^80. 


action  referred.  It  is  for  each  partner,  it 
he  chooses  to  put  a  certain  control  on  the 
dealings  of  his  co-partners,  to  give  notice 
to  the  creditors.  For  au^ht  that  appears, 
Shaw  knew  that  the  plamtifib  were  the 
bankers  of  die  firm.  Rowland  came  to 
them  under  the  partnership  name,  autho- 
rized by  the  partnership  deed ;  and  to  what 
purpose  he  applies  the  proceeds,  is  im- 
material :  Bona  v.  Oibton  and  another  (5). 
With  regard  to  the  bill  for  125/.,  the  plain- 
tiffi,  afier  Shaw  became  a  partner,  gave  all 
the  partners  credit  for  a  sum,  includii^ 
that  bill,  whidi  was  afterwards  dishonour- 
ed, aoA  diey  are,  therefore,  entitled  to  the 
amoui|t. 

2^  Comrt  totdc  time  to  oonaider,  and  oa 
the  following  day,  eadi  of  the  Judgea  deli- 
vered hia  opinim. 

Mr,  Jus^  Bayley — (after  stating  th^ 
facts). — The  general  rule  is,  that,  where 
the  partnership  name  is  pledged  to  a  cre- 
ditor, every  actual  partner  is  liable  to  have 
his  individual  credit  pledged  thereby ;  and 
a  party  making  an  advance  on  the  credit  of 
the  partnership  name,  is  entided  to  sue  all 
the  parties,  u^ess  he  be  privy  to  a  misap- 
plication of  the  advance  by  the  one  who 
receives  it.  There  is  here  no  suffiiestion  of 
fraud  against  tlie  plaintiffl.  f^en,  who 
were  the  actual  parties  when  this  advance 
was  made  cm  die  two  bills  in  July  t  Not 
Ashby  and  Rowland  only,  though  it  was 
agreed  that  that  should  be  the  name  of  the 
firm,  even  after  Shaw  had  become  a  part- 
ner. There  was  no  other  trading  but  for 
the  joint  benefit  of  Ashby,  Rowland,  and 
Shaw.  Shaw  was  then  a  real  partner,  and 
liable  to  all  the  consequences  of  being  so. 

The  cases  of  Sman  v.  Steele^  and  Baker 
T.  Charltonf  which  were  mentioned  in  the 
argument,  go  beyond  the  principle  I  baTe 
mentioned,  and  farther  than  it  is  necessary 
for  us  now  to  decide.  The  pluntiffi,  how- 
ever, are  not  entitled  to  the  full  exteat  <tf 
dieir  daim.  It  is  true  that  Shaw  entered 
into  the  firm  under  an  agreement  diet  he 
should  be  considered  a  partner  firom  the 
18th  of  May;  but  that  was  only  a  private 
arrangement  betwftn  the  parties  them- 
selves, which  the  plaintifls  cannot  go  into : 
it  follows,  that  on  the  bills  for  IftSl,  and 

(5)  1  CnD|it>.  185. 
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48/.,  which  were  discounted  on  theSlst  of 
May,  Shaw  is  not  liable.  The  verdict, 
therefore,  in  my  opinion,  should  stand  for 
the  amount  of  the  other  two  bills,  and  the 
rest  of  the  ciisli  balance,  after  deducting 
^he  bill  for  48/. 

Mr.  Justice  Littk'dalc.^1  concur  in  opi- 
^on  with  my  lirotlier  Bayley.  Whi|e  a 
l^t  ^  ^\(t  vw  incurred,  Shaw  wa« 
iK^  suitpesi  Vlyiough,  by  a  subsequent 
arrangaqent  between  htm  and  the  others, 
|t  was  agreed  that  he  should  be  considered 
as  a  partner  from  8  previous  day.  As  to 
that  part  of  the  debt,  I  thipk  Shaw  ts  not 
liable  i  but,  Mpon  the  general  question,  I 
think  Shaw  is  liable  for  the  amount  of  the 
two  bills  indorsed  by  Rowland  ii>  the  name 
of  the  firm.  Indeed,  the  articles  of  partner- 
afaip  give  to  Aahby  and  Rowland  an  autho- 
rity to  deal  with  securities  for  money  in 
the  name  of  Aslihy  ..^  Ttowland,  so  as  to 
Jbind  the  firm  of  Ashby,  Rowland,  & 
Shaw.  The  misappropriation  of  the  pro- 
ceeds, of  the  diS<;PMol  CfVMiot  affect  the 
plaintifTs'  daiiQ,  They  discounted  in  the 
ordinary  course  of  business ;  and  the  mis- 
appropriation was  by  Rowland,  in  fraud  of 
the  partnership,  but  wjtbppt  any  collusion 
with  the  plaintiflfe. 

Mr,  Justkc  Parke. — 1  am  of  the  same 
opinion. — I  think  the  three  defendants  are 
not  liabh;  on  the  first  hill,  but  that  they  are 
liable  on  the  subsequent  hills,  The  ques- 
tion is,  who  were  the  persona  upon  whose 
credit  the  plaintiffs  advanced  (heir  money  ? 
When  the  advance  was  made  upon  the  first 
hill  in  May,  there  were  only  Ashby  and 
Rowland.  There  was  no  subsequent  rati? 
fication  of  this  by  Shaw,  except  in  the 
dealings  between  himself  and  his  partners. 

did  not  become  a  partner  uptil  the  34th 
pif  Jiine.  From  that  time  Shaw  became  a 
partner,  so  as  to  give  authority  to  Rowland 
apd  Ashby  to  bind  him  by  thqname  of  the 
fe^  of  Rowland  &  Ashby,  u\  all  transac- 
tions within  the  apparent  scojip  of  the  part- 
nership dealings.  If  tlie  name  of  the  firm 
h^d  beep  used  out  of  that  a^ppe,  ip  the 
DHrcl)a9e  of  commodities  n<}t  comiected 
with  the  partnership,  or  upder  circum- 
^anccs  calculated  to  ^cite  uitRpicion  in  fhe 
?nvi4  of  the  ^ersop^  dealing  wj^  the  active 
Di|imera,  the  pthpr  partpei^  Vfpuld  not  be 
.BaUtf.  But  this  dealiW  here  in  the 
WdinKyMHiM^o^llgflll^  The  misap- 


Sropriatioa  by  Rowland  of  the  money  pro- 
uced  by  this  dealing  cannot  be  charged 
against  the  plaintiffs.  They  were  no  parties 
to  it;  and  the  loss  occasioned  by  this  con- 
duct must  be  borne  by  the  other  part- 
ners. The  48/.  bill,  part  of  the  cash  ba- 
lance, of  course  goes  along  with  the  first 
bill)  and  must  be  deducted  &om  the  verdict. 

Verdict  limted ;  andjudgvteiUfor 
tke  plaintiffs  acoor^ngly. 


1829.     7      DROWNB  AI*0  OTUEBS  V. 

Nov.  12.  y  ovMCAH. 

niegal  Cimtract—ParUiers^Dielillery. 

Where  me  of  the  partners  in  a  distillery 
carried  on  the  ouiineis  of  a  retailer  qf  ^irits 
within  Into  miles  of  tlu  dufi/lery,  ana  Mm 
name  was  not  inserted  in  the  entries  viade,  and 
excise  licences  taken  out  hjf  tfiefrm^  6if(  <Ae 
duties  had  bem  regularh  paid;  it  was  held, 
in  a  joint  wtim  by  all  the  partners,  that  theg 
were  mt  precluded  from  recQveriag  m  respect 
of  sales  made  by  tkm  at  dittiliers,  by  retuon 
of  a  violation  of  the  statute'  4  Geo.  4.  c*  94w 
S9. 131,  2,  aside  Geo.  4.  c.  81.  s.  71. 

This  was  an  action  of  assumpsit  on  a 
gparantie. 

Plea — The  general  issue. 

At  the  trid,  before  Lord  Tepterdep, 
at  the  London  Sitting  before  the  present 
term,  it  appearedi  that  the  p)aintt£&,  who 
were  in  partnership  as  distiUera.at  Aber- 
deen, had  been  extensively  engaged  in  the 
manufacture  of  a  spirit  called  malt^whia- 
key,  and  that,  at  the  latter  part  of  the  year 
182^,  Mr*  Alexander  Glennie  having 
plied  to  be  appointed  the  plainti^'  agept 
for  the  sale  of  this  spirit  in  London,  the 
following  guarantie  was  givep  by  the  de- 
fendant:— 

7th  January  1M6. 

'*  To  Messrs.  Browne  &  Co, 

*'  I  hereby  undertake  to  guarantee 
due  payment  of  all  sums  of  inoney  which 
Mr,  Alexander  Glepnie  shall  becopie  in- 
debted to  ^u,  as  ypur  ^gent  fftr  the  aal^ 
of  malt-whiskey,  and  which  he  shall  not 
duly  account  for  and  discharge. 

'f  P^t^r  DitRcan." 
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61«iuufi  WAR  tbmupon  Appoints^  th« 

platntifis'  sgent,  but  in  189fi|  being  then 
indebted  to  the  plaintiifs  in  the  sum  of 
iS07L  upon  sales  made  by  bun  on  their 
account)  and  outstanding  bijlsi  h^  failedi 
It  appeared  in  evidence,  that  the  napte  of 
Leslie  Clark,  one  of  the  plaiiitifist  was  not 
inserted  in  any  of  the  entries  made  or  li^ 
cences  taken  out,  by  the  plaintifii  as  dis- 
tillers; aqdi  also,  that  Clark  carried  op 
business  as  ^  retailer  of  spirits,  within  two 
miles  of  tbe  plaintiffs*  distillery.  Th?  de- 
fendant's counsel  thereupon  submitted, 
that,  by  the  statutes  4  Geo.  4.  c,  94.  sb.  181, 
and  the  6  Gap.  4.  c.  61.  s.  7,  this  was 
an  illegal  tradii^  by  all  the  plaintiffs,  and 
that,  therefor^,  thfiy  were  not  eqtitled  to 
aw  upop  any  contract  arising  out  of  it, 
Iiord  Tenterden  refused  to  ponsuit,  but  ra* 
served  the  point ;  and,  the  plaiptifis  having 
obtained  a  voirdict  for  2307^,  now, 

Mr.  Ft  PoUock  moved  to  enter  a  ncmspit. 
The  ]dainti08  all  possessed  a  joint  interest 
and  proper^  in  the  business  of  distillers, 
in  respect  of  which  the  action  was  brought. 
It  is  dear  that  the  action  would  not  have 
been  maintainable  jointly  with  Clark, 
even  if  his  name  bad  been  n^ligently  or 
accidentally  omitted  jo  the  licences }  and, 
there&re,  d  fortiori  it  ctmiiot  be  sup* 
ported  yihtt^  that  omission  was  fraudu- 
l^tt  One  of  the  plaintiffs  having  carried 
OB  the  business  ille^ly,  the  transaction,  io 
so  iar  as  the  rest  w«re  coqoenwd,  wm 
illwiU.  and  they  cwuiot  jointly  reopver. 

iLmLTt!nkrdfm,^V(>»  casoofMiWitT. 
Hudtm  (I)  seems  toapply.] 

There  are  later  cases ;  in  Connan  v. 
Bryo^  it  was  decided,  thftt  moRfly  lent 
ibr  the  puipose  of  settling  losses  op  Illegal 
■tock-jobbii^  transactions,  to  which  the 
lender  was  ne  party,  could  pot  be  recover- 
ed back  by  him.  iviBentkyv,BigMld{Z\ 
\\  waa  held,  that  a  printer  who  bad  omXy 
•  ted  to  ftiBQx  bis  oanw  to  a  work  printed  by 
him,  could  not  recover  ft^  the  labour 
aatenals  used  in  printing. 

[jfifi^  T'tftOmfcn.'— la  tbM  ease,  the 
priqtiw  of  liie  work  without  affixing  tb« 
ptinierV  wm  was  an  illegai  act.] 

.Th#  «ct  of  distiUiqg  by  tlte  five  plaintil^ 
and  ll»  sale  by  the  live,  in  the  present  in* 

i)  11  Sut,  180. 
«)  aBubft  AU.1T0. 


•tanoe  was  illegal.  If  the  ipiritshad  been 
in  (rojuttu,  and  it  bad  been  discovered  that 
a  party  was  interested  in  them  whose  name 
was  not  inserted  in  the  licences,  this  would 
have  rendered  them  seizable.  ^arnvModg' 
ton  (4)  shews,  that  if  the  making  of  ^ 
spirits  was  illegal,  the  sale  was  equally  so. 

ILord  TWerden,  —  There  the  offenc« 
operated  to  iiyitre  the  buyer*  who  go^ 
bricks  under  the  statutable  sue.] 

[Mr.JiuticeParhe. — LordEUenborough 
puts  it  expressly  on  the  groimd  that  it  was 
a  fraud  op  the  buyer,  whom  the  l^iaU* 
ture  meant  to  protect.] 

Where  there  is  a  positive  provision  in  a 
statute,  the  Court  will  pot  inquire  whether 
the  object  pf  the  legislature  waa  to  pro- 
tect the  revenue  or  the  public.  A  dor- 
mant partner  mednotsue:  Lloyd  v.  Arch- 
bon>le{5).  The  plainti£b,  therefore,  by 
joining  Clark,  are  dtemselves  the  cause  of 
the  objection  arising. 

The  Court  took  time  to  consider,  and  on 
the  %lst  of  November,  judgment  was  de- 
livered by — 

Lord  Tenterden,  C.  J. — This  action  was 
hreught  in  the  names  of  five  pwsons  trad- 
ing at  Aberdeen  as  distillers,  under  the 
firm  of  Messrs.  Browne  &  -Co.,  on  a  gua« 
rantip  given  to  them,  in  that  charaeter,  by 
the  defend(uit(  onbehalf  of  Aperson  named 
Olennie,  their  agent  in  LtHtden.  It  ap- 
peared, that,  contrary  to  the  provisions  of 
the  Bctt  pf  parliamwt  regulating  the  ma- 
nv^ture  oi  British  spirit*,  the  name  of 
opa  of  the  pbuntiflSi,  Leslie  Glark,  w^  not 
inserted  in  the  licences  taken  out  by  the 
plaintifib  «8  distillers,  and  that  he  carried 
on  the  business  of  a  retailer  of  spirits 
within  the  distance  of  two  miles  from  their 
distillery.  It  was  contended,  for  the  de- 
fendant, that  the  plaintiffs  having  carried  on 
their  trade  in  vidation  of  the  acts  of  par- 
liament, could  not  recover  the  price  of  any 
goods  sold  by  them  in  the  course  of  that 
tr^e,  and  consequently  could  not  reeover 
from  thQ  defendant  on  his  guuantie  finr  a 
person  who  wna  their  agent  for  the  pur- 
pose of  making  eueh  sales.  The  Court 
are,  however*  of  opbuon,  that  the  fiwis 
IHTOved  ^  not  destroy  the  phiintiA'  right 

(4)  11  East,  300. 
<5)  tT»UBt.«M. 
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to  recover.  The  requiaitioiu  of  the  acta  of 
parliaineDt  are  merely  regulations  for  con- 
ducting  the  trade  in  the  most  ctmTenient 
mumer  for  the  pOTpose  of  protecting  ihe 
revenue  from  firauds.  It  was  not  denied 
that  the  duties  had  been  regularly  paid  by 
the  plaintifis ;  and  no  firaua  therefore  had 
been  practised  on  the  revenue  by  the  mode 
in  which  they  carried  on  their  business. 
The  cases  of  Johnton  v.  Hudtont  and 
Hodgton  V.  7Vinp/e(6),  are  authorities  in 
favour  of  the  plaintifis,  and  are  mcMre  ap- 
plicable than  uiose  which  were  cited  in 
support  of  the  motion  to  enter  a  nonsuit. 
We,  therefore,  think  that  the  {^ntiflb  are 
entitled  to  maintain  the  action,  and  conse- 
quently that  the  verdict  should  stand. 

RuUr^fiued* 


r  HUNT  AND  ANOTHEK,  ASSI0HU8 

18)99.  <    or  oiLBBaT,o.xoBTnnKAXU 

V  OTHERS. 

BmAmpt — FTaadmieiit  Pr^trmet. 

Wlure  a  trader  bomms  money  for  the 
jmrpote  ofexecating  a  fiartiadar  order,  tm- 
der  a  verbal  wtipulation  that  it  shall  he 
rqMtt/  out  of  the  prcaede  qf  the  order,  and 
aecordinglvt  on  receiumg  ihote  joroceede, 
mahee  men  rqaaymentt — will  not  coneti* 
tele  afnmdukni  preference,  although,  at  lAe 
time  when  he  makes  eueh  repayment,  he  it 
knonm  £y  the  lender  to  be  in  a  ttate  of  tntoU 
venetft  and  ihorlly  aftenearde  beemws  a 
hankriqit. 

Thue,  where  the  defendant,  in  July  1 827, 
lent  cerfatn  tradert  a  sum  o/*  money  to  en- 
able them  toexecute  ordere  gwen  by  the  ^aet 
India  Comipanyt  under  the  exprett  agreement 
that  the  loan  woe  to  he  returned  on  the  East 
India  Gmmnw  paying  for  the  good*  sup- 
plied, and  m  the  NovemerfaUowing,  on  tudk 
Pttgment  bring  miuk,  the  amount  of  the  sum 
tent  wa$  hmiatSatebf  handed  oeer  to  the  de- 
fendants, they  havmg  been  cogmssant  o/*  the 
fact,  that  from  July  up  to  that  time  the  tra- 
ders had  been  in  an  instdvent  state,  and  an 
act  of  bankn^cy  was  committed  on  thef^ 
lowing  day;  *t  was  held,  that  this  payment. 
MM  not  a  fraudulent  prtferenct,  ami,  there- 

(6)  5  Tint;  181* 


fm,  that  the  osfuiwet  coM  not  recover  haeh 
theamoHHt  tAen^ 

This  was  an  action  of  assumpsit  by  the 
plaintifih,  as  assignees  of  William  Dormer 
Gilbert,  and  Thomas  Gilbert,  to  recover  a 
sum  of  2500/.  paid  by  the  bankrupts,  be- 
fore their  bankruptcy,  to  the  defraidants. 

At  the  trial,  before  Lord  Tenterden,  at 
the  London  Sittings  before  this  term,  it 
appeared,  that  the  bankrupts,  previous  to 
the  year  18C8,  carried  on  the  business  of 
opticians  in  Le^enhall-street,  and  that,  in 
July  1827,  th»r  applied  to  the  defendants 
for  the  loan  of  95001.  far  the  purpose  of 
enabling  them  to  execute  certain  orders 
they  haid  received  from  the  East  India 
Company,  and  which,  without  that  ad- 
vance, they  were  unable  to  execate.  Tbe 
defendants  agreed  to  supply  the  sum  re- 
quired, upon  the  condition  that  it  should 
be  repaid  out  of  the  monies  received  from 
the  company  as  the  price  of  the  articles 
furnished  in  pursuance  of  such  orders. 
The  bankrupts,  having  accordingly  ob- 
tained this  advance,  executed  the  orders  of 
the  East  India  Company,  and,  on  receiving 
payment  in  respect  thereof,  on  the  29th  of 
November,  paid  over  the  amount  of  the 
loan  to  the  defendants.  From  July  pre- 
ceding, it  appeared  that  the  bankrupts  had 
been  pressed  1^  dieir  creditors;  had  dis- 
honoured many  bills  of  exchange  presait* 
ed  for  payment ;  and  had  executed  bail- 
bonds,  to  some  of  which,  the  defendants, 
as  their  sureties,  were  parties ;  and  it  was 
not  denied  that  the  bankrupts,  in  Novem- 
ber 1827,  were  in  insolvent  circumstances, 
and  that  the  defendants  were  cognizant  of 
tbe  fact.  On  the  80th  of  November  they 
committed  an  act  of  bankruptcy ;  in  the 
early  part  of  the  month  of  December,  a 
meeting  of  creditors  was  held,  at  which  an 
offer  was  made  of  a  composition  of  8«.  in 
the  pound ;  and  the  commisBion  issued  on 
the  28th  of  March  following. 

Up(m  dwse  facts,  it  was  submitted  on  die 
part  (^the  plaintiffs,  that  the  payment  by* 
the  bankrupts  of  the  2500/.  amounted  to  a 
fraudulent  preference  ;  but  Lord  Tenter- 
den told  the  jury,  that  as  the  money  was 
lent  to  the  bankrupts  for  an  express  pur- 
pose, and  was  repaid,  in  consequence  of  an 
express  stipulation  made  at  the  time  it  was 
lent,  out- of  a  particnlar  ftnd,  tfa«  produc* 
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of  the  toan,  the  payment  was  not  in  firand 
of  the  other  creditOTs.  The  jury  there- 
upon fomd  a  verdict  for  the  defendants : 
and  now, 

Mr.  F.  PoUock  moved  for  a  rule  nm  for 
a  new  trial.— 'The  evidence  adduced  at  the 
trial  satisfactorily  established  a  fraudu- 
lent preference  ;  and  the  transaction  was 
not  by  law  protected  in  the  way  stated  to 
the  jury.  The  bankrupts  were  insolvent, 
to  the  defendant's  knowledge,  at  the  time 
when  they  made  this  large  payment,  and 
although,  in  the  hope  of  an  arrangement, 
and  notwithstanding  the  stoppage  on  the 
next  day,  they  contrived  to  drag  on  their 
business  for  two  or  three  months  lonjcrer, 
they  never  afterwards  became  solvent.  The 
circumstance  of  the  money  having  been 
lent  for  the  express  purpose  of  executing 
particular  orders  for  the  East  India  Com- 
pany, and  to  be  repaid  out  of  the  proceeds 
of  uiose  orders,  will  not  place  the  lender 
in  a  better  situation  than  any  otlier  credi- 
tor. A  loan  of  money  advanced  for  a 
particular  adventure,  with  a  mere  verbal 
promise  of  repa^ent  out  of  a  particular 
nmd,  does  not  give  the  lender  a  r^ht  or 
interest  in  the  nmd,  without  an  actual  as- 
signment thereof,  uid  notice  to  the  party 
from  whom  it  is  to  come ;  and  it  would  be 
a  dangerous  infringement  of  the  bankrupt- 
law  to  hold,  that  wher^  money  is  advanced 
upon  verbfd  securi^  only  that  it  s^U  be 
paid  out  of  a  particular  fund,  the  bank- 
rupt may  legally  make  such  payments,  al- 
though be  could  not  do  so  under  ordinary 
circumstances.  Neither  is  it  to  be  tole- 
rated that  a  bankrupt,  when  he  discovers 
himself  to  be  irretrievably  insolvent,  shall 
support  his  credit  for  a  tmie,  by  obtaining 
a  loan  upon  such  terms,  and  having  re- 
ceived the  proceeds  of  orders  which  he 
oould  not  ouierwise  have  executed,  shall 
repay  the  whole  sum  borrowed,  and  exclude 
all  the  other  creditors  from  their  foir  share 
of  the  fund. 

\tord  TentmUn. — It  was  part  of  the 
agreement  that  the  defendants  were  to  be 
repaid  out  of  the  very  money  that  was  pud 
to  the  bankrupts  by  the  East  India  Com- 
pai^:  imd  it  was  in  evidence,  that  the 
repayment  was  so  made.  Had  the  bank- 
rupts i^ropriated  the  mon^  otherwise, 
it  woukT  hsn  been  a  breadi  of  good 
firith.] 


That  is  admitted  ;  but,  although  con- 
sistent with  good  faith  between  the  parties 
to  the  agreement,  the  payment  made  was 
a  firaud  on  the  other  creditors,  by  the  bank- 
rupt law. 

[Mr.  Justice  Bayley. — The  old  cases  of 
fraudulent  preference  proceed  upon  the 
fact  of  the  bankrupt  being  a  volunteer. 
He  was  not  so  here,  as  the  payment  was 
made  in  consequence  of  a  bargain ;  and  had 
he  not  paid  the  money,  he  would  have 
acted  fraudulently.] 

The  present  case  is  distinguished  feam 
all  those  where  a  repayment  of  money  under 
an  express  stipulation  st  the  time  it  was 
lent  has  been  held  not  to  be  a  fraudulent 
preference,  by  the  fact,  that  the  bankrupt's 
credit  was  artificially  kept  up  by  means  of 
this  loan,  and  the  bail-bonds  executed  by 
the  defendants,  until  the  money  was  re- 
paid, and  thus  an  advantage  acquired  by 
them  over  the  other  creditors,  which  they 
would  not  otherwise  have  obtained.  This 
secret  intervention  by  the  defendants  to 
support  the  credit  of  the  bankrupts,  ought 
to  have  been  left  to  the  jury  as  a  fraud ; 
and  they  should  have  been  required  to 
say,  whether,  taking  such  an  unusual  inter- 
ference, and  the  consequences  of  it  in  post- 
poning the  credit  of  the  other  creditors, 
into  consideration,  there  had  not  been  a 
fraudulent  preference. 

Lord  Tmterden, — I  thought  at  the  trial, 
and  I  still  think,  that,  to  hold  this  to  .be  a 
fraudulent  preference,  would  be  carrying 
the  law  on  this  point  much  farther  than  it 
ever  has  been,  or  ought  to  be  carried. 

Mr,  Juttiee  Batflev  «)ncnrred. 

Mr,  JuaUce  LittUaaU. — ^Two  dui^  must 
concur  to  constitute  a  fraudulent  prefer- 
ence :  the  payment  must  be  voluntary ; 
and  it  must  be  to  the  prejudice  of  the  other 
creditors,  and  in  contemplation  of  bank- 
ruptcy. Here,  it  appears,  the  money  was 
lent  for  a  specific  purpose,  and,  so  far  from 
the  payment  being  voluntary,  it  was  made 
in  pursuance  of  a  special  contract,  under 
which  the  loan  had  been  advanced.  The 
most  usual  cases  of  fraudulent  preference 
are,  where  the  debt  has  been  contracted 
under  ordinary  circumstances,  and  the  cre- 
ditor has  trusted  the  trader  upon  his  gene- 
ral credit.  In  those  instances  the  cr^tor 
preferred  gains  a  nun  of  money  which 
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nerer  was  his,  and  which  otherwise  would 
have  gone  to  increase  the  general  (Und. 
Here  Che  defendants  gained  nothing  but 
the  mere  payment  of  a  sum  of  money, 
which  they  had  lent  the  Gilberts  for  a  sfie- 
cifie  purpose. 

Mr.  Justice  Pari*.— There  is  no  pre- 
tence for  calling  this  ■  fraudulent  prefer- 
ence. The  transactions  between  the  bank- 
rupts and  the  defendants  amounted  to  no 
more  than  an  equitable  assignment  of  a 
portion  of  a  particular  fiind  coming  to  the 
bankrupts,  which  would  have  been  sup- 
ported in  a  court  of  equity.  Assignees 
are  entitled  to  no  rights  over  the  bank- 
rupt's estate,  but  those  which  are  both 
l^al  and  equitable,  and  which  were  in  ex- 
istence at  the  time  of  the  bankruptcy. 
Here,  this  sum  of  mbney  which  had  been 
lent  to  the  bankrupts  for  a  specific  purpose 
was  repaid,  according  to  th6  stipulation 
under  which  it  was  lent  before  the  bank- 
ruptcy. Even  if  the  parent  had  been 
made  after  the  commission  of  an  act  of 
bankruptcy,  I  think  it  doubtiitl  whether 
the  assignees  could  have  maintained  the 
action ;  but,  as  no  act  of  bankruptcy  had 
been  committed,  it  is  clear  that  the  defen- 
dants had  a  right  to  retain  the  money,  and 
that  the  verdict  must  stand. 

RuUr^fiatd, 


1829.  > 

Dec.  21.  i 


SBRVAHTB  AHD  FOUR  OTHERS 
0.  MHBS. 


Covenant—Joinder  Action. 

Where  the  captain  of  a  post-q§!ce  packet 
covenanted  tvith  the  owners  thereof  and  their 
several  and  respective  executors,  admini- 
gtralors,  and  assigns,  to  pay  to  such  owners^ 
and  their  and  every  of  their  several  and  re* 
tpeethe  executors,  admmistratorst  and  a$~ 
iignst  the  mm  received  from  government  fhr 
tne  hire  qf  the  shij}^  am  a  proportion  of  the 
fr^ht,  to  he  paid  to  them  at  the  banimg~ 
house  ^  Messrs.  B.  Co.  or  such  other 
hankers  as  the  captain  and  tfie  said  owners 
thoutd  appoint,  and  in  such  shares  and  pr-o- 
portionst  as  mere  set  against  their  several 
names;  and  further  covenanted  to  pay  to  the 
said  owners,  their  executors,  the  ap' 
prttited  mOae  ^  the  utehk  tnd  apparel  of 


the  ship,  ^c.  in  their  shares  and  propoHioiis 
aforesaid  :-^Held,  that  these  were  severd 
covenants,  under  which  the  owners  had  ^pa^ 
rate  interests,  and  whereon  they  etMld  not 
maintain  a  joint  actioA, 

Declaration  in  corenant^The  first  cdont 
atated,that,on  the  SOtfaof  Augnatlflt5,  by 
articles  of  agreement,  made  between  the  de- 
fendant of  the  one  part,  and  the  several 
other  persons  whose  names  were  thereunto 
subscnbed  and  seals  affixed,  of  the  other 
part,  reciting  that  the  defendant  was  cap- 
tain or  commander  of  a  certain  ship  called 
the  Lady  Hobart,  employed  in  the  service 
of  his  Majesty's  Postmaster  Genera),  and 
that  the  said  several  other  persons,  parties 
thereto,  were  respectively  owners  of  the 
said  ship  in  the  several  shares  and  propor- 
tions set  against  their  Respective  names,-^t 
Was  covenanted,  concludm,  and  ag^ed,  and 
the  said  defendant,  for  hfanself,  hia  execu- 
tors, administrators,  and  assigns,  covenilnt- 
ed  with  the  said  several  other  persons  who 
should  execute  those  presents,  and  their 
several  and  respective  executors,  adralni* 
strators  and  bssItas,  that  he,  the  defendant, 
should  and  would,  during  so  long  time  as 
Uie  said  ship  should  be  employed  in  the 
service  of  his  Majesty's  Postmaster  Gene- 
ral, and  the  defendant  should  continue  to  bft 
her  commander,  well  and  truly  allow  ana 
pay,  or  cause  to  b6  paid,  to  the  owners 
or  proprietors  of  the  said  ship,  and  th«ii^ 
and  every  of  their  several  and  respective 
execntors,  administrators,  and  assigns,  the 
pearly  sum  of  480/.,  or  such  other  sum 
as  should  be  allowed  to  the  owners  of 
the  said  ship  by  his  Majesty's  Postmasteir 
General,  for  the  hire  thereof,  to  commence, 
&c.  and  to  be  paid  to  them  by  half-yearly 
payments  at  the  banking-house  of  Mesiirs. 
fianfleld  6t  Co.  bankers,  Falmouth,  Or  sncH 
other  bank  as  the  defendant  and  the  sAiil 
owners  should  appoint,  and  in  such  sharets 
and  proportions  as  were  set  against  their 
several  names,  and  should  pay,  or  catiBB  to 
be  paid,  half-yearly,  at  such  fraukli^hona^ 
as  aforesaid,  to  the  owners  of  the  said  ship 
and  to  their  several  and  respective  execvx-^ 
tors.  Arc.  in  the  parts  and  m  the  proporv-*. 
ttons  aforesaid,  a  foil  and  equal  third  part 
the  freight  of  all  such  coin,  money,  bul-* 
Hon,  as  should  be  flrom  time  to  time  csRra^^ 
or  cmv^ed  in  theaaid  ihip,  duting  i 
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time  as  she  should  be  so  employed,  and  the 
defendant  should  continue  master  of  her  as 
•foresaid ;  and  it  was  also  thereby  mutually 
eovcBanted  and  agreed  between  the  parties, 
that  when  and  in  case  the  said  ship  should 
be  dischai^d  from  the  service  of  His  Ma- 
jesty's postroaster-general,  or  the  deCen- 
dant  should  die,  or  resign,  or  quit  the  ship, 
then  the  cables,  anchors,  sails,  ri^ng,  and 
other  the  tackle  and  apparel  of  the  ship 
should  be  appraised  by  two  sets  of  trades- 
men, and  the  difference  of  the  value  be- 
tween such  appraisement  and  their  original 
cost,  or  of  the  like  articles,  if  then  to  be 
purchased  new,  should  be  made  good  to  the 
said  owners,  their  executors,  administra- 
tors, and  assigns,  according  to  their  shares 
and  proportions  aforesaid,  by  the  defen- 
dant, his  executors,  administrators,  and 
assigns,  immediately  after  such  valuation. 
Averment,  that  the  articles  of  agreement 
were  signed  and  sealed  by  th^  five  plain- 
tifift  and  five  other  persons  since  deceased, 
seyen  of  them  as  the  owners  of  one  six- 
teenth share  each,  one  as  the  owner  of 
two  sixteenths,  and  another  as  the  owner 
of  six  sixteenths  (making  altogether  fifteen 
sixteenths) ;  that  the  ship  continued  to  be 
employed  in  the  service  of  the  postmaster- 
genera)  from  the  25th  of  August  1815, 
until  the  8th  of  October  1888,  during  all 
which  time  the  defendant  continued  her 
commander;  that  the  postmaster-general 
during  all  that  time  allowed  yearly  480/. 
for  her  hire.  Sec  Breaches,  non-perform- 
ance of  the  three  covenants  set  forth. 

Second  munt  setting  forth  the  agreer 
ment  as  in  the  first,  and  alleging  the  parties 
to  have  bound  themselves  thereby  in  the 
penal  snm  of  1,000/.  for  the  performance 
of  the  covenants,  which  sum,  by  reason  of 
the  breach  thereof,  has  become  forfeited,  8rc. 

General  demurrer  and  joinder  therein. 

Mr.  Campbell,  in  support  of  the  de- 
murrer.— Upon  the  covenants  setout  in  this 
declaration  a  joint  action  cannot  be  main- 
tained by  the  present  plaintiffs.  All  the 
law  applicable  to  this  subject  is  collected, 
and  accurately  laid  down,  in  the  notes  to 
EccUttaner.  Clipiham{\),  whence  it  ap- 
pears, that,  whatever  may  be  the  form  of 
the  covenant,  the  proper  parties  to  the 
action  must  be  determined  by  the  interest. 

(1)  1  Ssuod.  153. 

Vol.  viii.;>c.B. 


If  the  interest  be  separate,  the  action  must 
also  be  separate,  and  if  the  interest  be 
joint,  the  action  must  be  so,  notwithstand- 
ing the  words  of  the  covenant  be  several. 
A  distinction  undoubtedly  exists  between 
an  action  by  several  covenantees,  and  one 

r'nst  several  covenantors,  inasmuch  as 
covenantee,  where  the  covenant  is  se- 
parate, by  several  covenantors,  may  have 
either  a  joint  or  separate  action ;  and  if 
the  covenant  be  joint,  a  covenantor  sued 
alone,  can  take  advantage  of  it  only  by 
a  plea  in  abatement.  But  where  there 
is  a  joint  interest  in  several  covenantees, 
they  have  no  option,  and  must  sue  jointly ; 
or,  if  the  interest  be  several,  must  bring 
separate  actions.  Here,  as  each  ship- 
owner had  a  separate  interest  in  the  ship, 
and  in  the  money  to  be  paid  by  the  de- 
fendant, each  might  bring  a  separate  ac- 
tion for  the  non-payment  of  his  share; 
and  the  payment  of  the  whole  amount  sti- 
pulated to  one  of  the  owners  only,  would 
not  have  satisfied  the  covenant.  The  de- 
fendant's covenant  is  with  each  and  their 
respective  representatives ;  but  if  the  inte- 
rest be  joint,  no  action  could  be  maintained 
by  the  representatives  of  a  deceased  owner 
for  his  share,  though  all  the  others  had 
been  paid.  Omtonv.  Ogle{i)  resembles 
the  present  case,  except  that,  the  agree- 
ment there  not  being  under  seal,  the  action 
was  in  assumpsit. 

Mr,  AldersoTtt  contra. — The  general  rule, 
that  the  action  must  follow  the  nature  of 
the  interest,  is  admitted :  but  the  interest 
here  is  joint.  The  covenant  is,  not  to  pay 
separately  to  each ;  but  to  pay  the  whole 
sum  into  a  bank  to  the  joint  account  of  all 
the  owners.  The  object  of  this  stipula- 
tion was,  that  none  should  he  favoured  at 
the  expense  of  the  others,  but  that  each 
should  receive  a  rateable  proportion  of 
the  money  paid  in.  Suppose  one  of  the 
plaintiffs  to  have  six  sixteenths,  another 
one  sixteenth,  and  70/..  to  be  paid  in  ;  the 
former  would  have  six  times  as  large  an 
interest  in  that  sum  as  the  other,  and  it 
would  not  be  any  performance  of  the  cove- 
nant to  pay  in  a  sixteenth  to  the  credit  of 
each  of  the  two.  The  covenant  is,  in  sub- 
stance, to  pay  the  whole  snm  to  an  agent 
of  aJl,  to  the  joint  credit  of  all,  to  be  after- 
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wardi  apportioned  rateably.  It  would 
have  been  a  breach  to  hare  paid  in  a  aum 
to  the  credit  of  A.,  unleas  a  rateable  sum 
had  been  also  paid  in  to  the  credit  of  the 
other  owners.  The  case  differs  from 
Onslonv.  Ogle,  inasmuch  as  the  agreement 
there  was  to  divide  the  profits  among  the 
pan  owners  individually.  It  is  not  decided 
by  that  case,  that  a  joint  action  could  not 
have  been  supported,  as  well  as  a  separate 
one,  since  tenants  in  common  may  join  in 
actions  for  rent,  or  sever,  at  tfaeir  election. 

Mr.  Justice  Bayley. — The  defendant|  in 
my  opiniim,  is  entitled  to  our  judgment. 
The  first  covenant  ia,  to  pay  to  the  owners, 
their  several  and  respectire  executors,  ad- 
ministrators, or  assigns,  the  sums  allowed 
for  the  hire  of  the  ship;  and,  unless  wo 
strike  out  the  words  "  several  and  re- 
spective executors,"  we  cannot  make  this 
a  joint  covenant.  Then,  it  is  to  pay  in 
such  shares  and  proportions  as  were  set 
against  the  several  names  of  the  owners, 
which,  I  think,  constituted  a  separate  cove* 
nant  with  each  as  to  his  proportion.  The 
payment  into  one  bank  might  be  for  the 
convenience  of  the  covenantor,  in  order 
that  he  might  not  be  required  to  seek  out 
the  parties  entitled  to  the  money :  this, 
however,  as  it  appears  to  me,  does  not 
bind  him  to  pay  it  m,  in  one  sum,  but  he 
might,  I  think,  pay  in  a  portion  only  specie 
fically  to  the  use  of  one  party,  in  which 
case,  the  remedy  as  to  the  residue  would 
be  a  remedy  to  be  enforced,  not  by  the 
party  who  had  been  paid,  but  by  those 
who  had  not.  Each  sustains  a  separate 
injury  by  the  non-payment  of  his  share; 
end,  if  it  were  otherwise,  then,  in  case  of 
the  death  of  any  one  owner,  it  would  follow 
that  his  remedy  would  survive  to  the 
others,  though  the  damage  might  be  ex* 
dusively  to  his  representatives,  all  the  sur- 
viving owners  having  been  paid.  Or,  sup- 
pose all  the  parUes  died,  are  the  repte- 
sentatives  of  the  last  survivcn:  to  sue  ? 
Such  a  construction  is  at  variance  with 
the  early  language  of  the  instrument,  to 
pay  to  the  representatives  of  each.  So 
also,  if  the  owners  are  to  sue  jointly,  a  re- 
lease by  one  would  destroy  the  remedy  of 
all.  That  is  inconsistent  with  reason  and 
with  the  intention  of  the  parties ;  and  I 
therefore  think  that  the  interest  here  was 
separate,  and  consequently  that  the  action 
ought  to  have  been  separate  also. 


Mr.  Juttiee  Littledaie. — I  am  of  the 
same  opinion.  Suppose  one  alone  were 
paid,  and  he  were  the  only  surviving 
owner,  Would  it  not  be  absurd  to  say  that 
he  should  be  the  person  to  bring  the  action 
for  the  shares  of  the  deceased  parties  ? 

Mr.  Justice  Parke. — It  was  evidently 
the  wish  and  intention  of  the  parties  to 
avoid  the  difficulty  which  might  arise  from 
a  joint  covenant.  The  money  was  to  be 
paid  in,  to  their  separate  crediu.  Sling^'t 
case(S)  is  an  authority  that  this  action 
cannot  be  maintained. 

Judgment  for  d^emUuU. 


[TTie fallowing atidiubseqventeaset,  bearingAite 
the  same  month,  were  decided  in  the  Sittings  under 
the  Royal  Warrant,  afler  Trmity  term  1829; 
and  were  intended  to  form  part  of  the  volume  ^ 
that  year,  btit  the  length  to  which  that  volume  ex- 
tended, made  it  necessary  th<U  th^  should  be  in- 
serted Acre.] 

July  4  5 
Stamp — Bond  of  Indemnity. 
Where  a  bond  was  to  secure  to  creditors  a 
composition  on  the  amount  of  fheir  debts, 
and  contained  alio  an  intientnits  by  one  of  the 
tmreties  for  the  composition  to  hi*  co-surety  : 
— Held,  fret,  that  the  stamp  of  IL  15t.  tsas 
student,  nithout  requiring  an  ad  valorem 
stamp  on  the  amount  of  the  debts.  Secondly, 
that  the  distinct  prooision  for  indemnifying 
one  of  the  sureties,  did  not  render  a  soeond 
stamp  necessary. 

This  was  an  action  of  debt  on  a  bond, 
whereby  the  defendant  was  bound  to  indem- 
nify the  plaintifiT  against  all  loss  which  he 
might  sustain,  by  reason  of  his  having  en- 
tered into  a  bond  to  pay  the  creditors  of 
Archibald  Allardice  and  others,  a  composi- 
tion of       in  the  pound  on  their  debts. 

On  the  trial  of  the  cause,  the  bond  whidi 
the  plaintiff  had  so  entered  into  was  pro- 
duced ;  it  was  in  the  Scotch  form,  and  waa 
impressed  with  a  U.  \5s.  stamp.  By  this 
bond,  one  Gracie,  with  the  plaintiff,  bound 
themselves  to  pay  14i.  in  the  pound  on  the 
debts  of  Allardice  &  Co. ;  and  Gracie  bound 
himself  to  save  the  plaintiff  harmless,  by 
reason  of  his  having  so  joined  Gracie  in  the 
bond. 

(3)  5  Co.  19,  h. 
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Whether  the  stamp  on  the  Scotch  bond 
was  sufficient,  was  the  principal  question. 

Mr,  Cresmell,  for  the  plaintiflr^  contended 
that  it  was  sufficient  according  to  the  terms 
of  the  Stamp  Act— He  was  stopped  by  the 
Court,  who  called  upon — 

Mr,  Ingkantt  contii. — ^The  stamp  ia  in- 
anfficient;  the  bond  being  for  two  distinct 
purposes.  If  thestflrop  be  not  sufficient  to 
make  the  bond  admissible  in  evidence  for 
all  its  purposes,  it  cannot  be  admitted  for 
any:  ClayUmv.Burtenshaw{l).  Here,  the 
obligation  of  Gracie  and  the  plaintiff'  to  pay 
the  creditors,  and  that  of  Gracie  to  indem- 
nify the  ^aintiff,  were  perfectly  distinct. 

Th*  Cowl  were  of  opinion  thst  the  stamp 
was  sufficient ;  the  bond  not  being  to  secure 
Ibe  payment  of  any  sum  of  money  which 
requireaanorfvatovM  duty;  and  the  only  da* 
•cription  it  answered,  being  that  of  "  bonds 
not  otherwise  chHged,"  in  the  schedule, 
part  I,  to  the  56  Geo.  S.  c.  184. 

Mr.  Jtatiee  Parke  observed,  that  the 
case  was  similar  to  Loptsi  v.  De  TaitH(ft), 
where  a  bond  to  secure  d7|000/.  in  case  of 
a  verdict  passing  in  a  particular  way,  was 
held  to  be  properly  stamped  with  the  1/. 
I5t,  stamp. 

Postea  to  the  phtini^. 


July  9  5 

Evident — Declaration  of  parly  not  on 
the  record. 

The  question  being  whether  rati  paid  by 
Ibe  plaintiff"  to  one  John  Brorm  had  been  re- 
ceived by  him  on  hi*  own  account^  or  as  agent 
of  thedefendani,  it  was  proposed  by  the  defen- 
dant, to  give  in  evidence  certmn  accounts 
wkick  had  been  rendered  to  him  by  Brown, 
m  mbieh  he  charged  himself,  as  the  defendant's 
agent,  with  the  receipt  of  those  rents.  Brown 
waa  thk^  at  the  time  of  the  trial.  The 
aeeomUe  were  held  to  he  madimss^de* 

This  was  an  aeUoo  oa  the  case  for  an  ex- 
cessive distress.  The  cause  was  tried,  before 

{1}5B.&C.  41;  ■.C.7D.&R.800. 
(S)  8TIBOU713. 


Mr.  Justice  Park  at  the  Summer  Assises 
for  Cornwall,  in  the  year  1828,  when  tlie 
plaintiff  obtained  a  verdict.  The  following 
were  the  principal  facts  : — 

The  plaintiff  abandoned  his  counts  for  an 
excessive  distress,  and  relied  on  his  count 
in  trover.  His  right  to  do  this  was  dis- 
cussed and  affirm^,  on  the  motion  for  the 
new  trial.    See  7  Law  Journal,  K.B.  16.  ^ 

The  question  was,  whether  the  plaintiff 
had  been  tmant  to  the  defendant,  or  to  one 
John  Brown.  It  appeared  that  the  plaintift's 
fiither  had  taken  the  premises  in  1817,  and 
held  them  for  ten  years  down  to  16!<!7,  and 
that,  during  the  whole  of  this  time,  lie  Iiad 
paid  rent  to  John  Brown.  The  defendant  waa 
Hugh  Brown.  He  distrained  on  the  plain- 
tiff's father,  claiming  the  rent  to  Michaelmas 
1827;  but  John  Brown  replevied  the  plain- 
tiff's goods  against  this  distress.  In  the 
course  of  the  plauitiff's  case,  a  receipt  given 
to  John  Brawn's  wife  was  put  in,  and  not 
objected  to  by  the  defendant's  counsel. 

To  explain  the  payment  of  the  rent  to 
John  Brown,  and  to  shew  that  John  in  re- 
ceiving it  had  acted  merely  as  the  agent  of 
the  defendant,  accounts  which  had  been 
rendered  by  John  Brown  to  tlie  defendant 
(in  which  he  described  himself  as  the  de- 
fendant's agent  in  respect  of  those  receipts) 
were  offered  in  evidence.  The  plaintiff's 
counsel  objected  to  their  admissibility,  on  the 
grQund  that  John  Brown  should  himself  be 
called.  The  learned  Judge  rejected  the 
evidence ;  whether  it  was  properly  rejected, 
was  the  questioa  raised  upon  a  rule  which 
had  been  obtained  for  a  new  trial. 

Mr.  Selwyn  and  Mr.  Pollett  shewed  cause. 
This  case  is  within  the  general  rule,  that 
every  material  fact  is  to  be  proved  by  oath. 
One  of  the  exceptions  to  the  role  is,  that 
the  declarations  made  by  a  party  to  the  suit 
are  admissible  against  him.  Or  the  decla- 
ration of  a  person  who  is  really,  though  not 
nominally  a  party,  as  was  the  case  in 
Hanson  v.  Parker  (^l)  and  DomdenY.Fowle 
(2).  Or  when  the  party  who  makes  the 
declaraticHi  is  identified  in  interest  with  the 
party  on  record,  in  whidi  case  also,  it  was 
observed  by  Mr.  Justice  Littledale  in  Ba' 
rough  y.  Whitens),  the  evidence  would  be 

(1)  1  WUs.  Mr. 

(«)  4  Ctmpb.  38. 

(3)  4B.  &  C.  St5;  S.C.  6D.  &  B.  379 ;  3  Uw 
Joum.  K.B.  m. 
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admisstble.  Nor  does  the  plaintiff*  in  this 
cnse  claim  through  John  Brown  ;  if  he  did, 
probably  tlte  evidence,  according  to  the  case 
of  Pocoekv.  BilUng(fi)t  would  be  admit* 
Bible. 

Mr.  Halemh,  contriL. — This  evidence 
was  admissible,  on  the  ground  of  identity 
of  toierest.  The  plaintiff  had  put  in  a  re- 
ceipt signed  by  the  wife  of  John  Brown ; 
the  plaintiff*  claimed  to  recover  the  valneof 
the  goods,  because  rent  had  been  paid  by 
him,  not  to  the  defendant,  but  to  John 
Brown.  Surely,  then,  it  was  competent  to 
the  defendant  to  shew  that  John  Brovrn  had 
accounted  as  agent  for  the  defendant.  In 
Harriion  v.  VatUmce  (7),  which  was  an  ac- 
tion of  trover  for  a  deed  detained  by  the 
defendant  at  the  request  of  one  Reeves,  the 
declaration  made  by  Reeves  was  admitted 
in  evidence.  According  to  the  case  of  Up* 
ion  V.  Curii${S),  it  may  be  doubtful  whether 
John  Brown  would  be  competent  as  a  wit- 
ness, as  his  evidence  would  be  to  dwehaige 
bioiaelf  of  the  sums  be  bad  recenred, 

Mr,  Juttice  Bayley. — There  is  nothing  in 
this  case  to  take  it  out  of  the  general  rule. 
If  the  defendant  had  proved  that,  from 
time  to  time,  John  Brown  had  accounted  to 
him  for  the  money  received  of  the  plaintiff, 
that  would  be  admissible ;  but,  to  admit  in 
evidence  something  written  by  John  Brown, 
not  shewing  where  it  was  written,  or  liow  it 
came  into  the  defendant's  possession,  or  how 
it  was  part  and  parcel  of  the  act  done  at  the 
time,  would,  as  it  seems  to  me,  break  in 
npon  the  first  principles  of  evidence. 

Mr.  Jmliee  Littl^Me. — I  am  of  tlie  same 
opinion.  The  Bdmissibility  of  the  evidence 
is  contended  for  on  the  ground  of  the  iden- 
dity  of  interest ;  but  the  identity  of  inter- 
est between  the  plaintiff  and  John  Brown 
is  not  shewn. 

Mr.  Juttice  Parke. — I  think  a  great  deal 
more  should  be  done  before  these  accounts 
could  be  admitted  in  evidence.  If  they 
were  admitted,  similar  papers  might  on 
other  occasions,  and  for  other  purposes,  be 
manufactured  only  an  hour  before  the  triid. 

Rule  ditckargedt 

(6)  f  Bing.  969  9  Moan,  499  ;  3  Lsw  Joum. 
CP.  264. 

(7)  1  Diog.  45i  7  Moon,  904. 

(8)  1  Bbt  tlO;  8  Moon.5t. 


COPUHO  V.  JOHNSON. 


1829 
July  10 

Prescription— Inclosure. 

A  right  of  way  by  prescription  was  claim* 
ed  in  respect  of  the  occupation  of  a  certain 
close.  II  apjteared  that  the  close  was  part  of 
an  opm  common  which  had  been  incleied  by 
act  of  parliament  in  1774;  and  then  w 
dose  had  been  allotted  to  tA«  ancestor  of  ham 
wAo  eUamed  the  right  of  way.  But  <m  hmt 
^  the  right  of  way  &y  the  commoners  woe 
prated  to  have  been  before  1 774.  The  Jury 
found  a  verdiel  in  fofour  of  the  right  of  way. 
It  was  then  obfected  that  this  right  of  way  as 
claimed^  could  not  liave  existed  by  prescript 
tion ;  but  the  Court  held  that  it  might,  as  the 
fee  might  have  been  in  the  lord,  with  a  right 
of  way  for  the  tenants;  to  suck  of  whom  at 
took  aUotmeniSt  the  right  would  pats. 

This  was  an  action  of  trespass  for  break- 
ing and  entering  the  plaintiff's  dose.  The 
defendant  pleaded  a  prescriptive  right  of 
way  in  one  Bourne,  fiw  himself  and  servants, 
tenanu  and  oraupiera  of  a  certam  dose  over 
the  locus  in  quo,  from  a  certain  highw^  to 
the  said  close  of  Bourne ;  and  so  the  de- 
fendant justified  as  the  tenant  of  Bourne. 
The  plamtiff  took  issue  on  the  right  of 
way. 

The  cause  was  tried,  before  Mr.  Seijeant 
Doyley,  at  the  Nottingham  Summer  Assises 
for  1828,  when  the  following  appeared  to 
be  the  principal  facts: — 
.  Bourne's  close,  in  respect  of  which  the 
right  of  way  was  claimed,  had,  until  the  year 
1771,  been  parcel  of  an  open  common.  In 
1 77 1 ,  the  common  was  indosed  by  an  act  <^ 
IMrliament ;  and  that  close,  with  others,  was 
allotted  to  Bourne's  ancestor. 

Evidence  was  given  of  exercise  of  the 
right  of  way  by  persons  having  right  of 
common  before  1771.  But  it  was  objected, 
by  the  plaintiff's  counsel,  that,  as  the  clme 
in  respect  of  which  tlie  way  was  claimed 
was  a  modem  inclosure,  the  claim  of  right 
of  way  by  prescription  could  not  be  main- 
tained. Subject  to  this  point,  which  was 
reserved,  the  defendant  obtained  a  verdict. 

A  rule  having  been  obuined  to  «iter  a 
verdict  for  the  plaintiff— 

Mr.  Serjeant  Adamt  and  Mr.  /ftff  shew- 
ed cause. — It  is  sufficient  to  maintain  the 
verdict,  if  any  state  of  things  can  be  pu^ 
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whfcl)  iroald  be  consistent  with  the  pre- 
scriptive right  of  way.  Now,  the  fee  must 
have  been  in  some  personi  and  he  might 
have  had  the  rij^t  of  way.  The  fee  has 
now  bee6me  vated  in  the  defbndant ;  and 
it  is  immaterial  for  this  porpose  how  he  ob- 
tained the  fee. 

Mr.  N.  R.  Clarke.— The  verdict  is  dearly 
wrong.  If  the  way  existed  from  time  im- 
memorial, it  most  have  been  for  the  use  of 
the  comnHmerB  in  respect  of  thnr  several 
lands. 

Mr.Jtutiee  Bay ie^.— The  fee  might  have 
been  in  the  lord,  with  die  ri^t  Ibr  himself 
and  his  tenairts  to  use  the  way.  If  this 
were  the  case,  each  tenant  having  an  allot- 
ment  ander  the  Indoaare  Act,  wouldf  have 
a  right  to  use  it. 

Jlfr.  Jiutke  Litlkdak  and  Mr.  AuUef 
Parke,  concurred. 

Rule  di$ckarged. 


pncB  V.  nu  Aim  othibs. 


1829. 
July  10. 

PUaiUng — VaruMoe, 

TemnU  Jrom  year  to  year  nAdnmed  from 
year  to  year,  fm  pleatUng  the  htter,  it  mu 
detcribea  at  a  tenancy  from  year  to  year, 
amd  so  Jrom  year  to  year  at  long  at  the 
parget  tkoaid  retpe^ioely  pieate,  during  the 
oontiniiaDee  of  the  demise  to  the  party  who 
tubdemised : — Held  to  le  no  variance,  as  the 
deecription  in  pleading  properly  lUtcribed 
tke  legal  ejfeet  ^  Ike  nbeumite. 

This  was  an  action  of  trespass  for  break- 
ing and  entering  a  shop. 

The  defendants  pleaded  that  one  Slopes, 
beii^  seised  in  fee  of  the  shop  before  &c., 
demised  it  to  Hewett,  one  of  the  defendants, 
to  bold  from  year  to  year  so  long  as  they 
•hoold  respectively  please ;  by  virtue  whereof 
Hewett  entered,  and  was  possessed  of  the 
premises  as  tenant  to  Slopes ; — and  that, 
plaintiff  claiming  title  under  colour  of  a 
pretended  demise,  entered  &c.  To  this 
the  plaintiff  replied,  that,  before  the  tres- 
pass, and  while  Hewett  was  possessed,  he 
demised  the  premises  to  the  plaintiff,  **  to 
have  and  to  hold  the  same  to  the  plaintiff 
for  one  whtrfe  year  from  thence  next  en- 
suing, and  fully  to  be  oom^dete  and  ended, 
and  ao  fiom  year  to  year  as  long  as  theyi 


the  defendant  and  Hewett,  should  reroec- 
tively  please,  during  the  continuance  of  the 
said  demise  thereof  to  Hewett  from  Stopes;" 
by  virtue  of  which  demise  the  plaintiff  en- 
tned  and  was  possessed  at  the  time  of  the 
trespass. 

The  defendants  took  issue  on  the  demise 
last  mentioned. 

The  cause  was  tried,  before  Mr.  Justice 
Parke,  at  the  Summer  Assizes  for  Oxford, 
1 828,  when  the  following  appeared  to  be  the 
principal  facts : — A  demise  by  Hewett  to  the 
plaintiff  was  proved,  to  hold  the  premises 
from  year  to  year  generally ;  but  it  did  not 
appear  that  this  demise  was  qualified  by  anj 
reference  to  the  duration  of  Hewett's  inter- 
est, or  whether  the  nature  of  that  interest 
was  mentioned  at  the  time.  The  coonsel 
for  the  defendants  ol^ected  that  the  proof 
did  not  support  the  allegation  for  two  rea- 
sons— first,  that  the  plaintiff  was  bound  to 
shew  that  the  qualification  which  he  intro- 
duced, as  limiting  the  duration  of  his  te- 
nancy to  that  of  Hewett's  interest,  was  ex- 
pressed as  part  of  the  contract  between 
Hewett  and  himself ;  secondly,  that,  even  if 
the  replication  could  be  taken  as  describing, 
not  the  actual  contract  between  the  parties, 
but  its  legal  efffeet  with  reference  to  that 
whidi  waa  not  mentioned,  still  the  l^al 
effect  was  not  truly  stated.  Subject  to  this 
point,  which  was  reserved,  the  plaintiff  ob- 
tained a  verdict* 

In  the  foUowmg  Michaelmas  term,  1828, 
Mr.  Jervit  applied  for  a  rule  for  a  nonsuit 
on  both  points;  but  the  Court  expressed  an 
opinion  that  the  replication  purported  to 
contain  a  statement  of  the  legal  effect  of  the 
demise,  and  not  of  the  actual  bargain  be- 
tween the  parties:  they,  therefore,  refused 
the  rule  on  die  first,  but  granted  it  on  the 
second  question,  whether  the  legal  effect  of 
the  demise  was  correctly  stated. 

Mn  Serjeant  Peake  and  Mr.  Tal/ourd 
now  shewed  cause. — The  demise  is  stated 
according  to  iu  legal  effect ;  Hewett  could 
only  demise  during  the  continuance  of  his 
own  interest,  and  the  demise  is,  tlierefore, 
properly  qualified  by  reference  to  that  in- 
terest. The  case  of  Pleasant  v.  Benson  (1) 
will  be  relied  on  to  shew  that  the  tenancy 
of  the  plaintiff  might  subsist  beyond  that  of 
Hewett,  in  the  possible  event  of  Hewett 
surrendering  his  term  to  his  own  landlord 

(1)  14  East,  SM. 
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during  that  of  bis  tenant;  but  that  caset  if 
at  all  applicable,  is  in  the  plaintiff's  favour. 
There  Wilkes,  being  tenant  from  year  to  year 
to  Hayton,  underlet  part  of  the  premises  to 
Benson,  and  during  that  subtenancy  gave  up 
to  his  landlord  the  part  which  he  had  re- 
tained in  his  own  poasessioo,  without  either 
giving  notice  to  Benson  to  quit,  or  surren- 
dering part  in  the  name  of  the  whole*  It 
was  held,  that  Hayton  could  not  maintain 
^ectment  against  Benson  upon  a  notice  to 
quit  in  bia  own  name,  as  the  tenancy  of 
Benson  to  Wilkes  still  subsisted.  There 
had  been  no  surrender  of  that  part  of  the 
premises  by  the  intermediate  landlord.  If 
a  renter  were  to  demise  from  year  to  year, 
it  must  be  understood  to  be  as  4ong  as  his 
interest  continues.  But,  in  such  a  case,  the 
surrender  of  the  lessee  without  the  privity 
of  his  underteoant  would  not  suffice. 

JUr,  Jerm$  and  Mr.  FoUelt,  contr&. — The 
demise,  as  set  out,  is  an  absolute  demise, 
-  but  that  proved  was  of  necessity  conditional. 
There  is  do  doubt  of  the  case  put  on  the 
other  side,  of  a  renter ;  nor  would  there  be 
any  of  a  tenant  for  lift.  Where  a  par^ 
has  a  limited  interest  fbr  a  time  certain,  tt 
should  be  so  stated.  Cases  may  be  put  in 
which  the  interest  of  the  party  t^ing  would 
be  larger  than  that  of  the  party  creating  it. 
If  Hewett  afterwards  bought  -the  reversion 
in  fee  of  Stopes,  the  tenancy  would  be  dif- 
ferent. 

[Mr,  Juitice  Parbe. — But  the  award  pro- 
fesses to  set  out  the  interest  of  the  parties, 
and  not  their  contract.] 

But  the  interest  as  described  has  not  been 
proved.  It  might  as  well  be  contended, 
that  if  a  tenant  for  life  were  to  make  a  lease 
for  twenty-one  years,  such  a  lease  would 
properly  be  described  as  a  lease  for  twenw- 
one  years,  determinable  at  the  death  of  the 
lessor.  At  all  events,  the  power  of  Hewett 
to  determine  his  own  demise  appears  to  be 
reserved. 

[Mr.  Juttice  Bayley.  —  At  present,  I 
think  Hewett  could  not  by  his  own  act  put 
an  end  to  the  tenancy  of  his  tenant.] 

The  Court  took  time  to  consider;  and 
the  judgment  was  afterwards  delivered  in 
the  following  terms  by — 

Mr.  Jmfice  Bayley* — After  stating  the 
ease,  the  learned  Judge  proceeded — The 
questbn  was,  whether  Uie  averment  in  the 


replication,  on  which  issue  was  taken,  was 
supported  by  the  evidence.  The  averment 
was,  that  while  Hewett  was  possessed, 
under  the  demise  made  to  him  by  Stopes, 
he  demised  to  the  plaintiff  to  hold  for  one 
year,  &c.,  and  so  from  year  to  year  "  during 
the  continuance  of  the  said  demise  thereof^  to 
Hemett  from  Slopes"  The  evidence  was 
of  a  demise  by  Hewett  to  the  plaintiff  from 
year  to  year  generally,  without  any  mention 
of  the  continuance  of  Hewett's  interest. 
We  think  the  replication  did  not  mean  to 
describe  the  actual  contract  of  the  parties, 
but  the  estate  wluch  passed  by  virtue  of 
the  alleged  demise,  and  that  it  professed  to 
plead  the  demise  according  to  its  1^^ 
effect ;  and  this  is  the  way  in  which  it  ought 
to  have  been  pleaded.  The  case  then  be- 
comes reduced  to  the  question,  whether  this 
•was  the  legal  effect  of  the  general  demise  by 
Hewett.  It  is  not  necessary  to  decide  whe- 
ther the  replication  is  to  be  taken  to  state 
all  the  interest  that  passed ;  for,  assuming 
that  it  is,  we  think  it  does  correctly  state  it. 
The  argument  that  it  is  correctly  stated,  is 
founded-  upon  the  pruieiple,  that  tlie  inci- 
dents to  toe  inequalities  of  a  term  from  year 
to  year  granted  by  a  termer,  from  year  to 
y CM  generally  f  are  diflferent  from  those  of  a 
term  granted  by  him  during  the  continuatice 
of  the  demise  to  himself.  But,  we  think, 
there  is  no  misdescription  of  the  incidents  or 
qualities  of  this  demise.  First,  it  is  con- 
tended, that  the  term  from  year  to  year 
granted  to  tiie  underlessee  generally  would 
continue,  though  the  lessee  surrendered  his 
term  or  mei^ed  it ;  that  is,  it  would  continue 
longer  during  the  continuance  of  the  demise 
to  the  lessee ;  but  not  so  a  demise  made 
during  the  continuance  of  die  first.  For 
this  Co.  Lilt.  S88.  was  cited;  but  that  very 
authority  gives  an  answer  to  the  objection, 
for  it  states,  that,  "  in  regard  to  strangers, 
not  parties  or  privies  to  the  surrender,  the 
estate  surrendered  hath,  in  consider&tion  of 
law,  a  continuance."  The  necessary  con- 
sequence is,  that,  although  Hewett  might 
have  surrendered,  his  estate  would,  as  to 
Pike,  have  continuance.  In  each  case  the 
demise  by  Hewett  would  continue  during 
the  continuance,  in  legal  effect,  of  his  term, 
and  no  longer.  Secondly,  it  is  insisted, 
that  a  term  granted  generdly  would  have 
continuance  aKer  the  expiration  of  the  first 
tenancy  by  effluxion  of  time,  if  Hewett  hftd 
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before  then  purcbued  the  fee,  but  not  as  a 
term  granted  during  the  a>ntinuance  of  hii 
tenancy.  The  answer  to  this  is,  that  it 
would  be  good  b;  estoppel  only ;  and  this  is 
not  a  demise  by  indenture,  which  is  essential 
to  an  estoppel  of  this  description.  A  third 
objection  was  fotmded  upon  a  supposed 
analogy  to  leaaes  by  tenants  for  life.  There 
is,  however,  no  such  analf^.  Such  estates 
are,  in  contemplation  of  law,  of  longer  du- 
ration than  estates  for  years,  and  an  interest 
for  years,  however  long,  pasaea  from  a 
grantor  who  is  seised  for  life.  The  last 
objection  was,  that  the  terms  used  in  the 
replication,  that  Hewett  demised  *'  to  hold 
during  the  continuance  of  his  own  demise," 
properly  describe  a  demise  in  which  he 
reserves  to  himself  the  power  of  determin*- 
ing  his  own  estate  when  he  pleases  hy  sur- 
rmder ;  but  that  the  evidence  waaof  a  demise 
in  whidi  no  such  power  was  reserved.  We 
however  tliink  the  terms  used  in  the  record 
meant,  during  the  continuance  of  the  demise 
to  Hewett,  from  year  to  year  in  its  ordinary 
course.  We  are,  therefore,  of  opinion,  that 
the  replication  properly  describe  the  legal 
e6fiKt  of  the  letting  which  was  proved  on 
the  trial ;  and  the  rule  for  entering  a  nonsuit 
most  therefore  be  discharged. 

Rule  ditekarged* 


1829.  1 

T  1    •!      J    BEJBCHT  V.  SIDES. 

July  £1.  ^ 

MaUc'uHU  Tretpats  Act— Notice  qf  Ac- 
fion. 

A  defendant,  who  fairly  and  bonft  6de 
helieved  that  the  plaintiff  fsas  liable  to  be  pro- 
teedtd  against  under  thel  Geo.  4.  c.  30, 
(MaUeiotu  Tretpasg  Act,)  gave  the  plaintiff 
in  charge  to  a  cmutahle,  by  whom  lie  woe  car- 
ried hefare  a  magtArate.  Tha  loiter,  uoi 
conceieing  the  caw  to  be  witMa  the  act,  ( nar 
mu  it,)  ditcharged  the  pltantif.  In  an 
action  by  the  plaintiff  for  false  imprison- 
ment,— Held,  that  the  defendant  was  entitled 
to  the  notice  of  action  provided  for  by  sect.  41 
of  that  act ;  and,  such  notice  not  having  been 
gioen,  that  the  aetim  could  wtt  be  mmn- 
Imed. 

This  was  an  action  of  trespass  and  folse 
imprisonment. 


Plea — Not  guilty. 

The  cause  was  tried,  before  Mr.  Juslice 
Parke,  at  the  Oxford  Spring  Assises,  when 
the  following  appeared  to  l»  die  prindpal 
focts: — 

The  defendant  was  landlord  of  a  farm 
and  two  closes  of  land ;  one  Webber  waa 
tenant  to  llie  defendant  of  those  premises. 

The  tenancy  was  determined  on  the  Jdlstof 
December  18S8,  in  pursuance  of  a  previous 
agreement  between  Webber  and  the  defen- 
dant. There  were  some  witlow-trees  in  one 
of  the  meadows ;  and  Webber,  in  pursu- 
ance, as  he  contended,  of  a  custom  of  the 
county,  claimed  the  right  of  lopping  the 
trees.  By  the  2d  of  December,  the  lop 
having  become  of  sufficient  growth,  Webber 
sold  it  to  one  Harris,  who  employed  the 
plaintiff  (a  labourer  of  Webber)  to  lop  the 
trees  for  him  ;  and  he,  on  the  morning  of 
tlie  3d  of  December,  began  to  lop  them. 
The  defendant  gave  the  plaintiff  notice  not 
to  do  so;  but  t&  plaintiff,  after  shewing  the 
notice  to  Webber,  continued  by  his  direction 
to  lop  the  trees.  The  defendant  thereupon 
treated  the  plaintiff  as  a  person  committing 
an  offence  agmnst  the  statute  7  &  8  Geo.  4. 
c.  30,  intituled  "  An  act  for  consolidating 
and  amending  the  laws  relating  to  malicious 
injuries  to  property,"  and  came  with  a  con- 
stable who,  by  order  of  the  defendant,  took 
the  plaintiff  into  custody.  He  was  taken 
before  a  magistrate,  who,  on  the  hearing  of 
die  case,  discharged  him.  These  being  the 
facts,  it  was  objected  on  die  part  of  the  de- 
fendant, that  tie  ought  to  have  bad,  one 
month  before  action,  notice  in  writing  of  the 
cause  of  action,  according  to  tlie  4Ut  section 
of  the  act  before  mentioned,  the  action 
being  brought  against  liim  for  "  a  thing 
done,"  in  pursuance  of  the  act.  Subject  to 
this  point,  which  was  reserved,  the  case 
went  to  the  jury,  who  found  a  verdict  for  the 
plaintiff,  with  20/.  damages.  .A  rule  having 
been  obtained  for  entering  a  nonsuit— 

Mr.  Taunton  now  shewed  cause. — The  act 
done  by  the  plaintiff  was  clearly  not  an  act 
within  the  statute,  and  the  .defendant  was 
not  entitled  to  notice  as  a  person  acting  in 
aid  of  the  constable.  He  was  the  principal, 
the  wrong-doer;  and  the  constable  only 
acted  under  his  directions  in  seizing  the 
person  of  the  plaintiff.  If  the  action  had 
been  against  tlie  constable,  no  doubt  he 
would  nave  been  entitled  to  notice ;  or  if 
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the  defendant  had  been  called  upon  to  aid 
the  constable,  and  had  done  so,  he  might 
have  been  entitled  to  notice.  But  the  case 
o( Edgey.  Parker{l)  seems  to  be  in  point. 
That  case  was  under  the  Bankrupt  Act,  the 
6  Geo.  4.  c.  16.  s.  44,  which  provides,  that 
every  action  brought  against  any  person  for 
anything  done  in  pursuance  of  that  act  shall 
be  commenced  within  three  months  after  the 
fact  committed.  There,  it  was  held  that 
that  clause  did  not  extend  to  an  action 
brought  against  an  assignee  of  a  bankrupt 
who  had  entered  the  premises  of  a  third 
person  to  seiBC  goods,  which  were  the  pro- 
perty of  the  bankrupt  The  judgment  de- 
livered by  Mr.  Justice  Bayley  in  that  case, 
thews  the  principle  which  is  to  be  applied 
to  a  similar  case.  Here,  the  defendant 
claimed  to  be  the  owner  of  the  property  in- 
jured, and  imprisoned  the  pUiotiff;  and,  on 
the  same  principle,  is  not  entitled  to  the  pro- 
tection of  the  statute. 

Mr.  Bal/mtr  (contrft)  waa  stopped  by  the 
Court. 

Lord  Tenterden. — I  think  tlie  defendant 
is  to  be  considered  as  having  acted  in  pur- 
suance of  the  statute  now  in  question.  In 
all  cases  upon  clauses  similar  to  the  present, 
where  the  party  bond ^fide  believed  that  he 
was'  acting  in  pursuance  of  the  statute,  he 
has  been  held  entitled  to  the  protection  of 
such  a  clause.  The  case  is  very  different 
from  that  of  £dge  v.  Parker.  There  was 
no  pretence  for  supposing  that  the  bankrupt 
act  entitled  the  assignees  to  enter  the  house 
of  a  third  person  to  seize  the  bankrupt's 
property.  No  one  could  believe  that  the 
assignees  themselves  supposed  they  had 
such  a  right. 

Mr.  Jiutiee  Bayley, — Where  a  party  pro- 
ceeds first  under  the  colour  of  the  act  of 
parliament,  he  is  entitled  to  the  protection 
of  such  a  clause.  And  where  parties  act 
bond  fde^  I  think  they  are  entitled  to  the 
protection  as  well  as  the  officers. 

Mr.  Juttke  Littledale^ — I  am  of  the  same 
opinion.  In  Edge  v.  Parker^  the  party  did 
not  act  even  under  colour  of  the  statute. 
Here,  there  waa  some  colour  for  proceeding 
under  the  particular  statute. 

Rule  ditekarged, 
(1)  8  Bam.  &  Cictt.  69r :  s.  c.  7\  Law  Jooib. 


\'8  BENCH : 


1  T  r.     >  WOOD  V.  XOBTOH  AND  0THBB8. 

July  21.  3 

Stamp — Ad  valorem. 

A  mortgage  and  a  bond  mere  prepared  for 
securing  the  same  sum  of  monetf,  and  were 
executed  at  the  tame  time :  but  they  did  not 
bear  the  same  date.  The  ad  valorem  duty 
appeared  by  the  mortgage  to  have  been  paid; 
aU  tke  bond  had  not  the  denoting  stamp,  ta- 
dicaling  tAol  the  ad  vaTorem  duty  had  beem 
paid  according  to  the  title  "  Mortgage,'*  m 
the  schedtUe,  part  1,  of  the  55  Cfeo.  3.C.  1S4. 
The  bond  had  a  1/.  stamp  only: — ffeld^ 
that  the  bond  was  not  exempt  from  the  ad 
valorem  duty,  according  to  the  title  "  Bond,*' 
ia  the  schedule,  part  I,  of  the  55  Geo,  3. 
c.  184. 

This  was  an  action  of  debt  on  bond  for 
12,000/. 

Plea — Mm  est  foctum. 

The  cause  was  tried,  before  Mr,  Justice 
Bayley,  at  the  Spring  Assisea  for  York,  1 829, 
when  the  following  appeared  to  be  the  princi- 
pal facts.   W.  Norton  being  indebted  to  the 
plaintiff,  in  3,700/.,  and  wishii^for  the  loan 
of  the  further  sum  of  3,300/.  proposed  Co 
the  plaintiff  that  he  should  advance  that 
sum,  and  that  the  whole  sum  of  6,000/. 
should  be  secured  by  mortgage,  and  by  the 
joint  and  several  bonds  of  himself  snd  the 
other  two  defendants.  The  plaintiff  agreed, 
and  the  mortgage  and  bond  were  prepared. 
The  mortgage  was  by  lease  and  release,  and 
by  assignment,  dated  respectively  the  i2tU 
and  13th  of  April  1826.    The  bond  upon 
whicli  the  action  waa  brought  was  dated 
the  I5th  of  April  18S6,  and  was  impreased 
with  a  ]/.  stamp  only.     It  appeared  in 
evidence,  that  all  tke  securities  were  exe- 
cuted at  the  same  time,  on  the  15th  of 
April  182G,when  the  further  sum  of  2,300/. 
was  advanced.    The  stamp  denoting  tlie 
payment  of  the  ad  valorem  duty  waa  im- 
pressed on  the  indenture  of  release  bear- 
ing date  the  ISih  of  April  1826,  on  which 
day  the  further  sum  of  2,300/.  waa  ad- 
vanced.   The  defendants  objected,  tliat,  as 
the  deed  on  which  the  stamp  denoting  the 
payment  of  that  duty  was  impressed,  did 
not  bear  even  dtUe  with  the  bond,  the  latter 
ought  to  have  had  a  121.  stamp,  the  aei 
valorem  duty,  for  a  sum  of 5000/!.  and  not  ex-> 
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IS 


ceeding  10,000/.  The  learned  Judge,  being 
of  this  opinion,  nonraited  the  platntrff,  but 
reserved  liberty  to  him  to  move  to  enter  a 
verdict.  A  mle  nut  having  been  obtaiDed 
accordinglj — 

Mr.  Brougham  now  shewed  cause. — Tliis 
19  not  a  bond  within  the  terms  of  the  £5 
Oeo.  3.  c.  184.  sched.  part  1,  title  "Bond," 
giTen  as  a  security  for  the  payment  of  any 
•tun  of  money  in  part  seaured  by  a  mort- 
gage or  other  instrument  bearing  even  date 
with  such  bond ;  for  here  the  mortgage  does 
not  bear  the  same  date  with  the  bond.  The 
other  side  will  rely  upon  the  subsequent 
|iart  of  the  schedule^  title  "Mortgage 4" 
but  that  part  is  inapplicable,  as  here  the 
security  was  by  dif&rent  parties,  and  re- 
quired different  stamps, 

Mr,  /.  Wii&amtt  contr^ — Reading  that 
part  of  the  tdieditle,  tit.  "  Brad,"  widi  tlie  ' 
snbseqaeDt  clause,  tit.  Mortga^,"  it  clearly 
appears  to  haire  been  the  httention  of  M 
l^slature,  that  where  different  securities 
for  the  same  sum  of  money  are  made  at  the 
**$ame  tme"  it  should  be  sufficient  if  any 
one  of  them  be  impressed  with  a  stamp  de- 
noting the  payment  of  the  ad  valorem  duty. 
The  words  under  the  title  "  Mortgage" 
«re,  "  that  where  several  distinct  deeds  or 
instruments  hereby  charged  mtli  the  said 
ad  vatorem  duty  on  mortgages,  shall  be  made 
aflkemme  time  for  securing  the  payment 
or  transfer  of  one  and  the  same  sum  of 
money,  the  said  ad  valorem  duty  if  exceed- 
ing ftl.  ahtHl  be  charged  only  on  one  of  snch 
deeds  or  instroments,  and  all  the  rest  shall 
be  charged  with  die  doty  to  which  the  same 
be  liable,  under  any  more  general  descrip- 
tion of  sticfa  deeds  or  instruments  contained 
in  this  schedule  ;  and,  if  required  for  the 
take  of  evidence,  all  the  rest  of  such  deeds  or 
instruments  shaH  be  also  stamped  with  some 
particular  stamp  for  denoting  the  payment 
of  the  said  ad  ratorein  duty,  on  nil  the  said 
deeds  or  instruments,  being  produced  duly 
stamped,  with  the  duties  hereby  cliarged 
thereon.  That  this  was  the  meaning  ap- 
pears atill  further,  from  the  subsequent  act 
of  the  8  Geo.  4.  c.  1 17.  a.  3,  whereby  it  is  en- 
acted, "  that  if  any  deed  or  other  instrument 
made  as  an  additional  security  for  any  sum 
of  money  already  or  previously  secured  by 
any  bond  on  which  the  ad  valorem  duty 
charged  on  bonds  by  the  5S  and  56  Geo.  3. 


shall  have  been  paid,  snch  deed  or  other 
instrument  shall  be  exempt  from  the  seve- 
ral ad  valorem  duties  charged  by  the  said 
vets  tm  mortgages,  and  shall  be  charge^ 
only  with  the  ordinary  duty  payable  o& 
deeds  in  general ;  but  if  any  further  sum 
of  money  shall  be  added  to  4he  principal 
money  already  secured,  the  advahrem  duty 
shall  be  charged  in  respect  of  sucIi/wfAw 
sum  of  money." 

[Mr.  Justice  Bayky. — That  last  act  ap- 
plied only  to  the  bend.] 

The  object  evidently  was,  tliat  the  duty 
should  be  paid  <tpon  the  particular  sum  { 
and  that  where  all  the  securities  related  tv 
one  sum,  and  were  made  at  the  same  time, 
it  should  be  sufficient  Tf  either  of  them 
shewed  that  the  duty  had  been  paid.  The 
word  *'  daie^'  sbould  not  be  construed  so 
sirietly^  In  this  sense  it  means  execution 
of  the  deed. 

Lord  Tenterden.  —  I  tbink  the  words 
"  bearing  even  date,"  in  the  act  of  the 
55  Geo.  S.  c.  184,  schedule,  tit.  "Bond," 
are  plain  and  clear ;  they  fix  the  operation 
of  that  part  of  the  schedule  to  the  date 
frri//en  on  the  instrument.  Here,  the  bond 
does  not  bear  tlie  same  date  as  the  instru- 
ment on  which  the  stamp  denoting  the 
payment  of  the  ad  calorem  duty  is  -impress- 
ed. The  bond,  tlierefore,  is  not  within  tlie 
words  of  that  part  of  the  schedule  ;  but  ic 
is  said,  that,  readiqg  that  part  tif  the  sche- 
dule with  a  subsequent  clause  under  tlie 
title  "  Mortgage,^  it  appears  to  have  been 
the  intention  of  the  legislature,  that  where 
all  the  instruments  for  securing  the  same 
sum  of  money  are  made  at  tlie  same  time, 
and  any  one  of  them  is  impressed  with  a 
stamp  denoting  the  payment  of  the  ad  vo- 
lorem,  the  other  may  be  received  in  evidence, 
without  having  an  advahrem  stamp.  That 
part  of  the  scliedule  where  the  words 
made  at  the  same  ume"  occur,  requires 
that  something  more  sliould  be  done  to 
make  the  de^s  evidence.  All  the  deeds 
must  be  taken  to  the  Stamp  OIBce,  and 
must  have  a  stamp,  denoting  that  the  ad 
valorem  has  been  paid,  on  ali  the  deeds. 
Here,  tliat  has  not  been  done  ;  tlie  instru- 
ment therefore  was  not  properI;(r  stamped, 
and  the  rule  for  entering  a  verdict  for  tho 
plaintiff  must  be  discharged. 

L 
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Mr.  Justice  Bayley. — I  think  the  words 

"  bearing  even  date"  have  a  meaning  more 
specific  tlian  tlie  being  executed  at  the  same 
time ;  I  therefore  think  the  ad  valorem 
stamp  was  necessary. 

Mr»  Juttiet  LUtUdiUe  concurred. 

Rvh  ^ickargeiL 


1823 
July 


ZtOJI  d.  WIUOMS  V.  HAK«VIS 
OF  CLETZLAKD  AMD  AH- 
OTHBB. 


Evidence  —  Prenmptim  —  Livery  qf 
Seiem, 

1 .  ^  possession  short  of  twenty  years  is 
insufficient  to  warrant  a  presumption  of  livery 
of  seisin  under  a  feoffment ;  although  the  pos- 
session may  have  been  in  accordance  with  the 
fact  of  there  having  been  livery  of  seisin, 

Z.  Where  a  feoffment  had  indorsed  upon 
it,  a  memorandum,  slating  that  livery  of  seisin 
had  taken  piace^  and  this  n-as  subscribed  bv 
a  person  as  an  alteettng  nitneu : — Held, 
that  this  person  should  %ave  been  called  to 
prove  the  livery  of  seisin. 

3.  Where  a  aefendant  in  ejectment  pro- 
duces a  deed  called  for  by  the  lessor  of  the 
plainliff,  such  production  does  not  dispense 
mth  the  necessity  of  proof  of  tlie  execution, 
unless  the  defendant  claims  some  itUerest 
under  the  deed* 

This  was  an  action  of  ejectment  to  re- 
cover property  in  the  county  of  Somerset. 

The  catise  was  tried,  before  Mr.  Jus- 
tice Gaselee,  at  the  Spring  Assizes  for 
that  county  in  the  year  18^9^  when  the 
following  appeared  to  be  the  principal 
facU : — 

The  property  in  dispute  consisted  of 
a  cottage  and  garden,  in  the  parish  of 
Wrington.  The  lessor  of  the  plaintiff 
claimed  as  the  heir-at-law  of  one  John 
Wilkins,  who  died  the  24th  of  February 
1817.  llie  defendant,  the  Marquis  of 
Cleveland,  was  lord  of  the  manor  of 
Wrington.  The  land  on  which  the  cottage 
stood,  and  the  garden,  were  originally  part 
of  the  waste  of  the  manor.  Many  years 
ago  the  property  had  been  inclosed,  and 
forty  years  ago  was  in  the  poueBstoD  of  one 
Charles  LoveTi  who  exercised  acta  of  owner- 


ship upon  it.    He  remained  m  possesstoa 

until  1812.    But,  previous  to  his  leavii^ 

Jossession,  by  indenture,  dated  the  ISth  of 
snuary  1811,  made  between  him  and  John 
Wilkins,  in  consideration  of  5/.  5s.  paid  to 
Lovel  by  John  Wilkins,  Lovel  gave,  granted, 
sold,  aliened,  enfeoffed,  and  confirmed  to 
Wilkins,  his  heirs  and  assigns,  all  that  plot, 
piece  or  strip  of  garden  ground,  described 
as  being  then  in  the  possession  of  him, 
Lovel,  and  situate  &c.,  to  hold  unto  and 
to  the  use  of  Wilkins,  hts  heirs  and  asaigna^ 
for  ever.-  There  was  a  general  warranty 
of  title,  and  a  power  of  attomcry,  from 
Lovel  to  Richard  Gallop  and  Thomas 
Gallop,  jointly  and  severally,  to  deliver 
seisin.   This  deed  was  executed  by  Lovel, 
and  attested  by  two  witnesses.    A  receipt 
was  indorsed  and  signed,  and  a  memoran- 
dum was  also  indorsed,  stating,  that,  on  the 
8th  of  February  1812,  peaceable  and  quiet 
possession  and  seisin  were  taken  and  de- 
livered by  Richard  Gallop,  one  of  the  aft- 
tornies  within  named,  to  the  said  John 
Wilkins,  according  to  the  tenor  and  effect  of 
the  deed.  Witness, "the  mark  X  of  Thomaa 
Chard."  This  meroorandiun,  except  -the 
lastwords,  was  in  the handwritii^of  Richard 
Gallop.  By  whom  the  last  six  words  were 
written,  did  not  appear-    The  two  persona 
named  as  attornies  to  deliver  seisin  were 
proved  to  be  dead,  but  there  was  no  evi- 
dence that  Chard  was  dead,  nor  wasany  evi- 
dence respecting  him  given.  Wilkins  took 
possession  of  the  premises  and  built  a  cot- 
tage, which,  at  Lady-day  1814,  he  let  for 
six  guineas  per  annum  to  one  Dyers;  Wil- 
kins received  this  rent  until  his  death,  in 
February  1S17.  The  widow  of  John  WU- 
kins  continued  to  receive  the  rent  till  Lady- 
day  1820,  when  one  Joseph  Parsley  (the 
other  defendant  with  the  Marquis  of  Cleve- 
land,) became  tenant,  and  she  continued  to 
receive  the  rent  from  that  time.    In  Sep- 
tember 1825,  she  accepted  from  the  Mar- 
quis of  Cleveland  a  lease  of  the  premises 
for  her  life,  and  delivered  up  the  feoffment 
to  his  steward.    She  continued  to  receive 
the  rent  until  her  death,  when  the  plaintiff, 
as  heir-at-law  of  John  Wilkins,  claimed. 

Before  the  tria],^admission8  had  been  en- 
tered into ;  and  it  waa  agreed  by  the  deien* 
dants  to  produce  and  admit  the  execution 
of  the  feofiinent,  and  it  was  produced  by 
them  accordii^y.   There  vaa  no  othur 
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eridence  of  IiVery  of  seisin  than  the  me^ 
morandum  indorsed  on  the  feofihient.  The 
defendants'  counsel  objected,  that  the  lessor 
of  the  plaintiff  had  not  proved  title  in  his 
ancestor,  because  he  had  not  given  evi- 
dence of  any  Hvery  of  seisin.  On  the  part 
of  the  plaintiff,  it  was  insisted,  that  the 
&ct  of  possession  having  followed  the  deed 
from  January  181S  to  1620,  was  presump- 
tive evidence  of  livery  having  been  made. 
The  learned  Judge  left  it  to  the  jury  to 
presume  the  fact  of  livery  of  seisin ;  and, 
they  having  found  for  the  plaintiff,  he  re- 
served leave  to  the  defendants  to  move  to 
enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  there  was  not  evidence  to  leave 
to  the  jury  on  this  question.  A  rule  for 
enterii^  a  nonsuit  having  been  obtained, 

Mr,  Serjeant  Merentether  and  Mr.  Erie 
DOW  shewed  cause. — At  all  events,  a  non- 
suit cannot  be  entered,  as  the  plaintiff 
was  deceived  by  the  admission  entered  into 
by  the  defendants.  The  feoffment  being 
admitted,  it  was  not  contemplated  that  the 
defendants  intended  to  dispute  its  legal 
validity  as  a  feoffment.  But  the  evidence 
was  sufficient  to  warrant  the  finding  of  the 
jury.  In  Bacon'*  Abridgment,  tit.  "  Evi- 
dence," 648.  it  is  said,  "If  a  deed  of  feoff- 
ment be  proved,  and  the  possession  have 
gone  riong  with  the  deed,  there  the  livery 
shall  be  presumed,  though  it  be  not  proved ; 
for,  when  thete  has  been  possession  in  the 
manner  that  the  deed  sets  forth,  it  founds 
a  very  strong  presumption  that  the  posses- 
sion was  delivered  in  the  manner  that  the 
deed  sets  forth  ^  for,  that  there  should  be 
a  contract  to  transfer  possession,  and  that 
possession  should  go  according  to  the  con- 
tract, are  such  concurring  circumstances 
as  cannot  be  accounted  for  unless  the  pos- 
aession  was  transferred  according  to  the  con- 
tract; and,  consequeDt]y,the  livery  ofseisin 
must  be  supposed  by  the  jury."  In  support 
of  this  position,  Hol(e'»  Rep.  132,  and 
Israel  v.  Clarke^  Co.  Xdtt.  803,  6,  are  cited, 
Tbo  ^eed  of  foofRnent  was  aibrtitted,  and  it 
was  proved  tbat  possession  was  in  accor* 
dnee  with  the  contract  between  the  parties 
to  the  feoffment.  The  jury  might,  therefore, 
presume  livery  ofseisin.  Besides,  the  feoff- 
ment, upon  which  was  indorsed  the  me- 
morandum that  livery  of  seisin  had  been 
made  according  to  the  deeds,  came  out  of 
^  eutlody  of  the  defendants ;  and  it  is 


an  established  mle,  that,  if  an  adverse  party 
who  produces  a  deed  takes  any  beneficial 
interest  under  it,  or  has  recognized  it,  there 
is  no  necessity  for  the  party,  who  calls  for 
the  deed,  to  prove  its  execution.  The 
Marquis  of  Cleveland,  in  this  case,  granted 
a  lease  to  the  widow  of  Wilkins  partly  in 
consideration  of  her  giving  up  the  feoff- 
ment, and  he  has,  therefore,  acknowledged 
it  as  a  valid  and  effectual  deed  :  Doe  v, 
Heming{l),  Orr  v.  ^orice(2). 

Mr.  Serjeant  Bompat,  contr^. — No  doubt, 
long  possession  is  presumptive  evidence  of 
title.  It  is  evidence,  not  only  of  the  exis- 
tence of  the  necessary  deeds  of  convince,* 
but  of  the  observance  of  all  such  acts  as  are 
requisite  to  make  the  deeds  eflfectual.  There 
must  however  be  an  undisturbed  enjoyment 
for  at  least  twenty  years,  to  constitute  this 
presumptive  title.  The  authority  cited,  as 
from  Bacon' e  ^6rtc/^inen^  does  not  appear  in' 
the  original  editions  of  that  work;  and  the 
case  of  hrael  v.  Clarke,  which  is  cited  from 
R{dU*s  Reports,  does  not  warrant  the  text 
thus  given  in  Bacon'*  Abridgment;  it 
merely  states — "  If  a  deed  of  feoffment  to 
be  given  in  evidence,  appear  to  have  been 
made  forty  years  past,  but  it  cannot  be 
proved  that  livery  was  made,  yet  if  posses- 
sion has  all  along  gone  with  the  land,  this  is 
good  evidence  to  the  jury."  Here,  only 
seventeen  years  have  elapsed  since  the  exe- 
cution of  the  feoffment,  and  for  part  of  that 
time  (since  1826)  the  premises  have  been 
held  under  a  lease  granted  by  the  defen- 
dant. Neither  does  the  case  fall  within  the 
principle  relied  on  by  the  other  side,  that, 
where  a  deed  called  for  by  one  party  is  pro- 
duced by  anotlier,  proof  of  the  execution 
is  unnecessary ;  for  the  Marquis  of  Cleve- 
land does  not  claim  any  interest  under  the 
^offment,  nor  has  he  ever  admitted  it  to  be 
a  valid  instrument.  The  giving  it  up  was 
no  part  of  the  eonsideration  for  the  grant  of 
the  lease  to  the  widow  of  Wilkins  for  her 
life. 

Lord  TtntenUn, — The  lessor  of  the  plain- 
tiff must  rely  on  the  strength  of  his  own 
title.  He  claims  as  heir-at-law,  and  he 
must  therefore  shew  a  freehold  interest  in 
himself  or  his  ancestor.    As  he  relied  on 

(1)  6  B.  &  C.  <8  ;  B.C.  9  D.  &  R.  14. 
(S>  3B.&B.1S9;  dM«)»,S47. 
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the  feoffment  to  bis  ancestor,  he  should 
have  proved  livery  of  seisin.  1  wish  not  to 
be  understood  as  sayings  that  even  if  a 
feoflTmcnt  and  livery  of  seisin  had  lieen  duly 
proved,  it  would  have  es^tablished  a  good 
title  under  tlie  circumstances  of  this  case. 
But  to  launch  the  title  by  feofifment,  there 
must  be  livery  of  seisin.  An  admission 
had  been  enteivd  into,  admitting  that  there 
had  been  a  feoHbent;  and  the  question 
then  is,  whether  livery  of  seisin  could  under 
tlic  circumstances  be  presumed?  1  think  the 
length  of  time  which  had  elapsed  since 
Uie  feofiment,  was  not  tutlicient  to  justify 
the  jury  in  presuming  that  livery  was  made. 
The  menu>rai)dum  indorsed  on  the  feo^T- 
ineru  stated,  that  livery  of  seisin  had  t^en 
place ;  but  that  memorandum  referred  to 
Chard  as  having  been  present,  and  having 
witnessed  it.  There  was  no  proof  that 
Chard  was  dead ;  and  without  calh'ng  him, 
or  shewing  that  he  could  not  be  called,  this 
memorandum  was  not  evidence.  The  fact 
of  the  feoflEinenc  being  in  the  custody  of  one 
of  the  defendants,  and  produced  by  him, 
cannot  dispense  with  the  necessity  of  this 
evidence.  Lord  Cleveland  does  not  claim 
any  interest  under  tlie  feoffment,  nor  has  he 
ever  admitted  it  to  be  valid  ;  but,  as  there 
may  have  been  a  misconception  as  to  the 
extent  of  the  admission  made  respecting 
this  feoffment,  the  rule  should  be  made  al^ 
•olute  for  a  new  trial  only. 

Mr,  Justice  Baytey. — The  memorandtmi 
on  the  feoffment  is  merely  an  assertion  by 
Chard,  not  upon  oath,  that  he  saw  Gutlop 
make  livery  of  seisin.  It  was  not  receiv- 
able  in  evidence  at  all ;  nor  was  it  admis- 
sible in  evidence,  on  the  ground  that  the 
instrument  came  out  of  the  possession  of 
the  adverse  party*  He  dtd  not  claim 
mder  it.  • 

Mr,  Juttict  LUlUdaU, — I  think  it  waa 
necessary  for  the  plaintiff  to  prove  tlie  fact 
of  livery  of  seisin.  The  memorandum 
staled  it  to  have  been  made  in  the  presence 
of  a  person,  who,  lor  aught  ibai  appeared, 
mtgbt  have  been  called  as  a  witness.  But, 
k  is  said,  that  the  possession  of  the  pre- 
mises by  Wilkins  and  his  widow  (who 
claimed  under  him)  firom  1812  to  1825, 
was  presumptive  evidence  of  the  fact  of 
Kvety  of  seisin.  This  argument  prays  in 
ud  iiie  general  rale,  that  unmolestnl  enjoy- 


ment for  twenty  years  is  primdjaeie  evi- 
dence of  title.  But  here,  the  possession  waa 
short  of  twenty  years,  and  was  therefore  in- 
su0tctent  to  raise  the  presumption.  I  am- 
by  no  means  clear,  that  if  Chard  had  been  • 
dead,  evidence  of  his  handwriting  would 
luive  been  sufficient  proof  of  the  livery  of 
seisin.  An  attesting  witness  to  a  deed  i^ 
presumed  to  be  a  person  selected  by  botl* 
parties  for  tlie  purpose  of  his  testimony.  K 
do  not  think  this  is-  to  be  presumed  in  the 
case  of  livery  of  seisin.  There  ia  no  foun- 
dation whatever  for  the  argument  that  thia 
was  evidence  en  account  of  it»  coming  froia 
the  custody  of  the  Marquis  of  Cleveland. 
He  claimed  no  interest  under  it,  but,  for  the 
reason  already  given,  I  think  there  should 
be  a  new  triad  only. 

Rnkjor  •  fwir  trioL 


1S29.  \      BAELT        OASBXTT  MT* 
July  22.  5  AMOTMU. 

Vendor  and  Purchaser  —  Misrepresen- 
tation. 

Contract  for  the  sale  of  a  piece  of  Umd* 
The  contract  was,  that  the  seUer  was  not  ta 
warrant  the  fii/e,  and  the  bui/er  teas  to  take 
the  conteyance  with  all  faults  and  defects,  if 
any.  Before  the  tale  was  completed,  tic 
buyer  asked  the  seller,  if  any  tent  bad  ever 
been  paid*  The  seller  tuumeieed,  that  no  rent 
had  ever  been  paid  by  the  person  through 
whom  he  cLutned,  or  by  amy  one  through 
whom  that  person  claimed.  The  teller  be~ 
lieved  thit  to  be  the.tnUh  at  the  time;  but 
the  fact  turned  out  to  be  otherwise ;  and  tkt 
purchaser  was  t^erwardi  evicted  by  title  pa- 
ramount : — Heidt  that  he  could  no(  recover 
back  bit  purehase-money  from  the  teller,. 

This  was  an  action  of  asaunpsit  tarn 
money  bad  and  received. 

The  cause  was  tried,  before  Mr.  Justice 
Littledale,  at  the  HaiUs  Sprii^  Amines,. 
1829,  when  the  following  appeued  to  be 
the  principal  facts  : — 

The  defeodanu  were  the  assignees  of  one 
Coward,  a  bankrupL  In  April  1 828,  tbqi 
contracted  with  the  defendut  to  adl  him  a 
]^ece  of  land,  apparently  the  proper^  of 
Coward,  to  wluun,  in  1825,  a  feoffment 
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wlik  firery  of  teuin  bad  been  executed, 

and  a  fine  levied  of  the  land  in  question. 

By  the  terms  of  tfae  ^eement  between 
the  plaintiff  and  the  defendants,  the  latter 
were  not  to  warrant  the  title,  nor  the  validity 
of  the  comtnisiion  againat  Coward,  the 
l^intiff  having  agreed  to  accept  a  con* 
veyance  of  such  right  or  title  as  might  be 
the  defendaot'a,  with  all  faults  and  defects, 
if  any. 

The  attorney,  employed  by  both  the 
parties  on  this  occasion,  stated,  that  before 
It  was  executed,  one  of  the  defendants  pro- 
daced  the  feofiinent,  and  praecipe  and  con- 
cord of  the  fine;  and  stated,  that  there 
were  no  other  documents  except  the  prO' 
ceedings  in  Coward's  bankruptcy.  The 
plaintiff  asked,  if  any  rent  bad  ever  been 
paid.  They  said,  no  rent  had  ever  been 
paid  either  by  Coward,  or  any  person  under 
whom  he  claimed.  In  point  of  fact,  rent 
had  been  paid  by  the  person  who  conveyed 
to  Coward  by  feoffment ;  and  that  person 
had  no  legal  title.  The  pNSon  reuly  en- 
titled afterwards  brought  ejectment,  and 
leeonred  possession ;  and  it  was  to  recover 
back  the  amount  paid  by  the  plaintiff  to 
^edefendanto  for  the  purchase-money ,tbat 
the  present  action  was  brongbt. 

Ilie  learned  Judge  lefl  it  to  the  jury  to 
say,  whether,  when  the  defendants  said 
that  no  rent  had  been  paid,  they  believed 
diat  to  be  the  case.  If  they  did,  he  was 
of  o|MDion,  the  action  was  not  maintainable 
against  them  ;  if  they  believed  otherwise, 
they  were  to  find  for  the  pbintiff.  The 
jury  foimd  a  verdiet  for  the  defendanta. 

A  rule  having  been  obtained  for  a  new 
trial, 

Mr.  C.  F.  Williamt  shewed  cause ;  con- 
tending that,  where  there  was  no  fraud,  the 
seller  was  not  liable.  Here,  the  jury  bad 
found  that  the  defendants  did  not  know  of 
the  fact,  which  was  the  subject  of  the  plain- 
tiff^s  question. 

Mr.  Serjeant  E.  Lmee*  and  JIfr.  FotUtlf 
contrft. — ^Tfae  case  is  like  that  of  Crippt  Vr 
Retide{\\  where  Lord  Kenyon  held,  that 
a  person  who  believed  himself  to  be  the 
l^al  representative  of  a  lessor  for  years 
and  sold  his  intereat;  and  it  turned  out 
that  Uie  pli^tiff  became  ooated  by  dke 

<1)  6  TeriB  lUp.  600. 


parson  having  the  legal  title,  the  a^er  was 
iwnnd  to  refund  the  money. 

The  Court  were  of  opinion,  that  the  case 
was  properly  left  to  the  jury }  that,  as  the 
plaintiff  bought  with  all  faults,  and  as  there 
was  no  fraud,  (for  after  the  verdict  of  the 
jury  it  must  be  so  taken,)  the  plaintiff  was 
not  entitled  to  recover. 

IttUe  di$ekargetL 

[See  the  sid>jeet  fully  treated,  and  all 
tbe  caaea  cited,  in  Si^den's  Lou  of  Vendor 
md  Puirekaur,      e^.  p.  488, 489.} 


1829.      )  COCKS  AHD  OTHERS  9.  lUSTlB-- 
Jldy  ti.    I      MUX  AMD  OTHXBB. 

Forgery — Bankers. 

A  bill  ( with  a  forged  aeceptmee )  muprc" 
tented  in  the  ordinary  eourte  by  the  bonft 
fide  holders  to  the  bankers  of  tbe  eappoeed 
aeeeptor.  They^  under  the  belief  tkmi  the 
acceptanea  mat  gemuae,  paid  the  bill.  The 
forgery  mu  ^eeoeered  on  thefoUomng  day, 
and  notice  given  to  the  parties  who  had  tw- 
eeived  the  money,  and  t9  the  other  partiet^ 
In  an  action  by  the  bankers  to  recover  back, 
from  the  persons  who  receieed  the  money^  the 
amount  thm paid— Held,  that  the  discovery 
and  notice  being  m  the  following  day,  were 
cerlainly  too  late.  Semble,  that  if  the  dis- 
covery andnotice  had  been  m  the  same  day, 
it  womd  have  been  in  time, 

■  This  was  an  action  of  assumpsit  fiir 
money  paid,  had,  and  received. 

Plea— the  general  isane. 

Tbe  cause  was  tried,  befinre  Lord  Ten- 
terden,  at  the  London  Sittings  after  Mi- 
chaelmas term  1 8S7 ;  a  special  verdict  waa 
found,  stating  in  substMice  the  following 
facts  :— 

liong  before,  and  at  the  several  times 
hereinafter  mentioned,  the  plaintiflb  earried 
on  business  as  bankers  at  Charing  Cross, 
in  the  city  of  Westminster,  and  the  defen- 
danta carried  on  business  as  bankers  in 
Nicholas-lane,  in  the  city  of  London.  Be- 
fore, and  on  and  after  the  24th  of  May 
1827,  certain  persons  carrying  on  trade  and 
bnaincsa  imder  the  firm  and  atyle  of  Sewell 
&  Cross,  kept  an  account  and  cash  witlk 
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the  platntiffii  u  thfiir  bankers;  and  certain 
other  persons  carrying  on  trade  and  busi- 
ness under  the  firm  and  style  of  Sanderson 
&  Co.  kept  an  account  and  cash  with  the 
defendants  as  their  bankers ;  and,  before 
the  said  24tfa  of  May,  a  bill  of  exchange) 
drawn  by  one  T.  Dutton,  upon  Sewell  8e 
CroBs»  bniring  date  the  Xlatof  March  1827, 
for  198/.  19«..  payable  tiro  montbi  aaer 
date»  to  the  oraer  of  T.  Datton*  and  in- 
dorsed by  the  said  T.  Dutton  and  also  by 
C.  Higginbotham  and  one  J.  Harris,  and 
purporting  to  be  accepted  by  Sewell  & 
Cross,  payable  at  the  plaintiffi',  waa  paid  to 
the  defendants  by  Sanderson  &  Co.  to  their 
credit  with  the  defendants  ;  and,  upon  the 
24th  of  May,  the  defendants  presented  the 
aaid  UUto  the  plaimiffs,  and  required  them 
to  pay  the  aasne  according  to  the  sud  ac- 
ceptance. The  plaintiCb,  believiog  the 
acceptance  to  be  that  of  Sewell  &  Cross, 
paid  to  the  defian^antB  ths  sum  of  198A  19». 
at  the  amount     the  InU  of  extbange  ao 

Swporting  to  be  accepted'  as  albresaid. 
n  the  tSth  day  of  May  (being  the  day 
next  following  the  day  on  which  stub  pay- 
ment wu  made),  the  plainti£&  diacoTered 
that  the  atioeptance  on  the  bill  was  hot  the 
acceptance  of  Sewell  &  Cross,  but  that 
the  same  was  (and  in  fact  it  was,)  forged  by 
T.  Dutton.  the  drawer.  On  the  said  Hdth 
of  May,  about  one  o'clock,  the  plaintifia 

fave  mtice  to  the  defendants,  and  to  J. 
[arris  the  indoraet,  and  to  Sanderson  ft 
Co.,  that  the  same  wu  so  fiirged,  and  that 
the  said  payment  bad  bees  nude  by  tbem 
under  a  mistake  and  in  ignorance  of  the 
acceptance  being ,  so  forged,  and  tbey  re- 
quested the  defendants  to  repay  them  the 
aaid  sum  of  198/.  I9s. ;  and,  on  the  same 
day,  one  Thomas  Gates,  as  attorney  for 
the  Bankers'  Society  for  PcotectioD  against 
Forgers,  «nd -of  whicfa  society  the  plaintifi% 
and  defendants  were  members,  sent  the 
ft^lowing  letter  to  C.  Higginbotham^  the 
other  indoEser,  and  also  a  like  (me  to 
J.  Harris 

**  Sir, — A  bill  ofexdkange  bearing  your 
indoneuMnC  for  19&L  19s.,.  diAwn  by  T. 
Dutton,  and  purportii^  to  be  accepted  by 
Sewell  &  OuBs,  and  indoiaed  by  you  to 
J>  Harris,  doe  yesterday,  has  been  refused 
payment  and  now  lies  «Hth  nae^  the  accep- 
tance being  forged  ;  and  if  the  same  is  not 
taken  up  by  ten  o'clock  to-moi^row,  legal 


proceedings  wiU  be  taken  against  all  par- 
ties." 

The  sum  of  198/.  I9s.  was  entered  b^ 
the  plaintiffs  in  the  day-book  to  the  debit 
of  Sewell  &  Cross,  but  was  not  carried 
into  the  ledger  or  further  charged  to  their 
account.  Sanderson  &  Co.  did  not  draw 
out  of  the  hands  of  the  defen^nts  any  sum 
of  money  upon  the  credit  of  or  in  respect' 
of  the  said  bill,  and  the  balance  of  monies 
belonging  to  Sanderson  &  Co.  In  the  hands 
of  the  defendants  as  their  bankers  both 
before,  and  at,  and  after  the  several  days 
before  mentioned,  greatly  exceeded  the 
aaid  sum  of  198/.  19«. 

The  case,  on  a  former  day,  was  argued 
by  Mr,  R.  V.  Rkhardt^  for  the  plaintiffs, 
and  by  Mr.  Pollock  for  the  defendants. 

For  the  plaintiffs,  it  was  contended,  that 
they  were  entitled  to  recover,  upon  the 
principle,  that  money  paid  wiUiout  oonri- 
deration,  and  under  a  mistake  aa  to  ^ 
facts,  may  be  recovered  back,  provided 
there  be  do  laches  in  the  party  suing.  The 
cases  o£  Janet  v.  Ryde{\),  Bruce  v.  Bruee 
(2),  and  Milnes  v.  Duncan  (3),  were  cited  in 
support  of  this  position ;  md  that  of  fVH- 
kituon  V.  John»&n{4\  as  being  in  point; 
the  only  difference  in  the  fiicts  being,  that 
the  fo^ery  therewas discovered,  and  notice 
given  on  the  same  day :  and  that  it  did  not 
ai^ar  that  the  interval  of  the  day  had 
worked  any  prejudice  to  the  defendants. 

For  the  defendants,  it  was  inaisted,  that 
the  principle  togovemthis  ease  was,  diattba 
acceptance  or  the  payment  of  a  tnU  cannot 
be  revoked.  The  case  of  Smith  v.  Mercer 
{5)  was  relied  on  as  an  authority  for  the 
defendants  ;  and  the  case  of  WiUtinton  v. 
Johnson  was  distinguished  from  the  present 
by  the  fact  which  has  already  been  stated ; 
there,  the  discovery  took  place  on  the  same 
day ;  here,  a  day  intervened.  New  circum- 
stances might  have  occurred ;  and  whether 
the  situation  of  the  parties  had  been  changed 
or  not,  the  Court  would  not  inquire.  It 
waa  denied  too  that  this  was  a  caae  pi«- 
ciaaly  iritliin  the  prmdlple  of  money  paid 

(t)  5TMint.4S8. 
(S>  Ibid.  405. 

<3)  6  B.  &  C.  671;  5Lsw  /oun.  K.B.  S39. 

(4)  3  B.&C.4Xa}  •.c.dD.&IL403;  SUw 
Joam.  K.B.  58. 

(5)  6  Tsunt.  76. 
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wiUiout  a  knowledge  of  tbe  fiicti;  for  that 

the  means  of  knowledge  were  equal  to 
knowledge ;  and  that  the  plaiotifFs  as 
bankers  were,  in  point  of  law,  presumed  to 
have  the  means  of  knowing  the  hand- 
writing of  their  customers :  Hall  v.  PtU' 
fcr(6). 

The  Court  took  time  to  consider ;  and 
this  day  the  judgment  was  delivered  in  the 
following  terms,  by — 

Mr.  JuMtiee  Bayley. — After  stating  the 
facta,  the  learned  Jndge  proceeded. — Var 
the  defendants,  it  was  said,  that  tbe  plain- 
tiffs were  not  entitled  to  recover  b^ause 
they,  being  bankers,  ought,  before  they 
paid  the  bill,  to  have  satisfied  themselves 
that  the  acceptance  was  genuine.  For  tbe 
plaintiffs,  on  the  other  hand,  it  was  insisted 
that  they,  having  given  notice  of  the  forgery 
to  the  defendzmtB  on  the  day  afier  the  bill 
had  been  paid,  were  entitled  to  recover  back 
the  money,  on  the  ground  that  they  have 
paid  the  money  imder  a  mistaken  auj^Kwi- 
Uon  that  Ae  acceptance  was  the  genuine 
acceptance  of  Sewell  &  Cross;  and  tbe 
case  of  Wilkhuon  v.  Jokntm  was  relied  on 
in  support  of  tbe  argument  for  the  plain- 
tiffs. That  case  dimrs  from  the  present 
in  several  circumstances,  but  among  them 
is  one  very  material  point,  namely,  that 
there  the  notice  of  the  forgery  was  given 
on  the  very  day  when  payment  was  made, 
and  so  as  to  enable  tbe  defendants  to  send 
notice  of  the  dishonour  to  the  ^rior  parties 
on  that  day.  In  this  case  we  give  no  opi- 
nion upon  the  point,  whether  the  plaintiffs 
would  have  been  entitled  to  recover  if 
notice  of  the  forgery  bad  been  given  to  the 
defendants  on  the  very  day  on  which  the 
bill  was  paid,  so  as  to  enable  the  defendams 
on  that  day  to  have  sent  notice  to  the  other 
parties  on  that  day.  But  we  are  all  of 
opinion,  (and  Lord  Tenterden  concurs  in 
opinion  with  us,)  that  the  holder  of  a  bill 
is  entitled  to  know,  on  the  day  when  it 
becomes  due,  whether  it  is  an  honoured  or 
a  dishonoured  bill ;  and  if  he  receive  the 
money  and  is  auflfered  to  retain  it  during 
the  whole  of  that  day,  the  parties  who  paid 
it  cannot  recover  it  back.  If  the  bill  be 
dishonoured  by  the  acceptor,  the  holder  iiH 

(fi)  5B.&C.750J  s.o.8D.&R.46«i  4  Uw 
JooiB.  K.B.  S97. 


deed  is  not  hound  by  law  to  take  any  steps 
against  the  parties  to  the  bill  until  the  day 
after  it  is  dishonoured.  But  he  is  entitled 
so  to  do  if  he  thinks  fit,  and  the  parties 
who  pay  the  bill  ought  not  by  their  negli- 
gence to  deprive  the  holder  of  any  right  ot 
privilege.  If  we  were  to  hold  that  the 
plaintiffs  were  entitled  to  recover,  it  would 
be  in  effect  saying,  that  the  plaintiflbmiglrt 
deprive  tbe  holder  of  a  bill  of  his  right  to 
take  steps  against  tbe  parties  to  the  bill  oo 
the  day  when  it  becomes  due. 


Judgment  for  the  defewddtU$, 


1829.       ^nOB  d.  SWEBTIKO  0.  WELUED 

July  22.  5       Ann  gbifviths, 

Incloture  Act—Retermnary  InteresL 

A  person  had  an  expectant  li/e-eatate  in  a 
tenement  to  rvhick  there  mat  a  right  conic 
num.  An  inclosure  act  jaatted,  giving  th* 
usual  powert  to  the  commissionert  to  laabe 
aliotmenta;  declaring  that  pergtms  thould 
claim  be/ore  them  wUhin  a  limited  timt;  and 
that  their  award  should  be  final,  Byoiuafthf 
clauses^  it  fvas  provided^  that  the  aliotmenta 
should  remain  to  the  same  uses  and  purposes 
at  the  tenements.  The  person  having  t/ig 
expectant  {i/e-inierest  made  claim  before  the 
commissioTiers  in  his  oxm  name,  and  they 
allotted  to  him,  in  respect  of  the  tenementf 
according  to  his  right  and  interest  :—Held, 
that  his  claim,  and  tbe  allotment  so  made  to 
Airn,  must  be  taken  to  apply  only  to  his  inter- 
est; and  that  tkate  woo  entitled  at  kit 
dgath  to  the  tengment,  were  also  entitled  to 
the  allotment,  although  they  made  no  claim 
before  the  camnuseioner*  i  the  claim  bemg 
considered  om  made  on  behalf  of,  and_  the 
allotment  as  made  to,  all  persons  intereetedt 
according  to  their  several  interests,' 

This  was  ait  action  of  ejectment  for  cer- 
uin  allotments  of  land,  which  had  been 
set  out  under  aft  inclosure  act. 

The'  cause  was  tried,  before  Mr.  Justice 
Burrough,  the  Summer  Assises  for  the 
county  of  Somerset,  1827,  when  a  verdict 
was  found  for  the  lessor  of  the  plaintil^ 
with  certain  points  reserved,  wniel,  Inr 
order  of  the  Court,  "were  stated  fak  the  fiu* 
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The  manor  of  Wraniage,  in  the  county 
of  Somerset,  is  parcel  of  the  poBsessions  of 
the  dean  and  chapter  of  the  cathedral 
church  of  Wells ;  and,  on  the  9tfa  of  April 
1744,  and  4th  of  Novemher  1746,  three 
copyhoM  tenements  within  and  parcel  of 
that  manor  were,  upon  the  surrender  of 
W.  Tice  and  Mary  Tice,  granted  by  copies 
1^  court-roll  in  reversi()n  to  MalachiTice, 
and  bis  sister  Mary  Tice,  for  and  during  the 
term  of  their  lives  successively,  according 
to  the  custom  of  the  manor,  to  commence 
immediately  after  the  death,  forfeiture,  or 
surrender  of  W.Tice  and  M.Tice,  his  wife; 
and,  on  the  29th  of  October  1782,  the  re- 
version of  two  of  these  tenements  was 
granted  by  copy  of  conrt-rdl  by  the  dean 
and  chapter  to  Jonathan  Sweeting,  Tliomaa 
Pocock  Sweeting,  and  John  Winsor  Sweet- 
ing, habendum  to  them  for  the  term  of 
tiieir  lives,  and  the  life  of  every  and  either 
of  them  longest  living,  successively,  ac- 
cording to  the  custom  of  the  manor,  im- 
mediately after  the  death,  surrender,  for- 
feiture, or  other  sooner  determination  of 
the  estate  then  subsisting  for  the  lives  of 
Malachi  Tice  and  Mary  Tice,  his  sister ; 
and  Jonathan  Sweeting,  T.  P.  Sweeting, 
wad  J.  W.  Sweeting,  were  admitted  tenants 
as  in  reversion.  Mfdachi  Tice,  the  aurvtvor 
of  the  two  lives,  upon  the  death  of  whom 
the  reversion  of  these  tenements  was  ex- 
pectant, died  in  the  month  of  September 
1819,  Jonathan  Sweeting  in  October  1 825, 
and  Thomas  Pocock  Sweeting  in  January 
1826;  since  which  period  the  lessor  of  the 

{ilaintifT,  John  Winsor  Sweeting,  the  person 
ast  named  in  such  habendum  and  admis- 
sion, has  been  and  now  is  in  possession  of 
the  copyhold  tenements  conveyed  by  the 
copies  above  set  out,  and  in  the  receipt  of 
all  the  rents  and  profits  thereof. 

By  an  aet,  87  Geo.  3,  intituled  **  An  act 
fbr  dividing,  allotting,  and  inclosing  certain 
moors,  eonmionB,  or  waste  landa  and 
groanda.  lying  and  being  within  the  parishes 
of  North  Curry,  Stoke  St.  Gregory,  and 
West  Hateh,  in  the  comity  of  ^merset," 
after  reciting  the  existence  of  certain  unin- 
ciosed  rooors  and  commons  in  the  parishes 
above  mentioned  in  the  title  of  the  act,  and 
the  claims  of  different  lords  of  manors  to 
the  soil  of  certain  of  these  moors,  and  the 
claims  ofother  persons  to  rights  of  commcMi 


thercoii,  in  respect  of  certain  old  auster  or 
ancient  tenements, — certain  commissioners 
were  appointed  for  setting  out,  dividing, 
allotting,  and  inclosing  the  said  moors, 
commons,  or  waste  lands,  with  certain  ex- 
ceptions ;  and,  for  preventing  all  unneces- 
sary delays  in  the  division  and  inclosure, 
the  commissioners  were  directed  to  per- 
ambulate and  stake  out  the  boundaries ; 
and  it  was  provided,  that  all  and  every 
person  or  persons  having,  on  making  any 
claim  or  claims  which  might  affect  the 
boundaries,  or  any  claim  to  right  of  com- 
mon, right  of  stocking,  or  any  other  right 
or  interest  whatsoever,  in,  upon,  or  over 
the  said  moors,  commons,  or  waste  lands 
and-grounds  thereby  intended  to  be  divided 
and  inclosed  as  aforesaid,  or  any  part  or 
parts  thereof  respectively,  should,  by  them- 
selves or  their  agents  respectively,  give 
and  deliver  to  the  commissioners,  or  any 
two  of  them,  at  their  first  or  second  meet- 
ing, to  be  held  in  pursuance  of  the  act,  an 
account,  in  writing,  of  his,  her,  or  their 
respective  claims.  If  such  claims  were 
objected  to  at  the  first,  second,  or  third 
meeting,  the  act  provided  that  the  objec- 
tions were  in  the  first  instance  to  be  decided 
by  the  commissioners,  and  gave  subsequent 
modes  of  settling  the  disputes,  if  their  de- 
cision was  unsatisfactory;  but,  in  case  no 
such  claims  or  objections  should  be  made, 
or  the  parties  claiming  or  objecting,  neg- 
lected or  refused  to  adopt  such  subse- 
quent mode's,  then  the  determination  of 
the  commissioners  was  to  be  final  and  con- 
clusive to  all  intents  and  purposes.  Certain 
allotments  were  then  directed  to  be  made 
to  the  dean  and  chapter  of  Wells,  and  other 
lords  of  manors,  in  lieu  of  their  right  of 
soil,  and  to  other  persona  in  respect  of 
other  interests ;  the  act  stating,  that  the 
said  dean  and  chapter  had  agreed  not  to 
accept  or  take  any  allotment  or  allotments 
in  lieu  of  rights  of  soil,  out  of  the  share 
which  should  be  aHotted  by  the  commis- 
smners,  to  their  several  and  respective 
tenants,  in  right  of  their  several  and  re- 
spective tenements,  held  under  the  said 
dean  and  chapter,  by  lease,  or  copy  of  court- 
roll.  By  another  clause,  it  was  enacted, 
that  the  commissioners  should  divide,  set 
out,  allot,  and  inclose  all  the  residue  and 
remainder  of  the  said  moors,  commons,  or 
waste  lands  and  grounds  so  intended  to  be 
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divided  and  inclosed  as  aforesaid,  unto,  for, 
and  amongst  ever^  person  or  persons,  pro- 
prietor and  proprietors  interested  therein, 
in  respect  of  their  said  old  auster  or  ancient 
tenements,  witliout  any  respect  to  the 
3rearly  value  of  such  tenements  ;  it  being 
intended  by  that  act,  that  each  proprietor 
of  the  said  old  auster  or  ancient  tenements 
i^uld  have  an  equal  allotment  of  the  said' 
mpective  inoora,  commons,  or  waste  lands 
and  grounds,  share  and  share  alike ;  and 
diat  it  should  be  lawful  for  the  commis- 
sioners, or  any  two  of  them,  to  set  out, 
allot,  inclose,  and  award,  to  and  for  each 
and  every  proprietor  and  proprietors,  his, 
her,  and  their  shares,  and  proportions  of 
the  said  respective  moors,  commons,  or 
waste  lands  and  grounds  in  one  entire  al- 
lotment on  such  of  the  said  moors,  com- 
mons, or  waste  lands  and  grounds  as  to  the 
said  commissioners,  or  uiy  two  of  them, 
ahonld  seem  most  proper — quantity,  qua- 
li^,  situation  and  convenience,  considered ; 
and  that  the  several  and  respective  allot- 
menta  to  be  assigned,  set  out,  and  allotted 
vnto  and  for  the  several  persons  who 
sfaould  be  entitled  to  the  same,  should  be 
in  full  bar  of,  and  compensation  for,  his, 
her,  or  their  respective  rights  or  interests 
in,  over,  and  upon  the  said  moors,  com- 
mons, or  waste  lands  and  grounds,  or  any 
part  thereof;  and  that,  immediately  from 
and  after  the  said  commissioners  should 
have  BO  set  out,  allotted,  and  inclosed,  any 
of  die  said  moors,  commons,  or  waste 
8  and  grounds,  to  and  for  any  person  or 
persons,  by  virtue  of  that  act,  all  right  of 
common  in,  over,  and  upon,  snch  parts  or 
parcela  so  inclosed  as  aforesaid,  should 
cease  and  be  for  ever  extinguished. 

The  act  also  contained  the  following 
clause : — Provided  always  that  nodiing  in 
this  act  contained  shall  extend,  or  he  con- 
stroed,  deemed,  -or  judged,  to  revoke, 
mtlke  void,  alter;  or  annul,  any  will  or 
settlement,' or  to  prejudice  aiiy  person  or 
persons  having  any  jointure,  dower,  por- 
tion, or  incumbrance,  out  of,  upon,  or  any 
ways  aflRntin^ny  of  the  lands  so  intended 
to  be  divldea  and  inclosed,  or  which  shall 
be  exdianged,  by  virtue  of  dus  act ;  btit 
itrnt  the  severs!  messuages,  tenements, 
firms,  lands,  hereditaments,  and  premises 
•o  to  be  sat  out  and  allotted  upon  such 
dirimm  and  iodosnre  "or  whidi  shaH  be 
ToL.Vni.  KiB 


taken  in  exchange  in  pursuance  of  this  act, 
shall,  immediately  after  such  allotment  or 
allotments,  exchange  or  exchanges  shall 
be  made,  remain,  and  enute  to  and  for 
such  and  the  same  uses,  intents,  and  pur- 
poses as  the  several  messuages,  tenements^ 
farms,  lands,  and  hereditaments,  in  respect 
or  in  lieu  whereof  such  allotments  and  ex- 
changes shall  be  made  as  aforesaid,  now 
are, -or  should  or  would  have  been,  in  case 
diis  act  had  not  been  made."  And  the 
act  concluded  with  the  following  genera] 
saving  dause :  "  Saving  always  to  the 
King's  most  excellent  Majesty,  his  heirs 
and  successors,  and  to  all  and  every  other 
person  and  persons,  bodies  politic  and  cor- 
porate, his,  her,  or  their  heirs,  successors, 
and  administrators,  other  than  and  except 
the  several  persons  to  whom  any  allotment 
or  allotmems  shall  be  madei  and  whose 
rights  are  hereby  intended  to  be  barred 
ami  extinguished,  all  such  estates,  right, 
title,  interest,  claim,  and  demand  which 
they,  any,  or  every  of  them  had  or  enjoyed, 
of,  in,  to,  or  out,  or  in  respect  of  the  said 
moors,  commons,  or  waste  lands  and 
grounds,  so  intended  to  be  divided  and 
inclosed  as  aforeaaid  at  the  time  of  passing 
this  act,  or  could  or  might  have  held  and 
enjoyed  in  case  the  same  had  not  been 
made." 

The  commissioners  made  their  award 
the  9Ut  of  June  1 800 ;  and  thereby  allotted 
unto  Thomas  Focock  Sweeting,  and  the 
said  dean  and  chapter,  according  to  their 
respective  rights  and  interests,  for  and  in 
respect  of  a  certain  old  auster  or  ancient 
tenement  called  Elms,  situate  and  bein^  in 
the  said  parish  of  North  Curry,  one  piece 
or  parcel  of  ground  therein  particularly 
described,  as  containing  by  admeasurement 
two  rooc^  two  perches,  and  numbered 
7  on  the  said  plan ;  and  one  other  parcel 
of  ground  therein,  also  particularly  de- 
scribed and  numbered  416  on  the  said  plan. 
And  also  unto  the  said  Thomas  Pocock 
Sweeting,  and  the  dean  and  chapter,  ac- 
cording to  their  respective  rights  and  in- 
terests, for  and  in  respect  of  a  certain  old 
auster  or  ancient  tenement  also  called  Elms, 
situate  and  being  in  the  said  parish  of 
North  Curry,  one  piece  or  parcel  of  ground 
numbered  418  on  the  said  plan.  And  also 
unto  the  said  Hiomas  Poeock  Sweetings 
sod  the  dean  and  chapter,  aeeordii^  to 
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their  respective  rights  and  interests,  for 
and  in  respect  of  a  certain  old  auster  <»■ 
ancient  tenement  called  Tice'si  situate  in 
North  Curry,  one  piece  or  parcel  of  ground 
therein  also  particularly  described  and 
numbered  417  on  the  said  plan. 

It  did  not  appear  in  evidence  that  any 
other  allotments  were  made  by  the  said 
award  to  the  said  Thomas  Pocock  Sweeting, 
or  to  the  said  Jonathan  Sweeting,  or  Ma- 
lachi  Tice,  nor  that  any  claim  bad  been 
made  before  the  said  commissioners  by 
them  or  on  their  behalf,  except  as  herein- 
after stated.  Thomas  Pocock  Sweeting  was 
not  at  the  time  of  the  indosure  and  award 
in  possession  of  either  of  the  said  copy- 
hold tenements,  but  he  made  the  claim  for 
aUotments  m  respect  of  them  before  the 
commissioiwrs.  The  three  tenementa  call- 
ed in  the  award.  Elms  and  Tice's,  were  the 
copyhold  tenements  first  above  mentioned, 
so  named  from  the  preceding  owners ;  and 
tlie  allotments  were  made  in  respect  of 
those  tenements.  The  allotment  numbered 
7,  had  from  the  date  of  the  award  always 
been  held  by  the  owner  of  the  copyhold 
tenements;  but  Thomas  Pocock  Sweeting 
had  always  from  the  date  of  the  award  held 
the  allotments  numberetl  416,  417,  418,  to 
the  time  of  his  death,  without  payment  of 
rent,  or  any  other  acknowledgment  to  the 
owner  of  the  copyhold  tenements ;  and 
the^  had  been  so  held  by  the  defendants, 
clauning  under  him  since  his  death  as  exe- 
cutors of  the  wilt. of  T.  P.  Sweeting,  and 
devisees  in  trust.  For  these  three  allot- 
ments the  present  action  was  brought. 

Mr,  Coleridge,  for  the  lessors  of  tne  plain- 
tiff.— It  is  not  necessary  for  the  present 
claimants  to  argue  against  the  cases  which 
have  decided,  that  lands  inclosed  under 
ipmilar  circumstances  are  freehold  and  not 
copyhold,  such  as  Reoell  v.  Joddrell(l),  and 
J)oe  V.  Davidson  (2)  ;  and  which  will  pro- 
bably be  cited  on  the  other  side.  The 
award,  was  made  when  all  tlie  Sweetings 
.were  reversioners :  but  the  claim  and  the 
allotments  were  both  made  in  respect  of 
the  copyhold  tenements,  and  the  claim  must 
be  considered  to  luve  been  made  on  behalf 
.of  the  per8ons,entitled.  Time  alone,  ther^ 
/or«,  cannot  have  barred  either  Jonatbao  or 

(1)  f  T«na  lUp. 
,(9>SB|sia.flcSelw.l75. 


John  Winsor  Sweeting ;  nor  can  any  agree- 
ment to  bind  the  latter  be  presumed,  aa, 
on  the  X  1st  of  June  1800,  when  the  award 
was  made,  be  must  have  been  an  idp 
fant    In  October  1782,  it  appears  by  the 
copies,  he  was  about  two  years  old ;  nor 
can  the  possession  of  the  allotments  by  T. 
P.  Sweeting  be  disconnected- with  the  copy- 
hold tenements,  the  claim  and  the  award 
being  found  to  be  in  respect  of  them.  He 
repreiented  the  copyhold  interest  before  the 
commissioners ;  and  when  they  allotted  to 
him,  his  estate  would  be  moulded  by  the 
act,  according  to  the  interests  then  carved 
out  in  the  tenement.    If  the  tenements  had 
been  freehold,  and  the  same  estates  had 
been  created  by  deed  as  were  existing  hers 
by  the  admissions,  no  doubt  the  allotments 
would  have  attached  themselves  to  the  tene- 
ments according   to  the  several  estates 
therein.    A  similar  clause  in  the  25  Geo.  2. 
c.  24.  was  so  construed  by  the  Court  in 
Doe  V.  Davidson,    The  other  side  will 
probably  rely  upon  the  case  of  Doe  d, 
Watton  V.  Jefferson  (3)  i  but  that  case  is 
inapplicable  to  the  present.    There,  no 
claim  was  made  by  any  one  to  the  commis- 
sioners in  respect  of  the  tithes  ;  and  it  was 
for  an  allotment  in  respect  of  them  that  the 
ejectment  was  brought.    Here,  a  claim  was 
made  in  respect  of  the  copyhold  by  one  of 
those  interested ;  and  one  of  the  allotments 
immediately  passed  to  the  possession  of  the 
copyholder.    In  the  case  of  KmgsUjf  v. 
Young  (4),  it  was  observed  by  Lord  Eldon, 
that  the  award  of  the  commissioners  is 
rather  evidence  of  the  title,  than  conatitutii^ 
the  title  itself,  which  is  derived  through  the 
act  of  parliament, 
Mr.  Jeremy,  contr^ — The  lessor  of  the 
laintiff  in  ejectment  can  recover  only  upon 
is  legal  title ;  and  in  order  to  see  in  whom 
is  the  legal  estate,  the  Court  can  look  only 
at  the  award.    This  is  clearly  laid  down  by 
Mr.  Justice  Ashurst,  in  the  case  of  Reoell 
v.  Joddreli;  the  same  point  was  ruled  in 
Townlejf  V.  Oibson{5).  The  question  there- 
fore is — to  whom  were  the  allotments  grant- 
ed, and  to  whom  did  they  pass  ?  It  appeaca 
they  passed  to  T.  P.  Sweeting  and  the 
dean  and  chapter :  the  dean  and  chi^tw 

(3)  <  Bing.  118  ;  9  Hoon,  960 ;  S  Uw  Joom. 
CP.  138. 

(4)  18  Vm.  SOS. 

(9)  tTttmIUp.701. 
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might  take  as  a  hody  politic ;  and  if  this 
ejectment  had  heen  brought  upon  their 
demise,  it  probably  would  have  heen  suc- 
cessfal. 

[Mr,  /iu<ieeAnr2ry.— But  have  the  com- 
misuonera  more  than  a  power  f  Can  they 
gmntf] 

The  allotment  operates  aa  a  grant ;  the 
legal  title  ia  derived  through  the  allotment 
and  the  award,  and  would  be  incomplete 
without  them. 

[Mr.  Justice  Parke. — Do  you  say  that 
every  one  interested  must  come  in  and 
daim  7] 

No:  the  person  in  possession  must  do  so, 
and  he  will  take  as  trustee  for  all.  The 
estates  of  the  others  will  be  equitable ;  the 
use  would  he  coupled  with  the  estate  so  long 
as  the  party  in  possession  lived ;  but  at  his 
death,  the  two  estates  go,  beneficially,  dif- 
ferent ways. 

[Mr.  Justice  Bayley. — The  fee  is  spread 
over  the  persons  according  to  their  interest 
in  the  co|^hold.  You  say  it  is  an  estate 
granted :  it  appears  to  me  to  be  no  such 
uiog — it  ia  an  allotment  among  the  pro- 
prietors of  a  copyhold  ;  and  T,  P.  Sweet- 
ing represented  them.] 

Then  some  arrangement  that  he  should 
take  the  legal  estate  must  be  prestmied. 

[Mr.  Justice  Bayley.  — Suppose  several 
persons  interested  appointed  an  attorney  to 
nuke  claim  for  them,  and  he  made  claim 
in  his  own  name  in  respect  of  the  estate ; 
woold  the  legal  estate  be  vested  in  him?] 

It  would,  as  in  the  case  of  a  common  Taw 
conveyance ;  but  he  would  be  held  in  equi^ 
to  be  a  trustee  for  the  persons  entitled.  If 
T.  P.  Sweetii^  alone  had  been  named,  the 
dean  and  chapter  wontd  have  been  ousted. 

[Mr.  /w<weAmfay.~Thecomiiua8ioner« 
do  nothing  more  wan  allot  Suppose  a  man 
to  be  wrongfully  in  possession  of  a  copy- 
hold, and  had  claimed  and  taken  the  allot- 
maA ;  the  netful  owner  sues  for  the 
copyhold  in  ejectment  and  recovers.  What 
is  M  to  do  for  the  allotment  ?] 

He  must  resort  to  a  court  of  equity ;  but, 
secondly,  some  agreement  between  the 
parties  must  be  presumed,  inaamnch  aa 
those  who  never  claim  to  be  interested,  did 
not  make  any  claim  before  the  commia- 
aioners  within  the  limited  time.  The  case 
«f  Dot  d.  J^erw»,  vhich  has  bMn  roen- 
tioiied,  ia  for  this  porpoae  an  expresa  au- 


thority in  point ;  and  the  case  did  not  turn 
upon  the  distinction  which  has  been  pointed 
out  on  the  other  side. 

Afr.  Justice  BayUy. — I  feel  no  doubt  that 
the  allotments  in  this  case  are  freehold; 
but  I  think  the  nonunee  did  not  take  any 
estate  in  the  land  allotted  under  the  award. 
The  commissioners  by  the  act  of  parliament, 
had  no  authority  to  grant  estates,  but  had  a 
mere  power  to  allot  land  to  persons  Iiaving 
copyhold  estates,  and  to  them  alone.  They 
must  allot  to  proprietors  or  to  persons  in- 
terested in  respect  of  their  old  anster  or 
ancient  tenements ;  they  had  therefore  no 
power  to  allot  to  T.  P.  Sweeting,  except  as 
a  person  having  an  interest  in  an  estate 
called  an  auster  tenement  with  a  right  of 
common.  Every  claim,  therefore,  must  be 
made  in  respect  of  an  auster  tenement,  with 
that  right  of  common,  which  right  is  to  be- 
come extinguished.  If  no  claim  be  made 
in  respect  of  an  auster  tenement,  the  tene- 
ment may  lose  its  rigliis.  But  if  a  claim  be 
made,  the  allotment  should  be  according  to 
the  limitations  of  the  estate.  T.  P.  Sweet- 
ing was  the  only  person  who  made  any 
claim  in  respect  of  these  tenements ;  he 
claimed  either  in  respect  of  the  whole  right 
or  not.  Honestly,  he  could  claim  only  in 
the  former  way ;  he  could  not  honestly 
claim  a  possession,  until  his  copyhold  inter- 
est came  into  possession.  We  have  a  right 
to  preaume  that  be  acted  honestly,  and 
made  a  claim  in  his  own  name  only ;  but  for 
the  benefit  of  all  persons  having  any  inter- 
est, and  that  woald  be  a  cUim  on  behalf 
of  all  persona  anccesuvely  oititled  to  the 
co]^boid  estates,  and  amoi^  others  of  the 
lenor  of  the  plaintiff.  Consequently,  the 
latter  in  my  opinion  is  not  barred  by  the 
dause  in  the  inclosure  act,  which  requires 
claims  to  be  made  within  a  limited  time  t 
but,  inasmuch  as  the  allotment  is  awarded 
by  the  commissioners  to  the  claimant  by 
name,  Mr.  Jeremy  would  contend  that  the 
whole  legal  fee  ia  in  him,  and  that  he  is 
trustee  in  equity  only  for  the  parties  en- 
titled. I  think,  however,  that,  according  to 
the  fair  constructicm  of  the  clause,  which 
directa  that  every  proprietor  of  an  auster 
tenement  shall  have  an  allotment  in  lieu  of 
his  rights  of  common,  the  legal  estate  in  the 
land  Mtoted,  veata  in  the  several  persons  in 
locaenion,  wA  at  the  same  time  as  th* 
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copyhold  tenement  vests ;  bo  that  whatever 
was  the  right  to  the  principal  would  he 
the  right  to  the  allotment.  I  should  have 
thought  this,  even  without  the  special  pro- 
viso in  the  act.  The  lessor  of  the  pUin- 
tifr,  therefore,  in  my  opinioi,  is  entitled  Co 
our  judgment. 

Mr,  Jusiice  LUtledale. — I  am  of  the  same 
opinion,  I  think  there  can  be  no  douht  that 
the  allotment  is  freehold.  It  seems  to  be 
admitted  that  the  defendant  has  no  meriti^ 
and  that  the  lessor  of  the  plaintiff  would 
have  ■  remedy  in  equity.  But  here  the 
question  is,  wMtber  be  has  the  legal  estate 
in  the  allotment.  The  intention  of  this  act 
of  parliament  was,  that  whoever  had  an  old 
auster  tenement,  whether  in  possession  or 
reversion,  should  have  an  allotment ;  but  I 
do  not  think  it  was  necessary  that  all  the 
parties  interested  in  a  particular  copyhold 
estate  should  claim.  If  a  claim  be  made 
by  any  of  those  parties,  it  must  be  con* 
lidered  as  virtually  made  for  the  benefit  of 
all  the  parties  interested  in  that  estate.  It 
certainly  is  not  competent  for  that  one  to 
contend  that  he  claimed  dishonestly,  seeing 
that  his  chum  may  be  referred  to  an  honest 
{Htrpose.  The  claim  therefore  must  be  taken 
to  luve  been  made  by  T.  P.  Sweetii^  for 
the  benefit  of  the  lessor  of  the  plaintiff; 
and  he  is  not  barred  of  his  right  of  action 
by  the  clause  in  the  tndosure  act,  whereby 
the  award  is  declared  to  be  final.  It  is 
said,  however,  that  the  legal  estate  is  not  in 
him,  and  that  his  remedy  must  be  in  equity. 
But  this  renders  it  necessary  to  consider 
what  the  commissioners  have  done  by  theie 
award.  They  have  only  allotted  to  T. 
Sweetii^  in  certain  terms  of  reference; 
that  is,  to  him  and  the  dean  and  chapter, 
according  to  their  respective  rights  and  in- 
terests— the  plain  meaning  of  which  is,  that 
be  should  have  an  aUotmeot  according  to  hia 
dien  expectant  life  interest.  Coaudering 
the  intention  of  the  commissioners,  their 
award  does  not  exclude  the  others  ;  though 
in  terms  it  does  not  give  them  any  express 
right.  But  it  is  to  be  borne  in  mind,  that  if 
the  act  of  parliament  had  never  passed,  the 
copyhold  tenement,  and  the  right  of  com- 
mon incident  to  it,  would,  after  the  death  of 
Jonathan  Sweeting,  according  to  the  terms 
oS  the  grant,  have  vested  in  succession  iu 
T.  P.  Sweeting  and  J.  W.  Sweetiiw,  the 
lenor  of  the  pUmiflL  Then  you  fiad  it  is 


expressly  provided  by  the  act,  that  it  shall 
not  be  construed  to  revoke,  make  void,  alter, 
or  annul  any  will  or  settlement,  but  that 
the  lands  to  be  allotted  shall,  immediately 
after  such  allotments  be  made,  remain  and 
enure  to  and  for  the  aaroe  uses,  intents, 
and  purposes,  as  the  several  tenements  and 
lands  in  respect  or  in  lieu  whereof  such 
allotments  shall  be  made,  then  were,  are,  or 
should  or  would  have  been,  in  ease  the  act 
Iiad  not  been  made.  Now,  if  I  were  to  lock 
at  the  last  part  of  this  clause  alone,  I  should 
have  bad  no  doubt  that  the  words  in  dut 
part  would  have  been  suffleient  to  extend 
to  this  case;  but  my  doubt  eertainly  has 
been,  whether  the  grant  by  the  lord  for  the 
three  in  succession  on  the  court  roll  can  be 
considered  as  a  settlement  within  the  mean- 
ing of  this  expression,  "  will  or  settlement:" 
— whether  the  word  "  settlement"  can  apply 
to  the  limitation  of  an  estate  by  eapy  of 
court  roll.  I  do  not  say  it  may  not; 
though  the  word,  as  used  in  the  beginnii^ 
of  the  clause,  seems  to  import  a  settieaaent, 
strictly  so  called ;  and  the  latter  part  of  the 
dause,  b^nmng  with  the  words  "  hot 
that,'*  seems  to  be  introduced  to  expUnn 
what  went  before.  If  ^s  were  so,  dm 
meaning  conld  not  be  carried  any  fnrUier ; 
but,  considering  the  plain  meamng  of  the 
ftct,  taken  altc^tber,  I  think  it  is,  that  all 
persMis  interested  in  the  copyhold  tenement 
shall  have  the  benefit  of  the  alkitroent ; 
and  giving  this,  which  I  think  ia  a  proper 
interpretatitm  of  the  act,  I  think  the  lessor 
of  the  plaintiff  ia  entitled  to  recover. 

Mr.  JuatUx  Parke.— \  am  of  the  same 
opinion.  I  think  the  lessor  of  the  plaintiff 
ia  not  bound  by  the  Statute  of  Limieationa, 
nor  by  the  clause  in  the  inclosure  act.  It 
ia  dear-  that  he  is  not  barred  by  the  Statute 
of  Idimtati<Hi%  becauae  he  had  do  r%ht  of 
entry  until  the  death  of  T.  P.  Sweeting.' 
Bnt  it  is  cmtanded  diat  Iw  is  barred  1^ 
die  dausa  in  the  iodosnre  act,  where^ 
the  commissioners  have  power  to  hear  and 
determine  upon  all  claims,  and  their  award 
ia  declared  to  be  final  and  ooncksive.  It 
appears  lo  me,  however,  that  that  clause 
refers  to  the  claims  of  one  tenement  againat 
another;  and,  therefore,  if  no  daim  be 
made  for  a  tenement,  or  if,  being  made,  it  be 
disallowed,  the  tenement's  right  is  bamd. 
And  whan  the  allotment  ia  roMC,  it  iato  he 
tnated  as  putting  the  allotiMnt  in  tfa> 
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phoe  of  the  old  right  of  comuum;  end  the 
wh<^  eitiue .  is  to  vest  in  the  persons  en- 
titled to  that  estate  in  succession  aocordiiw 
to  their  ioteresti.  By  the  present  awar^ 
the  allotment  is  made  in  respect  of  an 
auster  tenement  to  T.  P.  Sweeting  and  the 
dean  and  chapter,  according  to  their  several 
interests  therein;  that  is,  it  is  made  to  them 
in  respect  of  the  whole  estate  in  that  tene- 
ment, and  the  award  vests  the  newly- 
created  estate  in  lieu  of  the  old  interest. 
The  tenure,  no  doubt,  is  changed ;  but  still 
the  allotment  is  in  lieu  of  the  old  estate, 
and  is  made  to  the  parties  in  respect  of 
their  interest  in  that  old  estate.  I  think 
the  words  of  the  proviso  apply  not  merely 
to  limitatioDi  b^  "  will  or  settlement," 
which  come  strictly  witlun  those  terms, 
but  to  all  cases  wliatever.  The  allotments 
are  subject  to  the  same  uses  as  the  copy- 
hold estates  in  respect  of  which  the  allot- 
ments are  made.  The  words  of  that  pro- 
viso appear  to  me  sufficiently  large  to 
warrant  us  in  holding  that  the  new  allot- 
ments, being  in  lieu  of  the  old  interest,  are 
Tested  in  tbe  same  persons  in  succession 
as  the  old  interest  would  have  vested  in,  if 
there  had  been  no  inclosure.  Any  other 
construction  would  be  inconvenient ;  and 
would  in  maaj  cases,  of  which  this  would 
be  one,  defeat  tbe  clear  intention  of  the 
legislature.  One  of  the  inconveniences 
would  be,  that  all  persons  bavipg  the  most 
remote  or  mere  contingent  interests,  must 
come  in  and  claim  before  the  commis- 
sioners. I  thinks  too,  with  my  Brother 
Ba^ey,  that  the  commissioners  had  no 
estate  whatever — that  they  bad  onlyaponer 
to  put  tbe  parties  interested  in  an  auster,' 
tenement,  into  ibs  new  estate,  in  the  {dace, 
of  the  old  one. 

Pottm.lothefbml^. 


lft29      }  AHOTHKE. 

1  BUCKSTT  e.  BUZAKn.AHD 
^  AHOTHia. 

Select  Festty— Majority, 

Whereon  act  of  parliament  gives  a  powers 
m  relation  to  a  fiublie  trust,  to  a  definite 
nmmbertfpenoiUt  U  is  neetttary  for  a  ma* 


Jority  of  that  number  to  attend  at  each 
meeting, 

jieeor£ngly,  inhere  a  select  vestry  qf 
trventy-six  was  appointed  under  the  58 
Geo.  S.  c.  45,  and  the  59  Geo.S.  c.  30, 
for  the  care  and  management  of  a  district 
church,  and  a  number  less  titan  fourteen  met 
and  made  a  church-rale ; — Held,  <Aaf  the 
rale  nas  bad. 

These  were  cases  in  prohibition.  The 
pleadings  were  very  long,  and  were  in- 
tended to  raise  several  points  of  great  im- 
portance ;  but,  as  the  judgment  proceeded 
entirely  upon  one  of  the  points,  and  no 
intimation  whatever  was  given  by  the  Coifrt. 
upon  the  others,  it  will  be  sufficient  to 
state  euoi^h  to  bring  that  single  point  into 
view. 

By  the  acts,  58  Geo.  8.  c.  45,  and  59 
Geo.  8.  c.  30,  tbe  commissioners  for  build-  . 
ing  and  enlarging  churches,  had  power  to 
appoint  ceruin  substantial  inhabitants  of 
each  of  the  districts  to  be  a  select  vestry, 
ibr  the  care  and  management  of  the  con- 
cerns of  tbe  district  church.  In  pursuance 
of  this  statute,  they  appointed  twenty-six 
persons  for  a  district  of  the  parish  of  St. 
Giles,  Camberwell,  which  was  to  be  called 
St.  George,  CamberweU.  (This  related  to 
tbe  case  of  Freeman  v.  MeymoU,)  And 
they  appointed  twenty-six  persons  for  a 
district  of  the  parish  of  St.  Mary,  Lam- 
beth, which  was  to  be  called  St.  Matthew, 
Brixton.  (This  related  to  the  case  of 
BlackeU  V.  Blixard.) 

These  persons  proceeded  to  make  church 
rates,  and  to  enforce  the  payment  of  them. 
Among  the  many  objections  taken  to  the 
.rates  in  each  case  was,  that  the  rate  was 
made  at  a  meeting  of  the  select  vestry,  at  . 
which  meeting  a  majority  of  the  select 
vestrymen  (the  twenty-six)  were  not  pre- 
sent ;  but  in  one  case,  only  tlie  church- 
wardens and  others ;  and  in  the  other, 
on^  the  churchwardens  and  nine  others. 

The  cases  were  ar^ed,  at  the  Sittings 
after  Easter  and  Trmity  terms,  by  A^. 
Hutchinson  and  Mr,  Comyn  in  support  of 
the  rates,  and  by  Mr,  JosJma  Evans  against 
them. 

In  support  of  the  rate  it  was  contended, 
that  the  reasoning  drawn  from  the  cases 
of  corporations  was  inapplicable ; .  as  in  the . 
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cases  of  Rex  r.  BeUringer  (1),  Rex  Mor- 
rig{S),  Grmdley  v.  Barker  {3),  Cook  t. 
Loveland  (4),  Rex  v.  Devonshire  (5),  Rex  v. 
Greet  (6). 

It  was  insisted,  that,  where  a  definite 
body  is  appointed  by  authority  of  an  act 
of  parliament,  it  is  not  necessary  to  be 
understood  that  they  cannot  act  unless  a 
majority  be  present  at  each  of  their  meet- 
ings; that,  if  this  was  intended  by  the 
legislature,  it  would  have  been  so  ex- 
pressed ;  and  that  this  reasoning  was  sup- 
ported by  analogy  to  the  60th  section  of 
58  Geo.  3.  c.  45.  where  it  was  expressly 
provided,  that  no  offer  to  build  or  enlarge  a 
diurch  should  be  made,  tmless  the  majority 
of  the  inhabitants  assessed  should  consent ; 
or,  where  the  parish  was  under  the  care  of 
a  select  vestry,  then  not  without  the  con- 
sent of four-fifths  of  the  select  vestry. 

Against  the  rate,  it  was  denied  that  there 
was  any  reason  for  a  distinction  between 
corporations  and  the  select  vestry  for  such 
a  purpose ;  that  the  reason  was  in  favour 
of  an  adherence  to  the  rule,  as  this  public 
body  claimed  the  important  power  of  tax- 
ing the  inhabitants. 

At  the  conclusion  of  the  ailment  in 
Blaekett  v.  BUaard  and  another,  the  Court 
gave  judgment  as  follows : — 

Mr.  Justice  Bayley. — Upon  this  point, 
which  arose  in  the  case  of  Freeman  v.  Jfey- 
moU,  as  well  as  in  the  present,  we  have 
conferred  with  Z<ord  Tenterden;  and  he 
concurs  in  our  judgment.  It  is  a  general 
rule  of  law,  that  where  a  public  trust  is  to 
be  executed  by  a  definite  number  of  per- 
sons, it  must  be  executed  at  a  meeting 
where  a  majority  of  that  number  is  pre- 
sent* unless  there  be  a  usage  to  the  con- 
trary. It  is  different  from  a  trust  or  power 
of  a  private  nature  ;  fbr  thitt  most  be  exe- 
cuted br  lUl  the  persona  to  whom  it  is 
given,  rhere  are  several  cases  which  bear 
uptHi  the  subject,  and  which  amiear  to  me 
luUy  to  warrant  the  position  I  have  stated. 

(1)  4T«mRcp.8lo. 

(t)  4£sM,  ir. 

<9)  1  B<w.  &  Pol.  Sf9. 

(4)  f  Bos.  &  Pul.  31. 

(5)  1B.&C.609;  s.c.  3D.&R.81. 

(6)  8  B.  &  CSeS;  6  Uw  Joan.  K.B. 
951,  aad  7  Uw  Joan.  K.B,  9t. 


In  Cook  T.  Loeetandf  whicJi  was  cited  in 
the  argument,  the  Crown  by  letters  patent 
granted  to  the  master  and  wardens  of  the 
corporation  of  bakers,  by  themselves  or 
their  deputy  or  deputies,  full  power  to 
overlook  and  correct  the  trade  of  baking ; 
and,  there  being  four  wardens,  it  was  held, 
that  the  master  and  one  warden  could  not 
justify  entering  the  house  of  a  baker  to 
overlook  bread;  for  tf  they  acted  as  prin- 
cipals, they  did  not  amount  to  a  majority 
of  the  persons,  to  whom  the  power  was 
given ;  and  if  they  acted  as  deputies,  it 
should  appear  that  they  were  appointed  by 
the  majority.  In  the  case  of  Zm  King  r. 
Beetton  (7).  the  statute  9  Geo.  1.  c  7.  s.  4. 
having  enabled  the  churchwardens  and 
overseers,  with  the  consent  of  the  major 
part  of  the  parishioners  to  contract  for  the 
providing  for  the  poor, — it  was  held  not  to 
be  necessary  that  aU  the  churchwardens 
and  overseers  should  contract ;  but  it  was 
considered  clear,  that  the  concurrence  of 
a  majority  was  essential.  In  the  case  of 
Withnell  V.  Gartbmn{S),  a  power,  granted 
by  deed,  to  appoint  a  schoolmaster  to  an 
ancient  foundation  given  to  the  vicar  and 
churchwardens,  and  in  case  of  then-  neg- 
lect m  appointing,  then  to  deTolve  to  two 
-  corporate  bodies  in  aaeceasion,  and  to  re- 
sult in  the  dernier  resort  to  the  same  vicar 
and  churchwardens  (to  whom  also  the  ge- 
ral  power  of  managing  the  trust  was  com- 
mitted,) was  held  to  be  well  executed  by 
the  vicar  and  a  majority  of  the  church- 
wardens. It  seems  to  have  been  conceded 
in  that  case,  that  an  appointment  by  less 
than  the  majority  would  be  bad.  Mr* 
Justice  Lawrence  there  said,  "  In  general  it 
would  be  the  understanding  of  a  pUin  man, 
that,  where  a  body  of  persons  is  to  do  ao 
act,  a  majority  of  that  body  would  bind  the 
rest."  It  is  clearlv  established,  that,  where 
in  a  cfMrporation  there  is  a  definite  body,  a 
muority  of  that  definite  body  muat  not 
amy  exist  at  die  time  when  uiy  act  is  to 
be  done,  but  a  majority  of  that  body  mast 
attend  the  assembly  where  such  act  is  to 
be  done.  This  was  laid  down  in  several 
cases  cited  in  the  argument,  and,  indeed, 
was  not  disputed.  In  the  case  of  The  Queem 
V.  the  Bttiliffi  of  Ipmich  (9),  it  was  said,  by 

(7)  STMiBlt0p.59f. 

(8)  6  Term  Rep.  388. 

(9)  t  Lord  Baym.  1f91 
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Holt,  Chief  Jnstice,  that,  "unless  a  com- 
niuioD  of  the  peace  noniinatea  a  quorum, 
all  the  Justices  appoioted  by  it  must  attend 
at  Sessions."  In  Grmdlep  v.  Barker,  the 
point  decided  was,  that,  if  a  power  of  a 
public  nature  be  commitCed  to  sererd, 
who  all  meet  for  ihe  purpose  of  ekecntii^ 
it,  the  act  of  the  majority  will  bhid  the 
ninorily.  But  it  is  impossible  to  read  that 
ease  without  seeing  that  the  Judges  were 
of  o|nnion  there  must  be  a  majority  of  the 
hoAf  fretent.  No  case  has  been  cited  to 
shew  that  any  number  less  than  a  majority 
of  a  definite  body  is  capable  of  doing 
any  act  which  that  body  is  authorized  to 
do.  Here  the  select  Testrymen  were  called 
upon  to  do  an  ^t  requiring  judgment  and 
discrettmi,  and  calculated  to  affect  the  pro- 
per^ of  others.  Unless  it  be  essential  to 
coDstitnte  a  good  select  vestry  that  there 
■bonld  be  a  majority  in  number  of  those 
constttutii^  the  body,  it  would  be  impos- 
sible to  say  nhU  number  would  be  neces- 
sary. In  the  case  of  an  ancient  select 
TCStry,  the  number  might  possibly  be  as- 
certained by  custom  or  usage;  but  even 
that  custom  or  usage  must  be  presumed  to 
have  been  founded  on  some  quorum  clause 
contained  in  the  instrument  by  which  the 
seleet  vestry  derived  its  authority  from  the 
parishioners.  But,  in  the  case  of  a  modern 
select  vestry,  where  the  number  cannot  be 
ascertained  by  usage  or  custom,  the  public 
would  have  no  security  that  there  should 
at  all  times  be  a  number  of  vestryihen 
•ufl^ent  to  discharge  the  duties  committed 
to  the  vestry  unless  the  rule  of  law  pre- 
vaUs — ^which  rule  requires,  that  a  public 
trost,  committed  to  a  definite  number  of 
peraons,  should  be  executed  at  a  meetii^ 
where  a  majority  of  that  number  is  present. 
If.  the  l^slature  thought  that  a  greater 
nuDtber  than  the  majority  of  those  consti- 
tutii^  the  vestrymen  should  in  any  parti- 
cular case  attend,  they  might  have  so  pro- 
vided in  express  terms,  as  they  have  in 
ooe  instance,  by  the  58  Geo.  3.  c.  45.  s.  60. 
But,  I  think  that  in  all  cases  where  the 
l^ialature  have  not  expressly  so  provided, 
the  general  rule  of  law  ought  to  prevail. 
That  beii^  ao,  the  rate  which  was  imposed 
at  a  meeting  of  the  select  vestry,  where 
there  was  not  such  a  majority  present,  is 
bad.  The  judgment  of  the  Court  must 
therefore  be  for  the  plaintiff  in  profaibitioa. 


Mr.  Juttice  Littledale. — I  am  of  the  same 
opinion.  I  think  that,  in  order  to  consti- 
tute a  good  corporate  assembly,  in  the  case 
of  a  corporattw,  consisting  of  a  d^hifte  ud 
mdefbute  body,  there  must  be  present  a 
majority  of  that  number  of  which  the 
aite  body  consists ;  althouj^  it  is  not  ne- 
cessary that  there  should  m  a  majority  of 
the  indefinite  body.  Now,  this  select 
vestry  is  a  definite  body,  consisting  of 
persons  having  a  special  public  trust  re- 
posed in  them.  Tfaey,  therefore,  resemble 
m  their  function  a  definite  body  in  a  cor- 
poration. It  has  been  said,  that  corpora- 
tions derive  their  powers  from  diarters 
granted  by  the  crown,  and  that  the  rule 
laid  down,  that  a  majority  of  a  definite 
body  most  be  present  to  constitute  a  good 
corporate  assembly,  is  one  deduced  only 
by  construction  from  the  terms  of  the 
charter  and  the  presumed  intention  of  the 
grantor.  It  may,  however,  be  reasonably 
supposed,  that  the  king  would  not  grant  to 
eorporattcms  powers  inemisistent  with  the 
genersl  rules  of  law.  There  may  be  two 
objects  in  appointing  a  select  vestry :  one 
may  be  to  prevent  tumultuous  meetings, 
which  m^bt  occur  in  populous  parishes  if 
the  whole  body  of  parishioners  were  called 
upon  to  meet ;  another  may  be,  that  in 
aU  cases  there  should  be  a  sufficient  number 
of  persons  to  execute  the  duties  reposed 
in  the  vestry.  The  latter  object  can  only 
be  attained  by  requiring  that  some  specific 
number  of  the  select  vestrymen  should  be 
present  to  constitute  a  good  assembly.  The 
statute  68  Geo.  3.  c.  s.  60.  has,  in  one 
instance,  requhred  the  concurrence  of  four- 
fifths  of  the  select  vestrymen;  but  m  other 
eases  it  certainly  does  not  in  terms  re- 
quire any  specific  number,  I  am  however 
of  opinion,  that,  by  anal<^  to  corpora- 
tions and  other  cases  where  public,  in  con- 
tradistinction to  private,  trusts,  are  to  be 
executed  by  del^ite  bodies,  there  must, 
to  constitute  a  good  assembly  of  a  select 
vestry,  be  present  a  majority  in  number 
of  the  persons  who  constitute  the  select 
vestry.  There  not  having  been  such 
a  majority  present  at  the  meeting  where 
the  rate  in  question  was  imposed,  I  think 
it  is  bad,  and  therefore  that  the  plaintiff  is 
entitled  to  judgment. 

Mr,  /iiftiee  Parke, — X  concur  in  o^oion 
with  my  learned  Brothers.  I  diink  tbesamo 
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rule  of  c(testru<Aioa  ought  to  prevail  in  a 
sutute  whereby  the  king,  with  the  advice 
and  consent  of  the  lords  and  commons  in 
parliament  assembled,  grants  certain  pow- 
ers of  a  public  nature  to  a  definite  number 
of  personsy  as  in  a  charter  whereby  the 
king,  by  virtue  of  bis  prerogative  alone, 

nts  BinrilsT  powers  to  a  definite  body, 
sa  denrly  established  in  Rex  v.  Bel^ 
fmger,  as  a  .mle  of  construction  applicnUe 
to  chuters,  that,  where  the  kis^  JI™^ 
that  the  mayor  and  common  derki  for  the 
time  beibgt  and  the  common  council  for  the 
time  beiDgv  or  the  mtgoi  part  of  tbem,  shall 
dect  (tiie  conunon  council  being  a  definite 
body  consisting  of  thirty-six.),  a  majority 
of  the  whole  nuo^r  of  thbly-six  (the 
common  council)  must  meet  to  form  an 
dective  assemUy ;  and  thaii  if  the  corpo- 
ration were  so  reduced  that  so  many  did 
not  remain^  no  election  could  be  had  at  all. 
This  rde  was  not  disputed  in  the  late  case 
.of  The  King  v.  Greet,  though,  from  the 
apecid  terms  of  the  charter,  it  was  held  not 
to  govern  that  case.  Assumii^,  therefore, 
^at  (he  kii^,  hf  virtue  of  bis  prerogative, 
might  constitute  a  definite  nun^r 
persons  to  be  a  select  vestiy  to  manage 
the  affairs  of  a  parish ;  that  he  bad  by 
charter  constituted  twenty-six  persons  to 
be  a  select  vestry  to  mana^  the.  affairs  of 
the  district  of  St.  Matthew,  Brixton,  in  the 
language  used  by  the  commissioners  acting 
under  the  authon'ty  of  die  act  of  parlia- 
ment, I  think  it  is  quite  clear,  that,  to 
constitute  a  good  select  vestry,  capable  of 
doing  any  act  which  such  a.  body  was  au-> 
thorized  to  do,  it  would  be  essentid  that 
there  shouU  be  present  a  majority  of  the 
number  of  twenty-six.  The  cmly  question 
in  the  case  will  be,  whether  there  is  any^ 
thing  in-  this  atatnte  to  eonteol  the  generd 
rule  of  construction  which  has  been  applied 
to  similaf  words  where  they  occur  in  (be 
king's  charters.  The  act  certainly  pro- 
vides, that  a  rate  for  building  or  enlarging 
a  church  must  be  made  with  the  con- 
eurrmce  of  four-fifths  in  number  of  the 
persons  constitutii^  the  select  vestry.  That 
provision  applies  to  aae  ease  only,  but  it 
provides  for  a  majority  of  a  given  number; 
as  to  all  others  the  act  ia  silent.  I  think, 
therefore,  that  in  all  other  cases  the  generd 
of  ooBatmctnn  applied  to  charters 
ODg^  to  ptcvdl.   Hcse,  the  tniat  to  be 


executed,  is:  one  in  which'the'  public  have 
an  interest.  Unless  we  were  to  hold  that 
a  majority  of  the  number  required  to  con- 
stitute the  select  vestry  should  be  present, 
it  is  possible  that  they  might  be  reduced 
to  a  number  so  small  as  to  be, unfit  to 
manage  the  affairs  of  the  parish^  It  cannot 
be  supposed  that  that  was  the  intention  of 
the  legislature.  A  m^ority  of  the  twenty- 
six  not  having  been  |N%sent  at  the  meedi^ 
where  the  rate  was  imposed,  I  think,  thA 
rate  cannot  be  matntamed,  and  that  ou 
judgment  should  be  for  the  {daintiflL 

Judgment  for  the  plaintiff. 

A  similar  judgment  was  ordered  in  the 
ease  o£  Freeman  v.  MejfnuM. 


1A20.  ) 

Nov.  15.  \  ^ATO'-'OHES. 

Welsh  Judicature  Act — Nen  Trial. 

A  motion  for  a  nen  trial  eannoi  be  enter* 
tmned  taider  tke  6th  Geo.  4.  e.  106,  until  the 
transcript  hat  been  tranmitted  to  the  amrt 


This  action  was  tried,  at  the  last  Great 
Sessions  for  the  county  of  Brecon,  when  a 
verdict  was  found  for  the  plaintiff*. 

Mr.  MaUdn  now  wished  to  move  for  a 
new  trial ;  but  he  stated  to  the  Court,  that 
the  transcript  of  the  record  had  not  yet  been 
transmitted  according  to  the  stat.  6  Qeo.  4. 
c.  106— (Welch  Judicature  Act).  He  sub- 
mitted, that,  as  the  act  did  not  specify  any 
limited  time  for  the  transmitting  of  the  tran- 
script, it  was  not  imperatively  necessary 
that  it  sbmild  be  recorded  before  the  action. 

Mr.  Jvuiiee  Bajftev. — But,  wttS  we  have 
the  transmpt,  we  have  no  jurisdiction  in 
the  cause. 

Rnle  rented. 

[But  see /foarrU  v.  H<mdl(l)  ss  to  the 
recognisance ;  a  motion  may  be  made  for  a 
new  trid,  before  the  entering  into  any  re- 
CDgnisHioe  aceordiag  to  the  above  act. j 

(I)  6  B.  ft  C.  417;  SLkw  Josn.  K.B.  f  10. 
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B&OWNB  V.  OimCINa  AKD 
OTHIRI. 


MoBeimu  AoMmfioii— Copy  of  In^et* 
tnent. 

Whether  a  party  indicted  and  acquUted  U 
eiUUled  at  of  right  to  a  copy  of  the  indict- 
ment, or  nthetier  the  Judge  ivho  tries  the  dt^ 
fendani  ha$  ike  pomr  legidfy  to  gramt  or 
mlhkold  the  eoj^ — qunre. 

This  WH  an  utioa  for  a  maliciouB  prose- 
cation. 

To  enable  the  plaintiff  to  proceed  with 
iacilityt  be  had  obtained  a  copy  of  the  in- 
dietment  against  him,  for  the  preferring  of 
which  he  brought  his  action.  This  bad 
been  obtained  upon  a  fiat,  by  the  late  At- 
torney General,  Sir  Charles  Wetherell,  upon ' 
a  statement  of  facta  made  to  him  on  the  part 
of  the  plaintiff. 

It  being  stated,  upon  affidavit,  that  this 
fiat  of  the  Attorney  General  had  been  ob- 
tained upMi  a  misrepresentation  to  him  of 
the  facu,  the  defendants  obtauiad  a  rule 
callmg  on  the  i^amtiff  to  shew  cause  why 
proceedings  in  this  action  should  not  be 
stayed,  or  why  the  plaintiff  should  not  be 
prevented  from  using,  on  the  trial,  tbe  copy 
of  tbe  indictment  so  obtained. 

Mr.  C.  F.  ffiiliami  and  Mr.  Serjeant 
Bompatt  now  shewed  cause. — [They  had 
affidavits  upon  the  merits  of  the  present 
case,  into  which  it  is  not  necessary  to  enter, 
but] — They  denied  the  power  of  the  Judge 
who  tries  an  indictment  to  withhold  a  copy 
from  the  person  who  ta  acquitted.  In 
Caddy  r. Barlow {\),  same  case  as  Taddy  v. 
Barlom{9),  the  Court  decided  that  they 
could  not  enter  into  the  question,  whether 
sneh  a  copy  had  or  bad  not  been  impro- 
perly obtained.  But  the  general  order, 
which  was  originally  made  to  forbid  the 
issuing  of  those  copies,  was  not  legal ;  it 
was  made  in  an  assumption  of  power 
during  timea  of  great  bitterness  and  party 
spirit. 

[Tbe  cases  to  which  they  referred,  and 
the  arguments  upon  which  they  chiefly  re- 
lied, will  be  found  in  the  learned  note,  of 
Measra.  Mannug  &  Byland  to  the  case 

<i)  1  UsB.  tt  VijL  srs. 

(S)  6U»  Jo«b.Ms|.Chss,19. 

▼oi..vni.  k3. 


of  Caddy  v.  Barlow.  The  leading  authori- 
ties on  the  subject  are  Jordan  v.  Lewis  (3), 
Brangau's  case  (4),  Orders  prefixed  to 
Kelyn^s  Rep.  p.  8,  order  S ;  ZegoK  t, 
Tolleney{5).} 

Mr.  Attorney  OenmU,  coatril,  said  he 
should  not  argue  the  general  question  as  to 
the  right  of  the  Judges  originally  to  make 
this  order,  because  be  should  ^w,  that 
in  the  present  case  the  copy  of  indict- 
ment lud  been  obtained  upm  a  fiUae  state- 
ment mi^  to  the  then  Attorn^  GeneraL 
He  therefore  only  asked  the  Court  to  re- 
store thii^  to  tbe  state  in  which  they  were 
before  that  falsehood  had  been  stated.  This 
would  work  no  injury  to  tbe  phuntiff;  be- 
cause his  rights  would  remain  as  they  were 
before*  If  be  had  the  right  contended  for, 
he  had  it  independent  of  any  order  of  the 
Attorney  General  for  the  time  being.— 
Whenever  the  question  properly  arises  to 
try  tbe  l<^ity  of  the  order,  that  question 
can  then  be  discussetl. 

[Mr.  Attorney  Qenvral  then  proceeded  to 
tbe  meiib  of  the  rule.] 

Lwd  TVaferdlsii.— The  alleged  mistake 
or  misrepresentation  in  this  case,  istiot 
such  ■  nature  as  to  justify  this  Court  in 
interfering. 

Rvk  discharged. 


1829.  C 
Nov.  16.  \ 


TBI  UVO  V.  TBB  TBBASUMa 

or  TBI  oorarrr  ov  tbi  citt 
or  Exnaa. 


Co«/a— Cerfiorart. 

Where  an  indutwieHtfor  felony  it  remooed 
by  etrtiorarit  neither  the  Judge  at  NisiPriue, 
nor  the  Conrt  of  King's  Bench,  has  power  to 
omird  costs  to  the  prosecutor,  under  the  7th 
Geo.  4.  c.  64.  s.  22. 

This  was  an  application  to  the  Court  for 
the  expenses  of  the  prosecution  of  certain 
indictments  against  one  Ellis,  for  felony, 
tried  at  Exeter.  This  case  as  ragarda  the 


Stnulltt. 

iMch,  ca  at. 

14EBSt,90t. 
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prisoner,  Ellis,  viU  be  found  in  6  Law  Joum. 
Mag.  Cases,  p.  S  ;  same  point,  p.  S5 ;  6 
B.  &  C.  145,  under  the  tide  of  The  King 

A  former  application  to  the  Court  for  the 
expenses  of  the  prosecution  in  which  the 
pnaoner  was  tried  and  convicted,  will  be 
fbund  reported  in  6  Law  Joum.  Mag.  Casea, 
101,  under  the  title  of  The  King  t.  EtHi. 
The  Court,  it  will  be  seen,  in  that  caae  al- 
lowed the  expenses,  althoudi  their  power  to 
do  so  was'questicHied  by  Mr.  Crowder,  on 
diepart  of  the  county. 

Trie  present  waa  an  application  lor  the 
costs  of  the  other  indictments  against  Ellis, 
upon  which  it  was  thought  unnecessary  to . 
try  him. 

Mr.  Crofoder  shewed  cause,  contending 
as  before,  that  this  Court  had  not  the  power 
to  grant  the  costs  under  the  7th  Geo.  4. 
c.  64.  8.  SS.  And,  to  distinguish  the  pre- 
sent fVom  the  former  case,  in  which  they 
had  been  allowed,  he  observed,  that  Mr. 
Justice  Iiittledale,  who  tried  that  case,  had 
expressly  reserved  the  question  of  costs. 
Here,  the  question  as  to  Uie  present  indict- 
ment  was  not  reserved.  JlesBv.iiieAdnl*(I) 
is,  in  principle,  against  the  application. 

Mr,  Coleridge^  contrft. — ^The  question  as 
to  the  power  of  the  Court  has  already  been 
decided,  and  ought  not  to  be  again  agitated. 
The  application  to  Mr.  Justice  Littledale 
was  for  the  costs  in  all  the  indictments ; 
and  when  the  Court,  on  the  former  occa- 
sion, decided  the  question,  it  was  a  mere 
slip,  that  rules  were  not  drawn  up  in  all  the 
Indictments.  Reae  v.  Rkhank  was  tbe  case 
•fa  AtsdenMalKH'. 

[Lord  Tenterden. — We  have  had  occa- 
sion to  consider  the  suhjeot  t  and  we  tMnk 
this  Court  has  not  (he  power.  We  ought 
not  therefore  to  carry  on  our  mistake.] 

Those  were  oases  where  die  prosecutor 
moved. 

Lord  Tenterden. — ^They  were ;  but  the 
prisoner  must  have  made  oat  a  strong  oaae 
to  obtain  the  oertioraii. 

Mr.  Jutiee  Litlledale.~Otx  oonsidem- 
tion,  we  think,  that  where  the  case  is  re- 

^<t)  8B.lc  CtfOi  a.e.*SM.ft&.405i  6Uw 
Jeaia.  1Ih.Cub8,  KM. 


moved  by  certiorari,  the  Court  hu  no  power 
to  award  the  costs  ;  not  even  the  Judge  who 
tries  the  cause. 

Rtiie  dUekargeiU 


1829.      7  CLAT,  ASSIOHll  OV  XAlLSTi,  A 

Nov.  16.  )      BAintRtlPT,  0.  HAKUSOir. 

Stoppage  m  Tramitu— Effect  of. 

Where  the  vendor  hte  a  ri^ht  to  etop  m 
tnmtitu,  emd  eitenisee  that  n^Al,  and  the 
whole  matter  reste  m  eontnet,  wUhoiU  any 
completion^  eUher  hy  payment  on  one  part,  or 
by  delivery  on  the  other,  the  stoppage  im 
transitu  amountt  to  a  reaeinding  of  the  con- 
traett  to  a$  to  rvoeit  the  right  of  property  m 
the  goods  in  the  vendor. 

Accordingly,  where,  under  eueh  ctFCum- 
ttances,  the  vendor  rescinded  the  contract : — 
Held,  thtU  the  assignee  of  the  hankrmpt  ven^ 
dee  could  not  maiataitt  m  action  on  a  poUey 
of  rnsuremee  on  the  goods,  effkelod  in  the  name 
of  thebai^mipl,hehmii^iioiiumrtM«mter- 
esl  in  them, 

Thn  was  an  aetion  of  assnropsit  aa  two 

policies  of  insurance,  at  and  flom  Sl  Pe- 
tersbuigh  to  Hull,  on  a  eargo  of  deals,  by 
the  ship  Providence,  the  interest  being  stated 
to  be  in  Shneon  Malleys,  the  bankrupt. 

The  cause  waa  tried,  before  Mr.  Justice 
Bayley,  at  the  Spring  Assises  ibr  York, 
1828,  when  a  verdict  was  fbund  for  the 
phiintiff,  subject  to  the  opinion  of  the  Court 
of  King's  Bendi,  upon  a  caae  of  which  the 
(Ulowing  is  the  snbstance. 

CASE. 

Mr.  Simeon  Malleys,  a  merchant  at  HuH, 
on  the  SOth  of  January  1 835,  contracted 
with  an  agent  of  Messra.  Hubbard  &  Co. 
of  London,  fbr  the  parebase  of  two  wgoH 
of  Petersburgh  deals,  ddiverafale  in  Jane 
and  July,  for  wfaieh  payment  waa  to  ba 
made  by  the  buyers'  acceptance  at  three 
months,  from  the  date  of  shiipmeat,  on 
receipt  of  invoice  and  bill  of  lading.  On 
the  17th  of  August  18S9,  Mdlm  barter- 
ed and  sent  out,  addressed  to  Hubbard  & 
Co.  at  St.  Petersbargh,  the  ship  iVoMdMor, 
for  the  purpose  of  bringing  tbo  deals  «» 
Hull.  Hubbard  &  Co.  shipped  them  on 
the  8th  of  Oetobnr  £o,  a.]  1  B$5,  and  sipwd 
an  invoiee  and  bflk  of  umg,  indocara  m 
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Uukk.^  Thfi  iawmct,  awl  one  of  the  InUi 
of  ladiDg,  were  received  in  the  course  of 
the  followii^  month  by  Malleys,  who  there- 
upon accepted  a  bill  for  92sL  is.  Qd.  the 
amount  of  the  invoice,  which  bill  became 
due  on  the  24th  of  January  1 826. 

The  defendant  subscribed,  on  the  7th  of 
September  1 625,  a  policy  on  the  deals  by 
the  ProDuimce  to  Malleys  for  100/.;  and  on 
the  15th  of  October  foflowing,  a  second  and 
similar  policy  ibr  100/. ;  and  upon  these 
the  action  was  brought.  The  Providenc* 
proceeded  on  her  voyage*  and  on  the  5tb 
of  January  1826,  was  stranded,  and  wreck* 
ed  off  Felksage,  near  Etsinore.  The  in- 
sured earso  (with  the  exception  of  forty  or 
fifty  deau)  was  saved,  but  so  mudi  damaged 
that  the  captain  did  not  think  it  was  worth 
sendingoutashipfor.  Malleys' agent, haviog 
beard  of  the  loss  on  the  23rd  of  January, 
immediately  gave  notice  of  abandonment  to 
the  defendant,  who  refused  to  acc^t  it,  on 
die  ground  that  the  abandonment  was  not 
warranted.  Malleys  wss  at  that  time  in- 
solvent, and  on  the  following  day  (the  24th) 
the  bill  accepted  by  him  was  duly  present- 
ed, and  dishonoured.  On  the  same  day, 
Hubbard  &  Co.  wrote  to  tbeir  agents  at 
Elsinore,  with  instructions  to  take  peases- 
sioo  of  the  ea^  for  them  as  their  property. 
On  the  2nd  of  February,  Mall^s' agent 
having  received  a  formal  communication 
from  ^e  captain  of  the  loss  of  the  cax^, 
again  gave  notice  of  abandonmenL  To 
both  the  notices,  the  defendant  replied,  that 
he  would  only  accept  them  on  the  condition 
that  Malleys  could  put  him  in  possession  of 
the  goods  saved.  On  the  4th  of  February 
the  defendant  received  a  notice,  from  the 
agsDt  of  Habhard  &  Co.,  "  not  to  pay  the 
lots,  otherwise  than  to  tbeir  order,  to  whom 
the  interest  on  board  the  vessel  solely  be- 
loooad."  On  the  3r4  of  March,  the  agent 
of  Hiibhagd  &  Co.  at  Elsinore,  received 
fraqa  them  «w  of  the  bills  of  ladii^,  which 
was  to  order,  and  indorsed  in  bliuik,  sent 
oiat  by  th^  on  the  21st  of  February ;  and 
thereupon  ^plied  to  the  agent  of  the  ship, 
who  agreed  to  deliver  the  cargo,  but  no 
fiinher  possessioa  was  taken  until  a  public 
sale  was  fixed  upon,  which  took  {dace  on 
the  22nd  of  May  1826;  the  net  proceeds 
of  whidi  (27  W.  7s.  lOd.)  were  received 
by  Hubbanl  9i  Co.  An  action  was  com- 
menced,  in  Easter  term  1826,  by  Hubbard 


&  Co.,  agabst  Malleys  on  the  bill  of  ex- 
change accepted  by  him,  and  notice  of  trial 
was  given  for  the  first  sittings  in  Trinity 
term ;  but  the  record  was  afterwards  with- 
drawn. Malleys  became  bsnkrupt  on  the 
2Srd  of  May  1826 ;  there  was  a  valid  pe- 
titioning creditor's  debt  and  act  of  bank- 
ruptcy, and  the  plaintiff  was  appointed  sole 
assignee.  The  bill  of  exchange  accepted 
by  Malleys  was  still  in  the  possession  of 
Hubbard  &  Co.,  but  had  not  been  prove4 
on  Malleys'  estate. 

The  question  for  the  opuion  of  tha 
Court  was,  whether  the  plaintiff  as  assignee 
of  Malleys  was,  upon  these  facts,  entitled 
to  recover.  If  be  was,  the  verdict  was  Ut 
stand,  if  not  a  nonsuit  was  to  be  entend, 

Mr.  PatUion  for  the  plaintiff.— Thf 
argument  resolves  itself  into  three  parts. 
First,  as  to  the  right  of  stoppage  in  tran* 
situ,  whether  there  was  a  total  losa  before 
any  attempt  had  been  made  to  stop  in  tran- 
situ. Secondly,  whether  the  stoppage  in 
transitu  was  legally  exercised,  or  whether 
there  had  not  been  an  abandonment,  and  a 
chaise  of  property  befnv  any  attempt  waa 
made  to  atop  in  transitu. 

If  the  Court  should  be  agunst  the  plain- 
tiff on  thoae  two  questions,  the  third  will 
arise — what  was  the  effect  of  the  stoppsg^ 
in  transitu  ?  The  plaintiff  will  contend  that 
it  did  not  alter  the  property  ;  and  that  the 
assignee  of  the  bankrupt  is  entitled  to  main- 
tain his  action. 

To  the  first  point — The  dates  will  become 
material  i  the  cootmct  was  to  pay  for  the 
goods  by  bill  at  three  months.  In  Novem- 
ber 1S25,  Malleys  accepted  a  bill  for  the 
amount,  on  the  foith  of  a  bill  of  lading  and 
an  invMce.  The  loss  happened  on  the  5th 
of  January  1826,  nineteen  days  before  the 
bill  became  due.  The  news  arrived  on  the 
twenty-third,  and  notice  of  abandonment 
was  immediately  given.  The  acceptance 
fell  due  the  next  day ;  it  is  clear,  therefore, 
that  Malleys  had  a  property  in  the  goods ; 
and  thereiore  an  insurable  interest  at  the 
time  of  the  loss,  and  it  is  also  clear  thst 
nothing  had  happened  at  the  time  of  the 
abandonment  to  divest  him  of  that  property. 
Now,  in  order  to  avail  himself  of  the  policy, 
he  was  botmd  to  give  every  facility,  and 
to  abandon  all  his  interest  to  tlie  under- 
writers. 
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[Lord  TVnf^rdm.— Will  not  the  point  be, 
u  to  the  effect  of  ill  this  1] 
Yes — it  will. 

[Lord  Tenterden. — If  the  ebandontnent 
is  a  transfer  of  the  interest,  why  is  an  as- 
aignment  executed  ?] 

It  may  be  for  greater  caution,  to  preserve 
evidence  of  the  transfer. 

Secondly — There  was  no  valid  stoppage 
in  tnmaitu.  The  right  of  property  had  be- 
come transferred  to  the  underirriter,  as 
there  was,  in  this  case,  what  was  tantamount 
to  an  acceptance  on  iht  part  of  the  buyer : 
I  admit  that  the  doctrine  which  was  laid 
down  m  HoUt  v.  PoiimaU{l),  that  there 
must  be  an  actual  completion  of  the  tranut, 
has  been  of  late  much  qualified,  especially 
by  the  case  of  Foster  v.  Fniflipton(8),  In 
this  case,  I  am  not  obliged  to  go  so  far  as 
to  say,  that  the  consignee  may  in  general 
take  out  the  goods  before  they  arrive  at  the 
end  of  the  journey.  But  here  the  goods 
were  brought  to  the  end  of  the  journey  b^ 
an  act,  not  that  of  the  party — an  intermedi- 
ate act,  the  act  of  Ood  ;  and  it  is  conceded, 
even  by  the  case  of  Potter  v.  /rantpton,  that 
when  the  consignee  rightly  does  any  act 
whereby  be  treats  the  goods  aa  bis  property, 
the  tnnuttei  i«  at  an  end. 

[Lord  Tenterden. — But  what  act  has  the 
consignee  done  to  shew  that  he  accepts  ?] 

He  has  abandoned  to  the  underwriter. 

{Mr.  Justice  Bat/letf, — And  the  underwri- 
ter has  not  accepted  the  abandonment  7] 

If  he  had,  there  would  then  have  been  no 
question  that  the  right  of  stoppage  was  at 
an  end,  for  there  would  have  been  an  ab- 
solute change  of  property,  and  there  would 
now  be  no  questicm  to  discuss ;  the  goods 
were  no  longer  on  di«r  road.  The  opinion 
of  the  Court  was  so  strongly  pressed  against 
the  plaintiff  on  those  two  points,  ^t  they 
were  not  further  discussed ;  nor  were  they 
noticed  in  the  judgment. 

The  Court  intinuting  a  strong  opinion 
against  him  on  these  two  points,  he  argued— 

Thirdly — Then  sumMsing  the  vendor  to 
have  had  the  ri^t  and  to  have  exercised  it, 
the  question  still  remains  as  to  the  effect  of 
bis  doing  so — whether  it  would  be  to  re- 
•eind  the  contract  alt(^[Cther,  or  merely  to 

(1)  1  Eip.  N.P.C.  *40. 
.  (S)  6B.ftaior;s.e.  9  D.  ft  A.  106 ;  5  Uw 
Jean.  K.B.  TS. 


restore  to  the  vendor  the  possession,  to  be 
retained  until  payment. 

[Mr.  Justice  Bayley, — The  vendor,  yon 
know,  could  mamtain  trover  against  the 

captain.] 

He  could,  but  that  is  by  reason  of  the 
qualified  right.  In  Hodgson  v.  Lay  (S), 
Iiord'Kenyon  said,  that  the  right  of  the 
vendor  to  stop  goods  in  transitu,  in  case  of 
the  insolvency  of  the  vendee,  was  a  kind  of 
equitable  lien  adopted  by  the  law  for  the 
purposes  of  substantial  justice,  and  that  it 
did  not  proceed  on  the  ground  of  rescinding 
the  contract. 

[Mr.  Justice  Bayley. — There  are  other 
dicM  in  subsequent  cases,  laying  down  a 
very  different  doctrine.] 

The  vendee  acquired  the  property;  by  the 
sale  it  passed  to  him  immediately:  Bloxam 
V.  Sanders  (4).  If  the  contract  had  been  for 
ready  money,  the  vendor  would  have  a  right 
to  insist  on  payment  before  delivery,  and 
might,  upon  the  insolvency  of  the  vendee, 
have  rescinded  the  contract ;  but  here  credit 
was  given  by  a  bill  at  three  months,  and 
therefore  the  vendor  had  no  right  to  re- 
scind. 

[Lord  Tenttrdan. — Suppose  the  goods 
were  in  the  vendor's  warehonse,  w<Hild  the 
bankrupt  have  a  right  to  say,  "  Aose  gooda 

are  mine"  f] 

Probably  he  would .  The  stoppage  alone 
does  not  rescind  the  contract.  In  Kymcr 
V.  Sutvercropp  (5),  the  vendor  recovered  the 
price,  even  after  a  stoppage  in  transitu. 
The  bankrupt,  therefore,  or  his  assignees, 
have  an  interest  in  the  policy,  subject  to  the 
lien  of  the  vendor ;  the  averment  in  the 
declaration  is  supported ;  and  the  remedy 
of  the  defendant  must  be  sought  in  equity. 

Mr.  PoUock,  {or  the  defendant — Aa  the 
main  question  is  upon  the  effect  of  the  stop- 
page in  transitu,  the  two  first  points  may  be 
disposed  of  very  shortly*  There  was  no  total 
loss  in  fact,  but  merely  a  eonstruetiva  total 
loss ;  and  this  conetmctimi  of  the  law  will 
not  be  carried  so  far  as  to  destroy  the  right 
of  stoppage  in  transitu.  It  is  never  allow- 
ed, but  for  the  purpose  of  doing  justice  be- 
tween the  parties ;  and  the  conaignor  may 
often  prefer  to  have  a  third  of  his  gooda 

(S)  7  Tenn  Rep.  445. 

(4)  4  B.  ft  C.  941 ;  ■.  c  r  D.  flt  B.  396. 

{5)  1  Cimpb.  lOa 
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thai  a  divideiid.  It  may  be  that  the  goodt 
will  sen  more  advant^eously  at  the  place 
where  they  are  got  on  shore,  than  they 
would  have  done  at  the  place  of  consign- 
ment. The  question  therefore  is,  has  not 
the  consignor  a  right  to  stop  in  transitu  so 
long  as  the  goods  exist  t»  tp^it  at  any 
time  before  they  arrive  at  the  place  of  des- 
tination ?  With  a  view  to  that  queatioo,  the 
real  pcMnt  is,  what  was  the  efiot  of  the  act 
of  the  consig^rs  in  retaking  possession  i 
waa  it  a  mere  steppage  in  transitu,  or  was 
it  not  an  absolute  rescission  of  the  contract! 
There  is  an  important  distinction  between 
contra^  unexecnted,  and  those  over  whidi 
the  ri^t  of  stoppage  extends,  thot^h  the 
two  are  often  confounded  in  digests. — 
Bloxam  t.  Sander*  was  the  former  of  those 
cases  :  to  the  Utter  description  it  is  essen- 
tial that  the  goods  are  to  be  Ment.  Every 
thii^  must  be  executed  and  complete  ex- 
cept the  mere  delivery  into  the  bands  of  the 
buyer.  Bat  here  the  whole  was  open  and 
executory ;  no  payment  had  been  m«le ;  and 
Uw  goods  when  retaken  were  not  in  the 
course  of  their  voyage.  The  vendor  there- 
fiire  had  a  right  to  say,  on  hearing  of  the 
vmohmey  <if  the  vendee — **  You  shall  not 
have  the  goods  unless  yon  pay  ready  money." 
In  1  Sttlieldt  US,  thereisadietamof  Im 
Holt'a,  shewing  paymmt  to  he  a  ctmdition 
precedent  of  delivery  ;  so  long  as  the  con- 
tract remains  executory,  the  vendor  may 
always  within  a  reasonable  time  torescindit; 
and  if  he  does  so,  he  cannot  afterwards  set 
it  up  i^n  :  it  is  annulled  to  all  intents  and 
purposes,  as  if  it  had  never  existed  at  all. 
There  is  certainly  the  dictum  of  Lord  Ken- 
yon,  which  was  cited  on  the  other  side,  but 
it  ^i^ed  to  stoppage  in  transitu,  strictly 
eoasidered,  and  the  case  itself  is  against 
the  current  of  authorities.  In  fact,  it 
ia  at  tbe  option  of  the  amngnor  to  treat 
the  act  done  by  him  in  which  way  he  pleases, 
either  as  putting  an  end  to  the  transaction 
altogether,  or  as  simply  giving  him  a  lien 
finr  payment.  So  in  Litt  v.  Con/letf  (6),  the 
act  of  stO]^iage  was  treated  by  Chief  Justice 
Gibbs,  as  having  absolutely  revested  the 
property  in  tbe  vendor ;  and  in  the  .case  of 
the  C0iuUm^{7)t  Lord  Stowell  saya— 

<«)  7Twnt.lfi9;B.o.SMtrsh,457. 

(7)  6Bd>.A4Bb  IU^ Ml;  Abbott  wSUppiag, 
3^1. 


**  The  revocation  in  this  transaction  was  not 
explained,  but  was  expressed  in  absolute 
terms ;  and  I  am  clearly  of  opinion,  that,  if 
Mr.  Kye  had  been  an  insolvent  person,  it 
would  have  amounted  to  a  complete  and 
effective  revendicationof  the  goods,"  The 
vendee  in  this  case  was  insolvent,  and  the 
delivery  was  consequently  stopped ;  and  the 
act  amounted  therefore  to  a  complete  reven- 
dication  of  the  goods.  The  property,  which 
by  the  sale  had  passed  to  tbe  vendee,  rai 
modo,  is  revested  in  the  vendor  aa  if  it  bad 
never  been  oat  of  him ;  the  rights  of  the 
mtngpn  are  not  in  property,  but  m  cmtraet. 
It  is  said  on  tbe  other  aide,  that  the  bank- 
mpt  had  at  all  events  an  interest  in  the 
goods,  subject  only  to  the  right  of  the  ven- 
dor to  retain  till  paym«it ;  but  even  if  that 
were  so,  it  would  merely  he  an  eqoiuble  in- 
terest, and  would  not  therefore  pass  to  his 
assignees ;  and  that  is  an  answer  to  the  de- 
sire of  the  other  side  to  send  us  into  equity. 
The  consignor  caimot  sue  tbe  bankrupt,  nor 
prove  under  the  commission  ;  he  has  exer- 
cised his  rigbt  of  revesting  the  proper^, 
rescinded  the  contract,  sold  the  catgo,  and 
received  tbe  proceeds.  The  bai^upt  had 
diereibre  no  interest  in  the  goods. 

Afr.  Pattetent  in  reply. — It  cannot  be 
aaid  that  the  oonngnor  readndcd.  tbe  ooo- 
trBC^  since  he  sued  the  bankrntt  on  the 
biU. 

The  Court  took  time  to  consider;  and 
on  the  20th  of  November  the  judgment 
was  delivered  in  the  following  terms  by — 

Lord  Tenterden. — After  stating  the  facta, 
his  Lordship  thus  proceeded : — That  the 
traneibit  was  not  at  an  end,  we  never  enter- 
tained a  doubt  i  but  the  queation  we  have 
had  to  consider  haa  been,  what  was  the  ef- 
fect of  the  stoppage  in  transitu  ?  Did  it  un 
this  case  resdnd  the  contmetT  It  is  cer- 
tainly true,  that  no  caae  can  be  finrnd  in 
which  the  mere'  insolvency  of  the  vendee 
after  delivery,  and  before  Uie  arrival  of  the 
goods,  has  been  considered  as  enabling  the 
vendor  to  rescind  the  contract.  But  as  in 
this  case  the  whole  transaction  was  execu- 
tory ;  as  nothing  had  been  completed,  either 
by  delivery  on  the  one  part,  or  payment  on 
the  other, — we  are  of  opinion,  that,  under 
the  circumstances,  the  act  of  the  vendor 
did  amount  to  a  rescisaifm  of  tbe  cmtract, 
and  to  •  revesting  of  the  goodt  in  tbe  t«- 
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dor.  Coniequently  the  bankrupt  had  no 
ioBimUe  interest;  a  nonsuit  must  there- 
fore be  entered. 

Nomtmt. 


Not.  24.]  «>"^ 

CotU — Eseeuwe  Arrett. 

Ih  order  to  entitle  the  defendant  to  hit 
auUt  under  the  45  Cho,  5.  e.  46.  «.  »her* 
the  joisMfi^  Aim  been  imttod  for  «  larger 
mm  than  he.  reeoaere,  U  it  tt^fieient  Jot  the 
defendant  to  them  that  there  mat  no  region 
oMc  or  prohMe  caute  for  arrettmg  for  to 
much.  It  is  not  noeettary  (at  in  tM  case  ^ 
m  actwn  for  the  malidom  arrett,)  to  thew 
malice,  at  weU  a$  the  momt  tf  firobablc 
OMue. 

This  was  aa  mp{dicadon  to  Cbe  Court  for 
the  dcicodaat  to  1m  allowed  his  coats  under 
the  4S  Geo.  S.  c  46.  s.  3,  the  plaintiff 
haTiDg  lecorered  a  aom  leas  than  that  tor 
whidi  be  had  acrested  the  defendant  The 
Acta  of  Ae  eaae  are  imuBMortant :  but — 

Mr.  Piatt,  who  shewed  cause  for  the 
plaintifli  contended,  that  the  ■case  ma  to  be 
tried  by  the  qaestion,  whether  an  action 
for  a  malicious  arrest  would  lie ;  and,  as  no 
malice  was  to  be  inferred  in  the  present 
case,  he  submitted  that  the  rule  should  be 
discharged. 

Mr,  JuUice  Parhe, — That  is  not  the 
proper  test. 

Mr.  PitUL — It  has  beea  decided  Co  be 
so  by  Lord  :EiU6nbttrough  over  and  over 
agun ;  and  be  iramed  the  preset  act. 

Mr.  JuHioe  Airlv.— That  ia  eo;  but 
there  have  been  more  recent  deciuoas  ia 
whieh  tliat  teat  has  not  bem  fesorted  to. 
I  do  not  myself  thiidc  it  is  a  proper  test. 
There  is  not  a  word  about  Sftaliee  ia  die 
act  of  parKament ;  and*  for  the  purpoee  of 
a  motion  like  the  {Hesent,  I  think  the  want 
of  probaUe  cause  for  the  arrest  is  suffident 
.to  d^ire  the  pbuntiff  of  costs. 

The  nile  wot  made  abtelute. 

The  case  which  immediately  followed, 
via.  Da0  w,  Pidom,  was  a  aimilar  ctoe. 

Mr.JuMceBayletf. — The  nde,  upon  the 
voids  of  the  act,  is.  whetltor  the  pUiniar 


had  or  bad  not  reasonable  uid  probable 
cause  tat  the  arreet.    That  was  the  test 
applied  by  myLord  Chief  Juatiee  in  fflr»> 
tiUe  T.  HnUhint{\), 
Mr,  JuUiee  Li^edalo  concurred. 

Rvde  abtohiU, 

Mr.  AUomejf  General  and  Mr.  Payne 
for  the  defondut : 

Mr,  Ommy  and  Mr,  Whke  for  ths 
phuntifi*. 


1829.   \  njux  AND  OTHiaa,  v.  hiksk 
Not.  S4.  J     AMD  OTHias. 

Prindpal  and  Surety — Statute  ef  L\$&- 
tations, 

1.  Several  ^tent  joined  in  a  note  p^ 
able  to  a  bankutg  house,  or  order  on  demand. 
The  object  woe  to  open  aaacoomttfor  one  tf 
them  on  tbe  cretUt  qf  the  note.  The  aceoimd 
Wflif  <mftr  aeoeral  yeart ;  the  debtor  papng 
inierett  in  aoeoant,  hu  theamomU^thenota 
never  charged : — Heidi  tbat  the  perami  mho 
joined  m  the  note  at  mretiea  were  liable  bm 
rtaionofthepaymentifftheialeraltaUloiM 
the  Siatnte  (tf  LmiMioae  had  kUnten^s 
aad.aUhangh  the  baUmee  on  the  aseomt  ma$ 
at  OM  time  in  faoovar  of  the  debtor. 

2.  A  change  (omfc  place  in  the  membert  of 
the  banking  frm ;  tome  of  thoee  campoting 
it,  when  the  note  mat  given,  going  out;  and 
nem  nambere  coming  in.  More  theat  tex 
yeart  daptod  between  the  coming  in  of  tha 
new  membert  md  the  bringing  of  the  action  : 
Held,  that  the  action  might  be  maintained  m 
the  name  of  the  members  of  the  oUJhm^tr 

the  beneJU  of  the  nem  frm;  and  that  the  pasf 
ment  ^  interest  to  the  nem  firm  preoentedtkm 
Statute  of  Limitations  from  barriag  the  fw- 
tncdy  by  attiani 

This  was  an  action  of  asaumpait  by  Am 
payee*  against  the  makers  <^  a  joiM  aad. 
several  promissory  note  for  900/.,  dated 
6th  of  January  1817,  payable  to  "  Mesars. 
Pease  &  Co."  or  order  on  demand. 

Tbe  defendants  pleaded,  jointly,  the  ge- 
neral issue,  and  the  Statute  of  lamitations. 

The  cause  was  tried,  before  Mr.  Justice 
Bayley,  at  tbe  Summer  Assiaes  fqr  York 

(1)  lB.&C.9li  lLawJoius.K.B.3<. 
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in  1828,  when  the  following  appeared  to 
be  the  material  fmcts : — 

The  plaintiflb,  R.  C.  Pease,  H.  Pease, 
J.  Watson,  and  T.  B.  Lock,  tmether  with 
R.  Harrison,  were,  at  the  time  toe  note  was 
given,  partners  as  bankers  at  Hall.  The 
defendant,  Jonathan  Hirst,  wishing  to  open 
an  acoonnt  with  diem,  the  note  in  question 
was  giren  by  him  and  bj  the  other  defen- 
dants as  his  sureties,  as  a  security  fi>r  any 
adrances  that  should  be  made  to  him,  and 
an  adrance  was  then  made  to  him  on  the 
credit  of  it  by  the  house.  In  November 
1820,  the  two  Messrs,  Pease  retired  from 
the  banking  concern,  when  a  general  ba- 
lance was  struck  between  the  old  and  con- 
tinuing firm,  and  the  account  then  due  from 
Jonathan  Hirst  was  transferred  in  the  books 
from  the  former  to  the  latter.  The  note 
was  not  indorsed  over  to  the  new  firm,  but 
continued  to  be  kept  among  the  securities 
of  the  bank.  In  December  I8SI,  Harrison 
died,  when  the  same  process  was  gone 
through.  The  two  remaining  members  of 
the  firm,  Messrs.  Lock  and  Watson  con- 
tinued the  business,  in  conjunction  with  two 
new  partners,  to  the  commencement  of 
the  present  action.  Hirst's  account  with 
the  banking-house  was  sometiraea  in  his 
fiiTour  ;  and,  at  one  period,  subsequent  to 
1820,  he  stood  credited  with  the  sum  of 
6422.,  which,  however,  was  composed  of 
Ae  amount  of  bills  not  due.  At  the  end 
of  every  year  down  to  1824,  his  account 
was  debited  wi^  the  amount  of  interest 
due  on  the  note.  The  evidence  did  not 
shew  that  any  direct  communication  was 
made,  either  to  him  or  the  otber  defendants, 
of  the  changes  in  the  firm.  The  learned 
Jodge  directed  a  verdict  fi>r  th^  plaintiffs, 
reserving  to  the  defendants  leave  to  move 
to  enter  a  nonsuit,  if  they  should  be  of  opi- 
mon  that  the  change  of  Ae  firm,  or  the 
state  of  the  balance,  disehaiged  the  defen* 
dants.  In  Michaelmas  term  1636,  such  of 
the  defendants,  parties  to  the  note,  as  were 
sttreties,  obtained  a  rule  nisi  for  a  nonsuit, 
or  for  a  new  txiti,  on  two  grounds :  first, 
that  w,  on  each  change  of  the  firm  there 
was  an  actual  balanee  struck,  and  a  new 
aeceunt  opened,  wliieh  at  one  tine  was  in 
Hirs^a  fimwnr  to  more  thui  the  tnoonnt 
Ane  vpett  dw  note,  and  Ihe  note  Iweanw 
ontt  of  ilie  aeeniMn  of  die  new  fem,  the 
MbidasM  weie  aaccesaively  liaUe  to  each 


new  firm  upon  the  note,  and  could  not, 
therefore,  be  sued  by  the  partners  who  had 
retired.  In  support  of  this,  reference  was 
made  to  Clayton's  CMe(l),  Bodenham  v. 
Pwcha*  (2),  and  jSttMon  v.  Ingham  (3). 
Secondly,  diat,  as  against  the  sureties,  the 
case  was  not  taken  ont  of  the  Statute  of 
Limitations,  masmucfa  as  the  payment  of 
the  interest  was  not  made  in  a  duraeter  to 
bind  them,  it  being  made  by  Hirst  on  his 
separate  account.  To  support  this  argu- 
ment, he  rested  on  Atkint  v.  Tredgold  (4). 
Besides,  the  payment,  he  contended,  had 
not  been  made  to  the  right  persons,  aa  it 
was  made,  not  to  the  original  payees,  but  to 
the  existing  firm ;  consequently  the  present 
plaintiflft  had  no  right  to  treat  it  aa  a  pay- 
ment to  themselves. 

Mr.  Attorney  General  now  shewed  cause. 
— The  evidence  shews  that  this  note  was 
given  as  a  security  for  advances,  and  was 
not  intended  to  be  called  in  quickly.  It 
stood,  therefore,  as  a  security,  and  must 
have  been  so  intended,  not  to  the  then 
partners,  but  to  the  future  as  well  as  the 
present  members  of  the  firm;  it  was  meant 
to  be  a  continuing  security  notwithstanding 
any  change  in  the  firm.  This  appears  from 
the  fbrm,  it  being  made  payable  on^emand 
to  Pease  &  Co.  or  their  order.  There  is, 
therefore,  no  legal  objection  to  the  present 
plaintifis  suing  upon  it,  as  trustees  for  the 
new  firm.  But,  it  willbecontended,  that  the 
sureties  have  a  right  to  say  that  the  note 
was  discharged  as  soon  as  there  was  a 
balance  in  Hirst's  favour  to  more  than  its 
amount,  if  this  were  correct  in  principle, 
there  is  a  fact  wanting  in  order  to  entitle 
the  defendants  to  call  it  in  aid;  for  the 
balance  whidi  was  stmdt  was  not  a  cash 
balance,  but  arose  out  of  credit  given  to 
the  principal  fbr  bills  becoming  due.  It 
does  not  appear  that  there  ever  was  a  real 
cash  balance  in  his  favour,  so  that  the 
figures  in  this  part  of  the  case  shew  merely 
a  discounting  of  bills  for  the  principal. 
Conceding,  however,  for  the  purpose  of 
argument,  that  the  balance  had  been  a  seal 
cash  bahmce,  stHl  seeurides  in  a  banfcer'a 

(1)  1  MoriT.  S7t. 

it)  t  Bsm.  it  Aid.  39. 

(S)  SB.4iC.65;  8.c.3D.&iUf49i  lUw  J. 
K.B.iS4. 

^)SB.&C.13;  s.c.Sl>.&R.tOO;  t  UwJ* 
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bands,  are  not  to  be  brought  into  the  debit 
of  a  cuBtonier's  account  and  considered  as 
discharged  as  soon  as  tbere  is  upon  the 
account  an  apparent  balance  in  his  Tavour. 
If  it  were  to  be  so  held,  the  object  of  a 
security  intended  to  be  continuing,  and  to 
give  credit  to  the  principal,  would  be  de- 
feated. This  was  a  floating  security,  not 
payable  at  any  specified  time,  but  on  de- 
mand, which  the  firm  was  not  bound  at  any 
time  to  enter  into  the  account.  Then,  as  to 
the  change  of  partners.  The  evidrace  does 
not  shew,  that,  at  any  time  during  the  ori- 
ginal partnership,  tbere  was  a  balance  in 
Hirst's  favour,  except  by  brining  the 
money  advanced  upon  the  note  itself  into 
the  account.  Whenever  a  debtor  to  a  firm 
relies  on  a  subsequent  balance  in  his  favour, 
he  must  shew  that  he  paid  in  the  money, 
which  turned  the  balance,  expressly  in  dis- 
charge of  the  debt.  This  was  laid  down  in 
Brooke  v.  Enderby  (5). 

[ilfr.  Justice  Parke. — The  matter  has 
been  discussed  since  that  case  in  the  Com- 
mon Pleas.  The  learned  Judge,  probably, 
alluded  to  the  cases  o(  Shiuonv.  Cooke  (6) 
and  Ftetd  and  otheri  v.  dirr(7).] 

ilf  r.  Pollockj  contrd. — ^The  facts  and  dates 
become  very  material.  The  note  bears 
date  in^anuary  l&17;the  Statute  of  Limi- 
tations has  run  nearly  twice  over.  The 
plaintiffs  made  no  communication  to  the 
principal  defendant,  certainly  none  to  his 
■uretiest  of  the  dumges  in  the  firm ;  and 
the  sureties  are  the  parties  now  before  the 
Court. 

[Mr.  Justice  Bayley. — They  pleaded  to- 
gether.] 

That  does  not  affect  the  liability.  In 
1821  Harrison  died;  the  two  remaining 
payees,  with  others  who  have  joined  them, 
and  who  were  strangers  in  the  first  instance, 
now  constitute  the  firm.  A  note  like  this, 
given,  payable  on  demand  to  the  particular 
partners  then  carrying  on  the  business,  is  a 
security  to  them,  and  to  them  only ;  at  least, 
unless  they  indorse  it  over  to  the  succeed- 
ing firm.  If  the  old  firm  had  indorsed  the 
note,  the  claim  might  be  met  by  this  an- 
swer :  "  The  form  ^  the  note  shews  that  I 
was  to  be  security  to  particulw  persons ; 

ft)  SB.  &B.70;  «.c  4Hoore,502. 
6)  8  Moore,  588 ;  s.c.  S  Lnr  Joan.  C.P.r4. 
r)  fl  Uoon  «t  f .  40 ;  s.  c.  6  Lav  Joam.  CP.  ton 


I  did  not  contemplate  a  liability  to  persons 
in  whose  judgment  I  could  have  no  confi- 
dence, as  I  knew  nothing  of  them."  How 
the  balance  arose  is  immaterial.  If  the 
other  side  rely  upon  the  fact  that  it  was  a 
balance  composed  of  discounts,  they  should 
shew  that  the  bills  failed ;  nor  does  the  cir- 
cumstance of  the  note  being  payable  on 
demand  make  any  difference.  There  must 
be  some  limit  to  a  suretyship;  and  the 
general  rule  of  law  defines  the  point  The 
Statute  of  Limitations  began  to  run  from 
the  date  of  the  note.  But,  on  the  other 
ground,  the  present  plaintiffs  cannot  Jointly 
sue ;  for  two  of  them  quitted  the  firm  in 
1820,  and  have  had  nothing  to  do  with  it 
sinee.  How  can  it  be  said  that  a  eaose  of 
action  has  accrued  to  them  within  six  years  ? 
Here  it  will  be  said,  '*  Hint  has  paid  inte- 
rest." So  he  has;  but,  to  whom?  not  to 
these  plaintifii ;  and  not  oD.the  joint  account 
of  all  the  defendants  in  respect  of  the 
money  originally  advanced.  But,  it  is  said, 
the  plaintiffs  may  be  regarded  as  trustees 
for  the  parties,  whoever  they  may  be,  in- 
terested in  the  banking  business.  This 
cannot  be  allowed  to  defeat  the  Statute  of 
Limitations.  The  plaintiffs  must  prove  a 
subsisting  debt  due  to  themselves ;  they 
put  on  the  record  the  replication  of  a  sub- 
sisting debt  to  themselves.  I  admit  I  can- 
not call  in  aid  Cbu/ton'*  case  and  Bodenktm 
V.  PuTchas ;  because,  there,  the  note  was 
brought  into  the  account ;  but  I  shew  that, 
from  firm  to  firm,  the  debt  has  been  ex- 
tinguuhed. 

Mr.  Justice  Bayley. — I  think  the  plain- 
tiffs are  entitled  to  retain  their  verdict. 
The  first  objection  is,  that  by  this  note  the 
defendants  became  sureties  only  to  the 
house  of  whidt  the  present  plaintiffs  were 
then  partners,  and  that,  by  the  change  in 
the  firm,  their  liability  ceased.  But  a 
banking-house  may  have  a  «ure^-bond 
given  either  to  the  then  partners  only,  or 
to  the  present  and  future  partners ,  notwith- 
standing any  change  in  the  firm.  Here, 
by  the  form  of  the  instrument,  the  defen- 
dants  all  put  themselves  in  the  character 
of  principals ;  but,  taking  it  as  a  surety- 
ship, the  securi^  was  not  intended  to  be 
confined  to  the  parties  who  then  composed 
the  firm;  if  it  were,  why  make  it  payable  to 
order?  The  intentioBwai,  that  the  liability 
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should  be  shifted  according  to  the  varia- 
tions tliat  might  take  place  in  the  banking 
firm.  The  object  was,  to  enable  Jonathan 
Hirst  to  continue  his  business  in  credit,  and 
draw  upon  the  firm.  That  object  would 
aauttnuet  whoever  were  from  time  to  time 
the  parties  in  the  banking*house.  A  second 
•bjectioB  is,  thatt  by  the  state  of  Hirst's 
babiwe,  the  amouut  of  this  note  has  been 
wiped  off.  There  was.  at  one  time,  a  ba- 
lance of  MU.  in  his  favour,  and  it  is  con- 
tended, that  the  debt  due  on  the  note  has 
been  wiped  cff  by  that  balance.  But  it 
does  not  appear  taat  l^is  was  a  cash  ba- 
lance ;  and,  if  not,  the  bankers  were  clearly 
under  no  obligation  to  apply  it  to  the  note 
in  question.  But  even  if  it  had  been  a  cash 
balance,  were  they  bound  to  do  so  ?  No ; 
for  that  would  be  iacomistent  with  the 
original  intention  for  which  the  note  was 
given.  The  case  might  be  different  if  the 
surety  had  made  any  application  to  that 
effect ;  but,  as  it  was,  there  was  not  in  the 
form  of  the  note  any  legal  obligation  on 
tb«  banker  so  to  appfy  the  balance.  Next, 
it  is  contended,  that,  by  reason  of  the  Sta- 
tute of  limitations}  the  plaintiffi  bare  no 
right  to  sue.  This  note  became,  on  the 
change  of  firms,  one  of  the  securities  of  (he 
new  house.  It  might  have  been  indorsed 
over  ;  but,  not  being  so,  there  is  no  legal 
objection  to  prevent  the  parties  at  present 
enUtled  to  the  benefit  of  it  from  putting  it 
in  suit  in  the  names  of  the  original  payees. 
Then,  what  is  an  answer  as  to  one  of  the 
parties  liable,  is  an  answer  as  to  all.  They 
have  all  pleaded  together.  Now,  interest 
was  paid  by  one  of  ue  parties  jointly  liable 
on  the  note  down  to  1824.  Upon  these 
grounds  I  think  the  nile  for  a  nrasuit 
should  be  diseharaed. 

Mr.  Juititx  LktMale, — I  «n  of  the  same 
opinion.  As  to  the  Statute  of  Limitations, 
I  think  the  payment  of  interest  by  Hirst 
was  sufficient  to  exclude  its  operation.  As 
to  the  change  of  partners,  all  the  securities 
in  the  possession  of  the  old  firm  were  in- 
deed banded  over  to  the  new ;  but  whoever 
were  entitled  to  the  legal  interest  in  those 
securities,  were  the  persons  to  sue  upon 
ihen.  Sui^ose  a  bond  were  given  for 
advanoes,  and  made  payable  to  the  existing 
and  future  members  of  a  banlui^-faouae, 
the  parties  to  sue  vqwI^  tjie  original,  or 
the  Biuvivors  of  them.  Now,  the  form  of 
V0L.TIU.  KS, 


this  note  shews  that  it  was  not  to  be  con- 
fined to  the  particular  parties  then  consti- 
tuting the  firm;  it  is  made  payable  to  order 
on  demand ;  and,  I  think,  this  means  that 
it  was  intenided  it  should  be  enforced  by 
the  existing  members  of  the  firm,  whoever 
they  niight  be,  in  the  names  of  the  original 
payees. 

Mr.  Jiutica  Pmhe, — Having  been  con- 
cerned in  this  case  as  counsel,  I  give  no 
opinion. 

(Lord  Tenterden  was  absent  from  indis-^ 
powtion.) 

Jtt(js  duchargnci. 


1829.  >  TBI  UVO  8.  XnS  IHaABETAim 
Oct.  SO.3     OB  THB  OOOKTY  OV  SI.01IOBSTKk. 

Bridge — Pleading' 

Although  the  inhabitant$  of  the  county 
are,  m  generah  liable  to  the  repairs  of  the 
hightvojf  miilUn  SOO  feet  of  the  bridge  as 
well  a$  of  the  bridge  itself,  an  indictment, 
whieh  ebearge$  laerdyr  a  non-refmir  of  tie 
bridge,  is  not  st^xneni  to  charge  them  with 
the  not  repahriag  the  higknay  within  thai 
distance.  If  it  be  intended  to  complain  also 
of  the  not  repairing  that  part  of  the  highway, 
it  should  be  spa^ically  nwstional  inthetn* 
dictmenU 

This  was  an  indictment,  charging  the 
defendants  with  not  havii^  repaired  a  <»t- 
tain  common  public  bridge  in  the  parish  of 
IVeston-upon-Stour,  in  the  county  of  Glou- 
cester, in  the  King's  common  highway, 
leadii^  from  die  vi&ge  of  Preaton-upon* 
Stour  towards  and  unto  the  market  town 
of  Stratferd-upon- Avon. 

In  a  subsequent  stage  of  the  [uroceed- 
ings  it  appeared  that  the  prosecutor  sought 
to  charge  the  defendants  not  only  in  re- 
spect of  the  bridge,  but  also  in  respect  of 
certain  culverts  within  300  feet  of  the 
bridge ;  and  it  was  contended  that  the  de- 
fendants were  liable  to  repair  them  by  rea- 
son of  their  liability  to  repair  the  bridge. 
On  behalf  of  the  defeudaato,  it  was  ob- 
jected that  the  question,  as  to  their  liabi- 
lity in  respect  of  these  culverts,  could  not 
be  raised  upon  this  indictment,  iriiiek 
merely  chai|^  that  the  bridge  ms  not 
O 


Digitized  by 


98 


COURT  OF  KINO'S  BENCH: 


repaired.  To  ascertain  the  facts,  it  was 
agreed  to  refer  the  matter  to  a  gentleman 
at  the  bari  who  was  to  view  the  bridge  and 
cuWerts  and  report  to  the  Court.  The 
following  is  a  copy  of  that  gentleman's 
certificate : — 

"  In  the  matter  of  Preston  Bridge. 

"  I  hereby  certify,  that  the  bridge  called 
Preston  Bridge  in  die  indictment  in  this 
case  mentioned,  and  the  road  OTer  the 
same,  are  in  student  repair. 

**  I  further  certify,  tfaat,  on  the  highway 
within  300  feet  from  the  one  end  of  the 
said  bridge,  there  is  another  bridge,  and 
ftlso  seven  small  arches  or  culverts.  The 
distance  from  the  end  of  the  first-men- 
tioned bridge  to  the  commencement  of  the 
last-mentioned  bridge  being  eighty-eight 
feet,  or  thereabouts ;  the  length  of  the 
road  over  the  last-mentioned  bridge  being 
twenty-eight  feet  or  thereabouts ;  the  dis- 
tance from  the  end  of  the  last-mentioned 
bridge  to  the  commencement  of  the  said 
culverts  being  eighty-five  feet  or  there- 
abouts ;  aqd  the  length  of  the  road  over 
the  said  culverts  being  ninety-ewht  feet 
or  thereabouts ;  and  that  the  whole  of  the 
road  from  the  first-mentioned  bridge  to 
and  over  the  last-mentioned  bridge  and 
from  dience  to  and  over  the  culverts,  and 
the  said  last-mentioned  bridge,  and  the 
culverts  themselves  are  out  of  repair. 

"  And  in  case  the  Court  should  be  of 
opinion  that,  under  thia  indictment,  the 
county  of  Gloucester  is  chargeable  with 
the  repair  of  the  said  last-mentioned  bridge 
and  culverts,  and  of  the  road  leading  from 
the  end  of  the  first-mentioned  bridge,  to 
and  over  the  same,  I  further  certify  that 
the  cost  of  such  repair  will  amount  to 
81/.  17*." 

A  rule  having,  been  obtained,  calling 
upon  the  defendants  to  shew  cause  why  a 
fine  of  SIL  17*.  should  not  be  imposed 
upon  them, 

Mr.  Maule  shewed  cause. — It  may  be 
admitted  that  the  county  are  liable  in  ge- 
neral to  repair  the  300  feet  of  road  on 
the  side  of  the  bridge ;  but  an  indictment 
which  charges  their  breach  of  duty  in  this 
respect  should  charge  whether  it  is  the 
bridge  or  the  road,  or  both,  in  respect  of 
which  the  indictment  is  preferred.  In 
common  parlance,  that  part  of  the  road  is 
mentioned  as  pait  of  the  bridge ;  and  is 


properly  so  mentioned  with  reference  to 
the  liability  of  the  county.  It  was  so  men- 
tioned by  Lord  Ellenborough  in  the  case 
of  The  King  v.  the  Inhabitants  of  the  Wett 
Rid&ngof  YorkthhreiX) — affirmed  on  error 
in  the  House  of  I^rds(2) — upon  which 
expression  reliance  is  placed  by  the  other 
aide ;  but  in  that  very  case  the  Indictment 
charged  specifically  that  the  road  within 
SOO  feet  of  the  bridge  was  out  of  repair. 
Here  the  indictment  complains  of  the 
bridge  only:  if  it  was  intended  to  com- 
plain that  the  road  within  the  SOO  feet  was 
aho  oat  of  repair,  it  should  have  been  so 
stated. 

Mr.  j4Uer*on,  contrii,  said,  he  certainly 
relied  upon  the  expression  used  by  Lord 
Ellenborough,  as  shewing  that  the  bridge 
would,  in  pleading,  include  the  SOO  feet. 
But— 

The  Court  were  clearly  of  opinion  that 
it  applied  merely  to  the  liability  of  the 
county;  and,  inasmuch  as  the  indictment 
was  silent  as  to  anything  but  the  bridge, 
the  liability  of  the  defendants  under  this 
indictment  could  not  be  carried  beyond  it. 

Rule  cUscharged* 


18S0.     7     VLAXTON  t.  DAU  AXD  AH- 
NOV.  10.  3  OTHER. 

Emdenee — Bomdary— Reputation. 

1.  Upon  a  ^«<to»  whether  a  piece  of 
land  mu  m  paruh  A  or  parish  B,  oid  leasee 
descrihmg  it  to  be  in  parish  A,  were  held  to 
be  admisiibie  as  ettdawe  of  reputation, 
thougk  U  mu  the  interest  of  the  parties  lo 
the  leases  so  to  describe  the  land,  oy  reason 
of  there  being  a  subsisting  modus  in  parish 
A,  and  not  ia  parish  B. 

ft.  Upon  the  same  question,  old  rates,  by 
which  the  occupiers  of  the  land  were  assessed 
for  rates  m  the  parish  of  A,  held  to  be  ad- 
missible, even  if  the  fact  of  payment  of  the 
rates  had  not  been  proved.  But,  si^iposing  it 
were  neceitary — 

S.  Croises  made  in  the  rate-book  kepi  by 
the  deceased  overseer,  indicating  that  the  par- 
tieulttr  assessments,  which  were  crossed,  had 

(1)  7  But.  588. 
(«>  i  Twai.  184. 
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been  paidt  held  to  be  admistiUe  m  evidence 
to  shoo  that  the  paj/mentt  had  been  made. 

This  was  an  action^  in  point  of  form  in 
trespass,  against  two  magistrates  of  the 
county  of  Essex,  by  the  authority  of  whose 
warrant  a  poor-rate  had  been  levied  on  the 
plaintiff's  goods.  The  cause  was  tried  at 
the  Summer  Assises  in  1829  for  that 
county,  before  Mr.  Justice  Gaselee,  when 
the  question  ajHwared  to  be,  whether  part 
of  a  field,  called  Great  Ashfield,  was  in  the 
paridi  of  Westham,  or  in  tiiat  of  Wan- 
atead.  It  was  the  olnect  of  the  plaintiff 
to  shew  that  it  was  in  Wanstead  parish. 

For  this  purpose,  he  gave  in  evidence 
certain  old  leases  granted  by  the  ancestors 
of  Mr.  Colegreave  (whose  tenant  the  plain- 
tiff was),  in  which  the  whole  of  the  field 
was  described  as  being  situate  in  the  pa- 
rish of  Wanstead.  Next,  he  shewed  that 
the  tenants  of  the  land  had  been  assessed 
to  the  church-ratea  and  oUier  parish  rates. 
To  shew,  as  a  further  step,  that  the  tenants 
had  actually  paid  those  rates,  he  offered  in 
evidence  the  books  of  account  of  deceased 
oTCTseers,  in  which  there  were  crosses  made 
against  Oie  suma  for  which  those  tenants 
bad  been  so  charged. 

It  was  objected  that  the  leases  were  not 
admissible  in  'evidence,  as  the  ancestors  of 
Mr.  Colegreave  had  an  interest  in  describ- 
ing the  land  to  be  in  Wanstead  parish,  in 
which  a  modus  subsisted,  which  was  not 
the  case  in  Westham. 

The  answer  to  the  objection  was,  that 
the  declarations  of  deceased  persons  as  to  a 
question  of  boundary,  made  before  there 
mu  any  dispute,  were  admissible ;  and  it 
wu  as  the  declarations  of  deceased  per- 
sona, competent  to  know  tlie  fact  in  ques- 
tion, that  these  leases  were  offered  in  evi- 
dence. 

As  to  the  rates^  it  was  contended,  that 
the  crosses  in  the  books  did  not  import 
payment  of  the  rate ;  nor  did  it  appear  hy 
whom  they  were  made; — and  that  the 
lact  of  the  persons  having  been  rated,  went 
for  nothing,  unless  it  were  shewn  that  the 
ntes  were  paid. 

The  learned  Judge  admitted  both  pieces 
of  evidence ;  and,  uie  plaintiff  having  oh* 
taioed  a  verdict — 

Afr.  Ountiy  now  moved  for  a  new  trial 
respecting  the  otgections. 


Lord  Tenterden. — I  think  the  leases  were 
admissible  as  evidence  of  reputation.  As 
to  the  rates,  the  crosses  against  the  names 
ap|>eared  to  denote  that  the  rates  were 
paid.  But  I  think,  too,  that  the  fact  of 
their  being  rated  was  of  itself  admissible 
in  evidence,  without  going  so  far  as  to 
prove  the  fact  of  actual  payment. 

Mr,  Justice  Bayley. — I  concur  in  opi- 
ni(m  with  my  Lord.  I  think  the  state  of 
the  overseer's  book  shewed  that  he  re- 
mained charged  with  the  sum  against 
which  the  cross  was  made. 

Ride  refuel. 


1829.       >    XBU,  6B1TT.  ONB  &C.  P. 
Nov.  10.  5  NAIHBT. 

Partnership, 

A  pereon  who  held  himself  otU  to  the  world 
as  a  partner^  and  nho  appeared  to  the  de* 
fendant,  and  mu  believed  by  him  to  be  a 
partner  with  f  Ae  plaintif,  held  to  be 
petent  in  an  action  by  the  plaintiff  to  prove 
that  he  was  not  one ;  and  heldt  that  the  not 
joining  him  as  a  plaintiff  in  the  aetton,  was 
no  o^ection  to  the  plaintiff s  recovering: 
although  he  might  be  liable  to  ail  the  re^Mm- 
eibility  oj  bw^  a  paxiaef. 

This  was  an  action  of  assumpsit  on  aa 

attorney's  bill. 

Flea — Non  assumpsit. 

The  cause  was  tried,  before  Mr.  Justice 
Gaseiee,  at  the  Summer  Assizes  for  Sussex 
1829,  when  the  following  appeared  to  be 
the  principal  facts  : — 

The  plaintiff  waa  Christopher  KeU.  His 
son  was  called  to  prove  the  ease.  The 
plaintiff,  in  the  course  of  the  business  done, 
had  received  letters  from  the  plaintiff 
signed  "  Eell  and  Son,"  which  designation 
also  appeared  on  the  office-door.  The  de- 
fendant's letters  were  addressed  to  KeU 
and  Son.  The  son  now  stated,  that  he  was 
not  in  partnership  with  his  father ;  but 
acted  as  his  clerk,  and  received  a  salary 
not  affected  by  the  profit  or  loss  of  the 
business. 

On  its  being  objected,  that  the  employ- 
ment was  joint ;  and  that  the  son  ought  to 
have  been  made  a  co-plaintiff,  the  learned 
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Judge  \e(i  the  case  to  the  jury  upon  the 
question,  trhether  they  belieVe^  the  sota 
spoke  the  truth  in  saying  that  be  was  not 
a  partner.  If  they  did,  he  thought  tlt«fkcts 
adtnitted  did  not  prevent  the  plaintiff  re- 
covering in  hit  own'nariie  alone ;  although, 
If  the  situation  of  the  parties  were  reversed, 
and  the  father  and  soti  were  sued  for  a 
debt,  or  for  neglmence,  there  would  be 
enough  to  charge  uie  son,  he  having  held 
bimvelf  out  as  a  partner.  The  jury  having 
fonnd  a  verdict  for  the  plainti^— 

Mr.  Phut  now  moved  to  set  ft  aside.-^ 
The  employment  was  joint.  That  employ- 
ment formed  the  contract  between  the 
parties ;  and  the  son  was  as  muck  a  party 
to  it  aa  the  father.  The  circumstance, 
that  the  son  would  have  been  liable  with 
his  father  to  the  defendant  in  an  action  for 
negligence,  shetvb  that  the  contract  was 
joint.  The  case  is  not  like  that  of  a  mer- 
cantile firm  such  as  Child  &  Co.,  in 
iriiich  there  is  no  person  named  Oiild, 
which  was  noticed  by  the  plaintiff's  coun- 
sel in  his  reply.  Tne  rnk  in  that  respect 
does  not  apply  to  attomies. 

L9fd  Tmierien. — I  dthdt  die  question 
left -to  the  jury  was  the  ptbper  one;  and 
that,  if  they  believed  the  son,  the  plaintiff 
waa  entitled  to  recover.  If  the  son  spoke 
the  truth,  there  was  no  partnership.  The 
effect  of  the  son  having  held  himself  out 
M  a  partner  may  be,  tliat  he  rendered  him- 
self liable  in  that  character ;  but  it  does 
not  follow  that  he  was  hound  to  sue,  wlien 
he  dumed  no  interest  as  «  partner,  and 
declared,  Uiat,  in  f^ct,  he  was  not  onCi 

Mt.  Jmtice  LiuledaU  concurred. 

Mr.  Justice  Parhe. — Hie  person  with 
whom  the  contract  really  is  made  may  bring 
the  action  without  joining  the  person  with 
whom  it  formally  appews  to  have  been 
made.  That  person  may  be  liable,  as  a 
fiarmer,  to  all  the  responsibility  which  may 
(a\\  upon  a  person  filling  that  character; 
hot  he  is  not  boimd  to  join  in  an  action 
from  which  be  seeks  no  benefit,  and  from 
which  he  deehures  he  is  not  enUtled  to  re- 
ceive any. 

RvSe  refuted. 

See  Gas  on  Partnersk^. 


1829.      )    NBWSOIU   0.   GRAHAM  AND 
Nov.  IS.  5  AHOTHKE. 

Money  paid  by  tnittalce — TitHv. 

A  tenant  who  paid  'rent  to  certain  pertim 
ae  trustees  claiming  the  tegtil  title,  maojUr- 
neards  evicted  by  efeetment,  and farced  to  pay 
again,  to  persons  who  had  a  title  parammU 
te  ihe  trustees ;  and  it  turned  otU  that  Huy 
had  no  title  :—ff eld,  that  the  tenant  n^tt 
rerowr  book  from  the  Cntifees,  in  an  aetnm 
for  money  had  and  teeehed,  the  rent  he  had 
to  paid  (Mem ;  Mtwithstanding  the  general 
rule,  that  tUle  eammtt  he  tried  in  fhat^ftm 
action. 

This  was  an  action  of  assumpsit.  There 
were  special  counts  upoh  Which  notbii^ 
-material  turned. 

On  the  trial,  before  Mr.  Justice  Bayley, 
at  the  Yotk  Summer  Asstses  1899,  the  tA- 
•lowing  appeared  to  be  the  material  fitets:** 

The  plaintiff,  in  16^,  iic^s  a  yeaHy  tmuit 
to  William  DoUfflan  Taylor  of  certain  free- 
hoM  property.  W.  D.  Taylor  ^ed  intcdtate 
and  witlwut  issue.   To  mm  sueceeded  hit 
younger  brother  Johh  as  his  beir-at-Iaw. 
There  had  heen  an  elder  brother,  wb« 
died,  leaving  daughters ;  but^  as  it  was  tup- 
posed  tlwt  that  elder  brother  was  illegiti- 
mate, John  remained  in  possession  durii^ 
his  life  undisturbed.  The  plaintiff  continoed 
tenant  to  John  during  his  life.    John  died 
in  October  1820,  having  made  a  will,  by 
which  he  devised  the  estate  to  the  two  de- 
fendants as  trustees.    The  plaintiff  con* 
tinued  as  tenant  to  them,  and  paid  them 
rent.  At  length,  it  was  discovered  that  the 
elder  brother  of  WiUiam  Dollman  Taylor 
waa  legitimate  ;  and  his  heiresses-at-law 
proceeded  against  the  plaintiff  by  ejectmoat 
for  the  recovery  of  the  possession.  They 
succeeded  in  that  ejectment.   They  then 
brought  an  action  against  the  plaintiff  Ibr 
the  mesne  profits,  and  succeeded  in  Hoit 
action  to  the  extent  of  six  years'  valufr. 
Whereupon  the  plaintiff  brought  this  actioa 
to  recover  back  from  the  defendants,  the 
trustees  under  the  will  of  the  younger  bro- 
ther, the  amount  of  the  rent  he  had  paid  to 
them.    At  the  time  the  trustees  were  in  tlte 
receipt  of  the  rent  from  the  plaintiff,  they 
knew  that  the  legitimacy  of  the  elder  brother 
was  in  dispute. 
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Upon  fiKts  the  plaintiff  obtaiBecl  a 
verdict  on  the  count  !br  money  bad  and  re- 
crircd ;  aufagect  to  ^  opinioB  of  the  CouH 
mpaa  the  ctuestion,  whether  he  wm  entitled 
to  recover  in  this  fatm  of  actiea. 
In  a  former  day,  during  this  term, 
Mr,  E*  PoUock  moved  to  enter  a  non* 
««it.-^Tfae  defendants  are  not  liable  to  Ah 
action  merely  beoause  there  wai  no  title  in 
their  deviiea.  But  at  all  events  theynra 
not  It^e  in  this  form  of  actioa.  The)r 
would  have  a  ri^t  to  contest  the  title;  the 
prooeediitts  aguntt  the  fdaintifr  oonld  not 
emwlnde  uiese  defendants  upon  the  questiaD 
of  title;  and,  therefore,  inasmuch  as  the 
title  sai^t  come  in  qaestion,  the  action 
cannot  be  mainteined.  If  the  plaintiff  liad 
not  paid  the  rcntf  they  might  h>^  distrainedi 
If  then  the  pfaanttff  hod  r^evied,  the  tmt 
of  hu  having  paid  rent  to  their  testator 
woald  have  proved  the  tenancy ;  and,  stw* 
posing  Uie  plafarttff  to  have  recovered  toe 
rent  in  the  refdevMi  auit,  the  amount  enSA 
not  have  been  noovered  back  by  ai^  l^al 
yroeeedtng,  merely  on  acconnt  of  the  faett 
whiefa  ocmrred  anennads ;  and  npon  tUs 
alme  the  platnliff  rests  hia  ebim  to  tieat 
diis  aainHiey  had  and  reeei^ed  to  bis  use. 

Tie  Court  took  time  to  amuder ;  and, 
this  day,  their  c^inion  was  delivered  in  the 
following  temM,  by — 

Lord  Tmierdm. — After  stating  the  facts, 
his  Lordship  o^erved— It  is  unnecessBry 
to  go  into  the  special  counts,  as  we  are.  all 
(^opiatDD  that  the  action  for  money  bad 
and  received  will  lie.  It  is  true  tluit,  in 
gcnoral,  title  canaot  be  tried  m  this  form  of 
•etion ;  but  there  was  none  to  try.  The 
defendants  had  none ;  the  plaintiff,  who  bdd 
as  thanr  tenant,  had  been  evicted  by  title 
Itonaieuiit.  The  money,  thereftiret  was 
pad  to  them  ander  a  mistake  as  to  the  faeu ; 
and  the  case  Mh  within  the  general  rule, 
that  money  so  paid  may  be  recovered  back 
as  money  bad  and  received  by  the  defendant 
to  Uk  ^aintiff*s  use.  Mr.  PoUodc,  thwe- 
SoKtt  is  to  take  no  rule. 

Rntenfiutd. 

[See  mili  V.  Street,  2  M.  &  P.  96 ; 
6  Law  Joom.  CP.  915 ;  and  the  cases  there 
died  npon  the  point  as  to  trying  title  in  an 
aetfoo  of  aasampsit.] 


14^.     7  TBB  KIHG  0.  SA  X.  IC.  WXUOK, 
Nov.  18.  3       aAKT.  AWD  AKOIBKB. 

.  Copyhold — Finet, 

1.  Where  a  copyholder  devised  hit  estate: 
Held  that  the  heir  had  nevertheleee  a  r^ht  to 
come  ht  and  be  admitled,  Mulyect  to  the  right 
of  tite  devitee  aftertvarda  to  come  ins  4U  the 
etUHe  descended  to  the  heir-ai'la»,  and  oouU 
nol  Be»<  <a  the  devisee  imtH  admittanee*  ' 

ft.  The  Court  will  order  «  wandamMt  to 
admit  fAe-Adr ;  although  it  may  appear  f Aol 
tkere  hmt  been  coUunon  between  the  Aeir  and 
the  devieee  to  defeat  the  lord  of  his  fnes. 
The  lord  must  seek  hi*  remedy  for  the  fne$, 
and  cannot  refuse  to  admit  the  heir,  if 
the  deviser  do  not  ekoue  to  come  ta  and  w 
admitted. 

This  case  eame  bef<H%  the  Coort  in  the 
farm  of  a  return  made  by  the  lord  of  the 
manor  of  Hampstead  and  his  steward  to  a 
mandamus  directed  to  them,  commanding 
them  to  admit  one  J.  Wahnsley  to  certain 
tenements  held  of  the  manor.  The  fol- 
lowing the  malerkl  foets,  as  .they  ap- 
peared in  die  retsital  of  the  writ : — 

Henry  Flitcnift,in  1769,  was  admitted 
tmant  of  the  premises  in  question,  ito  hold 
to  him  and  his  heirs,  «t  the  wiD  of  the  lord, 
according  to  the  custom  of  the  manor.  la 
18S6,  he  died  seised,  leaving  J.  Walmsley 
bis  hc(r-at*law,  according  to  the  custom  m 
the  manor,  who,  in  January  18S7,  applied  to 
he  ftdautted,  hot  was  refused  on  account  of 
an  alleged  surrender  by  Flitcr^  to  the  use 
of  h»  will ;  and  of  ccvtam  life  and  other 
estates  alleged  to  have  been  <devtBed  by  his 
will.  In  May  18S7,  he  attended  at  a  cus- 
tomary court  held  for  the  manor,  and  re- 
quested the  steward  to  admit  faim,  and  pro- 
duced to  the  steward  a  disclaimer  made  by 
the  only  survivii^  devisees  under  the  will, 
whereby  they  disclaimed,  and  relinquished 
title  to  the  premises ;  which  disclaimer  was 
duly  presented  by  the  homage  at  the  same 
eustomary  court,  notwithstanding  which,  the 
steward  refused  to  admit  him. 

The  return  made  to  this  writ  steted  the 
admittance  of  Flitcroft ;  the  surrender  by 
^ira  to  the  use  of  bis  will ;  and  that  he  died 
seised,  having  first  made  his  will,  whereby 
he  devised  the  premises  to  his  mother  for 
life,  widi  remainder  after  her  decease  to  the 
nse  of  his  brother-in-law,  James  Fletcher, 
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for  life,  remainder  to  tniateeB  to  support 
the  contingent  uses  ;  remainder  to  the  use 
of  Anna  Maria  Fletcher  for  life,  &c. ;  and 
the  ultimate  remainder  to  the  testator's 
right  heirs.  The  return  further  stated,  that, 
by  indenture  of  release,  bearing  date  the 
24th  day  of  August  1826,  made  between  the 
said  J.  Fletcher,  of  the  first  part ;  the  said 
A.  M.  Fletcher,  of  the  second  part ;  and  J. 
Walmsley,  the  claimant  in  the  writ,  of  the 
third  part — J.  Fletcher  and  A.  M.  Ftetcher, 
for  the  connderation  therein  expressed,  did 
demiae*  release,  and  for  ever  quit  onto  the 
said  J.  Walmsley  and  his  heirs,  all  the  copy- 
hold premises  within  and  held  of  the  manor 
ofHampstead,  to  which  the  said  testator 
was  entitled  at  the  time  of  making  his  will, 
and  also  at  his  death,  with  the  appurte- 
nances, to  hold  to  J.  Walmsley,  his  heirs 
and  assigns,  for  and  during  all  the  rights 
and  interests  by  the  said  will  of  the  said  H. 
Flitcroft  devised  to  the  said  J.  Fletcher 
and  A.  M.  Fletcher ; — and  that,  by  a  certain 
other  indenture,  bearing  date  the  25th  of 
August  1826,  made  between  the  said  J. 
Widnuley  of  the  first  part,  and  A.  M. 
Fletcher  of  the  second  part,  and  die  said 
J.  Fletcher  of  the  third  part,  in  considen- 
ttott'  of  ft  covenant  entered  into  by 
Fleteher  and  A.  M.  Fletcher  to  surrender 
all  tlieir  estate  and  interest  in  certain  copy- 
hold estates  of  the  said  H.  Flitcroft,  and 
also  in  consideration  of  2,500/.  to  Walmsley 
paid  by  J.  Fletcher,  Walmsley,  with  the  con- 
sent and  approbation,  and  at  the  request  of 
A.  M.  Fletcher,  did  thereby  grant,  bargain, 
sell,  alien,  and  confirm  unto  the  said  J. 
Fletcher  and  his  beirs,  all  that  the  remainder 
or  reversion  in  fee  simple,  to  take  effect  in 
possession  upon  the  several  deceases  of  the 
said  J.  Fletcher  and  A.  M.  Fletdier,  and 
failure  of  the  laaue  of  their  respective  bodiea, 
in  the  tbercnn  describe  lands  and  faeredita- 
menta  in  Hendon,  in  the  county  of  Mid- 
dlesex, and  all  other  the  premises  whatso- 
ever of  the  said  H.  Flitcroft  in  Hendon,  or 
elsewhere  in  the  county  of  Middlesex,  to 
hold  unto  the  said  J.  Walmsley,  his  heirs 
and  assigns,  for  ever. 

7'he  return  then  went  on  to  state  tliat  the 
copyhold  tenements  mentioned  in  the  inden- 
ture of  the  25  th  of  May  1826,  were  the  same 
copyhold  tenements  devised  by  the  said  H. 
Flitcroft,  and  first  mentioned  in  die  same 
writ ;  and  that  the  auppoaed  disclaimer  in 


the  writ  mentioned  was  made  by  the  said 
J.  Fletcher  and  A.  M.  Fletcher  long  after 
the  making  the  said  two  indentures  or  deeds 
of  the  24th  and  25th  days  of  August  1826, 
namely,  on  or  about  the  4th  day  of  May 
1827;  and  that  the  said  supposed  disclaimer 
was  colourable  only,  and  made  for  the  pur- 
pose of  defeating  the  lord  of  the  said  manor 
of  the  fines  whidi  would  have  been  payable 
to  him  on  the  admissions  of  J.  Fletdier  and 
A.  M.  Fletcher  respectively,  to  their  re- 
spective estates  in  the  copyhold  tenementa 
in  die  writ  first  mentionefl,  according  to  tbe 
custom  of  the  manor ;  and  that  wiuiin  tbe 
said  manor  there  vraa  s  custom  immemorial, 
that  when  a  customary  tenant  of  tbe 
manor  has  surrendered  a  customary  tene- 
ment  or  customary  tenements  lying  vrithia 
and  holden  of  the  lord  of  the  manor  to  the 
use  of  his  will,  and  afterwards  appointed 
the  same  by  way  of  devise  to  any  person  for 
life,  or  in  tail,  or  in  fee,  such  appointee  or 
appointees,  after  the  death  of  the  testator 
and  presentment  of  the  will,  should  be  ad- 
mitted as  tenant  or  tenants  of  the  lord  of 
the  manor  in  succession,  according  to  their 
reapective  estates  and  interests  ao  appomted 
to  them  respectively ;  and  that  there  was  also 
an  immemorial  custom  tomake  proclamations 
at  the  courts  of  the  lord  of  die  manor,  for 
any  peraons  having  tide  to  any  cuatomary 
tenements  within  the  manor,  to  come  into 
court  and  be  admitted,  and  that  upon  the 
court  rolls  of  the  manor  there  are  entries  of 
the  admittance  of  ^persons  having  title  to 
customary  tenements,  by  testamentary  ap- 
pointment after  such  proclamation ;  and  that 
at  the  courts  held  in  and  for  the  manor,  as 
mentioned  in  the  said  writ,  the  steward  was 
willing  and  offered  J.  Walmsley  to  admit 
him  as  tenant  of  the  premises  in  remainder, 
expectant  on  tbe  respective  deatha  of  J. 
Fletcher  and  A.  M.  Fletcher,  and  on  ftilwe 
of  their  issue,  accordii^  to  the  devise ;  be 
refused  to  accept  such  admission,  requirii^ 
to  be  admitted  as  tenant  in  possession. 

The  case  was  now  argued  upon  the  ques- 
tion, whether  the  return  was  sufficient ;  or 
whether  a  peremptory  mandamna  should 
issue. 

Mr.  Long,  for  the  heir-at-law. — This  re- 
turn is  insuffident.  It  will  scarcely  be  denied 
by  the  other  side,  that  on  the  death  of  tbe 
tenant  the  coj^hold  estate  descended  on  hia 
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beir-8t-law.  Roe  d,  Jtjferif  r.  Hkia{\)t 
establishes  this. 

Tlieo,  as  the  devisee  did  not  come  in  and 
be  admitted  ia  proper  time,  the  heir-at-law 
bad  a  right  to  do  so.  The  devisee  is  not 
bouid  to  eome,  Tomum  v.  TieheU  (2) ;  and 
the  beir-at-law  in  incb  a  case  is  the  cmlj 
person  to  whom  the  lord  can  properly  look 
as  bis  tenant.  Neither  can  the  estate  vest 
in  the  devisee  until  admittance,  though  in 
equity  he  may  devise  before  admittance : 
Wainwright  v.  Elmall  (3),  Smith  v.  Triggi 
(4).  But  it  is  obvious  to  the  Court,  uiat 
the  real  dispute  between  the  contending 
parties  u  as  to  the  amount  of  the  lord's 
fine.  Thia,  however,  the  Court  will  not 
enter  into  upon  the  present  occasion ;  for, 
whatever  may  be  the  proper  fine,  it  will 
not  be  dot  until  admittance.  For  this  rea- 
son it  is  unneceasary  to  notice  the  custom 
as  to  fines,  which  is  set  out  in  the  return. 

Mr,  Comyti,  contrA. — ^The  lord  has  a  right 
to  see  that  he  has  the  proper  tenant.  The 
estate  did  not  descend  to  the  claimant  as 
heir-at-law;  the  devise  intercepted  it:  he 
ought  to  have  been  admitted  according  to 
the  will,  but  be  refused  to  be;  and  he  has 
therefore  no  right  to  the  assistance  of  the 
Court  by  msuodamus.  The  present  applica- 
tion is  in  mere  fraud  of  the  lord  by  the  heir, 
in  conjunction  with  the  devisees ;  who,  so 
far  from  really  and  boadfide  disclaiming  (as 
it  is  pretended))  appear  actually  to  have 
dealt  with  the  estate  as  their  own,  and  to 
have  made  it  the  subject  of  bargain  in  fur* 
tberance  of  the  design  to  evat^  the  pay* 
nent  of  the  customu-y  fines. 

Mr,  Lwgt  in  reply,  was  stopped. 

tmd  Tenterdm. — It  appears  to  me  that 
this  return  is  ineufBcient.  By  the  common 
law,  a  copyhold  estate  in  fee  remains,  after 
lurrender,  in  the  surrenderor  and  his  heirs, 
until  the  surrenderor  comes  in  and  is  actu* 
ally  admitted.  Here  the  surrenderees  were 
the  devisees  under  the  will ;  but,  on  the 
death  of  Uie  testator,  I  take  it  to  be  clear 
that  the  estate  dncended  to  the  heir ;  sub- 
ject to  dw  right  of  the  devisees  to  come  in 
and  be  admitted.   When  the  appmntees  in 

(1)  t  Wilf.  13. 

(S)  S  Bun.  &  Aid.  SI. 

(3)  1  MmU.  6tT, 

(4)  1  Stra.  487. 
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this  case  (the  devisees)  declined  to  come  in 
and  be  admitted,  the  obstruction  was  re- 
moved ;  and  the  heir  had  then  a  clear  right 
of  admittance.  If  the  effect  of  the  deeds 
mentioned  in  the  return  is,  that  the  parties 
have  made  a  bargain  in  order  to  deprive 
the  lord  of  his  just  right  to  certain  fbes,  be 
must  seek  his  legal  remedy,  but  that  legal 
remedy  is  not  by  refusing  to  adroit  the 
heir. 

Mr.  Justice  Bayley. — ^The  lord  has  a  right 
to  have  a  legal  tenant ;  and  I  concur  in 
opinion  with  my  Lord,  that  the  legal  tenant 
is  the  heir-at-law,  subject  to  the  right  of  the 
surrenderee  to  come  in  and  be  admitted.  The 
lord  has  no  right  to  call  at  all  upon  the 
surrenderee.  The  heir-at-law  may,  before 
admittance,  do  a  numbn  of  acts  indicative  , 
of  l^al  ownership,  except  any  act  agunst 
the  lord;  and  the  admittance  indeed  is 
chiefly  to  the  benefit  of  the  lord,  as  he  then 
can  claim  the  performance  of  all  duties  and 
obligations  from  the  heir  as  tenant.  At 
one  time  it  was  doubted  whether  a  manda- 
mus could  issue  for  the  purpose  of  admit- 
ting the  heir;  because  it  was  considered 
that  he  had  a  complete  legal  title  without 
admittance ;  but  a  case  in  Bamewall  and 
Cresmell  has  corrected  this  (5).  The  heir 
has  a  right  to  be  admitted,  in  order  that  be 
may  attend  at  the  lord's  court,  form  one  of 
the  homage,  and  take  ^rt  in  the  proceed- 
ings. 

Afr.  Justice  Littledak. — The  question 
now  before  the  Court  is  perfectly  indepen- 
dent of  any  whidi  may  be  raised  as  to  tbe 
amount  of  the  fine  to  which  the  lord  will  be 
entitled  upon  admittance.  We  are  only  to 
ascertain  who  has  the  legal  right  to  be  ad- 
mitted. If  the  deeds  which  are  mentioned 
in  the  return  be,  as  suggested,  a  mere 
scheme  to  defeat  the  lord  of  his  just  rights, 
he  must  seek  his  remedy  by  action  at  law 
or  bill  in  equity,  as  he  may  be  advised.  As 
the  devisee  here  did  not  come  in  to  be  ad- 
mitted, the  case  is  the  same  as  if  no  devise 
had  been  made ;  and  the  right  of  the  heir- 
at-law  to  be  admitted  is  clear  and  complete. 

Mr.  Justice  Parke. — The  case  lies  in  the 
smallest  compass.  The  heir  would  have  a 
right  to  be  admitted  (subject  to  the  right  of 

(5)  The  letnied  Jadga  illaded,  bo  doubt,  to  tbo 
csM  of  Tba  King  *.  tlw  Brewen^  Conpiay,  3  B.  fie 
C.17S;  S.C.4DL&R.49S. 
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devisee  to  come  in  afterwards),  even 
had  there  been  no  disclaimer.  The  estate 
could  not  past  unto  the  surrenderee  until 
admittance ;  and  it  therefore  descended,  in 
the  first  instance,  to  the  beir>at-law  as  a 
matter  of  course.  With  the  dispute  about 
the  fines,  we  have  nothing  whatever  to  do. 

Ruie  Jw  a  peremptory  numdamut. 


The  practice  is.  eanstawly  against  that  laid 
down  in  TtamMt, 

Rute  ahtoluig. 

[For  the  praetioe  after  judgment  against 
husband  and  wife,  see  Sparkes  v.  BeU  and 
8B.  &C.  1 ;  £M.  &R.  124;  (I Law 
Joum.  K.B.  S06.] 


)39.  1 


LAWBOH  V.  8HBPBBARD  AND  UX. 


18)39 
Nov, 

PnKtiee~-Huthand  and  Wife — ArretU 

Where  hatband  and  n'lfe  are  both  arretted 
for  a  debt  due  from  the  wife  before  mar- 
riage,  the  Courtnill  letandeihe  arrett  as  to 
her,  komeeer  fraudulent  may  have  been  her 

The  husband  and  wife  had  be«i  armted 
in  this  case  for  a  debt  due  from  the  wife 
befbre  marriage ;  whereupon  a  rule  had 
been  obtained  for  setting  aside  the  arrest  as 
to  the  wiftt  and  for  the  plaintifi'  to  pay  the 
costs. 

ilfr.  F.  Pollock  shewed  cause,  upon  affi- 
davits which  certainly  made  out  a  strong 
case  of  dishonesty  against  the  wi&,  who,  it 
appeared,  had  abundance  of  property,  which, 
on  her  marriage  with  her  present  husband^ 
she  had  caused  to  be  settled  on  herself. 
She  had  declared  she  would  rot  in  gaol  be- 
finre  she  windd  pay  the  plaintiff.  Her  pre- 
wnthiwbaul  was  an  uncertificated  bankrupt 
and  not  worth  pursuit.  Under  these  ch> 
emnstwoes  (and  by  analogy  to  the  case 
where  the  wife  was  sued  akme,  and  where, 
if  she  had  been  guilty  of  fraud,  the  Court 
would  not  assist  her)  it  was  submitted  that 
the  Court  would  not  relieve  her :  Robartt 
T.  ilfoseii  and  I7».(l). 

Mr,  Justice  Bayley. — That  case  professes 
to  lay  down  the  general  rale ;  it  most  clearly 
ia  wrong }  we  have  no  ^seretimi. 

Mr.  JuHiee  PorAe.— The  case  in  Tamton 
was  considered  in  Chw^s  v.  Fry  and  Ux,{t). 


1829. 
Nov 


29.  > 

^     S    TIMICODTU  V.  TAYI-Oa. 

Pritoner — Debt  under  20/. — Nonstat. 


1  Bun.  ft  Aid.  IfiS. 


1.  Whether  a  plaintiff,  who  is  in  custody 
by  reason  of  a  judgment  Jhr  costs,  is  entitled 
to  the  assistance  of  the  48  Geo.  3.  c.  12S — 
quare.    Semble  that  he  is  not. 

9.  But  if  he  is  at  all  entkled,  he  cannot 
be  dieekarged  if  the  costs  of  the.  judgment 
eneediUiC 

The  plaintiff  wu  in  execudixi  for  the 
costs  of  judgment  of  nonsuit  amounting  to 
S4/.  Having  been  in  execution  for  more 
than  a  year,  he  had  obtained  a  rale  under 
the  48  Geo.  S.  c.  138,  calling  upon  the 
defendant  to  shew  cause  why  he  should  not 
be  discharged  out  of  custody. 

Mr.  Collman  shewed  cause. — This  ease 
is  not  within  the  act,  which  applies  to  de- 
fendants only,  and  solely  to  cases  of  debt. 
Rexy,  Dunne(l),  Rex  v.  Ctifford{2).  Re- 
liance may  be  placed  by  the  other  side  on 
the  case  of  Rouhnce  Heniling(9\  as 
decidiiur  that  the  act  is  i^idicable  to 
plaintiw.  There  the  pliuntiff  was  nta- 
ated  similarly  to  the  present  plaintiff.  It 
is  not  necessary  to  irapu|^  the  authori^ 
of  that  case,  as  there  the  judgment  Was  for 
a  sum  under  20/. 

Mr.  Archboldi  oontri,  relied  upMi  the 
ease  of  Romance  v.  HenUng,  as  shewing  that 
the  act  applied  to  plaintiffs ;  and  contend- 
ed that  the  amount  ^  the  costs  was  inma- 
terial,  as  costs  are  excluded  by  the  statute. 

Mf.  Justice  Bayley.— The  words  of  tbc 
act  ire,  **  tm  debt  or  dami^  not  nueed- 
ing  20/."   Primd  facict  it  applies  to  defen- 


fOl. 

4  Law  Jonm.  K.B.  178. 
tBt. 


Digitized  by 


Google 


MICHAELMAS  TERM,  1829. 


danta  only.  If  the  case  of  Rcylawx  v. 
Hen/ling  be  pressed  upon  us,  to  shew  that 
the  act  baa  been  held  to  apply  to  plaintiffs, 
it  is  to  be  observed,  that  the  reason  therein 
given  goes  to  exclude  this  plaintiif ;  for  it 
is  there  said  by  Lord  Ellenborough  that 
the  costs  became  a  debt  by  the  judgment. 
There,  the  amount  was  under  20/.  If, 
then,  the  judgment  became  a  debt,  it  ex- 
ceeded 20/. ;  and  so  is  not  within  the  act. 
If  we  were  to  hold  differently,  we  should 
be  legislating  and  not  expounding. 

Mr.  Justice  LiilledaU. — The  object  of 
the  act,  if  taken  from  the  preamble,  would 
appear  to  apply  to  defendants  only ;  but, 
it  in  order  to  bring  a  case  like  this  within 
the  act,  it  be  said  that  the  costs  become  a 
debt  by  the  judgment,  they  must  be  under 
20/. ;  otherwise,  it  is  impossible  to  say  that 
the  case  comes  fully  within  the  act. 

Mr.  Justice  Parke. — I  do  not  think  the 
act  was  intended  to  apply  at  all  to  plain- 
tiffs; and,  therefore,  I  think  the  case  of 
Roylance  v.  Hewling  is  no  authority.  But 
if  it  were,  it  does  not  apply  to  this  case,  as 
the  amount  of  the  debt  (if  debt  it  could  be 
considered)  exceeds  30/. 

RiUe  discharged. 


jj^^    J    ^    SMITH  V.  HOLTZMEYER. 

Sureltf — Annual  Office, 

1.  Bond  cmiditu  ned  for  the  faithful  "per- 
formaiice  of  the  duties  of  an  annual  officer, 
extendi  only  to  the  duties  of  the  current  year  ; 
unless  it  be  distinctly  expressed  that  it  is  in~ 
tended  to  apply  to  future  years. 

2.  The  annual  re-appointment  to  the  office 
is  evideM:e  that  it  is  an  annual  office,  for  the 
purpose  of  such  a  bond. 

Debt  on  bond  by  the  plaintiff,  as  clerk 
to  the  trustees  under  the  act  46  Geo.  S. 
c.  89  (local),  for  regulating  the  parish  of 
St.  Mary,  Whitechapel,  against  the  defen- 
dant, as  surety  for  one  C.  F.  Althans^  a 
collector  of  the  poor  and  watch-rates  of 
that  parish. 

The  bond  recited,  that  the  trustees  had, 
at  a  public  vestry,  appointed  Althans  to 
be  one  of  the  collectors  of  the  several  rates 
to  be  made  by  viruie  of  die  act,  (except 
Vou  VIU.  K.B. 


the  church-rate)  and  to  make  hira  an  allow- 
ance of  6d.  in  the  pound  on  ^e  amount  of 
the  money  he  should  collect ;  and  that  the 
defendant  had  consented  to  become  surety 
for  the  due  and  faithful  execution  of  the 
ofBce. 

The  condition  of  the  bond  was, 
.  1.  That  Althans  should  demand  and 
collect  all  monies  in  the  said  rates  which 
he  had  been  appointed  to  collect  of  the 
persons  from  whom  the  same  should  be 
payable. 

2.  That,  in  case  of  non-payment,  he 
should  duly  enforce  the'  powers  of  the  act 
against  the  defaulters. 

S.  That  he  should  deliver  to  the  trustees 
true  and  perfect  accounts  of  his  receipts 
and  disbursements,  with  {>ro|>er  vouchers. 

4.  That  he  should,  withm  forty-eight 
hours  after  receiving  any  sum  amounting 
to  50/.,  pay  the  sum  to  the  trustees  or  their 
bankers. 

5.  That  he  should  verify  his  accounts 
upon  oath. 

6.  That,  generally,  he  should  diligently 
execute  the  office. 

(The  pleadings  ran  to  great  length ;  but 
the  point  upon  which  the  argument  turned 
renders  it  unnecessary  that  they  should  be 
given.) 

The  cause  was  tried  before  Lord  Tenter- 
den.  C.  J.,  a^the  Guildhall  sittings  after 
Trinity  term  1829,  when  the  following  ap- 
peared to  he  the  principal  facts. 

The  act  of  parliament  in  question  di- 
rected the  rates  to  be  made  annually  in  the 
month  of  June,  The  power  to  the  trustees 
was  to  take  security  from  the  collectors, 
either  annual  or  otherwise. 

The  collector  who  preceded  Althans  had 
been  appointed,  in  August  1825,  collector 
for  the  ensuing  year.  This  would  end  in 
August  1826.  But  on  the  19th  of  October 
1 825,  on  the  death  of  that  collector,  Althans 
waa  appointed  for  the  remainder  of  the 
year.  This  would  end  in  August  1826. 
In  August  1836,  he  was  re-appointed  for 
the  year  ensuing.  And,  in  August  1827, 
he  was  re-appointed  for  the  year  ensuing, 
which  would  end  in  August  1828. 

The  bond  was  dated  the  25th  of  Octo- 
ber 1825. 

The  default  of  Alilians,  which  was  the 
subject  of  this  action,  arose  admittedly 
after  the  expiration  of  the  first  year  of  hu 
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appointment ;  and  the  main  question  waa, 
whether  the  bond  would  extend  to  a  de- 
ficiency in  his  accounts  in  January  1828, 
notwithstanding  his  annual  re-elections  in 
18S6  and  1827. 

Lord  Tenterden  was  of  opinion  that  the 
bond  did  not  so  extend ;  and  thereupon  a 
Terdict  was  found  in  point  of  form  for  the 
plaintiff;  but  no  damages  were  assessed  on 
the  breaches  su^ested.  Liberty  was  re- 
served to  the  plaintiff  to  move  to  enter  a 
verdict  on  the  suneation  of  breaches ;  the 
amount  to  be  settled  by  arbitratioDf  if  the 
Court  should  be  of  opinion  that  the  condi- 
tion of  die  bond  entitled  the  plaintiff  to 
recover. 

-  TIfr.  F.  Pollock  now  moved  accordingly. 
According  to  the  case  of  Curling  v.  Cbalk- 
len(l),  this  bond  is  sufficient  to  cover  the 
future  years!  There  the  appointment  was 
to  a  similar  ofike ;  and  it  was  held,  that  the 
bond  extended  to  the  following  years,  as 
well  as  that  in  which  the  appointment  took 
l^ace.  I'he  only  difference  is,  that  the 
condition  there  waa  in  respect  of  rates  to 
be  levied.  The  local  act,  in  the  present 
ease*  does  not  specify  for  how  long  the 
collector  shall  be  appointed.  The  case  of 
Pepmn  v.  Cooperijt)^  appears  to  limit  the 
liabdity  ;  as,  there,  the  surety  was  held  not 
to  be  liable  for  subsequent  years  ;  but  the 
treason  given  by  the  Court  for  that  judg- 
ment was,  that  the  act  which  there  autho* 
rized  the  taking  of  the  security,  shewed 
that  the  office  was  an  annual  office.  Here, 
nothing  appears  in  the  act  to  shew  that 
the  office  was  annual ;  and  the  power  given 
to  the  trustees  to  take  the  security  annually 
or  otherwise,  would  import  that  it  was  not 
of  necessity  annual. 

Lord  Tenierdtn, — I  think  there  is  nothing 
to  earry  the  liability  upon  this  Ixmd  be- 
yond rae  current  year.  I'he  re-appoint- 
ments ^ewed  that  the  office  waa  consi- 
dered as  annual. 

Mr.  Justice  BayUy. — If  the  office  be 
annual,  there  are  cases,  from  that  of  Lord 
Arlington  v.  Merricke  (3),  to  shew  that  the 
liability  of  the  surety  only  continues  for 
the  current  year.   There  waa  the  case  of 

(1)  3Hsn.&SeI».50f. 
(<)  9  Bun.  fr  AM.  481. 
(3>  t  asnad.  411. 


The  Wardens  of  St,  Smiimr%  SmUhwark,  t. 
Botiock  (4),  to  the  same  effect  If  there  be 
a  re-appointment  to  the  office,  there  must 
be  a  new  surety  bond,  unless  it  be  dearly 
and  distinctly  stated  that  the  liability  is  to 
continue  for  the  future  years  of  re-appoint- 
ment. 

The  other  Judges  concurring — 

[See  also  The  Liverpool  Water  Workt 
Company  t.Allmuonf  6  East,  507;  Hastell 
T.  Long,  S  H.  &  S.  S63 ;  and  Leadley  v. 
EwMSi  t  Bmg.  S2,  9  Moore,  ICS,  S  Law  J. 
CP.  108.] 


1829.      }      TOUNO  V.  SPEKCIK  AMD 
Nov.  21.  )  AMOTHBa. 

Lm^ord  and  Tenamt — Retersitm. 

A  tenaiA  ha*  no  right  to  make  any  altera' 
turn  m  the  demised  premises ;  not  even  that 
ivAtcA  may  improve  their  value,  if  such  an 
alteration  »Ul  t^ect  the  evidence  of  the  iand~ 
hrJPs  tiffe,  either  by  the  aUeration  not  having 
the  character  of  an  act  done  by  a  mere 
tenant,  or  by  its  catuing  a  dS^fiadty  m  q/2er- 
mardt  froving  the  identity  of  the  prewueee. 

This  was  an  action  on  the  case.  The 
declaration  stated,  that  the  defendants  were 
possessed  of  a  certain  messuage  and  dwdl- 
ing>house  in  Stowell>street,  in  Newcastle- 
upon-Tyne,  as  tenants  to  the  plaintiff;  that 
the  plaintiff  waa  entitled  to  the  reversion ; 
and  that  the  defendants,  against  the  will  of 
the  plaintifl^  palled  down  part  of  the  wall 
and  made  a  door  out  of  the  house  into 
Stowell-street ;  whereby  the  house  was 
greatly  weakened  and  injured,  and  the  plain- 
tiff was  greatly  prejudiced  in  his  rever- 
sionary interest  in  the  premises.  There  were 
other  counts  simihr  in  the  statement  of  the 
facta ;  but  charging  as  a  consequence,  that 
other  houses  in  Stowell-street,  belonging  to 
the  plaintiff,  were  injured  by  the  opening  of 
the  door  out  of  the  house  occupied  by  the 
defendants. 

The  defendants  pleaded  the  genera! 
issue. 

(4)  >  New  iUfh  176. 
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The  ciUM  wu  tried,  befinre  Mr.  Jnstioe 
Btyley*  at  the  Sprii^  Assiaei  for  Northum- 
berland^ 1828,  when  the  plaintiff  bad  a 
verdict  widi  nominal  damages,  subject  to 
the  opinion  of  the  Court  on  the  following 

CASE. 

In  the  month  of  March  1825,  the  defen- 
dants became  tenants  to  the  plaintiff'  of  a 
house  in  Stowell-street,  for  a  term  of  four- 
teen years,  determinable  by  either  party  at 
the  end  of  seven  years.  In  1 8S7  the  de- 
fimdams,  without  the  leave,  and  eontrary 
to  the  wish  jof  the  plaintiff,  opened  a  door 
fiom  the  aaid  bouse  into  etowell-streat, 
where  the  pUintiff  had  several  other  houses 
near  to  that  occupied  by  the  defendants,  and 
evidence  was  given  on  both  sides  as  to  the 
effect  thereby  produced  on  the  house  in 
which  the  door  was  made,  and  the  plaintiff's 
other  bouses  situate  in  the  same  street. 
The  learned  Judge  directed  the  jury  at  all 
events  to  find  a  verdict  for  the  plaintiff  with 
nominal  damages,  on  the  ground  that  the 
defendants  had  no  right  to  open  the  door, 
and  also  desired  them  to  say,  whether  any 
actual  injury  was  thereby  done  to  the  house 
occupied  by  the  defendants,  or  to  the  plain- 
tiff**  other  houses  in  Stowell-atreet,  in  mder 
that  the  opinion  of  the  Court  might  be 
Uken,  if  they  should  find  that  no  actutd 
injury  had  been  done.  The  jury  found  that 
the  defendants  did  pull  down  the  wall  and 
erect  the  door  without  the  leave  and  against 
the  wish  of  the  plaintiff,  but  that  the  house 
occopied  by  them  was  not  thereby  weakened 
or  injured  in  any  respect,  and  that  no  injury 
was  thereby  occasioned  to  the  plaintiff's 
other  dwelling-houses  in  Stowell-street. 
The  question  for  tlie  opinion  of  the  Court 
was,  whether  the  plaiutiff  was  entitled  to  a 
verdict  with  nominal  damages. 

The  case  was  argued  early  in  this  term, 
by  Mr.  Ingham  for  the  plaintifi^  and  by 
Mr.  Crtumell  for  the  defendant. 

For  the  plaintiff,  it  was  contended,  that 
the  action  was  maintainable  ;  although  the 
jury  had  found  that  no  actual  injury  was 
done  to  the  house  or  to  the  other  nouses  of 
the  plaintiff:  that,  the  act  of  the  tenant  being 
unlawful,  inasmuch  as  it  was  not  justified 
by  his  tenancy,  the  right  of  action  followed 
aa  a  consequence.  The  richt  of  a  tenant 
was  defined  by  Mr.  Justice  Bayley  and  Mr. 


Justice  Holroydin  Aim»f  v.  7%ompfon(I), 
(according  to  the  latter  learned  Judge,)  the 
use,  but  not  the  dominion  over  the  property. 
Indeed,  in  Doe  d.  Vtckery  v.  /acjbon(2), 
this  very  act  of  breaking  a  doorway  through 
a  wall,  was,  by  Lord  Ellenborough,  held  to 
be  a  forfeiture  of  the  lease  ;  and  tliat  such 
forfeiture  was  not  waived  by  a  subsequent 
acceptance  of  the  rent.  But  an  act  like  the 

E resent  is  substantially  injurious  to  a  land- 
trd,  inasmuch  aa  it  injures  the  title.  It  is 
an  act  inconsistent  with  the  character  of 
tenancy,  and  assumes  a  claim  of  ownerahip 
which  the  landlord  is  entitled  immediately 
to  oppose  by  asserting  his  right.  It  also 
works  injury  to  the  landlord,  inasmuch  as 
it  alters  the  description  of  the  property ; 
and  where  leases  are  for  long  periods,  such 
acts  as  these,  repeated,  might  render  it 
difficult  for  the  landlord  to  prove  the  iden- 
tity of  the  property.  This  has  been  held 
even  in  cases  where  the  alteration  bas  been 
beneficial  to  the  property  as  regards  its  im- 
mediate annual  value :  CoU  v.  (7ree»  (3). 
All  the  earlier  cases  are  collected  in  Wil- 
Uam*'*  Saunders  (4). 

For  the  defendant,  it  was  contended, 
chat,  as  the  jury  had  n^tived  iinury  to  the 
bouse,  the  defendant  was  entitled  to  the 
verdict;  and  that  the  diatinction  which  had 
been  advanced,  between  injury  to  the  houae 
and  injury  to  the  reversion,  was  not  tenable. 
Nor  was  the  question  left  to  the  jury,  whe- 
ther this  su^ested  description  of  injury  had 
been  stistained.  The  ctae  of  Doe  d.  Vickery 
V,  Jackson  does  not  conclude  this  question. 
It  was  at  Nisi  Prius,  and  by  the  report 
does  not  appear  to  have  been  much  consi- 
dered. Farrant  v.  Thompson  is  distinguish- 
able ;  for  there  a  part  of  the  freehold  was 
pulled  down.  And,  upon  principle,  such  an 
actic»)  as  this  (which  is  in  the  nature  of  an 
action  of  waste)  cannot  be  maintained  with- 
out proof  of  actual  injury.  Bedingfeld  v. 
Oaswif  (5)  seems  to  have  been  the  first  of 
these  actiona ;  but  the  principle  was  not 
there  much  discussed.  In  Jesser  v.  Oif- 
/ord{6),  the  right  to  maintain  the  action  waa 
pnton  the  ground,  that,  by  the  act  done,  the 

(1)  5B.& A.8f6;  ■.e.tD.ftR.l. 
(t)  t  Sisrk.  N.P.C.  893. 

(3)  lLeTint,309. 

(4)  Vol.1,  p.  346.  ooteB. 
(b)  S  Levins,  M9. 

(6)  4  Bonow,  S141. 
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reversionary  intcrcBt  became  less  valuable. 
That  fact  does  not  appear  in  this  case.  In 
Jackson  V.  Pesked{7)  the  judgment  was  ar- 
rested, because  it  was  not  averred  that  the 
act  complained  of  was  injurious  to  the  plain- 
tiff's reversion  ;  yet  the  act  (here  done 
must  have  caused  as  much  inconvenience,  as 
to  evidence  of  title,  as  that  nliicli  ia  now 
complained  of.  In  Strotter  v,'  Barr  (S)  the 
Court  of  Common  Pleas  considered  actual 
injury  as  essential  to  the  maintaining  of  the 
action.  The  same  view  of  the  law  was 
taken  in  Fergut$on  v.  Cristall  and  another 
(9) ;  and  in  WiUUma  v.  Morland{\ii),  Mr. 
Juttiee  Littledale  gives  it  as  his  opinion, 
that,  to  support  this  action,  there  must  be 
actual  temporal  damage.  In  C<myn$'s  Dig. 
tit.  "  Waste,"  many  instances  of  waste  are 
given ;  some  of  them  are  very  strict  and 
harsh,  but  none  so  strict  or  harsh  as  this. 
In  The  Oovemors  of  Harrow  School  v.  Al- 
dertoa(ll),  the  distinction  now  taken  by  the 
other  side  was  denied  by  Lord  Eldon.  And 
the  necessity  of  actual  damage  was  held  by 
Mr.  Justice  Chambre  in  a  case  o€  Rigg  v. 
Parjonj,  which  was  cited  in  Pindar  v.  Wad$- 
worM  (12). 

In  reply,  it  was  observed,  that  the  remark 
made  upon  the  case  decided  by  Lord  El* 
lenborough,  applied  equally  to  tliat  which 
had  been  last  cited  upon  the  authority  of 
Mr.  Justice  Chambre  ;  and  that  in  the  case 
of  The  Provott  and  Scholars  of  Queen's  Col- 
lege, Oxford,  V.  Hallell{\S),  it  was  held, 
that  such  an  action  was  maintainable ;  al- 
though there  was  no  present  injury  to  the 
inheritance. 

The  Court  took  time  to  consider  ;  and 
this  day  the  judgment  was  delivered  by — 

Lord  Tenta-den. — Afler  stating  the  case, 
hts  Lordship  observed — We  cannot  take 
upon  ourselves  to  say  tliat  this  was  such  an 
injury  to  the  plaintiff's  reversion  as  to  en- 
title him  to  maintain  (he  action  in  point  of 
law,  unless  a  jury  say  that  some  injury  has 
been  sustained  by  that  reversion.   Some  of 

(7)  1  Maa.&Sclw.SSS. 

(8)  dBing.  153;  9  M.  &  P.S07;  6  Law  J. 
CP.  34& 

(9)  5fiiiig.305i  s.cSai.a:  P.AM;  7  Law  J. 
CP.  91. 

(10)  S  B.  &  C.  910 ;  s.  e.  4  D.  &  R.  583. 

(11)  tBoi^&Pur.86. 
(It)  S  £wt,  154. 
(13)  14  EaM,  <8». 


the  earlier  cases  ran  into  very  nice  distine- 
ttons;  some  are  not  reconcileable  with  each 
other,  and  some  are  not  reconcileable  with 
justice.  But,  as  far  as  regards  the  evidence 
of  title,  the  landlord  certainty  has  a  right  to 
say — "  You  shall  do  nothing  that  may  de* 
tract  from  the  evidence  of  my  title,  even 
though  it  should  improve  the  value  of  the 
property."  On  that  ground,  among  others, 
the  case  was  put  in,  the  course  of  the  aigu- 
ment  by  the  plaintiff's  counsel.  Upon  these 
facts  we  cannot  say,  that  the  opening  of  this 
door  would  afiect  the  evidence  of  the  plain- 
tiflfs  title.  Ifa  jury  should  think  it  would, 
the  plaintiff  will  be  entitled  to  maintain  the 
action ;  but,  as  this  question  was  not  left  to 
the  jury  on  the  trial,  there  must  be  a  new 
trial,  unless  the  parties  agree  to  a  stet  pro- 
eesMi. 

Rule  for  a  new  trial,  unless,  ^c. 

[See  also,  on  this  point,  Harding  v.  Har- 
rison,  S  Law  Joum.  K.B.  X49.] 


Nov   S8    5    GAINSf  ORD  D.  HAESHAU. 

Prisoner — Lords'  Act, 

The  turnkey  of  the  prison  is  the  agent  of 
the  defendant  for  the  purpose  of  receiving  the 
weekly  allowance  under  the  Lords'  Act ;  and 
if  a  payment  be  duly  made  to  and  accepted 
btf  him,  (he  Court  will  not  afierrt-ards  enter- 
tain  the  question  n'hcther  the  payment  was 
made  in  good  or  bad  money. 

The  defendant,  being  in  execution  at  the 
suit  of  the  plaintiff,  was  in  the  receipt  from 
him  of  the  usual  allowance  under  the 
Lords'  Act.  For  the  defendant  it  was 
contended  that,  on  occasion  of  the  payment  - 
made  to  the  turnkey  on  the  Slstof  August 
last,  a  bad  shilling  had  been  given,  and  for 
this  the  defendant  sought  to  be  discharged 
out  of  custody  on  the  authority  of  the  case 
of  A  gutter  V.  WHson{\'), 

Mr.  The$iger  shewed  cause  upon  the 
fact  that  the  turnkey  had  received  the 
money  without  objecting;  and  that  he 
must  be  considered,  for  this  purpose,  as 
the  agent  of  the  defendant,  accoraing  to 

(1)  7TRniUr. 
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the  opinion  of  Mr.  Justice  Bnller,  reported 
in  a  note^to  FStker  v.  Bull  (2 ). 

There  was  also  a  dispute  upon  the  &ct 
whether  the  shilling  was  bad  or  not. 

Mr.  Chittjf,  being  heard  contr^,  insisted 
that  the  case  must  turn  upon  the  question 
whether  Che  money  paid  was  good  or  not* 
as  the  case  in  Tatmtmt  was  expressly  in 
point. 

The  Cotrtf  however,  upon  the  ground 
that  the  tnnd^ey  was,  for  this  purpcue,  the 
defendant's  i^^t,  and  that  no  objectimi 
had  been  made  by  him  at  die  time, 

Ducharged  the  rule* 


Award — Enlargement  of  Thne. 

1.  Where  a  Judges  order  of  reference 
direeU  m  mrlnlrtUor  to  make  Aif  award  by 
emch  a  day,  or  by  tuck  further  day  at  he  shall 
emmnt  and  a  Judge  of  the  court  shall  order : 
Held,  tkatt  ike  award  not  being  made  within 
the  Smited  timt,  and  the  time  being  enlarged 
iy  the  arbitratoTy  it  was  necessary  to  obtain 
m  Judges  order  sanctioning  the  enlargement 
before  any  award  was  made. 

2.  Where,  under  rnek  an  order  of 
cace,  lAerswre  saeral  affcndaftecs  hefme  the 
arbitraior  after  the  time  originally  limited, 
though  within  the  time  of  etdargement  made 
^  the  arlntrator  alone ;  but  that  the  arbi- 
trator  had  made  a  further  enUtrgement  after 
the  last  attendanee  before  him,  and  there  was 
no  Judges  order  to  sanction  any  of  the  en- 
largements: Held,  that,  if  the  attendance  of 
Ote  pendant  cured  the  previous  enlargements 
sritheui  amthorily,  the  last  enlargement  was 
made  without  even  any  imjdied  aiOhority,  and 
that  the  award  was  vnd. 

This  was  a  rule  calHi^  upon  the  defen- 
dant to  shew  cause  why  an  attadiment 
abonld  not  issue  against  him  for  his  con- 
tempt in  not  paying  the  debt  and  costs 

K.rsuant  to  the  awa^  in  the  cause,  and  the 
aster's  allocatur  on  the  rule*  which  made 
the  order  of  reference  a  rule  of  court.  The 
fidlowing  were  the  facu : — 

(t)  »T«BBsp.36. 


All  matters  in  difiference  in  the  cause 
were,  by  a  Judge's  order,  dated  19th  of 
Jnne  1828,  referred  to  S.  B.,  a  plasterer, 
so  as  he  should  make  his  award  in  writing 
on  or  before  the  1st  day  of  July  then  next, 
or  on  or  before  such  further  or  ulterior 
day  as  he  should  appoint  in  writing  under 
his  hand,  to  be  indorsed  on  that  order,  and 
the  Court  of  King's  Bench,  or  a  Judge 
thereof,  should  order.  All  the  costs' were 
to  abide  the  event  of  the  award. 

The  arbitrator,  by  indorsement  on  the 
order,  dated  the  29th  of  June  1822,  enUiraed 
the  time  until  the  6th  of  November  £en 
nexL 

By  a  second  indoraement,  dated  the  6th 
of  November  1822,  he  further  eolaned 
the  time  until  the  28rd  of  January  t£en 
next. 

By  a  third  indorsement,  dated  the  S3d  of 
January  1823,  he  further  enlarged  the 
time  until  the  16th  of  April  then  next. 

The  last  meeting  before  the  arbitrator 
was  on  the  7th  of  April  1823. 

By  a  fourth  indorsement,  dated  the  1 6th 
of  April  1 62S,  he  further  enlarged  the  time 
until  the  1st  of  June  1823. 

No  Judge's  order  was  obtained  in  respect 
of  any  of  these  enlargements. 

The  award  was  dated  the  Slst  of  May 
1828 ;  and  ordered  the  defendant  to  pay 
the  sum  of  IR  6f.  7d.  in  full  satisfaction 
of  all  demands.  Hie  award  recited  the 
order  of  reference  ;  but  did  not  recite  aay 
of  the  enlargements. 

The  plaintiff  proceeded  to  make  the 
Judge's  order  of  reference  a  rule  of  court ; 
and  the  several  indorsements  were  made  a 
part  of  the  rule.  The  plaintiff  then  taxed 
his  costs ;  and  demanded  the  sum  awarded 
and  the  taxed  costs  ;  and,  upon  a  refusal 
to  pay,  he  moved  for  an  attachment. 

Mr.  Barstow  now  shewed  cause.-— The 
award  in  this  case  was  not  made  within  the 
limited  time ;  nor  was  the  enlai^ment 
authorised  according  to  the  terms  of  the 
order  of  reference.  The  terms  of  Uie  order 
require  that  the  arbitrator  should  make  his 
award  within  a  limited  time,  or  such  fur- 
ther day  as  he  should  appoint  and  a  Judge 
should  order.  Both  of  them  should  com- 
bine to  found  the  authority  of  the  arbitrator 
after  the  time  originally  limited.  The  case 
otReid  V.  Fryatt{l)  is  the  nearest  to  the 
(1)  lMao.«c8slw.l. 
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present,  bj  reason  of  the  terms  of  the  order 
being  the  same  in  both  eases.  There,  the 
Judge's  order,  allowii^  the  enlargement 
made  by  the  arbitrator,  was  obtained  be- 
tween the  expiration  of  the  original  and 
that  of  the  enbi^ed  dme ;  and  it  was  held* 
that  the  order  had  a  retrospective  eff^ 
and  related  bade  to  the  time  when  the  ar- 
bittator  himself  made  the  enlargement ; — 
and  die  reason  given  by  Lwd  EUenborough 
was,  that  the  arbitrator  himself  had  until 
the  very  last  moment  of  the  limited  time, 
to  make  the  enlargement ;  that  it  followed 
that  the  Judge's  order  might  be  subsequent 
to  it,  and  if  over  the  precise  point  of  time 
might  be  passed,  then  it  became  a  question 
for  the  Judge's  discretion.  That  case, 
therefore,  proceeds  on  the  aasnmption  that 
a  Judge's  order  is  necessary ;  and  only 
deddea,  that  if  the  arbitratw  make  his  en- 
largement within  the  original  time,  and  a 
June's  order  be  obtained  within  the  en- 
larged time*  allowing  of  that  enlugementf 
it  will  be  sufficient.  Here,  the  objectioD 
is,  that  there  has  been  no  Judge's  order  at 
all.  It  mar  be  said,  that  it  is  not  compe- 
tent to  the  defendant  to  take  this  objection, 
because  he  attended  meetings  before  the 
arbitrator  after  the  original  time  had  ex- 
pired ;  and,  consequenuy,  that,  according 
to  the  case  of  Ltatrenet  v.  Hodgson  (i), 
the  defendant,  by  attending  on  the  refer- 
ence, waived  the  objection.  It  does  not 
araearin  the  present  case,  as  it  did  in  that, 
miether  the  defendant,  when  he  so  at- 
tended, knew  that  the  time  had  not  hwa 
duly  enlarged.  But,  giving  the  plaintiff 
the  full  benefit  of  this  answer,  it  can  assist 
him  only  up  to  die  7th  of  A|Hil,  on  which 
day  the  last  meeting  took  pUce.  The  en- 
lai^mmt  then  subsisting  was  up  to  the 
16th  of  April;  but  the  arbitrator  did  not 
make  his  award  within  that  enlvgement; 
for  he,  by  another  enlargement,  dated  the 
16th  of  April,  further  ailarged  the  time. 
The  last  enlargement,  therefore,  is  open  to 
the  objection;  and,  on  the  SIst  of  May, 
when  die  award  was  made,  the  arbitrator 
had  not  the  proper  authority,  nor  had  the 
defendant  done  an^  act  whidi,  by  intend- 
ment, can  be  considered  as  a  vraiver  of  an 
olyeetion  to  his  want  of  anthority.  No 
case  to  be  cited  on  the  other  aide  win  be 

(t)  tY«w|&J«r.i6, 


found  open  to  this  objection.  In  Dickiiu 
V.  Jarpt*  and  amUher{8),  the  power  of  en- 
largement was  given  to  the  arbitrator  alone; 
and  as  the  enlargements  by  him  had  been 
made  a  part  of  the  rule  of  court,  it  was 
held  that  the  Court,  in  a  aubaequent  stage 
of  the  awse,  would  presume  uat  the  en- 
largements had  been  properly  inc<Hp<H«ted 
in  we  rule  of  court,  until  the  contrary  should 
appear.  Here  the  contrary  appears.  The 
arbitrator  does  not  even  recite  as  a  fact  in 
his  award  that  he  duly  enlarged  the  time ; 
though,  if  he  had,  it  would  not  remove  the 

S resent  objection  as  to  the  want  of  a 
udge's  order.  In  all  the  other  cases, — 
George  v.  Lotuley  (4),  DmU  v.  Vtus  (5), 
Wokknherg  v.  Lagtman  (6),  and  Haldem  v. 
Glasscock  (7),— the  power  to  enlarge  waa 
given  to  the  arbitrators  alone  ;  but  no  one 
of  those  cases  could  assist  the  plainti^  as 
in  all  of  them  the  jdaindffi  fiuled  in  ob- 
taining attachments  against  the  defendants 
i^on  one  or  other  of  die  olgeetions  rela- 
tive to  the  enlargement  of  the  time. 

ilfr.  HuteUnsont  contr&.— It  is  not  com- 
petent for  the  defendant  to  make  this 
objection ;  as,  by  attending  before  the  arbi- 
trator when  he  had  no  authority  except  by 
his  own  indorsement,  the  deiendant  did 
thereby  consent  to  waive  any  objection  to 
the  want  of  a  Judge's  order  ;  and,  by  so 
doing  after  the  arbitrator  had-sever^  times 
enlarged,  he  admitted  the  principle,  and 
consented  altogether  to  the  arbitrator  en- 
larging the  time  of  his  own  act  altme.  But 
the  twe  of  court,  which  was  afterwards 
obtained,  aancdoned  all  die  enlugementa, 
and  they  were  incorporated  in  die  rule. 
The  mle  has,  therefore,  a  retrospective 
effect,  according  to  the  case  of  Reid  t. 
Fryatt ;  and,  provided  the  enlargement  be 
allowed  by  the  Court,  it  is  immaterial 
whether  it  be  before  or  after  the  award. 
If,  however,  the  Court  should  be  of  opinion 
that  Judges'  orders  were  necessary,  the 
defendant  has  made  no  affidavit  that  he 
has  searched  for  any ;  and  the  Court  will 
presume  that  the  rule  of  court,  which  in- 
corporated the  oruinal  order  wd  the  ea- 
lai^eaaents,  would  not  have  been  made 

(3)  5B.&C.SS8;s.c.<D.ftR.f85. 

8  Eaat.  13. 
(5)  15  EmI,  97. 
(0)  6TSIIIII.  Ul. 

<r)  5B.«tCSn;  s.c.SD.ftR.Ur. 
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niden  Ju^et*  <»rders  htd  been  prodaced 
to  wsmmt  the  enlargement.  This  the 
Court  will  do,  if  they  hold  that  Judges' 
orders  were  necessary,  as  they  did  in  the 
case  of  Dickint  r.  Jarvit ;  where  Mr.  Jus- 
tice Bayley  said,  "  The  Court  must  have 
credit  for  not  making  it  a  rule  of  court 
without  a  sufficient  ^davit."  So,  here, 
the  Court  will  presume  that  their  rule, 
matiiy  the  Judge's  order  and  the  enlarge- 
ments a  rule  of  court,  would  not  have  been 
made  without  the  evidence  before  them, 
that  every  thing  which  was  proper  to  be 
done  had  been  done.  The  Court,  it  ia  sub- 
mitted, win  presume  anything  rather  than 
decide  in  finrour  of  audi  an  objection. 

Mr.  Juttice  Bayley. — I  think  the  objec- 
tion  must*prevail.  Even  if  the  defendant, 
by  attending  before  the  arbitrator,  had  pre- 
cluded himself  from  taking  the  objection 
as  to  the  enlargements  then  made,  he  does 
not  appear  to  have  attended  after  the  last 
enlargement,  and  his  attendance  cannot  be 
carried  farther  than  to  cure  the  defect  ex- 
isUng  at  that  time.  When  the  arbitrator 
made  his  award  he  waa  therefore  without 
any  antfaoritr.  We  cannot  presume  that 
there  were  Judges'  ordera  allowing  of  the 
enlai^roents,  merely  because  the  rule  has 
been  drawn  op  incorporating  the  original 
order  and  the  enlargements.  If  there  were 
any  such  orders  produced  to  the  Court  at 
the  time,  the  rule  would  appear,  on  the  face 
of  it,  to  be  drawn  up  "on  reading"them, 
as  well  as  on  reading  the  original  order 
and  the  enlargements. 
-  Mr,  Jvt^e  LiUkdaie  and  Mr.  Justice 
Parke  coDcurred. 

RtUe  eUtcharged. 


Znwtaf  Pomer — Action /or  Exccms* 

Where  an  actlof  parGament  authorixet 
eerlain  things  to  he  done,  and  in  a  parlictiiar 
clause  Umiis  the  time  /or  bringing  an  action 
/or  anything  done  "  in  pursuance"  o/  the 
act : — Heidi  tlui^clause  applies  to  an 
oclwn  at  tie  euit  a  person  who  has  mm- 
tained  danu^  bjf  the  negligence  of  the 
pereeeu  wAo  were  domg  that  mhkh,  jjf  dene 


properly,  would  have  been  done  "  in  pnnu- 
ance"  of  the  act. 

Case  against  the  defendant,  as  Treasurer 
of  the  Commercial  Dock  Company,  for  an 
injury  done  to  the  plaintifTs  vessel,  the 
Rebecca,  hy  Ute  a^gence  of  the  company's 
servants. 

At  the  trial,  before  Lord  Tenterden,  at 
the  London  Sittings  before  last  Hilary 
terra,  a  verdict  was  found  for  the  plaintiff, 
aubject  to  die  oj^on  of  the  Court  on  the 
question,  whether  the  action  waa  broi^ht 
in  dme.  The  ease  stated  was  in  snbatance 
as  follows : — 

The  Rebecca  arrived  in  the  Thames  on 
her  homeward  voyage  from  Dantsic  in  June 
1827;  and,  in  the  t^emoon  of  the  28th  of 
June,  was  made  fkst  to  a  buoy  belonging 
to  the  Commercial  Dock  Company,  it  being 
the  plaintiff's  intention  to  discharge  the 
cargo  in  that  dock.  In  the  same  afternoon 
an  attempt  was  made  by  the  servants  of  the 
company,  under  the  dock-master's  direc- 
tions, to  take  the  vessel  into  the  dock ;  and, 
in  the  course  of  that  attempt,  owin^  to 
their  nedigence,  the  injury  was  sustamed 
for  whiai  uis  action  was  brought.  More 
than  six  mcmths  intervened  Mtween  the 
time  of  the  injury  and  the  commencement 
of  the  action. 

By  the  50  Geo.  S.  c.  207,  the  Commer- 
cial Dock  Company  was  established  as  a 
joint  stock  company,  and  certain  powers 
were  conferred  on  the  company,  more  par- 
ticularly set  forth  in  the  act.  By  sect.  94, 
it  was  provided  that  all  actions  brought 
against  any  person  or  persons,  body  cor- 
porate or  pohdc,  for  anything  done  in  pur- 
suance of  the  act,  should  be  commenced 
within  six  months  after  the  fact  committed. 
By  die  55  Geo.  S.  c.  66,  the  former  act 
was  amended.  By  sect.  SO,  it  was  enacted, 
that,  if  any  person  or  persons  should  at 
any  time,  by  the  negligence,  carelessness, 
or  omission  of  the  company,  their  servants 
or  workmen,  sustain  damage  or  injury  ex- 
ceeding 61.,  the  damages  should  be  reco- 
verable in  any  court  at  Westminster,  with 
costs.  And  by  sect.  27,  all  the  powers,  &c. 
of  the  former  act  were  extended  to  this,  and 
the  two  acts  were  to  be  construed  together 
as  one. 

These  acts  were  to  be  considned  m 
part  of  the  case. 
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If  the  Court  should  be  of  opinion  that 
the  action  was  in  time,  the  verdict  wag  to 
stand :  if  not,  a  nonsuit  was  to  be  entered. 

Mr,  R.  V,  Richardi  for  the  plaintiff.— 
The  action  was  brought  in  time.  The 
act  complained  of  was  not  an  act  done  in 
pursuance  of  these  statutes.  The  50  Geo. 
S.  c.  207.  vests  in  the  company  extensive 
powers  over  the  property  of  others  for 
making,  maintaining,  and  improving  the 
docks ;  and  the  most  reasonable  construc- 
tion of  the  limitation  clause  is  to  confine  it 
to  acts  done  really  in  the  exercise  of  those 
powers,  out  of  which  many  disputes  mi^ht 
naturally  be  expected  to  arise,  by  which 
the  company  would  otherwise  be  continu- 
^ly  harassed.  The  rule  seems  to  have 
been  laid  down  in  Cook  v.  Leoaard^l), 
by  Mr.  Justice  Bayley,  in  these  terms : — 
"  Where  an  act  of  parliament  says,  that  in 
the  case  of  an  action  brought  against  any 
person  for  anything  done  in  pursuance  or 
in  execution  of  the  act,  the  defendant  shall 
be  entitled  to  certain  privileges;  the  mean- 
ing is,  that  the  act  done  must  be  of  that 
nature  that  the  party  doing  it  may  reason- 
ably suppose  that  the  act  gave  him  autho- 
rity to  do  it."  The  very  nature  of  the 
present  injury  forbids  the  idea  that  the  de- 
fendants could  reasonably  suppose  that 
what  they  were  doing  was  within  the  act. 
In  £dge  v.  Parker  (2),  where  the  seizure 
of  property  by  the  assignees  of  a  bankrupt 
was  considered  not  to  be  a  thing  done  in 
pursttance  of  the  44th  section  of  uie  Bank- 
rupt Act,  Mr.  Justice  Bayley,  in  deliver- 
ing the  judgment  of  the  Court,  observesi 
"  The  expression  in  pursuance  of  is  appli- 
cable only  where  the  party  can  be  consi- 
dered as  founding  his  act  upon  the  power 
given  by  the  legislature."  In  WaUace  v. 
Smith  (3),  which  will  be  relied  on  by  the 
other  aide,  the  words  were,  **  in  pursu- 
ance, or  under  colour  of  the  act,"  which  are 
more  general  and  comprehensive  than  those 
in  the  present  case.  The  class  of  cases 
relating  to  actions  against  justices  and  con- 
stables, upon  which  reliance  will  also  pro- 
bably be  placed,  are  clearly  distinguishablet 
as  more  latitude  is  given  to  claiuea  pro- 
tecting that  description  of  persons,  than  to 

(1)  6  B.  &  C.  356  i  5  Law  Joun.  Mu.  Csmi.  99. 
(f )  a  B.  «E  C.  700  i  7  Um  Joam.  K.B.  lOi. 
(3)  9  Eist,  115. 


those  who  receive  protection  by  acts  which 
are  chiefly  of  a  private  nature.  For  in- 
stance, Pre^i  V.  Hillman  (4),  which  was  on 
the  14  Geo.  S.  c.  78  (the  Building  Act), 
and  in  Gabg  v.  Wiitt  Canai  CompoMjf  (6), 
the  arbitrator  had  concluded  the  queatifm 
of  fact.  The  case  of  IVeUerv.  Tt^{6) 
was  en  action  against  a  magistrate.  So 
was  Prestige  v.  iVoodman(7).  Parton  v. 
fVilliams{8)  was  an  action  against  a  con- 
stable. fVrightv.  fVales  (9)  vraa  aa^ctioa 
against  a  fen  reeve.  These  cases  shew 
that  the  protection  is  given  chiefly  with 
reference  to  persons  who  fill  a  public  situ- 
ation. The  legislature  never  could  have 
intended  to  extend  the  protection  to  persona 
engi^ed  by  act  of  paruameDt  in  a  commer- 
ciu  wlventure. 

Mr,  F.  PoUocht  contrL— It  was  formerly 
the  object  of  Judges  to  set  about  repealing 
acts  of  parliament  as  deri^atoiy  to  the 
wisdom  of  the  common  law,  but  the.Jndges 
of  modem  times  have  properly  sought 
rather  to  give  effect  to  them.  The  prin- 
ciple, that,  although  the  authority  given  by 
the  statute  has  been  exceeded,  yet,  if  the 
party  acted  bond  fide^  supposing  himself  to 
be  within  its  authority,  the  protection  oon-* 
tinues— was  adopted  in  Blakemore  v.  the 
Qlamorgantkirt  Canal  Company  (10).  The 
case  m  Ed^e  v.  Parker,  which  ia  the  raly 
case  appeann^  to  press  against  the  defen- 
dant, waa  decided  on  the  ground  that  the 
assignees  of  a  bankrupt,  in  seising  goods, 
act  in  virtue  of  their  ownerahip,  and  not  ia 
pursuance  of  the  statute.  But  here*  the 
very  form  of  the  action  in  whidi  the  trea- 
surer is  sued  as  treasurer  of  the  company, 
shews,  that  the  company  are  sued  as  the 
artificial  body  created  by  the  act ;  for  it  is 
not  pretended  that  Mr.  Shaw,  perscmaUy, 
had  anything  to  do  in  the  business;  so 
that  the  plaintiff  himself  (as  Lord  Ellen- 
borough  said  in  Wallace  v.  Smith,)  recog- 
nizea  the  act  of  which  be  comj^aini  as 
done  under  the  statute.   The  ease  of  Sel- 

(4)  4  B.  ft  C.  169  s  S.C.  «D.  &  B.  360  ;  3  Uw  J. 
K.B.  tAS. 

5)  3Mm.Ac8alw.M0; 

6)  9  East.  364. 

7)  1  B.&  CIS;  S.C.  tD.  &R.4S. 
8}  3  Bun.  &  Aid.  330. 

9)  5  Bin;.  S36 ;  «.  c.  t  M.  &  P.  613.S.C.  7  Law 
Jean.  171. 

(10)  3  YoQBf  tt  Jtr.  60. 
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Sek  V.  Smith  and  oiheri  (II)  u  deciiive  of 
the  present.  If  that  case  be  law,  there 
can  be  no  question  left.  That  was  under 
the  Vest  India  Bock  Act,  in  which  there 
is  a  clause  similar  to  diat  which  is  in  the 
present  act;  and  it  was  held,  that  an  action 
of  trover  against  the  treasurer  must  be 
broQght  wiUiin  the  limited  time.  But  it 
is  not  necessary  to  ask  the  Court  to  go  the 
length  of  that  case.  If  the  protection  were 
to  be  confined  to  acts  strictly  within  the 
authority  of  the  act,  it  would  be  unneces- 
sary and  inoperative.  This  view  of  sucfa 
statutes  was  taken  in /^gar  v.  Morgan^li), 
Pratt  tmd  Hillman,  and  the  subsequent 
cases. 

Mr.Richards,  in  reply. — Injustice  would 
necessarily  be  done,  by  holding  the  defen- 
dants protected  by  this  clause.  A  foreign 
owner  might  not  be  able  to  give  instruc- 
tions in  time  to  commence  the  action  within 
six  months.  Undoubtedly  SelUck  v.  Smth 
is  in  point ;  but  it  is  not  law.  It  was  ob- 
served upon  by  Chief  Justice  Best  in  Car- 
ruthers  r.  Payne  (13). 

The  Court  took  time  to  consider;  and 
this  day  the  judgment  was  delivered  in  the 
following  terms  by — 

Mr.  Jiuiiee  BMfley. — We  are  of  (pinion 
Ant  theaetion  was  not  commenced  in  time* 
and  that  it  ought  to  have  been  brought 
within  six  months  from  the  fact  com- 
mitted. The  language  of  the  statute  im- 
poses that  limitation  on  all  actions  brought 
for  aiything  done  "in  pursuance"  of  the 
act.  According  to  the  decisions  on  similar 
words,  the  thing  done  has  been  considered 
as  done  in  psrtwmce  of  the  statute,  wlwre- 
«Ter  it  was  done  bond  fide  in  the  supposed 
discha^e  of  any  duty  imposed  by  the  sta- 
tute, or  in  execution  of  any  powers  given 
by  4t,  and  the  party  has  been  held  in  either 
case  entitled  to  the  protection  ^ven  by 
audi  a  olaose.  That  was  established  by 
the  cases  of  Qahy  v.  WiU$  Canal  Com- 
panji,  Sotten  v.  Ctarkeil4>),  Theobald  v. 

(11)  «C.&F.f84;a.e.4Uw  Jown.CF.  180. 

(13)  5  Biag.  no  i  s.  c.  t  H.  &  P.  499  ;  7  Uv  J. 
CP.  84. 

(14)  6TumL  t9. 
Vol.  VIII.  K.I1. 


CrwSmorf  (15),  Prestige  V.  Wooimm^  Cook 
T.  Leonard,  and  the  other  cases  cited  in 
the  argument.  The  principle  indeed  was 
not  contravened  by  the  plaintiff's  counsel, 
but  it  was  insisted  that  the  Commercial 
Dock  Act  only  gave  the  protection  where 
the  act  was  done  in  the  exercise  of  the 
powers  vested  in  the  company  for  making 
and  maintaining  the  docks,  and  did  not 
extend  to  acts  done  in  admitting  vessds 
under  the  dock-m'aster's  directions ;  and, 
that  the  act  of  the  51  Geo.  S,  which  gives 
a  right  of  action  against  the  company 
for  their  servants'  negligence,  though  it 
contained  a  re-enactment  of  the  former 
act,  also  confined  that  protection  to  acts 
done  in  making  and  maintaining  the  docks. 
But,  on  consideration  of  the  two  docJc 
acts,  we  think,  that  if  the  second  act  had 
never  passed,  the  protection  given  by  the 
first  would  apply  here ;  and  that,  if  the  case 
be  brought  und^r  the  second  act,  that  pro- 
tection is  not  further  limited.  By  the  first 
act  many  powers  and  authorities  over  the 
property  of  others  are  given  to  the  com- 
pany ;  but  the  protection  which  is  given 
for  anything  done  in  pursuance  of  the  act, 
is  not  therefore  confined  to  those  subjects. 
Section  61  empowers  the  dock-master  to 
give  directions  as  to  the  mooring,  &c.  of 
vessels ;  and  section  B2  gives  him  a  con- 
trol over  them  within  a  certain  distance  of 
the  docks.  Section  94  would  apply  to 
cases  of  excess ;  but  it  does  not  follow 
that  it  ia  confined  to  those  cases.  It  was 
in  improperly  executing  the  directions  of 
the  dock-master,  and  in  an  improper  exer- 
cise of  his  control,  that  the  injury  arose 
which  is  the  subject  of  complaint  in  this 
action.  But  those  directions  were  given^ 
and  that  control  exercised  in  pursuance  of 
the  act,  otherwise  the  crew  might  have 
disregarded  the  directions.  If,  raarefore, 
the  second  act  bad  never  passed,  the  dock- 
roaster  might  say,  he  could  not  have  acted 
but  for  the  statute ;  that,  therefore,  he  acted 
only  in  pursuance  of  the  statute,  and  was 
consequently  entitled  to  its  protection  if 
he  acted  iHmd  Jide^  though  erroneously. 
Then,  by  the  51  Geo.  3,  the  company  are 
at  least  placed  in  as  favorable  a  situation 
as  the  dock-master  was,  under  the  former 

(IS)  lBani.acAia.  U7. 
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aet ;  and  what  would  be  a  protection  to  liim 
under  that  act  will  be  so  to  them  under  the 
other.  The  case  of  Wallace  v.  Smith  was 
at  least  a«  strong  as  the  present.  In  that 
caset  bowevert  the  company  agreed  to  pay. 
Whether  the  present  dock  company  will 
do  the  same  in  the  present  case,  it  is  for 
them  to  decide.  It  U  not  necessary  to  go 
the  length  of  the  ease  of  SeiUck  v.  Snuthj 
upon  which  doubt  has  been  thrown  ;  be- 
cause the  case  of  Blakeman  v.  the  Glamor- 
ganshire Canal  Company  decided,  that  a 
mere  nonfeazance  did  not  deprive  the  com- 
pany of  the  protection.  Here,  the  statute, 
m  terms,  authorizes  the  giving  of  direc- 
tions ;  and  the  giving  of  directions  was 
therefore  the  doing  an  act  in  pursuance  of 
the  statute.  The  rule  for  entering  a  non* 
suit  mast,  therefore,  be  made  absolute. 

Noneuit, 


1829.  > 
.U.i 


Bee 


SVKATT  Q.  JErPBBT. 


Fendor  am2  Pureheuer — Lessor's  TUle. 

1.  The  owner  of  leasehold  property  con- 
tracted to  sell  it  "  as  he  then  luld  the  same" 
and  the  purchaser  engaged  to  buy  it  "  with- 
out  requirhig  the  lessors  title."  He  subse- 
guentlyt  at  his  orvn  expense,  examined  t/ie 
lessor's  title,  and  found  it  to  he  defective : — 
Held,  that  netertheUts  he  tvas  not  entitled  to 
nwcDuI  the  contraett  amf  reeeitw  back  hie 
depont  money, 

C  The  leeues  granted  in  the  above  cote 
appaired  to  hone  ^en  granted  under  a  power  ; 
out  thepotvermas  not  properly  pursued;  and 
this  mas  the  defect  tn  the  leases.  But  the 
fact  of  their  hiving  been  granted  under  a 
power  was  not  known  when  the  contract  of 
sale  was  entered  into : — Held,  tlutt  for  the 
purpose  of  suck  contract,  those  who  professed 
to  grant  the  lease^  and  not  the  donor  of  the 
poweVf  must  be  considered  as  the  "  lestor" 
whose  titte  was  not  to  be  mqmred  into. 

Special  assnmpnt  by  the  purchaser 
against  die  vendor  to  recover  back  deposit 
money  and  expenses  incurred  ia  the  inTes- 
tigation  of  ihlt. 


Plea — Non  assumpsit. 

The  cause  was  tried  at  the  Middlesex 
Sittings  before  Hilary  term  1829,  when  a 
verdict  was  found  for  the  plaintiff,  subject 
to  a  case  of  which  the  following  is  the 
substance : — 

CASE. 

On  the  2Srd  of  April  1828,  the  plaintiff 
and  defendant  entered  into  the  fcMlowing 
agreement : — "  William  Jeffery,  of  New- 
ington  Butts,  Surrey,  victualler,  doth  agree 
to  sell  unto  William  Spratt,  of  Shadwell, 
the  two  leases  and  good-will  in  trade  of  the 
house  and  premises  now  occupied  by  him, 
known  by  the  sign  of  the  Rockingham 
Arms,  and  shop  adjoining,  situated  at 
Newingtou  Butts,  in  the  parish  of  St.  Mary, 
in  the  county  of  Surrey  aforesaid,  for  the 
sum  of  4,S50/.,  as  he  holds  the  same,  for  the 
term  of  twenty -eight  years  from  Midsum- 
mer next  ensuing,  at  the  usual  rent  <^ 
IZQl. ;  and  under  fair  and  usual  cove- 
nants only,  except  Uiat  tlie  lessee  is  to 
insure  and  to  keep  the  house  as  a  tavern 
or  coffee-house,  and  to  be  called  the 
Rockingham  Arms.  And  the  said  William 
Spratt  doth  hereby  agree  to  accept  a  pro- 
per assignment  of  the  said  lease  and  pre- 
mises as  above  described,  without  reqidring 
the  lessor's  title ;  and  that  he  will  pay  unto 
the  said  Jeffery  the  said  sum  of  4,250^ 
for  the  same ;  also  the  amount  at  which 
the  goods,  fixtures,  effects,  and  stock  in 
trade  shall  be  valued  as  aforesaid,  together 
with  the  proportionate  value  of  the  unex- 
pired term  in  the  licences,  after  deducting 
the  sum  of 200/.,  which  has  now  been  paid 
as  a  deposit  (the  receipt  whereof  is  hereby 
acknowledged),  and  uke  possession  of  the 
said  house  and  premises  on  or  belbre  the 
5th  day  of  May  next  ensuing,  at  which 
time,  upon  paying  the  several  sums  as 
aforesaid,  he,  the  said  William  Jeffery, 
doth  agree  to  execute  an  effectual  assign- 
ment of  the  said  leases,  and  deliver  up 
possession  of  all  the  said  premises  except 
the  shop,  which  is  underlet  at  will,  and 
also  the  effects  and  stock  in  trade,  and  tQ 
assign  over  good  and  sufficient  licences  to 
the  said  William  Spratt ;  also  to  repair  or 
allow  for  the  external  demised  windows, 
and  pay  and  allow  for  all  rent,  taxes,  gas, 
and  outgoings  up  to  the  day  of  quittii^ 
possession." 
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Shortly  aAer  the  above  agreement  was 
executed,  the  plaintiff's  attorney  received 
from  the  defendant's  attorney  an  abstract 
of  the  vendor's  title  to  the  premises  in 
question,  entitled,  "  Abstract  of  the  title 
of  Mr.  William  Jefiery  to  leasehold  pre- 
mises called  the  Rockingham  Arms,  in  the 
pariah  of  St.  Mary»  Newington,  in  the 
county  of  Surrey."  The  abstract  set  forth 
an  indenture  of  lease,  dated  the  2nd  of 
March  I^IS,  made  between  John  Carter 
and  Samuel  Brandon,  therein  described  as 
the  then  trustees  of  the  will  of  Thomas 
Brandon,  deceased,  of  the  first  part ;  Ste- 
phen Hall,  on  behalf  of  himself  and  bis 
infant  children,  William  Smith  and  Mary 
Ann  his  wife,  Thomas  Fleming  and  Harriet 
his  wife  (which  said  Mary  Ann  Smith  and 
Harriet  Fleming  were  stated  in  such  lease 
to  be  the  only  then  surviving  children  of 
the  said  Thomaa  Brandon,  deceased),  and 
to  be,  with  the  infant  children  of  the  said 
Stephen  Hall,  by  his  late  wife  Elizabeth 
Hall,  deceased,  (one  other  of  the  daughters 
of  the  said  Thomas  Brandon  deceased), 
the  only  devisees  and  legatees  named  in 
his  last  will  and  testament,  of  Uie  second 
part;  and  Joseph  Denyers  of  the  third 
part.  By  this  lease  John  Carter  and  Sa- 
muel Brandon,  with  the  consent  and  appro- 
bation of  the  parties  thereto  of  the  second 
part,  demised  the  premises  in  question  to 
Denyers  for  twenty-five  years,  from  the 
24th  of  June  1812,  at  the  yearly  rent  of 
12GL  After  stating  several  mesne  assign- 
ments, the  abstract  shewed  that,  by  an 
assignment  dated  the  2nd  of  June  1624, 
the  lease  and  premises  became  vested  in 
Alexander  Magnus  for  the  residue  of  the 
term.  The  abstract  then  set  forth  an 
indenture  of  lease,  dated  the  1 7tfa  of  June 
18S5,  between  John  Webster,  of  Upper 
Grosvenor-streeU  Grosvenor-square,  in 
the  county  of  Middlesex,  Doctor  of  Medi- 
cine, therein  described  as  the  then  only 
continuing  trustee  of  the  estates  of  the 
said  Thomas  Brandon,  deceased,  of  the 
first  part ;  Stephen  Hall,  Thomas  Fleming, 
George  Webster,  and  Elizabeth  his  wife 
(one  of  the  grand-daughters  of  Thomas 
Brandon),  Mary  Ann  Hall,  and  Jane  Hall, 
of  the  same  place,  spinster  (two  other  of 
the  grand-daughters),  Stephen  Hall,  Tho- 
mas Brandon  Fleming,  and  Harriet  Fie* 


ming,  therein  deccrlbed  as  parties  benefi- 
cially entitled  to  the  estates  of  the  said 
Brandon  of  the  second  part ;  and  the  said 
Alexander  Magnus  of  the  third  part. 
By  this  indenture  it  was  witnessed,  that  in 
consideration  of  1 ,000/.  paid  by  Magnus  to 
the  parties  thereto  of  the  second  part,  tha 
said  Thomas  Webster,  by  the  consent  and 
direction  of  the  putiea  m  the  second  part, 
demised  the  tvemises  in  question  to  Mag- 
noB,  to  hold  to  Magnus,  his  executors, 
administrators,  and  assigns,  for  nineteen 
years,  to  commence  and  be  computed  from 
the  34th  of  June  1837,  at  the  yearly  rent 
of  1 262.  The  abstract  then  stated  a  bond, 
also  dated  the  17th  of  June  1825,  from  the 
parties  of  the  second  part  to  the  last-men- 
tioned indenture  of  lease  to  Magnus,  his 
executors,  administrators,  and  assigns,  in 
the  penal  sum  of  2,000/.  for  quiet  enjoy- 
ment of  the  premises  against  John  Web- 
ster, his  executors,  administrators,  and 
assigns,  themselves  and  any  claimants  un- 
der them,  or  the  aud  Thomas  Brandon, 
deceased.  The  abstract,  after  divera 
mesne  assignments,  then  shewed  an  assign- 
ment by  indenture,  dated  1 0th  January 
1 826,  of  both  the  above  leases  to  the  de- 
fendant, the  consideration  for  which  assign- 
ment was  4,000/.  Atler  perusing  the 
abstract,  the  plaintiff's  attorney  returned 
it  to  the  defendant's  attorney,  with  several 
queries  on  the  title  written  in  the  margin  ; 
and  amongst  them  were  inquiries  whether 
the  trustees  under  the  will  of  Thomaa 
Brandon,  named  as  the  granting  parties  in 
the  two  indentures  of  lease  of  the  Snd  of 
March  1813,  and  the  17th  of  June  1825, 
had  power  to  grant  leases  upon  a  premium, 
and  whether  the  respective  directing  par- 
ties to  those  leases  were  all  the  parties 
beneficially  interested  in  the  demised  pre- 
mises. 

On  the  5th  of  May  the  vendor's  attor- 
ney returned  the  abstract,  and,  in  answer 
to  those  inquiries,  referred  generally  to 
the  will  of  Thomas  Brandon,  and,  at  the 
same  time,  required  the  plaintiff's  attorney 
to  forward  the  draft  of  assignment,  as  sooa 
as  possible. 

Upon  examining  the  will,  it  appeared 
that  Thomas  Brandon  devised  the  premises 
in  question,  with  other  property,  to  trus- 
tees, their  executors,  &•.  (amongst  whom 
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waa  John  Carter,  one  of  the  granting  par- 
ties in  the  lease  ofthe  3nd  of  March  1813,) 
in  trust  for  his,  the  testator's,  three  daugh- 
ters, Mary  Ann  Brandon,  Elizabeth  Bran- 
don, and  Harriet  Brandon,  in  equal  shares, 
as  tenants  in  common,  and  not  as  joint 
tenants ;  subject  to  a  proviso  giving  power 
ta  the  said  trustees,  or  the  survivors  or 
survivor  of  them,  to  demise  the  estates 
devised  to  them  in  trust  on  building  or 
repairing  leases,  or  common  tenant's  leases, 
for  any  term  of  years ;  so  as  all  such  leases 
made  in  jmrsuance  of  that  his  will  should 
be  made  to  take  effect  In  possession,  and 
not  in  reversion,  or  by  way  of  future  inter- 
est ;  and  so  as  upon  every  such  lease  or 
demise  there  should  be  reserved,  during 
the  continuance  thereof,  the  best  and  most 
improved  rent  that  could  be  reasonably 
had  or  gotten  for  the  same,  without  taking 
any  sum  or  sums  of  mmey  by  way  oi  fine 
or  foregifV. 

At  the  time  when  the  indenture  of  lease 
dated  the  17th  of  June  1885  was  granted, 
several  children  of  Elisabeth  Brandon  and 
Harriet  Brftndon  mentioned  in  the  will  of 
Thomas  Brandon,  beneficially  interested  in 
the  premises  under  the  will,  were  living 
and  infants,  and  did  not  join  in  the  lease; 
and  some  of  such  children  were  living  and 
infanta  at  the  time  when  the  above  agree- 
ment was  made  between  the  plaintiff  and 
the  defendant,  and  also  at  the  time  when 
the  cause  was  tried.  On  the  5th  day  of 
May,  the  day  appointed  by  the  contract 
for  the  completion  of  the  purchase,  the 
defendant  was  prepared  to  ^tve  possession 
of  the  premises,  and  to  assign  the  leases, 
and  the  plaintiff  attended  on  the  premises 
with  his  broker,  but  his  attorney  did  not 
attend ;  and  on  the  following  day,  by  letter 
to  the  defendant's  attorney,  the  plaintiff's 
attorney  stated,  that  before  he  proceeded 
any  further  in  the  business,  or  gave  any 
answer  to  the  question  put  to  him  by  the 
defendant's  solicitor  that  evening,  requir- 
ing to  be  informed  whether  they  meant  to 
complete  the  purchase  or  not,  he  wished 
to  be  informed  whether  the  answers  re- 
turned to  the  plaintiff's  solicitor's  queries 
on  the  abstract  contained  all  the  informa- 
tion intended  to  be  furnished ;  and  whe- 
ther the  deeds  which  he,  the  plaintiff's 


attorney  required,  would  be  prodaoed  to 
tbem :  to  which  letter  the  defendant's  attor- 
ney returned  for  answer,  that  he  did  not 
feel  himself  bound  to  give  any  fbrther 
answers  to  the  queries  in  the  abstract ; 
that  the  deeds  required  to  be  produced 
were  not  in  his  possession ;  and  that  the 
same  related  to  the  lessor's  title,  which 
the  purchaser  was  not  at  liberty  to  inqulrs 
into.  On  the  12th  of  May,  seven  days 
after  the  day  appointed  for  completing  the 
contract,  the  plaintiff's  attorney,  by  letter, 
informed  the  vendor's  attorney  that  he  hftd 
inspected  the  will  of  the  late  Thomas 
Brandon  at  Doctors'  Commons ;  that  it 
appeared  that  the  will  gave  a  power  to  the 
trustees  to  grant  leases,  so  that  no  ]we- 
mium  be  taken  for  the  granting  thereof; 
and  that  the  term  be  made  to  commence 
in  possession,  and  not  in  reversion.  He 
further  stated,  that  the  title  to  the  second 
lease  appeared  on  the  face  of  the  abstract, 
connected  with  the  information  required 
by  the  inspection  of  the  power  under  whidi 
it  was  granted,  to  be  entirely  defective—a 
premium  having  been  taken  for  the  grant- 
mg  thereof,  and  the  term  being  made  to 
commence  in  reversion  and  not  in  posses- 
sion. Under  these  circumstances,  he  in- 
formed the  vendor's  attorney  that  it  was 
his  client's  intention  to  rescind  the  oob- 
tract,  and.  to  require  the  payment  of  the 
deposit  money,  with  interest,  and  the  plain- 
tiff's expenses.  This  requisition  the  de- 
fendant refused  to  comply  with ;  all  the 
parties  interested  who  were  of  age  when 
the  second  lease  was  granted  joined  therein 
and  received  the  consideration  money,  and 
laid  out  the  whole  of  it  in  beneficially 
improving  other  parts  of  the  property 
devised  by  the  will,  whereof  the  premises 
in  question  are  parcel,  for  which  purpose 
money  was  wanted.  The  defendant,  at 
the  time  of  making  the  contract,  declared 
to  the  plaintiff  and  his  broker,  that  he,  the 
defendant,  would  sell  no  other  title  than 
what  he  held,  and  that  be  would  not  sign 
the  agreement  unless  the  stipulation  re- 
specting the  non-production  of  the  lessor's 
title  was  introduced.  The  rent  of  1S6L 
per  annum  was  not,  at  the  time  of  the  trial 
of  the  cause,  the  best  and  most  improved 
rent  that  could  be  reasonably  had  or  got- 
ten for  the  fnemiscs. 
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The  caw  wu  now  argued  by  Mr,  Jar' 
Jme  for  the  plaintiff,  and  iff.  CamfbeU  fiw 

the  defendant. 

Mr.  JardiaUt  tat  the  plaintiff.— It  will 
searoely  be  denied  that  the  title  is  bad ; 
the  question  will  chiefly  be*  whether  the 
pluBtiff  had  a  right  to  inquire  into  the 
lessor's  title.  It  cannot  lorely  be  contended 
or  supposed  that  the  purchaser  contracted 
to  buy  a  title  not  merely  doubtful,  but 
radieaJly  bad.  The  contract  between  the 
pardea  camot  be  io  nnreaionably  eon- 
•trued.  Much  atren  will  be  laid  by  the 
odier  nde  on  the  worda  in  the  contract, 
"  as  he  holds  the  same.'*  Tbts  expres- 
lion  niast  be  understood  to  refer  to  the 
occupation  of  the  defendant,  aud  not  to  his 
tide.  The  defendant  did  not  hold  the  • 
premises  under  the  two  leases,  but  only 
under  that  which  was  runniag  at  the  time, 
the  other  being  the  lease  in  reversion; 
and«  if  the  words  were  to  be  taken  as  re- 
ferring to  the  title,  there  would  be  that 
sort  of  misdescription  which  would  reliere 
the  purchaser  from  the  contract,  aecordii^ 
to  the  opinion  of  Lord  Eldon,  in  the  casea 
i^WiiU  T.  Foljtmbt{\\  and  DnwnU  t. 
LordBotUm{9;). 

Mr.  Campbell,  for  the  defendant. — No 
fraud  by  the  defendant  is  even  suggested ; 
wd  the  plaintiff  has  had  offered  to  him  all 
that  he  bargained  for.  As  to  the  sup- 
posed misdescription,  there  was  none  what- 
ever ;  the  contract  spoke  of  the  leases  in 
the  plural  number — shewed  what  term  re- 
mained— and  shewed  what  rent  the  plaintiff 
would  be  bound  to  pay.  Upon  the  main 
question,  the  Court  are  called  upon  by  the 
plaintiff  to  say  that  a  vendor  of  a  lease- 
hold estate  is  bound  to  shew  the  title  of 
the  Insor,  althou^  he  expreaaly  stipulate 
^  his  contract  that  he  is  not  to  do  so ; 
and  that  die  purchaser  most  take  the  title 
•«ch  as  the  vendw  has  it.  The  case  of 
fVenev.  Wright  {9)  is  in  point  with  the 
present,  as  there  the  seller  contracted  to 
sell  what  title  he  had ;  and  the  Vice  Chan- 
cellor held  that  he  might  do  so,  and  could 
not  be  called  to  shew  the  title  any  further. 

(t)  II  Vefc33r. 
(t)  18  Vm.510. 
(3)  4Msd.»4. 


If  the  r%ht  now  demanded  to  inquire  into 
the  tide  be  well  founded,  what  is  to  limit 
the  plaintiff's  right  to  inquire  higher  up, 
and,  if  he  pleases,  into  the  title  of  Thomas 
Brandon?  If  be  has  the  right  to  go  into 
the  inquiry  at  all,  no  reason  can  be  assign- 
ed why  it  should  be  limited  merely  to  the 
lessor's  title.  The  only  fault  into  which 
the  defendant  has  fallen  is  in  having  sent 
the  abstract  at  all,  though  the  plaintiff 
haa  made  a  bad  return  for  hia  having 
done  so. 

Mr.  JarSinet  in  reply. — In  strictness, 
this  objection  is  not  to  the  lessor's  title ; 
for  the  testator  was  the  lessor.  According 
to  the  opinion  of  Mr.  Justice  Ashurst,  in 
The  Earl  of  Uxbridge  t.  Bayly  (4%  the 

Sarties  executing  the  power  are  mere  con- 
uits. 

SMr.  JusHce  Baytey. — But,  if  the  lessor 
;  to  sue  the  person  demising,  he  would 
have  to  sue  Webster.] 

The  meaning  of  the  contract  is,  that  the 
vendor  shall  not  be  bound  to  shew  the 
title ;  but  that  the  purchaser  may,  if  he 
pleases,  examine  into  it  himself. 

{^Mr.  Jialiee  Parke.  —  In  PurvU  r. 
Rat/er(B)t  it  was  decided  that,  without 
such  a  stipulation  as  this,  the  dde  might 
be  gone  into.  The  meanii^  of  the  stipu- 
lation surely  must  be,  that  the  title  shall 
not  be  gone  into  at  all.] 

Mr.  Justice  Bayley. — I  enteruin  no 
doubt  upon  this  case.  The  plaintiff  might 
have  had  all  that  he  bargained  for ;  and  it 
was  expressly  a  part  of  the  contract  that 
the  purchaser  should  not  require  the  les- 
sor's title.  If  the  plaintiff  had  accepted 
the  title,  and  had  been  afterwards  evicted 
by  a  superior  tide,  he  bad  his  remedy  orer 
against  Webster,  the  demising  party.  If 
it  had  not  been  for  this  atipidadon  in  die 
contract,  no  doubt  the  plaintiff  might  have 
gone  into  the  tide  ;  but  I  know  not  what 
meaning  to  put  upon  this  provision  in  the 
contract,  unless  it  mean  that  the  purchaser 
is  to  take  the  leases  as  they  appear,  and  ia 
to  be  satisfied  with  them  alone.  There  is 
nothing  extraordinary  in  auch  a  proviaion ; 

(4)  1  Ve«.jon.499. 
(4)  9  Price,  488. 
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for  we  know  that  persons  may  often  con- 
tinue in  possession  under  leases  until  they 
have  run  out  by  time,  although  they  mi^bt 
be  successfully  impeached :  nor  do  i-  thmk 
the  objection  as  to  the  supposed  misde- 
scription can  be  maintained.  The  cases 
which  have  been  cited  in  support  of  that 
objection,  are  very  different  from  the  pre- 
sent :  those  were  cases  where  the  contract 
was  for  the  sale  of  the  residue  of  a  term ; 
and  the  real  interest  of  the  vendor  was 
not  that  which  was  represented.  Here,  the 
contract  is  for  the  sale  of  leases,  of  the 
same  premiseB,  and  at  one  rent;  and  the 
time  they  have  to  run  is  mentioned; — all 
of  which  shew  that  the  leases  were  conU- 
nuous. 

Mr,  Juttice  LUtledaU,~--On  the  whole,  • 
I  think  the  defendant  is  entitled  to  our 
judgment ;  but  1  cannot  say  that  I  think 
this  is  a  case  very  free  from  doubt.  On 
the  contrary,  1  have  felt  much  difficulty  in 
the  course  of  the  argument ;  and  that  dif- 
ficulty is  not  entirely  removed.  I  concur 
in  opinion  with  my  Brother  Bayley,  that 
there  has  been  no  misdescription  of  the 
property ;  and  that  the  expression  "  as  he 
now  holds  the  same,"  must  be  taken  to 
mean,  the  interest  which  the  vendor  had 
in  that  which  was  the  subject  of  sale.  Upon 
the  main  question,  I  think  that  the  provi- 
sion against  the  inquiring  into  the  lessor's 
title  shews  that  the  vendor  intended  to  sell, 
and  the  purchaser  to  buy,  a  qualified  title 
only.  My  difficulty  is  this:  the  lease  to 
the  lessor  was  granted  under  a  power  from 
Brandon,  the  testator;  and  where  leases 
are  granted  under  powers,  the  donor  of 
the  power  is  considered  as  tlie  lessor.  This 
was  observed  by  Mr.  Justice  Le  Blanc,  in 
the  case  of  Iiherwood  v.  Oldknorv  (6),  where 
he  said,  "  I  take  it  to  be  clear  that  the 
lease  must  be  considered  as  emanating 
from  the  person  who  creates  the  power ; 
and  that  it  derives  its  force  and  authority 
from  him."  If  this  be  so,  the  testator 
Brandon  most  he  considered  as  the  lessor; 
and  it  appears  that  the  present  plaintiff  did 
not  propose  to  make  any  inquiry  as  to  his 
title.  But,  as  the  contract  between  these 
parties  is  silent  as  to  the  circumstance 

(6)  3  Han.  &  Selw.  40«. 


of  the  leases  being  granted  under  a  power 
(and,  indeed,  it  does  not  appear  that  the 
purchaser  knew  they  were);  the  fair  mean- 
ing of  the  contract  probably  was,  that  the 
purchaser  should  not  make  any  inquiry  as 
to  the  title  of  the  person  who  profess^  to 
grant  the  leases.  For  this  reason,  and  on 
this  ground  only,  I  think  judgment  of  non- 
suit should  be  entered. 

Mr.  Juitice  Parke. — I  entertain  no  doubt 
whatever  upon  this  case.  I  think  that  no 
.action  can  be  maintained  against  the  defen- 
dant upon  this  contract,  because  he  has 
been  ready  to  do  all,  which,  in  my  opinion, 
he  engaged  to  do ;  and  the  circumstance 
of  the  plaintiff  having  found  out  that  he 
has  engaged  to  purchase  that  which  may 
prove  to  be  wortk  little  or  nothing,  cannot 
at  all  alter  the  legal  effect  of  the  contract. 
As  to  the  objection  upon  the  description, 
I  perfectly  agree  with  my  learned  Bro- 
thers that  there  has  been  no  misdescrip- 
tion. There  was  but  one  rent;  and 
the  leases  appeared  to  be  consecutive ; 
it  is  impossible  that  this  can  have  mis- 
led the  purchaser.  Then,  as  to  the  main 
question  —  what  was  the  title  stipulated 
to  be  given?  If  there  be  no  stipula- 
tion to  the  contrary,  the  vendor  of  this 
description  of  property  roust  shew  the  title 
of  the  lessor.  This  was  held  in  the  case 
in  the  Exchequer  of  PurvtfT.Anyer.  Then, 
I  presume  there  can  be  no  doubt  that  the 
vendor  may,  if  he  pleases,  agree  with  the 
purchaser  to  enter  into  a  very  qualified 
contract  as  to  the  title  which  is  to  be  ad- 
duced. If  he  may,  the  question  here  is, 
to  what  extent  the  qualification  goes. 
What  is  the  meaning  of  the  expression — 
"  without  requiring  the  lessor's  tide"? 
First,  it  is  said  on  behalf  of  the  purchaser, 
that  it  may  mean  that  he  may  examine  into 
the  title ;  and  if  he  find  it  defective,  may 
rescind  the  contract.  That,  I  think,  is  un- 
reasonable, and  would  not  be  within  the 
fair  meaning  of  the  words.  "Next,  it  is 
said,  in  order  to  satisfy  the  wo^  "  lessor,** 
that  Brandon,  the  testator,  the  donw  of 
the  power,  must  be  considered  as  Uie  les- 
sor: but,  when  this  contract  was  made,  it 
does  not  appear  to  have  been  known  that 
the  leases  were  granted  in  pursuance  of  a 
power,   I  think,  then,  the  fair  meaning  of 
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the  expression  "  lessor,"  is  the  person  who 
appears  to  be  the  person  granting  the 
leases,  which  are  the  subject  of  the  con- 
tract. For  all  tbe  purposes  of  this  con> 
tract,  the  person  who  professed  to  grant 
tbe  lease  must  be  constdeKd  as  the  lessor. 

Judgment  of  nonsuit. 


12   5    ^'^^^  EDMUNDS. 

Principal  and  Surely — Cognovit, 

1.  Whether  an  accommodation  accqUor  of 
a  btU,  or  a  joint  malcer,  as  surety  for  the 
tUher  maker  of  a  promissory  note,  is  disckwg- 
ed  by  time  being  given  to  the  principal  ffiu- 
oiU  his  knowledge — qucere. 

t.  A  person  j<nned  another  as  surety  in  a 
promissory  note.  The  creditors  sued  the  prin- 
cipalt  and  took  from  him  a  cognovit  payable 
hy  instalmentSj  thejirtt  of  tshich  fell  due  be^ 
fort  Ike  time  at  «kick  the  plaintiff  m  the 
euMTU  would  have  obtained  judg- 
ment. There  was  a  proviso,  tkat  in  case  of 
default  in  payment  of  the  jirst  instalmenty  the 
whole  should  be  payable : — Held,  that  this 
was  not  a  giting  of  time  to  tlie  principal ; 
so  that  the  Jirst  of  the  above  questions  did  not 
arise  in  the  ease. 

This  was  an  action  of  assumpsit  on  two 
joint  and  several  promissory  notes  for  150/. 
each,  dated  the  3rd  of  July  1827,  made  by 
Abraham  Edmunds  and  the  defendant,  pay- 
able to  the  plaintiff,  one  at  three,  and  the 
other  at  four  months  after  date. 

On  the  trial,  before  Mr.  Baron  Vaughan, 
at  the  Spring  Assises  1829,  for  Oloocester, 
it  appeared,  that  the  notes  were  given  to 
secure  a  debt  due  from  Abraham  Edmunds 
to  the  plaintiff,  and  that  the  defendant 
signed  them  only  as  a  surety  for  Abraham ; 
tluit,  in  January  1828,  a  balance  of  149/. 
remaining  due  to  the  plaintiff,  he  com- 
menced an  action  for  it  against  Abraham 
Edmunds.  On  the  26th  of  March,  Abra- 
ham Edmunds  gave  a  cognovit  for  the  debt 
and  costs,  amounting  to  211/.,  which  he 
thereby  agreed  to  pay  by  three  instalments, 
riz,  70/.  on  the  28th  of  April  ensuing ;  70/. 
on  the  28th  of  May,  and  the  remainder  on 


the  28th  of  June,  and  upon  failure  in  pay- 
ment of  any  of  those  instalments  on  tbe  day 
appointed,  the  whole  sum  was  to  be  con- 
sidered as  then  due,  and  the  plaintiff  was  to 
be  at  liberty  immediately  to  sue  out  execu- 
tion. Tbe  first  instalment  was  not  paid  on 
the  28th  of  April,  bat  the  plaintiff,  some 
time  in  May,  received  that  sum  from  Abra* 
ham  Edmunds. 

On  behalf  of  the  defendant,  it  was  ob- 
jected, that  by  taking  the  cognovit  from  the 
prindpal  creditor,  and  agreeing  to  give  him 
time  for  the  payment  of  the  debt;  the 
plaintiff  had  disdiarged  the  defendant,  he 
being  only  a  surety.  The  point  was  re- 
served. 

A  rule  having  been  obtained  to  enter  a 
nonsuit — 

Mr.  Campbell  now  shewed  cause. — No 
time  was,  in  fact,  given  to  the  principal 
debtor,  of  which  the  defendant  can  avail 
himself  under  the  circumstances  that  have 
ccurred.  By  the  terms  of  the  cognovit, 
if  there  was  a  default  in  payment  of  the 
first  instalment  on  the  28th  of  April,  exe- 
cution m^ht  be  sued  out  inslanter  for  the 
whole  debt.  But  Easter  term  1828  did 
not  commence  till  the  28rd  of  April ;  and 
the  plaintiff,  if  he  had  proceeded  with  the 
action,  could  not  have  obtained  final  judg- 
ment till  the  expiration  of  four  clear  term 
days,  which  would  bring  him  to  Tuesday 
the  29th,  and  though,  by  the  cognovit, 
further  time  was  given  for  payment  of  the 
remainder,  that  wasmily  conditional,  on  tbe 
due  payment  of  the  first  instalment,  which 
condition  was  not  performed.  The  surety 
therefore  has  not  been  prejudiced  by  the 
givii^  of  the  cognovit  luder  the  drcum- 
Btances,  which  have  actually  occurred.  The 
case  of  Laxtm  r.  Peat  (l)t  is  against  tbe 
plaintiff ;  but  that  case  has  been  over- 
ruled. It  was  doubted  by  Mr.  Justice 
Gibbs,  in  Kerrison  v.  Coo^e  (2),  and  ex- 
pressly dissented  from  in  Fentum  v.  Po- 
cock{S),  If  the  first  instalment  had  been 
paid,  the  case  might  possibly  have  been 
di0erent,  as  then  time  would  have  been 
given ;  but  it  is  ixM  necessary  to  discuss 
that  question. 

(1)  1  CuDpb.  185. 
(f )  3  CuDpb.  S6t. 
(3)  5  Taimt.  190. 


Digitized  by 


COURT  OF  KING'S  BENCH : 


Mr.  Serjeant  Russell  and  Mr.  Bttsbjf, 
contrd. — The  Court  will  look  at  the  nature 
of  the  contract,  aa  it  appears  on  ibe  ftee  of 
the  cognovit,  and  at  the  intention  of  the 
parties  at  that  time ;  and  that  intention 
cannot  be  affected  by  a  aute  of  things  oe- 
cnrring  afterwards,  which  the  parties  did 
not  intend.  The  cognovit  was  an  exjureas 
agreement  to  give  time  til)  the  28th  of 
June,  unless  the  debtor  sooner  made  de- 
fkult.  It  is  not  to  be  uken  for  granted  that 
the  cognovit  has  worked  an  injury  to 
the  present  defendant,  the  surety.  If  the 
cognovit  had  not  been  taken,  Abraham  Ed- 
mUDdSf  under  the  pressure,  might  have  paid 
the  debt,  and  thus  have  released  the  defen- 
dant before  the  28th  of  April.  On  the 
other  hand,  if  the  defendant  had  chosen  to 
pay  it  before  that  day,  could  tie  not  have 
resorted  to  the  principal  ?  If  it  be  answered 
he  could,  the  cognovit  was  an  inoperative 
instrument,  contrary  to  the  intention  of  the 
parties  :  if  it  be  said  he  could  not,  then  his 
rwhts  were  suspended  by  the  act  of  the 
pwuitiflT  without  his  consent.  The.  701. 
neeived  by  the  plaintiff,  after  default  was 
made  in  payment  of  the  first  iDBtalmednt, 
let  it  up  agun  as  a  continuing  agreement 
It  cumot  be  contended,  that,  after  hav- 
ing received  the  70<.,  the  plaintiff  coutd 
issue  execution  before  the  next  instalment 
beenme  due.  The  authorities  lay  it  down 
in  general  terms  as  a  principle,  that  a 
cremior  retains  his  remedies  against  the 
surety  only,  so  long  as  he  remains  passive, 
«nd  refrains  from  any  agreement  to  give 
time  to  the  principal :  LaxUmv.  Peat,  which 
has  been  cited,  CoUott  v.  Ha^h  (4),  Ert' 
glish  V.  Darky  (5),  CUtridge  v.  Dakon  (6)^ 
and  the  oases  mentioned  id  die  note  to 
MaUhy  V.  Castairs  (7). 

Tke  Court  took  time  to  eonsider,  and  on 
the  Ifithof  Deeember  the  Judges  delifered 
their  opirions. 

Mr,  Justice  Bapley. — The  first  question 
is,  whether  the  defendant,  who  appears  on 
the  face  of  the  instrument  to  be  a  principal 
as  joint  maker  of  the  note,  was  at  liberty  to 

<'4)3Campb.  SSI. 

(5)  2  Bcw.  &  Pul.  61. 

(6)  4  Mm.  k  8«h<r.  U6. 
(r)  1  Mm.  &  B^L  Mt. 


deviate  from  the  £orm  of  tlie  instniment, 
and  go  into  evidence  to  shew  that  he  vras  a 
aurety  only.— If  he  was,  it  wnuM  then  be 

a  question  whether  time  was  given  by  the 
creditors  so  as  to  discharge  the  present 
debt.  The  first  fs  an  important  question, 
upon  which  the  cases  of  Laxton  v.  Peat  and 
CoUoU  V.  Haigh  are  opposed  by  conflicting 
cases  which  were  decided  aflerwards.  As 
we  are  all  of  opinion  against  the  defendant 
upon  the  second  question,  it  is  unnecessary 
to  decide  the  first:  and  I  wish  it  to  be  un- 
derstood that  I  reserve  to  mysdf  the  full 
power  of  discussing  and  considering  all  tlie 
cases  on  the  subject,  whenever  it  may  be 
necessary  to  dedde  the  first  question.  Upon 
the  sectMid  question,  I  think  the  foundation 
of  the  argument  upon  which  the  defendant 
must  rely,  entirely  fails ;  I  think  no  time 
was  given  by  the  plaintiff  to  the  principal 
debtor.  By  the  terms  of  the  cognovit, 
taken  in  the  action  against  the  principal, 
that  defendant  was  to  have  time  at  all 
events  until  the  38th  of  April,  and  beyond 
that,  if  he  paid  a  certain  sum  on  account. 
Up  to  that  day  he  already  had  , time  in  the 
ordinary  course  of  the  action,  as  the  plaintiff 
could  not  have  obtained  judgment  until  the 
S9th  of  April.  It  was,  thercfiuv,  only  an 
agreement  to  give  time,  in  case  the  debtor 
performed  a  certain  condition  by  a  day 
which  he  already  had  wiUiout  any  conces- 
sion from  the  plaintiffii.  He  failed  in  the 
performance  of  the  condition,  and  no  time 
was  given.  Cases  of  this  description  have 
frequently  come  before  the  Court  upon  Ae 
question,  as  to  the  effect  of  the  taking  a 
cognovit,  as  regards  the  bail ;  and  it  has 
been  decided  over  and  over  again,  that  any 
arrangement  entered  into  by  the  principal 
with  the  plaintiff,  under  which  the  latter 
may  get  the  final  judgment,  as  soon  as  he 
could  otherwise  obtain  it,  does  not  give 
time  to  as  M  diacharge  the  bail. 

ilfr.  Justiee  tUtledale. — By  malogy  to 
the  cases  in  respect  of  bail,  and  for  the  rea- 
son given  by  my  Brother  Bayley,  I  am  of 
opinion  that  time  was  not  given  to  the  prin- 
cipal debtor.  It  is,  therefore,  not  necessary 
to  express  a  decided  opinion  on  the  other, 
and  very  important,  question.  We  differ  in 
opini(H) :  my  own  at  present  is,  that  the 
suielgr  in  such  a  cue,  bad  tkne  been  givM, 
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miildhiiVBbatn.dit^wgsdt  but  whan  the 
qoettipQ  Qoowa  t*  \ie  JwrowpJ,  I  my  hear 
tmaam  ipffieient  to  indttOt)  me  to  alter  tbst 
0||iiiioo. 

Mr,  Juttiee  Parke. — ^The  reasons  given 
by  my  learned  Brother,  and  in  which  I  en- 
tirely concur,  are  sufficient  to  discharge  this 
rule  upon  the  seccwd  question.  Upon  the 
first  we  differ  in  opinion :  my  own  is,  that 
the  judgment  delivered  by  Lord  Chief  Jus- 
tioe  Mansfield,  in  the  case  t^Feabm  v.  Po- 
€9ekt  k  good  iawi  and  good  senae. 

RiJe  <S$ekarged» 


Practke — Sheriff— Time  to  return  fi.  fa. 

Where  there  are  ctmfiicting  elaime  to  goods 
taken  in  execution^  the  Court  will  not  astist 
the  sheriff  by  gwing  him  time  to  return  the 
writ,  unless  he  hat  promptly,  as  well  as  I'm- 
parlialty,  discharged  his  tmy. 

Accordingly,  mhere  the  sheriff's  o0ieer, 
though  urged  on  behalf  of  the  plaintiff  to 
sell,  had  neglected  to  do  so  for  to  long  a 
time,  thtU  ( the  defendant  becoming  bankrupt ) 
<Ae  rt^A<  of  the  plaintiff  to  the  frwis  of  hit 
execMtum  became  endangered  by  the  I6IA 
(Ze0.4.  e,  16.  s,  108,  the  Court  would  not 
give  the  sheriff  time  to  return  the  writ. 

A  Jieri  facias  in  tfaia  cause  was  delivered 
to  the  sheriff  of  Middlesex ;  and  by  him 
executed  on  the  defendant's  goods.  The 
defendant  subsequently  became  a  bankrupt; 
and  his  assignees  claimed  the  goods.  Neither 
party  would  indemnify  the  sheriff :  where- 
upon he  obtained  a  rule  to  shew  cause  why 
the  terra  for  making  his  return  should  not 
be  enlarged. 

Mr,  CampbeUffor  the  plaintiff,  now  shew- 
ed cause,  upon  affidavit,  from  which  it 
appeared  that  the  sheriff's  officer  had  been 
urged  on  behalf  of  the  plaintiff  to  proceed 
to  a  sale  of  the  goods  with  all  convenient 
speed ;  that  he  neglected  to  do  so ;  that  the 
sale  was  in  consequence  delayed ;  and  the 
e^ct  of  this  was  to  pUce  the  plaintiff  in 
Vou  VUL  K.B. 


the  difiioulty  caused  by  the  Bankrupt  Act, 
6  Geo.  4.  c.  16.  a.  lOa;  and  that  the  officer 
had  bera  urged  Id  a^  iov  the  very  purpose 
of  avoidii^  the  d^cnlty.  Upon  these 
fiwla^  Mr.  Campbell  contended  that  the 
Court  would  not  interfere  to  assist  the 
sheriff ;  that  it  was  his  own  neglect  of  his 
dut^,  which  had  brought  him,  as  well  as  the 
plamtiff,  into  the  present  difficulty;  and  that, 
if  he  bad  sold  before  an  act  of  bankruptcy 
had  been  committed,  the  plaintiff  would 
have  been  at  once  entitled  to  the  irnita  of 
hw  judgment. 

Mr.  Holtt  for  the  sheriff,  contri.— This 
ii  an  application  in  the  ordinary  course  of 
practice ;  the  communications  to  the  officer 
do  not  bind  the  aberiff  for  this  purpose ; 
and,  with  reference  to  the  act  of  bankruptcy, 
no  doubt  in  thia,  as  m  the  majority  of  cases 
of  bankrupts,  the  execution  will  be  over- 
reached by  a  prior  act  of  bankruptcy.  The 
sheriff  ought  not  Co  be  drawn  into  this 
contest. 

Lord  Tenierden. — We  are  not  to  assume 
that  there  was  a  prior  act  of  bankruptcy ; 
nor  do  I  know  that  it  is  so  very  probable 
there  was.  But  the  duty  of  the  sheriff  was 
clear — it  was  to  sell  promptly.  Delay  can 
never  be  beneficial  to  the  judgment  creditor ; 
it  often  injures  him.  The  officer  was  urged 
to  sell ;  he  n^lected  to  do  so,  and  there- 
fore, the  sheriff,  by  the  act  of  his  officer, 
lias  so  far  neglected  his  duty  that  he  is  not 
entitled  to  any  assistance  from  us, 

RtUe  Recharged, 


18S9 
Nov, 


SWAYMB  t;.  INGUBT,  BABT. 


Practice — Setting  aside  nonsuit. 

The  Court  will  not  reUete  a  plaintiff  by 
setting  aside  a  nonsuit  on  payment  of  costs, 
where  the  nonsuit  has  been  suffered  in  conse- 
quence of  his  being,  by  mistake,  unprepared 
on  the  trial. 

Upon  the  trial  of  this  cause,  the  plaintiff, 
being  unprepared  with  proof  of  a  fact  essen- 
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tial  in  the  eaiiWt  but  not  bearing  on  ibe 
merits,  was  nonsuited. 

A  rule  to  set  the  same  aside,  on  pajnmnt 
of  costs,  had  been  obtained,  upon  affidavit, 
explaining  that  it  was  by  mistake  the  plain- 
tiff was  not  prepared  with  the  requisite 
proof. 

Mn  Dtnman  and  Mr,  CiMty  now  shewed 
cause,  contending,  that  it  was  against  the 
practice  of  the  court  to  relieve  in  such  a 
case. 

Mr.  Gumeg,  contrft. — It  will  be  better 
for  both  parties  to  let  the  plaintiff  in  to  try; 
it  win  save  Uie  conunenceroent  of  a  firnh 
action. 


Lard  TVnleFdlm.— It  will  be  lajring  down 
a  very  bad,  not  to  say  a  dangerous,  prece- 
dent,  to  encourage  such  an  application.  The 
plaintiff  should  come  fully  prepared  to 
try.  He  must  seek  his  remedy  by  a  fresh 
action. 

The  rest  of  the  Court  concurring — 

Rub  ^tchar^d. 


[See  Atkituon  r.  Bell,  1  Danson  &  Lloyd, 
9S  ;  and  Smetmg  v.  Halter  7  Law  Jonm. 
K.B.  i59,  as  to  allowiiw  the  plaintiff  to 
amend  in  a  hte  stage  of  tbe  cause.] 


END  OF  UICHAELMAS  TERM,  16t9. 
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ISdO.      )  DOB  d.  HABBIS  «.  HOWBLL  AMD 

January,  y  otmbbs. 

Deviie — Remainder, 

A  imte^  which  at  the  death  of  a  tetttUw 
operaUd  as  an  executory  devise^  may,  by  a 
ekoHge  of  cireumMtanees  after  hie  dMthf  be- 
eome  a  contingent  remainder, 

Accordingty,  a  tetlator  devised  to  hit 
daughter  for  Ufe^  remainder  toJoknt  hereon, 
ki*  neirt  and  a$tigna,for  ever.  But  in  cote 
John  should  die  Qfore  the  daughter!  and  eke 
ekould  have  no  ot^  child  living  at  her  death, 
ike  wot  to  demte  the  fremitee  to  such  peraon 
at  ^akotddthink proper,  John,  the  dough- 
let's  eon,  teas  Ueing  when  the  testator  died; 
bui  died  shortly  ajleneards*  Subsequent  to 
the  death  of  John,  the  daughter  had  another 
son ;  the  daughter,  ajUr  the  birth  of  that 
other  son,  levied  a_fine : — Held,  that,  although, 
wUU  the  death  of  the  grandson  John,  the 
power  to  the  daughter  to  devise  to  such  per- 
son as  she  should  tUnh  proper,  could  operate 
only  as  an  executory  devise,  yet,  upon  the 
death  of  John,  the  limitation  became  a  contin- 
gent remmnder,  was  barral  hy  the  fine,  and 
Mr  oUuT  son  eoM  iiof  rteooer  tn  t^e^ment. 

Ejecttnuit  for  property  in  the  county  of 
Worcester.  The  cause  was  tried,  at  the 
Worcestershire  Lent  Assise^  before 


Mr.  Baron  Vaughan,  when  a  verdict  was 
taken  for  the  lessors  of  the  plaintiff,  subject 
to  the  opinion  of  this  Court  upon  the  fol- 
lowing 

CASE. 

Shortly  before  the  19th  day  of  February 
1 763,  John  Ley  died,  seised  in  his  demesne 
as  of  fee  of  the  premises  hereafter  men- 
tioned, having  first  duly  made  and  published 
his  last  will  and  testament  in  writing,  exe- 
cuted and  attested  so  as  to  pass  his  real  ^ 
estate,  bearing  date  the  SOth  of  September 
176S,  whereby  (among  other  things)  he 
devised  as  follows : — 

"  I  give,  devise,  and  bequeath,  unto  my 
daughter  Elizabeth  Harris,  all  those  my 
two  messuages  or  tenements,  lying  and 
being  in  Clifton  in  the  county  of  Worcester, 
[being  the  premises  in  question  in  this  eject- 
ment)] now  in  the  tenure  or  occupation  of 
William  Johnson  and  William  Roper,  with 
the  gardens,  lands,  and  appurtenances,  to 
the  same  belongti^— to  hold  to  her,  my 
said  daughter,  for  and  durii^  her  naturu 
life ;  and  from  and  afler  her  decease,  in  case 
her  husband  William  Harris  shall  survive 
her,  then  I  pve  and  devise  the  same  unto 
him,  the  said  William  Harris,  for  the  term 
of  his  natural  life ;  and  from  and  after  the 
decease  of  Uie  said  William  Harris  and 
BUiaabeth  Us  wife,  and  the  survivor  of 
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them,  then  I  give  and  deviBC  the  said  mes- 
suages or  tenements,  with  the  appurtenances, 
unto  my  grandson  John,  the  son  of  my  said 
daughter,  Elizabeth  Harris,  and  his  heirs 
and  assigns,  for  ever  t  but  ih  ca<e  my  said 
grandson  shall  die  before  my  said  daughter, 
and  she  shall  have  no  other  child  living  at 
her  death,  then  my  will  is,  tliat  my  said 
daughter  shall  give  and  devise  the  said 
premises  to  such  person  or  persons  as  she 
■hall  think  proper."  And  the  testator  died 
without  revoking  or  aheriiw  his  said  will 
with  respect  to  the  swd  «vise,  and  was 
buried  on  the  said  19th  of  February  1763. 

The  testator,  at  the  time  of  bis  death,  was 
a  widower. 

William  Harris,  and  the  testator's  daugh- 
ter, Elizabeth,  who  are  named  in  the  will, 
were  married  on  the  28th  of  April  1762. 

John,  the  testator's  grandson,  who  is  also 
named  in  the  will,  was  the  illegitimate  son 
of  the  said  Elizabeth,  by  the  Mud  William 
Harris,  and  died  in  the  month  of  April  1763» 
aged  about  two  or  three  years. 

William  Harris,  the 'lessor  of  the  plaintiff, 
is  the  SOB  and  hair-at-law  of  the  said  Eli- 
sabeth and  WilUam  Hurris.  her  said  hus- 
band, and  was  bom  in  the  month  of  Janu- 
ary 1766. 

William  Harris,  the  said  husband  of  the 
said  Elizabeth,  died  in  the  month  of  No- 
vember 1770,  leaving  his  sud  wife  and  his 
said  son,  William  Harris,  the  lessor  of  the 
plaiobff,  bim  surviving. 

On  the  27th  of  December  1772,  the  said 
^  Elisabeth,  the  widow  and  relict  of  the  first- 
named  William  Hams,  intermarried  with  one 
Samuel  Anthonies. 

In  Hilary  term,  in  the  ISdi  yew  of  his 
late  Miyesty,  George  the  Tbira,  the  said 
Elizabeui,  and  the  said  Samuel  Aathoniea 
(her  said  seeond  fauaband)  duly  levied  «  fine 
with  proolamatioDS  of  the  premisea  in  ques* 
tiott,  in  which  fine  one  Rob«t  Jones  was 
phunlifl^  and  the  said  Elizabeth  a>d  Samuel 
Anthonies,  and  oae  James  Payne,  wwe  de- 
forciants. 

The  aaid  Robert  Jonea  afterwards  con- 
veyed the  said  premises  to  a  person  of  the 
name  of  Child,  from  whom  they  came  int* 
the  poasessioa  of  the  present  Barl  of  Co* 
vratr^,  whose  tensots  are  the  defendants  in 
thia  qectroent. 

The  said  Elia.  Aatbaoies  died  a  widow  in 
May  1818,  leaving  the  said  Williun  lUna, 


the  lessor  of  the  plaintiff,  and  her  then  cmly 
child,  her  surviving. 

The  lessor  of  the  plaintiff  made  an  actual 
entry  upon  the  said  premises  within  five 
year*  next  after  the  death  of  the  said  Eli* 
zabeth  Anthonies,  and  before  the  day  of  the 
demise  laid  in  the  declaration,  for  the  pur* 
pose  of  avoiding  the  said  fine,  and  also  com- 
menced this  ^ectroent  within  one  year  aiter 
making  of  such  entry,  and  duly  prosecuted 
the  same. 

The  queatfMi  tar  the  opinion  of  the 
Court  were — first,  what  estate  in  die  pre- 
mises the  said  Elizabeth,  the  dawfater  of 
the  said  testator  and  mother  of  thelessor  of 
the  plaintiff,  took  under  the  said  devise ;  and 
secondly,  whether  the  title  of  the  said  Wil- 
liam Harrisi  the  lessor  of  the  plaintiff,  is  or 
is  not  barred  by  the  fine  so  levied  by  the 
said  Elizabeth  and  Samuel  Anthonies  as 
aforesaid. 

If  the  Court  should  be  of  opinion  that 
the  lessor  of  the  plaintiff's  title  was  not 
barred  by  the  said  fine,  then  the  verdict  was 
to  stand :  if  otherwise,  then  a  verdict  was  to 
be  entered  for  the  deftndants. 

The  case  was  araued  twice,  by  Mr.  Buthf/ 
for  the  lessor  of  the  phuntiff,  and  Mr,  SkmU 
tot  the  defendant. 

For  the  lessor  of  the  fdaintiff,  it  waa  cm- 
tended,  that  the  grandson  William  took  an 
estate  in  fee,  by  implication,  through  the 
executory  devise  ,*  and  that  the  circum- 
stance of  the  estate  in  remainder  being  - 
limited  to  John,  did  not  alter  the  eaaet 
whether  that  catate  waa  veatod  or  eoo- 
tiwent, 

[It  waa  admitted  that  the  question  wa^ 
whether,  when  die  circumstance  winch  made 
it  an  execotwy  devise  eeaasd,  it  did  or  did 
not  become  ■  remainder.] 

Reliance  waa  idaced  on  the  cnea  of  (3W> 
Iwerr.  lfteir(l(I),  Rights, Cr0her{t\  aad 
on  the  judoineiit  of  Mr.  Jnatiee  Bayley  in 
Doe  d.  He^t  v.  Selhy  (5).  as  shewing  that 
the  limitatian  to  a  child  unboni,  under  the 
present  oireumstaoees,  could  be  only  by 
eiaecutory  devise.  And  in  anticipMion  oif 
the  cases  to  be  cited  by  the  other  aide,  ft 
was  observed,  that  in  thoae  eases,  the  dr» 
cumstanoe  wfaiA  altered  the  nature  v£  the 

(1)  1  WUs.  105. 

(«)  5B.&Ce66j  s.c.rD.&lL7iei  4Uw 
Joam.  K3.  St4. 
(S>  t  IkftC.  9M|  s.«.  4D.lt  B.tfOB. 
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Asm,  took  plsM  in  the  UftUroe  of  the 
teiUtor. 

For  the  defendant,  it  wee  insisted  that 
this  was  a  contingent  remainder;  though 
or^inally  it  was  an  executory  devise ; 
that  it  became  a  contingent  remainder  fVotn 
the  time  the  first  executory  dense  became 
Tested.  The  cases  of  Brommord  v.  Ed- 
mirdt{4i\  Doed.  Foimtreim  v.  FoiMer«ati(5), 
Hopkm*  T.  /fop£tR<(6)i  and  SUphtns  t. 
Stq>kem${7)t  weire  relied  on  in  rapport  of 
this  at^moit. 

The  Court  took  time  to  ooDsider*  and  at 
the  Sittings  before  Hilary  term  1830,  the 
judgment  was  delivered  in  the  following 
terms  by — 

Mr.  /wftce  Bafiey.-^Af^r  stating  the 
facts*  and  giving  in  detail  the  dates  and  the 
situation  of  the  parties  as  meatitmed  in  the 
special  case,  tlw  learned  Judge  proceeded 
—Upon  these  &cts,  came  the  question, 
wheiher  the  lessor  of  the  pluntiff  was  barred 
by  the  fine  levied  by  his  mother.  That  de- 
pended upon  the  nature  of  the  power  given 
to  her  by  the  wQl  of  the  testator  in  cue  she 
dwuld  have  no  other  diSd  livii^  at  her 
death.  If  this  was  aa  exeeutoiy  devise, 
the  fine  did  not  bar  it ;  if  it  was  a  oonttn- 
geat  rem8inder,itwas  defeated  by  the  opera> 
tion  of  the  fine.  And  we  are  all  of  opinim 
that  it  was  a  coalii^ent  remainder,  and  for 
this,  we  think  the  case  of  Hepkau  v.  Hoj^ 
km$t  which  was  cited  in  the  argument,  is  an 
authority  in  point.  There,  the  devise  was 
to  B.  fi»  liie,  remainder  to  his  first  and 
other  sons  successively  in  tail  male,  re- 
mainder to  the  future  sons  of  C.  succes- 
sivelj  for  life ;  and  thai  lemaibder  over, 
which  it  is  not  neoessary  to  nntiee.  B.  died 
ia  the  UlBiiaBeof  the  tettator;  and  C.  had 
no  other  bdo  until  some  time  after  the  tes- 
tator's death.  Lord  Talbot  faeU,  that  if  the 
fee  bad  not  been  ia  the  truateea,  B'a  death, 
while  the  testator  was  Kving,  woirid  havo 
made  the  limitations  to  the  ftitran  sons  of 
C.  executory  devises  {  but  that  as  soon  as 
C.  bed  another  son,  and  the  executory  de- 
vise had  dwreby  become  vested,  tbe  subse- 
quent limitations  would  have  ceised  to  be 
exeentory  devise^  aad  would  have  been 

(4)  «  Vm.  md.  943. 
h)  Doogl.  487. 
(6)  1  AtkytM,  5B1. 
(r)  Cu.  tmp.Tidbot,  tt& 


contingent  renuuttders.  That  case  is  there- 
fore an  authority  for  the  proposition,  that 
limitations  which  had  been  considered  as 
executory  devises,  became  contingent  re- 
mainders by  the  birth  of  a  son  who  was 
intended  to  be  the  first  taker.  The  same 
principle  led  to  the  decision  of  Stephens  v. 
Stephens.  For  thia,  abundant  reason  ap- 
pews  in  Fearne's  essay  on  Contingent  Re- 
maindeTs.  At  p.  556,  (Butler's  edition)  be 
says — **  But  here  an  observatiDn  is  to  be 
attended  to ;  that,  notwithstandii^  the  rule, 
Uiat  if  one  limitatim  be  exeentoiy,  every 
subsequent  one  mmt  be  so  likewise,  yet 
a  preeediag  executory  limiuttiofl  may  be 
uncertain  ud  contingent,  when  a  subsequent 
one  may  be  so  limited  as  to  take  effect, 
either  in  defeult  of  the  preceding  limitation 
uking  effect  at  all,  or  by  way  of  remainder 
after  it,  if  that  should  take  effect.  In  either 
of  those  cases,  it  must  vest  at  the  time  ap>- 
pointed  for  the  preceding  limitation  to  vest. 
Should  the  preceding  limitation  fail,  the 
subsequent  one  will  then  vest  in  possession. 
Should  it  udte  effect,  the  subsequent  one 
will,  at  the  same  instant  vest  in  interest  as 
a  remainder  upon  the  preceding  one,  and 
then  becomes  liidde  to  the  same  modes  of 
destruction  as  other  remainders  of  the  same 
kind  are  subject  to."  In  illustration  of  thia 
doctrine,  Mr.  Fearne,  in  diflferent  places  in 
his  work,  cites,  p.  SOS,  506,  and  512,  not 
only  tbe  cases  of  Hopkins  v.  Hopkins  and 
Stephens  v.  Stephens,  but  also  the  cases  of 
Brcmumrd  v.  Ednards,  and  Gulliver  T. 
Widntt,  Tbe  same  is  noticed  very  dis- 
tinctly by  Mr.  Preston,  in  his  work  upon 
Abslraetst  vol.  8,  p.  154.  These  several 
autboriticB  lay  down  as  a  rule,  that  a  change 
of  enenmatenoes  afUtr  the  death  of  the  tes- 
tator, may  coavert  into  a  remainder  that 
which  at  his  death  operated  bv  way  of  ese* 
catofy  deviee  only,  and  woaid  Imve  coa- 
tiinea  ao  to  operate,  but  for  that  ehangft  of 
circirmstanees ;  and  this  will  be  the  case 
where  the  limitation  is  become  incapable  of 
taking  effect,  which  limitation  alone  would 
make  the  others  executory  devises.  Tak- 
ing that  to  be  the  rale,  its  application  to  the 
present  case  is  very  clear.  When  this  fine 
was  levied,  the  only  vested  estate  was  in 
Elisabeth,  the  testator's  daughter,  (and  her 
husband  in  her  right,)  and  the  only  other 
interest  waa  a  contingent  remainder  in  flivouir 
of  any  child  or  duMren  ahe  ibonld  leave  at 
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her  death ;  and  that  contingent  remainder 
was  destroyed  by  the  fine.  Therefore,  the 
verdict  must  be  set  aside,  and  m  nonsuit 
altered. 

JudgmaU  qJ  MMHtt* 


1 8S0.    \  WISB  e.  HSTCALtB,  BZECDTOB, 

January.  >  &e. 

Ecclesiastical  diUqndations, 

1.  The  UabtUty  of  an  hteumbent  to  reptur 
the  parsonage  koitse  and  the  ckemeel,  u  a 
Gi^litjf  of  comam  lam,  and  hat  wt  Amis 
enlarged  by  antf  sUUvie. 

2.  The  prmei^  upon  »hieh  that  liability 
is  to  be  ateertasned  m  amount  is,  thai  this 
pnrnise*  are  to  be  jntt  into  such  a  state 
repair  a*  an  outgoing  lay-tenant  ought  to 
laiw  his  buildingSt  vhere  he  is  under  cooe- 
nant  to  leave  them  m  good  and  tv^fment 
repair. 

S.  But  he  is  not  bound  to  uqiply  or  maintain 
anything  m  the  nodifv  ^  mmament.  Paint- 
u^,  wAite-iMuAifl^,  and  paperingt  are  /» 
this  purpose  considered  as  ornament ;  eaeeept 
where  the  painting  be  necessary  to  preserve 
exposed  tMid>erjrom  decay. 

This  was  an  action  on  the  case,  in  whieh 
the  plainUff  as  rector  of  the  ]nrish  church 
of  Bailey,  in  the  county  of  Hertford,  claimed 
damages  against  the  defendant  as  executor 
of  William  Metcalfe,  the  late  rector,  for  di- 
lapidations in  respect  of  the  rectory  house, 
bams,  stables,  and  outbuildings  belonging 
to  the  rectory,  and  also  in  respect  of  the 
chancel  of  the  church ;  and  which  dilapida- 
tions, it  was  allied,  faiid  arisen  between  the 
time  of  Mr.  Metcalfe  becoming  rector,  and 
his  death. 

The  defendant  pleaded  the  geneml  issue. 

The  cause  was  tried,  befon  lib.  Banm 
Garrow  at  the  Summer  A^ses  for  the 
counQr  of  Hertford,  in  18£8,  when  a  verdict 
was  found  for  the  {daintifi*  for  889J^  18<.  6J., 
subject  to  be  reduced  according  to  the  opi- 
nion of  the  Court  on  a  case,  oX  whidi  the 
foUowii^  is  the  substance : — 

CASE. 

The  deceased,  William  Metcalfe,  became 
rector  of  the  church  of  the  said  pari^  in 
the  year  1814,  and  soonafierwarda  received 


firora  the  personal  representative  of  Ua  im- 
mediate predecessor  the  sum  of  1 15i.,  bong 
the  amount  of  the  ^pidatioas  of  dbe 
rectory  house,  outbuildings,  and  chancel  at 
the  death  of  his  uid  predecessor.  Mr. 
Metcalfe  continued  to  bie  rector  until  his 
death,  which  happened  on  the  16th  day  of 
May  1  at  which  period  the  annual  value 
of  Uie  said  rectory  was  six  hundred  pounds, 
out  of  which  the  sum  of  462.  was  payable 
annually  for  land  tax.  In  the  nwnth  of 
July  1 827,  the  plaintiff  became  the  rector 
of  the  church  of  the  said  parish,  and  has  so 
continued  ever  since.  The  rectory  house 
is  an  ancient  stm^re  built  with  tunb^, 
and  plastered  on  the  outside,  and  has  npon 
it  the  date  of  1624.  The  bans  were  also 
old,  but  not  of  equal  age  with  the  rectory 
house.  The  dilapidations  of  the  rectory 
house,  bams,  stables,  outbuildings,  and  oif 
the  chancel  of  the  church,  amount^  to  3991, 
ISs.  6dl  [HTOvided  the  prind[^  upon  which 
the  estimate  had  been  made  was  correct. 
The  principle  was,  that  the  former  incum- 
bent, William  Metcalfe  ought,  to  have  left  the 
rectory  house,  buildii^,  and  chancd  in  good 
and  substantial  repair,  the  paintii^,  p^per^ 
iog,  and  whitewashing  being  in  proper,  de- 
cent condition  for  the  imn^iate  oeenpatioa 
and  use  of  his  successor ;  that  such  tepairs 
were  to  be  ascertained  with  reference  to 
the  state  and  character  of  the  building, 
which  were  to  be  restored,  where  necessary, 
according  to  their  original  form,  without  ad- 
dition or  modem  improvement.  It  was 
proved  by  several  surveyors  of  experience 
examined  on  the  part  of  the  plaindfi^  and 
also  of  the  defmdant,  that  they  had  inva- 
riably estimated  the  dilapidations  between 
the  incumbent  of  a  living  and  the  repreaen- 
tatives  of  his  predecessor  upon  the  above 
priniSple.  If,  howevor,  the  rectory  hoose, 
buildings  and  diancel  were  to  be  repaired  k 
the  same  manner  only  as  buildings  ought  to  be 
left  by  an  oatgoii^  iay  tenant,  who  n  boond 
by  covenant  to  leave  tbem  in  good  uoA  euf^ 
&ient  repair,  order,  and  condition,  the  ex- 
pense of  sudi  reparations  amounted  toSlOt, 
the  painting,  papering,  and  whitewashing 
not  being  included  in  the  last  estimate,  and 
if  the  former  incumbent,  William  Metcalfe, 
was  only  bound  to  leave  the  rectory  house, 
buildings,  and  chancel  wind  and  water  tight, 
or  in  that  state  of  reparation  which  an  out- 
going lay  tcBut  of  premises  not  obliged  by 
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oorenaiit  to  do  any  repairs  ongfat  to  leave 
them,  then  the  expenses  of  repairing 
rectory,  buildings,  and  chancel,  amounted 
to  761.  lis. 

The  question  for  the  determination  of  the 
Court  was,  which  of  the  above  principles  of 
valoation  was  the  correct  one,  and  accord- 
ii^  to  their  decision,  the  damages  will  stand 
£>r  S991.  18f.  Od,,  or  be  reduced  either  to 
SIOI.,  or  to  7£/.  lU 

The  case  was  argued,  at  the  sittings  before 
Michaelmas  term  1829,  by  Mr.  Brodrick 
for  the  plaintifi;  and  Mr,  The$»ger  ibr  the 
defendant. 

For  the  pbintiflg — the  cnstomi  as  de- 
aeribed  in  Parson*t  Coaudior^  p. 

188,  Elfia's  eaition,  1820 ;  old  paging,  94 ; 
and  the  caaea  tboron  mentiooed  were  cited. 
It  «a8  contended,  that  these  autboritiea 
shewed  that  the  first  principle  mentioned  in 
the  special  case  was  the  proper  one  by  which 
to  measure  the  damages.    Reference  was 
also  made  to  Oihsont  Codex,  appendix, 
p.  1558,  16b4f  to  Lmdemod^M  Provmeialet 
title  1 7,  OodeMim**  Repertormm,  p.  1 76,  and 
the  sut.  67  Geo.  8.  c.  99,  as  all  tending  to 
copfinu  the  same  principle.  And  in  antici- 
patioD  of  a  dictum  of  Ltml  Chief  Jnados 
Beat,  which  would  be  dted  by  the  other 
■de,  it  waa  observed,  that  there  was  no  au- 
thnity  for  that  dictum;  and  that  no  oppor* 
tumQr  had  ever  oftred  tot  bringing  it  under 
the  eonrideratioD  of  the  Court  Itfellfiwm 
that  learned  Judge  in  the  case  of  Perehal 
T.  CooAe(l).    That  was  an  action  similar 
to  the  present.    A  surveyor  was  called  on 
behalf  of  the  plaintiff ;  utA  he  pot  in  his 
estimate  of  the  repairs  which  would  in  hia 
judgmmt  be  necessary.    He  was  asked  by 
the  Chief  Justice,  whether  he  had  made  his 
estimate  on  the  imnci[^,  that  the  preaent 
incumbent  waa  to  walk  into  the  premises  in 
a  CMnplete  and  finidwd  state  of  repair.  He 
answered  diat  he  had.    Whereuptm  the 
learned  Judge  observed,  **Tbia  is  entirely 
wrm^   Tm  Borv^or  baa  gone  on  toe 
prinaple,  that  the  r^eaentativea  of  the 
late  iacumbent  are  bomid  to  do  everything 
to  the  premises  which  an  in-comtitf  tenant 
wouhl  do.    That  is  not  law.   'Diey  are 
bound  to  do  no  more  than  ought  to  be  per- 
formed by  an  out-going  tenant.    On  this 
minciple  the  valuation  ought  to  be  made. 
The  present  estimate  is  wwth  nothing." 
(1)  SGMr.&P.46i. 


A^inst  this  dietnm  it  was  stated,  that  an 
opinion  had  been  given  by  the  present  liord 
Stowell,  when  practising  as  a  civilian;  and 
that  surveyors  had  always  proceeded  on  the 
principle  laid  down  in  that  opmioo,  and 
parties  had  acquiesced  in  it. 

The  following  is  a  copy  of  the  case  laid 
before  Sir  William  Scott,  and  his  opinion, 
to  whidi  reference  was  made  in  the  argu- 
ment. 

COPY  OF  CASE,  AND  OPINION  OF  SIR 
WIUIAH  SCOTT. 

There  heing  a  dMftrenee  in  (qmuMi  be- 
tween  the  redcw  of  A,  in  the  county  of^ 
York,  and  the  executor  of  the  late  mcom- 
bent  thereof,  respecting  the  sense  of  the 
word  "  dilapidations,"  and  a  very  wide  dif- 
ference in  consequence  between  the  esti- 
mates of  the  workmen  employed  by  the 
same  parties — Sir  W.  Scott  is  desired  to 

E've  the  l^al  acceptation  of  the  word  *'  di- 
pidations,"  i.  e.  whether  it  implies  the  same 
as,  or  more  than,  what  is  generally  under- 
stood by  die  words  "  comfdete  repair"  in 
common  tenant^ ;  and  if  more,  how  iar  he 
thinks  it  extends  beyond  thepi. 

Answer. — *'  I  am  of  ofunion  that  *dila]n- 
dations'  go  beyond  what  is  generally  un- 
derstood of  *  complete  repairs  in  eonunoa 
tenancy;  at  least,  beyond  what  I  under- 
stand by  that  ezpressiai.  I  understand  by 
dilapidationa  (and  I  tirink  I  am  folly  sup- 
ported by  the  decision  of  competent  courts 
m  understanding  so),  such  repairs  and  re- 
newals, and,  if  I  may  use  the  word,  reno- 
vation, if  necessary,  of  the  house  and  its 
appendages,  as  will  enable  the  incumbent  to 
enter  upon  and  inhabit  them  at  the  period 
the  law  entitles  him  to  take  possession,  or 
as  soon  after  as  ma^  be,  allowing  reasonable 
time  for  the  repairs,  &c.  8fc.  Dilapida- 
tions, therefore,  will  include  not  only  all 
repain  merely  substantial,  but  likewise 
some  of  a  mfwe  ornamental  nature.  The 
house  must  b6  in  proper  condition  as  to 
whitewashing  and  paint,  because  it  cannot 
otherwise  be  decently  inhabited. 

**  I  do  not  mean  that  it  is  to  be  new  white- 
washed and  pamted,  if  the  whitewashing 
and  painting  be  fit  for  use ;  but,  if  it  is  not 
so,  the  executor  is  bound  to  whitewash  and 
paint  it  anew.  I  need  not  add,  that  the 
floors,  ceilings,  and  cornices  must  be  all 
ui  good  eonditioD,  as  likewise  windows, 
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frames,  doors,  and  locks,  and  every  part 
of  the  apparatus  of  a  decent  habitation. 
When  I  say,  in  a  good  ooodition,  I  mean 
that  each  should  be  in  a  sound  and  pro- 
per condition  Ht  for  it*  respective  use. 
Their  being  plain  it  no  sufficient  objection 
against  them.  It  would  be  endless  for  me  to 
particularize  the  articles  to  which  '  dtlapi- 
datioDs'  applies;  nor  could  I  do  it  from 
mere  memory,  widiout  having  the  several 
articles  proposed  to  me  with  an  inquiry  upon 
each,  bat  I  may  lay  down  tibe  ^nenu  prin- 
ciple to  be  thw^tbM  dfli^idattons  are 
audi  repairs  and  rcooiraticHU  m  are  proper 
to  make  the  house  habitable  with  decent 
convenience,  respect  beii^  had  to  the  value 
of  the  benefice  to  whidi  the  bouse  be- 

loDgS. 

"  I  take  this  to  be  the  strict  principle  of 
law  applying  to  dilapidations*  1  need  not 
add,  that,  in  practice, this  principleoughtnot 
to  be  acted  upon  with  a  minute  and  sordid 
rigour,  but  ought  to  be  ipodqrated  in  the 
a^ustment  by  a  liberal  disregard  of  things 
trifling  in  their  own  natmw  and  value." 

Applying  the  principle  thus  laid  down  tp 
a  benefice  of  the  annual  value  of  600/,,  it 
was  contended,  that  the  sum  found  by  the 
v«rdict  was  not  excessive. 

For  the  defendant,  the  interpretation  put 
upon  the  words  used  by  the  earlier  writers 
ixuthe  cases  cited  was  denied ;  and  it  was 
insisted,  that  the  right  principle  upon  which 
the  damages  should  be  calculated  was  that 
which  was  last  stated  in  the  ^leci^l  case. 
The  dictum  already  cited  of  Chief  Justice 
Best  furnished,  it  was  contended,  the  right 

Srinciple,  and  was  warranted  by  ComU't 
iictitmari/t  title  "  dilapidetions"  (in  which 
they  are  defined  as  *  wasteful  qjpending,  or 
destroying  in  any  manner,  any  of  the  houses 
or  buildi^  belonging  to  a  spiritual  livii^, 
or  the  cfaancd,  or  snfferii^  them  to  ma 
into  ruin  or  decay,  or  wasting  and  destroy- 
ing the  woods  of  the  church,  or  committiag 
or  suffering  any  wilful  waste  in  or  upon 
the  inheritance  of  the  church  ;*  and  by  the 
several  definitions  which  were  to  he  col- 
lected from  the  following  cases  and  autho- 
rities: Degge't  Parton'a  Counullor,  and 
Goiiolphm't  Jtepertorium  (already  cited), 
Stockman  V,  H^At(A«r(2),  The  BMop  of  Sa- 

(3)  1  Roll.  Rep.  66. 


Ushury's  com  (3),  KiumU  v.  /faraEy(4), 
Jefferton  v.  Bishipof  DwhamiS),  Nortkv. 
Barker{S) ;  and  the  several  cases  between 
landlord  and  tenant  in  the  ordinary  course 
of  tenancy.  The  fact  that  parties  had 
hitherto  acted  upon  the  principle  laid  down 
in  the  opinion  of  Sir  William  Scott,  fur- 
nished no  reason  in  support  of  the  prin- 
ciple itself ;  nor  was  that  opiaim  entitled 
to  more  weight  than  the  dictum  of  tbelale 
Chief  Jusdce  of  the  Common  Pleas. 

[Most  of  die  earlier  eases  will  be  fimnd 
also  in  Vmart  tit.  Dllapdations.] 

The  Court  tpok  time  to  consider ;  and, 
at  the  Siuinga  before  Hilary  term,  the 
judgment  was  delivered  in  the  fidlowii^ 
terms,  by — 

Mr.  Juttiee  BmtfUj^ — After  stating  the 
oature  of  the  action,  he  observed — The 
question  was,  by  what  rtde  the  dilapida- 
tions as  to  the  rectory-hoase,  baildings, 
qnd  chancel  were  to  be  estimated.  Three 
rules  were  proposed  for  our  eonridevstion : 
First,  that  the  predecessor  opght  to  have 
left  the  premises  in  good  and  substantial 
repair,  the  painting,  paperina,  and  whiter 
washiag  bei^  in  prOfur  and  aeaeat  oondi- 
taon  for  the  immraiate  ocenpatioB  and  uae 
of  hia  successor;  and  that  sneb  repaiia 
van  |Q  be  ascertained  with  reference  to 
the  state  and  character  of  the  buildings, 
which  were  to  be  restored,  where  neces- 
sary, according  to  their  original  form, 
without  addition  or  modern  improvement ; 
and  the  estimate,  according  to  this  rale, 
came  to  S99i,  18s.  Qd. 

The  second  rule  prpposed  was,  that 
they  were  to  be  lefl  aa  an  outgoing  lay 
teoaDt  ought  to  leave  his  buildings,  whnre 
he  is  under  covenant  to  leave  them  in  good 
tf)d  sufficient  repair,  order,  and  eonditi<m ; 
uoA  the  estimate  by  that  rule  was  SIOL, 
the  papering,  painting,  and  whitearaahing 
not  being  ineladed. 

The  third  rule  was,  that  they  wore  to 
be  leCt  wind  and  water  tight  only,  or,  as 
the  case  expresses  it,  in  such  condition  as 
an  out-going  lay  tenant  ought  to  leave 
them  i  and  by  that  rule  the  estimiUe  would 
be  75L  lit. 

(3)  Godb.  Rap.  (59;  Coke's  Bep.  49.  a. 

(4)  Ron.  Rep.  335. 
(»)  1  Bon  &  PoL  m 

ifi)  s  PUii.  sot. 
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We  are  not  prepared  to  say  that  any 
of  these  rul«8  are  precisely  correct,  though 
the  second  approaches  the  most  nearly  to 
that  which  we  consider  as  the  proper  rule. 
The  common  law  appears  in  some  of  the 
ancient  precedents  which  we  have  searched. 
It  is  laid  down  in  1  Lutw,  115,  as  fol- 
lows : — 

[Here  the  learned  Judge  read  the  pas- 
sage in  Reynold*  t.  ffewett,  in  Lutwyche, 
comnenciog  at  the  page  referred  to,  with 
"  Omtea  et  ihiguli  rectores,"  and  ending 
with  die  wonu  "  nut  tatitfaegn  taw- 

A  similar  arerment  anpears  in  the  two 
ibnna  in  Lutwyche  which  follow ;  and 
this  form  has  generally  been  adopted  in 
declarations  upon  this  subject. 

Two  propositions  may  be  deduced  from 
this  statement  of  the  common  law :  first, 
that  the  incumbent  is  bound,  not  only  to 
repair  the  buildings  belonging  to  his  bene- 
fice, but  alio  to  restore  and  rebuild  them, 
if  necessary;  aecondly,  that  he  is  bound 
only  to  repair  and  to  sustain,  snd  to  rebuild 
when  necnsaiy.  Both  these  rules  are 
very  reasonable :  the  first  became  the  re- 
vennes  of  die  benefice  are  given  as  a  pro- 
nsion*  not  for  a  clergyman  only,  but  also 
for  a  Buitable  residence  for  that  clergy- 
man, and  for  the  maintenance  of  the  chan- 
cel ;  and  if,  by  natural  decay,  which,  not- 
withstanding continued  repair,  must  at 
last  hi^ipen,  the  buildings  perish,  these 
revenues  form  the  only  fund  out  of  which 
the  means  of  replacing  them  can  arise. 
The  second  rule  is  equuly  consistent  with 
reason,  in  requiring  that  which  is  us^ul 
only,  wad  not  that  which  is  matter  of  orna- 
ment or  luxury.  It  aeems  naturally  to 
follow,  from  the  first  of  these  propositions, 
that  the  third  mode  of  computation  pro- 
posed in  the  case  cannot  be  Uie  right  one, 
because  a  tenant,  not  obliged  by  covenants 
to  do  repairs,  is  not  bound  to  rebuild  or 
replace.  The  landlord  is  the  person  who, 
when  the  subject  of  occupation  perishes,  is 
to  provide  a  new  <Hie,  if  he  thinks  fit.  And, 
if  the  second  proposition  be  right,  a  part 
of  the  charges  conuined  in  the  first  mode 
of  compuUtion  must  be  disallowed ;  for 
paperii^,  whitewashing,  and  snch  part  of 
die  painting  as  is  not  required  to  preserve 
wood  from  decay  by  ei^osnre  to  the  exter- 
aial  air,  are  rather  matters  of  ornament  and 
Vol.  VIII.  K.B. 


luxury  than  of  ntill^  and  necessity.  The 
authorities  which  have  been  cited  frora  the 
canon  law  agree  with  that  which  we  con- 
.  sider  to  be  the  rule  of  the  common  lavr. 
The  provision  on  this  subject,  which  ap- 
pears to  be  the  earliest  In  point  of  date, 
was  msde  in  the  constitution  of  Edmund, 
Archbishop  of  Canterbury,  in  the  reign  of 
Edward  the  Third.  It  directed  the  repair- 
ing "  domos  ecclena  diruta*  vel  ruinogas.** 
Lyndewode,  in  his  interpretation  of  this, 
observes,  with  reference  to  repair,  **  «t, 
tcilieett  iaifwiuce  tint  necetmruf,  noa  vob^ 

tWOB." 

This  was  enforced  b^  the  consdtnUoa 
of  Othoben,  promulged  m  the  fifty-second 
year  of  Henry  the  Third. 

Then  came  the  statute  13  Elia.  c.  10, 
that  speaks  of  ecclesiastical  persons  suf- 
fering tbeir  buildings,  for  want  of  due  re- 
paration, partly  to  run  to  ruin  and  decay, 
and  in  some  part  utterly  to  fall  to  the 
ground,  which,  by  law,  they  were  bound 
to  keep  and  maintain  in  repair ;  and  then 
the  statute  makes  the  fraudulent  donee 
of  the  goods  of  an  incumbent  liable  for 
snch  diupidation,  as  hath  happened  by  his 
fact  and  default.  Now,  if  the  incumbent 
was  bound  by  law  to  keep  and  maintun 
the  dwelling-house  in  repair,  any  breach  of 
his  doty  in  that  respect  would  be  a  defsult. 
Some  light  is  also  thrown  on  the  subject 
by  the  57  Geo.  3.  c.  99.  s.  14,  which 
enacts,  that  a  non-resident  spiritual  person 
shall  keep  the  bouse  of  residence  in  good 
and  sufficient  repair ;  and  directs,  that  if  it 
be  out  of  repair  and  remain  so,  the  parson 
is  to  be  liable  to  the  penalties  of  non- 
residence,  until  it  is  put  into  good  and  suf- 
ficient repair  to  toe  satisnction  of  the 
bishop.  But  there  seems  to  be  nothii^, 
either  in  the  authoriUes  cited  from  die 
canon  law  or  in  these  acts  of  |iarliament,  to 
enlarge  the  common  law  liabdity— nothing 
to  shew,  that  the  obligation  of  an  incum- 
bent to  repair,  is  other  than  that  which  I 
have  already  stated  the  common  law  threw 
upon  him,  namely,  to  sustain,  repair,  and 
rebuild  when  necessary.  On  the  whole, 
therefore,  we  are  of  opinion,  that  the  in- 
cumbent was  bound  to  maintain  the  par- 
sonage (which,  as  the  contrary  has  not 
been  suggested,  we  must  consider  in  this 
case  to  have  been  suitable  in  point  of  size 
and  in  odier  respects  to  the  benefice),  and 
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also  the  ctianeel;  and  to  keep  then  m 
good  and  substantial  repair,  restoring  and 
rebuilding,  when  necessary,  according  to 
the  original  form,  without  addition  or  mo- 
dern improTcment ;  and  that  he  was  not 
boand  tt>  supply  or  maintain  any  thing  in 
the  nature  of  ornament  to  which  painting 
(unless  that  be  necessary  to  preserve  ex- 
posed timbers  from  deoay)  and  whitewash- 
11^  and  papering  beloi^ ;  and  the  damages 
in  this  case  showd  be  estimated  upon  that 
principle.  I  think  it  wlU  be  found  that 
this  rule  will  correspond  very  nearly  with 
the  second  mode  of  coinputation,  and  pro- 
baUy  will  be  the  same  if  the  terms  "  inder 
and  cotidition  **  are  meant,  as  they  most 
likely  are,  not  to  indude  matten  oi  oma> 
ment  or  luxury. 

Judgment  for  theplaint^.  The  amount 
of  the  damaget  upon  the  foregoing 
jarmciple  was  ascertained  tru 
Master. 


1830       /'in'SKBOT  ANA  OVRSU,  AMM- 

J"«"y-  [  ^  »wiioH». 

Bankrupt  law — Evidence — Suh^iiutioK  ^ 
Pelitioning  Crtditor't  Debt. 

1.  Where  an  action  is  Inxmght  hyatiigneea 
oj  a  bankrupt,  notice  is  given  to  dispute  the 
petitioning  creditor's  debt^  and  it  appears  that 
the  petitioning  creditors  are  assignees  of 
another  persoti,  a  bankrupt,  the  d^oiiHoTif 
under  that  bankruptcy  are  not  evidence  ( under 
the  0  Qeo.  4.  c.  10.  s.  9iJ,  although  the 
debt  was  one  far  which  the  creditor  Aoiiibiipt 
migfU  have  stud  the  debtor  bankrupt. 

X.  Persons  itaerested  m  supporting  a  «offl- 
MiMwit,  who  sought  to  o&tom  the  ben^  of  the 
Qeo.  4,  c.  16. «.  1 86,  presented  a  petition  to  the 
Lord  Chanced,  in  the  terms  of  thai  section^ 
and  ebtemed,  by  consent,  an  order  directing 
the  eommistioners  to  make  the  necettary  in- 
gmry  as  to  the  debt  proposed  to  be  substiMed 
for  that  of  the  peiiiioning  creditor ;  and,  in 
case  they  found  it  suf^cient,  directed  the  com- 
mission  to  proceed.  But  U  did  not  appear 
in  terms  that  the  petitioi^g  eret&lor's  debt 
had  been  found  inmt^ent  to  support  a  com- 
mission : — Held,  that  wHhoat  tuchjm^g  the 
Order  was  inoperative. 


S.  Whether  such  an  order^  if  properly 
framed  in  its  terms,  would  be  euifieient  so  as 
to  have  a  retrospective  ^ffiet  m  nuuntmiung 
an  action  previouibf  brought     the  astigneetf 

quaere. 

This  was  an  action  of  trorer  by  the  as- 
signees of  one  Taylor,  a  bankrupt,  to  reco- 
ver from  the  defendant,  late  sheriff  of 
Surrey,  the  value  of  certain  goods  of  Taylor 
seized  and  sold  by  the  defendant  after  an 
act  of  bankruptcy  committed  by  Taylor. 
The  defendant  [deaded  the  general  issue, 
and  gave  notice  of  his  int«ition  to  dispute 
the  act  of  bankru^ey  and  the  pettttoning 
creditor's  debt.  The  cause  was  tried  at 
the  Ouildhall  sittings  after  Hilary  term 
1 828,  before  Lord  Tenterden,  when  a  rer^ 
diet  was  found  for  the  plaintiffs ;  subject 
to  the  opinion  of  the  Court  upon  a  case, 
of  which  the  followmg  is  the  substance : — 

The  bankrupt,  Taylor,  for  several  years 
previous,  and  down  to  the  time  of  the 
tssning  of  the  commission  of  bankrupt 
against  him,  carried  on  the  trade  and  busi- 
neea  of  a  builder  at  Balham  Hill,  ia  the 
«E>iinty  of  Surrey.  On  die  15th  of  No- 
vember 1826,  and  two  or  three  days  pre- 
viously, he  committed  Vmt  several  acta  of 
bankruptcy.  On  the  18th  of  November 
1836,  one  Samuel  RothweM  issued  a  fieri 
facias  directed  to  the  defendant,  then  sheriff 
of  the  county  of  Surrey,  commanding  him 
to  levy  440/.  4>,  oo  tlie  goods  and  chattels 
of  the  bankrupt,  under  which  writ  the  de- 
fendant, on  the  same  18lh  of  November, 
seiaed,  and  afterwards  stM  the  goods  and 
chattels  mentioned  in  the  declaration.  The 
commission  vmdet  which  Taylor  was  ad- 
judged bankrupt,  issued  on  the  9th  of 
December  1826,  and  the  plaintiflb  wer« 
afterwards  duly  chosen  assignees,  and  the 
usual  assignment  made  to  ihem  on  the 
Stfth  of  Deoembet'  1826.  The  eommissum 
issued  on  the  petition  of  the  assignees  of 
one  James  Kenworthy  i  a  bankrupt  to  whom, 
prior  to,  and  at  the  time  of,  his  bankruptcy, 
Taylor  was  indebted  in  the  sum  of  liOL 
and  upwards.  The  commission,  adjudica- 
tion, and  assignments,  and  other  proceed- 
ings in  the  bankruptcy  of  Kenworthy,  were 
given  in  evidence,  duly  entered  of  record* 
That  commiMmi  was  dated  the  4th  of 
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November  1 8M,  and  the  MtifpiineDt  to  the 

proTisioDal  assignee  waa  on  &e  same  day, 
and  that  to  the  assigneea  on  the  35th  day 
of  Noveraber  1826,  but  no  other  evidence 
wasgivenof  the  petitioning  creditor's  d^bCf 
trading,  or  act  of  bankruptcy,  than  by  the 
production  of  such  proceedings.  The  pre- 
sent action  waa  commenced  on  the  24th 
day  of  January  18S7.  The  notice  to  dis- 
pute waa  given  on  the  17th  of  February 
1837.  An  order  of  the  Lord  ChaoeeUor 
was  put  in  and  proved,  bearingdue  the 
95th  day  of  Febroary  ISSfi.  The  order 
wae  madB  pumiaat  to  tbe  vtatate  6  Geo.  4. 
e.  16.  a.  18,  on  die  peUtioa  of  Geqrg*. 
Alfred  Muikett,  which  i  t  set  forth.  That 
petition  stated,  that  the  commission  had 
issued  against  Taylor  on  the  petition  of 
the  assignees  of  Kenwortby ;  that  Taylor 
had  been  declared  a  bankrupt,  and  that 
Muskett  (and  the  other  plaintiffs  in  this 
cause)  were  af^winted  his  assignees,  that 
an  action  of  trover  having  been  brought, 
it  bad  been  found,  on  preparing  for  ttial, 
that  the  petitioniDg  oreditors  debt  was  aM 
mch  a  Uffal  debt  aa  would  ini^ort  a  ecHaa- 
Buesifm}  and  that  it  would  be  neeessaryy 
in  order  «b  av^ort  the  eonmission,  that 
there  shoold  be  another  petiticwH^  eredi- 
tot's  debt  substituted  in  the  place  of  that 
of  the  aas^nees  of  Kenwortby.  It  then 
statedi  that  b^re  and  at  the  tune  of  issu- 
ing the  eemmisuon,  the  petitioner  was  a 
creditor  of  the  bwikrupt  to  the  amount  of 
56il. !  that  lus  debt  was  incurred  subee- 
queotiy  to  that  of  the  assignees  of  Ken- 
worthy,  and  that  he  had  proved  that  debt 
uder  the  commission.  The  prayer  was, 
that  the  eommiasi<m  might  be  supported 
by,  and  the  proceedings  carried  on,  on  the 
^bt  of  the  petitimwr,  instead  of  that  of 
the  aas^neea  of  Kenwortby.  The  order 
then  aCated,  that,  up«i  hearing  die  petitiott 
»d  the  affidavita  filed  in  support  thereof 
read,  and  what  was  alleged  by  the  counsel  for 
the  petitioner,  and  the  counsel  for  the  a»< 
signees  of  Keaworthy,  the  latter  appearing 
and  eoasenting  thereto,  the  Lord  Chancel- 
iat  ordered,  that,  upon  the  commisaicmera 
naoaed  in  the  commission  being  satisfied 
that  the  debt  proved  by  Muskett  was  in- 
curred not  anterior  to  the  debt  nf  the  ass^- 
neea  of  Kenwortby,  mA  that  it  waa  an 
existing  debt,  and  sufficient  to  support  the 
comnoaioo,  the  eommiwiop  be  proceeded 


in  1  and  be  referred  it  to  the  said  commis- 
sioners to  make  the  inquiry. 

The  commissioners  did  find  that  Mus- 
kett's  debt  was  an  existing  debt,  and  suf- 
ficient to  support  the  coniimtssion,  and  that 
it  was  incurred  subsequently  to  that  of  the 
assigneea  of  Kenwortby.  A  debt  amount- 
ing to  492/.  was  due  to  the  said  George 
Alfred  Muskett  previous  to  and  at  the 
time  of  the  committing  of  the  acts  of  bank- 
ruptcy by  Taylor,  and  the  issuing  of  the 
cpmmission  against  him ;  and  is  now  due. 
It  vraa  olyected,  on  the  part  of  the  defen- 
dant  t  first,  that  the  title  of  the  assignees 
of  Kenwortby  to  beednte  petitioning  cre- 
ditors was  npt  sufficieptly  proved ;  and 
secmdly,  that  the  order  of  the  Lord  Chan" 
eellor,  and  the  proceeding  under  it,  were 
not  sufficient  proof  of  a  debt  to  snstam  the 
present  action. 

The  ease  was  argued  in  the  ffittings  after 
Easter  term  1829. 

Mr.  HtUe^MMt  tot  the  plaintiffs. — As 
to  the  evidence  of  the  dtle  at  Kenwortby'e 
aasivneeB  to  be  the  petitioning  creditors 
against  Taylor,  the  act  6  Geo.  4.  c.  le. 
8. 92.  makes  die  depoddtMia  in  such  a  case 
eridenee  vrithout  any  other  proof;  mas- 
much  as  the  subject-matter  waa  diat  for 
which  Kenworthy  himsdf  might  have  sued 
Taylor.  Indeed,  where  the  petidonfng 
creditor  is  the  assignee  of  a  bankrupt,  it  ap- 
pears from  the  caaeof  Skaife  v.  I£ownrd(\) 
that  it  is  not  necessary  for  the  pefitionit^ 
creditor  to  give  evidence  of  his  own  title  as 
assignee. 

[Mr.  Juitice  Parke. — In  that  case,  no 
notice  had  been  given  that  the  petitioning 
creditor's  debt  would  be  disputed.] 
.  Then,  the  plainti£&iiHiy  rely  upon  die  Bufa* 
sUtuted  debt  of  Mushett,  which  waa  iiUro- 
duced  according  to  6  Geo.  4.  e.  16.  s.  18. 
The  priacij^  ^bjecdon  taken  agunst  it  by 
ihs  other  aide  is,  that  it  waa  intrtrauced  after 
the  ftfeaent  tetlon  was  brought ;  and  that' 
it  ought  not  to  have  a  retrospective  effect. 
But  it  was  the  very  object  of  the  provision 
that  it  should,  in  order  that  the  title  of 
alBsignees  m^ht  not  be  defeated  upon  ob- 
jections which  were  distinct  from  the  merits. 
It  is  always  in  the  power  of  a  defendant, 
if  he  eonoeives  be  has  any  good  cause  of 

(l)faB.&C.MO;  8.e.4D.&R.Sr}  SUw  J. 
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eomplaiat,  to  apply  to  llw  great  Kd  bj  pe- 

lition. 

Mr.  Thetiger,  cootrA. 

[The  Court)  being  with  him  on  die  firat 
point,  directed  him  to  apply  his  argument 
to  the  second  only.] 

I'he  assignees  cannot  nse  the  Lord  Chan- 
cellor's order  after  an  action  has  been 
brought  in  support  of  that  action,  in  a  case 
where,  without  the  order,  they  had  no 
eanse  of  action  at  all.  To  give  this  order 
a  retrospective  effect,  would  be  to  fix  the 
defendant  with  the  costs  of  an  action,  which 
the  plaintifis  in  the  first  instance  had  no 
right  to  bring,  and  he  had  a  good  right  to 
resist.  And  all  the  proceedings  are  taken 
behind  the  defendant's  back.  Nor  doea 
the  order  of  the  Lord  Chancellor  affirm  the 
fiict,  upon  which  alone,  he  had  jurisdictioa 
to  make  it.  It  is  nowhere  found  by  him 
that  the  original  petitioning  creditor's  debt 
was  insufficient.  His  order  merely  re- 
cites, that  the  petition  to  him  asserted  that 
fact ;  and  in  the  reference  which  he  directs 
to  the  commissioners,  he  does  not  give 
them  power  to  examine  into  the  alleged 
hisufficiency  of  that  debt,  but  merely  into 
(he  sufficiency  of  the  debt  proposed  to  be 
aubstituted. 

The  Court  took  time  to  consider ;  and 
in  the  course  of  the  sittings  before  Hilary 
term  18S0,  the  judgment  was  delivered  in 
the  following  terms  by — 

Mr.  Jmttiee  Bayley. — After  statii^  the 
nature  of  the  action,  the  learned  Judge  pro- 
ceeded— The  case  raised  two  questions : 
first,  whether  there  was  sufficient  evidence 
of  the  petitioning  creditor's  debt  in  order 
to  support  the  aunmission  against  Taylor. 
If  there  was  not,  then,  secondly,  whether, 
in  failure  of  such  evidence,  the  plaintifib 
were  entitled  to  support  the  commissioni 
by  resortii^  to  a  debt  due  from  Taylor  to 
Hnakett ;  and  which  debt  had  been  intro- 
duced into  the  proceedin^^,  as  the  plain- 
tifis contended,  in  c<Hifonmty  with  6  Geo.  4. 
c.  16.  s.  X8.  The  defendant  denied 
'  this  inbatttuted  debt  had  been  jntrodnced 
into  the  proceedings  in  conformity  with 
that  section. 

The  petittfmii^  creditors  in  the  first  in- 
stance were  persons  who  filled  the  charac- 
ter of  assignees  of  a  person  named  Ken- 
vorthy,  a  bankrupt.   On  the  trial  of  thii 


cause,  the  debt  due  from  Taylw,  the  pre- 
aent  bankrupt,  to  Kenworthy  waa  proved ; 
the  aas^ment  from  the  provisional  aa- 
a^nee  under  Kenworthy*B  commission  to 
the  assignees,  was  also  proved;  but  no 
evidence  was  given  of  the  facts  necessary 
to  support  that  commission,  except  the 
depositions  filed  with  the  proceedings. 
Whether  those  depositions,  as  to  the  tra- 
ding, act  of  bankruptcy,  and  petitioning 
creditor's  debt,  were  sofflcient  as  to  Ken- 
worthy's  cmnmission,  was  the  first  question 
in  the  case.  Very  eariy  in  the  argument 
we  intimated  an  opinion  that  they  were 
not ;  and,  on  consideration,  we  see  no  rea- 
son to  alter  that  opini<m.  Of  course  these 
depositions  are  not  evidence,  nnless  they 
are  so  made  hy  act  of  parliament  The 
9SA  section  of  ue  new  bankrupt  act  6  Geo. 
4.  c.  16,  containa  the  only  provision  which 
appears  at  all  applicable  to  this  subject. 

The  90th  &  91st  merely  provide,  that  in 
the  cases  there  mentioned  no  proof  at  all 
of  the  petitioning  creditor's  debt,  the  tra- 
ding, or  the  act  of  bankruptcy,  shall  be 
necessary,  unless  notice  be  given  of  an 
intention  to  dilute  t^em.  Here,  notice 
was  given ;  and  then  comes  the  99d  section. 
It  provideB,  that  if  the  bankrupt  ahall  not 
witbin  a  certain  time  have  dispnted  the 
commission,  the  depositions  shall  be  con- 
clusive evidence  of  the  miatters  therein 
contained  in  all  actimiB  at  law  or  suits  in 
equity,  brought  by  Uie  ass^nees  for  any 
debt  or  demand  for  which  the  bankrupt 
might  have  maintained  any  action  or  suit* 
Therefore,  in  actions  brought  by  Ken- 
worthy's  own  assignees  for  the  debt  due 
from  Taylor,  these  depositiuis  would  have 
hecD  evidence ;  but  this  action  was  brought, 
not  by  Kenworthy's,  but  by  Taylor's  assig- 
nees ;  and  for  a  cause  in  respect  of  which 
Kenworthy  not  only  could  not  sue,  but  to 
which  he  was,  for  all  legal  purposes,  a 
steanger.  Indeed,  Taylor  himself  could 
not  have  maintained  the  preaent  aotkni,  as 
the  defendant,  the  sheriff,  had  a  good  jus- 
tification as  against  him.  The  actiim  waa, 
Uierefore,  brought  in  respect  of  a  cause  of 
action  for  which  Taylor's  ass^necs,  and 
they  alone,  could  sue.  7'herefore,  we  are 
of  opinion  that  the  depositions  under  Ken- 
worthy's  commission  were  not  evidence  in 
this  action. 

Thia  renders  a  conaideration  of  the  sc- 
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Mwd  quettion  necewary.  That  turns  opim 
the  6Geo.4.  e.  10.S.  18.  Bj  that  section  it 
is  provided,  that  "  if,  after  adjudication, 
the  debt  <^  the  petitioning  creditor  be 
found  insufl9cieiit  to  sapport  the  connnia- 
sioa,  it  shall  be  lawful  for  the  Lord  Chan- 
cellor, npon  the  a|^Ucation  of  any  other 
creditor,  faaving  prared  any  debt  sufficient 
to  support  a  commission,  and  hicarred  not 
anterior  to  the  debt  of  the  ^titioning  cre- 
ditor, to  order  the  commiasion  to  be  |Hro- 
oeeded  m;  and  the  comnisuon  diaU,  by 
andi  order,  be  deemed  valid."  la  Ibis  case 
Huskett  had  proved  a  debt  complying  with 
the  before-mentioned  terms ;  and  be  peti- 
tioned the  Lord  Chancellor  for  an  order 
according  to  this  section.  The  Lord  Chan- 
cellor made  an  order,  that,  upon  the  com- 
missioners being  satisfied  as  to  Muskett's 
debt,  in  respect  of  the  particulars  required, 
the  eommissioa  should  be  proceeded  in. 
The  comnmsionerB  were  satisfied  as  to  that 
debt.  Neither  the  petition,  nor  the  affida- 
vita  upon  which  it  was  anpported,  were 
produced ;  bat,  as  fiir  as  the  petition  waa 
feeiied  in  the  Lord  ChanceUor's  order,  it 
averred  as  a  fiict,  that  the  petitioning  credi- 
tor's debt  was  not  such  a  debt  as  could 
sapport  a  coramisBion ;  and  it  prayed  that 
Moakett's  debt  might  be  sufaetitBted,  and 
the  commission  be  proceeded  with,  sup- 
ported by  that  debt.  Tbe  order  made  by 
the  Lord  Chancellor  is  silent,  in  the  order- 
ing part,  as  to  the  all^d  insufficiency  of 
tbe  petitioning  creditor's  debt.  It  states, 
that,  upon  reading  the  affidavits,  hearing 
counsel  for  Maskett  and  the  other  assig- 
aeea  of  Taylor,  and  the  petitioning  credi- 
tcM«  consenting  thereto,  it  is  ordered,  that, 
npon  tbe  commissioners  being  satiifted  as 
to  Mudtett's  debt,  tbe  eonunnsion  should 
be  proceeded  in.  They  weve  satisfied; 
and  the  commission  went  on.  But  it  does 
not  appear  that  the  Lord  Chancellor  was 
apprised,  when  this  petition  was  thus  brought 
on  by  consent,  tliat  it  was  done  for  tbe  pur- 
pose of  supporting  an  action  already  brought ; 
BO  as  to  Mil  his  attention  to  the  proprie^ 
of  introducing  terms  to  limit  the  use  of  his 
order.  Nor  does  it  appear  that  tbe  pre- 
sent defendant  had  any  notice  of  the  peti- 
tion, so  as  to  give  him  any  opportunity  of 
preventing  the  making  of  such  an  order 
without  the  introduction  of  terms  to  limit 
its  flfiet. 


Upon  the  queation,  whether  an  order 
made  by  the  Lord  Chancellor  in  the  terms 
of  this  section  can  support  a  commission  so 
fiv  by  reUtion,  as  also  to  support  an  action 
previously  brought  by  the  asngnees,  it  ia 
not  necessary  in  the  present  case  to  give 
any  opimon.  We  are  clearly  of  opinion  that 
the  present  order  is  not  valid ;  inasmuch  as 
the  main  fact  to  give  it  validity  doca  not  ap- 
pear. The  petitioning  creditor's  debt  sboiud 
be  "found  insufficient."  It  does  not  ap- 
pear to  be  so  found  by  the  jury,  by  the 
Lord  Chancellor's  order,  or  even  the 
comnisnoners.  The  ordw  itself  was  made 
by  consent  of  the  parties  then  before  the 
Lord  Chancdlor,  and  it  does  not  a^qwar 
that  the  defendant  had  any  intinwdon  ot  it 
until  it  was  produced  in  evidraee  against 
him  on  the  tnal.  And  the  fiict  of  the  plain- 
tifia  themselves  seeking  on  the  trial  to  set 
up  that  debt  which  by  their  petition  they 
alleged  to  be  insufficient,  warrants  an  infer- 
ence, that  it  had  not  been  found  insufficient 
by  the  liord  Chancellor.  But  our  judg- 
aoent  proceeds  entirdy  upon  the  pcant,  that 
tbe  UBuffieieney  of  ilie  debt  does  not  ap- 
pew'to  have  been  found ;  and  that,  vdthowt 
anch  a  flndii^r  tins  order  of  the  Lord  Chan- 
cer cannot  iterate  in  support  of  the  eon- 
misBion.  The  verdict  must,  therefore,  be 
set  aside,  and  a  ntmsuit  entered. 

Poffm  to  the  deftndimt. 


18S0.      >     SHAW    V.    PEITOHAUI  AND 

January.  \  otbbes. 
Ckurck  Leatet. 

1.  The  ttaMt  13  EUm.  c.  SO.  it  mH 
repeaied  hy  the  57  Oeo.  8.  c.  99,  to  far  tu 
retatei  to  the  charging  of  benefices. 

2.  An  instrument  drawn  in  mnnt  of  form 
at  a  leatCf  but  operating  ta  ttuutance  a*  a 
chargct  is  void  mder  the  fint-meMianed 
etatute. 

This  came  before  the  Court  by  a  case 
sent  for  their  opinion  by  the  Lord  Chan* 
cellor,  in  substance  as  followa : — 

CASE. 

By  indenture,  bearing  date  tbe  8th  of 
September  18S6,  and  made  between  the 
Rev.  WiUiam  Pritcbard,  derk,  being  then 
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and  itiU  nctor  <tf  the  leetory  and  parish 
eboroh  of  Great  Yeldkam,  in  the  county 
of  Esiex,  and  dso  Ticar  of  the  vicar^e  of 

Great  Wakering  in  the  same  county,  of 
the  first  part,  Benjamin  Shaw  of  the  second 
part,  and  William  Stephens  of  the  third 
part,  and  duly  executed  by  the  said  W. 
Pritdiard,' and  a  roemorial  thereof  duly 
enrolled, — after  reciting  chat  the  said  W. 
Pritohard  was  rector  of  the  said  rectory 
and  parish  church  of  GreM  Yeldham,  and 
in  right  thereof  was  seised  or  entitled  of  or 
to  this  glehe  lands,  together  with  all  and 
aingnlar  the  great  or  predial  and  amall 
tithes  or  tmths,  noduses  or  cnstonury 
payaoHits  in  liea  of  sueh  tithes  or  teathat 
rente,  offiuringSt  an^  obtadons,  and  other 
appurteiHRwes  to  the  same  rectory  or 
parsonic  belonging  or  appertaining ;  and 
diat  the  said  W.  I^itchard  was. also  vicar 
of  die  vicarage  of  Great  Wakering,  and  in 
ri^t  there<^  was  seised  and  entitled  of  or 
to  die  vicarial  tithes  to  tfie  said  vicarage 
beloi^ing ;  and  also  recitii^,  that  the  said 
WiUiam  Pritcbard,  togedKr  with  J<dHi 
Daniel  Haslewood,  cleric,  bad  contracted 
to  sell  to  the  said  Bemunin  Shaw  one  an- 
But^  of  991. 10$,,  t»  be  paid  to  the  said 
Beaganrin  SfaHr,  la»  exccirton,  admnns- 
trators,  or  viAnur  duing  tbe  Aatoral  life 
of  the  said  Wilfiara  Priicterd,  at  or  for  the 
pricft  or  aum  of  750/.  i  and  that,  in  pur- 
suance and  performance  of  the  said  a^e- 
ment  on  the  part  of  the  said  Benjamin 
Shaw,  he,  the  said  Benjamin  Shaw,  had  paid 
to  the  said  William  Pritcbard  and  J.  D. 
Haslewood  the  sum  of  750/. ;  and  that,  in 
pursuance  and  part-performance  of  the 
said  ^reement  on  the  part  of  Pritcbard 
and  Haslewood,  they,  Pritcbard  and  Haale- 
wood,  had,  by  a  certain  bond  bearing  even 
date  with  the  said  indenture,  beconw 
bumd  unto  Shaw,  bis  ezeoutorg,  admi.ni8- 
tratora,  and  assigns,  in  the  penal  sum  of 
1,500/.,  with  a  cmditicm  thereunder  writ- 
ten for  making  the  same  void,  on  payment 
by  Pritcbard  and  Haslewood,  or  one  of 
tbaai,  their  or  one  of  dieir  executors  or 
admiaistrators,  unto  Shaw,  his  executors, 
administrators,  or  assigns,  yeariy  and  every 
year  during  the  natural  life  of  Pritcbard, 
of  the  said  annuity  of  9S/.  10s.,  by  four 
equal  quarterly  payments  (on  tbe  days 
tlwrein  meBftiooco);  k  was  by  the  smA 
indenture,  witntaied,  that  in  piinvaaee  and 


peiformaBett  of  said  agaeemant  sq  die 
part  <tf  Fritdwrd,  and  in  considttatkm  of 
dM  sud  Sttin  of  7&0L  than  paid  by  Shaw 
to  Pritcbard,  and  for  the  nomfaial  coasido- 
raiion  therein  mentioiied  to  hare  been  paid 
by  Stephens  to  Fritchard,  be,  Pritehard, 
did,  at  the  request  of  Shaw,  grant,  bargain, 
seU,  and  dooiise  unto  Stephens,  all  that  and 
those  tbe  said  rectory  and  parish  church 
of  Great  Yeldham,  and  the  said  vicarage 
of  Great  Wakering,  and  all  the  measuagse 
at  tenements,  ai^  glebe  lands«  tilM% 
iMths,  oUadcHU,  0^«tbna,  offerims* 
pordons,  pn^ta,  emoliimeBta,  i^ta,  mem- 
ben,  and  a|^urtenances  wfaataoerer  diBre- 
into  bekinging — to  have  and  to  hold  dw 
aame  onto  Stephens,  faia  couootors,  &e.k 
theneeforth  for  the  term  of  ninety-une 
yeara  from  thence  next  ensuing,  if  Pritch" 
ard  should  so  long  live,  at  a  pepper-com 
rent,  upon  trust  to  permit  Pritcbard  to  en- 
joy the  same  until  some  quarterly  payment 
of  the  annuiqr  shotdd  be  in  arrear  by  die 

rte  ef  twenty-one  days ;  and  upon  far- 
tmat,  thaii  m  ease  of  aoch  deiknltg 
StqtheBB,  his  exMutors,  &c.,  shotdd  entec 
into  the  actual  posaesston  of  the  preniaeo^ 
md  receive  aU  tbe  tidiea,  or  eompoeitiaH 
or  pajFrnents  for  «  in  lieu  of  tiuMB,  and 
aU  other  the  profits  of  the  premisea  reapee- 
tiv^t  and  Aould  manage  the  preniaea  in 
such  manner  as  to  him  should  seem  rea- 
sonable ;  and  should  pay  B.  Shaw  tbe  ar- 
rears due,  and  the  surplus  to  Pritcbard. 

Then  followed  a  power  to  Stej^iens  to 
raise  the  arrears  by  demise  or  mortgage  in 
case  of  de&ult  of  payment  for  fMty  daya  } 
and  a  power  to  sequester  in  caae  of  dew^ 
for  forty-five  days. 

The  queation  for  the  opinion  of  this  Ceort 
was,  whe(^  the  above  demise  for  aeeur^ 
ing  an  annui^,  beu^  subsequent  t»  tlM 
57  Geo.  i.  c.  99,  was  valid  or  net. 

The  case  was  arfttcd»at  tin  Stttioga  be- 
fore Michaelmas  terra  by  Mr,  Mtm~ 
«W,  Mr,  CihUtv,  Mr.  Pattemi,  and  Mt„ 
FoSeU,  for  the  plaiatiff  and  other  partiest 
in  support  of  the  demise ;  and  Ifr.  Brod^ 
rick  against  it ; — but,  as  the  subject  wan 
very  fully  discussed  in  Doe  d.  Catn  v. 
Somervilie  andothertn  ),  and  Ihe  d.  Brought 
ton  V.  GuU^{i)\  and  as  no  judgaaent  wan 

(1)  0B.&C.U6J  ftc9D.&It.t00;SlAW 
Jenni.  K>B.  ML 
(t>  9B.fliC.344;«.6rUwJonn.K.B.t01. 


Digitized  by 


HILARY  TERM,  1880. 


ro  in  the  prwent  case,  (the  opfaiion  of 
Court  being  merely  expresaed  hy  cer- 
tificate,) it  would  be  superfluoui  to  give 
die  learaed  argnments  at  length. 

In  anpport  of  the  demise  it  was  eon- 
tended — fint,  dutt  diis  was  a  grant  good 
at  oommon  law ;  Sfcondly,  that  it  was  not 
rendered  Tiud  by  the  statutes  18  Elii. 
e.  20,  or  14  Elis.  c.  11 ;  thirty,  that  if 
it  was  void  by  either  of  those  statutes,  the 
common  law  was  restored  by  the  57  Geo.  3. 
e.  99.  The  cases  cited  in  addition  to  those 
cited  m  Dve  t.  Somerville  and  Doe  t.  Qnlly, 
were,  Errington  v.  Hmardiji')  toABoteyer 
T.  Pritehardii). 

On  the  other  hand,  it  was  contended, 
that  this  instrument,  though  in  point  of 
ferm  a  lease,  was  in  substance  a  charge ;  and 
dial  it  was  not  maintained,  in  either  of  the 
cases  of  Doe  v.  SamervUle  or  Doer.  Qvlfy, 
Aat  inefa  an  instrument  eoiUd  he  Talid. 

The  fiiQowing  oertifiqata  waa  aftarwwdf 
■eot: 

**  This  case  has  been  argued  befbre  ns 
by  eoaasel ;  and  we  are  of  opinicHi  that  the 
demiae  for  securing  the  annuity  in  qnestion 
is  invalid,  being  in  substaBce  a  charging  of 
the  benefice  within  the  meaning  of  13  iSis. 
e.  SO,  which  statute,  as  far  as  relasee  to 
du^ng  of  benefioes,  is  now  in  fmrce. 

J.  Batikt, 

J.  LmXKDALE, 

J.  Pawcb." 


1 880.     KuAwrm  and  otheks  v.  wqn- 
Jvrasry.  \   ten,  A88ioke>»  &c. 

Bankrupt  lagf^Set-<iff, 

A  dAior  to  a  bankrupt's  e^ate  u  entitled 
fo  hie  sei-off  in  r^i^rcf  of  a  debt  due  Jrotfi 
tke  bankrupt  to  hm  bejbre  the  commUsion^ 
fromdfd  t&it  the  debtor,  when  he  gave  cretHt 
to  tke  biwhvpt,  had  no  notice  of  a  prior  act 
tff  Bankn^tcy^  The  mere  knowledge  lAol 
M  Mu  into&entt  or  had  stopped  payment, 
does  not  Apriee  Ifts  d^or  of  his  right  of 

-  This  waa  an  action  of  assumpiit  by  the 

(3)  Ambler.  485. 

(4)  It  Price.  103. 


assignees  of  Morton  &Co.,  bankrapts,  for 
money  due  from  the  defendant  to  the 
bankrupts.  The  defendants  gave  notice 
of  a  aet-off. 

The  cause  waa  tried,  before  Mr.  Justice 
Holroyd,  at  the  Spring  Assises  for  the 
county  of  Korthanptm  in  18X7,  when  the 
fdlowii^  appeared  to  be  the  principal 
Acts: — 

Morton  &  Co.  carried  on  business  as 
bankers  at  WelHngborou^.  The  debt  due 
firotn  the  defendant  to  them  was  not  dis- 
puted. The  question  was,  whether  he  was 
entitled  to  a  set-off  in  respect  of  notes  of 
the  Wellingborongh  bank  of  Morton  ft  Co., 
and  which  he  had  gotttu  into  his  possession 
at  the  time,  and  under  the  drcnmstanees 
(bllowhig : — 

On  the  14th  of  December,  the  bankers 
bad  stopped  pmnent  and  shnt  up  their 
shop.  The  defendant  waa  a  printer,  and 
was  employed  by  them  to  print  the  foUow- 
fng  notice,  which  was  afterwards  circn- 
lated:— 

"  Messrs.  Morton,  Rodick,  &  Co. 
hereby  give  notice  that,  owing  to  the  alarm- 
ing state  of  money  matters  in  London,  their 
agents  cannot  posaiUy  remit  theni  the 
funds  which,  are  in  their  hands.  They  are, 
therefore,  under  the  painful  necessity  of 
suspending  their  payments  for  a  short 
time." 

On  the  ledi  of  December  the  defbnd«it 
got  into  bis  hands  notes  of  Morton  &  do. 
to  the  amount  oftSK ;  and  it  came  out,  on 
the  cross-examination  of  his  witnesses,  that 
he  had  exerted  himself  to  obtain  them. 

The  cornmission  against  Morton  ft  Co. 
was  issued  some  time  ailerwards. 

A  great  deal  of  evidence  was  gone  into 
by  the  plaintiffif  for  the  purpose  of  shewing 
that  the  bankers  had  alt  committed  acts  of 
banhrnptcy  on  the  1 4th  of  December ;  but 
it  is  unnecessary  to  detail  it^  inasmuch  as 
the  Court  gave  no  opinion  on  titat  ques- 
tion, and  as  their  judgment  conceded  to 
the  plaintiffi,  that  there  might  have  been 
such  acts  of  bankruptcy.  It  was  not  sug- 
gested by  the  plaintiBs  that  the  defendant 
knew  of  those  acts  of  bankruptcy  (if  sudr 
they  were),  or  that  he  knew  more  than 
the  fkct  of  the  bankers  having  stopped 
payment,  and  issued  An  notice  b«bre  nen- 
tioned. 
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Upon  this  evidence  the  plaintifl^  obtain- 
ed a  verdict,  leave  being  given  to  the  de- 
fendant to  move  to  enter  a  nonsuit.  A 
ru  le  for  this  purpose  having  been  obtained 
ac  cordingly,  the  case  was  argued,  in  Mi- 
ch aelmas  term  1827,  by  Mr.  Clarke  and 
Mr.  GoiUbam,  for  the  plaintiffs,  and  Mr. 
Serieaat  Adamt  for  the  defendant. 

The  case  merely  turned  upon  the  6  Geo. 
4.  c.  16.  s.  SO,  which  runs  in  these  words — 
"  That  where  then  has  been  mutual  credit 
giTen  by  the  iHuiknipt  and  any  other  per* 
son,  or  where  there  are  mutual  mbts 
between  the  bankrupt  and  any  other  per- 
son, the  commiysioners  shall  state  the  ac- 
count between  them,  and  one  debt  or 
demand  may  be  set  against  another,  not- 
withstanding any  prior  act  of  bankruptcy 
committed  by  such  bankrupt  before  the 
credit  given  to  or  the  debt  contracted  by 
hira ;  and  what  shall  appear  due  on  either 
side  on  the  balance  of  such  account,  and 
no  more,  shall  be  claimed  or  paid  on  either 
side  respectively ;  and  every  debt  or  de- 
mand hereby  made  proveable  against  the 
estate  of  the  bankrupt  may  also  be  set  off 
in  manner  aforesaid  agunst  such  estate, 
provided  that  the  person  claiming  the  be- 
nefit of  such  set-off  had  not,  when  such 
credit  was  given,  notice  of  an  act  of  bank- 
ruptcy by  such  bankrupt  committed." 

In  the  5  Geo.  4.  c.  98.  s.  48,  the  fol- 
lowing words  were  added—"  or  that  he 
was  insolvent,  or  had  ttopped  payment." 
The  omission  of  those  words  in  the  new 
bankrupt  act,  6  Geo.  4.  c.  16.  a.  SO,  raised 
the  present  question. 

For  Uie  pbuntiflb,  it  was  ccntanded.  that 
-the  defencCant  had  acted  fraudulendy  in 
taking  Uiese  notes,  after  he  knew  of  the 
ati^pi^e,  for  the  very  purpose  of  setting 
them  off  against  the  debt  he  owed  to  the 
bankers ;  uid  that  his  knowledge  of  such 
a  fact,  coupled  with  his  so  acting,  must  of 
itself  be  treated  as  knowledge  by  him  of  a 
prerions  act  of  bankrupt^. 

For  the  defendant,  the  fraud  was  denied; 
and  it  was  suggested  that  he  might  have 
taken  the  notes  under  an  expectation,  held 
out  by  the  bankers  themselves  in  their 
notice,  that  they  would  resume  payment. 
Bn^  whether  this  was  the  case  or  not,  it 
wu  insisted  that  the  defendant's  know- 


ledge of  the  insolvency  or  of  the  st<^^i^ 
payment,  could  not  deprive  him  of  his  right 
of  set-off,  unless  he  had  knowledge  of  an 
act  of  bankruptcy ;  and  that,  although  un- 
der the  old  law,  the  set-off  would  have 
been  excluded,  the  new  law,  by  the  traiia- 
aion  of  the  words  in  question,— had  let  mi 
the  set-off. 

The  Court  took  time  to  consider ;  and 
now  their  judgment  was  delivered  by — 

illr.  Jtutice  Boj/(ey, — ^After  stating  the 
fitcts  and  the  question  raised,  the  learned 
Judge  proceeded — ^Xlie  provision  as  to  the 
right  of  set-off  against  a  bankrupt's  estate 
has  varied  much.  The  5  Geo.  2.  c.  80.  gave 
the  right  of  set-off  if  the  credits  were  giveoi 
or  the  debts  incurred,  before  the  person 
became  bankrupt.  The  46  Geo.  8.  c.  13S. 
extended  this  right  to  cases  where  the 
credit  was  given  to  the  bankrupt  two 
calendar  months  before  the  commission, 
provided  the  person  giving  the  credit  had 
not  notice  of  any  prior  act  of  bankruptcy, 
or  that  the  person  wot  huohent,  or  had  stop- 

£d  pg^msHt.  The  5  Geo.  4.  c.  98.  sdU 
rther  extended  it,  as  it  took  away  a  part 
of  the  preceding  limitation  to  the 
and  allowed  the  aet-off  in  cases  where  the 
person  giving  the  credit  had  not  notice  of 
an  act  of  bankruptcy,  either  actual  or  con- 
structive, or  that  he  had  stopped  payment. 
The  6  Geo.  4.  c.  16,  still  further  extending 
the  right,  takes  away  the  last-mentioned 
limitation,  and  gives  the  right  in  all  cases 
where  there  was  no  notice  of  a  prior  act  of 
bankruptcy.  Notice  of  an  act  of  bank- 
ruptcy is  now  the  criterion  by  which  the 
right  is  to  be  allowed  or  disallowed;  and 
although  the  defendant  may  have  taken 
die  bukrupt's  notes  in  the  present  caae 
after  the  stoppage,  for  the  very  purpose 
of  setting  them  off  against  the  debt  he  owed 
them,  he  is  not  fixed  by  the  evidence  vrith 
knowledge  of  a  prior  act  of  bankrupt^ ; 
and  we  cannot,  therefore,  say  that  his  con- 
duct was  illegal.  As  the  set-off,  there- 
fore, covers  die  deb^  the  rule  for  entering 
a  nonsuit  mtiat  be  made  absolute. 
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January.  3  chemtma«  v,  outer. 

jFW — CoHthtgetU  Remainder. 

A  Jme  pasted  by  a  penoH  who  has  a  eon- 
tmgentmmuiidert  m fee  ej^ectmUy  passes  hi* 
mUrest ;  ftMoiwe,  aUhorngk,  wuU  the  contin- 
gency happen^  it  operates  by  estoppel  only ; 
yetf  when  the  eot^ngeney  has  happened^  it 
that  operates  i^om  tke  esteOe^  as  1/  the  Jhte 
had  passed  q/ter  the  happem»g  of  the  con- 
tingency. 

Tliis  was  an  ejectment  to  recover  pos- 
■etsion  of  freehold  property  in  the  parish 
of  Saint  Margaret,  in  the  town  and  borough 
of  liciceater.  The  cause  was  tried  before 
Mr.  Seijeant  D'Oyley,  at  the  Summer 
Assizes  for  the  county  of  Leicester  in 
1828 ;  when  a  verdiet  was  found  for  the 
fesaor  of  the  plaintiff,  subject  to  the  om- 
OMHi  of  the  Court  upon  a  case,  of  which  the 
following  is  the  substance : — 
CASE. 

Theophilus  Holmes,  being  seised  in  fee 
of  certain  tenements  and  premises,  made 
his  last  will  and  testament  in  writing,  bear- 
ing date  the  29th  day  of  September  1784, 
duly  executed  and  attested  for  the  pur- 
pose of  passing  real  estates,  and  thereby 
gave  and  devised  as  follows :  that  is  to 
si^,  "  I  give  and  devise  the  messuage  or 
tenement  wherein  I  now  dwell,  with  the 
appurtenances  thereto  belonging,  and  the 
use  (tf  all  my  household  goods,  pute,  lineh, 
aod  other  honaehold  fiimiture  of  every 
•ort  and  kind  which  shall  be  about  my  said 
messuage  or  tenement  at  the  time  of  my 
decease  (except  the  plate),  and  also  my 
messuage  or  tenements  i^  Belgrave  Gate, 
Leicester,  unto  my  wife  Christian  Holmes, 
for  and  during  her  natural  life ;  and  from 
and  after  her  decease,  1  give  and  devise 
the  said  messuage  or  tenement  wherein  I 
now  dwell,  with  the  appurtenances,  and 
also  my  said  messuages  w  tenements"  (in 
the  sa^  will  described,  being  those  for 
the  recovery  of  which  these  actions  are 
brought),  '*  with  warehouses,  stables,  and 
other  buildings,  yards,  gardens,  and  back- 
ndea  thereunto  bel<«^ii^,  in  case  I  shall 
die  wiUiont  issue  (but  not  otherwise),  unto, 
between,  and  among  a&  the  oUldren  of  my 
brother,  the  Rev.  Mr.  William  Holmes, 
that  shall  be  living  at  the  time  of  my 
V01.VIII.  K.B.. 


said  wife's  decease,  and  to  their  heirs  and 
assigns  for  ever." 

llie  testator  died,  seised  of  the  premises 
in  question,  in  the  month  of  September 
178fi,  without  issue,  and  without  altering 
or  revdting  his  said  will.  On  his  death, 
his  widow,  who  afterwards  intermarried 
with  one  Joseph  Chamberlain,  entered  into 
possession  of  the  tenements  in  question, 
and  so  continued  until  the  time  of  ber 
death,  which  happened  in  or  about  the 
month  of  September  1826.  The  said  Wil- 
liam Holmes,  mentioned  in  the  will  of  the 
testator,  had  issue  three  children  only, 
that  is  to  say,  James  Harrman,  Ann  Mary, 
and  Thomas  Braegate ;  James  and  Thomas 
died  without  issue  in  the  lifetime  of  the  tes- 
tator's widow.  The  said  Ann  Mary,  the 
daughter  of  the  said  W.  Holmes,  intermar- 
ried with 'Joseph  Brook  Stephenson,  and 
was  the  only  child  of  W.  Holmes,  who  was 
living  in  the  month  of  March  1814,  and  at 
the  time  of  the  death  of  the  testator's 
widow. 

On  the  4th  of  March  1814,  and  during 
the  lifetime  of  the  testator's  widow,  by  in- 
denture duly  made  between  the  said  J.  B. 
Stephenson  and  Ann  Mary,  his  wife  (therein 
described  as  devisee  named  in  the  last  will 
of  the  said  Theophilus  Holmes,  then  de- 
ceased), of  the  first  part,  J.  Connor,  gentle- 
man, of  the  second  part,  Charles  Waldron 
of  the  third  part,  and  Thomas  Chandless, 

Smtleman,  a  trustee  on  behalf  of  the  said 
haries  Waldron,  and  also  of  Joseph  Brook 
Stephenson,  and  Aon  Mary,  lus  wifo,  of  the 
fourth  part ;  the  latter,  m  consideration  of 
6002.,  granted  to  Charles  Waldron,  his  exe- 
cutors, administrators,  and  assigns,  for  and 
during  their  natural  lives,  and  the  life  of 
the  survivor,  an  annuity  of  100/.  to  be 
charged  upon  the  said  messui^es  or  tene- 
ments devised  by  the  will  of  Theophilus 
Holmes ;  and,  for  better  securing  the  pay- 
ment, granted,  bargained,  and  sold  unto 
Thomas  Chandless,  his  executors,  &c.,  all 
the  said  premises,  habendum  from  and  im- 
mediately after -the  decease  of  Christian 
Holmes,  for  the  term  of  ninety-nine  years ; 
and  then,  afonr  reciting  that  the  said  J.  B. 
Stephenson  and  Ann  Mary,  his  wifo,  did,  as 
of  Hilary  term  then  last,  levy  before  the 
Courtof  C<minwn  Pleas  at  Westmmster,  unto 
T.  Chandless  and  his  heirs,  one  fine  star  co- 
nusaace  die  droit  come  ceo  ftc.,  of  the  said 
T 
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premisest  by  the  description  of  seven  roea- 
■uages,  seven  gardens,  and  ope  acre  of  laiul, 
with  the  appurtenances,  ia  the  parish  of 
Saint  Margaret,  in  the  town  aod  borough  of 
Leicester,  of  which  fine  no  uses  had  as  yet 
then  been  declared ;  U  was  by  th<i  said 
indenture  agreed  and  declared,  that  the  said 
fine  should  be  and  enure,  in  the  first  place, 
for  confirming  the  said  yearly  rent^du^e  of 
100^,  and,  in  the  next  pUce,  to  the  use  of 
T.  Chandless,  his  executors,  adinini*tratoi% 
and  assigns,  for  the  said  tevm  of  ninety- 
nine  ye^rs.  The  said  last-mentioned  iodwo- 
ture  was  duly  executed  by  thq  parties,  uid 
a  receipt  for  the  cwuderatioiMQonay  in» 
dorsed,  and  a  memorial  of  the  same  duly 
inrolled  in  the  Court  of  Chancery.  The 
fine  referred  to  by  the  said  indenture  was 
duly  levied  according  to  the  same  in  Hilary 
terni,  54  Geo.  3,  with  proclamations.  On, 
the  1 1  th  day  of  April,  Thomas  Chandlesi^ 
departed  this  life,  having  made  a  will  and: 
aeveral  codicils,  aod  appointed  Sir  W.  Long, 
knight,  and  Henry  Gore  Chandless  exeeu-, 
tors.  On  the  27th  of  Janaury  1827,  by 
indenture  of  that  date,  between  the  said, 
C.  Waldron  of  the  first  part,  the  said  exe- 
cutors of  Thomas  Cluuidless  of  the  second 
part,  Newbold  Kintim,  one  of  the  lessors  of 
the  plaintiff,  of  the  third  part,  and  James 
Christmas,  one  other  of  the  said  lessors,  of 
the  fourth  part,  for  the  consideration  therein 
expressed,  the  said  annuity  was  assigned  to 
the  said  Newbold  Kinton  ;  and  the  said  term 
of  ninety-nine  years  for  securing  the  samei 
was  assigned  to  the  said  James  Christmas. 
On  the  4th  day  of  June  1827,  the  sum  of 
1,275/.  became  due  in  reject  of  the  aaid 
annuity. 

The  day  of  the  demises  laid  in  the  de-, 
darationa  is  the  1st  day  of  Noyember. 
1827.  The  question  for  the  opinion  of  ttie, 
Court  was,  whetli^r  the  said  Ann  Mary 
Stephenson,  who  waa  the  only  child  of  tin 
said  W.  Holmes  living  on  the  4th  of  March 
1814,  and,  at  the  time  of  the  deaUi  of  th* 
said  Christian  Holmes  (afterwards  Cban)> 
berlain),  took  a  vested  or  con^ictg^nt  re- 
mainder by  virtne  of  the  will  of  the  sai^ 
Theophilus  Holmes ;  and  whether  t^  fine 
levied  by  the  said  Mr.  and  Mrs.  Stepheq- 
son  worked  aoiy  focfeiture  of  the  ettptiQ 
of  the  latter,  os  uaasfrrr^  apy  iRtw««^ 
tlierein. 

fhe  case  wa^  arg^  a^  the  Sit^gs 


Trinity  term  1827,  by  Mr.  PniUm  Sat  the 
lessor  of  the  plaintiff,  and  Mr.  N.  R.  Clarke 
for  the  defendant. 

For  the  lessor  of  the  plaintiff,  it  waa  con- 
tended, that,  although  the  estate  given  to 
the  childrm  of  WiUhim  Holmes  was  contin- 
gent during  the  life  of  the  testatix's  widow* 
the  fine  levied  by  the  dangfater  of  Williaaa 
Holmes  operated  on  the  eatate  after  her 
death.  During  her  life,  it  was  admitted 
that  it  could  work  by  estoppel  only^  !■ 
support  of  this  position,  reliance  was  placed 
on  the  eaaea  of  Fiek  v.  Edmtrdi(l},  Hdpt 
T.  Here/ord(St\  Dmvif  v.  fiwA<S). 

For  the  df^frndani,  it  was  oonbnided,  thai 
a  CMitiqgf  nt  resMinder  coi^  not  pass 
the  fine ;  aqd  that,  as  the  defendant  did  not 
claim  throu^^  any  of  the  parties,  but  stood 
upon  his  povessioD,  the  fine  could  not  biad 
him  by  estoppel*  U  followed  that  the 
right  rentained  ^  Mr.  Stephenson ;  and  if 
it  hfd  been  sought  to  recover  posaesMoa 
upon  a  demise  in  the  B9m»  of  her  aod  hec 
husband,  the  defendant  might  have  a  de- 
feope.  gainst  theiQai,  whuh  he  had  not  against 
li^  present  lewwa.  of  the  plainUC  Rt-^ 
liance  was  placed  (in  «upp(^  of  d»4.«Kgv- 
ntent  as  to  the  fine)  upon  tbct  jodgmrat  of 
Mr.  Justice  Bayley  m  Uo»  A  anmf  v.. 
itforty»-(4). 

7%c  Court  took  time  to  consider;  and 
now  the  judgment  was  delivered  io  tlie  fol- 
lowing terms  by — 

Mr.  Jtutice  BajfkffT — Af^r  statii^  the 
case,  the,  learned  Judge  proceeded — The 
casa,  themfore,  depended  upon  the  effect  of 
a  fin*  levied  by  a  (teoifx).  who  h«da  eonthir 
gent  remasnder  in  fee.  Upon  the  acg«" 
ment»  it  way  adwttedi  by  the  defendanti'a 
cooowl,  that  the  fin«  wa  hindjog  upon  Mr* 
*nd  Mrs.  Stephenaon,  aU  who  claumMl 
under  them  by  eittqppel.  bi«  h^  waisted 
that  auch  fia*  c^raled  by  way  of  Mtop^l 
only ;  that  it,  there&re,  ovfy  bo«nd  pa«uca 
^Qdppviejfjnot^tffaogera;  thaAthcdefendaaib 
not  being  ^proved  to  qome  in  urid«r  Mr<  and 
Mrs.  Si^f^ipnsoQ,  miss,  to  be  deem«d  not^  « 
privy,  but  a  ^afi^i^  and.  that,  as  to  him, 
the  «stau  wsA  to  be.  Qonwdjuwd  asiStill  ne- 

(li  sp.  wiwu  sen. 

(«)  f  BvD.  8(  Aid.  t4t. 
<S:^  1  U'CM.  &  Y.  6t, 

(4)  aB.fcC.497;s.c9M.ftIt.4B5:rSMr 
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rafeini^  in  Mr.  and  Mn.  Scephenson.  in 
support  of  this  petition,  r^iwice  was  jdaced 
Dpon  the  latter  part  of  the  judgment  de- 
livered b;  nie  tn  Doe  d,  Bmne  v.  Martyn^ 
and  that  faitof the  judgment  eertakly  coun- 
tenances the  present  ^fendan^s  argument. 
But  the  reasoniiw  in  that  case  is  founded 
i^on  die  ai^poMon,  tliat  a  fine  by  a  e6n- 
tiagen  t  remaiad^nuto,  operittea  by  estoppel, 
and  by  esteppel  only ;  hs  opomtion  by  estt^ 
pel,  wtritb  ik  todisnicafale,  ^aa  aoflBeiant  Ibr 
dw  purpose  of  dbat  deoisnn:  wliclliar  it 
operated  by  esb^pel  only,  or  whether  it 
had  a  further  operation,  was  quitt  immate- 
rial in  tint  case;  ahd  the  point  did  not 
then  require  that  iuvest%Mion  which  the 
dscBsaion  in  this  case  has  rendered  nects- 
sary.  We  have,  therefore,  |^en  the  snb- 
jeet  that  further  consideration  which  it 
required,  and  we  are  satisfied  npoa  the 
antboritsn  Aat  a  fine  by  a  eondt^ient  re- 
tnamAet-Bsan,  idioo^  it  operates  hy  estop- 
pd,  does  DOI  operate  by  citoppel  nAy^  but 
that  it  has  an  nlterinr  cfiwatiou,  when  tb4 
eeDtBweMyhapptos;  that  tbe  estaia^  whitt 
Aso  beeomca  rated,  feeds  the  estoppel  ( 
and  that  tM  fine  tipri-atct  upon  that  estacc^ 
as  thongh  that  estate  had  been  Tested  in  the 
coDosort  at  die  dme  tha  fine  wu  levied* 
The  first  authority  which  it  is  necessary  to 
notice  is  Brntiytu't  cake  {6}*  There,  one 
Cartwright  dcknised  land,  not  his,  to  Weston 
fbr  six  ynirkt  Rawlyns,  who  owned  the 
land,  demmed  it  to  Cartwright  for  twenty- 
one  years ;  and  Cartwr^ht  re-demised  it 
to  Rflwlyns  for  ten  years:  and  it  was 
reeolnd  thfct  d»  lease  by  Ganwrighti 
adien  he  bad  nothing  in  the  land,  was  |^od 
awainst  him  by  oonavfemn ;  and  that  when 
luwiyns  re-demised  to  hiidn,  then  was  his 
interest  bound  by  the  tottdiision ;  and  when 
Cartwrlglit  re-demised  to  Rawlytist  then 
*raa  Rawtyns  eotachided  also.  Rawlyns,  in- 
deed, was  bound  ia  privy,  because  he  came 
in  under  Cartwright;  but  the  pttpoee  for 
which  I  cite  this  case,  is  to  shew,  tlm^  as 
soon  as  Cartwright  got  the  land,  his  inumst 
in  it  was  ^nd.  In  ^sofe  v.  Lttimr  (6),  the 
eaio  was  Urns : — Thomas,  a  oentii^ttt  re- 
niainder-rola}  in  ftei  demited  to  Orylts  for 
fire  hundrod  years^  and  levied  a  fine  for 
five  hcndred  years,  and  died.  The  condn- 

(5)  «Cb.Sf. 
(«;  fiBllai.54. 


gmcy  hsppehed,  and  the  remainder  vested 
in  the  heir  of  Thomas;  and  whether  this 
detbise  was  good  as  gainst  the  heir  of 
Thomas,  was  the  question,  it  was  aivued 
before  Chief  Justice  lisle;  and  his  opmioa 
was,  that  the  ihle  did  operate  at  first  by  con- 
dodon,  and  passed  no  interest,  bat  bound 
die  beir  of  Thomas;  that  the  estate,  which 
osatt  to  the  heir  when  the  cotitingency  hap- 
pened, fed  the  Mtoppel ;  and  then  the  estate 
1^  astoppd  beeame  an  esMfe  in  interest, 
and  of  the  same  eflect  as  if  die  contingency 
had  happened  before  the  fine  was  levied  : 
and  he  cited  Rawlytu'M  cate,  which  I  have 
already  mentioned.  The  case  was  again 
argued  before  the  liord  Chancdtor,  Lord 
Chief  Justice  Hale,  W»d,  Bllis,  and  Wind- 
ham, Jusdces,  and  they  all  agreed  diat  the 
fine  at  first  worked  by  estoppel,  biit  that 
when  the  remainder  came  to  the  conusor's 
heir,  he  should  daim  m  die  nature  of  a 
descent,  and  tboefore  should  be  bound  by 
Ae  ettoppel;  and  then  the  estoppel  was 
tnined  into  an  interest,  and  the  eonuseo 
had  then  an  esuta  in  the  land.  U  Tret^ban 
T.  Lamttim{7)t  Lord  Holt  cites  89  M*. 
18,  and  »edcs  of  an  estof^l  M  running 
upon  the  land  and  altering  the  interest  of  it 
— as  creating  an  interest  in  or  woricing  upon 
the  estate  of  the  land,  and  as  running  with 
the  land  to  whoever  takes  it.  In  riok  v. 
Edmardt,  which  itas  cited  by  Mr,  Preston 
in  the  argmmnt.  Lord  Tidbot  must  have 
considered  a  fine  by  a  contingent  remainder- 
man as  having  the  double  operation  by 
estopping  the  conusora  dU  the  contingency 
happened,  and  then  of  pasni^  the  estate. 
There,  lands  were  devised  to  A  and  B  ahd 
the  sunrivor  of  themi  and  the  beira  of  sneh 
survivor  of  them,  In  trost  to  sell.  Upon  a 
reference  to  the  Master,  he  reported  that 
they  could  not  make  a  good  dtte,  because 
the  fee  wotdd  vest  in  neither  till  one  died. 
On  exceptions  to  the  Master's  report,  Lord 
Talbot  held,  that  a  fine  by  the  trustees  would 
pass  a  good  title  to  die  purchaser  by  estop- 
pel ;  for  though  the  fee  were  in  abeyance,  it 
was  certain  one  of  the  two  trustees  must  be 
the  survivor,  and  endded  to  the  future 
interest;  consequendy,  his  heirs  cUiming 
under  bira  would  be  estopped,  by  reason  of 
the  fine  of  the  ancestor,  to  say  ^[uod  mrtet 
Jtnk  nllAl  huhueruntt  though  he  that  levied 

(7)  S  Lord  BSym.  1048. 
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the  fine  had  at  the  time  no  right  or  title  to 

the  contingent  fee.  On  the  following  day  he 
cited  the  case  of  ffeale  t.  Lower,  which  I 
have  before  cited.  Now,  whether  Lord 
TallMt  were  right  in  treating  the  fee  as  in 
abeyance,  and  the  limitation  to  the  survivor 
and  his  heirs  as  a  contingent  remainder  or 
not,  it  is  evident  he  did  so  consider  them ; 
and  he  must  have  had  the  impression  that 
the  fine  would  have  operated  not  by  estop- 
pel only,  but  by  way  of  passing  the  estate 
to  the  purchaser,  because,  unless  it  had  the 
latter  operation  as  well  as  the  former,  it 
could  not  pass  a  good  title.  Mr.  Feame,  in 
his  work  upon  Remamtkrtt  c.  6.  s.  S,  aays, 
"  We  are  to  remember,  however,  that  a  con-, 
tingent  remainder  may,  before  it  vests,  be 
passed  by  fine  by  way  of  estoppel,  so  as  to 
bind  the  interest  which  shall  afterwards 
accrue  by  the  contingency  *,"  and  afler  stat- 
ing the  case  in  Weale  v.  Lower,  he  says. '/  it 
was  agreed  that  tlie  contingent  remainder 
descended  to  the  conusor's  heir ;  and  though 
the  fine  operated  at  first  by  conclusion 
only,  and  passed  no  interest,  yet  the  estop- 
pel boand  the  heir ;  «id  that,  upon  the  con- 
tingency, the  estate  by  estoppel  became  an 
estate  tn  interest,  of  the  same  effect  as  if  the 
contingency  had  happened  before  the  fine 
was  levied."  Theae  being  the  authorities, 
we  are  of  (pinion  that  the  fine  in  this  case 
had  a  double  operation — that  it  bound  Mr, 
and  Mrs.  Stephenson  by  estoppel  or  con- 
clusion so  long  as  the  contingency  conti- 
nued ;  and  that,  when  the  contingency  hap- 
pened, the  estate  which  devolved  upon 
Mrs.  Stephenson  fed  the  estoppel ;  the 
estate  created  by  the  fine,  by  way  of  estop- 
pel, ceased  to  be  an  estate  by  estoppel  only, 
and  became  an  interest,  and  gave  Mr, 
Chandless,  and  those  liaving  a  right  under 
him,  exactly  what  he  would  have  had,  in 
case  tlie  contingency  had  happened  befine 
the  fine  was  levied. 

JadgmaU/or  ike  flmHtiff. 


1830.  ^ 
ran.  23.  3 
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Jan. 

Pilot  Act. 

1.  To  charge  a  matter  of  a  th^  wilh  a 
petMUUfUtukr  6  Geo.  4.  c.  125.  s.  56,  for 
noi  taking  a  pilot  on  board,  it  is  naxttary 


Hmt  the  jnlot  product      Ueaiee  wken  he 

offer  hit  tervicee,  accor£ng  to  sect.  66. 

S.  Thit  is  not  rendered  unnecessary  by  the 
fact  of  the  matter  hamn^  previously  humm 
the  person  so  offering  htmsey,  to  have  been 
a  duly  licensed  pilot. 

Debt  for  penalties,  under  sect.  58.  of 
the  Pilot  Act,  6  Geo.  4.  c.  125.  The  cause 
of  penalty  was,  that  the  defendant,  the 
captain  of  a  tradii^  VMsel,  had  refiiaed  to 
take  on  board  a  licensed  pilot  wiUiin  die 
limits  preacribed  by  Uie  act. 

P/eo— the  general  issue. 

The  cause  was  cried,  before  Lend  Chief 
Justice  Tenterden,  at  the  London  Sittings, 
before  this  term,  and  the  following  fiwto 
raised  the  point  in  the  cause : — 

The  pilot  came  on  board  of  the  defen- 
dant's vessel,  within  the  jurisdiction  of  the 
Cioque  Ports,  he  was  a  licensed  pilot,  and 
offered  to  take  charge  of  the  vessel,  but 
the  defendant  ref^iaeo  to  permit  him ;  the 
defendant  knew  him  as  aduly-Iicensed pilot. 
These  facts  were  proved  by  the  pilot  him- 
self. On  eross-eHamipation,  he  said,  that 
Dotfaii^  more  passed  between  them. 

On  this  evideDce  the  coansel  for  the  de- 
iendant  contended  that  he  «u  exen^ed 
from  liability. 

[It  should  here  be  observed,  that  sect. 
58.  of  the  statute  directs  the  taking  the 
pilot  on  board ;  but  the  66th  provides 
that  no  person  shall  act  as  a  pilot  with- 
out having  his  license,  and  producing 
the  same  to  the  master  of  tlie  ship,  or  other 
person  desirous  of  employing  him,  and  to 
whom  he  should  offer  his  services.  This 
is  enforced  by  penalty.] 

It  was  said,  that,  upon  this  evidence,  it 
must  be  taken  that  the  pik>t  did  not  pro- 
duce his  licence  when  he  offend  to  take 
charge  of  the  vessel,  and  Uie  defeidant 
therefore  was  not  boiud  to  take  him.  Hie 
Chief  JuMice  was  of  this  opimon,  and  di- 
rected a  nonsuit. 

Mr.  Attorney  OenertU  now  moved  to  set 
it  aside,  contending,  that  the  two  aections 
of  the  act  were  entirely  distinct  from  each 
other,  and  that  a  party  was  not  bound,  in 
supporting  an  action  for  penalties  under 
the  one,  to  shew  that  he  himself  was  not 
subject  to  a  penalty  under  the  other.  If 
the  defendant  had  any  doubt  whether  the 
person  spying  was  a  duly-lieoued  pilot. 
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be  might  have  inquired  for  the  licence ;  and 
if  the  pilot,  afUr  sudi  inquiry,  had  refused 
or  neglected  to  ]Hroduce  bis  licence,  the 
case  would  be  differoit.  A  good  teat  by 
which  to  try  this  objection,  is  to  see  whe- 
ther it  ought  to  have  been' averred  in  die 
declaration,  that  there  was  no  default  in. 
the  pilot  in  not  producii^  bis  licence;  but 
the  rule  in  such  case  is,  that  a  qualification 
of  a  liability,  under  a  penal  act,  need  not 
be  negatived  in  the  declaratioo,  except 
where  it  is  contained  in  the  same  clause 
which  imposes  the  penalty.  If,  then,  this 
need  not  have  been  alleged,  it  was  not  ne- 
cessary to  prove  it ;  it  was  for  the  defen* 
dant  to  shew  it  in  defence.  Besides,  the 
66th  section  is  with  reference  only  to  cases 
where  the  master  is  a  stranger,  and  does 
not  know  the  parly  to  be  a  licensed  pilot ; 
it  eoukl  not  be  necessary  to  produce  tbe 
licence  where  the  fiict  was  laiown  to  the 
master.  Its  production  was  only  for  tbe 
purpose  of  infonnii^  him  of  iL 

Lord  TenUrden. — I  think  we  cannot  get 
over  the  words  which  direct  that  the  pilot 
shall  produce  his  licence  to  every  person  to 
whom  he  shall  offer  his  services.  How 
can  we  say  that  the  master  is  liable  to  a 
penalty  for  not  accepting  the  services  of  a 
person  who,  upon  the  occasion  of  offering 
them,  has  himself  been  guilty  of  a  default 
wbicb  subject  shim  to  a  penalty  ?  As  to 
tbe  pleadii^,  I  think  the  fact  of  that  default 
need  not  appear  on  the  declaration ;  but 
that  it  is  matter  properly  of  defence.  It 
appeued  here  on  the  plaintiff's  own  case. 

Mr*  Jtuike  BatfUy, — I  think  the  defen- 
dant would  be  liable  if  the  case  stood  on 
the  58th  section  only.  But  the  66th  sec- 
tion makes  it  imperative  on  the  party  to 
produce  his  licence  to  shew  not  only  that 
be  had  been,  but  that  he  was  then  a  conti- 
nuing pilot ;  and  this  is  to  be  done  when 
he  offftTS  his  services.  Tbe  master  cannot 
therefore  be  liable  to  a  penalty  for  not  em- 
ploying a  person  who  has  himself  failed  to 
comply  with  the  requisition  of  the  statute. 

Mr,  Juttiet  Parte, — Before  a  man  be 
compelled  to  intrust  his  ship  to  the  ma- 
nagement of  another,  be  has  a  right  to  see 
that  the  person  who  seeks  the  management 
is  duly  qualified.  Without  the  aid  of  tbe 
66th  section  the  master  would  have  this 
right;  bat  that  section  renders  it  necessary 


for  tbe  person,  who  so' desires  the  manage- 
ment of  the  shi^,  to  prodace  his  qualifica- 
tion. He  is  hiinaelf  the  de&nlter  in  the 
present  case. 

Rule  r^/tued. 


1830.  i 

Jan  26    ^  BB,ErT  v.  bsales  akd  othebs. 

Evidence — Corporation  Book — Toll. 

1.  entry  m  tMe  book$  of  a  corporation, 
dated  1617,  held  not  evidence  for  them  upon 
a  queetion  at  to  their  right  to  toll;  the  entry 
not  bring  one  to  wkieh  OtepnhUe  had  a  rigM 
^  aceeu. 

2.  In  npporti^m  claim  ^toll  thorough, 
over  THE  whole  of  a  lonm,  Uienota  tuf* 
ficient  contideratioH  to  ihem  that  the  party 
elaimiHgieliaUe  to  repair  roadeaiid  bnd^ 
m  A  PABT  of  the  town. 

This  was  an  action  of  assumpsit  for  toll 
which  the  plaintiff  clainied  as  lessee  of  Ibe 
corporation  of  Cambridge. 

Plea — the  general  issue. 

The  cause  was  tried  at  tbe  Middlesex 
Sittings  after  Michaelmas  term  18119,  be- 
fore hard  Tenterden. 

The  trial  occupied  three  days ;  but  the 
facts  raising  the  argument  upon  which 
the  Court  gave  jud^nent  were  the  fol- 
lowing:— 

Tbe  evidence  adduced  by  the  plaintiff 
in  aupport  of  the  daim  for  toll  applied,  aa 
he  contended,  to  shew  that  he  was  entitled 
to  toll  traverse,  or  to  toll  thorough.  The 
jury  returned  a  verdict  against  him  on 
both. 

It  appeared  in  evidence  that  the  corpo- 
ration repaired  one  of  the  streets  of  Cam- 
bridge, all  the  three  public  bridges  (name- 
ly, Gerard's  Hostel,  the  Small,  and  the 
Great  Bridges),  and  the  two  public  quays. 
The  corporation  had  immemorially  re- 
paired, and  been  liable  to  repnr,  Aesa 
parta  of  tbe  town,  and  bad  on  two  occa- 
sions rebnUt  one  of  the  bridges  which  had 
been  washed  away  by  floods.  This,  it  waa 
contended  on  the  part  of  the  plaintiff,  was 
a  sufficient  consideration  to  support  a  claim 
for  a  toll  thorough;  but  the  defendant 
referred  bis  Lonkhip  to  the  case  of  TVa- 
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msfi  r.  f^atghmm  ahdmmther(l).  In  that 
ease  toll  by  pranription  was  daimed  for 
tlM  k>rd  of  tiie  nlanor  of  Gainsborough. 
The  prescription  was  thus  claimed :  "  ^at, 
in  consideration  of  the  lord  repairing  divers 
and  many  streets  in  Gainiborongh,  he  was 
entitled  to  take  toll  for  every  cart  and 
waggon  coming  from  ont  of  any  other 
lorduiip  or  manor  and  passing  over  any 
part  of  the  manor  of  Gainabbrougfa,  into 
the  town  of  Gainsborough.**  A  verdlet 
haviiu  been  fouid  in  fkronr  of  the  toU  as 
tltus  dairaedf  it  was  moved,  in  arrest  of 
judgneat,  tbat  tbis  was  ft  bed  preseriptibn ; 
inaanmdi  as,  for  anything  that  appeared, 
tbe  w^gon»  in  respect  of  which  the  toH  ih 
that  partieolat  ease  was  claimed,  might 
have  passed  through  a  street  which  the 
lord  did  not  and  wa«  not  liable  to  repair : 
and  that,  if  it  w«te  to  be  taken  Ibat  die 
iweseriptiata  as  [beaded,  meant  tbat  tbe  toH 
was  payable  fov  paBaing  throu|^  a  street 
not  so  repaired  by  the  lord,  h  was  A  bad 
mescription.  Of  this  opini<m  were  die 
Court,  whose  jud^ent  was  as  firilowa : — 
"  This  is  prescription  for  a  toll  tfarongh  the 
king's  highway,  Uie  streets  ofGumborougfa, 
which  cannot  be  t^en  without  a  good  con- 
sideration be  a]!M;ed ;  the  reason  is,  beoause 
it  is  to  deprive  the  subject  of  his  common 
right  and  inheritance  to  pass  through  the 
king's  highway,  which  right  of  passage  was 
before  afl  prescriptKHis:  Moore,  S74i,  67 S. 
Toll  traverse,  or  for  going  through  a  mm'i 
private  land,  may  be  prescribed  for,  with- 
out  any  couideration ;  and  payment  time 
oot  of  mdnd  h  suflSciot,  and  wfll  support 
die  pveseriptfon.  In  die  ekue  M  bar  toll 
is  demanded  of  tbe  Butr)ect  in  the  kin^i 
bighwayfor  passing  there;  the  snMeei  ought 
to  have  a  benefit  for  payii^  it.  The  consi- 
deration bere  is  for  repairing,  cleausiog, 
and  maintaining  Soers  and  many  streets  hi 
Oamsborougb,  not  for  repairing,  Stc.  all  the 
streets  there ;  how,  therefore,  can  we  say 
that  the  plaintiff's  waggon  was  pissing 
through  any  street  repatrad  by  the  lord  of 
this  manor  ? — die  wi^gon  might  be  passfaig 
over  some  street  not  repaired  by  him  when 
the  distress  waa  taken^  for  anything  dtat 
appears  to  the  eontrary,  and  we  must  take 
it  that  it  was  so ;  we  cannot  let  the  defon- 
dut  have  judgment  upon  thl«  record* 

(1)  t  With  f  96. 


Courts  are  exceeding  carefol  end  jealous 
of  these  claims  of  r^ht  to  levy  nfaney  upon 
tbe  subject ;  these  tolls  began  and  were 
established  by  the  power  St  great  men; 
The  defendam's  plea  is  as  bad  as  cam  be  \ 
the  lord  has  artfully  tried  to  make  it  doabt'i> 
All  wiiether  this  be  a  toll  thorough  Or  loll 
traverse,  for  be  has  confounded  them  to* 
||edwT ;  tbe  consideration  he  claims  it  for, 
n  for  mending  the  highway,  and  he  would 
have  US  believe  it  is  for  passing  dirftugft 
his  own  manor  6r  land." 

Lord  Tenterden,  m  his  charge  to  (he  joryi 
gave  it  as  bis  opinion;  that  tbe  Evidence 
was  not  sufficient  to  maintain  the  claim  of 
a  toH  thorou^.  He  observed,  "  one  way 
in  which,  by  law,  such  a  cbrim  may  arise, 
aad  such  a  toll  may  exist,  is  thik :  tf  a  per'- 
■en  repairs  certain  streets  or  roade,  he  may, 
by  left,  have,  in  Consideration  of  these  re- 
pain,  a  ri^bt  to  take  a  toll  from  persoM 
passing  witb  carta  or  earriageft  over  tbfe 
streets  or  iroada  so  repaired,  which  lawyers 
eall  a  toH  tbwotigh.  In  die  present  case, 
bewever,  it  ceartainly  does  not  appMr  by 
atty  evidence  diat  ttw  corporation  of  Can- 
bndge,  or  the  king  before  them,  ever  dM 
take  on  themselves  tbe  bttrtben  of  repadring 
all  the  roads  and  streets  in  Cambridge; 
and,  dverefore*  the  plaintiff  cannot  sustain 
his  elaim  upon  that  ground." 

Evidence  was  also  offored,  by  the  plain- 
tifl^  of  certain  extracts  from  an  old  book 
belonging  to  the  corporation,  and  pTir> 
duced  iVom  their  muniment  chest,  ouled 
the  *'  Common  Day-Book."  It  contained 
entries  of  die  proeeedii^  ai  the  empora- 
tion, — and  those  proposed  to  be  read  con- 
sisted of  cortain  orders  made  from  time  to 
time  by  the  corporation  reroecting  the  col- 
lection of  their  tolls.  Tbe  followii^.iHiieh 
is  the  earliest  of  them,  will  shew  dwfr 
nature: — 

*'  Sfith  of  August  1617.— It  is  likewise 
this  day  agreed,  that  a  letter  of  attorney  be 
made  to  the  four  bailiffs  audwricing  tb«n  to 
have  power  to  receive  all  lawful  tolls  and 
customs  belonging  to  the  corporation ;  the 
same  to  be  drawn  up  by  the  advice  of  the 
recorder,  and  then  sealed  witli  the  town- 
seal." 

Mr.  Attorney  Genend,  for  tbe  defondanta, 
objected  to  this  evidence;  on  the  authori^ 
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of  Mmnia^  t.  Ltmmenee  {i),  «d  the  Chief 
Jwtice  rgtcted  it. 

The  jury  hta'mg  found  a  Tecdiet  for  ibe 
defendants,  thtnby  nagMiving  the  alhgeA 
T^ht  of  toU — 

Mr.  TanftUm  now  moved  t»  tec  asida  the 
Vfltdict  aa  two  gtoondt  firat,  the  r^tciioq 
of  the  eridanee  ftom  the  cosponuien-beoh; 

■econdly,  that  the  juiy  were  aMdireelvd 
h^  the  leuned  Judge,  as  to  the  ptuntiff*! 

so  for  aa  it  depended  on  the  claim  oC 
thetoUasatoUlAorofi^A.  Vpon  the  fifttof 
diese  grounds,  the  opinion  of  the  Court  was 
ao  stroi^ly  expvasaed  against  hhn,  that  he 
<Ud  not  farther  press  the  point.  (See  the 
authorities  colteoted  in  1  PkUlqtpg  on  Evi' 
dnwe,  420,  4tb  edit.) 

As  to  the  (oU  thoFOuffh,  he  denied  that 
the  case  of  Tntmam  j.  Wa^kam  was  rightly 
decided. 

He  relied  upon  the  oaae  of  The  King  t. 
lAs  CoMMreCioM  tjf  Boatm  (S),  in  wlneii  H 
had  heen  decided,  that  it  was  a  good  oonri- 
deratiDB  for  a  toH  ihonngb,  that  the  paHy 
chuoing  it,  bad  repaired  a  bridge,  and  the 
pavement,  and  the  sea  bank ; — and  upon 
Critp  V.  BeUmood{4t)t  wherein  it  was  held 
that  claim  of  toll  thorough,  upon  all  mer- 
chandize landed  within  any  part  of  the 
manor,  was  auuntfined,  although  the  consi- 
deration was  only  the  keeping  in  repair  a 
oeruin  wharf  for  the  landing  of  merchandize 
within  the  manor.  So  in  Svattk  v.  Sh^ 
herd  (5),  in  which  Mr.  Justice  Fopham 
staled  that  a  reasonable  cause  for  tM  tho- 
rough might  be,  the  mahitainii^  of  a  way, 
or  a  bridge,  or  the  like. 

The  Court  took  time  to  CMisider ;  end, 
on  the  Sth  of  February,  the  judgment  was 
delirered  in  the  following  tezma  by — 

Lord  Tenterden.'-'AfteT  stating  ^  nature 
of  the  action^  his  Lordship  proceeded-^ 
At  the  trial,  in  consequence  of  a  discus- 
sion which  took  place  in  this  court  on  a 
former  trial, !  Ieft-d»e  case  with  the  jury,  ae 
a  question  merely  of  toll  traverse,  informing 
tMBB  that  they  could  not  find  a  verdict  for 
die  ^untiff  in  fovour  of  the  daim  of  the 
corpontMm,  nolesa  (hey  were  satisfied  that 

(«)  SBsn.fic  Ald.lM. 
(3)  Sir  W.  JraM,  IM. 
.   (AS  Udmh4M, 
(5)  Cro.  EHa.  710. 


the  imposition  of  Uie  toH  had  its  orwn  at 
Ae  very  same  time  the  streets  of  Cam- 
bridge were  laid  out  and  made  to  be  high- 

r.  Taunton  contended  upon  the  present 
eeeasiofl  dwt  I  ought  to  have  left  the  case  to 
die  jury,  or  presented  it  to  the  jury  in 
another  view,  namely,  in  the  view  «  a  toH 
ibofongls  becanse  k  appeared  upan  die  evf* 
danei^  that  the  eorfwration  of  Canforidge 
had  repahred  the  bridges  and  one  of  me 
roads — wd  dmt  sqch  was  a  sufficient  con- 
sideration to  sustain  the  claim  for  toll  for 
carts  doming  into  the  town  gmerally ;  and 
certainly  I  did  net  do  s^  beeanae  I  was 
hnpreeaed  with  the  opinimi,  that  the  ease  in 
WiUoitt  of  Trmmm  v.  Wal^ham,  was  good 
law,  and  had  been  ao  ooaaidered  from  the 
inne  the  eaae  waa  decided. 

There  was  a  subsequent  case  in  which 
dM  same  question  arose.  It  was  the  case 
of  Aitf  r.  SmUk^  which  was  a  claim  oit  be- 
half of  the  corporatioB  o€  Worcester  to  a 
toll  for  goods,  and  the  com  sold  by  sample 
iu  the  tmwket-place,  and  afterwards  ddi- 
vered  within  the  city  ;  and  one  of  the  pleas 
there  alleged,  that  the  corporation  had  been 
accustomed  to  hold  a  market  in  the  borough 
or  city  during  all  times.  One  of  the  counts 
charged  that  they  repaired  the  highways  and 
pavements  of  the  corn-market,  and  other 
h^hways  and  streets  in  the  horoiwh,  or  set 
up  more  conveniencies  for  the  bra^ng  of 
grain  to  be  sold  there,  and  by  reason  of 
the  psemises  they  had  immemorially  taken 
one  reasonable  toll  for  corn  sold  by  sample. 
At  the  trial,  the  verdict  was  found  for  the 
plaiiriiift,  Aat  the  sale  by  aanqtta  was  ca- 
pable of  beii^  snstftmed,  accerdic^  to  the 
c^ion  of  ilie  jury.  There  was  an  applie»i 
tion  to  this  Court  for  a  new  trial,  but  th<i 
Court  refused  a  new  trial,  thinking  it  had 
been  a  point  for  the  jury;  and,  in  the  dis- 
cussion before  this  Court,  some  allusion  was 
made  to  the  claim  of  the  coloration  upon 
Ais  part  of  their  plea ;  namdy,  the  repairing 
the  oom-nnrket — the  very  same  as  this. 
Lord  Elleoboroogh  dismisses  it,  and  says, 
it  is  upon  the  recwd,  and  therefore  we  are 
not  to  entev  into  the  cotHtderation  of  it  here. 
Howeveri  those  who  moved  it  weret  of  opi- 
nion they  were  not  good  pleas  in  substance. 
A  writ  of  error  was  brw^ifatia  the  B»dke- 
quer  Chamber,  and  the  judgment  was  re« 
vetaed;  the  court  of  ecfor  being  o^opiwon 
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that  all  the  pleas  were  bad  as  to  the  com 
aotd  by  aample  ia  the  market ;  and  that*  if 
theie  were  good  pleai,  it  would  be  for  re- 
pairing certain  streets  and  pavements — the 
pavements  of  certain  parts  of  the  city;  and 
that  was  thought  a  sufficient  consideration 
for  taking  a  toll  for  what  was  afterwards 
brought  into  the  city;  and  then/that  the 
plaintiffs  (the  defendants  in  error)  would 
have  been  entitled  to  maintain  the  judg- 
ment. In  this  case,  what  does  Lord  Chief 
Justice  Mansfield  say  upon  the  subject? — 
**  The  defendant  pleads  a  right,  under  the 
GorporatioD  of  the  city  of  Worcester,  to  take 
a  toll,  upon  what  ia  called  upon  the  plead- 
ings, a  sale  by  sample.  The  sole  queatua 
is,  whether  the  praseriptioD  is  tueb  a  <me  u 
can  be  sustained  in  law.  If  churned  as  urfl 
thorough,  it  cannot  be  supported,  for  it  is 
not  alleged  that  the  corn  passed  over  any 
street  which  was  repaired  by  the  corpora- 
tion." That  is  precisely  to  this  point.  I  was 
concerned  in  the  case  of  HiU  v.  Smkhf  and 
when  Mr.  Taunton  moved,  it  occurred  to  my 
mind  that  there  was  that  particular  analogy 
— ^I  did  not  then  recollect  it,  but  I  found 
it  upon  research.  However,  Mr.  Taunton 
argned  upon  the  authority  ofSmitkv.Shep' 
Acra,  which  ia  in  Cro.  Etiz. ;  and  there,  in 
the  language  of  my  Lord  Chief  Justice 
Pwhan,  I  find  this — "  One  may  have  a 
toll  traverse  by  prescription,  and  so  he  may 
have  toll  thorough,  but  it  ought  to  be  for 
some  reasonable  cause  which  roust  be  shewn, 
viz.  that  he  ia  to  maintain  a  causeway,  or  to 
repair  a  way,  or  a  bridge,  or  such  like. 
And  the  queen  at  this  day  may  grant  such 
toll,  being  but  a  petite  thing,  in  respect  it 
shall  be  a  greater  benefit  or  ease  to  the 
people,  for  the  repairing  of  a  dangerous  way, 
or  the  like." 

Now,  Mr.  Taunton  observed,  that  here  the 
hu^piage  used  by  Chief  Justice  Popham 
upon  this  occaaion,  does  not  import,  Utat  it 
must  be  the  repair  of  the  particular  way  or 
particular  subject  on  which  the  toa  ia 
churned:  and  it  certainly  does  not  in  terms; 
but,  I  think,  I  so  understood  it,  even  upon 
reading  that  report  alone.  In  the  report 
in  MoorCf  575,  it  is  said,  "  The  prescription 
is  not  good  nor  reasonable  for  any  person 
to  uke  toll  for  passage  in  the  king's  high- 
way, as  the  inheritance  of  each  man  in  the 
passageof  the  king's  huhway  is  precedent  to 
all  pnecriptioni  but,    the  party  may  have 


a  cause  for  the  toll,  u  if  be  is  h^  to  repair 
the  bridge  or  the  causeway,  then  it  may  be 
reascHuiMe  cause  for  the  eommeneement  of 
a  toll  on  prescription."  It  ia  evident,  there- 
fore, according  to  that  report,  that  the 
right  to  sustain  the  toll  is  put  upon  the  re- 
pair of  a  particular  road,  and  passed  over 
by  the  cart.  My  learned  Brother  has  been 
good  enough  to  favour  me  with  the  result 
of  his  researches,  and  he  has  found  this 
principle  laid  down,  that  the  king  canooc 
charge  his  subjects  by  imposition  of  toll, 
unless  it  be  for  the  benefit  of  the  snljecta 
who  are  charged,  and  when  there  is  given  a 
fpud  pro  quo.  Nov,  if  *  man  passes  up  a 
Mreeti  that  is  nothing,  because  it  may  only 
appear  there  is  a  liability  to  r^ur  a  atreet 
in  some  other  part  of  the  town.  ltiseiK»igh 
for  us  to  say  what  the  cases  are,  and  we  give 
authorities  to  shew  that  a  toll  cannot  be 
imposed,  unless  there  is  a  quid  pro  quo;  and 
we  are  therefore  of  opinion  Mr.  Taonton 
can  take  notliing  by  his  motion.  I  do  not 
think  it  necessary  to  say  anythii^  more. 


1830.  > 
J«u26.  I 

Ship  Broker — CSmmiMim — Particmlart 

of  Demand, 

1.  ^  broker,  who  it  employed  by  a  elup' 
owner  to  procure  the  effecting  of  a  charter' 
party,  and  who  procures  a  person  to  treaty 
oui  with  whom  ultimately  no  eharterparty  it 
effected^  is  not  entUled  to  hit  commission, 
though  the  treaty  has  gone  tiff  ra  eonse- 
qujenee  of  the  wauual  and  mreasonable  de- 
mands made  hy  the  th^omur  upon  tie  pro- 
posal charter, 

2.  ^or,  semUe,  is  he  entitled  to  any  com- 
pentatiatfor  Ats  work  and  labair  on  the 
quantum  meruit,  the  usage  of  the  trade  &«^g 
ageuHst  U* 

3.  Where  a  plaintiff  declares  spedalfy,  eu 
upon  a  special  eoiUractt  adding  comUs  Jor 
work  and  labour,  and  in  his  partiadart  doe* 
not  expressly  refer  to  the  counts  for  work 
and  Uuioiur,  and  on  the  trial  fails  upon  the 

(6)  See  tiM  antboiities  esUsMsd  in  Cow.  Off .  lit 

"Toll"(C). 
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^eeioi  eomft,  teinble  /Aaf  ke  comM  then 
raorl  to  lie  oomUtfor  work  and  tahouTt 

Auumpsit  for  work  and  labour.    It  was 
broni^t  by  a  ship-broker  to  recover  the 
snra  of  64^,  which  he  claimed  to  be  due  to 
him  by  the  usage  of  the  trade  as  commis- 
«on,  for  efiecting  a  contract  of  cbarter- 
psrty  for  the  defendant's  ship.  There  were 
special  counts  adapted  to  this  claim ;  and 
there  were  also  counts  for  work  and  labour 
m  the  common  form.    The  particulars  of 
the  plaintiff**  demand  described  the  claim 
spectally,  aceordii^  to  the  special  counts, 
Ut  did  not  in  terms  statOt  that  if  the  plaintiff 
Uled  in  making  out  his  ease  on  the  charge 
tw  eommiauon,  he  should  seek  a  compen- 
safioo  for  his  work  and  labour  under  the 
eouots  of  that  description. 
The  defendant  pleaded  the  general  issue. 
The  following  were  the  principal  facts : — 
The  plaintiff,  on  behalf  of  the  defendant, 
treated  with  one  Hardley  to  charter  the 
defendant's  vesael  to  the  East  Indies  for 
twelve  months;  and  a  memorandum  of 
agreement,  stating  the  terms  in  detail,  was 
drawn  up  by  the  plaintiff,  and  signed  by 
both  parties.    It  contained  clauses  usually 
inserted,  bat  nothii^  was  said  expressly 
rating  to  the  repairs.    It  was  then  given 
to  a  notary  in  order  to  prepare  the  charter- 
par^,  and  Be,  at  the  desire  of  the  defen- 
dsnt,  inserted  a  clause,  imposing  on  the 
charterer  a  liability  for  all  repairs  that 
should  be  required  during   the  voyage. 
Hardley  objected  to  the  introduction  of 
tim  daose.  and  after  some  discussion  the 
negotiation  between  the  parties  went  off  on 
this  point.   On  behalf  of  the  plaintiff  it  was 
eontraded,  that  he  was  nevertheless  entitled, 
by  the  usage  of  the  trade,  to  demand  the 
sane  ooramission,  as  if  the  voy^  had  been 
performed,  which,  in  such  a  case,  would  be 
two  and  a  half  per  cent,  on  the  fre^t. 
The  witnesses  whom  he  called  were  chiefly 
sbip-brolcers ;  and  they  stated,  that,  accord- 
ii^  to  then:  experience,  they  considered  the 
broker  aa  having  earned  his  commission  as 
soon  as  a  regular  memorandum  of  agree- 
ment was  signed  by  the  parties,  whether 
tbecoatract  wenton  or  not.  But  no  one  of 
them,  homver,  had  actually  received  the 
commission  under  such  cnrcnmstances,  lunr 
eoald  any  (hw  state  any  ease  in  which  he 
knew  of  iu  having  been  paid.   Some  of 
ToL.  Vin.  K.B. 


them  had  demanded  it,  but,  on  the  payment 
being  resisted,  had  abandoned  their  de- 
mand, lest  they  should  lose  their  customers ; 
and  one  of  them  had  once,  and  once  only, 
received  a  small  sum,  as  a  sort  of  compro- 
mise. But  another  ship-broker,  also  one  of 
the  plaintiff's  witnesses,  said  tie  considered 
this  commission  not  to  be  earned  until  the 
charter-party  was  executed. 

The  cause  was  tried  twice ;  first,  before 
Mr.  Justice  Parke,  when  he  (as  he  stated 
afterwards)  thought  he  ought  to  have  ihhi- 
suited  the  plaintiff;  being  of  opinion,  that, 
under  the  circumstances,  the  plaintiff  had 
made  out  no  case  for  the  comnussion  he 
charged.  But  he  tfaoi^t  the  safer  way 
would  be,  to  leave  the  case  to  the  jury, 
reserving  the  point.  The  jury  retired ; 
and,  having  been  locked  up  a  considerable 
time,  and  it  not  being  probable  they  would 
agree,  both  parties  consented  to  thenr  being 
discharged. 

'I'he  plaintiff  brought  the  record  again 
down  to  trial ;  and  the  case  came  on  at 
the  Guildhall  Sittings  before  this  term,  be- 
fore Lord  Tenterden ;  and  the  facts  ap- 
pearing to  be  in  substance  the  same,  his 
Lordship  waa  of  opinion  that  the  plaintiff 
had  not  proved  the  usage  upon  which  he 
bottomea  his  claim ;  uid  therefore  be  non- 
suited the  plaintiff. 

Mr.  Gvrney  now  moved  to  set  aside  the 
nonsuit. — He  contended,  that  the  plaintiff 
ought  not  to  lose  his  commission  in  conse- 
quence of  the  unreasonable  desire  of  the 
ship-owner  to  have  inserted  in  the  charter- 
party  an  unusual  clause  not  warranted  by 
the  previous  agreement.  But  independent 
of  this,  and  conceding  that  the  plaintiff 
had  not  made  out  his  claim  to  full  commis- 
sion within  the  usage,  he  was  yet  entitled 
to  some  compensation  for  the  services  he 
had  actually  rendered ;  and  the  case  ought 
therefore  to  have  gone  to  the  jury  upon 
the  question  of  the  mumtuM  meruit.  He 
referred  to  the  case  of  Brornnr*  Hodgsor^l), 
as  shewing,  that,  in  the  case  of  particulars 
of  a  plaintiff's  demand,  it  is  sufficient  if  the 
defendant  be  apprised  of  the  substance  of 
die  plaintiffs  claim. 

Lord  Tenterden  read  his  notes,  but  de-  4 
livered  no  further  opinion. 

(1)  4Tsoat.l89. 
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Mr.  Jus^Bayky. — &ink  nounit 
was  right.  The  claim  set  up  was,  not  a 
claim  for  compensatioa  in  pr<^rtion  to 
Oie  plaintiff's  actual  labour,  but  on  an 
alleged  usage,  that  he  should  be  paid  ac- 
cording to  the  freight  contracted  for.  He 
must,  therefore,  shew  clearly  that  a  usage 
exists  which  entitles  him  to  be  paid  accord- 
ing to  that  claim.  It  may  be  admitted 
that  the  bargain  went  off  by  the  defen- 
dant's requiring  the  introduction  into  the 
charteroarty  of  terms  which  he  ought 
not  to  have  required ;  still  we  are  to  see 
what  is  the  usage  under  such  circumstances. 
Some  witnesses  aay  they  consider  the 
bnricw  td  bare  done  enough  when  he  hat 
got  die  memorandum  of  agreement  signed; 
but  that  is  only  an  opinion,  not  founded  on 
the  actual  practice,  and  is  no  legal  evi- 
dence of  usage.  We  must  look  at  the 
actual  practice.  Then,  we  see  the  wit- 
nesses have  known  instances  in  which, 
under  the  same  circumstances,  the  cora- 
mission  was  not  even  demanded,  or,  if  de- 
manded, was  refused.  Legal  evidence  of 
the  usage  that  is  practised  was  not  adduced 
in  support  of  the  plaintiff's  claim,  and  being 
founded  on  an  alleged  usage,  it  must  be 
anpported  by  that,  or  not  at  sJl.  If  pay- 
ment to  the  broker  under  auch  circum- 
stances had  been  proved,  the  idaintiff 
woald  have  gone  some  way  towards  prov- 
ti^  his  alleged  usage. 

Mr.  Jtutiee  Lttttedale.—The  alleged 
usage  should  have  been  proved,  not  by 
wIh^  persons  understood  was  right  to  be 
done,  but  by  what  was  actually  done. 

Mr.  Justice  Parke. — I  am  of  the  same 
opiniod.  This  being  a  claim  founded  en- 
tirely upon  a  custom,  diat  is  upon  a  speoial 
CMtract,  the  plaintiff  was  bound  to  shew, 
tbat,  according  to  the  terms  of  that  special 
contract,  all  had  been  done  that  was  necea- 
sary  to  entitle  him  to  compensation;  this, 
I--  think,  he  did  not  do.  I  think,  when  I 
tried  the  cause  on  a  former  occasion,  1 
ottght  to  have  noBauittsd  the  plaintifl^ 

Rule  refuted. 

[Note. — The  doctrine  in  the  above  'case 
appears  to  have  been  established  in  the 
case  of  DaiUm  v.  Ining,  4  C.  &  P.  S90, 
before  Chief  Justice  Tindal.] 


IVBSON  e.  HUNTER. 


1830 

Jan.  27 

Stamp — Ireland. 

A'jiolicy  of  intunmee  m  a  thip  from  tm 
English  port  to  foreign  parts,  accepted  m 
England  by  tlie  aget^  of  an  Irish  iamraMoc 
company,  sui^eet  to  the  apprtmal  of  the  di' 
rectors,  wts  transnatted  to  then*  m  Irekmd  ; 
and  there  by  them  signed : — Held,  that  an 
Irish  stamp  was  sv^icient  upon  such  poHejfi 
and  that  it  did  not  requir*  an  EngUtm  Uamp 
under  the  I  ^  ft  Oeo.  4.  c.  65.  s.  1. 

This  was  an  action  of  aasumpatt  against 
the  defendant,  as  secretary  to  die  St.  Patrick 
Assurance  Company,  on  a  policy  of  insu- 
rance on  a  ship,  at  and  from  Hull  to  Davis's 
Straits  and  the  Greenland  Fishery.  The 
plaintiff  Bought  to  recover  for  an  average 
loss.  The  right  to  recover  was  not  denira, 
and  the  amount  only  was  in  dispute. 

The  cause  was  tried,  before  LordTenter>. 
den,  at  the  Guildhall  Sittings  before  this 
term,  when  the  following  appeared  to  be  the 
principal  facts  applicable  to  the  question 
raised  afterwards. 

The  policy  was  accepted  on  behalfof  tba 
company,  filled  up,  and  signed  by  WilUan 
Allen  &  Cob,  agente  to  the  oompuy  at 
Leidi  in  Scotkud,  but  soUeet  to  die  appro- 
batkm  of  the  directors*  Thence  tt  was  for^ 
warded  to  Dublin,  and  there  signed  by 
three  of  the  directors  on  behalf  of  the 
pany,  aad  this  course  was  directed  by  the 
company's  deed  of  settlement ;  the  poUcgr 
was  ortgioally  without  any  stamp,  but  waa 
stamped  a  few  ^ys  before  the  trial,  by  au- 
thority of  the  commisnoners  of  stamps  in 
Ireland,  with  the  proper  stamp  required  by 
the  Irish  stamp  aete  for  sudi  a  ]pMey, 

A  vetdiet  having  been  found  w  ibe  plais- 
tiffii,— 

Mr.  Campbell  now  moved  to  sat  it  aside. 
— By  the  statute  1  &  2  Geo.  4.  c.  £6. 
s.  1,  (see  the  act  in  12nd  Chitty's  Statute*, 
p.  1019.)  the  pdtcy  ought  to  have  had  mm 
English  stamp ;  the  insurance  being  frosn 
an  English  port  to  foreign  parts,  and  back 
again ;  the  pohcy  related  to  sonwthing  in 
the  words  of  the  act,  "  to  be  done  elMiraers 
than  in  Ireland." 

ILord  TVaferdnt.^If  dnt  be  the  bnse 
oonstmctioB  of  the  act,  a  poUey  Anwi  a» 
Irish  pmt  to  Prance  and  back  i^'n  wonU 
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mqnire  u  EoglMh  stUDis  for  under  it  tome- 
thing  would  M  done  tuemktn  Ikm  m  Irt- 
lamL'] 

But  thie  iDttniment  had  its  origin  in 
Oreat  Britain.  It  was  signed  by  the  agents 
of  the  company  within  that  kingdom,  and 
was  afterwards  transmitfeed  to  Ireluid  merely 
lor  approvaL  An  English  stamp  would 
therefore  have  been  prop«r,  and  if  an  £n- 
gltsb  stamp  would  be  the  proper  one*  sndi 
a  stamp  was  requisite.  Id  Smith  v.  Mingurt 
(IX  partners  who  resided  in  Ireland  signed 
and  indorsed  a  copperplate  impression  of  a 
bill  of  exchange,  leaving  blanks  for  the  date, 
unm.  Sec,  and  transmitted  it  to  another 
partner  in  London  for  his  separate  use, — he 
fiUed  up  the  blanks  and  negotiated  it ;  and 
the  Court  were  of  opinion  that  this  was  a 
bdl  of  exchange  by  relatkm  from  the  time 
of  aigUDg  and  indor«i%  it  in  Irelandi  where 
it  had  its  origin,  and  that  an  Iriabt  stamp 
was  Bttffieint.  That  ease  was  the  converse 
of  the  present ;  and  it  follows  that  an  En- 
l^iah  stamp  woiild  be  the  pn^er  one. 

Lard  Tenterdeu* — As  to  the  signature  of 
Allen  &  Co.,  it  was  of  no  avail  in  itself,  and 
ought  not  to  enter  into  onr  consideration. 
It  was  only  conditional,  and  all  the  force  and 
effect  of  the  policy  depended  on  the  signa- 
ture of  the  three  directors  in  Ireland.  1'his, 
therefore,  was  an  instrument  executed  in 
Ireland.  Then,  can  it  be  considered  as 
b«ng  an  inwument  relating  to  anything  to 
be  done  "  daewbere  than  in  Ireland,"  under 
this  statute,  so  as  to  require  an  Ei^^ish 
stamp  f  The  lat^uaoe  of  tlie  statute  is  cer- 
tainly very  loose  and  nncertaht  i  but  before 
wc  say  dwt  this  policy,  executed  in  Irdand, 
i>  not  to  be  ooosidered  an  Irish  policy — that 
an  Irish  stamp  is  insufiScient,  and  an  £n- 
one  necessary,  we  must  have  some- 
thing mudi  more  precise  and  definite  than 
we  can  aee  in  this  act  of  parliament. 

The  other  Judges  concurring — 

Rule  refiued;  htU  it  m»  granted 
OM  the  gretmd  of  exeettive 
damaget. 

(1)  lHw.&8ahr.B7. 


Jan  27   j  wtmhx  e.  obostswaiti. 

Untry — JRetpoiideiUia-bond, 

1,  Where  money  is  lent  prqfettedly  on 
reepomdentia,  and  upm  tlie  security  of  are- 
spondemtia-bond  on  a  ship  bomtd  to  the  East 
Indws,  the  fact  of  the  barromer  Maeing  no 
ntleresi  m  eilAer  the  ship  or  ike  goods  does 
mot,  fty  means  of  <Ae  19  (Teo.  2.  c.  37.  «.  ff, 
or  NECESSITY  ocmert  the  tnmta^ion  into  an 
usurums  loan* 

ft.  The  fact  may  be  used  as  matter  of  ob- 
servation to  the  jury,  upon  the  question,  whe- 
ther the  transaction  was  realty  at  respon^ 
^ntiotor  whether  it  was  a  hau  upon  usurious 
terms,  and  the farm  of  the  respemdentitt  used 
as  a  eontrieance. 

This  wu  sn  action  of  debt  on  bond  for 
6,D00f.,  given  by  John  Wilkinson,  second 
t^Beer  of  tbe  Lowther  Cattle,  in  ^e  service 
of  the  East  India  Company,  to  the  defendant, 
John  Crosthwaite,  James  Hulloek,  and  Rich- 
ard Pain.  The  defendant  craved  oyer ;  and 
the  condition,  which  was  set  out,  (after  -re- 
citing that  Wynne,  the  plaintiff,  had  lent  to 
Wilkinson,  Crosthwaite,  HuIlock,  and  Pain, 
the  sum  of  3,000/.  noon  the  goods,  mer- 
chandize, and  effects,  laden  and  to  be  laden 
on  board  the  ship  called  the  Lowther  Castle, 
then  at  anchor  in  the  Thames,  and  outward 
bound  to  China,)  [uroeeeded,  in  the  usual 
form  of  a  respondentia  bond,  to  set  forth 
l^t  it  waa  given  to  secure  the  sum  of 
S,660A  widi  4iSL  per  month  as  reapondentia 
interest;  and  declared  an  arerage on  ** all 
the  goods  and  elfects  of  the  same  John 
Wilkinson  carried  on  board  the  sud  vessel, 
and  the  net  proceeds  thereof,  and  on  odier 
goods  and  effects  which  the  said  John 
Wilkinson  should  acquire  during  die  aaid 
voyage,  for  or  by  reason  of  such  goods, 
merchandizes,  and  effects,  which  shonld 
not  be  unavoidably  lost."  The  defendants 
pleaded,  first,  non  est  factum;  secondly,  a 
plea  sutmg  generally,  that  the  bond  was 
given  in  pursuance  of  a  corrupt  agreement 
for  usurious  interest  on  3,000/.  lent  to  the 
defendant ;  thirdly,  that  it  was  given  in 
pursuance  of  a  corrupt  agreement  for  usu- 
rious interest  on  3,000/.  lent  to  all  the 
obligors  in  the  bond;  fourthly,  that  it 
was  given  in  pursuance  of  a  corrupt  agree- 
ment for  a  loan  of  that  sum  to  the  defen- 
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dant,  and  tbat  it  was  a  part  of  the  agree- 

nient  that  the  four  obligors,  who  had  not 
then  shipped  any  goods  on  board  the  Low- 
tker  CoMtle,  should  not  ship  any  goods  on 
board — and  this  plea  concluded  with  an 
agreement,  that  "  no  wares  or  raerchan- 
dtzes  whatsoever*  of  or  belonging  to  the 
said  John  Wilkinson,  or  to  the  said  defen- 
dant, or  to  the  said  James  Hullock,  or  to 
the  said  Richard  Pain,  were  ever  laden  or 
intended  to  be  laden,  in  or  on  board  of  the 
said  ship  or  vessel  on  the  said  intended 
voyage ;  tbat  no  risk  could  therefore  pos- 
sibly have  happened  to  the  principal ;  and 
that  the  bond  was  a  mere  oolouTable  pre- 
text and  unlawfnl  device,  and  the  agree- 
ment an  unlawful  wagering  contract,  against 
the  form  of  the  statute.  There  were  several 
other  pleas,  setting  out  the  alleged  corrupt 
agreement  in  various  ways ;  but  it  is  unne- 
cessary to  set  them  out,  as  the  issues  to 
which  those  pleas  ultimatel;^  led,  came  to 
the  single  pomt,  whether  this  was  a  real 
bond  juie  lone  on  respondentia ;  or  whether 
it  was  a  loan  at  usurious  interest,  and  the 
form  of  a  respondentia- bond  adopted  as  a 
mere  contrivance. 

The  cause  came  on  for  trial,  before  Lord 
Tenterden,  at  the  Gaildfaall  Sittii»s  be- 
fore Hilary  term,  1830;  when  the  follow- 
ing appeared  to  be  the  principal  facts 

[The  pleadings,  and  the  report  of  what 
passed  at  Nisi  I^ius,  will  be  found  in  4  C. 
&  P.  178.] 

On  the  part  of  the  defendant,  the  1 9  Geo. 
2.  c.  37.  s.  5.  was  relied  on,  by  which  the 
loan  upon  respondentia,  in  respect  of  ships 
trading  to  the  East  Indies,  was  regulated. 
(See  Uie  sUtDte,  1st  Chitty't  SttUutet,  p. 
619.)  That  sectioa  provides  that  all  money 
lent  on  bottwnry  or  resptodentia  upon  any 
ship  of  his  M^es^'s  subject^  bound  to 
or  from  the  East  Indies,  should  be  lent 
only  on  the  shii^  or  on  the  mercbandiie 
or  effects  laden  or  to  be  laden  on  board  of 
suclrship;  and  should  be  so  expressed  in 
the  condition  of  the  bond :  and  that,  in 
case  it  should  appear  tbat  the  value  of 
the  borrower's  share  in  the  ship,  or  in  the 
merchandise  or  efiects  laden  on  board,  did 
not  amount  to  the  full  sum  borrowed,  such 
borrower  should  be  responsible  to  the 
ktider  for  so  much  of  the  money  borrowed 
as  he  had  not  laid  out  on  the  ship,  or 
merchaiidiMS  laden  therein,  with  lawful 


interest  for  the  same,  ROftrnfAsfaiufiiw  lite 

Mhip  or  merchandizes  thould  he  totaUy  u)tt. 

The  defendant  sought  to  use  this  statute 
by  shewing  as  a  fact,  that  the  loan  was 
made  to  the  present  defendant,  and  not  to 
Wilkinson;  and  tbat  the  name  of  the  latter 
was  used  merely  as  a  contrivance  to  give 
the  transaction  the  appearance  of  a  loan  on 
respondentia;  and  that,  even  though  the 
ship  and  goods  had  beeq  lost,  the  defen- 
dant would  have  been  liable,  under  the 
circumstances,  to  pay  the  principal  and 
lawful  interest,  in  ctHiseqnence  of  the  above 
statute. 

It  is  not  necessary  to  give  the  evideooe 
upon  which  the  defendant  relied;  as,  for 
the  purpose  of  the  argument,  it  might  be 
conceded  to  him  that  no  goods  of  the 
obligees  were  intended  to  be  shipped  on 
board  the  Lowiher  Cattle ;  and  tbat  they 
had  no  interest  whatever  in  either  the  ship 
or  the  goods ;  and  that  the  plaintiff  knew  of 
this  when  he  advanced  bis  money. 

Lord  'I'enterden,  who  had,  in  the  course 
of  the  trial,  expressed  an  opinion  that  the 
whole  evidence  would  resolve  itself  into  a 
question  of  usury,  in  ftct  told  the  jury  that 
the  question  for  them  to  decide  was,  wbeiber 
the  transaction  was  really  a  loan  at  respon- 
dentia, or  merely  a  loan  to  the  defendant, 
to  which  the  focin  of  a  respondentia  trans- 
action was  given,  as  a  colour  to  enable  the 
plaintiff  to  get  more  than  legal  interest — If 
it  were  a  mere  colour  for  usury,  then  the 
bond  n-as  void ;  if  it  were,  in  fact,  a  respon- 
dentia loan,  then  the  bond  was  good.  On 
the  face  of  the  instrument,  it  purported  to 
be  a  respondentia  bond,  and  he  ssw  no- 
thing which  indicated  that  it  was  otherwise 
intended.  If  the  ship  bad  been  lost,  the 
money  would  have  been  lost ;  and  &  waa 
no  matter  to  the  ^ntiff  what  beeame  of 
the  money  after  it  was  lent,  whether  WU- 
kinson  employed  it  himself,  or  allowed  the 
defendant  to  have  it. 

The  jury  having  found  a  verdict  for  the 
plaintiff — 

Mr.  Brougham  now  moved  to  set  it  asidet 
and  thus  argued: — Qonceding  to  the  plain- 
tiffs that  this  was  a  real  loan  on  responden- 
tia, and  not  given  as  a  mere  colour  for 
usury,  the  question  still  would  be,  whether 
such  a  loan  could  be  made  at  all,  on  goods 
in  which  the  defendant,  supposing  him  to 
be  the  borrower,  had  no  interest,  and  th« 
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lender  being  airare  of  that  fact.  That  qnea- 
tion  was  not  left  to  the  jury.  The  19  Geo. 
S.  c  37.  B.  5,  expressly  provides,  that  all 
money  to  be  lent  on  bottomry  or  respon- 
dentia on  British  ships  bound  to  or  from 
the  East  Indies,  should  be  lent  only  on  the 
■hip,  or  on  tlw  merchandise  or  effects  latUn 
or  to  be  laden  on  board  of  the  thip,  and 
should  be  BO  expressed  in  the  bond ;  and 
that  the  borroner  should  recover  no  more 
than  the  value  of  hit  interest  in  the  ship  or 
merehandixe  on  board,  exclusive  or  the 
money  borrowed.  The  object  of  tins  provi- 
sion was  to  prevent  all  wagering  securities ; 
and  though  there  be  goods  on  board,  if 
they  be  not  the  borrower's  goods,  it  Is  such 
a  wagering  as  is  prohibited  by  the  act. 
Otherwise,  there  might  be  several  different 
loan  transactions  on  the  same  goods.  If 
the  loan  were  on  a  voyage  where  there 
vrere  goods  on  board,  but  no  person  having 
an  interest  in  them  were  named  in  the 
bond,  that  would  unquestionably  be  within 
the  statute.  Then,  can  it  make  any  sub- 
stantial diflference.  that  a  person  who  has  an 
interest,  is  named  as  one  of  the  obligors 
merely,  as  a  colour  for  usury,  the  actual 
borrower  Iwving  none  ?  The  loan  may  be 
illegal  under  the  sutute,  as  a  loan  to  the 
present  defendant,  who  had  no  interest, « 
though  it  were  not  usurious.  In  this  view 
of  the  case,  it  was  not  properly  left  to  the 
jury :  all  that  was  left  to  ibem  was,  whe- 
ther it  was  a  loan  in  point  of  form  to  cover 
ao  usurious  transaction. 

[MrJn^ee  ParAe— -But  your  pleas  do  not 
■tato  enongh  to  raise  the  question ;  you  do 
not  native  the  fact  (according  to  the  terms 
of.  the  aUtoteX.  that  the  money  was  not 
intended  to  be  laid  oot  in  the  purchase  of 
gooda  to  be  laden  on  board  the  abip.  or  laid 
out  on  the  ship  itself.] 

Lord  Tenterdent  after  reading  his  notes, 
observed — The  point  I  left  to  the  jury  was. 
whether  this  was  a  loan  on  respondentia, 
or  a  loan  to  the  defendant,  to'  which  the 
form  of  respondentia  was  given  to  cover  a 
reaervation  of  usurious  interest.  If  it  was 
a  loan  to  the  defendant  at  all,  it  was  not  a 
loan  on  respondentia.  The  issue  raised  by 
the  {deadings  is  merely  on  the  question, 
whether  there  was  any  agreement  for  a 
loan  to  the  defendant  at  all,  which  ia  the 
nmterial  part  of  the  plea. 


Mr.JutticeBayley* — ^Theqnestion  seems 
to  have  been  properly  left  to  the  jury, 
whether  this  was  a  loan  to  the  defendant 
or  not ;  that  was  substantially  the  point 
left  to  them  ;  the  addition  of,  whether  it 
was  a  loan  to  cover  usury,  was  merely  ui 
addition  of  the  necessary  consequences  that 
would  or  would  not  follow,  according  as 
it  was  in  fact  a  loan  to  the  defendant  or  to 
Wilkinsdn. 

Mr.  Justice  Littkdale* — I  also  am  of 
opinion,  that  the  point  waa  properly  left  to 
the  Jury.  Bestdes,  I  think  the  plea  itself 
is  defective.  It  does  not  distincdy  raise 
the  point  on  the  construction  of  the  statute, 
since  it  does  not  all^e  that  goods  were 
not  intended  to  be  laden  on  board  the 
vessel  by  the  defendant,  as  money  may  be 
lent  on  respondentia  for  the  purpose  of 
being  laid  out  in  the  foreign  market  in  the 
purchase  of  goods  to  be  brought  home. 

Mr*  Justice  Parke. — I  «>ncur  in  opini<m 
with  my  learned  Brothers.  Part  of  the 
averment  in  the  plea  was.  that  this  was  a 
loan  to  the  defendant ;  and  it  was  necessary 
to  prove  that  ftict  in  order  to  support  the 
plea.  My  Lord  appears  to  have  left  die 
question  to  (he  jury,  whether  or  not  it  waa 
a  loan  to  the  defendant ;  they  have  found 
that  it  was  not,  and  there  was  sofBcient 
evidence  on  which  they  might  form  that 
opinion. 

Rule  refused. 
[See  Glover  v.  Black,  3  Bm  1400.] 


1830.     >    HOLMWORTH  0.  aiTir»R  AXO 

Jan.  28.  3  AHOTHsa. 
Foreign  BUI  of  Exchange — Stamp. 

1.  Where  the  dramee  of  a  foreign  bill  of 
exchange  dramn  in  sets^  accepts  several  parts 
of  the  same  sett  the  property  in  the  wkote,  as 
between  the  different  holderst  belongs  to  the 
party  to  mhom  any  part  is  bon&  fide  /ret 
traiu/errc<{. 

t.  But  the  aeeeploTt  under  such  cireum- 
stances,  cannot  rensi  the  daim  ef  either  ef  the 
holders, 

3.  A  lnll,so  drawn  in  sets  osU  of  Oreat 
Britain,  payable  after  right,  mas,  for  afirau- 
duknt  purpose,  by  thadnmer,aecepled  in  aU 
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thefMrt$,md  at  HffenM  da^ofnght:— 
Held,  neterthelett,  not  to  nqmremn  Bmglith 
tUimp,  under  the  55  Geo.  d.  c.  184. 

This  was  an  action  of  asaamptit  by  the 
indorsee  against  the  acceptors  of  two  foreign 
bills  of  exchange.  The  fbttow ing  is  a  copy 
of  one  ^— 

"  Calcutta,  July  12,  1825. 
"  Messrs.  James  Hunter,  jun.  &  Co. 
London. 

"  At  six  months  after  sight  pay  this 
our  first  of  exchange  (second  and  third  not 
paid)  to  the  order  of  WiUiatn  Hunter  &  Co. 
the  sum  of  5,000 J.  sterling.  Vali*  in  ac- 
count per  advice. 
"  6,00(U.  John  Mackenzie  &  Co." 


The  other  was  in  the  same  form,  but  in 
amount  it  was  for  4,399/.  19s.  7d. 

The  defendant,  James  Htmter,  ^eaded 
the  general  issue. 

On  the  trial  of  the  cause,  before  Lord 
Tenterden,  Chief  Justice,  at  the  London 
Sittings  after  Michaelmas  term  1888.  the 
ibllowing  appeared  to  be  the  principal 
facu: — 

When  the  above  bills  were  accepted,  the 
firm  of  Jaraea  Hunter,  jiu.  &  C^o.^  mer* 
cbanu  of  London,  coosist»]  of  the  defen- 
dant, James  Hunter,  and  bis  cousin,  Mr, 
William  Hunter,  who  was  resident  at  Glas- 
gow. He  did  not  appear  as  a  defendant  on 
the  trial.  The  proceedings  against  him  had 
gone  on  to  outlawry.  The  firm  of  William 
Hunter  &  Co.,  to  whom  tlie  bills  were  made 

yayable,  also  consisted  of  the  defendant 
ames,  and  of  the  defendant  William  Hunter, 
carrying  on  business  at  Glasgow  as  manu- 
facturers of  cotton  goods.  The  bills  now 
sued  upon  were  accepted  by  the  defendant 
James  (the  acceptance  bong  dated  the  14tb 
of  November  1825,)  In  the  name  of  Jamea 
HuntMijun.  &  Co.,  payable  at  Sir  John 
Perring  &  Co.*a.  Early  in  January  1826, 
ibey  were  indorsed  by  John  Hunt»-,  in  the 
name  of  William  Hunter  &  Co.  This  waa 
done  at  the  wish  of  the  defendant  James, 
who  exftfessed  a  desire  that  the  acceptance 
and  indorsement  should  not  appear  to  be 
in  the  same  handwriting.  On  behalf  of 
the  defendant,  it  was  proved,  that  the  se- 
cond part  of  the 5,000/.  bill,  and  the  third  of 


the  4,999i.  bill,  arrived  together  in  England 
fl-oitt  Calcutta  before  the  other  parts;  that 
they  were  accepted  by  thedelendaat  James 
on  the  ]9tb  of  December  1825;  on  or 
about  the  next  day,  they  were  mdoraed  by 
the  defimdant  James  to  James  Hunter,  xra., 
his  father,  who  had  advanced  considerable 
sums  to  the  defendant's  house,  in  whose 
hands  they  remained  until  they  fell  doe ; 
when  they  were  replaced  by  the  defendant 
James,  by  other  lecurities.  The  parts 
of  the  bills  now  sued  upon  were  the  first 
part  of  eadi  set.  but  they  did  not  arrive 
ui  London  firom  Calcatta  until  January 
1826.  They  were  in  fact  accepted  by  the 
defendant  on  the  16th  of  that  month,  bvt 
were  antedated  aa  to  the  eight  to  the  14A 
of  the  preceding  November :  this  was  done 
in  order  that  they  might  fall  due  befiire 
the  other  parts.  Those  ocbera  were  marked 
21  and  22  when  they  were  transmitted 
from  Calcutu,  and  they  were  altered  into 
211  and  122,  that  they  might  not  corre- 
spcmd  with  the  numbers  on  the  other  parts 
the  sets. 

These  being  the  facts,  it  was  contended, 
by  Mr.  Attorney  General  on  behalf  of  the 
defendant,  that,  inasmuch  as  the  parts  of  the 
bills  first  received  and  first  accepted,  had 
been  transferred  to  Hunter,  the  father,  the 
property  in  those  parts,  and,  consequently, 
the  property  in  the  aabsequently  accented 
parts,  passed  to  Hunter,  the  father — idl  the 
parts  of  each  set  constituting  only  one  per- 
fect bill ;  that,  therefore,  no  person  but 
tbe  father  could  sue  on  any  of  the  parts. 
In  support  of  this  argument,  he  cited  a  caae 
which  he  informed  the  Court  had  been 
tried  before  Lord  Kenyon ;  and  of  whidt 
he  bad  taken  a  note  at  the  time,  though  it 
was  never  reported.  The  n«ne  of  tbe 
cause  was  Ferrara  v.  Todd,  In  point  of 
form,  it  waa  an  action  of  trover,  to  recover 
the  vahie  of  a  bill  of  exchange  which  hnd 
been  accepted  by  the  drawee.  The  faets 
oC  die  caae  were  dieae : — ^The  drawer,  re- 
sidii^  in  Jamaica,  transmitted  to  hia  cor- 
respondent in  England  the  firat  part  of  m 
set  of  three  parts,  drawn  upon  the  defeo- 
duit  in  tbe  cause,  and  indorsed  in  Maidc. 
Before  this  part  arrived,  the  drawer's  cor- 
respondent had  removed ;  and,  before  hia 
altered  residence  was  found,  he  died.  Tbe 
letter  containing  the  part  fell  into  the  hands 
of  the  executtnr,  who,  foralm^  time  aefg^ 
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lected  to  open  it.  The  <b-Bwer  in  Jasnica, 
hearing  nothing  on  the  subject,  tranimitted 
the  leeond  part  of  the  set  They  were 
transmitted  to  the  plaintiff  in  the  cause, 
ttkm  to  the  defendant,  the  drawee,  and  by 
him  Boeepted.  Sabsequently,  the  executor 
-4^  the  person  to  whom  the  first  part  was 
■ent,  opened  the  letter,  and  took  the  first 
Moct  to  the  defendant.  At  first  the  defen- 
dant hesitated  to  accept,  beeauae,  in  the 
interim,  he  Imd  accepted  the  second.  Bat, 
at  the  request,  and  on  the  indemnity  of  the 
executor,  be  accepted  it ;  and  when  the 
plaintiff  presented  the  second  part  for  pay- 
ment, the  defendant,  the  acceptor,  re&sed 
to  pay,  and  detained  the  part.  Upon  these 
fects,  Lord  Keoyon  expressed  it  as  his 
^liaimi,  that,  all  the  parts  of  the,  set  Formed 
Imtone  bill;  that  tbe  aecepunee  of  one 
put  was,  in  law,  an  mcceptance  of  aA\ ;  and 
diat  the  right  to  tbe  whole  passed  to  tbe 
person  to  whom  any  part  was  first  in- 
dorsed. It  followed  that  the  right  to  the 
wbde  was  in  theexeeutor  of  the  person  to 
whom  the  first  part  bad  been  sent;  and  tbe 
l^amtiff  having,  according  to  bis  opinion, 
no  right  of  property  in  the  bill,  was  non- 
suited. 

Upon  the  authority  of  this  ease,  it  was 
contended,  that  no  right  passed  te  the 
plaintiff.  But,  in  anticipation  tbat  it  night 
be  said  the  defendant,  as  acceptor,  was^ 
estopped  by  his  acceptance  from  saying 
diat  the  several  parts  constituted  but  one 
bill ;  and,  if  it  mnst  be  taken  that  they  were 
diatinct  bills,  then  they  derived  aU  their 
efficacy  firomtfae  act  of  acceptance  in  Lon- 
don, and  therefore  required  an  English 
sump,  according  to  the  55  Geo.  3.  c.  184. 

Lord  Tenterden  stated  to  the  jury,  tbat, 
"in  order  to  raise  the  point  of  law,  it  mnst 
appear  to  their  satisfaction,  that  the  parts 
first  accepted  were  put  into  the  hands  of 
Jenies  Hunter,  sen.,  with  the  bondJkU  pur- 
poae  that  he  should  hold  them,  and  at  ma- 
turi^  have  a  claim  upon  them  against  the 
several  parties ;  and  directed  the  jury  to 
find  for  tbe  defendant,  if  they  thovgbt  that 
wee  the  caae ;  but,  if  Uiey  tfaovght  that  the 
Inlla  were  put  into  the  fetber's  bands  only 
till  the  denmdant  riionld  give  him  some 
other  serarity  in  lieu  of  them,  they  were 
then  to  find  for  the  plaintiff,  upon  which 
finding  the  point  of  law  would  arise. 

The  jury  having  foundfor  Hie  plaintifl^ — 


A  rule  was  obtained  to  set  aside  their  ver- 
dict cm  the  ofageettons  already  mentioned. 

Mr.  F.  Pollock  and  Mr.  Patteton  now 
shewed  eanse. — ^The  case  cited  by  Mr.  At- 
torney Greneral  is  distingnishable  from  the 
present.  In  tbat  case  the  first  part  of  the 
bill  had  passed  to  an  indorsee  for  value ; 
and  the  acceptor  was  allowed,  on  the  in- 
demnitor that  indorsee,  to  renst  the  pay- 
ment of  the  second,  because  he  was  consi- 
dered to  have  accepted  it  for  the  benefit 
of  such  indorsee ;  therefore,  that  action, 
though  defended  by  the  acceptor,  was  sub- 
stantially Ml  action  between  the  holders  of 
the  two  parts  of  the  bill.  It.  is  material 
to  observe  also  tbat  there  is  but  one  part 
accepted,  and  no  inteotion  was  expressed 
by  the  acceptor  to  make  himself  liable  aa 
more  than  one.  Here  the  defendant  has 
accepted  both  parts  of  the  bill ;  be  is  de- 
fending the  action,  and  that  too,  not  on  the 
bond  Jot  title  of  a  holder  tor  value  of  one 
trfthem,  but  merely  on  die  ground  that  be 
haa  fraudulently  deposited  one  part  with 
his  fedier,  with  a  power  of  redeeming  it, 
and  having  in  fact  redeemed  it.  He  sorely 
cannot  be  allowed  to  pot  his  own  frandu- 
lent  act  to  defeat  his  own  acceptance.  Be- 
sides, according  to  the  terms  of  his  Lord- 
ship's direction,  the  jury  have  found  that 
the  bill  was  deposited  only  till  the  defen- 
dant should  redeem  it,  and  substitute  for  it 
other  securities,  and  not  for  the  purpose  of 
paymem  to  the  fether.  It  follows  then,  that, 
upon  the  bill  being  redeemed,  the  parties 
would  remain  m  ttrntu  ftio,  as  to  tbe  rights  of 
third  parties.  Neither  the  second  nor  third 
part  of  either  bill  wai  paid.  Whether  the 
drawer,  if  sued,  m^t  set  up  this  defence,  is 
not  the  present  question.  Ine  acceptor  can- 
not, for  he,  by  his  acceptance,  has  estopped 
himself  from  doing  so.  Then,  as  to  the 
stamp  objection.  It  is  ai^ued  by  the  other 
side,  that  the  three  parts  constituted  but 
(me  bill.  Let  it  be  so  taken ;  then  no 
stamp  was  neceBsary*  ftw  the  bill  was  bond 
Jlde  drawn  and  signed  in  Calcutta.  It  did 
not  require  a  stamp  merely  because  it  was 
accepted  in  London.  But,  for  the  purpose 
of  this  objectiim,  tbe  ether  aide  mnst  sav, 
Uiat  the  parts  formed  dlstmct  bills.  It 
may  be  so;  but  diere  is  one  good  Calcutta 
H\U  The  defendant  has  fraudulently  tnade 
use  of  the  others  for  another  purpose, 
and  BO  haa  committed  in  fact  a  fraud  upon 
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the  revenue  laws.  But,  for  the  same 
reason  already  given,  upon  the  principle, 
he  cannot  set  this  up  as  a  defence  to  an 
action  on  his  own  acceptance.  Such  a  bill 
does  not  fall  within  the  provisions  of  the 
Stamp  Act,  unless  it  beconsidered  aahavii^ 
been  entirely  made  in  London. 

Mr*  Attorney  General  kdA  Mr,  Campbell, 
contra. — ^The  case  tried  before  Lord  Ken- 
yon  establishes,  that  several  parts  of  a 
foreign  bill  form  but  one  bill,  and  that  the 
party  who  has  the  first  title  to  one  part 
has  the  right  of  property  in  the  other  parts. 
Here,  the  first  part  was  indorsed  by  die 
defendant  to  his  father  for  a  valuable  con- 
sideration; he,  therefore,  at  the  time  of 
the  acceptance  of  the  other  part,  now  sued 
upon,  was  the  holder  and  proprietor  of  the 
part  indorsed  to  him,  and  of  the  part  se- 
condly accepted.  That  he  afterwards  ex' 
changed  it  forother  securities,  is  immaterial 
to  this  question.  The  remedy  transferred 
to  him  by  the  indorsement  of  the  one  part 
could  not  be  again  transferred  to  another 
person  by  the  acceptance  and  indorsement 
of  the  odier.  The  only  right  the  plaintiff 
can  have  i^  by  treatii^  this  as  a  distinct 
bill.  Then,  it  was  a  bill  taking  efifect  in 
London,  and  required  a  stamp.  It  seenu 
to  be  conceded  that  this  biU  could  no^ 
under  the  circumstances,  be  made  to  aflfect 
any  of  the  parties  but  the  defendant ;  and 
the  doctrine  of  estoppel  is  called  in  aid. 
But  the  necessity  of  using  such  an  argu- 
ment shews  that  the  bill  derives  all  iu 
effect  from  the  defendant's  act,  the  accep- 
tance which  took  place  in  London.  Then, 
the  case  of  Bathe  and  anotherv.  Taylor{l)t 
shews  that  a  bill  altered,  with  the  accep- 
tor's assent,  by  bringing  forward  the  date 
to  a  day  subsequent  to  that  originally  in- 
serted in  it,  mu  an  alteration  which  ren- 
dered a  new  stamp  necessary. 

Lord  Tenlerden* — The  verdict  of  the 
jury,  after  my  direction  to  them,  must  be 
taken  to  find  as  a  fact,  that  the  delivery  by 
the  defendant  to  his  father  of  the  first  part 
was  not  an  absolute  delivery,  but  that  the 
bill  was  redeemable  on  the  substitution  of 
other  securities.  It  was  not  uken  up  till  it 
was  due,  and  then  it  was  redeemed,  and 
other  simiiM  aubstitnted.   How  ean  the 

(1)  15  Ewt.  41S. 


defendant,  then,  be  said,  under  these  cir- 
cumstances, to  have  paid  that  part  to  his 
father,  so  as  to  prevent  the  other  parts 
from  being  put  in  circulation  ?  Therefore, 
on  the  mere  finding  of  the  jury,  I  think 
the  plaintiff  is  entided  to  our  judgment;' 
— but,  independent  of  that  finding,  if  this 
question  arose  between  the  holders  of  the 
several  parts  of  the  bill,  I  might  take  the 
view  of  the  case  suggested  by  ^e  Attorney 
General,  and  say  Uiat  thfi  defendant's 
ther,  the  prior  holder,  had  a  title  to  the 
whole.  This,  however,  is  an  action  Jigainst 
the  defendant  as  acceptor;  and  the  question 
is,  whether  he  has  a  ri^t  to  set  up  this 
defence  t  I  think,  in  furtherance  of  jus- 
tice,' we  ought  to  say  that  he  has  not.  But 
then  it  is  sought  to  place  the  plaintiff  in  a 
dilemma  as  to  the  stamp ;  and  it  is  said,  if 
this  was  another  bill  than  that  transferred 
to  the  father,  it  was  made  in  point  of  law 
in  London.  To  say  that,  would  be  to 
place  the  law  in  direct  opposition  to  the 
fact ;  the  law  saying,  that  a  bill  was  drawn 
in  London,  which  in  fact  was  undoubtedly 
drawn  in  Calcutta.  If,  indeed,  the  bill  had 
been  in  fact  drawn  in  London,  we  should 
have  been  compelled  by  the  revenue  laws 
to  admit  that  as  a  defence.  We  are  not, 
however,  to  strain  the  law  for  the  purpoce 
of  such  an  objection.  I,  therefore,  tiiink 
the  rule  should  be  diachai^ed. 

Mr.  Juttice  Bayley. — There  can  be  no 
doubt  on  which  side  the  justice  of  this 
case  lies ;  and  I  think  there  is  no  technical 
difficulty  to  prevent  our  carrying  that  jus- 
tice into  eflfect.  It  happens  here,  from  die 
circumstance  of  the  same  party's  being,  aa 
a  partner  in  several  firms,  both  the  drawee 
and  payee  of  the  bill,  that  he  had  an  op- 
portunity of  dealing  with  alt  the  parts  of 
It ;  and  there  are  his  acceptances  on  two 
of  them :  the  plaintiff  daims  on  one ;  the 
other  was  transferred  by  the  defendant  to 
his  father.  The  latter  was  accepted  first 
in  point  of  time ;  and  if  the  transfer  of  it  to 
the  father  had  been  unconditional,  and  there 
had  been  payment  to  him,  I  should  have 
had  a  difficulty  in  the  case,  which  I  do  not 
feel  as  it  now  stands — because,  according 
to  the  finding  of  the  jury,  that  transfer  was 
not  unconditional,  but  was  subject  to  rivbt 
of  redemption  by  the  defendant.  His 
lather  might,  therefore,  waive  the  indorse- 
nent  to  him ;  and  if  in  the  intcrral  another 
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part  of  the  bill  were  transferred  to  another 
person,  that  would  he  an  available  instru- 
meot,  if  the  father  did  not  insist  on  pay- 
ment of  the  former.  That  part  not  having 
been  actually  paid,  no  person  has  a  valid 
daim  upon  it,  so  as  to  interfere  with  the 
li^t  of  the  plaintiff. 

Mr.  Justice  LiUledale. — am  of  the  same 
opinion.  As  to  the  question  on  the  stamp, 
I  think  a  stamp  was  not  necessary  for  this 
bill.  "  Foreign  biUs  of  exchange  (or  bills 
of  exchange  dratvn  in,  but  payable  out  of 
Great  Britain) "  are  the  fimj  description 
subject  by  the  stamp  act  to  doty.  This 
was  not  an  entirely  new  bill  drawn  in  Lon- 
don :  it  was,  in  fiwtf  bond  Jide  drawn  in 
Calcutta,  intended  to  be  considered  and 
treated  strictly  as  a  foreign  bill ;  and  what 
was  fraudulently  done  by  the  defendant  in 
London,  (»)uld  not  make  it  otherwise.  But 
the  difficulty  I  have  in  the  case  is,  whe- 
ther, under  the  circumstances,  the  defen- 
dant is  liable  on  the  second  part  of  the 
bill.  It  is  said,  there  is  an  estoppel  as  to 
him ;  but  I  do  not  feel  the  force  of  that 
argument,  which  is  a  kind  of  argumen/um 
ad  AomtMM.  I  do  not  think  the  notion  of 
an  estoppel  can  be  imported  intb  the  case 
of  a  bill  of  exchange,  which  is  an  instrument 
made  according  to  the  usage  and  custom 
of  merchants  here :  these  three  pieces  of 
paper  make  up  but  one  bill,  and  I  do  not 
see  bow  the  acceptor  can  of  himself,  without 
the  concurrence  of  the  other  parties,  make 
two  biUs  of  one.  But  I  think  that,  con- 
sidering the  manner  in  which  the  case  Was 
left  by  my  Lord  to  the  jury,  and  their 
finding,  the  defendant  may  be  held  liable, 
since  the  delivery  to  his  father  was  only 
conditional,  and  was  waived  by  him.  Then, 
Uie  subsequent  acceptance  by  the  defen- 
dant of  this  part,  may  be  considered  an 
acceptance  of  the  whole  bill,  on  which  he 
may  be  liable  to  the  present  plaintiff. 

Mr.  Juttkx  Parke. — 1  have  no  difficulty 
in  concurring  with  the  rest  of  the  Court, 
that  the  plaintiff  is  entitled  to  recover.  I 
am  of  opinion,  however,  that  the  defen- 
dant's uither  must,  under  the  circum- 
stances, be  considered  to  have  been  an 
absolute  holder  for  value,  of  the  part  in- 
dorsed to  him,  at  the  time  when  die  defen- 
dant accepted  the  other  part :  upon  that 
point,  therefore,  I  differ  from  the  rest  of 
the  Court;  and  I  think  that  the  defendant 
TokVUL  K.B. 


would,  after  that,  have  no  right  to  create, 
by  an  acceptance  of  any  other  part,  a  fresh 
liability  in  the  drawer.  But  I  think  also 
that  the  defendant,  as  acceptor,  would  be 
estopped,  by  his  act  of  acceptance,  from 
setting  up  these  circumstances  as  a  defence. 
The  acceptor  of  a  bill  has  always  been 
considered  as  estopped  from  saying  that  it 
was  not  a  bill  duly  drawn,  so  as  to  mako 
him  liable ;  at  least,  he  is  so  estopped  for 
all  purposes,  except  those  relating  to  the 
stamp  laws.  The  simple  question  then  is, 
whether  there  be  any  provision  of  the 
stamp  act  under  which  this  bfll  was  liable 
to  stamp  duty.  It  was  not  liable  as  a 
foreign  bill,  since  it  does  not  come  under 
the  description  '*  drawn  in,  hut  payable 
out  of  Great  Britain."  Then,  was  it  liable 
as  an  inland  bill  ?  I  think  not ;  for  it  was 
bond  Jide  signed  by  the  drawer  abroad.  In 
Stiailh  V.  Mingay  (3)  (which  was  cited  in 
the  case  of  Iveson  v.  Hunter),  a  bill  drawn 
in  Ireland,  blanks  being  left  for  the  date, 
sum,  time  of  payment,  and  name  of  the 
drawee,  which  blanks  were  filled  up  in 
England,  was  held  to  be  a  bill  of  exchange 
from  the  time  of  drawing  it  in  Ireland ;  and 
Mr.  Justice  Le  Blanc  put  Uie  case  on  a 
ground  applicable  to  the  present :  he  said, 
"  Whether  this  was  a  perfect  bill  in  Ire- 
land, is  not  so  much  the  question,  as  whe- 
ther it  was  8  hill  drawn  in  England."  Here, 
certainly,  the  bill  was  not  drawn  in  Eng- 
land. I  concur  in  opinion  with  my  I^ord, 
that  we  ought  not  to  think  of  applying  the 
provisions  of  the  stamp  laws  to  give  effect 
to  such  an  objection  as  this — coming  too 
from  this  defendant. 

Rule  ducharged. 


1829  } 
Dec  1*3     I  °*  HAYTOX,  ESQ. 

Quarter  Seuume — Juriedictkm — Sheriff. 

The  tUOute  3  Oeo.  4.  e.  46.  «.  0.  en^towen 
the  Court  of  Quarter  Settions  to  discharge  a 
forfeited  recognizance,  in  cases  where  the 
sheriff  has  levied  part  of  the  amoutUt  and  the 
party  has  been  committed  to  prison  for  the 
remainder.   And  if,  m  such  a  case,  the  set* 

<S)  1  Msn.  &  Sdw.  87. 
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noM  dUeharge  tke  recognizance  whUe  the 
numey  so  levied  in  part  it  in  the  hands  qf 
the  sherifft  be  must  refund  it  to  tfu  parly. 

[See  this  case,  establishing  the  above 
point,  in  8  Law  Journ.  Mag.  Caiesi  p.  liBD.] 


Dec   17    I  HBLXBBSB  «.  RBDHAH. 

Ejectment — Demand  of  pottetMm^Te- 
nant  at  will. 

1.  One  who  it  in  poitettion  under  m  * 
agreemenl  to  jmrekate,  is  a  tenatU  at  wiU  ; 
and  he  cannot  he  onried  htf  nectment,  unlU 
the  tenancy  be  determined  bg  demand  cf  pos^ 
testion  or  otherwise. 

%.  But  any  act  of  waste  by  the  tenant—for 
inttance,  the  grubbing  up  a  hedge  which 
teparated  tno^lds — determines  the  tenancy ; 
andf  the  tenancy  being  determined,  ejectment 
may  be  mainimned  without  a  demand  of  pot' 
sesium. 

This  was  an  ejectment,  to  recover  pos- 
session of  property  at  Faversham,  and  Ore, 
in  Kent. 

The  cause  was  tried,  before  the  Lord 
Chief  Baron,  at  the  Spring  Assimb  for  that 
county  in  1829,  when  a  verdict  was  found 
for  the  plaintifl^  subject  to  the  opinion  of 
the  Court  upon  the  question,  whether  there 
should  have  been  a  demand  of  possession 
before  the  present  ejectment  was  brought. 
The  following  were  the  facts  which  raised 
that  question : — 

The  property  in  dispute,  was  purchased 
by  one  Coleman  of  theBarl  orRomney  and 
his  trustees,  about  October  1808.  Cole- 
man kept  it  in  his  own  hands  for  a  short 
time,  and,  about  ApriI1809,  let  the  defen- 
dant into  possession.  It  is  believed,  that 
the  defendant  had  entered  into  some  agree- 
ment with  Coleman  to  purchase  the  pro- 
perty, and  had  paid  Coleman  some  money 
on  account;  but  no  agreement  or  payment 
of  money  was  offered  m  evidence. 

In  August  1809,  Coleman  mortgaged  the 
poperty  to  one  Sadler,  and  the  legal  estate, 
in  respect  of  such  mortgage,  subsequently 
became  vested  in  the  lessor  of  the  plaintiff. 


Some  years  aCtet  the  defendant  came 
into  possession,  he  pulled  down  a  hedge 
which  separated  two  of  the  fields. 

The  declaration  in  ejectment  was  served, 
in  May  1838,  upon  the  defendant  an^  one 
Amos,  who  was  in  possession  as  bis  under- 
tenant. When  the  defendant  was  served, 
he  said  that  he  was  in  possession  under  an 
agreement  for  the  purchase  of  Coleman ; 
that  he  took  possession  under  the  agree- 
ment about  sixteen  years  before,  but  after- 
wards he  said  it  was  longer ;  that  he  had 
paid  between  9002.  and  1,000/.  of  1,200J. 
of  the  purchase-money;  that  he  had  not 
seen  Coleman  for  sixteen  years;  that  he 
had  declined  paying  any  more  money  to 
Coleman  until  be  had  seen  an  abstract  of 
the  title ;  that  he  never  had  a  conveyance^ 
and  never  had  seen  an  abstract. 

Upon  these  facts,  Mr.  Gurney,  in  Easter 
term  1 829,  obtained  a  rule  to  enter  a  non- 
suit, on  tlie  authority  of  the  case  of  Right 
V.  Beard  (I).  There  it  was  held,  that  one 
who  is  put  in  possession  upon  an  agree- 
ment for  a  purchase,  cannot  be  ousted  by 
ejectment  before  his  lawful  possession  is 
determined,  by  demand  of  possession  or 
otherwise. 

ilfr.  Thesiger  now  shewed  cause. — ^Tbe 
case  of  Right  v.  Beard  is  distinraiishable : 
there  an  agreement  for  a  purchase  was 
proved ;  there  was  here  no  evidence  of  such 
an  aereement — nothing  but  the  assertion  of 
the  defendant  himself.  But,  supposing  the 
defendant  to  have  been  a  tenant  at  will,  a 
demand  of  possession  is  one,  but  only  one 
of  the  means  by  which  that  tenancy  is  de- 
termined. Many  acts,  besides  a  demand  o.f 
possession,  may  determme  the  will:  vo- 
luntary waste  on  the  part  of  the  tenant  de- 
termines it,  Co.  Litt,  47,  a,  cited  in  Cruise's 
Dig*  tit.  ix.  8.  1 6 :  the  cutting  down  a 
tree,  is  given  as  an  instance  of  determining 
the  will,  in  Crwse't  Dig,  Ut.  ix.  s.  15.  So 
in  sec.  16,  the  assigning  over  the  land  to 
another,  Blunden  v.  Baugh  (2).  Here,  Red- 
mail,  the  defendant,  had  underlet  to  Amos^ 
and  this  act  alone  determmed  the  will. 

Mr.  Chmuy,  oonti^— The  defendant's 
statement  was  made  a  part  of  the  i3aintiff*s 

1)  13  Eart,  210. 
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eitet  and  the  whole  statement  must  be 
taken.  It  therefore  sufficiently  appears, 
that  the  defendant  came  in  under  an  agree- 
ment with  Coleman ;  then,  as  the  defen- 
dant came  in  lawfully^  and  was  thereby  a 
tenant  at  will,  he  conld  not  be  treated  as  a 
trespasser,  until  the  wiH  was  determined  by 
some  clear  express  act.  The  grubbing  up 
a  hedge  so  many  years  ago,  is  too  slight  a 
circumstance  to  be  relied  on  as  determining 
the  will.  If  the  lessor  of  the  plaintiff  bad 
immediately  proceeded  upon  that  circum- 
stance, it  might  have  been  diflerent;  but  after 
solong  a  tinie,  his  condact  operates  as  a  waiver 
of  so  strict  8  forfeiture.  Indeed,  hii  aaaau 
May  be  fairly  presumed. 

Mr.  Jttttlee  Bayley. — There  is  no  ques- 
tion, that,  as  the  defendant  came  in  before 
the  mortgagee  had  any  title,  he  was  a  tenant ; 
but  his  tenancy  was  only  at  will :  and  if  he 
does  anything  to  determine  such  a  tenancy, 
he  is  no  longer  tenant ;  and  no  demand  of 
possession  is  necessary  to  make  him  a  tres- 
passer. The  committing  of  waste,  would  of 
coarse  determine  the  tenancy ;  and  there  can 
be  no  doubt  that  the  grubbing  up  a  hedge 
whidi  leparated  two  neldt,  was  an  act  of 
waste.  So,  indeed,  I  think  the  transfer  of 
his  possession  to  another  persmi,  was  a  de- 
termination of  the  tenancy. 

Mr.  Justice  Liltledale. — In  general  there 
moat  of  course  be  a  demand  of  possession, 
to  determine  a  tenancy  at  will.  But  many 
acts  by  either  the  landlord  or  tenant  may 
determine  it.  I  think,  for  instance,  the 
mortgage  by  the  landlord  was  a  sufficient 
determination  of  the  tenancy.  The  death 
of  either  party  would  determine  it.  So, 
here,  the  grubbing  up  of  the  hedge,  being  an 
■et  of  waste,  was  inconsistent  trith  the 
(iharaetar  of  a  tenant,  and  determined  the 
.win. 

-  Mr,/u$tiee  Parke. — It  may  be  eonndered 
ihat  this,  bdng  .originally  a  lawful  pones- 
doD,  created  a  tenancy  at  mil ;  but  ^en  it 
has-  dl  the  incidents  of  such  a  tenancy. 
The  committing  of  voluntary  waste  is  one  of 
diose  incidents,  and  it  determines  the  tenancy. 
The  act  committed  here  was  a  voluntary 
waste. 

Rule  ^hargei. 


Dec.  17. 

Authority — Revocation. 

Upon  an  agreement  for  the  purchase  of 
goods,  the  buyer  stipulated  that  a  part  of  the 
purchase-money  should  be  applied  in  payment 
of  a  debt  due  to  himself,  other  part  in  payment 
of  a  debt  due  from  the  seller  to  a  third  per^ 
ton,  tmd  the  remainder,  if  any,  should  be  paid 
to  the  teller :  and  tktU,  for  thtt  punsote,  the 
money  thmdd  rmiam  in  the  hands  of  a  stake* 
holder : — Held,  that  this  vart  of  the  agree- 
ment for  the  payment  of  the  debt  to  the  third 
person  was  founded  upon  consideration,  and 
.  was  not  a  mere  revocable  aaihorUy ;  tmd 
that  the  seller  could  not  recover  that  part  of 
tie  money  is  an  action  against  the  stake- 
holder. 

Assumpsit  for  money  bad  and  received 
to  the  plautiflTs  use. 

Plea—The  general  issue. 

The  cause  was  tried,  before  Mr.  Baron 
Garrow,  at  the  Spring  Assizes,  1829,  when 
the  following  appeared  to  be  the  principal 
Acts:— 

The  plaintiff  fai^  been  a  tenant  of  Col. 
Strutt,  of  a  ftnn  in  Essex.    Beincabont  to 

leave  the  farm,  and  being  indebted  to  Cot 
Strutt  in  a  sura  for  rent,  and  in  a  sum  not 
then  ascertained,  (about  90/.)  to  a  person 
named  Rolph,  it  was  agreed  that  Colonel 
Strutt  should  purchase  of  the  plaintiff  the 
stock  on  the  farm ;  that  he  should  first  pay 
himself  the  rent,  and  then  pay  the  remainder 
over  to  Ellis,  the  defendant,  (who  was  the 
Colonel's  steward,  and  who  was  to  be  a 
stakeholder  between  the  ^aintiff  and  Rolph,) 
to  he  held  by  him,  nntu  the  plaintiff  and 
Rolf^  could  agree  as  to  the  amount  of  the 
debt  due  from  the  phuntiff  to  Rolph.  On 
that  CKcasion,  the  following  memorandiun 
was  drawn  up  and  signed  by  the  plaintiff:—- 

"  I  hereby  sell  all  my  property,  of  what- 
soever kind  I  now  possess,  on  the  farm  I 
hold  of  Joseph  Holden  Strutt,  esq.,  to  the 
said  Joseph  Holden  Strutt,  according  to  the 
valuation  taken  before  me  at  Woodham,  the 
4th  instant,  and  written  by  Mr.  Robert  El- 
lis, jun.  in  my  presence,  amounting  to  the 
sum  of  16S/.  And  I  hereby  authorize  the 
said  Joseph  Holden  Strutt  to  deduct  7Sl.  M 
rent  due  to  him  on  Michaelmas  day  hst. 
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and  to  pay  otct  to  Mr.  Robert  EUist  to  hold 
till  the  account  of  Jacob  Brignell  and  Geoi^ 
Rolpb,  of  Billericay,  is  settled  by  their  re- 
tpeetive  signatttres,  which  Mr.  Robert  Ellis 
will  pay,  as  far  as  the  sum  of  90/. ;  and 
should  the  account  between  the  said  George 
Rolpb  and  the  said  Jacob  Brignell  not 
amount  to  the  said  sum  of  90/.,  the  balance 
then  to  be  paid  by  Mr.  Robert  Ellis  to  the 
Hud  Jacob  Brignell* 

"  Witneaa  my  hand  this  6th  day  of 
April  1826. 

"Jacob  BrignelL" 
w;t»«  yCeorge  Wilkinaon, 

Several  appointments  were  afterwards 
made  between  the  plaintiff  and  Rolph,  and 
Ellis,  the  defendant,  the  stakeholder,  but, 
the  plaintiff  did  not  attend  them.  The 
plaintiff  then  desired  to  obtain  the  money 
out  of  the  hands  of  the  defendant ;  and 
Rolpb  was  equally  pressing  to  obtain  it. 
The  plaintiff  ultimately  brought  an  action 
against  Col.  Strutt  for  the  money.  In  that 
action  he  was  nonsuited.  Before  the  trial 
of  that  action,  the  plaintiff  paid  90/.  to 
Rolph. 

The  plaintiff  then  brought  the  present 
action ;  and  on  his  behalf  it  was  contended, 
that  the  memorandum  by  which  the  money 
was  left  in  the  hands  of  the  defendant  was  a 
mere  naked  authority,  which  might  be,  and 
had  been  countermanded  before  it  was  exe- 
cuted ;  and  therefore,  that  the  money  was 
money  in  the  defendapt's  hands  to  the 
use  of  the  plaintiff.  The  learned  Judge, 
on  this  part  of  the  case,  was  of  opinion 
that  the  plaintiff  was  not  entitled  to  re- 
cover ;  that  the  transaction  upoii  the  sale 
to  Col.  Strutt  of  the  stock,  rendered  the 
memorandum  more  than  a  naked  autho- 
rity ;  and  that  the  plaintiff  could  not  recover 
without  shewing  the  joint  authority  of  Rolph 
and  himsdf  to  draw  the  mmey  ont  of  the 
defendant's  hands. 

The  plaintiff  also  oflfered  pard  evidence 
of  an  admission  by  the  defendant,  that  he 
had  90L  in  his  hands  belonging  to  die 
plaintiff,  and  was  wiling  to  pay  tt  to  him. 
Upon  this  part  of  the  case,  the  defendant's 
cotmsel  went  to  the  jury,  and  they,  dis- 
believing it,  found  a  verdict  for  the  de- 
fendant. 


A  rule  for  a  new  trial  having  been  ob- 
tained, on  the  ground,  tbat  the  plamtiff  in 
point  of  law  was  entitled  to  recover,  the 
memorandum  being  a  mere  revocaUe  au- 
thority— 

Mr.  Qumey  now  shewed  cause. — This 
was  not  a  revocable  authority;  it  was  given 
for  a  consideration.  Whatever  may  have 
been  the  inducement  to  Col.  Strutt  to  desire 
to  see  Rolph  paid,  is  immaterial.  It  is  suf- 
ficient tbat  this  was  part  of  the  bargain.  If 
this  had  not  been  agreed  to  by  the  plaintiff. 
Col.  Strutt  need  not  have  bought  the  stock, 
but  might  have  distrained  for  bis  rent 

Mr.  Cornet  contr^ — This  was  a  naere 
naked  authority  without  conuderation,  and 
might  therefore  be  lawfully  countennuided. 
There  was  no  wreement,  tio  privity  of 
contract  between  Rolph  and  the  j^aintlff,  or 
between  Rolph  and  Strutt.  It  gave  the 
plaintiff  no  advantage  as  to  Rolph,  for  he 
might  have  arrested  the  plaintiff  the  next 
day  for  his  debt. 

iMr.  Justice  Bayleu, — Whose  money  was 

The  plaintifiTs. 

\Mr.  Justice  Parke. — That  is  the  ques- 
tion. Was  there  not  an  agreement  that 
CoL  Strutt  should  purchase  uie  property  on 
certain  conditions  ?] 

There  is  no  difference  between  the  aetnal 
payment  to  the  defendant  of  the  plaintiff's 
money,  and  the  giving  up  his  goods,  whidi 
were  to  produce  the  money*  rhe  cases  of 
G3}um  V.  Minet  (1),  and  FairUe  v.  Denton 
and  another  (2),  shew  upon  principle,  that 
such  an  authority  as  this  is  revocable. 

Mr.  Justice  Bayley. — If  the  money  id 
question  had  been  originally  the  money  of 
the  plaintiff,  and  was  by  him  deposited  with 
Ellis  for  the  purpose  mentioned  in  the  me- 
morandum, the  authority  contained  in  that 
memorandum  would  have  been  revocable. 
But  here,  a  bamtin  was  made  with  Colonel 
Strutt,  by  whicn  Strutt  was  to  buy  upon 
certain  terms  and  conditions— one  of  which 
was,  that  his  own  rent  should  be  paid  ; 
anodier,  that  Rolpli  should  be  paid.  This 
defendant  was  the  stakeholder  between  the 
two ;  it  was  at  the  option  of  Stmtt  to  buy. 


(1)  S  Bing.  r ;  1.  e.  9  B.  Hoora,  31. 

(2)  8B.&a395}  s.c.  tH.&R.3SS>6 
Joan.  K.B.  S51. 
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equally  at  the  option  of  the  pluotiflf  to  sell 
upon  those  tenns.  Why  Stnitt  chose  to 
make  this  stipulation  in  favour  of  Rolpht 
has  nothing  to  do  with  the  case.  It  was 
a  part  of  the  condition  of  the  purchase ; 
and  that  is  suflScient.  Besides,  as  for  the 
money  deposited,  it  is  too  much  to  call  it 
the  money  of  the  plainti6f :  it  was  as  much 
the  money  of  Strutt  as  of  the  plaintiff; 
though,  undoubtedly,  the  goods,  the  subject 
of  the  purchase,  were  the  goods  of  the 
pjaintiff. 

Mr.Jm^kt  Littledale. — I  concur  in  all 
that  baa  been  said  by  Mr.  Comyn  upcm  the 
nneral  prinraple,  but  I  differ  from  him  in 
uie  appbcaticHi  of  that  principle  to  this  case. 
The  memorandum  was  not  a  mere  naked' 
authority.  The  payment  of  Rolph  was  as 
much  a  stipulation  and  a  part  of  the  coo* 
tract  with  Stnitt,  as  the  delivery  of  the 
goods  to  him  was  a  part.  There  was  abun- 
dant conaideratioo ;  and  I  agree  with  my 
Brother  Bayley  upon  the  other  point.  I  do 
not  think  this  money  can  properly  be  con- 
Mdered  as  the  money  of  the  |daintiff,  for  the 
parpoee  of  thia  actim,  against  the  stake- 
bolder. 

Mr,  /uitice  Parlce* — I  perfectly  a^r«e 
that,  fiir  the  purpose  of  thia  action  against 
EUts,  the  stakeholder,  this  money  was  not 
the  mmey  of  the  plaintiff.  He  sold  his 
interest  in  the  goods  to  Strutt.  We  cannot 
say  what  was  Strutt's  motive  in  ukiog  care 
that  Rolph  should  be  paid,  nor  is  that  at  all 
material  in  this  cause.  The  money  was  ap- 
l^icable  to  the  specific  purpose,  by  express 
contract ;  and  the  pUintiff  had  no  interest 
in  it  except  in  the  surplus  afker  paying 
Rolph. 


18S9.    \  HABSHAU  Ain>  oniixs  0. 

Dec.  U.  J       WESDBRBDBX  AlTD  OTBKKS. 

Devise — CodieiL 

A  testtUoTf  living  in  Jammca,  by  hie  wiU 
dented  freehold  property  to  trutteest  m  tnut 
for  A.  in  tait.  Nine  years  afterwdrdst 
being  resident  m  Scotlandt  he  made  a  eodicilt 
mparaah  prepared  by  a  wriier  to  the  signet. 
By  (Atf  (e^pponng  that  he  had  tt^ently 
Tdterred  to  the  mUJ  he  substUtOed  C.  for 
A,  B.,  and  sn  ah  war  retpeett  coi^rmd  <Ae 


wilt.  But  the  co£eU  did  not  mention  a  mil : 
it  used  the  word  **  settlement";  but  under 
that  nmrdt  so  describing  the  willf  that  there 
could  be  no  reasonable  doubt  of  the  identity 
of  the  instrumerU.  Speaking  of  the  estate 
devised  to  A,  B.  by  the  willt  it  was  described 
as  an  estate  to  him  and  "  his  heirs,"  instead 
of  using  the  words  used  in  the  will,  which 
created  an  estate  tail  only.  He  devised  that 
C.  2).  should  take  in  all  respects  as  if  origi" 
nally  named  instead  of  A.  B. : — Held,  that 
the  codicil  was  sv^iciently  connect^  w^k  the 
will,  so  as  to  enable  C.  D,  to  take  instead  of 

The  following  case  was  sent  for  the  opi- 
nion of  this  Court,  by  tibe  Master  of  Uw 
RoUs:— 

CASE. 

George  Ogilvie,  by  his  will,  dated  the 
]8t  of  August  1782,  in  which  he  described 
himself  as  George  Ogilrie,  of  the  parish 
of  St.  Mary,  in  the  island  of  Jamaica,  esq., 
but  now  in  London,  and  which  will  was  exe- 
cuted in  London,  and  attested  so  as  to  pass 
freehold  estates,  devised  certain  real  estates 
in  the  island  of  Jamaica,  called  Langley's 
Plantation,  and  Bo^  Park  Pemi,  to  trus- 
tees and  their  heirs,  to  the  use  of  his 
nephew,  Oeoige  Qarke,  fi>r  life,  with 
remainder,  after  the  determinadon  of  that 
estate,  by  forfeiture  or  otherwise,  in  the 
lifetime  of  his  said  nephew,  to  the  use  of 
trustees  and  their  heirs  therein  mentioned, 
for  and  during  the  life  of  his  said  nephew, 
upon  trust  to  preserve  the  contingent  uses 
and  estates  thereinafler  limited,  or  given, 
or  devised,  from  being  defeated  or  de- 
stroyed; but,  nevertheless,  to  permit  his 
said  nephew,  dnriiw  his  life,  to  receive  the 
rents  of the  said  redfestates,  with  remainder 
to  the  vse  of  and  in  trust  for  the  first  and 
other  sons  of  the  body  of  hia  said  nephew 
lawfully  to  be.  begotten,  severally  and  suc- 
ceasively,  and  in  remainder,  one.  after  ano- 
ther as  they  should  be  in  priority  of  birth ; 
and  tlut  ser^  heirs  male  of  die  body  and 
bodies  of  all  and  every  such  son  and  sons 
lawfully  issuing,  the  elder  of  such  sons 
and  the  heirs  male  of  his  body  lawfully  to 
be  begotten  to  he  always  preferred,  and  to 
take  before  the  younger  of  the  same  sons, 
and  the  heirs  male  of  his  and  their  body 
and  bodies  lawfully  to  be  begotten ;  with 
remunder  to  the  use  of  all  and  every  the 


Digitized  by 


158 


COURT  OF  KING'S  BENCH : 


daughter  and  daughters  of  the  body  of  hfs 
said  nephew  George  Clarke,  lawfully  to  be 
begotten,  equally  to  be  divided  twtween 
them,  if  more  than  one,  share  and  share 
alike,  and  they  to  take  as  tenants  in  com- 
mon,  and  of  the  several  and  respective 
heirs  of  the  body  and  bodies  of  all  and 
every  such  daughter  and  daughters  law- 
fully begotten ;  with  remainders  over. 

On  the  17th  day  of  January  1791,  the 
said  George  Ogilvie,  beinp  then  resident 
in  Scotlandi  made  a  codicil  to  his  will, 
apparently  prepared  by  a  writer  to  the 
signet,  which  codicil  was  in  the  foWomag 
words :  —  "I,  George  Ogilvie,  esq.,  of 
Langley  Park,  in  the  county  of  Fbrfitr* 
North  Britain,  late  of  the  parish  of  St. 
Mary,  in  the  island  of  Jamaica,  consider- 
ing that  my  iettlement  executed  by  me 
upon  the  first  day  of  August  1782  years, 
I  have  devised  and  bequeathed  all  that  my 
sugar  plantation,  called  Langley's,  and  the 
lands  thereunto  beloi^ing,  with  the  Moun- 
tain Polink  or  Penn  thereunto  annexed, 
now  called  Boyne  Park,  formerly  Shore- 
ditches f  situated,  being,  and  lyu^  in  the 
said  parish  of  St.  Mary  and  iuand  afbre- 
said,  and  all  the  slaves — men,  women,  ran 
children,  and  the  issue  and  progeny  of  the 
women,  and  all  the  cattle,  stock,  and  plan- 
bition  implements  and  utensils,  upon  and 
bdonging  thereto,  and  all  the  other  lands, 
tenements,  and  hereditaments,  with  the  ap- 
purtenances, and  all  my  other  goods,  chat- 
tels, and  efiects  whatsoever,  not  otherwise 
therein  disposed  of,  unto  Simon  Taylor, 
esq.,  of  the  island  of  Jamaica;  Rob.  Cooper, 
Lee,  esq.,  of  London;  Robert  Graham, 
esq.,  of  Garthmere,  in  North  &it«in, 
George  Garden ;  and  Alexander  William- 
son, esq.,  of  the  said  island  of  Jamaica,  as 
tmsteea  for  the  uses  and  purposes  therein 
mentioned,  and  particularly  to  the  use  and 
behoof  of  Geoi^e  Clarke,  my  ne^ew,  sen 
of  John  Clarke,  redding  in  BanST,  and  hia 
Aen-f.  And  whereas  1  judge  it  proper  to 
alter  and  revoke  my  said  settlement  in  the 
particulars  after  mentioned,  therefore  I 
do  hereby  nominate  and  appoint  Sir  John 
Wedderbum,  of  Balycuden,  baronet ;  John 
Erskine,  of  Dun;  John  Wedderbum,  esq., 
of  Leadenhall-street,  London;  and  An- 
drew Stewart,  jun.,  clerk  to  the  signet, 
Edinburgh ;  and  the  acceptors  or  acceptor, 
or  survivors  or  survivor  of  them,  their 


heirs,  executors,  administrators,  or  assigns 
whatsoever,  to  be  trustees  under  the  afore- 
said settlement,  in  the  place  and  stc/kd  of 
the  persons  therein  and  above  named,  in  Ae 
same  manner  and  as  efrectually,to  all  intents 
'and  purposes,  as  if  they  had  been  therein 
specially  named  and  engrossed ;  and  to 
have  and  to  hold  the  whole  subjects  thereby 
devised,  upon  the  several  trusts  therein 
mentioned,  with  this  special  alteration, 
namely,  that  Clementina  Clarke,  sister 
german  of  the  said  George  Clarke,  shall 
be  substituted,  and  she  is  nereby  declared 
to  be  substituted  in  the  sud  lettiement  in 
the  place  of  the  said  George  Clarke,  her 
brother,  as  to  all  the  benefits  thence  aris- 
ing to  him  and  his  heirs,  in  the  same 
manner  and  as  eflfectnally,  to  all  intents 
and  purposes,  as  if  she  had  been  specially 
named  therein,  in  the  place  of  the  said 
Oeorge  Clarke,  to  whom  I  leave  and  be- 
queaui  the  sum  of  100/.  sterling,  and 
appoint  the  same  to  be  paid  to  him  within 
six  months  after  my  death.  Lastly,  I 
hereby  nominate  and  appoint  the  said  Sir 
John  Wedderbum,  John  Erskine,  John 
Wedderbum,  and  Andrew  Stewart,  to  be 
my  executors,' with  power  to  them  to  inter- 
meddle and  intromit  with  ny  whole  move- 
able antgects,  means,  and  efFecU,  where- 
ever  situated,  give  up  my  inventories 
thereof  for  confirmation,  and  to  do  every 
thing  requisite  that  my  executors  nomi- 
nate can  do  by  the  law  of  England  or  Scot- 
land; and  I  consent  to  the  registration 
hereof  in  the  books  of  council  and  session, 
or  others  competent  therein,  to  remain  for 
preservation;  md  thereunto  I  constitute 
my  procurators.  In 
witness  whereof,  these  presents  (written 
on  stamped  paper,  by  Charles  Thompson, 
clerk,  of  Montrose,)  are  signed  and  sealed 
by  me  at  Langley  Park  aforesaid,  tiie  17th 
day  of  January  1791  yews,  before  these 
witnesses: — William  Robertaon,  WilHam 
Dorward,  and  James  Kerr,  all  my  servants ; 
in  whose  presence  I  have  also  published 
and  declared  the  present  deed,  and  wbO| 
in  my  presence  and  at  my  request,  sab- 
scribe  the  same  aft  witnesses  in  presence 
of  each  other. 

"  George  Ogilvie, 
"  William  Robertson,  witness ; 
William  Dorward,  witness ; 
James  Kerr,  witness." 
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Tbis  codicil  wm  ugned  aaA  pvUiihed 
by  the  testator  in  the  prcMnce  of  the  wit- 
neHei,  and  atteited  by  them  in  his  pre- 
sence in  the  manner  stated  in  the  attes- 
tation. 

The  testator  died,  leaving  the  uid* 
George  Clarke,  his  nephew,  and  the  said 
Ciementina,  him  aurviving. 

The  said  George  Clarke  died  some  time 
a^o,  leaving  Sinoon  Taylor  Ogilvie,  hereto- 
fore Simon  Taylor  Clarke,  his  eldest  son^ 
and  heir  male  of  his  hody. 

The  said  ClementinaClarke  married,  and 
afterwards  died*  leaving  issue namely, 
daughters ; — but  not  any  issue  male. 

The  question  for  the  opinion  of  this  Court 
vas,  whether  the  said  SimonTaylor  Ogilvie 
took  any,  and,  if  any,  what  estate  under 
the  will  and  codicil  of  the  said  George 
Ogilvie. 

Mr.  PattetoH,  for  tlie  negative  of  the 
question. — ^The  will  and  the  codicil  are  to 
be  taken  together,  so  as  to  bring  the  will 
down  to  the  date  of  the  codicil.  This  was 
confirmed  in  the  case  of  GoodtUie  v.  Mere' 
dith(l)t  in  which  all  the  previous  cases 
were  considered.  Every  circumstance  here 
tends  to  shew  that  the  will  was  in  all 
respects  to  operate,  but  merely  with  the 
sulMtituUon  of  one  person  for  another  as  the 
devisee.  The  obvious  &Gt,  that  the  codicil 
was  prepared  by  a  writer  to  the  signet  in 
Scotland,  explaus  the  use  of  words  not 
technically  correct  according  to  the  Eng- 
lish form,  but  clearly  pointing  to  the  wUl, 
and  the  will  only.  The  will  is  spoken  of 
in  the  codicil  as  a  settlement ;  but  only  the 
will  can  be  meant,  as  the  existence  of  no 
other  instrument  of  the  same  date,  and 
with  the  same  provisions,  is  sim^sted. 
The  estate  devised  to  George  Qarke  in 
the  will  is  described  in  the  codicil  as  given 
to  him  and  bis  "  heirs."  Probably,  the 
person  who  drew  the  codicil  had  not  the 
will  before  him  at  the  time.  But  whether 
he  bad  or  not,  by  the  use  of  the  word 
"  heirs"  he  evidently  meant  sons  and 
datuhters,  as  those  words  had  been  used 
in  the  wUl.  The  only  difference  the  tes- 
tator meant  was,  that  Clementina  should 
be  substituted  for  George;  and  then  he 
niesnt  all  Uie  natural  consequences  of  that 
substitution  to  fi^ow. 

(1)  CMM.bSflhr.5. 


Mr,  Aldertont  eootr&.~-The  will  gives  a 
dear  unequivonl  devise.  That  is  not  to 
be  set  aside  by  a  mere  conjecture  upon  the 
words  of  the  codicil.  The  devise  is  plain — 
the  codicil  is  doubtful;  and, therefore,  the 
will  is  to  be  preferred. 

The  Court  afterwards  sent  the  follow- 
ing certificate  ■ 

"  This  case  has  been  argued  before  us 
by  counsel ;  we  have  considered  it,  and  are 
of  opinion  that  Simon  Taylor  Ogilvie  took 
no  estate  under  the  will  and  codicil  of  the 
aftid  George  Ogilvie. 

(Signed)   J.  Batlet. 

J.  LiTTLBOALB. 

Jas.  Parks." 

"  Dec,  28.  mdr 


1829.    >    WALUR  e.  UOOBB  AKD  AH- 

Dee.  %\.  3  OTHBR. 
Fmior  and  Purchaser-^Sulhittle. 

1.  In  general,  a  purchaser  cannot  recover 
from  the  vendor  any  damages  for  the  breach 
qf  contract  through  defect  of  titter  except  hit 
depotU'numey,  inleresl,  and  the  expenus  of 
baeMtigating  the  title, 

Thmforet  nhere  a  purchater,  tipM  tveets- 
ug  a»  ahttraet  of  title,  tooh  an  ojMRnM  upon 
U,  and  then  entered  into  a  contract  of  re-tale 
if  part  ai  a  ccmtiderable  pr<^ ;  and  it  after- 
wordlf  appeared,  on  comparing  the  abstract 
with  the  title  deeds,  that  the  former  wat  in- 
correct and  the  title  was  defective : — Heldf 
that  the  purchaser  had  been  premature  m  Ius 
tubals ;  and  that  he  couid  not  recover,  m 
damages  against  the  vendor,  the  vahe  if  the 
bargain  he  had  lost  ^  the  tub'tah;  or  teen 
the  claims  for  expenses  made  upoa  by  the 
iub'purchasert, 

i.  Whether  a  pwrchaear  it,  under  any  ctr- 
CMsuCaaoM,  entitled  to  re-tell  fsoasto  recover 
the  vedxuffhis  bargain,)  untU  he  hat  been 
inpoteetnon  of  the  property ;  or  unlets  ha 
can  thew  mala  fides  on  the  part  ef  (Ac  ven- 
dor— quseie. 

This  was  an  action  of  assumpsit,  on  an 
agreement  for  the  sale  of  certain  farms  and 
messuages  in  the  county  of  Lincoln. 

The  declaratioD  stated,  that,  by  a  certam 
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memorandum  of  agreement  in  writing, 
dated  the  5th  of  July  1827,  in  considera- 
tion of  8,000/.,  the  defendants  contracted 
to  convey  on  or  before  the  6th  of  April 
1888,  to  the  ]4aintiff,  or  to  whom  he  should 
appoint,  all  thoae  four  undivided  parts,  and 
also  the  life  estate  and  interest  (by  non- 
claim)  of  the  defendants,  for  and  during 
the  life  of  Henry  Wheate,  in  the  remaining 
fifth  part  in  the  premises  above  mentioned ; 
and  the  j^ntin  agreed  to  pay  the  sum  of 
8,000^  on  Uie  said  6th  of  April,  upon  re- 
ceiving a  amveyancei  and  a ^ood  Ic^  and 
marketable  title  being  made  to  the  pre- 
mises, at  the  expense  of  the  defendants ; 
the  abstract  of  which  was  to  be  delivered 
to  the  plaintiff  or  his  appointees  within  one 
month  after  the  date  of  the  said  agreement. 
It  was  then  averred,  that  the  plaintifif  was 
ready  to  pay  the  purchase-money  at  the 
time  specified,  on  receiving  a  conveyance 
and  a  good  tide  being  made  out  to  the  pre- 
mises ;  but  that  no  audi  good  title  and  no 
proper  conveyance  was  made  by  the  defen- 
dants to  the  plaintiff,  or  to  any  other  person 
appointed  by  him,  whereby  plaintifi*  faaa 
lost  the  profits  which  might  have  accrued 
to  him  from  having  a  good  and  raarketaUe 
title  to  the  said  premises,  and  haa  been 
put  to  great  expense  .in  investigating'  the 
title,  and  in  endeavourii^  to  complete  sales 
of  certain  parts  of  the  said  premises  which 
he  had  contracted  to  sell  to  other  persons 
on  the  faith  of  having  such  good  tide ;  that 
he  had  been  compelled  td  a^ndon  his  con- 
tracts with  such  persons,  and  had  thereby 
become  liable  to  pay  them  damages  for  the 
breach  of  his  contracts  with  them,  and  for 
the  expenses  incurred  by  them  in  the  in- 
vestigation of  the  platntifi^B  title  to  such 

Cas  he  had  contracted  to  sell  to  tlmn. 
declaration  contained  also  the  usual 
money  counts. 

The  defendants  ^aded  the  general 
istue;  and  paid  into  court  1641.  ISi,  to 
corer  the  amount  of  the  expenses  which 
the  plaintiff  had  incurred  in  investigating 
the  title. 

The  cause  came  on  for  trial,  before  the 
Lord  Chief  Justice  Best,  at  the  Spring  As- 
sizes for  the  county  of  Lincoln,  1829,  when 
the  cause  was  referred  to  a  gentleman  at 
the  bar,  who  was  to  state  specially  in  his 
award  the  grouoda  upon  whidi  he  awarded 
damageiiif  he  awaxded  any ;  it  being  left 


to  the  Court  ultimately  to  determine  for 
what  sum,  if  any,  a  verdict  should  be  en- 
tered for  the  plaintiff,  or  whether  a  non- 
suit should  be  entered.  The  following  is 
the  substance  of  the  facta  stated  by  the 
arbitrator,  and  the  result. be  drew  from 
them : — 

"  The  agreement  for  the  purchase  of 
this  eatate.by  theplaintiffof  the  defendanta, 
was  dated  the  5th  of  July  1827.  An  ab- 
stract of  the  title  was  delivered  to  the  pur- 
chaser on  the  18di  of  Auffust  following. 
On  die  4tfa  of  September  the  abstract  was 
returned  to  the  solicitor  for  the  defei^ants, 
with  observations,  and  a  request  for  an 
early  appointment,  after  the  observations 
were  answered,  to  examine  the  original 
documents  referred  to  in  the  abstract. 

'*  On  the  20th  of  the  same  month  the  ab- 
stract was  again  sent  to  the  purchaser's 
solicitor,  with  the  observations  answered, 
and  a  desire  expressed  that  be  would  give 
nodce  of  fais  going  over  to  Lincoln  to  ex- 
amine such  documents.  On  the  Sd  of 
November  a  letter  was  written  by  the 
plaintiff'a  solicitor  to  the  solicitor  for  the 
defendants,  apprising  him  of  a  proposed  re^ 
gale  of  this  property.  It  was  put  up  in  lots 
for  sale  by  public  auction  on  uie  Stn  of  the 
same  month,  but  no  sales  were  efifected  on 
that  evening ;  however,  three  lots  were  sold 
by  private  contract ;  other  lots  were  sold 
in  die  same  way  before  the  following  Fe- 
bruary ;  and  in  this  manner  a  litde  more 
than  half  of  it  was  sold  for  5,720/.  On  the 
28th  of  November  a  second  applicaUon 
was  made  by  the  plaintiff's  solicitor  to  ex- 
amine die  abstract  with  the  cnriginal  docu- 
ments, which  application  was  subsequendy 
renewed ;  but  it  waa  the  6th  of  February 
before  they  were  examined,  when  the  defect 
in  the  defendant's  dtle  was  discovered, 
whidt  am»lied  to  one  undivided  twentieth 
part  of  the  whole  eatate.  The  solicitors 
for  the  respective  parUes  lived  at  a  dis- 
tance of  about '  thirty  miles  from  each 
other ;  the  firm  of  William  Walker  &  Son, 
acting  in  that  capacity  for  the  plaintiff, 
William  Walker.  In  consequence  of  the 
defect  above  mentioned  in  the  defendant's 
title,  the  sub-purchasers  refused  to  com- 
plete their  contracts  with  the  plaindff.  It 
was  admitted  that  the  plaintiff  had  been 
put  to  150L  expense  upon  the  re-sales,  and 
that  there  were  chums  made  by  the  sab- 
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purduoers  ^|;aliul  the  phintiff  to  the  fbr- 
ther  amount  of  72^  for  the  expenses  in* 
eurred  by  them  in  investigating  the  title 
furnished  them  by  the  plaintiff,  which  was 
a  copy  of  the  abstract  deliTered  to  him  by 
the  solicitor  for  the  defendanta.  These 
two  sums  of  1^0^,  and  7£L,  with  l,SOoL 
as  damages  to  the  plaintiff  for  the  loss  of  a 
beneficiiu  contract,  compose  the  sum  of 
1,722/.,  for  which  I  have  directed  the  ver- 
dict to  be  entered." 

The  arbitrator  also  referred  the  Court 
to  the  original  contract  between  the  plain- 
tiff and  the  defendants ;  to  the  condi- 
tions of  sale  on  which  the  sub-purchasers 
made  their  contracts  with  the  plaintiff ;  but 
it  is  not  thought  necessary  to  give  them  at 
length.  The  only  parts  of  them  mentioned 
in  the  argument  were  the  fcrflowing: — 

1.  In  the  contract  of  aale  between  the 
plaintiff  and  the  defendants,  the  defendants 
agreed  that  "  aH  persons  having  any  in- 
terest" in  the  premises  should  join  in  the 
conveyance  to  the  plaintiff. 

2.  In  the  contract  between  the  plaintiff 
and  the  sub-purchasers,  it  was  stipulated 
that,  "  in  case  a  good  title  cannot  be  made 
out  to  the  lot  sold,  the  deposit-money  shall 
be  returned  with  interest  at  the  rate  of  SL 
per  cent. ;  and  the  contract  between  the 
parties  become  void." 

The  award  being  turned  into  a  special 
caw, 

itfr.  Patteton  now  aipied  for  the  plain- 
tiff.—Enough  has  been  paid  into  court  to 
cover  the  deposit,  interest,  and  the  expenses 
incurred  by  the  plaintiff  in  investigating  the 
title ;  but  I  require  the  three  other  sums 
given  by  the  award. 

1st.  \50l.  for  the  expenses  incurred  by 
the  plaintiff  himself  on  occasion  of  these 
sub-sales. 

2nd.  72i.  claimed  by  the  sub-purchasers 
for  their  expenses  in  investigating  this  de- 
fective title;  and, 

Srd.  1,500/.  for  the  value  of  the  bargain, 
in  case  the  defen^mtt  had  performed  their 
part  of  it 

These  items  do  not  all  stand  upon  the 
same  footing ;  but  some  observations  will 
ap[^y  generally  to  all  of  them.  As  to  the 
two  first  items  the  dates  will  be  material. 
The  sale  was  to  be  effected  in  April  1828. 
The  abstract  was  delivered  in  August  1 827 ; 
it  was  returned  with  observations ;  and  on 
Vol.  Vni.  K3. 


the  20th  of  September  the  abstract  was 
returned  to  tbe  plaintiff's  solicitor  with  the 
observations  answered.  So  that  it  would 
appear  as  if,  on  the  20th  of  September,  the 
defendants  had  made  out  a  good  title. 
Nothing  then  remained  Imt  to  compare  the 
title-deeds  with  the  abatract.  Tbm  pkintiff 
had  a  right  to  confide  in  the  abstract,  and 
to  act  upon  that  confidence.  The  defen- 
dants are  liable  to  bear  the  consequence  of 
his  doing  so,  if  through  their  inaccuracy 
the  plaintiff  has  entered  into  an  agreement 
which  he  cannot  perform.  Sir  Win.  Jones 
in  his  Law  of  Bailmaits,  observes,  quoting 
the  Year  Book — **  He  who,  placing  jnst 
reliance  on  the  assurance  of  another,  there- 
by incurs  a  loss,  the  party  misrepresenting 
shall  pay  the  damage."  There  is  an  instance 
of  this  in  the  case  o£  Burnett  anioUtertY, 
Lynck{l).  That  was  a  special  action  on 
the  ease  arisu^  out  of  tbe  breach  of  the 
defendant's  duty  in  not  performing  the 
covenants  while  he  continued  assignee  of 
a  lease. 

[Mr,  Justice  Bayley, — In  that  case  the 
principal  point  was,  that  the  assignment  to 
the  defendant  was  tui^ect  to  the  payment 
of  the  rent  and  the  performance  of  the  co- 
venants. That  case  does  not  shew  the 
extent  to  which  he  was  liable.  In  fact,  tbe 
money  there  in  dispute,  was  money  paid  to 
tiie  defendant's  use ;  for  he  was  liable  to 
pay  it.] 

It  is  cited  merely  to  shew  the  principle. 
In  Neak  v.  WyUie  (2),  the  under-tenant  of 
a  lessee  was  held  liable  to  the  costs  of  an 

action  of  covenant  for  not  repairing,  brought 
by  the  lessor  against  tbe  lessee.  Then,  as 
to  the  claim  for  the  l,fiOO/.  for  the  loss  of 
the  bargain.  Tbe  plaintiff  is  entitled  to 
this  by  law.  The  leading  case  on  this 
subject  (for  they  are  all  collected  in  Sugden 
on  Vendor  and  Purchaser^  is  Flureau  v. 
ThornhiU  (3).  There,  certainly,  a  purchaser 
was  held  not  entitled  to  recover  in  damages 
against  the  vendor  for  the  value  of  his 
bai^in.  The  present  case  is  stroller  for 
the  plaintiff,  as  the  vendor,  by  his  contract 
expressly  agreed  diat  all  necessary  parties 
should  join  in  making  title.  But,  inde- 
pendent of  this,  the  authority  of  FlureoM  v. 

(l)5B.SEC.589i  s.c.SD.&R.SeS;  4IawJ. 

K.B.  «74. 

(«)  3  B.  &  C.  5S<;  9.0.  6  D.  &  R.  44t. 
(9)  S  Sit  W.  BIu.  1077. 
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Thomkill  has  been  shaken  by  the  subse- 
quent  case  of  Hopkins  v.  Grazebrook  (4), 
The  opinion  delivered  by  Lord  Tenterden 
in  that  case  is  important.  Speaking  of  the 
caw!  oSFlureau  t.  ThomkiU,  he  said,  "  If 
it  is  adTancedasageneral  proposition,  that, 
where  a  vendor  cannot  make  good  a  tide, 
the  purchaser  shall  recover  nothing  more 
than  nominal  damages,  I  un  by  no  means 
prepared  to  assent  to  it.  If  it  were  neces- 
sary to  decide  that  point,  I  should  desire 
to  have  time  for  consideration.  But  the 
circumstances  of  this  case  shew  that  it 
differs  very  materially  from  that  which  has 
been  quoted  from  Sit  W.  BlacktUme's  Re- 
ports.  There  the  vendor  was  the  owner 
of  the  estate,  and,  an  objection  havii^been 
made  to  the  title,  he  offered  to  convey  with 
such  title  as  he  had,  or  return  the  purchase- 
money  with  interest ;  here  no  such  offer 
was  or  could  be  made.  The  defendant  had, 
unfortunately,  put  the  estate  up  to  auction 
before  he  got  a  conveyance.  He  should 
not  have  taken  snch  a  step  without  ascer- 
taming  that  he  would  be  in  a  situation  to 
offer  some  title ;  and,  having  entered  into  a 
contract  to  sell  without  the  power  to  con- 
fer even  the  shadow  of  a  title,  I  think  he 
must  be  responsible  for  the  damage  sus- 
tained by  a  breach  of  his  contract."  Mr. 
Justice  Bayley  also  observed,  "  Where  a 
vendor  holds  out  an  estate  as  his  own,  the 
purchaser  may  presume  that  he  has  had  a 
satisfactory  title ;  and  if  he  holds  out  as 
his  own  that  which  is  not  so,  I  think  he 
may  very  fairly  be  compelled  to  pay  the 
loss  which  the  purchaser  sustains  by  not 
having  that  for  which  he  contracted.** 
Here,  the  present  defendants  contracted  to 
sell  the  property  as  their  own ;  although, 
as  to  a  20th,  they  had  no  title  at  all. 
And  the  present  plaintiff  is  entitled  to  the 
benefit  of  the  observation  made  by  Mr. 
Justice  Bayley  in  that  case ;  for,  by  the 
contract  he  made  on  the  sub-sales,  he  ex- 
pressly guarded  against  any  defect  of  title. 

[_Mr.  Justice  LitlUdalc. — But  what  right 
baa  a  man  to  sell  an  estate  which  be  has 
not  Mt  is,  I  think,  contrary  to  the  policy  of 
the  law,  and  nearly  approachii^  to  main- 
tenance.] 

The  practice  is  pf  frequent  occurrence. 
6B.&C.S1;  I.C.9D.&R.S2;  5UwJ. 


Indeed,  the  sale  of  goods  in  a  familiar  in- 
stance. There  the  purchaser  is  entitled 
against  the  vendor  to  recover  the  profita 
he  might  have  obtained  upon  a  resale. 

[Mr.  Justice  Bayley, — That  is  a  very 
different  case.  There  it  is  the  default,  after 
the  fraud  of  the  vendor.  Here,  the  vendor 
is  willing  to  let  you  have  tlie  esute.  The 
title  ia  defective)  certunly ;  but  he  can  let 
you  have  the  estate  if  yon  mil  take  it  as 
he  can  give  it  you.1 

[Wr.  Justice  Parke. — But  should  you  not 
have  compared  the  abstract  with  the  title- 
deeds  before  yo^  took  any  opinion  on  the 
title  ?  In  the  book  you  have  mentioned, 
Sugden  on  FencU^  and  Purchaser,  at  p.  9, 
in  a  note,  it  should  seem  that  the  compar- 
ing of  the  abstract  with  the  title-deeds  is 
the  first  thing  to  be  done.  One  would 
suppose  in  reason  it  should  be  so.  We 
generally  ascertain  fkcts  before  we  think  of 
applying  the  law  to  a  ease.] 

There  is  here  no  dispute  aboat'the  law, 
as  far  as  regards  the  title.  The  def^t 
appeared  on  comparing  the  deeds  with  the 
abstract ;  and  the  whole  was  a  misrepre- 
sentation (though  not  intentional)  of  a  foct. 
The  case  of  Hopkins  v,  Qrazebroak  is  in- 
consistent with  the  notion  that  parties  are 
at  liberty  to  misstate  facts. 

[Mr.  Justice  Bayley. — In  that  case  there 
was  no  defect  of  title.  The  original  vendor 
had  refused  to  convey  to  the  defendant,  and 
the  defendant  had  not  even  an  equitable 
title,  but  claimed  only  through  a  contract 
of  sale  to  himself.] 

With  reference  to  the  su^estion  of  Mr. 
Justice  Littledale,  that  the  contract  made 
by  the  plaintiff  in  his  sub-sale,  approached 
towards  maintenance,  it  may  be  observed, 
that  the  case  of  Williams  t.  Protkeroe{5) 
is  an  answer.  There  the  purchaser  of  an 
estate  bought  tbe  right  to  go  on  with  cer- 
tain actions  Which  had  been  brought  against 
the  vendor  for  by -gone  occupation;  and 
all  sums  that  could  be  recovered  of  those 
persons  for  dilapidations ;  yet  it  was  held, 
that  this  was  not  a  contract  which  raime 
within  the  meaning  of  the  laws  agunst 
maintenance  and  champerty. 

Mr,  Campbell  (contr4)  was  stopped. 

Mr.  Justice  Bayley. — I  think  that  in  diis 
case  a  nonsuit  ought  to  be  entered.  The 
(5)  3  Yonnge  Ac  Jar.  It9. 
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tiau  of  ffopktM  V.  Qraaebrookt  which  is 
relied  upoa  for  the  plaintiff,  is  very  difie- 
reot  from  the  present.  There  the  defen- 
dant put  np  the  estate  as  hit  obm,  he 
faavii^  no  right  or '  title  whaterer,  and 
having  nothing  at  all  to  do  with  it  extiept 
by  a  eoiuraet  which  he  hni  entered  into 
fir  the  pomhase.  There  is  no  fact  what- 
ever in  this  case  to  shew  that  the  plaintiff 
has  sustained  any  damage  hy  reason  of  the 
sub-sale.  And,  upon  the  contract  between 
him  and  the  defendants,  the  fact  is  that  the 
defendants  undertook  that  all  necessary 
parties  should  convey.  A  man  may  ho- 
nestly enter  into  sndi  a  contract,  beUevii^ 
that  he  shall  be  able  to  obtain  the  coDonr- 
xence  of  all  necessary  parties,  and  he  b  tiaUe 
to  answer  in  damages  if  be  do  not  use  every 
reasonaUe  exertion  to  obtam  that  eoncn- 
zenoe.  In  sneh  a  oase*  where  there  u  eldier 
iirand  or  gross  neg^igenoe  on  the  part  the 
vendor,  the  rule  by  which  to  measure  the 
damages  may  be  different  from  that  which 
is  applied  to  ordinary  cases.  But  a  pur- 
chaser is  not  to  proceed  rashly,  in  the  hope 
o£  making  a  good  bargain  by  a  quick  re- 
sale, and  then  to  turn  round  upon  the 
vendor  to  make  good  to  him  in  damages  the 
h»s  of  his  bargain.  A  man  is  not  war- 
ranted in  entering  into  a  contraet  Amt  a  re- 
s^e  ontU,  at  least,  he  has  compared  the 
title>-deeds  with  the  lAstract  of  that  which 
is- to  be  his  own  title.  -There  may  be 
errors,  either  designed  or  aeeidentu,  in 
the  abstract  itself.  When  this  has  been 
done,  then,  and  not  until  then,  should  he 
obtain  an  opinion  on  the  title.  Having 
done  that,  you  may  proceed ;  and,  supposing 
your  title  good  upon  the  ahetraa,  you  may 
resell;  andiftheretbenbema/ajCdr«inyour 
vendor,  so  that  you  lose  the  benefit  of  yoor 
stUnsale,  you  may  recover  from  him  da- 
mages for  the  loss  of  your  bsrgain.  If  you 
enter  into  a  sub-conlroct  before  you  tak» 
this  precantion,  you  act  at  your  own  peril. 
It  is  true  the  defendants  hare  knew  that  the 
plaintiff  was  going  to  resell;  but  the  peril 
of  dmog  this  must  be  upon  the  purchaser, 
who  wmild  have  the  advantage,  if  any,  of 
the  sub-sale.  AD  the  damage  has  been 
sustained  by  his  haviiw  acted  prematurely. 

Mr.  Justice  LUtUdMe. — I  also  think  the 
plaintiff  is  not  entitled  to  recover  the  value 
of  the  bargain  which  he  made  upon  his 
aab-sale.  AU  person*  who  enter -into  these 


contract  must  know  that  many  titles  are 
bad,  and  a  great  many  doubtful ;  and,  there- 
fore, where  a  contract  like  this  is  entered 
into,  evwythn^  is  fa  jSsri  oaly  until  die 
conv^ance  »  executed.  In  the  common 
course  die-abstract  is  compared  with  dn 
dtle-deeds.  Until  this  has  been  done,  it  is 
of  no  nse  whatever  to  take  an  o^ton  on 
the  title.  The  case  of  a  sale  and  a  resale 
of  goods  isquite  different  from  the  present. 
There,  the  cause  of  action  is  upon  the  re- 
fuse, or  thatwhich  is  equivalent  to  s  refhsal, 
to  deliver  the  goods.  Here,  there  has  been 
no  such  refusal ;  as  die  pardes  are  willing 
to  deliver  possession  of  the  estate.  Nei-J 
dier  do  I  think  the  plaintiff  is  endtled 
to  eidier  of  the  other  two  sums,  the  1601, 
or  die  7Xi.,  both  of  whi^  arise  6nt  of  the 
contrasts  for  sub-isles.  The  same  reason 
wlndi  applies  to  the  larger  a^ies  to  these. 
The  phnntiff  had  no  right  to  put  up  the 
pn^rty  for  resale  nutil  he  had  compared 
the  title-deeds  with  the  abstract.  The 
notice  to  the  defendants  of  the  intended 
resale  amounts  to  nothing ;  for,  as  the 
plaintiff  had  no  right  to  resell,  the  defen- 
dants were  not  bound  to  give  themselves 
any  trouble  about  it.  But  I  am  not  pre- 
pared to  say  that  in  any  case  a  purchaser 
can  recover  such  damages  as  these  unless 
he  has  been  put  into  possession  of  the 
estate.  I  think  such  sub-contracts  as  these 
are  agauut  the  policy  of  the  law,  thou^ 
they  may  not  be  within  the  terms  of  £e 
statute  against  the.  buying  (^tUles.  And^ 
although  they  may  not  be  within  the  temu 
of  the  ^ohibitory  law,  I  think  at  common 
law  this  is  not  sudi  a  loss  as  the  person 
who  has  a  mere  contract  is  eodded  to  catt 
upon  the  vendor  to  make  good. 

Mr.  Justice  Parke,— It  is  clear  the  con- 
tract was  broken  between  these  parties,  be- 
cause the  defendants  engaged  to  make  out 
a  good  Utle.  By  the  terms  of  the  case  we 
are  to  give  such  damages  as  a  jwry  would 
be  authorised  to  give ;  and  I  concur  in  opi- 
nion widt  the  rest  of  the  Court,  that  enough 
has  been  paid  to  the  present  plundff  cmder 
the  rule  ror  paying  money  into  court ;  and 
that  a  nonsuit  ought  to  be  entered.  The 
damages,  which  are  usually  given  in  such 
cases,  are  merely  the  deposit-money,  interest, 
and  the  costs  of  investigating  the  title. 
Every  one,  who  knows  anything  upon  the 
subject,  knows  that  no  other  damages  are 
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ever  allonred  unless  a  case  of  fraud  can  be 
made  out  against  the  vendor.  This  haa 
been  held  in  a  series  of  cases  ever  since 
Fbtreott  v.  ThorrMlL  It  vraa  so  held  by  Lord 
Alvanley,  in  Johum  v.  Jobruon{6)i  and  in 
Bmit  T.  EUit  (7)»  and  in  Jomm  t.  Dyke  (8). 
Here  no  fraud  is  suggested.  The  plaintiff* 
was  premature  in  onering  the  property  for 
sale ;  and  the  loss  he  haa  anstained  is  the 
consequence  of  his  own  mere  negligence. 
He  ahoald  first  of  all  have  compared  the 
abstract  with  the  title-deeds»  and  then  he 
should  have  taken  an  opinion  upon  the  title. 
But,  upon  the  question,  whether  (supposii^ 
no  tte^ect  had  been  attributable  to  the 
plaintiff^)  it  was  necessary  for  him  to  be  m 
postestiou  of  the  estate  before  he  could  pro- 
perly put  it  up  for  resale,  so  as  to  entitle 
him  to  recover  for  the  value  of  a  bargain 
whidi  he  would  lose  by  the  purchase  not 
being  completed,  I  oflfer  no  opmion;  nor  is 
it  necessary  for  the  purpose  of  this  cause 
that  that  qnestioa  shonld  be  decided. 

Nottnat, 


1830.  > 
January.} 

Dnue^Rettnunt  of  AlknatUm, 

Dente  "  to  R.  attd  his  heinfor  «*er. 
But  if  in  aue  the  said  R.  W.  mtkaa 
krirs,  then  to  J,  P.  and  hit  hein ;  om  t/ts 
eoK  the  t^oretaid  R.  W,  nffers  to  vmrtgage 
or  etger  a  fine  or  rtcooery  upon  the  mhoU  or 
ofw  fNirl  thenoft  to  go  to  the  aforeuad 
J, P.  and  kit  hein  t^^HdS,  thai  the  eoiuS^ 
ta  rt^rtttM  the  alinatiom  »ai  void,  and  lAol 
R,W»UxAm  ettaU  mfee. 

This  was  a  suit  in  the  Court  of  Chancery, 
by  the  vendor  against  the  purchaser,  to 
compel  a  completion  of  the  purchase. 
There  was  a  cbubt  nptm  the  title ;  and, 
opon  the  hearing  of  Uie  canse,  the  Vice 
Chancellor  directed  the  following  case  to 
be  sent  fbr  the  opinion  of  this  Court. 

CASE. 

William  Reynell,  deceased,  by  his  will, 
duly  executed  and  attested  for  devising 

<6)  s  Bofc  &  Put  ler. 

(8)  ibiti.rai. 


freehold  estates,  after  giving  specific  and 
pecuniary  legacies  out  of  his  personal 
estate,  devised  in  the  words  following:— 

'*  And,  lastly,  as  to  all  the  rest,  residue 
and  remainder  of  ny  perstmal  estate  and 
lands  in  South  Tawton  and  in  Samford 
Courtenay,  Igi^e  unto  Richard  Ware,  son 
of  Richard  Ware,  of  North  Tawton,  and  to 
his  heira  for  ever ;  but  if  in  case  the  said 
Richard  Ware  dies  withont  heirs,  then  tp 
John  Powlesslandf  of  Spreyton,  and  hie 
heirs,  son  of  Etisha  Powleasuind,  of  Sprey- 
ton; or  if  in  case  the  aforesaid  Richard 
Ware  offers  to  mortgage,  or  suffer  a  fine 
or  recovery  upon  the  whole  or  any  part 
thereof,  then  to  go  to  the  aforesaid 
Powlesaland  and  his  heirs." 

The  said  John  Powlessland  was  a  strain 
ger  in  blood  to  the  said  Richard  Ware. 

The  testator  was  at  the  time  of  making 
hia  will,  and  thence  to  and  at  the  time  <» 
his  decease,  seised  of  certain  freehold 
estates  in.  fee  simple,  consisting  of  a  farm 
and  land  called  Middle  Week  and  Bar 
Week,  in  South  Tawton,  and  other  distinct 
estates  in  South  Tawton  and  Samfoid 
Courtenay. 

The  said  Richard  Ware  havii^  filed  his 
bill  in  the  High  Court  of  Chancery  againaC 
the  said  defendant,  a  question  has  arisen 
in  the  said  suit  upon  the  nature  of  plaintifi^s 
title  to  the  premises  under  the  sud  will. 
The  questions  for  the  0[nnion  of  the  Court 
are — let.  What  estate  and  interest  dw 
plaintiff*  takes  in  the  devised  premiaes 
under  the  said  wiU.  Cnd.  Whether,  if  the 
pluntiff  were  to  convey  a  part  of  the  catM 
to  a  purchaser  in  foe,  the  purchaser's  titb 
oould  be  affected  by  the  plaintifi^a  aftor- 
wards  mortgaging  or  levying  a  fine,  or  auf^ 
ferii^  a  recovery  of  the  residue  of  the 
estate,  drd.  Whether,  if  the  plaintiff*  wa« 
to  convey  the  whole  estate  to  a  purchaser 
in  fee,  the  purchaser  would  have  a  good 
title  to  the  fee  against  all  persona  claim- 
ing  under  the  said  will. 

When  the  case  in  Chancery  was  heard 
before  the  Vice  Chancellor,  Qie  following 
was  the  judgment  he  delivered  on  granting 
the  above  case : — 

Vice  Chanoe^,^Thh  case  of  Warn 
and  Cann  cornea  before  me  under  these 
circttBMtances : — A  peraon  of  die  nine  of 
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William  Reynell  made  his  will ;  by  whiclit 
after  makil^  some  dispositions,  on  which 
nothing  tarns,  he  gives  all  the  rest  of  his 
estate  in  these  terms — **  And  lastly,  as  to 
all  the  rest,  residue,  and  remainder  of  my 
personal  estate  and  lands  in  South  Tawtoa 
and  in  Saniford  Courtenay,  I  give  unto 
Richard  Ware,  son  of  Richard  Ware,  of 
North  Tawton,  and  to  his  heirs,  for  ever ; 
but  if  in  case  the  said  Richard  Ware  dies 
without  heirs,  then  to  John  Powlessland, 
of  Spreyton,  (a  stranger  in  blood,)  and  his 
heirs,  son  of  Elisha  Fowlessland,  of  Sprey- 
ton;  or  if  in  case  the  afinresaid  Richard 
Ware  offers  to  mortgage,  or  suffer  a  fine 
or  recovery  upon  the  whole  'or  any  part 
thereof,  then  to  go  to  the  aforesaid  John 
Powlca^and  and  his  heirs.**  Now,  Richard 
Ware,  the  first  devisee,  has  contracted  to 
sen  a  portion  of  the  estates  so  devised  to 
him ;  and  the  question  is,  whether,  under 
this  will,  he  can  makes  gbod  title  to  a  pur- 
chaser— that  is,  such  a  title  as  a'court  of 
equity  will  compel  a  purchaser  to  take. 
Now,  there  ts  no  doubt  the  devise  over,  in 
the  event  of  Richard  Ware  dying  without 
heirs,  is  void.   But  the  question  turns  on 
the  subsequent  words — "  bat  if  in  case  the 
said  Richard  Ware  dies  without  heirs,  then 
to  John  Fowlessland,  of  Spreyton,  a  stran- 
ser  in  blood,  and  his  heirs,  son  of  Elisha 
Fowlessland,  of  Spreyton ;  or  ifincaaetihe 
afiwesaid  Richard  Ware  oSsn  to  mor%^ 
mr  saflfer  a  fine  or  recovery."  Now,  it  was 
Btated  verjr  properly  by  Mr.  Sngdm  in 
arguing  thu  case,  that  a  general  condition 
to  prevent  alienation  by  a  person  who  is 
tenant  in  fee  is  void,  and  for  that  the  au- 
thori^  of  LUtieton  was  quoted.  In  answer 
to  that,  Mr.  Preston  suted  that  he  had 
examined  the  marginal  references  in  Coke 
iipoK  Littleton^  and  he  finds  out  that  Little- 
too  is  mistaken,  and  Coke  is  wrong,  be- 
cause in  the  Year  Beokt,  to  which  reference 
is  made,  the  doctrine  is,  that  if  the  alienee 
and  his  heirs  are  prevented  by  the  condi- 
titm,  that  then  the  condition  should  be  void. 
I  myaelf  have  looked  into  all  the  references, 
and  I  most  say  that  I  do  find  that  that  re- 
.pnaentatim  made  by  Mr.  Praston  is  not 
altiqpether  correct.    It  is  remarkjable  that 
the  first  case  in  the  Year  Booh,  which  is 
in  the  21  Hen.  6,  34  a,  is  a  case  of  lease 
on  a  term  of  years,  on  a  condition ;  and  so 
lar  from  there  b^i%  anythii^  like  a  fair 


ground  for  inferring  the  doctrine  of  this 
(»ndition  being  void,  it  is  only  applicable 
where  it  is  a  condition  to  restrain  the  feoffee 
and  his  hetn ;  and  I  find  in  the  jfttu» 
Book  of  lA  Hen.  7,  2fl,  in  the  argimwnt 
of  that  ease,  a  person  of  the  name  of 
Keehle,  who,  I  suppose,  was  counsel  in  that 
case,  says — '*  It  seems  to  me,  that  on  such 
a  condition  with  the  feoffee  in  fee  simple, 
that  he  should  not  alien  where  nothing  is 
said  about  the  feoffee  and  heirs."  Upon 
which,  Chief  Justice  Bryan  interrupted  him 
and  said,  '*  he  would  not  hear  him  argue 
on  this  conceit."  So  that  it  is  quite  clear, 
on  the  face  of  the  authorities  to  which  re- 
ference has  been  made,  that  the  condition 
is  void,  is  a  doctrine  which  applies  to  the 
condition  Uiat  restrains  the  »ofi^  ftt>m 
alienation.  Therefore,  if  the  words  of  this 
devise  could  fiurly  be  taken  as  words 
which  give  an  estate  over  in  case  Richard 
Ware,  the  devisee,  should  alien,  I  should 
have  no  difficulty  in  saying  the  condition 
is  void.  But,  it  is  observable  that  in  the  next 
section,  the  SBlst,  Littleton  says—"  But 
if  the  condition  be  such  that  the  feoffee 
should  not  alien  to  such  a  one  or  any  of 
his  heirs,  or  to  the  use  of  such  a  one, 
or  eiusdem  (which  I  observe,  in  Coke  upon 
LmUtont  means  **  the  like"),  then  that 
such  condition  did  not  take  away  the 
power  of  alienation  in  the  feoffee,  and  that 
such  condition  is  good."  By  which  I  un- 
derstand, that  if  there  is  any  particular 
restraint  imposed  on  the  alienatim,  that  the 
condition  which  imposes  that  particular 
reBtr&int  may  be  good ;  and  the  same  law 
applies  with  respect  to  restraints  on  mar- 
riage :  a  gener^  restraint  on  marriage  is 
void,  but  a  limited  restraint  on  marriage  is 
good.  So,  in  the  law  upon  trade,  a  general 
restraint  is  void,  although  a  limited  restraint 
would  be  good ;  or,  as  Littleton  says,  Au^- 
wodi.  Now,  is  there  any  substantial  dis- 
tinction between  a  condition  which  re- 
strains any  alienation  by  the  feofiee  to 
certain  individuals,  and  a  condition  which 
leatrains  the  feoffee  from  making  any  alie- 
nation in  some  given  manner  t  AJl  mannera 
are  not  excluded,  but  only  some  manners 
are  excluded;  although,  with  rmect  to 
this  point,  if  I  were  ndw  to  decide  it,  I 
think  that  those  words  would  fairly  be 
taken  as  implying  a  condition  to  restrain 
the  alienation  in  general,  but  observing 
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that  in  point  of  terms  they  are  not  to ;  if 
I  were  now  called  upon  to  decide  it,  I  should 
not  really  feel  myself  authorized,  without 
havii^  Uie  construction  of  a  court  of  law, 
in  this  case,  to  say  that }  wotUd  compel  thia 
purchaser  to  take  this  title,  though  I  have 
an  expreaa  opinion  on  that  point;  I  think  I 
ought  to  do  so,  especiaUy  as  the  point  ia  a 
legal  point.  All  uiat  I  cao  do  in  this  ease 
is  to  send  the  question  on  the  will  to  law  in 
case  the  parties  require  it. 

The  case  was  argued  in  Michaelmas  term 
by  Mr.  Rogers  (of  the  Chanceiy  bar),  who 
contended  upon  the  first  question,  that  the 
plaintiff  took  an  estate  in  fee ;  and  conse- 
quently for  the  affirmative  of  the  other  two 
questions ;  and  by  Mr.  PtettoHt  who  con- 
tended that  the  plaintiff  took  by  executory 
devise*  and  consequently  for  the  negative  m 
the  second  and  third  questions  in  uie  case. 
But,  as  the  jadgment  of  the  learned  Judges 
of  this  court  was  oxprfessed  only  by  certifi- 
CfMe  sent  to  the  Court  of  Cbuicery,  their 
opinion  on  the  arguments  of  both  sides  can- 
not be  given;  and  the  arguments  them- 
selves are  therefore  omitted.  But  the  casea 
and  authorities  cited  were. 

By  Mr.  Refers : 

Pierce  Y.  Wut,  I  Ventris,  SSI  ;  and  the 
argument  of  that  case  in  PoUexfen,  p,  43d  ; 
Mildmay's  coie,  6  Co.  Rep.  41,  a,  4S,  b. ; 
Co.  Litt.  220,  2S3  f  Shepherd's  TouckstoMi 
129,  and  130;  the  opinion  of  Lord  Keiiyon 
inDoev.  Carter,  8  Term  Rep.  60 ;  the  judg- 
ment of  Sir  W.  Grant  jn  BraucUey  r.  Peixoto, 
in  9  Ves.  jun.  324,  and  Host  v.  Rou,  1  Jac. 
&W.  1A4.  . 

By  Mr. Preston:  .  , 

Comyns't  Dig,  title,  Condition,  D ;  Beach' 
Qrofi  v.  Broom,  4  Term  Rep.  441. 

The  Court  took  time  to  consider ;  and  af- 
terwards sent  the  following  certificate  : — 

"  This  caae  has  been  araued  before  us 
by  coiuuel ;  we  have  consi£red  it,  and  an 
of  opinion, — 

"  IsL  That  the  plaintiff  took  an  estate 
in  fee  in  the  devis«l  lands,  under  the  will 
of  WiHiam  Reynell,  with  an  e«cutory 
devise  over,  to  we  eflfect  upon  conditions 
whidi  are  void  at  law. 

'*  2nd.  That,  if  the  plaintiff  were  to  con^ 
vey  a  part  '  of  the  estate  to  a  purchaser  in 
fee,  the  purchaser's  title  would  not  be  af- 
fected by  the  plaintiff's  afterwards  mort*- 


gaging  or  levying  a  fine,  or  suffering  a 
recovery  of  the  residue  of  the  estate. 

'*  3rd.  That,  if  the  plaintiff  were  to  con- 
vey the  whole  estate  to  a  purdiaser  in  fee, 
the  purchaser  would  have  a  good  title  to  the 
fee  against  all  persons  diuming  under  the 
said  will. 

(Si^d)  Tbhxxbdbn. 
J.  Batlbt. 
j.  l1ttj.bdalb. 
Jas.  Paucb." 


Jan.  23.  i  "HIBtDt-.SIRG.HOBL.BAET. 

Ejectment — Adverse  Possession. 

tVkere  a  person  ha*  been  in  possesstM/or 
more  than  twenlp  years  wUhout  paying  rent, 
or  othenvise  a/amomUd^»g  title  in  any  <m 
eiset  the  presm^pitkm  u,  thai  the  poasessim 
has  been'adoertei  and  it  lies  t^Mii  the  claims 
anlt  uai  onfy  to  shew  his  om  tiUe,  bat  to 
shew  &MV  the  pouesmn  eanmencedt  in  ordtr 
to  rehtii  the  jnvitasption  ^  it*  being  advene. 

This  was  an  action  of  covenant.  The 
pleadings  ran  to  some  length ;  but  they 
came  in  the  result  of  the  caae  to  a  single 
point,  which  will  be  understood  by  the  fol- 
lowing facts : — 

In  December  1824,  the  plaintiff  pmr- 
chased  of  the  deftndant.  Sir  Gerard. Nod) 
and  his  ti^tees,  certain  freehold  pr<^ier^r 
at  Wdham,  in  the  county  of  Jjucester. 
On  that  occasion  the  defendant  entered 
into  the  covwiant  upooi  which  the  actim 
was  brought,  and  which  was  in  the  fiiUow- 
ing  terms : — 

"  That,  notntithstanding  any  act  or  deed 
by  him,  the  said  Sir  QerardNoel  Noel,  or  any 
oj  his  ancestors,  or  any  person  or  persona 
deriving  title  under  htm  or  them  done  or 
executed,  ot  knomingly  permiited,  to  the 
contrary,  the  several  parties  to  these  pre- 
sents of  the  first,  second,  third,  fifith,  and 
eighth  parts,  at  the  time  of  sealing  and  de- 
livering of  these  presents,  have  m  tbem- 
sehea  full  power  and  afamliite  aaxibmitf 
to  assure  in  maimer  aforeaaid  the  hoe^- 
taments  hereinbefore  expressed  to  be  re- 
leased, or  otherwise  assured  by  these 
presents,  with  the  appurtenancee ;  and  that 
it  shall  be  lawfiU  for  the  said  Henry  Shield 
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of  Baleythorpe,  his  heirSf  appmntees,  and 
assigiis,  at  all  times  hereafter,  peaceably 
and  c^nietly  to  hold  and  enjoy  the  same 
henditamenti,  widi  their  appurtenanees; 
and  receive  the  rents  and  profits  diereof 
for  his  and  their  own  use,  wtthont  any 
eviction  or  interruption  of  or  by  him,  the 
said  Sir  Gerard  Noel  Noel,  or  his  heirs,  or 
any  person  or  persons  rightAilly  clatniing 
under  or  in  trust  for  him,  or  any  of  his  an- 
cestors; and  that  free  from  all  adverse 
e*tate*t  rights,  and  interests,  and  all  diarges 
and  incumbrances  whatsoever,  occasioned 
or  suffered  by  him,  the  said  Sir  Gerard 
Noel  Noel,  or  any  person  or  persons  right- 
fblly  claiming  under  or  in  trust  for  him»  or 
any  of  his  ancestors;  and  from  all  fee- 
Ann  or  quit-rents,  and  annual  payments 
irintaoever,  if  any,  except  the  land-tax." 

Upon  the  plaintiff  seeking  to  obtain  pos- 
session or  an  acknowledgment  of  tenancy 
from  the  dtfierent  persons  who  occupied 
the  premises,  he  met  with  a  refusal  as  to 
part  of  them ;  and  it  appeared  that  the 
parish  officers  of  Welham,  and  poor  per- 
sons under  them,  had  occupied  this  part  for 
more  than  twenty  years ;  and  no  trace 
could  be  found  of  tenancy  or  acknowledg- 
ment of  title  within  that  period  to  Sir  Gerard 
Noel,  or  any  of  his  femily,  although  it  was 
beyond  all  doubt  that  the  title  was  in  Sir 
Gerard.  The  mother  of  Sir  Gerard  had 
had  a  life-interest  in  the  property;  and 
she  did  not  die  imtil  1811. 

When  this  difficulty  was  ascertained, 
a^lication  was  made  to  Sir  Gerard's  attor- 
ney, and  every  information  in  his  power 
was  afforded.  An  action  of  ejectment  was 
broQgbt  against  the  persons  in  posses- 
sion, who  defended  the  action.  The  cause 
was  tried,  at  Leicester,  before  Mr.  Jus- 
tice Holroyd,  when  that  learned  Judge, 
beii^  of  opinion  that  the  lessor  of  the 
plaintiff  haid  failed  in  riiewiiw  that  the 
ponession  was  other  than  averse,  the 
nominal  plaintiff  was  nonsuited,  and  the 
present  paintiff  was  compelled  to  pay  the 
coats.  It  was  for  the  amount  of  the  pur- 
chase-money, the  expenses  of  the  title- 
deeds,  and  Uie  costs  incurred  in  that  action 
of  ejectment  on  both  sides,  that  the  present 
action  was  brought.  The  costs  paid  by 
the  plainUff  to  the  defendant  in  that  action 
bad  of  course  been  taxed  upon  the  postea. 
The  costs  paid  by  the  plaintiff  to  his  own 


attorney  had  been  taxed  as  between  attor- 
ney and  client ;  and  notice  of  the  taxation 
had  been  given  to  the  attorney  of  Sir 
Gerard. 

While  the  action  of  ejectment  was  pro- 
ceedmg,  the  clerk  of  the  plaintiff  called  on 
Sir  Gerard  to  serve  him  with  a  notice  of 
those  proceedings,  and  calling  upon  him 
to  support  his  own  title.  When  the  notice 
was  served  upon  bim,  he  did  not  read  it. 
He  asked  the  clerk  what  it  was  about. 
The  clerk  said  it  was  as  to  the  tenements 
of  Welham  purchased  by  Mr.  Shield.  He 
said,  "  Why,  can't  I  make  a  title  to  diem?" 
The  clerk  said,  as  far  as  the  deeds  them- 
selves went,  he  had  a  good  title ;  but  pos- 
session could  not  be  obtained,  as  the  tenants 
had  held  adversely.  He  said,  '*  That  ik 
true,  and  it  is  not  true ;  I  let  the  persons 
live  in  them  without  paying  rent,  ana,  there- 
fore, they  are  as  good  as  their  own." 

The  principal  issue  in  the  present  action 
was,  whether  the  persons  so  in  possession 
bad  held  adversely  to  Sir  Gerard  Noel 
or  his  ancestors  with  his  or  their  permis- 
sion, according  to  the  words  of  the  cove- 
nant upon  which  this  action  was  brought. 

The  cause  was  tried,  at  the  Guildhall 
Sittings  before  this  term,  before  Lord  Ten- 
terden,  when  the  preceding  facts  vrere 
given  in  evidence  hy  the  plaintiff,  and  a 
witness  was  also  called  on  behalf  of  the 
plaintiff^  who  proved  repai»  done  to  the 
premises  forty  years  then  ago,  fbr  which 
repairs  he  was  paid  by  the  parish  officers. 

This  being  the  plaintiff^s  case,  it  was 
contended  by  Mr.  Campbell  that  the  plain- 
tiff had  not  proved  that  the  premises  had 
been  held  adversely  by  the  parish  officers, 
inasmuch  as  it  merely  appeared  that  they 
were  let  into  possession  without  paying 
rent.  Therefore,  he  contended  the  pos- 
session had  not  been  wrongful  in  the  be- 
ginnii^ ;  and  it  required  some  positive  act 
to  turn  a  possession  or^iinally  nghtfVil  into 
an  adverse  possession. 

He  dted  the  case  of  Doe  d.  Surrett  v. 
Perkmt  (1),  where  a  possession  of  twenQr 
years  merely  without  paying  rent  was  held 
not  to  be  adverse,  although  in  that  case 
a  descent  was  lost. 

Lord  Tenterden  was  of  opinion,  that  the 
possession  by  the  parish  officers  was  ad- 

(1)  SH«a.a!Selw.;t71. 
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yene ;  and  that,  as  it  was  suffered  by  the 
permisaion  of  Sir  Gerard's  ancestor  and 
himself,  the  plaintiff  was  entitled  to  reco- 
ver upon  the  covenant. 

Mr.  CutmpbeU  now  moved  to  enter  a 
nonsuit. — ^The  possession  havi^  begun  by 
right,  does  not  bectnne  wrongral  by  mere 
continuance  for  more  than  twenty  years. 
The  case  of  Doe  d.  Burrell  v.  Perkins 
is  in  point.  The  title  being  once  proved, 
it  lies  upon  those  who  contend  that  the 
possession  was  adverse,  to  prove  that  it 
was  so :  Roe  d.  PeUatt  v.  Ferrari  (2) ; 
Litle't  Lessee  v.  Harding  (S) ;  Doe  d.  Col- 
clough  ^  Ux.  V.  Huise  (4) ;  so  in  Doe  d. 
TkomfMon  V.  Clarke  (5),  a  mere  permission 
to  occupy,  unaccompanied  by  payment  of 
rent,  was  held  not  to  be  adverse. 

[Jlfr.  Justice  Bayley, — But  did  yon  shew 
how  the  parish  officers  came  into  pMsea- 
sion  ?] 

No  i  I  contend  it  was  for  the  other  side 
to  do  so. 

Lord  Tenterden. — I  am  of  opinion  that 
this  verdict  ought  to  stand.  The  posses- 
sion by  the  parish  officers  was  shewn  for  a 
period  much  exceeding  twenty  years.  That 
rendered  it  necessary  for  those  who  con- 
tended that  such  possession  was  not  ad- 
verse, to  shew  that  it  commenced  with  the 
permission  of  Sir  Gerard  or  his  ancestors. 
What  Sir  Gerard  said,  was  certainly  made 
a  part  of  die  plaintiflTs  evidence ;  but  he 
spoke  of  on^  what  he  bad  done  hinuelC 
Anything  done  by  him  could  not  refer  to 
the  commencement  of  the  possession,  which 
was  considerably  more  than  twenty  years ; 
and  be  had  no  ri^ht  over  the  property 
until  the  death  of  his  mother  in  1 8  U .  The 
defendant  did  not,  therefore,  shew  how 
the  possession  commenced ;  and,  conse- 
quently, he  did  not  prove  it  to  be  adverse. 
AH  the  other  consequences  follow  in  sup- 
port of  this  verdict. 

Mr.  Justice  Bayletf. — I  agree  aenerally 
as  to  the  legal  principle  advanced  by  Mr. 
Campbell,  &at,  when  a  person  is  merely 
let  into  possession  without  payment  of 
rent,  it  is  a  permission,  and  not  an  adverse 

(S)  «  Bos.  &  Pul.  54t. 
\  is)  Bull.  N.P.  104. 

(4)  SB.&  C.757;        5D.  &  R.650. 

(i)  BB.&C.717;  •.e.7  Law  Joam.  K.B.  IM. 


Sossession.  But  I  do  not  think  the  eri- 
ence  applies  that  principle  to  this  case. 
The  possession  is  for  more  than  forty 
years.  It  was  incumbent  on  Sir  Gerard 
Noel  to  shew  that  the  possessitm  was  not 
adverse;  and  the  proof  is  defective  in 
this  respect.  There  is  no  evidence  km 
the  parish  officers  came  into  possession; 
and  the  expression  used  by  Sir  Gerard  is 
equivocal,  at  the  least,  in  its  terms,  even  if 
it  could  apply  to  the  commencement  of  the 
possession. 

Mr.  Justice  Littledale. — I  am  of  the 
same  opinion.  Possession  for  more  than 
twenty  years  without  payment  of  rent,  or 
any  ower  acknowledgment  of  title,  raises  a 
presumption  that  the  possession  is  adverse. 
It  lies,  then,  upon  the  daimant  to  rebut 
that  presumption.  The  statemem  made  by 
Sir  Gerard  Nod  is  the  only  circumstance 
relied  on  in  diia  case  for  that  purpose; 
and  I  think  it  was  insufficient. 

Mr.  Jastice  Parlce. — I  concur  in  opinion 
with  the  rest  of  the  Court,  that  it  was 
necessary  for  the  defendant  to  shew  that 
this  possession  was  not  adverse,  and  that 
his  own  declaration,  given  in  evidence  by 
the  plaintiff,  was  not  sufficient  for  that 
purpose. 

Rule  TtJuMd, 


Note. — On  the  trial,  as  well  as  on  the 
motion  afkerwards,  Mr.  Campbell  denied 

the  liability  of  the  defendant  to  pay  the 
plaintiff's  costs  of  bringing  the  action  of 
ejectment.  He  denied  that  those  costs 
were  necessarily  damages ;  but  he  did  not 
make  this  the  subject  of  a  distinct  point. 
Indeed,  it  appeared  that  Sir  Gerard's 
attorney  had  notice  of  the  ejectment  befog 
brought,  and  of  its  proceedii^  to  trial. 


On  a  subsequent  day  in  the  term,  Mr. 
Campbell  obtained  a  rule  to  sti^  execu- 
tion until  the  plaintiff  should  execute  a 
pn^r  re-conveyanee  of  the  estate. 
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Bmkrupt — Action  against  CommiMiionert, 

1.  Where  comrnisshners  of  bankrupt  »• 
eted  the  power  given  to  them  by  act  of  par- 
fiamnf,  they  are  not  protected,  a$  memberstf 
a  cottrl,  from  actiom  at  the  suit  of  the  party 
grieved. 

i.  Where  eOHunuMionert  of  bamimpt,  m 
exawummg  a  jterson  before  them  «  one  ea- 
pabie  of  gmng  mfonm^om  cotteenung  the 
tradet  dealings,  or  estate  of  the  bankrupt, 
desired  him  to  read  to  them  eerteun  entries  m 
a  book  which  he  had  produced,  and  he  refused, 
aod  they,  therefore,  committed  him  setting 
md  the  whole  ^  Atf  examinatioH — treating  the 
deme  to  read  as  a  guestion,  and  the  r^usal 
as  a  refusal  to  anewer  a  lawful  question : — 
Held,  that  the  warrant  was  not  justified  by 
tie  facte ;  and  that  the  eommissumers  were 
Uable  to  an  action  for  false  imprisonment. 

This  wu  an  action  of  treanau  and  false 
hnpriaonment  againit  the  defendanta  aa 
Gomniiaionexs  of  bankrupt. 

There  were  two  counu  in  tbe  declara- 
tion:  me  charged  an  impriaonment  for 
twentjr-lbnr  honra ;  the  other  an  impriion- 
ment  for  fourteen  dayi  in  Newgate. 

Tbe  defendants  (beaded— first*  the  ge- 
neral iisne ;  secondly,  to  both  counts,  a 
plea  which  stated,  in  substance,  the  issuing 
of  a  commission  of  bankrupt  against  one 
Samuel  Owen,  directed  to  the  cfefendsnts 
and  others,  aad  the  formal  proceedings 
under  the  commission.  It  then  went  on  to 
state  that  the  plaintififwas  a  person  believ- 
ed by  tbe  minor  part  of  the  commissioners 
to  be  capable  of  giving  information  con- 
cenung  tbe  person,  trade,  dealings,  or 
estate  of  the  bankrupt;  that  be  was  duly 
snmmoiMd  to  appear  before  them ;  that  he 
did;  and,  being  before  them,  was  sworn  to 
make  true  answer  ;  and,  being  sworn,  the 
following  questions  (being  lawful  ques- 
tions) were  {wopounded  to  him ;  and  that 
he  gave  the  following  answers  to  them  :— • 
Then  followed  an  examination  of  the  plain- 
tiff at  length,  which  it  is  not  important  to 
give  :  it  related  to  tbe  mortgage  of  a  ship, 
the  mortgage<inoney  being,  as  it  was  sup- 
posed, the  Joint  money  of  the  plaintiff 
Isaac,  and  a  person  named  Leon.  The 
money,  tbe  witness  stated,  was  tbe  pro- 
VoL.  Vin.  K.B. 


ceeds  of  the  sale  of  Russian  stock,  the 
property  of  Leon  alone.  Then  came  the 
following  part  of  the  examination : — 

Q.  Does  the  account  headed  "  Russian 
stock,"  in  Ledger  G,  p.  101,  contain  an 
account  of  all  the  purchases  and  sales  of 
Russian  stocks  for  Mr.  Leon's  account  made 
by  youT 

A,  Yes,  it  does;  as  well  as  those  pnr- 
diased  by  Leon  himself. 

Q.  Do  you  mean  to  stete  that,  in  sudi 
account,  there  are  entries  of  Russian  atoek 
purchased  and  stdd,  or  purchased  or  sold, 
by  Mr.  Leon  himself,  on  his  own  aceount  t 

A,  Yes;  both  bought  and  sold  by  Mr. 
"Leon  himself. 

Q.  Refer  to  Ledger  G,  and  the  account 
in  it  headed  "  Russian  stock." 

A.  I  have  now  referred  to  it. 

Q.  You  are  now  required  to  read  all 
the  entries  in  that  account. 

A.  Actii^  under  the  advice  of  my 
counsel,  1  demur  to  answer  the  question, 
inasmuch  as  the  matters  in  that  account 
are  not  reUting  to  the  bankrupt  Owen.  It 
is,  therefore,  1  submit,  with  the  advice  of 
my  counsel,  that  I  am  not  bound  to  read 
tlw  entry ;  and  I  request  tbe  commissioi^ 
era  to  ulow  me  to  consult  my  counsel  on 
the  propriety  of  the  question  put,  so  that 
I  may  give  a  proper  and  legal  answer  to 
it ;  but,  in  case  the  commissioners  refuse, 
I  request  that  the  counsel  may  be  allowed 
to  enter  for  me  such  proper  protest  as  he 
may  see  necessary.  When  I  say  that  I 
demur  to  answer  the  question,  I  mean  to 
say  that  I  refuse  to  comply  with  the  re- 
quest to  read  tbe  entries  contained  in  die 
account  alluded  tOi 

The  plea  then  went  on  to  state,  that,  the 
plaintiff  having  so  refused  to  answer  tbe 
said  last-mentioned  question,  they,  tbe  de- 
fendants, directed  their  messengmr  to  take 
him  into  custody ;  and  that  within  a  rea- 
sfmable  time  they  made  out  their  warrant 
authorising  tbe  messmger  to  take  him  to 
Newgate,  and  authorised  tbe  keeper  of 
Nei^te  to  receive  him,  and  keep  bim  in 
custody  until  he  should  submit  himself  to 
the  defeudants,  tbe  commissioners,  and 
full  AMiwrmake  to  Uiem,  or  to  their  satis- 
faction, to  the  question  so  put  to  the  defen- 
dant. 

Hie  plaintiff  replied  de  b^urta,  &c. ;  and 
upon  this,  issue  was  joined. 
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-  The  CBUse  was  tried,  before  Lord  Ten- 
terden«  at  the  Sittings  before  Hilary  term, 
18S0,  when  the  following  appeared  to  be 
the  principal  facts : — 

[For  a  report  of  the  case  at  Nisi  Prius, 
and  a  full  statement  of  the  pleadings, 
see  4  C.&P.  US.] 

A  commission  of  bankrupt  having  issued 
against  a  person  named  Owen,  the  defen- 
dants were  the  major  part  of  the  commis- 
sioners.  From  a  communication  which 
was  made  to  them,  they  believed  that  the 
plaintiff  and  one  Leon  had  had  some  usu- 
rious transactions  with  the  bankrupt. 
They,  accordingly,  caused  the  plaintiQT  to 
be  summoned ;  ne  appeared  before  them, 
and  was  examined  several  times  on  diffe- 
rent days.  In  the  result,  the  examination 
took  the  turn  which  appears  in  the  plead- 
ings. Upon  his  refiisal  to  read  the  entries 
mentioned  in  the  examination,  the  defen- 
dants ordered  Mr.  Page,  their  messenger, 
to  take  him  into  custody,  and  to  detain  him 
until  a  warrant  could  be  drawn  up  in  a 
proper  form.  This,  it  was  presumed,  formed 
the  imprisonment  complained  of  in  the  6rst 
count  of  the  declaration.  On  the  following 
-day,  the  warrant  (which  set  out  the  whole 
of  the  examination)  was  made  out,  and  the 
defendants  committed  the  plaintiff  to  New- 
gate. He  thereupon  sued  out  a  writ  of 
■habeas  corpus,  returnable  in  the  Court  of 
EiGchequer,  and,  on  being  brought  before 
tba*  Court,  they  held  the  warrant  to  be 
insufficient,  the  authority  of  the  Commis- 
■sioners  in  this  respect  being,  to  commit  for 
the  not  answering  questions — the  warrant 
itself  being  a  commitment  until  a  supposed 
question  should  be  answered ;  while  the 
examination  at  the  close  did  not  shew  any 
questim  which  the  plaintiff  had  refused  to 
-answer ;  but  merely  that  he  had  refused 
-to  read  an  entry.  He  was  accordingly 
-discharged.  [The  arguments  and  the  jndg- 
ment  on  that  oceaaion  will  be  found  in  the 
nue  ExparteI§aae,SY9m»ge8t  Jer.  38.]  . 
The  expense  incurred  by  ^  plaintiffin 
obtainii^  his  discha^  was  somewhat  less 
tiian  90/.;  and  the  pUm^S  waa  detained 
•in  Nei^te  under  the  warrant  for  fourteen 
da^. 

This  being  the  plaintiff's  case,  it  was 
contended,  on  behalf  of  the  defendants, 
firat,  that  Aey  acted  as  a  court ;  and  that 
the  members  of  a  court  of  competent  j  uris- 


diction  over  tiie  B«l>)«ot-matter  are  not 
liable  to  an  action  for  anything  done  by 
them  as  a  court,  where  no  malice  appears 
to  have  influenced  them ;  secondly,  that 
the  warrant  was  legal :  and,  notwithstand- 
ing the  decision  of  the  Court  of  Exche- 
quer, it  was  submitted  that  the  commit- 
ment was,  in  substance,  for  refusing  to 
answer  a  question ;  the  direction  to  the 
plaintiff  to  read  the  entries  being  the  same 
as  asking  him  what  the  entries  were. 

Lord  Tenterden  was  of  opinion  that  the 
eommissioners  did  not  properly  form  a 
Court,  unless  their  acts  were  warranted  by 
the  act  of  parliament  (6  Geo.  4.  c  16.) 
which  gave  them  authori^ ;  and  that  the 
Teryprovisim,  in  sections  41  and  42,  which 
provided  for  notice  of  action  against  them, 
must  have  been  made  with  reference  to 
cases  in  which  actions  could  be  maintained, 
which  was  never  the  case  with  Courts,  pro- 
perly so  called ;  and,  wjth  respect  to  the 
committing  the  plaintiff  for  refusing  to 
read  the  entries,  he  concurred  in  opmion 
with  the  Court  of  Exdiequer,  t^t  the 
desire  to  the  plaintiff  to  read  the  entries 
was  not  a  question  in  either  form  or  sub- 
stance; and,  therefore,  that  the  warrant 
which  committed  as  for  not  answering  a 
supposed  lawful  question,  and  authoriied 
a  detention  until  such  supposed  question 
should  be  answered,  could  nob  be  justified. 

The  jury  havti^  ftHind  a  verdict  for  the 
plaintiff,  with  tSoL  damagea— 

Mr.  F.  Pollock  now  moved  for  a  new 
trial. — He  submitted  that,  according  to 
the  case  of  Domtll  v.  Ifitpey  (1),  the  conk- 
missioners,  having  authority  over  the  sub- 
ject-matter, were  not  liable  to  an  action, 
Although  the  person  whom  they  committed 
was  discharged    upon  habeas  corpus. 
Upon  the  seccmd  point,  he  contended  titat 
the  defendants  were  acting  within  their 
jurisdictim ;  and  that  the  desire  to  the 
plaintiff  to  read  the  entries  was,  in  point 
of  substance,  a  question ;  that  no  particu- 
lar form  of  words  was  necessary  to  consti- 
tnte  a  queation;  that  the  iqtern^tory 
fbrm  was  not  essential,  provided  the  party 
who  addressed  the  other  party  dnired 
information  which  one  was  entitled  to  aak^ 
and  the  other  bound  to  give.    He  cited 

<1)  1  B.  &  C.  163;  S.C.  ffD.  &  R.350;  1  L«w 
Joum.  K.B.  99. 
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Daoie  v.  Mitford{Z\  m  analogous  to 
the  present,  where  a  bankrupt,  who  had 
been  committed  for  not  producing  a  ba- 
lance-sheet,  was  held  to  have  been  well 
committed,  although  it  was  not,  in  atrict- 
neis,  a  commitment  for  not  answering  a 
qaestton.  Mr.  Pollock  addfd,  that  Uie 
commissioners  are  still  of  opinion  that 
they  had,  in  aubetance,  put  a  question. 

toi^  Taiterdiu. — The  authority  of  Com- 
missioners depends  entirely  upon  act  of 
parliament.  They  have  power,  in  certain 
cases,  to  put  lawful  questions,  and  to  com- 
mit for  not  answering  them ;  in  others,  to 
call  for  ihe  production  of  books  and  papers, 
and  to  commit  for  the  non-productioo  of 
tbem,  if  there  be  no  jiist  cause  for  the  non- 
production.  It  is  not  suggested  that  this 
person  refused  to  produce  his  book,  or  to 
allow  the  defendants  themselves  to  read 
the  entries  which  were  the  subject' of  dis- 
cussion. Then,  it  is  stUl  contended,  that 
the  deairing  this  man  himself  to  read  an 
entry,  is  patting  a  question  to  him ;  and 
tfaat'faia  Tefiiaing  to  read  the  entry,  is  re- 
fiuhw  to  answer  a  lawful  question,  and 
justifies  the  committing  him  until  he  ahall 
answer  "  such  lawful  question."  The 
Court  of  Exchequer  decided,  and  I  think 
rightly,  that  tfae  commitment  was  not  legal. 
I  should  think,  that  when  that  Court  had 
so  decided,  the  opinion  of  those  gentlemen 
themselres,  who  are  giving  an  opinion  in 
ifaeir  own  cause,  could  not  be  properly 
aoppoaed  to  impreaa  us  on  the  ground  of 
its  authority,  or  to  be  placed  against  that 
which  belongs  to  the  opinion  of  the  Court 
of  Exchequer.  But,  as  we  have  been  told 
that  those  gentfemen  do  still  retain  that 
opinioD,  I  must  aa,j  that,  in  mine,  it  ia 
perfectly  abstird — it  is  a^nst  common 
sense  to  call  this  a  question;  and  any 
respect  which  I  may  personally  feel  fin* 
them,  caimot  and  ought  not  to  prevent  my 
saying,  that,  the  sooner  diey  alter  that 
opinion  the  sooner  will  they  be  enabled  to 
dischai^  the  duties  intrusted  to  them, 
and  wlddk  Uwy  hare  undertaken  to  per- 
form. 

Mr.  Juftice  BayUy,  Mr.  Justice  LiUle- 
dalef  and  Mr,  Juttke  Paries  cwrarred. 

Itule  refused. 
(«)  4B«n.&JUd.a96. 


Jan.  28, 

jcOOPBECHEYERAHDAHiffHBR. 

Sill  of  Exchange — Fictitmu  Name— In- 
dorament. 

1.  Where  a  perxos  accepts  a  luU  of  nr- 
change  payable  to  order,  drawn  by  a  permit 
m  a  Jictitioue  name,  and  knwi  at  the  time 
that  it  ha$  been  dramn  m  eiuA  a  name,  A» 
eteeeptawx  bnub  ^mtopayupenihe  mdarae- 
ment  made  in  the  same  handnriting  ae  (Ac 
drawing ;  and  he  eanmU,  in  an  action  by  an 
indorsee  for  vahct  lake  any  advantage  o^ 
the  indorsement  having  been  made  in  ioeh 
fictitious  name, 

Z.  Where  a  bill  is  drawn  by  procuralitm, 
and  it  appears  to  have  been  t/te  course  o/* 
dealing  in  the  bmines*  of  the  drawer,  that 
bilis  are  drawn,  accepted  and  indorsed  by 
that  procuration,  the  acceptor  a  biU  so 
dramnt  and  payaUe  to  order,  bitw  ^nuetf  to 
pay  upon  an  indorsement  by  the  same  pram- 
rcifiea. 

Aaaumpeit  by  the  indorsee  against  the 
acceptors  of  three  bills  of  exehai^^. 

The  bills  of  exdiange  on  the  face  of 
dioaa  purported  to  be  £awn,  one  1^  Ed- 
mund Woodman  on  the  defendants,  pay- 
able to  Woodman's  order,  by  him  indorsed 
to  John  Darby  &  Co.,  and  by  them  in- 
dorsed to  the  plaintiff ;  the  other  two  pur* 
ported  to  be  drawn  by  Henry  Ulloek  & 
Co.  on  the  defendants,  payable  to  their 
(Ulloek  &  Co's)  order,  and  by  them  indorsed 
to  John  Darby  &  Co.,  and  by  them  to  the 
plaintiff. 

In  the  declaration  it  was  averred,  ths* 
the  first  bill  was  drawn  by  one  John  I)arby, 
the  name  and  description  of  Edmund 
Woodboaan;  and  that  the  other  two  were 
drawn  by  John  Durby,  by  the  name  and 
description  of  Henry  VMoek  &  Co.  There 
were  other  counts  varying  the  descriptiim 
of  the  instruments,  in  order,  if  necessary, 
to  enable  the  plaintiff  to  treat  them  aa 
promissory  notes ;  but  noUiing  tmmed  upon 
the  pleadings. 

The  defendants  pleaded  non  assumpsit. 

The  cause  was  tried,  before  Lord  Ten- 
terden,  at  the  Guildhall  Sittings  afbr  Tri- 
nity term,  1828,  i^en  tbe  following  ap- 
peared to  be  the  principal  facts  :~ 

Jolm  Darby  was  a  perfumer,  carrying 
en  InuimiS  under  the  nm  of  John  Darby 
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&  Co.  The  defendants  were  in  partner- 
ship as  American  merchants.  The  bills  in 
question  were,  in  point  of  fact,  drawn  by 
Darby.  There  was  no  person  in  trade  of 
the  name  of  Edmund  Woodman.  There 
was  a  person  of  that  name,  a  relation  of 
Darby ;  but  he,  being  examined  on  the 
trial,  stated  that  he  had  not  authorised 
Darby  to  use  his  name.  There  was  no 
firm  of  Henry  UUock  &  Co. ;  but  there 
was  a  firm  of  Ullock,  Lancaster,  &  Co.  A 
member  of  that  firm*  being  examined, 
stated,  that  Darby  had  no  atttbority  to  use 
their  names. 

The  bills  thus  drawn  by  Darby  in  the 
names  and  under  the  circumstances  already 
mentioned,  were  accepted  by  John  Meyer, 
one  of  the  defendants'  firm,  in  the  name  of 
the  firm,  for  the  accommodation  of  Darby. 
Being  accepted.  Darby  indorsed  them :  the 
bill  payable  to  the  supposed  Edmund 
Woodman  he  indorsed  in  that  name;  and 
then  again  indorsed  it  by  the  name  of  John 
Darby  &  Co.  The  bill  payable  to  the 
supposed  Henry  Ullock  &  Co.  he  indorsed 
by  that  name,  and  then  »^in  by  the  name 
of  John  Darby  &  Co.  The  bills  thus 
indorsed  were  taken  to  a  person  named 
Green,  a  relaticm  of  the  plaintiflT,  and  were 
by  him  diseounted  tar  and  with  the  money 
of  the  plaintiff.  The  defendant  John 
Meyer  afterwards  admitted  to  Green 
(Darby  being  present  at  the  time),  that 
neither  he  nor  his  firm  had  any  dealings 
with  the  supposed  drawers  of  the  bills ; 
and,  in  fact,  that  he  did  not  know  of  such 
a  firm  as  Henry  Ullock  &  Co.  When  this 
admission  was  madei  the  other  deftndant 
was  abroad. 

In  the  course  of  the  trial,  a  witness  was 
called  on  the  part  of  the  defendants,  who 
stated,  that  he  did  not  believe  the  hand- 
writing of  the  sni^KMed  drawers  to  be  that 
of  Darby.  But  bein^  asked  whether  be 
believed  the  handwriung  of  the  apparent 
drawers,  and  thehandwritii^  of  the  apparent 
first  indoraers  to  be  the  same,  he  admitted 
that  he  believed  they  were.  This  ques- 
tion was  objected  to  by  the  defendants* 
counsel,  on  the  gronnd  that  it  was  a  mere 
comparison  of  handwritii^ ;  and  when  the 
new  trial  was  moved  for,  a  point  was  made 
on  that  question ;  but  it  was  not  pressed 
on  the  argument,  as  the  p]aintifi*'s  counsel 
contcDded  that  the  handwriting  was  snffi* 
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ciently  proved  by  the  plaintiff's  witnesses. 
This  point,  therefore,  passed  without  ob- 
servation by  the  Court. 

Lord  Tenterden  in  his  chaise  to  the 
jury,  stated,  that  the  defendants,  by  their 
acceptance,  must  be  taken  to  have  admit- 
ted that  th^  bills,  as  they  appeared  to  be 
drawn,  were  properly  drawn;  and  that  it 
was  sufficient  for  the  plaintiff,  as  agunst 
those  defendant8|  to  prove  the  handwriting 
of  the  indorsement  to  be  the  same  as  that 
of  tlie  drawing.  The  jury  fiiund  for  the 
^aintiff. 

In  Hilary  term,  1829,  a  rule  bad  been 
obtained  to  set  aside  that  verdict,  on  the 
ground  that,  although  the  acceptance  ad- 
mitted the  bills  to  be  properly  drawn,  it 
was  competent  for  the  acceptor  to  insist 
that  they  were  not  properly  indorsed, 
though  they  might  be  indorsed  in  the  same 
handwriting  as  the  drawii^. 

Against  this  rule, 

Mr.  Attorney  Omerai  and  Mr.  Campbell 
now  shewed  cause. — The  persons  who,  oa 
the  face  of  the  bills,  appeared  to  be  draw- 
ers and  payees,  were  certainly  fictitious 
persons;  but  the  defendants,  by  accepting 
those  biUs  thus  drawn  and  payable,  recog- 
nized an  authority  in  Darby  to  draw  tbe 
bills  in  those  fictitious  names,  and  there- 
fore gave  him  also  authority,  as  against 
themselves,  to  indorse  them  in  those  names. 
This  was  decided  by  Oibson  v.  ffmttr{l), 
and  that  class  of  cases.  There  was  also 
the  admission  of  the  defendant  John  Meyer 
that  he  had  accepted  on  Darby's  credit  and 
for  his  benefit,  and  that  he  knew  there 
were  no  such  persons  as  the  supposed 
drawers.  The  case  might  have  been  dif- 
ferent if  the  drawer's  name  had  been 
genuine,  and  there  had  been  a  supposed 
forgery  of  the  indorsement.  The  defen- 
dants are  supposed  to  know  the  band- 
writii^ ;  and  they  cannot  ol^ect  when  the 
same  band  which  draws,  indorses. 

Mr,  Oumey  and  Mr*  F,  PoOoek,  contnL— 
No  fraud  has  been  committed  by  the  de- 
fendants ;  and  the  admission  of  John 
Meyer  only  shews,  that  at  the  time  when 
he  then  spoke,  he  knew  of  no  such  firm  aa 
Henry  Ultock  &  Co.  But  this  may  .be 
consistent  with  the  fiwt  of  tbeir  believti^ 
at  the  time  of  the  acceptance  that  there 

(1)  >a.Blse.t$0. 
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mu  fiich  a  firm.  The  defendants,  by  their 
acceptance,  undoubtedly  precluded  them- 
selves from  disputing  that  the  bills  were 
dnly  drawn  by  the  persons  whose  nunes 
they  bore ;  bnt,  beinff  made  payable  to  the 
drawer's  order,  nothii^  but  an  indorse- 
ment by  die  drawer  would,  pasa  the  pro- 
perty in  the  bills  to  the  plaintiff,  who  was 
bound,  therefore,  to  prove  the  first  indorse- 
ment before  he  could  recover  against  the 
acceptors.  The  case  of  Robiiuon  v.  Gar- 
row  (8)  is,  for  this  purpose,  an  authority 
in  point.  In  that  case  it  was  held,  that 
the  acceptance  of  a  bill  drawn  by  procu- 
ration did  not  admit  the  propriety  of  an 
indorsement  purporung  to  be  by  tbe  same 
procuration.  Besides,  one  partner  camiot 
bind  his  partners  by  snch  an  accejptanee. 
The  authority  of  one  partner  to  buid  the 
othera  hy  accepting  bills  is  limiMd  to  cases 
within  the  parttwrship  dealings. 

Lord  Tenterden, — Upon  the  point  last 
made,  I  entertain  no  doubt  that,  for  this 
purpose,  the  knowledge  of  one  partner  is 
the  knowledge  of  all.  Upon  tbe  main,  it 
is  clear  that,  though  the  acceptor  cannot 
dispute  the  handwriting  of  the  drawer,  he 
may,  nevertheless,  dispute  the  indorse- 
ment. But  where  the  drawer's  name  is 
foiled  or  fictitious,  the  acceptance  imports 
tbat  the  acceptor  will  pay  to  the  same  sig- 
nature, if  indorsed.  Here,  so  &r  at  least 
as  the  deftndants  knew,  the  drawers'  names 
were  fictitions ;  in  &et,  there  was  no  per- 
son of  the  name  of  Edmnnd  Woodman 
carrying  on  trade,  nor  was  Uiere  any  such 
firm  as  Henry  UUock  &  Co.  That  being 
so,  the  defendants  authorized  Darby,  on 
whose  credit  they  accepted  the  bills,  to 
use  these  fictitious  names,  and  they  are, 
consequently,  boui^  to  pay  his  indorse- 
ment of  thme  names. 

Mr.  Jmttke  Bayley  and  Mr.  Jiutica 
Parke  emcurred. 

Ride  Charged. 
(t)  7  TMBt.  455. 


IThefollomng  ease  oceumd  m  Eiuter  term, 
hut  Of  It  If  upon  the  mme  jmnt  as  Ike  pre- 
ee^^ngt  U  has  been  tkoaght  better  to  give  it 
in  the  present  place.'\ 

May  7.  -  j  'ombs  and  otukrs  p.  tuutouk. 

This  was  an  action  by  the  indorsees 
against  the  acceptor.  The  declaration 
averred  the  bill  to  have  been  drawn  by  one 
Hannah  FickersgiU  for  137/.,  value  re- 
ceived in  wine,  payable  to  her  order,  and 
by  her  indorsed  to  the  plaintiffs. 

The  defendant  pleaded  the  general  issue. 

The  cause  was  tried,  at  the  Sittings  after 
Hilary  term,  1880,  before  Lord  Tenterden. 
the  following  ai^peared  to  be  the  principal 
facts: — 

The  defendant'a  handwritii^,  as  ac- 
c^tor,  was  proved.  The  plaintifli  were 
wine-merchants.  One  of  the  clerks  proved 
the  handwriting  of  tbe  drawing  and  mdors- 
ing  of  the  bill,  which  was  thus — **  Per 
wo.  H.  Pickersgill — John  Fickersgill.'* 
The  witness  further  stated,  that  John 
Pickersgill  was  a  wine-merchant ;  that  the 
plaintiffs  dealt  with  and  sold  goods  to  the 
house  of  H.  Pickersgill,  to  which  John 
belonged ;  that  he  had  often  seen  bills 
drawn,  accepted,  and  indorsed  in  the  same 
manner  as  the  drawing  and  indorsement  of 
the  present  bill ;  but  he  had  never  seen 
any  perscm  called  Hannah  Picker^ll,  and 
only  knew  from  John  of  the  existence  of 
■ueh  a  person ;  and  from  him  he  had 
learned  that  Hannah  Fiekersgill  was  his 
mother. 

On  the  part  of  the  defendant  it  was  con- 
tended, tbat,  even  if  it  be  taken  that  the 
defendant  was  concluded  by  the  acceptance 
from  saying  that  the  bill  waa  not  properly 
drawn  by  the  authority  of  Hannah  PiclEers- 
gill,  the  acceptance  did  not  go  the  length 
of  admitting  that  John  Pidter^U  had 
authority  to  indorse  the  bill. 

Lord  Tenterden,  however,  stated  to  the 
jury,  that  the  drawing,  being  in  a  particular 
form,  the  defendant,  by  his  acceptance* 
engaged  to  pay  to  the  order  of  the  drawer, 
the  order  being  given  in  tbe  same  form. 
The  jury  having  found  a  verdict  for  the 
plaintiff, 

Mr.  Payne  now  moved  to  set  it  aside. 
He  contended,  on  tbe  authority  of  Smith 
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V.  CIietter(l\  and  Robinson  v.  GarTorv(i), 
that  the  acceptance,  although  it  might  ad- 
mit the  authority  to  draw  by  procuration, 
did  not  admit  the  authority  to  indorse ; 
and  that  the  statement  that  the  witness  had 
seen  other  bills  drawn,  accepted,  and  in- 
dorsed in  the  same  manner,  was  not  evi- 
dence of  an  authority  given  by  Mrs.  Pick- 
ersnll  to  indorse  the  present  bill. 

He  also  contended  that,  giving  all  the 
efiect  which  hie  Lordship  gave  to  the 
plaintiflTs  evidence,  the  averment  that  the 
bill  was  drawn  by  Hannah  PiokerBgill  was 
not  proved. 

Lord  Tenterden  was  of  opinion  that 
evidence  of  the  course  of  dealing  with 
tfae  house  of  H.  Pickersgill,  and  dealing 
with  bills  bearing  that  signature  in  the 
fmrm  used  in  the  present  bill,  was  sufficient 
evidence  as  against  the  defendant,  who 
bad  accepted  the  biU  in  that  form,  and 
bound  him  to  pay  upon  an  indorsement  in 
tfae  same  fbrm. 

[To  this  the  rest  of  tfae  Court  agreed.] 
As  to  the  variance. 

Lord  Tenterden  observed,  that  the  objec- 
tion had  not  been  taken  at  the  trial ;  and 
that  the  utmost  the  Court  could  do  would 
be  to  grant  a  rule  to  ^ew  cause,  giving 
liberty  to  the  plaintiffs  to  produce  an  affi- 
davit that  the  name  reidly  was  Hannah. 

A  rule  was  accordingly  granted ;  and  af- 
terwards, upon  an  affidavit  made  by  John 
Picker^ill  that  he  was  the  son  of  Hannah ; 
diat  he  managed  her  business;  drew,  ac- 
cepted, and  mdorsed  bills  fi»r  her;  and 
drew  wad  indorsed  thn  bill  upon  her  au- 
thorial the  role  was 

Diteharged, 

[See  also  Atlport  and  emother  v.  Meek, 
4  Carr.  &  P.,  as  to  the  effect  of  the  accept- 
ance with  reference  to  the  indorsement  of 
^be  drawer.] 

(1)  1  Tens  Aep.  654. 
<2)  7  Tatut.  45S. 
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Jan.  i9.  i  VERNE. 

Ejectment  —  Day  in  Demise  —  Mene 

Profits. 

AWtough  a  judgment  m  ^Ktmentitcm* 
dative  in  an  action  for  mesne  prafite  of  ike 
title  ef  the  leesor  of  the  ptaintiff,  Jrom  tke 
day  laid  sit  the  demue,  $uck  judgment  n  no 
andeHee  in  eueh  am  action  at  to  the  time  far 
wkkk  the  defendant  eeeapied  the  premtief. 
ContequetUly,  it  is  no  objection  <e  tie  right  of 
u  ptamtiff  in  ejeiUmeHt,  that  tke  dmf  the 
demise  is  carried  hack  to  a  tiate  h^fim  the 
defendant  entered  into  posseatien;  prowM 
the  plaintiff',  ai  the  time  he  has  kaianfchMem 
to  lay  the  demise,  had  &e  title. 

Ejectment  tried  at  the  Middlesex  Sit- 
tings after  Hilary  term,  18Sd,  before  hovd 
Tenterden.  It  then  appeared  that  tfae  day 
of  the  demise  laid  in  the  declaration  was 
antecedent  to  the  time  wlien  the  eittry  of 
the  defendant  took  place ;  and  that,  on  the 
day  in  question,  one  of  the  lessors  of  the 
plaintifis  wasUnuelf  inponeuion.  Whevfr- 
upoo  Lord  Tenterden  nonsuited  the  plain- 
tiff*, being  of  opinion,  that  the  judgment  in 
this  action  would  be  oondmive,  in  an 
action  agamst  the  defendant  for  the  mesne 
pro6t8,  for  the  wlude  of  tfae  time  between 
the  day  named  in  the  demise,  and  the  day 
of  obtaining  possession;  eonnquently,  if 
the  lessors  of  the  plaintiffs  were  allowed 
to  recover  upon  this  demise,  they  would 
bereaft^  recover  too  much  against  tha 
defendant  in  an  aetiim  for  mesne  profits. 
In  the  following  E^ter  term, 
Mr.  Attorney  Qenerul  moved  to  aet 
aside  the  nonsuit. — He  subnnaed,  that  the 
^cnonl  rule,  as  to  tfae  ju^ment  in  ejaet- 
meat  h&aag  conclusive  in  an  aetim  fi»r 
mesne  profits,  had  here  been  nrisaMilied. 
That  rule  was  laid  down  by  all  the  Judges 
in  very  clear  terms  in  die  case  oT  Aslin  v. 
Parkin{l).  There,  it  was  held,  that  the 
judgment  was  conclusive,  as  to  the  title  of 
the  lessor  of  -the  plaintiffs,  from  the  day 
laid.  It  was  not  here  sought  to  dispute 
that  proposition.  Then,  came  another 
branch  of  the  rule  in  the  following  words : 
"  As  to  the  length  of  time  the  tenant  has 
occupiedf  the  judgment  proves  nothing,  nor 

(1)  f  Ben.  666. 
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SB  to  the  taltie;  andj  therelbre,  it  muit  in 
all  cases  be  proved  hont  long  the  defen- 
dant has  enjoyed  the  premises,  and  what 
the  value  was."  This  rule  tras  laid  down 
upon  the  unanimous  opinion  of  all  the 
Judges.  The  Court  granted  a  rule ;  and 
now— 

Mr.  Gvmey,  appearing  to  shew  cause, 
admitted  he  could  not  resist  the  applica- 
tion, as  the  rule  was  clearly  laid  down,  and 
appeared  to  he  reasonable. 


18S0.   >  DowBwom,  AunirttTumx, 
Jan.  29.  y        etc.  o.  hauiioh. 

Abatement  iff  suit  by  Death — Nonsmt. 

1.  Whether  the  17  Chas.  2.  c.  8.  (which 
pretenlM  the  abatmg  of  tuitt  by  the  death  of 
either  party  betfoeen  verdict  and  judgment,) 
fiends  to  eases  where  there  has  6tfen  no  wr- 
dict,  but  the  piainl^  hat  been  nonsuited — 
queer e. 

5.  Where  the  representativee  of  a  deceased 
fortjf  have  not  been  able  to  enter  vp  Judg^ 
merU  mthin  two  terms,  m  eonsemence  of  ne- 
eessary  delay  in  the  proewmg  tetters  ofadf 
MmifAvtim,  this  does  not  deprive  ike  other 
party  of  the  advantage  he  gains  by  the  amis' 
tien  so  to  enter  up  the  judgment. 

6.  The  Court  have  not  the  power  in  sut^ 
a  case  to  order  the  judgment  to  be  entered 
-nunc  pro  tone. 

in  this  cause  the  plaintiff  was  nonsuited. 
Application  was  afterwards  made  on  behalf 
of  the  defendant  that  the  Master  might  be 
directed  to  tax  the  defendant's  costs.  The 
ground  upon  which  that  application  was 
made*  the  argument,  and  the  resiilt,  will 
be  found  in  9  B.  &  C.  666 ;  7  Law  Joum. 
K.B.  S18. 

Tlie  plaiittiff  not  having  (as  it  will  hare 
been  seen)  succeeded  in  resisting  the  appli- 
cation for  costs,  they  were  taxed.  It  now 
became  disclosed  to  the  Court,  for  the  first 
time,  that  the  defendant  had  died  between 
the  day  of  trial  and  the  day  in  bank,  the 
return  of  the  jury  process. 

The  cause  was  tried  on  the  I5th  of 
December  1 827 ;  and  the  defendant  died 
on  the  5th  of  January  1838,  the  jury  pro- 
cess being  of  course  returnable  in  the  then 
next  Hiluy  term.. 


The  subsequent  discussion  respeoting 
the  costs  was  made  without  reference,  by 
either  party,  to  the  fact  that  the  defendant 
was  dead. 

The  costs  being  taxed,  ^e  defendant's 
administrator  (with  the  will  annexed  to  the 
letters  of  administration)  sued  out  a  scire 
facias  to  revive  the  judgment  against  the 
plaintiff:  whereupon  the  plaintifi*  obtain- 
ed a  rule  to  shew  cause  why  that  writ 
should  not  be  set  aside.  The  ground  was. 
that  nothing  had  been  done  upon  the  non- 
suit until  Michaelmas  temii  1828,  three 
eatiTe  terms  having  intervened  between 
the  death  and  the  signing  the  judgment 
in  Michaelmas  term,  1828.  It  was,  there- 
fore, contended,  on  the  part  of  the  plaintiff, 
that  the  action  abated  at  common  law ; 
that  the  statute  17  Chas.  2.  c.  8.  did  not 
extend  to  nonsuits  (see  Ttdd's  Practice^ 
p.  933)';  but  that,  if  it  did,  as  the  judg- 
ment was  not  entered  within  two  terms, 
according  to  the  statute,  the  defendant's 
representative  could  not  call  it  in  aid. 

Mr.  Camphell  now  shewed  cause. — This 
objection  cornea  too  late.  The  plaintiff 
having  taken  the  chance  of  a  successful 
diacussion  as  to  the  queati<Hi  of  costs,  can- 
not now  come  forward  with  this  new  obj  ec- 
tion.  The  letters  of  administration  were 
not  obtained  until  June  1828,  in  conse- 
quence of  the  executor  refusing  to  act 
This  carried  the  delay  up  to  June ;  and 
there  was  no  delay  afterwards.  This  being 
the  case,  the  Court  will  not  give  the  plain- 
tiff relief  in  this  summary  manner ;  but 
will  leave  her  to  plead  to  the  scire  facias, 
or  to  bring  a  writ  of  error.  If  the  facta 
furnish  her  with  a  legal  answer,  this  course 
will  not  deprive  her  of  her  legal  rights. 

Mr.  Godtonf  contrlL<— It  is  now  ue  com- 
mon course  to  relieve  in  anch  a  case  upon 
motion.  The  defendant's  representative 
was  not  damnified  by  the  discussion  as  to 
the  question  of  costs  upon  the  other  point; 
and  the  discussion  itself  djd  not  arise  until 
after  he  had  lost  his  right  by  the  delay 
in  letting  the  two  terms  pass  by.  This 
is  supposing  the  act  to  extend  to  nqn- 
suits;  but,  according  to  Tidd's  Practice, 
and  the  words  of  the  act  itself,  it  extends 
only  to  cases  where  there  has  been  a 
verdict.  The  defendant's  representative, 
therefore,  in  either  view  of  the  case,  cannot 
hare  the  benefit  of  Uie  autute. 
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Lord  Tmtenini.— It  ii  not  neceuary  found  in  7  B.  &  C.  459 ;  I  H.  &  R.  Ml ; 

to  tay  whether  this  act  will  relieTe  the  6  Law  Jouro.  K.B.  39. 

representativea  of  a  party  who  has  died  The  following  ii  the  sahttance  of  the  eaae. 

between  a  nonsuit  and  the  day  in  bank.  One  Stockdue,  a  bookseller,  publiihed 

Even  if  it  does,  this  judgment  was  entered  an  infamous  work  called  "Memoirs  of 

np  too  late.  Harriette  Wilson.**   The  character  of  the 

abiobtte.  work  will  be  found  in  the  report  of  the 

  caaeuofStockdalev.  Onwhmi{\),  andPopletl 

Mr.  Campbeii  then  applied  to  the  Court  v.  SloekdaU  (2).    In  the  former,  Su>ckdale 

that*  under  the  special  circumstances  of  unsuccessfully  sought  to  recover  damages 

the  case,  they  would  order  the  judgment  against  a  person  for  pirating  the  work.  In 

to  be  entered  up  nunc  pro  tunc,  according  the  latter,  he  successfully  defended  himself 

to  the  practice  in  Tiddt  p.  932.  at  the  suit'  of  the  printer  of  the  work, 

Mr.  Oodion,  contrA.— The  Court  have  against  the  bill  for  printing,  by  contending 

no  power  to  do  so,  in  such  a  case.  Copley  thmt  the  character  of  the  work  was  so  Infa- 

T.  Day  (1)  is  expressly  in  pcnat.  mous,  it  could  not  entitle  the  printer  to  any 

remoneration  for  printing  it. 

J%e  Comi  were  of  this  opinion ;  and,  The  present  plaintiff  had  brought  an  ac- 

■ecordin^y,  tion  against  Stockdale  for  a  libd  upon  the 

iSafe  r^fiuetL  ^aintiff,  eonuined  in  a  part  of  thu  work. 

The  libel  charged  the  plamtifl^  not  only  with 
.  ,  ,  adultery  committed  with  other  women,  but 
.  with  having  sought  an  intercourse  with 
1830.    \  Harriette  WUson  herself.  For  the  libel  con- 
Jan.  29.  J  ™oaR  a.  cliiibmt.  tained  in  these  iropuutions,  the  plaintiff  re- 
,    ,    _                  „        ,1  covered  700/.  damages  against  Stockdale. 
Libel— Damages  generally  on  ail  counts.  gij^^^y              (^ial  of  that  acUon,  the 

1.  In  an  actum  /or  a  libel,  ike  question  defendant  in  his  newspaper,  called  BeWs 

/ortkecmtsideratient{ftke  jury  itf  not  wAether  Life  m  London,  published  the  article  of 

the  defendant  intemUd  to  produce  an  effect  which  the  plaintiff  now  comfdained.  Itwaa 

•nrwioiu  to  the  plaintiff;  but,  whether  the  in  the  form  of  a  dialogue  between  Stockdale 

pmhUa^on  has  a  tendency  to  produce  such  an  andHarriette  Wilson ;  a  person  who  was  her 

^eet.  reputed  husband  (who  had  been  discharged 

jS.  Wliere  o  general  ju^ment  kae  been  ntuter  the  inaolvent  act,  and  who  was  nick- 

some  of  wAteA  are  named  the  Colonel),  being  supposed  to  be 

goodt^deonw  bad,  anda  court  of  errorfor  presoit,  bat  asleep.    For  the  purpose  of 

lAt*  reason  reverse  the  judgment, — nthetker  the  a^ment  on  the  case  whidi  followed,  it 

such  Court  should^  since  the  6  Oeo.  4.  c.  50,  becomes  necessary  that  the  poem,  as  it  was 

s,  GO  anmrd  a  writ  of  iajwi^,  and  not  a  called,  be  inserted.    It  was  as  follows:— 
Tmire  de  novo — fiwiv. 


This  was  an  action  for  a  libel,  published 
in  a  newspaper  called  Belfs  Life  in  London, 
The  action  was  originally  brought  in  the 
Court  of  Common  Pleas,  in  which  court  the 
^aintiff  obtained  a  verdict,  with  30^  da- 
mages, and  entered  up  judgment  thereupon. 
The  defendant  having  brought  a  writ  of 
error,  the  case  was  ai^ued  in  this  court  in 
Michaelmas  term  1827,  when  the  judgment 
of  Uw  Court  of  Common  Pleaa  was  revened, 
and  a  eeatrtf  de  novo  awarded.  The  report 
of  the  argnment  on  the  writ  of  error  will  be 

(1)  4TBaat  70t. 


ST — CKD — X  AMD  BABaUTTB  W — ^LS — K  ; 
A  tOHDOK  ICIMim. 

Tirms  at  tbe  boar  when  noit  agraa 

To  (ftke  ft  lober  cap  of  tM, 

(A  Tfliy  economic  meal, 

At  Mudiy  folkt  in  Loodon  feel 

Who  are  not  ftbla  to  afford 

Each  day  to  ait  at  dinner  board,) 

St— ckd— «  and  Harriette  W— b— n  SMt, 

Se  Colonel,  too,  a  little  wet, 
ooatomof  an  arternoos,) 
With  recent  verdict  oat  of  tana : 

(l)SC.&P.l67;a.c5B.&amj  rO.&R. 
6t9 ;  4Law  Joan.  K.B.  ItS. 
(t)  S  Cstr.  ft  P.  198;  s.e.  tM.ft  R.SOr. 
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To  fiibatf*  UoM  *,  Inti  MDw  wwr«  pf4a~ 

To  one  thm  hsndred,  t'otbfr  una ; 
Much  St~ck(I — e  fetr'd  leat  mch  a  tunplo 
JSAb  others  follow  the  exmnple. 

CoUmI  ia  bU  tMi>ch»ir  Mt, 
A>d  Hole  DO  aoMM  of  tbeii  diat — 
Zadoodbo  wunotiK  astots  . 
To  entef  much  into  debate ! 
AAd  while  tbey  talked  the  matter  o'et, 
Hejuned  i»,  eo^  wMi  a  ssoi*, 
Jlad  of  Iha  tout      bartbcD  bon. 
Where  'twaa  tbey  me^  I  need  not  atj, 
Twoold  be  but  uuowing  worda  awaj ; 
Sofice,  it  was  a  ndghbourbood, 
Hot  too  won  IcBowB  fw  it&af  gtod. 
Tbo  taaitaio  of  tbo  apannoat 
Showed  what  tba  coo^tooad  "ibabby  anart" 

neaat. 

It  bad  been  amart,  but  ;eara  ago, 

And  diabby  aow,  L.e.  ■O'le. 

Some  coloui'd  pii&ti  wore  on  tbe  widl, 

SooM  fnnied,lHit  most  witb  none  at  all ; 

Moot  of  them  old,  a  lew  were  recent. 

Bat  nooe  of  tbem  were  orer  decent. 

The  "  odd-coaw-abort"  tea  equipage 

Bon  also  some  few  smka  of  age ; 

Tbe  cape  and  Moceia  did  not  aait  i 

The  tea*pot  had  a  aabsiitute 

Of  tb,  instead  of  earthen  spout; 

The  milk-pot  also  WBt  without 

Tbe  rain  appendage  of  a  handle ; 

Aad,  Ugbted  1^  a  siade  eandle. 

They  aat,  and  St— ckd— a  thoa  began  ;— 

■T — CKB — e. 

I  like  it  not ;  some  speedy  plan 
Matt  be  adopMd,  or,  bj  heavaa, 
nreo  hnadrcd  first,  aad  after  aercn. 
Will  take  awa;  all  sort  of  profit. 
Yon  Isueh;  but  I  am  certain  of  it 
Twill  take  the  gold,  aa  baa  been  aaid, 
lalfaaiyoffdia  glagorbtead. 

HABBIETTB. 

Baboon!  yoa're  talkasg  noDsgiaa.  Zo^idat 

What  is  a  paltry  thousand  poundsl 

Let  them  proceed,  hot  do  not  pay 

A  idngle  sous  in  any  way. 

Place  in  myconaael  foil  reliaaoe. 

And  aat  the  laacaU  at  defianeo. 

OT—CKD— B. 

Bat  tbey  wiB  send  me  off  to  jril, 
If  I  to  pay  the  TeitfetafiUl. 

BABKITTTE. 

And  let  them  send  yon,  if  tbey  dan : 
rd  Ekototee  tbemaend  yon  there. 

ST — CKJ) — B. 

Perb^  yoo  would ;  but  I  may  wish 
Yoo  anmred  also,  Mra.— 

*  A  ponoD  named  Bkr^  who  had  NGOTOied  soot 
te^io  ag^daol  Stod^ale  te  a  Nbd  1^  his  tai  dn 

Vot.TIII.  K.B. 


Wfay  sbonld  I  suffer,  who  but  wrote, 
And  foryout  gain,  each  anecdote. 
Yoar  wish,  I  think 's  not  only  rade, 
Bot  nmmra  of  ingratitade. 
If  yon  gal  into  ju\,  why  thea 
You've  only  to  get  out  again ; 
And  notbiog  is  more  easy  now ; 
Serely  I  need  not  (ell  you  how. 
If  yoit  doa't  know,  my  Colooel  bore 
Can  make  the  matter  plain  and  deav ; 
(Imean  when  he's  awake;)  for  he 
With  many  a  prison  baa  been  free. 
And  been  made  free  of  many  a  prison, 
Tbonbaa  I  a^  BO,  aad  with  Maaoa. 

8T — CEO — E. 

Twonld  be  too  hard  to  pay  for  tmtli. 

BAaaiEmc. 

But  toaA  bai  ftr  a  ketner  tooth 
Than  falsehood ;  Ibc  we  may  despiae 
What  we  all  know  a  pack  ot  lies : 
I  wToto  what  was  not  only  new. 
But  abo  in  Ae  anbsmco  — . 

This  actioDi  for  the  publication  of  tbe 
above  article,  was  tried,  first,  before  Lord 
Wynford,  (then  Lord  Chief  Justice  Best,)  in 
the  Court  of  Common  Pleas.  la  the  interim 
it  had  been  found  that  the  ^iatifT  could 
not  obtain  aatisfaetion  for  the  damage  he 
bad  nomtnaUy  recovered  against  Stoekdala, 
«bo  waa  in  priion. 

The  de^dam'a  counsel  anbmtttcd  to  the 
jury,  that  the  pufalicatioa  was  not  Ubellona 
on  the  plaintiff;  that  the  object  of  the  vritert 
of  the  poem  was  to  east  deserved  odium 
upon  Harriette  and  Stockdale,  and  to  shew 
the  state  of  destitution  and  misery,  to  which 
a  course  of  life  like  theirs  would  inevitably 
lead  ;  that  in  so  &r  the  writer  was  to  be 
commended.  Neither,  it  was  contended, 
could  the  circumstanceof  the  words  "tnitV 
and  *'  true,"  as  they  appeared  in  tbe  poem, 
with  reference  to  the  oHgioal  libel  on  tbe 
plaintifi^  affici  his  eharaoter  in  the  sKghtest 
degree :  inasmuch  aa  the  expmsions  were, 
put  into  the  noutha  of  peraont  whom  tbe 
wrher  described  and  intended  to  bold  up  as 
persons  of  the  most  detestable  character. 

As  the  charge  given  to  the  jury  by  Lord 
Wynfisrd  was  afterwards  matter  <^  obser* 
vatton  in  tbe  argument ;  it  is  tliought  ad- 
visable to  give  an  extract  of  tbe  material 
part    It  is  as  follows 

"  It  has  been  very  ably  contended  by  tba 
GMinsd  for  the  defendant^  that  the  only  ia^ 
tA 
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tent  of  this  publication  wu  to  ridieule  tho 
criminal  conduct  of  Stockdale  and  Harriette 
Wilson.  That,  undoubtedly,  is  the  question 
you  have  to  try.  If  you  are  of  opinion  that 
the  only  object  of  the  defendant  was  to  hold 
up  to  iuBt  detestation,  those  persons  who 
are  guilty  of  the  worst  species  of  extortion 
and  robbery,  the  action  must  fail ;  but  the 
defendant  may  have  liad  another  object  in 
view.  The  object  stated  by  his  counseli  is 
such  as  every  body  must  approve. 

"  But  the  question  is,  not  what  the  writer  of 
the  poem  meant,  but  what  the  world  would 
underiitand  as,  the  true  and  proper  construc- 
tion of  the  paper — [bis  Lordship  thm  read 
the  poem  through,  commentti^  on  it  as  be 
passed  along].  There  can  be  no  doubt,  I 
think,  that  the  effect  of  the  verses  is  to 
make  the  public  believe  that  the  slanderous 
charges  against  Mr.  Fisher  were  true.  What 
does  Harriette  Wilson  say  i — 

I  wrote  what  was  not  only  bow. 
Bat  olso  in  its  sobtlance  — >-. 

You  will  easily  fill  up  the  rhyme— you 
are,  I  am  sure,  poets  enough  for  that  pur- 
pose. Is  not  that  a  direct  assertion,  that 
what  has  been  said  of  Mr.  Fisher  was  true? 
If  he  had  suflfered  it  to  pass,  he  would  have 
got  nothing  by  the  former  verdict.  He 
would  have  '  scotched  the  snake,  not  killed 
it.*  People  would  have  said  to  him,  *  True, 
you  have  got  a  verdict  agunst  Stockdale, 
but  your  character  is  not  relieved,  for  it  is 
still  asserted  that,  in  substance,  all  he  pub- 
lished was  true.' " 

It  has  been  already  observed,  that  the 
jury  found  a  verdict  for  the  plaintiff*,  with 
SOL  damages ;  that  the  jud^ent  upon  that 
verdict  was  reversed  in  this  court,  because 
the  judgment  waj  general  upon  all  the 
counts  ;  and  one  of  the  counts  was  bad. 

The  plaintiff,  therefore,  in  pursuance  of 
the  judgment  of  this  Court,  sued  out  a  venire 
de  novoi  and  entered  the  record  for  trial  in 
this  court.  It  was  accordingly  tried,  before 
Lord  Tenterden,  at  the  Guildhall  Sittii^ 
after  Michaelmas,  1828,  when  the  defen- 
dant's counsel  urged  the  same  topics  as  had 
been  urged  by  his  counsel  on  the  former 
trial  in  the  Court  of  Common  Pleas. 

Lord  Tenterden,  in  his  charge  to  the  jury, 
observed,  that  the  pUintiff  complained  that 
the  defendant  published  the  article,  intend- 


[NO'S  BBM(^: 

ing  thereby  to  impute  that  what  had  been 
suted  in  the  libel  published  by  Stockdale 
was  true.  Then,  bis  Lordship  proceeded — 
*'  If  it  really  was  intended  by  this  publica- 
tion to  cast  reflections  on  the  pluntiff,  he  is 
entitled  to  your  verdict.  If  you  think  it 
was  not  intended  to  cast  any  reflection  upon 
the  plaintiff',  but  uptm  Stockdale  and  Har- 
riette Wilson  only,  you  will  find  for  the  de- 
fendant." 

[But,  it  appeared  also,  from  a  note  taken 
by  one  of  the  learned  counsel,  that  bia 
iJordship  added — "  If  you  think  any  one 
would  receive  an  unfavourable  impression 
of  Fisher,  you  will  find  for  the  plaintiff."] 

The  jury  having  found  a  verdict  for  the 
defendant— • 

Mr.Campbell,  in  Michaelmas  term,  1828, 
moved  to  set  aside  tlie  verdict.  First,  he 
contended  that  the  form  of  the  proceeding 
was  incorrect ;  and  that  the  Court,  instead 
of  awarding  a  venire  de  novo,  should  have 
awarded  a  writ  of  inquiry  of  damages. — 
The  judgment  had  been  reversed,  because, 
one  out  of  several  coanta  was  adjudged  to 
be  bad ;  but  the  plaintiff  was  left  in  pos- 
session of  the  good  counts,  with  the  verdict 
of  the  jury  properly  affirming  those  counts 
against  the  defendant,  and  with  a  clear  ad- 
mitted right  to  damages  upon  those  counts. 
By  the  law,  as  it  stood  before  die  6  Geo.  4. 
c.  50.  s.  60,  the  judgment  in  such  a  case 
was  properly  for  a  venire  de  novo,  becaose, 
according  to  the  reason  given  by  Mr.  Justice 
Buller  in  his  work,  Niti  PriuSt  p.  58,  a,  the 
inquest  upon  a  writ  of  inquiry  is  one  upon 
which  no  writ  of  attaint  could  be  brought 
against  a  jury.  It  followed,  therefore,  that, 
by  the  old  law,  if  the  Court  bad  awarded  a 
writ  of  inquiry,  in  such  a  case,  instead  of  a 
venire  de  novo,  the  parties  would  have 
had  no  remedy  by  atuint,  if  that  became 
necessary.  This  objectim  to  the  old  law 
was  removed  by  the  new  jury  act,  6  Geo.  4. 
c.  50.  s.  60,  which  bas  abobsbed  the  writ 
of  attaint;  and  therefore  the  reason  for 
awarding  a  vemre  de  novo  instead  of  a  writ 
of  inquiry  upon  the  good  counts  was  remov- 
ed. He  submitted,  that  the  Court  would 
gladly  entertain  this  view  of  the  subject,  as 
it  would  be  a  reflection  upon  the  admini- 
stration of  justice,  that  damages  should  be 
given  in  cme  court,  and  refused  in  aooUiert 
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upon  the  very  mme  record ;  yet,  such  an 
aoomdy  was  likely,  at  present  to  be  the 
case  in  this  very  cause. 

Seomdly,  he  complained  that  the  jury 
had  been  misdirected  by  Lord  Tenterden ; 
ihKt  his  Lord^ip  had  given  too  much  weight 
to  dw,  supposed  intention  of  the  writer,  and 
not  soffidenC  to  the  tendency  of  the  publiai> 
tion;  fiv,  he  contended  that,  in  point  of  law, 
if  the  publicadoD  were  injorioos  in  its  ten- 
dency, the  intention  of  the  writer  could  not 
affect  the  verdict,  which  in  such  a  case  must 
be  for  the  plaintiff.  In  Bromage  and  ano- 
ther V.  Proi$er{p\  a  new  trial  was  granted 
expressly  because  the  learned  Judge  in 
that  case  had  left  to  the  jury  the  question  of 
btention  in  the  mind  of  the  defendant,  and 
not  that  of  the  effect  of  the  act  done,  as  re- 
garded the  plaintiff ;  the  e0ect,  and  not  the 
mtendon,  is  the  material  question. 

Thirdly,  he  submitted  that  the  verdict 
was  against  the  wetriit  of  evidence ;  the 
artide  bcii^  most  ^arly  a  libel  on  the 
pbintiiK  it  insinaating  that  the  chaise  ooo- 
t^ned  in  Sioekdale's  Ubel  was,  in  substance, 
tme. 

The  Court  observed,  that  it  was  not  com- 
petent to  the  plaintiff  to  raise  the  first  ob- 
jection, as  he  had  himself  made  up  the  re- 
cord, sued  out  the  venire  de  novo,  and  taken 
the  record  to  trial.  Upon  the  other  grounds 
thmr  granted  a  rule ;  against  which, 

Mr,  Attorney  Oeneralt  Mr,  BrmghAitt 
Mr,  Demmmt  and  Mr,  Platte  now  shewed 
caote. — Upon  the  alleged  misdirection,  they 
inasted  that  the  charge  to  the  jury  was  cor- 
net ;  that  the  intention  was  a  very  material, 
diougb  not  the  entire  question  for  the  con- 
aideraiiim  of  the  jury;  and  one  the 
learned  counsel  rew  firom  his  brief  the  note 
he  had  taken,  shewing,  that  Lord  Tenterden 
bad  in  point  of  fact  left  the  efeet  of  the 
publication  to  the  jury,  and  told  them  that 
if  they  thought  any  one  would  form  an  un- 
favourable opinion  of  Fisher  from  the  pub- 
licaticHi,  they  should  find  for  the  plaintiff. 
Upon  the  other  poipt,  they  contended,  that 
the  verdict  was  warranted  by  the  evidence, 
and  that  the  sole  effect  of  the  publication 
was  to  eaatopprobrimn  on  Harriette  Wilson 
and  Stod^de;  and  was  the  same  as  if  it 

^MB.«cC.Mri  a.e.6D.ftB.t96i  3LslrJ« 


had  said,  "  Two  liars'*  (Harriette  Wilson 
and  Stodcdale)  "  aay  so  and  so  of  Mr. 
Fisher." 

Mr.  Cem^heU  and  Mr.  Mannings  contrft. 
First,  the  design  of  the  writer  is  perfectly 
immaterial ;  the  effect  of  what  he  has  done 
is  the  sole  question  as  r^ards  the  verdict ; 
though  the  intention  nay  have  some  influ- 
enee  upon  the  damages.  The  terms  in 
which  Irfn-d  Tenterden  Uft  this  point  to  the 
jury  were  not  so  clear  as  those  in  which  he 
usually  expresses  himself ;  and  the  minds 
of  the  jury  were  consequently  directed 
chiefiy,  not  to  say  entirely,  to  the  question  * 
of  intention,  and  not  that  of  effect.  The 
cases  of  Bromage  v.  Proaser^  Blackbttm  v. 
Blackburn  (4),  and  Haire  v.  Wilton  {5\  and 
Harru  v.  H^tdon,  all  shew  that  the  effect  is 
in  these  eases  the  material  question.  Then, 
secondly,  no  one  can  entertain  a  doubt  as  to 
the  effect  upon  the  mind  of  any  reader 
of  the  article ;  he  would  suspect  that  the 
publisher  meant  to  rast  a  doubt  upon  the 
plaintiff^a  innocmce. 

[In  the  course  of  tbn  argument,  the 
plamtiff's  counsel  also  alluded  to  the  charge 
given  by  Lord  Wynford  in  the  former  triaJ, 
and  the  opbioa  ocpressed  by  him.] 

Lord  Tenterden, — On  the  whole,  I  think 
this  rule  ought  to  be  discharged.  I  do  not 
remember  the  terms  in  which  I  left  the  case 
to  the  jury;  hot  it  is  admitted  dwt  I  said, 
"  If  you  think  any  one  would  from  thia 
publication  form  an  unfavourable  impres- 
sion  of  the  plaintiff,  he  is  entitled  to  your 
verdict."  I  am  free  to  admit  that  I  did  not 
leave  this  point  to  them  in  terms  so  clear  as 
I  wish  I  had.  It  does  not  appear,  however, 
Uitf  when  I  spoke  of  intenuon,  I  said  the 
intention  of  the  wrifrr,  but  of  the  publicatioa. 
I  certainly  never  should  have  thought  of 
leaving  it  to  them  solely  upon  the  question 
of  intention  of  the  writer.  My  opinion,  for 
the  eleven  years  during  which  I  have  pre- 
sided in  this  court,  has  always  been  express- 
ed to  juries  upon  the  tendency  and  effect  of 
such  publications  as  these,  and  not  upon  the  • 
mere  intention  of  the  publisher.  Upon  the 
other  point,  I  am  dearly  of  opinion,  diat 

(4)  4  Blng.  395 }  s.  &  1  Mooreft  P.  33 ;  6  Law 
Joan.  CP.  13. 
(»)9B.ftC643i  s.s.7Law  Joan.  K.a  301. 
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this  piece  of  do^el  is  not  a  libel  on  Bfr. 

Fitber. 

Mr.  Juttice  Bayley. — I  concur  in  opinion 
frith  my  Lord.  The  case  was  left  to 
the  jury  upon  the  qnesttoa,  whether  they 
believed  any  one  irould  Ibrm  an  nnfaTour- 
able  opinion  of  the  plaintiff  from  this  pub- 
lication. On  the  other  point,  I  am  also  of 
opiraon,  that  this  charge,  put  into  diemoatbs 
of  each  persons  as  Harriette  Wilson  and 
Stoekdiile,  is  no  libel  upon  die  plaintiff. 

Mr.  Juttice  Littledale  eoacarred. 

Mr,  JttMtiee  Pariu.—l  concur  in  opfnian 
with  the  lest  of  the  Court ;  I  wish*  with 
my  Lord,  that  the  qnesllon  as  to  the  eflfect 
of  diis  p(ri>Iicatton,  had  been  plaeed  before 
the  jury  in  dearer  terms ;  but  still  I  think  no 
men  of  common  sense  could  fall  to  under- 
stand it. 

RuJe  diicharged. 


T       o»     f    HALL  V.  TAYLEE. 

Jan.  x9.  y 
Error — Delay, 

Where,  Jirom  eonveruUiont  urUh  the  defen- 
daa^t  aUomey  beiobb  niDomiiT,  t(  ap- 
peared that  delay  if  the  oiject,  hut  ntahmg 
had  been  taid  about  a  n/rit  of  error ;  and  after^ 
wardtawrU  of  error  mat  brought;  the  Court 
thought  this  was  not  enough  to  narrant  a 
raU  io  shew  caute  why  the  plaintiff  should 
not  be  at  liberty  to  sue  out  eseetUioii,  not- 
withstanding the  writ  of  error. 

The  defendant  in  this  case  had  brought  a 
writ  of  error,  returnable  in  this  court  on  a 
judgment  in  the  court  of  the  mayor  and 
sherifl^  of  the  town  of  Nottingham. 

Mr.  Coleridge  now  mored  for  a  rule  to 
shew  cause  why  the  steward  of  the  ooart 
should  not  be  at  liber^  to  istufl  executioa, 
on  the  ground  that  the  writ  of  error  ap- 
peared to  have  been  brought  for  delay. 
The  following  were  the  ftcts  relied  npon  to 
prove  that  it  was  so  bought : — 

The  action  was  against  the  defendant,  as 
the  acceptor  of  a  bill.  In  July  18S9,  the 
aetion  being  brought  in  the  court  below,  a 
erqnest  was  made  for  time  until  tlie  follow- 
ing October,  it  being  admkted  that  the  debt 


was  justly  due.  Tfaia  being  refimd,  the 
defendant  pleaded.  On  di^  fixed  for 
the  trial,  in  October,  the  defendant's  at- 
torney called  on  the  plaintiff's  attorney,  and 
said,  that  the  defendant  bad  not  been  aUe 
to  raise  the  money ;  and  that  be  weuld  not 
have  it  before  the  following  Feb^nary. 
Agun  it  was  admitted  that  the  debt  was 
justly  due  ;  and  it  was  {Mvposed  to  give  a 
cognovit  payable  in  the  following  February. 
Tbe  attorney  admitted  he  had  then  obtained 
a  writ  of  habeas  corpus  to  remove  tbe  cause; 
diongh  he  bad  not  exhibited  it  to  die  Court. 
Sabeequently,  and  on  the  saae  day,  he  said, 
"  Tbe  man  cannot  at  present,  asd  if 
time  is  not  allowed  be  must  go  to  gaol,**  or 
to  diatcfiect.  Afterwards  he  said,  be  (the 
attorney)  must  obtain  for  the  defendant  w3l 
the  time  he  could  i  and  timt  it  vfas  his  do^ 
to  keep  the  execution  oat  of  the  defendant's 
house  as  long  as  poesiUt.  To  the  plaintiff's 
^nt,  in  the  court  below,  he  said  on  the 
day  of  the  trial—**  Your  diem  is  as  hard  as 
flint.  My  client  is  very  poor,  and  oaanot 
{My  this  debt  until  after  Christsnas,  and  I 
have  offered  Mr.  Freeth  a  cognovit,  payaUe 
in  February,  so  as  to  giro  my  cHent  dme  to 
get  his  Christmas  accotrota  in(  but  Hr. 
Freeth  will  not  accept  it ;  so  I  must  get  for 
my  client  aU  the  time  I  can  m  malUm  mmf," 
Upon  these  facts, 

Mr.  Cderidge  submitted,  on  the  antli»- 
rity  of  the  cases  of  Pool  v.  CAamocA(l), 
and  Spooner  v.  Garland  and  others  (2),  that 
the  Court  would  grant  a  rule  to  sliew  cause. 
This  hod  been  done  mMiilery.  Counns{i')\ 
although  the  attorney  bad  not  expresriy 
admitted  that  the  writ  of  error  was  broogtit 
for  delay;  but  had  so  admitted  by  infereaee 
only. 

Xop^  Tenterden.—Hete  has  been  m  re- 
ference to  the  writof  error.  What  was  said 
by  the  attorney  does  not  go  for  enough. 

(»)  «  ]fw.&SMw.^4. 
(3)  tBsB.4ri|l.3C9. 
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Weights  and  Measures. 

A  mle  of  goads  by  the  Whwhe»Ur  mea- 
mrtf  ilu^teemaU  not  stating  what  propor- 
tion it  bears  to  the  ia^periat  wuasmrs,  is  void 
bflheS  Geo.  4.  e.  T4. Iff ;  the  Winchester 
measure  being,  far  the  pisrposee  of  that  eee» 
Ikntf  a  meatwre  ettal^hn  ANWCHf/om. 

Thifi  wu  ■■  aetionof  awuraptili.  i 
The  material  count  of  the  dcclaratiM 
slated,  that,  on  the  «8th  of  May  the 
ptamtifF  contracted  and  agre^  with  the 
defendant  to  buy  of  him,  and  the  defen- 
dant agreed  to  eell  to  the  pUiotiff,  the 
whole  of  hie  turnip-seed  wfaioh  shoufal  be' 
produced  from  certain  plants  then  grewing 
on  lands  of  the  defeoduit,  at  the  price  of 
one  guinea  per  bushel,  Winchester  mea- 
sure, and  to  be  delivered  to  the  plaintifif 
at  the  usual  tine  after  ths  same  ahonld  be 
banrsst^  and  tiireslnd;  that  the  seed 
produced  from  the  said  plants  was  after- 
wards harvested  and  threshed,  and  the 
produce  amounted  to  diTers,  to  wit,  thirty 
quarters. 

Breach — That  the  defendant  did  nbt, 
nor  would,  within  the  usual  time,  or  at  any 
other  time,  deliver  the  same  to  the  plain- 
tiff; but,  on  the  contrary,  wrongfully  dis- 
posed of  it  to  some  other  person,  whereby 
die  plaintiff  was  forced  to  puinobase  other 
seed  at  much  higher  prica,  in  order  to 
enable  him  to  deliver  the  same  to  certain 
persons  to  whom  he  had  resold  the  seed  at 
a  profit. 

The  tUrd  count  stated  the  contract  to 
be  for  the  side  of  die  whals  of  th*  defon^ 
daittV  tnm^*aetd  then  crnwnig.  . 

The  d^ndant  pleaded  nan  «t— — y 

The  eanse  waa  tried,  befive  I«rd  Chief 
Juatioe  TeMerden,  at  ihc  Kent  8mnnier 
Assina,  1 808,  when  the  ibllowing  appaai«d 
to  be  the  material  &cts  : — 

On  the  «8th  of  May  ia£7,  the  plaintiff 
and  defendant  met  at  the  bniise  of  a  ftinier . 
near  Hythe,  and  there  entered  into  a  verhal 
agreement,  in  snbsttMca  as  set  ont  in  ^ 
Aedafation*  A  person  of  the  name  tii 
TtBrry,  who  was  present*  wns  called  npon 
to  alale  what  fan  oonstdCTcd  the  auodard 
msamne  9i  earn  or  secdi,  and  he  gnve  it  sa 
Us  o^nioD,  diM  the  impmial  «as  dia 


proper  nwasare,  o^ess  it  was  ofherwisa 
agreed  on  between  the  parties.  The  de- 
Srndant,  however,  insisted  that  the  baigain 
should  be  by  the  Winchester  measure,  and 
tJje  plaintiff  consented.  Terry  made  a 
memorandum  of  tlu  agreement  on  the 
ibllowing  momii^.  The  price  of  seed 
afterwards  rose ;  and  the  plaintiff  proved 
that  he  had  paid  36i.  above  the  price  bo 
would  have  had  to  pay  the  defendant,  fiir 
other  seed  vdiich  Iw  wns  obliged  to  pur- 
chase in  ord»  to  enidde  him  to  perform  his 
contract  with  persons  to  whom  he  had  re- 
sold some  of  the  defendant's  seed. 

On  the  part  of  the  defendant  it  waa  ob« 
jetted— -first,  that  this  wss.a  contract  for 
the  sale  of  goods,  and  i«id  undw  the  i7th 
section  of  ^e  Statute  of  Frauds,  for  want 
of  a  memorandum  in  writing  according  to 
that  section  i — secondly,  ^at  the  sals 
having  been  by  the  Winchester  bushel,  was 
vxnd  by  the  f^etation  of  the  act  for  esta* 
falishiog  UnifitNrnuty  in  Weights  and  Mea* 
snres,  Geo.  4>.  e.  74.  s.  IS.  That  section 
is  in  the  following  tenem 

*'  That,  from  and  after  the  Ist  of  May 
18S5,  (prolonged,  by  6  Geo.  4.  c.  IS,  to 
the  Ist  of  January  1826 — see  the  Statutes, 
2d  Ckitty*s  Statutes,  1116,)  all  contrscto, 
bargains,  sales  and  dealings  which  shall  be 
made  or  had,  within  any  part  of  die  United 
Kingdom  of  Great  Britain  and  Ireland,  fof 
any  wmrk  to  be  done,  or  for  any  goods, 
wares,  merchandises,  or  other  ^inga  to  be 
sold,  delivered,  done,  or  agreed  fer  by 
weight  or  measure,  where  no  special  agree- 
ment shall  be  made  to  the  contrary,  shall 
be  deemed,  taken,  ud  cowtrued,  to  be 
made  and  had  according  to  die  standatd 
weights  and  measures  -ascwtained  by  this 
act;  and,  in  all  cases  where  any  special 
agreement  shall  be  made,  with  reference 
to  any  weight  or  measure,  establiabod  In 
local  custom,  die  ratio  or  prcfwrtion  whku 
every  such  local  weight  or  measure  shaU 
bear  ta  any  of  the  said  standard  weights  or 
racasurea,  shall  be  expressed,  declared,  and 
specified  in  such  a«eement,  or  otherwise 
such  agreement  shaU  be  null  and  void." 

The  learned  Jitdge  reserved  both  the 
points ;  subject  to  which,  the  plaintiff  ob- 
tained a  vercUct. 

In  Midiaelmas  term,  8th  of  Kovember 
18«g— 

Mr,  Bolland  moved  to  8et«H4f!  the  var* 
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diet  and  enter  a  nonmit. — Firat,  he  om- 
tended,  that  the  contract  waa  void  hy  the 
Sutute  of  Fraudst  according  to  the  case  of 
Crothyy.  Wadswortk  {\). 

\J\dr.  Justice  BayUy. — But  all  those  cases 
were  considered  in  the  case  of  Eton*  v. 
Rohertiit)-^  and  it  was  decided,  that  po- 
tatoes in  a  growing  state,  when  the  sub- 
ject of  sale,  were  not  within  the  Statute  of 
Frauds.] 

But  here  the  plant  required  to  be  trans- 
planted. It  was  a  contract  for  seed  ;  and 
the  seed  was  not  in  existence  at  the  time. 
Secondly,  the  contract  was  void,  by  the 
5  Geo.  4.  e.  74,  as  it  was  a  sale  by  mea- 
anre  not  according  to  the  regnlations  of 
the  act,  and  did  not  shew  what  ratio  or 
proportion  that  bore  to  the  imperial  mea- 
sure. 

Lord  TenUrden. — I  concur  in  opinion 
with  my  learned  Brothers  who  decided 
the  case  of  Evans  v.  Roberts.  I  think, 
therefore,  at  present,  that  no  rule  should 
be  granted  on  the  first  point,  though  it 
should  be  granted  on  the  second. 

A  rule  to  shew  cause  having  been  granted 
fand,  notwithstanding  the  intimation  of 
Lord  Tenterden,  it  appears  afterwards  to 
have  been  obtained  on  both  points], — 

Mr.  Ovmtf  now  shewed  cause. — Fint, 
this  was  not  a  contract  within  the  5  Geo.  4. 
c.  74.  The  15th  section  of  that  act  pro- 
vides, that  where  no  special  agreement  is 
made  to  the  contrary,  uie  contract  shall  be 
expounded  with  reference  to  the  weights 
and  measures  prescribed  by  that  act.  Here, 
a  special  agreement  was  made  to  the  con- 
trary ;  and,  therefore,  that  branch  of  the 
aection  is  applicable.  The  next  branch 
provides,  that,  where  there  be  a  special 
agreement  made,  with  reference  to  any 
weight  or  measure  established  Ay  local 
custom,  the  proportion  which  it  bears  to 
the  Impend  measure  shall  be  stated  in  the 
agreement.  But  this  agreement  was  not 
with  reference  to  any  kwal  custom.  The 
Winchester  measure  was  not  established 
by  local  custom.  It  waa  established  for 
the  whole  kingdom,  by  the  Sutate  of 

(1)  6  EsM,  60ti  iod  that  clsa  of  oues,  sU  of 
wbwb  will  ba  fouod  ia  Solvnm's  Nisi  Piins,  tide 
"  SutnteofFimudi." 

(S)  5B.ftCaS9i  S.C.  8D.ftR.611i  4Liw 
Joam.  K.B.  9lS. 


Westminster  the  2d.  The  case  is,  tbere- 
fiire,  not  within  the  provision  stall. 

[He  then  proceeded  to  the  point  on  the 
Statute  of  Frauds ;  and  endeavoured  to 
call  in  aid  the  case  of  Evans  Roberts  ; 
but  the  result  renders  it  unnecessary  to 
give  this  part  of  the  argument.] 

Mr.  Serjeant  Sptmlue  (cwitrA)  was 
stopped. 

Lord  Tenterden. — If  we  were  to  put  upon 
1  the  statute  of  the  5  Geo.  4.  the  interpreta- 
tion we  are  asked  to  do,  its  provisions 
would,  in  a  great  measure,  be  defeated. 
I  am  of  opinion,  that  this  was  a  contract 
within  the  second  branch  of  the  section. 
It  is  not  necessary  to  decide  the  point 
which  is  raised  in  this  case  upon  the  Statute 
of  Frauds. 

The  rest  of  the  Court  concurring— 

Ruleabtokae. 

[For  the  legal  history  as  to  the  Win- 
chMter  bushel,  see  Tyson  v.  Tkomae, 
I  M*Cld,  ^  r,  188.] 


1880.  > 
Jan.  «9.  §  ^^^^ 

Practice — Common  Bail  sec.  stat. 

Common  hail  according  to  the  s/oAifo, 
cannot  heJUed  by  the  plaintiff  after  the  end 

the  term  next  after  thai  in  mhiek  the  writ 
was  retwmal^. 

This  was  an  action  in  debt. 

The  process  was  returnable  in  EaeUr 
term,  1829.  The  declaration  was  filed 
and  a  rule  to  plead  given  in  that  term ; 
negotiations  between  the  parties  having 
been  entered  into  (but  which  were  subse- 
quently bndcoi  on ),  no  oommoa  bail  was 
filed  1^  the  defendant — nor  was  any  pro- 
ceeding taken  till  Michaekkat  term  follow^ 
ing,  when  a  fresh  rule  to  plead  was  riven, 
common  bail  filed  see.  stat.  as  of  Master 
term,  judgment  signed,  and  execution  is- 
sued. A  summons  was  obtained  to  aet 
aside  this  judgment,  on  the  ground  of  the 
irregularity  in  filing  common  hail  see.  ttat. 
after  the  second  term.  It  was  heard  before 
Bfr.  Justice  Littledale.  Mr.  l4u^plow  op- 
posed the  smnmont.   The  eases  of  AmIA 


Digitized  by 


HILARY  TERM.  18S0, 


183 


T.  Pamier  (1)  and  Dm  t.  H^ke*  (8) 
were  relied  on  by  the  defendant  ai  ahewii^ 
the  limit  allowed  to  the  plaintiff. 

Mr.  Laugilom  contended^  that  the  time 
of  filing  was  immaterial,  provided  it  wai 
before  judgment,  and  entered  mmc  pro 
ime;  and  he  cited  the  <fiir(»iB  of  Mr.  Tidd, 
in  the  9th  edit,  of  his  Practice,  p.  242, 
"  In  practice  it  t*  usual  for  the  plaintiff  to 
file  common  bail,  or  enter  a  common  ap- 
pearance for  the  defendant,  at  any  time 
before  judgment  is  signed ;  though,  if  filed 
or  entmd  in  a  subsequent  term,  it  mnst 
be  filed  or  entered  as  of  the  term  in  whidi 
the  writ  was  returnable." 

Mr.  Justice  Littledale,  after  taking  time 
to  consider,  stated,  that,  in  deference  to  the 
authority  of  Mr.  Tidd,  he  would  not  set 
aside  the  judgment,  but  stayed  the  pro* 
ceedings  till  the  fourth  day  of  the  following 
term. 

Aceordii^Iy,  in  this  term, 

Mr.  Cem^  moved  to  set  aside  the  judg- 
ment, Tclymg  on  those  cases ;  and  con- 
tendmg  that  the  £ctwm  of  Mr.  Tidd  was 
not  supported  by  anthcwity.  He  also  cited 
Prigwure  v.  Bradley  {S)y  where,  for  the 
purpose  of  a  nan.  pro*.,  the  time  for  the 
defendant's  appearance  was  limited  until 
the  first  day  in  full  term  of  the  term  follow- 
ing the  return  of  the  writ. 

Mr,  LangtUnv,  for  the  plaintiff,  shewed 
cause  in  the  first  instance,  relying  upon  the 
practice  as  laid  down  by  Mr.  Tidd,  and 
which,  he  said,  was  acted  upon  in  the  pro- 
fession. The  act  of  parliament,  which 
gave  the  plaintiff  the  power  to  file  common 
bail,  did  not  limit  any  time;  and  the  time 
must,  therefore,  be  reffulated  by  the  prac- 
tice. The  ease  of  1 
would  also  shew  that  there  was  no  limit 
bnt  by  the  practice. 

The  Court  directed  the  Master  to  inquire 
into  and  report  to  them  the  practice ;  andi 
acoordiiwly,  this  day. 

The  Master  reported,  that  the  practice 
was  in  general  to  file  the  common  bail 
before  ^  end  of  the  term  next  after  the 
writ  was  returnable.  Whenever  common 
bml  w«a  affirmed  after  that  time,  thepartiea 

(1)  t  Term  R«p.  719. 
it)  7  Term  Rep.  Z06., 
<3)  6  EMt,Sl4. 
(4)  5  Tsm  Reph  65. 


were  informed  by  the  clerk  of  die  common 
bails  that  it  was  filed  at  their  peril. 

Lord  Tenterden. — Here  the  judgment  is 
irregular,  and  must  be  set  asiiM — with 
cosu,  if  the  defendant  will  enter  into  a 
rule  to  bring  no  action. 

JudgmeiU  eet  attde,  mik  coiU, 


1880.   >  wniRTSOH  ».  nxsnioTOH 
Jan.  £9.  J         akd  ahothu. 

Fai^or^Piedge,  j^jfirmanee  of, 

1.  ffketker  a/actor  has  a  right  to  ptedge 
the  goodt  of  hie  prineipalt  under  the  6  Oeo.  4. 
e.  94.  e.  5,  dewndt  upon  the  question  wAe- 
ther  upon  the  balance  of  all  accounts  between 
tiem,  the  principal  it  indebted  to  the /actor, 
Accordmgh  a  factor,  by  the  desire  of  hie 
j^ncipal,  itept  separate  accounts  of  sales; 
m  one  set  <f  whieh  the  principal  mu  solely, 
mdinlhe  other  but  partly,  htteretled.  The 
factor  made  a  pledge  of  goods  consigned  to 
■  him  on  the  UUter  set  of  goods,  for  the  purpose 
of  meeting  a  drtft  drawn  ^  hit  prinayia/ 
against  that  account.  At  the  time  of  the 
pledge,  the  factor,  if  the  general  account  nere 
taken,  was  indebted  to  his  principal  in  a  larger 
sum  than  it  mas  necessary  to  raise  by  the 
pledge.  If  the  accounts  were  taken  sepa- 
rately,the  principal  was  indebted  to  the  factor 

rn  the  account  on  which  the  draft  was 
wn,  and  to  which  account  the  goods  pledg- 
ed belonged  I'—Held,  that  the  factor,  under 
those  circumstances,  had  no  right  to  pledge ; 
and  that  the  person  to  whom  they  were  ping- 
ed could  not  main  them  tigainst  the  prtn- 

2.  Where  the  prineiptU  m  iuck  a  ease 
on^led  for  tome  time  to  make  any  demand, 
or  to  make  any  eonmnmioafjoii  to  the  person 
mho  received  theplet^e,-^Held  that  such  omis- 
sion could  not  be  eoaskUred  as  an  affirmance 
of  the  act  of  the  factor,  unless  it  appeared 
that  the  delay  Aorf  catued  an  alteration  in  the 
mtuation  of  the  parties — in  that  of  the  princi- 
pal for  the  better,  or  in  that  of  the  pledgee 
for  the  worse. 

This  was  an  action  of  trover  to  recover 
the  value  of  the  East  India  warrants  tor  a 
number  of  bags  of  coflfee. 
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The  dBfendanu  pUaded  the  genend 
issue. 

The  cause  was  tried,  before  Lord  Ten- 
terdeo,  at  the  GoUdbaU  Sittings  before 
Hikiry  urm,  The  following  ap- 

peared to  be  the  priocipal  facts 

Although  the  action  was  in  the  name  of 
the  plaintifif  only,  it  was  brought  by  the 
firm  of  Young,  Ross,  Richardson  &  Co., 
muiufacturers  at  Perth,  of  which  firm  the 
plaintiff*  was  a  member.  The  house  was 
m  the  habit  of  shipping  their  goods  to  the 
Eaat  IndtWi  ud  neeiving  in  retura  the 
produce  «r  that  country.  Messrs.  Fennell 
&  Son  were  commission-agents  in  London, 
and  were  employed  by  the  plaintiff  for  ef- 
feeting  aalea  of  the  good*  so  impotiedt  u 
well  as  of  odier  gaoAa  imported  by  the 
plainUfi^  in  respect  of  an  adventure  in 
which  he  alone  was  engaged.  The  bills  of 
lading  were  directed  and  sent  to  the  plain- 
tiff at  Perth,  and  by  him  transmitted  to 
Fennell  &  Son,  who  entered  and  obtained 
warrants  for  the  goods*  and  made  sales  of 
them  onder  the  direction  of  Mr.  Hunter, 
a  merchant  and  correspoodent  of  the  plain- 
tiff in  Ix>ndon.  The  goods  thus  imported, 
some  to  the  joint  account  of  Young,  Ross 
&  Co.)  and  the  others  to  the  plaintiff's 
separate  account,  were,  by  the  [^aintiff''8 
dfwire,  distinguished  by  marks  in  the  ac- 
count of  sales  made  up  by  Fennell  &  Son, 
the  former  being  called  the  H  It  account, 
and  the  lauer  the  H  F  account.  Both, 
however,  were  posted  up  into  one  general 
account  with  the  plaintiff.  Fennell  & 
Son  had  no  direct  correspondence  or  deal- 
ings with  any  other  of  the  firm  of  Young, 
Roas  8c  Co.  This  was  the  general  course 
of  dealing  between  the  parties.  The  coffee, 
which  was  the  subject  of  this  action,  ar- 
rived from  Batavia  on  the  joint  account 
(that  marked  H  R,)  in  1826;  Fennell  & 
Son  obtained  warrants  for  its  delivery. 
The  plaintiff, in  Jsnuary  182G,  addressed 
letter  to  Fapnell  &  Son,  containing  the 
following  paragraph;  — "  To  reimburse 
Mr.  Hunter  for  dome  payments,  I  hav« 
this  post  mat  him  my  dwit  on  yon  at  threa 
months  for  ],37S^  lOs^  o«  accoiMtof  th» 
H  R  account ;  which  please  honour,  and 
if  you  are  not  in  funds  when  it  becomes 
due,  it  can  be  renewed*"  Upon  this  letter 
th«  bill  was  'acoepud  by  Fennell  &  Son. 
Zt  became  due  on  (he  1st  of  May  followiq^ 


and  tbe^  were  not  in  fimda  to  n«et  i*. 
They,  tnerefow,  applied  to  the  de^daatt, 
Measn.  Hensiagtoa  &  Payne,  who  were 
brokers,  for  at)  advs»ce  of  money  for  the 
purpose,  wA  stated  to  ibew  that  they  bad 
coffee  warrants  in  their  custody  to  deposit 
as  security.    The  defendants  thereupon 
gave  Fennell  &  Son  their  acceptance  for 
l,300i« ;  the  proceeds  of  which  were  ai^ 
plied  to  the  payment  of  the  bilU   On  the 
8nd  of  May,  Fennell  &  Son  deposited 
the  warraats  for  the  coffee  in  ^uestkm 
with  the  defendants ;  at  the  same  tune  un* 
dertakisg  to  give  them  satisfactory  security 
in  sugars  on  the  arrival  of  a  ship,  then  ex- 
pectcMl.    The  defendatito  were  informed 
that  the  advance  was  wanted  to  takt  up 
the  ptnintiff's  btU ;  and  it  was  stated  to 
them  at  the  time,  by  one  of  the  FcuwU^ 
that  it  would  be  a  great  injury  to  then  if 
the  bill  were  not  taken  up.    At  this  time 
Fennell  &  Son  were  indebted  to  the  plain- 
tiff, on  the  nhole  account  between  them,  in 
at  least  1,5001.  i  but  if  it  were  to  be  taken 
that  they  had  a  right  to  separste  the  H  R 
and  H  F  accounts,  there  was  on  the  former 
a  small  balance  due  from  the  plaintiff  to 
them.    Fennell  &  Son  had  uioit  after  tbi» 
transaction  any  further  advance  from  the 
defendants ;  and  they,  subsequently,  be- 
came bankrupts.  The  first  intimation  they 
gave  the  plaintiff  of  the  plec^  was  ^Kiut 
September  1827 ;  the  plauiuff  then  desired 
that  no  demand  should  be  made  on  the  de- 
fendaots  for  the  warrants  till  he  bad  settled 
his  account  with  the  FeuwUs.   The  war- 
rants were  demanded  by  the  plaintiff  at  the 
end  of  October  1827.    Be  made  no  offer 
at  the  time  to  satisfy  any  supposed  lien  of 
the  defendants.  A  correspondence  between 
the  plaintiff  and  Fennell  &  Son  was  given 
in  evidmee.  A  matef  ial  leuer,  dated  S4tb 
of  April  1824,  appeared  to  be  the  fin% 
which  directed  the  separation  of  the  ac- 
counts.   It  contained  the  following  par»- 
^aph : — "  For  the  account  of  the  H  Bs  I 
m«osf  the  foUowiMt  pec  Alfitd,  &«.  I 
jnclose  two  bills  of  h^g  for  a  diffec«Bt 
wwHink,  s|ij  H  F|  and  these  you  will  ksep 
en^elyi  jjefvwwfa  and  iqMvfi  takiiifi  wy  ii^ 
Structi<me-  wd  holdii^  the  proceeda  at 
disposal."  In  point  of  faet,  the  accounts  of 
sales  had,  before  the  receipt  of  this  letter, 
been  kept  distinct,  as  was  i^ve  directed. 
But  no  alteration  waa  made-  i^kerwards  in 
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the  mode  of  posting  the  awoubtsi  the  whole 
beii^  broDght  into  (We  general  aooonnt 
with  the  i^aintiff,  as  before. 

These  betngthe  fiicb,  it  was  contended, 
on  behalf  of  the  defendants— firkt,  that,  aa 
the  goods  belonged  to  two  distinct  ac- 
coiinta,  the  plaindGTwas  to  be  considelred 
only  aa  the  agent  of  two  difibrent  sets  of 
persons;  andtnat,  aa  the  existence  of  these 
distinct  interests  in  the  goodd  Wat  vithia 
the  knowledm  of  Ffemtell  8t  Son,  the 
bcton,  and  tnev  were  expressly  required 
by  the  |daiotiff  bitnself  to  make  a  distinc- 
tion betweeti  them,  they  had  a  right  to 
separate  the  two  accounts,  and  insist  on 
cheir  lien  for  the  balance  due  to  them  on 
the  account  to  which  this  cofiee  belonged 
at  the  time  of  the  pledge  (which  was  the 
R  H  account);  and  that,  therefore,  the  de- 
fendants were  entitled,  under  the  6  Geo.  4. 
c.  94.  B.  5,  to  set  up  such  Uen  of  the  fector 
as  a  defence  to  the  action.  The  section  so 
rriied  upon  provides — "That  persons  may 
accept  mi  take  goods,  &c.  in  pledge  from 
any  such  faecor,  &c.»  notwithstanding  they 
may  have  notice  that  the  person  makiiu 
the  pledge  is  a  fector,  &c. ;  but  then  such 
person  so  receiving  the  pledge  shall  ac- 
quire no  further  right  to  the  goods,  8tc. 
than  was  possessed  by  the  fitctor  at  the 
time  of  the  pledge  ;  but  such  person  may 
acquire  such  right  as  the  factor  possessed 
at  the  time  of  the  pledge."  (1) 

On  referring  to  this  statute, 

Lord  Tenterden  was  of  opinion,  that,  as 
the  dealing  of  Fennell  &  Son  were  with 
the  plaintiff  alone — as  it  was  for  his  use 
only  that  the  goods  were  distinguished  by 
separate  accounts,  for  the  purpose  appa- 
rently of  convenience,  but  were  all,  as  be- 
tween the  factors  and  the  plaintiff*  brought 
into  one  general  account,  the  plaintiff  had, 
as  against  them,  and  therefbre  as  against 
the  defendants,  the  legal  title  to  the  whole, 
and  that  the  defendants  had  no  right  to 
insist  upon  a  lien  as  to  a  particular  portion 
of  them ;  and  that  the  remedy  of  the  de- 
fendants, if  any,  must  on  this  point  be 
sought  in  a  court  of  equity. 

It  was  then  argued,  and  contended  be- 
Ibre  the  jury,  that  the  plaintiff,  by  his  con- 
duct in  not  iiiiddD^  a  demand  on  the  defen- 

(1)  See  die  ftstate.  Itt  cutty's  Statotss,  P.3S92 
AMdgaient  of  Stat.  toI.  3,  p.  117. 
V0L.VIU.  K.B. 


dants  as  soon  as  he  knew  of  the  pledge, 
must  be  taken  to  have  affirmed  it ;  and 
that  he  had  no  right  to  lie  by  for  a  time, 
during  which  the  situation  of  the  par- 
ties either  way  might  have  chain|[ed.  The 
question  rai&ed  by  this  ailment  was  left 
by  his  Lordship  to  the  jury — he  intimating 
that,  in  his  opmion,  Uie  mere  silence  wa« 
not  to  be  taken  as  an  aflfirmanee  of  die 
pledge,  unless  the  defendants*  aitnatioa 
were  made  wotae,  or  that  of  dm  plaintiff 
better,  by  the  delay ;  and,  there  being  no 
evidence  in  support  of  the  defendants*  case, 
the  jury  found  a  verdict  for  the  plaintiff. 

In  the  following  Easter  term,  Mr.  Den^ 
man  obtained  a  rule  nisi  to  set  aside  the 
verdict ;  contending  that  the  plaintiff  had 
no  right  to  club  the  two  accounts,  in  order 
to  shut  out  the  lien.  Upon  the  point,  whe- 
ther the  plaintiff  must  not  have  been  taken 
to  have  affirmed  the  act  of  Fennell  Se 
Son  by  his  acquiescence  and  inactivity,  Mr.- 
Denman  contended,  that  the  verdict  wu 
against  the  weight  of  evidence.  And  upon 
the  question,  whether  the  plaintiff  had  been 
a  gainer,  or  the  defendants  losers,  by  the 
delay,  he  moved  upon  an  affidavit  stating 
facts  from  which  it  was  to  be  inferred  that 
the  plaintiff  had  been  a  gainer  by  it. 

Mr.  Aitomey  General  and  Mr.  Campbell 
now  shewed  cause.—The  defendants  had  no 
authority  to  hold  the  goods  under  6  Geo. 
4.  c.  94.  B.  5,  unless  the  factors  had  a  Uen 
upon  them  at  the  time  of  the  pledge.  It  waa 
in  evidence,  that  at  that  time  Fennell  & 
Son  owed  the  plaintiff  a  considerable  sum 
on  the  while  cash  account  between  them. 
Then,  by  what  right  can  the  defendants  pro- 
ceed to  dissect  the  account,  distributing  part 
to  H  R  and  part  to  H  F,  just  to  suit  their 
own  purpose  in  sayii^ — "  these  were  the 
goods  of  HR**f  As  against  the  Fennells, 
and,  consequently,  as  against  the  defendants 
(who  can  stand  only  upon  Fennells'  rights), 
they  were  all  the  goods  of  the  plaintiff,  by 
whom  alone  the  foctors  were  employed; 
though  it  might  be  necessary  for  his  own 
convenience  to  direct  his  agents  to  distin- 
guish the  several  accounts.  He  might  have 
sued  for  them  solely  against  the  Fennells, 
and  they  could  have  no  answer  to  the  ac- 
tion. As  to  the  supposed  acquiescence, 
the  verdict  of  the  jury  is  equivalent  to  the 
affirming,  that  on  the  part  of  the  pluntiff 
there  was  no  improper  delay.  Indeed,  tht! 
s  B 
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plaintiff  had  no  right  to  investigate  bis 

agent's  accounts,  in  order  to  see  the  state 
of  his  affairs,  before  he  made  up  his  mind 
whether  he  would  affirm  or  disaffirm  the 
pledge.  [The  point  raised  by  the  affidavit 
they  met  by  an  affidavit  from  the  plaintiff, 
the  effect  of  which  was  to  shew  that  the 
plaintiff  had  not  gained  by  the  delay.] 
Mr.  Denman  and  Mr,  Jlibbert,  in  sup- 

Sort  of  the  rule. — The  accounts  were  kept 
istinct  in  consequence  of  an  ex^ss  direc- 
tion from  the  plaintiff  himself.  They  had 
always  the  means  of  knowing  at  once  what 
was  the  state  of  each  account,  though  faotJi 
were  put  on  one  sheet  of  paper ;  bat  the 
reducing  them  afterwards  into  one  general 
account,  does  not  alter  the  legal  character 
of  the  transaction.  The  bill,  to  provide  for 
which  these  goods,  which  belonged  to  the 
H  R  account,  were  pledged,  was  drawn 
spedfically  against  the  same  account,  and 
phe  plaintiff  must  have  paid  it  but  for  the 
pledge. 

{Lord  Tenterden. — Fennell'sown conduct 
shewed  what  the  object  was.  He  said, 
*'  X  told  the  defendants  it  would  be  a  great 
injury  to  me,  if  Robertson's  bill  were  not 
paid."] 

But  Fennell  had  a  right  of  lien,  even  as 
against  the  plaintiff,  upon  the  R  H  account. 
The  letter  of  the  84th  of  April  shews  that 
the  accounts  were  treated  as  distinctly  as 
if  they  belonged  to  different  individuals. 
Then,  as  to  the  affirmance  of  the  pledge, 
Robertson,  by  not  interfering  aner  he 
knew  of  the  pledge,  must  be  taken  to  have 
acquiesced  in  it.  Whether  he  did  or  did 
not  gain  by  the  delay,  he  had  no  right  by 
bis  silence  to  lead  the  defendants  to  sup- 
pose that  he  acquiesced. 

Lord  Tenierden. — I  am  of  opinion,  that 
the  plaintiff  is  entitled  to  retain  this  ver- 
dict. AU  the  goods  which  came  to  the 
hands  of  Fennel!  and  Son  came  to  them 
directly  from  the  plaintiff.  The  plaintiff 
was  the  only  person  with  whom  they  kept 
any  account.  At  the  plaintiff's  desire  they 
made  a  distinction  as  to  particular  goods 
coming  by  particular  ships  ;  this  was  done 
in  order  that  the  plaintiff  might  know  how 
to  charge  or  give  credit  to  persons  jointly 
interested  in  the  goods;  but  they  also  kept 
onegeneral account  with  the  plaintiff:  they 
made  him  debtor  and  creditor  for  every 


item,  whether  the  goods  came  by  one  ship 
or  another ;  the  plaintiff  was  the  only  per- 
son with  whom  they  dealt.  It  is  perfectly 
clear  that  you  cannot  separate  the  account 
for  the  purpose  of  giving  the  factors  a  lien 
on  a  particular  part  of  it ;  but,  as  between 
them  and  the  plaintiff,  you  must  look  to 
the  whole  account ;  and  if  on  the  face  of  it 
the  factor  is  tlie  debtor,  he  has  no  lien,  and 
can  transfer  none  to  Uie  person  to  whom 
he  professes  to  make  a  pledge.  Another 
^ound  urged  on  behalf  of  the  defendants 
IS,  that  the  pluntiff,  by  forh6uia^  to  give 
them  notice  that  the  goods  were  his  as  soon 
as  he  knew  of  the  pledge,  confirmed  it. 
The  doctrine  that  a  mere  nonfeasance  can 
be  an  act  of  confirmation,  unless  it  be  fol- 
lowed by  certain  consequences,  is  perfectly 
new  to  me.  if  it  had  appeared  that  the 
consequences  of  his  forbearing  to  give  no- 
tice had  been  an  alteratitHi  in  the  defen- 
dants' situation  for  the  worse,  or  even  of 
his  own  for  the  better,  there  might  have 
been  ground  for  the  a^ment;  but,  on  the 
evidence,  it  appears  the  defendants  were 
not  placed  in  a  worse  nor  the  plaintiff  in  n 
better  situation  by  the  delay,  for  the  affi- 
davits on  both  sides  leave  ^  case  as  it 
stood  upon  the  evidence.  On  the  wbol^ 
it  seems  to  me,  that  there  is  no  ground  for 
contending  that  he  confirmed  Sua  pledge 
by  his  forbearance. 

Mr.JuttieeBayleytLoA  Mr.  JuMttee  LUtle- 
daie  concurred. 

Rule  Mtekarged. 


1890.  I 
Feb.  1.  ( 


AKOKTMOUS. 


Bail,  Just^eation  of—T^imida^oit. 

Where  one  of  the  bail  has  been  intimidtUed 
hy  the  pla'mtiff^s  attorney  $tating  to  Aim,  that, 
if  he  na*  not  prepared  to  pay  the  debt  and 
cotts,  an  execution  might  be  put  into  his  houMt 
at  a  moment's  tgarning,  time  will  be  oUomd 
to  add  and  justify  another. 

One  of  the  bail  not  being  in  attendance, 
Mr.  Piatt  applied  for  time  to  add  and 
justify  another.  He  did  so,  upon  an  affida- 
vit, which  stated,  that  the  plaintiff's  attorney 
went  to  the  house  of  the  bail,  when  he  was 
fll  in  bed,  and  inquired  of  his  wife  if  it  wan 
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true  that  her  husband  intended  to  become 
bail,  and  if  he  was  prepared  to  pay  the 
debt  and  costs ;  and  that  he  informed  her, 
that  in  case  the  bail  justified,  he  would  be 
liable  to  have  an  execution  put  into  his  house 
St  a  moment's  warning. 

Mr»  ArtMtold  opposed  the  application, 
but  submitted,  that,  at  all  events,  the  plaintiff 
ibonld  have  an  opportunity  of  answering  the 
iffidavit. 


service  of  the  notice  any  time  on  Saturday 
would  be  sufficient,  and  that  the  service  had 
been  made  thus  late  entirely  through  in- 
advertence. 

Mf.  Justice  Bayley. — I  think  we  might 
say  here,  "  tgMrantia  nemmcM  exewof 
but,  take  time  till  Wednesday. 


Mr.  Jtatiee  Bayley. — ^Tbat  would  only 
lead  to  increased  expense.  It  seems  the 
bsil  haa  been  intimidated  from  justifying, 
ud  the  application  to  substitute  another  la 
butreasooable. 

Tim  allowed. 


1830. 


1830. 
Feb.]. 


ANOMTMOUS. 


Bait,  JuttykatiM  qf—Iritk  Freeholder. 

An  IriMk  freekMer  ie  not  conq^ent  to 
Jmt^  as  heai. 

It  appeared  on  the  examination  of  one 
of  the  bail  in  this  case,  by  Mr.  Busby,  that 
liis  only  qualification  to  justify  was  a  iree* 
hold  estate  in  Ireland. 

Mr.  Jnttiee  Bayle^g—TheA  is  not  suf- 
ficient. 

'  BaU  rejected. 


1830. 
Feb.  1. 


} 


HIXOK  8  BAIL. 


B<M — Service  of  Notice  of  Juatifcatim. 

Time  alloned  to  serve  a  fresh  notice  of 
jiutyication,  and  to  justify  bail,  upon  an  ajfi' 
davit  that  the  former  notice  nas  served  at  six 
tfcloek  in  the  evening,  owing  to  the  inadver- 
tence ef  the  plaintiff^s  attorney,  and  his  tup- 
poeitim,  that  the  service  would  fie  goad  if 
wusde  during  any  part  of  the  day. 

In  diis  caae,  notice  of  justificaUon  of  bail 
on  Monday,  was  served  upon  the  plaintiff's 
attorney  at  six  o'clock  on  Saturday  evening. 

Mr.  Charles  Phillips  applied  for  time, 
iip<m  an  affidavit  made  by  the  defendant's 
attorney,  stating  that  he  had  believed  that 


AMOKTHOOS. 


Bail — Justification, 

An  affidavit  stating  as  a  ground  for  the 
non'attendance  of  bail  to  justify,  that  he 
came  to  the  defendant^  attorney's  office,  and 
said'he  could  not  attend  on  the  day  named  m 
the  notice  of  justif cation,  is  d^ective ;  it 
ought  to  state  either  the  actual  reason,  or 
that  which  he  alleged,  for  his  inanity  tit 
attend. 

One  of  the  bail  in  this  eaae  did  not  ap- 
pear, whereupon, 

Mr.  R.V.  Richards  applied  for  time, upon 
an  affidavit,  that  the  bail  came  to  the  de- 
fendant's attorney's  office  on  Saturday,  and 
said  he  could  not  attend  at  Westminster  on 
Monday  morning. 

Mr,  Justice  Bayley. — This  affidavit  is  not 
sufficient.  It  should  state  what  reason  the 
bail  gave  why  he  could  not  attend,  or  the 
belief  or  knowledge  of  the  deponent  of  his 
inability  to  do  so,  setting  forth  how  the  in- 
ability arises.  It  may  be  amended  in  these 
particuhus,  and  produced  at  chambers. 


} 


LLOTO  6  BAIL. 


1830. 

Feb.  8. 

Bail-^ust^calion — Tim  for  further  ia- 
^puries. 

Further  time  allowed  to  the  plaintiff  to  in- 
quire concerning  bail,  where  tite  bail  had  told 
the  plaintiffs  attorney  on  the  preceMn/i  day, 
that  Ai«  name  had  been  used  without  his  coa- 
sent,  and  thtU  he  hiew  noting  of  thematter, 

Mr.  C.  Phillips  applied  for  further  time 
to  inquire,  upon  an  affidavit  aetling  forth 
the  foct  above  stated. 
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Mr,  Justice  Bayltj/t — Such  answers  might 
itop  inquiries,  therefinre, 

Time  alloned*  • 


1830. 
Feb.  8. 


1 


NATI.OR  S  BAIL. 


Baitt  Justifieaiion  of.\ 

Ah  i^daoit  of  taerit*  U  not  necestary  to 
ofttam  time  to  Md  and  justify  another  bail, 
where  one  it  r^ected  in  consequence  of  having 
taken  the  heneSt  of  tlu  Inuhent  Debtors  Act. 
It  is  enough  &at  the  defendant  and  Au  attor- 
ney swear  that  they  were  not  aware  of  that 
fact. 

One  of  the  bail  in  this  case  admittedt 
that  in  1825  he  had  taken  tlie  benefit  of 
the  act  for  the  relief  of  insolvent  debtors, 
and  bad  not  since  paid  Uie  debts  inserted 
in  bis  schedule. 

Mr.  C.  Phillips  applied  for  time  to  add 
and  justify  another  bail,  stating  that  the 
defendant  and  his  attomer  were  prepared 
to  make  an  affidavit  of  their  ignorance  of 
the  fact  of  the  bail  having  taken  the  be- 
nefit of  the  acL 

Mr.  Dai/man  submitted,  that  an  afflda- 
Tit  of  menta  was  also  necessary. 

Mr.  Justice  Bayley  (after  inquiring  of  the 

rracUce  firom  the  officers  of  the  court) : — 
have  never  known  such  an  affidavit  re- 

auired ;  and  I  am  informed  that  it  is  not 
lie  practice  to  require  any  other  affidavit 
than  that  which,  it  is  said,  can  now  be  made. 

TimeaUowed. 


1880 
Feb 


80.  \ 
.8.  5 


PHILLIPPI  ■  BAIL. 


Bail^  Just^ieation  qf~~Intimdation, 

Upon  an  cffidavit  swearing  to  the  fact  of 
intimidation  of  bml,  and  a  belief  that  he 
does  not  appear  on  that  accoufU^  it  is  not 
usual  to  permit  t^jidasitt  tn  anrwer  to  be 
filed,  (Old  to  grant  time  only  on  con£lio9 
that  the  statements  made  by  the  defendant  he 
w(  sal^actanly  antmend, 

Mr,  Buku  applied  fat  time  to  add  and 
justify  another  bul,  on  an  affidavit  stating 
that  a  person  whom  the  deponent  believed 


to  have  come  from  the  plamtiff*s  attorney, 
had  called  at  the  house  of  the  bail  who  did 
not  appear,  and  informed  his  wife,  that  if 
he  became  bail  be  would  certainly  be  fixed, 
and  the  belief  of  the  deponent  that  this 
was  the  only  cause  of  his  absence. 

On  Mr.  Justice  Bayley  intimating  that 
there  was  sufficient  ground  to  grant  the 
application, 

Mr.  Steer  asked  leave  to  answer  the 
affidavit,  and  that  time  should  be  given 
only  on  c«idition  diat  such  answer  were 
not  satisfactory ;  but  that,  if  it  should  ap- 
pear that  a  faue  representatimi  was  made 
on  the  part  of  the  defendant,  the  baU  at- 
tendii^;  to  justify  on  a  future  day  should 
be  rejected  absolutely. 

Mr,  Justice  Bayley. — Permission  to  an- 
swer in  a  case  like  this,  is  not  usual ;  and 
the  imposing  of  such  a  condition  would 
only  increase  expense,  as  th^  defendant 
roust  have  a  rule  ntsL 

Timealkmed. 


1880.  ) 
^eb.  6,  J 


Feb 
Costs 


WRIGHT,  ADHnnBTRATUX,  0. 
MunAIA,  OBNT. 

-County  Court — Attorney, 

A  Judge,  under  the  43  Eliz.  c.  6,  is  au- 
thorized to  grant  a  cert^fia^  to  deprive  the 
plaintiff"  of  costs,  where  the  verdict  is  for  leu 
than  Ms.  ( and  the  action  is  not  within  the 
exception  mentioned  in  the  act,)  although  the 
plaintiff'  could  not  have  proceeded  in  the 
county  court.  Such  a  circumstance  may  m- 
^uence  the  Judge  m  Ati  diseretiont  whether 
he  will  grant  ue  eert^cate;  hut  it  it  no  bar 
to  hit  grmUngU,  wAere  As  it  ^ epmisii  thtU 
the  action  oe^at  noitobe  youghl  atoll. 

This  was  an  action  of  assumpsit,  by  the 
widow  and  administratrix  of  a  shwiff'a 
officer  against  an  attorney,  for  the  balance 
of  an  account  for  caption  fees. 

The  defendant  pleaded  the  general  issuei 
and  a  tender  of  10«.  Bd,  to  the  plaintiff  as 
administratrix. 

The  i^aintiff  took  iiine  upon  the  plea  of 
tender. 

On  the  trial,  the  defendant  proved  that 
a  person  called  oi^him  for  payment  of  the 
account  i  that,  lOa.  6d,  appearing  to  be  the 
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balancsi  he  paid  him  that  sum,  which  wu 
afterwards  offered  to  the  plaintiff,  by  her 
icftued*  and  then  returned  to  the  defen- 
dant ;  but  it  turned  out  that  tfaa  bmband, 
tha  sheriff's  a6Sesr,  was  not  at  diia  time 
dead,  though  he  was  oonfiaed  by  his  hut  ill- 
neast  and  died  shortly  afterwards.  For  this 
reason  the  defendant  failed  in  Ins  plea  of 
tender  to  the  plaintiff  as  admnistrairix, 
A  verdict  was  found  for  the  plaintiff, 
lOt.  Gd.  damages;  and  the  Lord  Chief 
Baron,  who  tried  the  cause,  granted  a  cer- 
tificate to  deprive  the  plaintiff  of  costs.  A 
rule  havin|[  been  obtained  on  the  part  of 
tha  plaintiff,  calling  on  th?  defendant  to 
ahew  cause  why  she  should  not  be  allowed 
her  costs,  notwithstanding  Uie  certificate 
of  the  Judge— 

Mr^N.X  Clarke,  on  a  former  day  in 
this  term*  shewed  cause.  —  The  statute 
43  £Uz.  c  6,  under  the  authority  of  which 
this  certificate  was  granted,  is  general 
and  makes  no  exception  as  to  attornies. 
This  is  to  be  noticed ;  because  it  may  be 
contended  by  the  other  side,  that,  .as  the 
defendant  was  an  attorney,  he  yould  have 
a  right  to  be  sued  in  the  superior  courts 
Miy.  The  preamble  of  the  act  certainly 
ipeaka  of  "  suits  which  ought  to  be  deter- 
mined in  the  inferior  courts;"  but  the 
enacting  provision  is  clear.  There  is  no 
reason  why  an  attorney  is  to  be  excluded 
the  bmtfit  of  this  remedial  statute. 

[ATr.  Jiutiet  Ba^ky,— But  how  can  the 
plaintiff  know  that  the  defendBut,  if  sued 
in  the  inferior  court,  will  not  avail  himself 
of  bis  privilege  to  be  sued  in  the  superior 
oourt?] 

When  that  be  done,  the  attorney  would 
have  no  right  to  oomplain.  That  ia  not 
the  present  ease. 

[Mr.  JuUk9  Pmke. — But  in  many  coses 
the  inferior  court  may  not  have  jurisdiction: 
tha  oounty  court,  for  instance.  Where  a 
caqie  of  action  aecruas  ia  <Hie  eounQri  and 
die  defendant  resides  in  another,  tbe 
oouty  court  has  no  means  of  oompeltii^ 
defendant's  appearance.] 

That  isa  case  which  would  apply  to  other 
persons,  as  well  as  attornies ;  and  in  such 
a  case  the  Judge,  in  the  ex»cise  of  bis  dis- 
csetion,  would  not  grant  the  certificate. 
Ha  will  grant  it  only  where  he  thinks  the 
aetion  (like  the  present)  ought  not  to  have 
been  brought  at  all ;  orVhere  the  plaintiff 


eonld  not  resort  to  any  but  the  simeriov 
court.  Cases  may  be  cited,  such  as  tiittk- 
wood  V.  WiUmum  (1)  and  Pyelm  t.  Qih- 
torn  (S),  to  shew  that  the  question,  whether 
the  cause  eould  be  tried  in  an  inferior 
court,  is  the  proper  criterion  by  which  to 
decide  the  question  of  costs;  but  these 
cases  do  not  establish  that  proposition ;  and 
in  Pyofornv.  G^tom^  Mr,  Justice  Burrou^ 
observed — "  The  object  of  the  statute  was 
to  confine  trifling  suits  to  inferior  courts ; 
or,  in  other  terras,  to  fwevent  the  bringing 
of  actions,  which  in  point  of  principle  ought 
not  to  be  commenced  at  all." 

Mr,  White,  contri.— The  Court  have 
already  suuested  reasons  why  the  pre- 
•ent  plain^could  not  sue  with  e^t  in 
any  but  the  superior  oourt.  Had  she  done 
9Q,  she  would  no  doubt  have  been  met  by 
the  defendant's  claim  of  privilege.  In  the 
decisions  which  have  taken  place  upon  dif- 
ferent court  of  conscience  acts,  the  Courts 
have  held,  that  an  attorney  is  not  subject  to 
be  drawn  to  those  courts  unless  expressly 
named :  Gardner  v.  Jetsop  (3),  and  Board 
T.  Parker  In  the  huter,  an  attorney 
plaintiff  wsB  held  not  to  be  bound  by  the 
act,  although  an  attorney  defendant  wae 
expressly  rendered  sul^Mt  to  it.  So  in 
Johnson  v.  Bray  (5), 

The  Court  took  time  to  consider  ;  and, 
this  day,  the  judgment  was  delivered  in  the 
fbllowing  terms  by — 

Mr,  Justice  Bayley. — [After  statiiw  the 
case  and  the  question,  the  learned  Judge 
proceeded] — The  defendant  contend^ 
that  the  statute  of  Elizabeth  restricted  the 
plaintiff's  general  right  to  costs  under  the 
statute  of  Gloucester ;  and  the  plaintiff, 
on  the  other  hand,  relied  on  the  preamble 
to  the  statute  of  Elisabeth,  from  which  it 
would  appear  that  the  statute  itself  was 
confined  to  cases  where  the  cause  of  action 
mi^t  have  been  the  aubjeot  of  inquiry  in 
the  inferior  courts.  After  the  preamble, 
comes  a  provision  against  sheriffs  and 
others  who  shall  arrest  without  first  having 
the  original  process.  Then  comes  the  par- 
ticular section,  which  provides,  that,  "  if, 

(I)  9 Price, 314. 
(3)  8  Moore,  450. 

3)  S  Wils.  43. 

4)  7  But.  47. 
(5)  5Bloon,6tt. 
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upon  any  action  personal  to  be  brought  in 
any  of  the  courts  at  Westminster,  not  being 
for  any  title  or  interest  of  lands,  nor  con- 
cerning the  freehold  or  inheritance  of  any 
lands,  nor  for  any  battery,  it  shall  appear 
to  the  Judges  of  the  same  court,  and  so 
signified  by  the  Judge  who  shall  try  the 
cause,  that  the  debt  or  damage  to  be  re- 
covered therein  shall  not  amount  to  40^., 
the  Court  shall  award  no  more  costs  than 
damages."  On  the  part  of  the  plaintiff  it 
was  sought  to  remove  this  general  enact- 
ment by  a  reference  to  the  preamble;  and 
thence  to  take,  as  a  criterion,  the  question, 
whether  the  plaintiff  could  successfully 
commence  her  action  in  the  inferior  court. 
But  the  ver^  1^^^^  '"^^^  *■  criterion 
was  decided  mnandv.  Sexton(6\  and  there 
the  right  of  the  plaintiff  to  costs  was  put 
on  the  very  ground  that  the  cause  of  action 
(which  was  trespass  vi  et  armu,)  was  not  a 
subject  of  inquiry  in  the  county  court. 
But  Lord  Kenyon  and  the  rest  of  the 
Court  held,  that  this  was  not  the  proper 
criterion,  but  that  the  question  was,  whe- 
ther the  action  came  within  the  terms  of 
the  exception.  It  was  su^ested  by  my 
Brother  Parke,  when  this  case  was  argued, 
that  in  some  cases  the  plaintiff  might  not 
be  able  to  resort  to  the  county  court ;  as, 
where  the  cause  of  action  accrued  in  one 
county  and  the  defendant  resided  in  an- 
other. Such  a  case  as  that,  or  any  other 
in  which  it  should  appear  to  the  Judge, 
that  the  plaintiff  bad  reasonable  cause  for 
proceeding  in  the  superior  court,  will  no 
doubt  have  its  proper  influence  upon  the 
Judge  who  may  try  the  cause,  when  he  is 
exercising  his  discretion  whether  he  will 
grant  or  withhold  the  certificate.  But,  for 
the  reasons  1  have  given,  my  Brother  Parke 
and  I,  who  heard  this  rule  argued,  are  of 
opinion,  that  the  general  provision  in  this 
enactment  is  not  restrained  by  the  pre- 
amble. My  Lord  Xenterden  and  my  Bro- 
ther Littledale,  to  whom  we  have  mention- 
ed the  case,  concur  in  opinion  with  us. 
The  consequence  is,  that  my  Lord  Chief 
Baron  waa  warranted  in  granting  the  cer- 
tificate ;  and  the  present  rule  must  be  dis- 
charged. 

Lord  TmteTden.—l  entirely  concur  in 
opinion  with  my  learned  Brothers  in  the  . 

(6)9TecmBep.S7-. 


construction  they  hare  given  to  this  very 
beneficial  act;  and  I  am  glad  that  the  cra- 
Btruction  thus  given  may  enable  Judges  to 
discourage  actions  which  are  often  brought 
for  very  small  sums;  too  often,  I  think, 
merely  for  the  sake  of  costs. 

Rule  discharged, 

[See  Statute  of  Elizabeth,  and  the  cases 
in  l«f  Chilty't  Statutes,  217.] 


1830.  7 

Feb   6      I     ""'^^  I>AHIB£L. 

Warrant  of  Attorney — Defeazarue, 

WheUier  a  warrant  of  attometft  nhiek  is 
subject  to  a  defeatance,  but  which  defeaxance 
is  not  written  on  the  warrant  of  attorney  before 
it  is  filed,  it  void,  as  between  the  PAariES, 
as  well  as  against  assignees  of  bankrupts  and 
insolvents,  under  the  3  Geo.  4.  e,  S9.  «.  4, 
and  7  Oeo.  4.  c.  57.  i.  33— qusere. 

Held,  by  Lord  Tenterden,  Mr.  JuUiee 
Bayley,  and  Mr.  Justice  LittledaUt  that  oh 
omission  to  to  mite  the  defeasmce  does  not 
avoid  the  warrant  of  attorney  as  bitwebm 
THE  PARTIES ;  hit  Only  as  ogainH  tuck  as- 
signees. 

Held,  by  Mr,  Justice  Parke  ( concurring 
with  an  opinion  previously  given  by  Mr.  Jus- 
tice  Holroyd),  that  suck  omission  rendered 
the  warrant  of  attorney  altogether  voidt  even 
at  hetmen  the  porftrs. 

Judgment  in  this  cause  had  been  entered 
up  on  a  warrant  of  attorney  for  TOOL,  and 
execution  issued  thereon.  There  was  no 
defeazance  indorsed  on  the  warrant  of  at- 
torney ;  but,  from  the  affidavits  which  ap- 
peared before  the  court,  it  appeared,  that 
the  judgment  was  confessed  to  secure  the 
balance  of  an  account  not  adjusted  at  the 
time ;  and  also  to  indemnify  the  plaintiff 
against  any  loss  he  might  sustain  by  exe- 
cuting a  bail-bond  for  the  defendant  in 
another  action  in  which  he  had  been  ar- 
rested at  the  suit  of  some  other  person. 
The  warrant  of  attorney  was  not  filed, 
under  the  3  Geo.  4.  c.  39.  a.  4,  within  four 
days  after  it  had  been  executed,  butbe£^ 
the  twenty<oue  days  judgment  was  enter- 
ed up. 
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A  rule  had  been  obtained,  calling  on  the 
plaintiff  to  shew  cause  why  the  warrant  of 
attorney,  judgment,  and  subsequent  pro- 
ceedings should  not  be  set  aside.  This 
was  moved  upon  affidavits,  which  went  to 
shew  that  the  warrant  of  attorney  had  been 
obtained  fraudulently,  and  had  been  put  in 
force  against  good  faith.  The  fact  of  there 
being  no  defeasance  was  mentioned. 

Upon  shewii^  cause  against  this  rule 
the  jdaintifi*  answered  the  merits ;  but  it 
was  at  length  agreed  to  refer  the  whole 
rule  to  the  Master.  The  parties  then  went 
before  the  Master;  and  upon  the  defen- 
dant's objecting  that  the  warrant  of  at- 
torney was  altogether  void,  under  the 
S  Geo.  4.  c.  39.  s.  4,  for  want  of  defeaz- 
fuice,  the  Master  held  the  objection  to  be 
a  good  one ;  and  directed  the  warrant  of 
attorney  and  judgment  to  be  set  aside. 
Whereupon  the  plaintiff'  obtained  a  rule, 
callii^  upon  the  defendant  to  shew  cause 
why  it  should  not  be  referred  back  to  him 
to  reconsider  his  r^rt ;  against  which 
rolCf  in  Midiaelmas  term  last, — 

Jllr.  FolUU  shewed  cause. — The  case  of 
MorrU  V.  MeUm{X)  will  be  relied  on  by 
the  other  side;  but  the  Court  had  there 
merely  to  consider,  whether  the  act  ren- 
dercd  the  warrant  of  attorney  void  against 
the  assignees  of  an  insolvent  debtor  :  but, 
undoubtedly,  the  opinion  of  Lord  TentCr- 
den,  Mr.  Justice  Bayley,  and  Mr.  Justice 
LitUedale  (Mr.  Justice  Holroyd  being  of 
opinion  contr^)  goes  to  limit  the  effect  of 
the  act  to  cases  between  the  judgment  cre- 
ditor and  the  assignees  of  the  bankrupt 
debtor.  It  is  submitted  that  that  decision 
sbonld  be  reconsidered ;  the  rule  of 
court,  which  was  made  in  1801,  Michael- 
mas term,  42  Geo.  3,  will  otherwise  be  in- 
operative. That  rule  was  made  for  the 
protection  of  the  parties  against  fraud ;  and 
imposed  upon  the  attorney  the  duty  of 
placing  Uie  defeasance  on  the  warrant  of 
attorney.  The  Court  of  Common  Fleas, 
which  had  made  a  similar  rule,  enforced  it 
in  the  case  of  Morell  v.  Dubott{i)  by  set- 
ting aside  the  warrant  of  attorney,  the  rule 
not  having  been  obeyed.  Undoubtedly, 
this  Court,  in  the  cases  otShaw  v,  Evanf{S} 

(1)  6  B.  ft  C.  446 ;  ■.  c.  5  Law  Joora.  K3.  <lt. 
(«)  3  TuaL  SS5. 
(3)  14  Esst.  SrS. 


and  Santom  t.  Ooode(4),  held,  that  the 
omitting  to  comply  with  the  rule  did  not 
vitiate  the  warrant  of  attorney,  but  merely 
left  the  attorney  open  to  punishment  for 
having  disobeyed  ue  rule  of  court.  But 
the  act  of  parliament  in  question  requires, 
in  tenni  the  most  express,  in  section  4, 
that  the  defeasance  sbidl  be  written  on  the 
same  pimer. 

Mr.  Coleridge,  contriL — The  case  of 
Jlfonif  T.  Melkm  is  undistingutsbaUe.  It 
IS  true  Mr.  Justice  Holroyd  there  di^red 
from  the  rest  of  the  Court,  but  this  circum- 
stance leaves  no  room  to  doubt  that  the 
Court  well  considered  the  point  before 
they  decided.  The  words  of  section  4, 
which  are  so  much  relied  on,  are  tied  up 
by  the  words  of  the  preceding  sections;  as 
the  section  itself  speaks  of  sack  warrants 
of  attorney  as  are  mentioned  in  those  sec- 
tions. If  the  section  had  the  meaning, 
which  it  is  sought  by  the  other  side  to 
give  it,  there  would  have  been  no  necessity 
for  introducing  an  express  clause  in  the 
subsequent  act,  7  Geo.  4.  c.  57.  s.  33,  to 
extend  the  provisions  of  the  8  Geo.  4.  to 
cases  of  insolvent  debtors. 

The  Court  took  time  to  consider ;  and, 
on  this  day, — 

Lord  Tenterden — [after  stating  the  facts 
and  the  question,]  observed — We  were 
called  upon  to  review  our  decision  in  Mor- 
ri$  V.  MelUn ;  but  I  am  of  opinion,  that 
the  construction  given  by  my  learned  Bro- 
thers Bayley  and  Littledale,  and  myself,  in 
that  case,  was  the  right  one ;  and  that  the 
warrant  of  attorney  is  not  void,  at  between 
the  partieif  for  want  of  a  defeasance.  It 
has  been  i^ain  contended,  that  the  gene- 
rality of  the  words  in  the  4th  section  of 
this  act,  leaves  us  no  discretion ;  but  even 
these  words  only  provide  that  the  defea- 
sance shall  be  written  on  the  warrant  of  at- 
torney or  cognovit  before  it  be  filed  accord- 
ing to  that  act ;  so  Uiat,  if  it  were  to  be 
taken  literally,  the  not  writing  the  defea- 
sance before  the  execution  of  the  instrument 
would  be  unimportant.  But,  upon  the 
construction  of  the  act  itself,  I  retain  the 
opinion  I  expressed  in  the  case  of  Morrie 
V.  Meliin;  and  I  think  the  provision  in  the 
insolvent  acts,  5  Geo.  4.  c.  61,  and  7  Geo.  4. 

(4)  S  Bsm.  &  Aid.  568. 
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c.  57,  would  not  have  been  introduoed, 
extending  the  pronsiont  of  this  act  to  the 
cue  of  the  assignees  ofin«olTcnt8,irthe  le- 
gislature had  intended  hy  the  act  now  in 
question  to  make  so  general  a  proTision. 
1  therefore  think  that  the  Master  was  mis- 
taken  ;  and  that  this  rule  should  be  Made 
absolute. 

Mr,  Jmtice  Bayletf  and  Mr.  Jus^ce  LU- 
tkdaie  said  th^  concurred  in  opinion  with 
his  Lordihip. 

Mr.  Ju$tiee  Parie. — My  opinion  at  pre- 
sent is  at  variuice  with  that  which  has  been 
expressed  hy  my  Ix>rd  and  my  learned 
Brothers,  and  I  concur  in  the  opinion  which 
was  expressed  by  Mr.  Justice  Holroyd 
upon  this  act  of  parliament.  I  do  not 
think  enou^  appears  in  the  context  to 
warrant  us  in  rejecting  the  words  "null  and 
void  to  all  intents  and  purposes."  There 
certainly  are  acts,  such  as  the  act  relating 
to  ecclesiastical  leases,  where  the  context 
relieTes  against  the  sweeping  effect  of  these 
and  aimilur  general  words ;  but  I  do  not 
think  the  word  "  such,"  in  the  coxmnence- 
ment  of  the  4th  aectton  of  the  present  ae^ 
is  sufficient  to  limit  the  operation  of  (iie 
general  words.  I  therefore  am  of  opinion 
that  the  Master  was  right. 

Rule  absolute  for  the  Master  to 
reconsider  the  cote. 


1830.      >    WOOD  AND  AHOTmR  V,  OBDf- 

Feb.  6.  5  WOOD,  AsstoNSB. 

Mortgage — Usury — Trover* 

1.  Where  a  person  brings  an  action  of 
trover  to  recover  goods,  nhick  have  been 
panned  upon  an  usurious  contract,  the  plain- 
tiff may  recover,  although  he  may  not  have 
paid  or  tendered  to  the  defendant  tke  sum  law- 
juUy  due, 

i.  Where  title-deeds  are  deposited  as  a 
security  for  money  advanced,  before  the  bor- 
rower has  had  a  eonveymce  made  to  him,  the 
lender  has  a  right  to  the  possetnon  of  the 
deed  ^[conveyance  as  soon  as  it  is  made. 

9.  Where  title-deeds  are  so  deposited  upon 
m  hmful  contract,  andafiermartu,  emd  before 
tke  eonveyanee  is  exetMted  to  the  horrmver, 
an  usurious contnut it  made  between  thepar- 
<Mt,  such  usurious  amirael  iviti  mf  e^e^  tke 


right  of  th  lender  to  hold  the  Htlc'deeds  under 
the  legal  contract,  nor  his  right  afterwards 
to  the  custody  of  the  deed  of  conveyance. 

This  was  an  action  of  trover,  by  the  as- 
signees of  Brightwens,  late  brewers  m 
Essex,  bankrupts,  to  recover  firom  the  de* 
fendant  the  possession  of  certain  title-deeds 
of  an  estate  belonging  to  the  bankrupt 
npon  which  the  defendant  claimed  a  lien ; 
and  the  lien  was  denied,  because  it  was 
alleged  the  defendant  h^  been  guilty  of 
usury. 

Plea — the  general  issue. 

The  cause  was  tried,  before  Lord  Ten- 
terden,  at  the  Westminster  Sittings  before 
Easter  term,  1829,  when  the  followii^ 
peered  to  be  the  principal  facts  :— 

The  Brightwens,  the  bankrupts,  were 
indebted  to  the  defendant,  the  amount  was 
secured  by  mortgage  of  an  estate  belonging 
to  one  of  them.  They  were  desirous  of 
purchasing  a  considerable  property  from  a 
person  of  the  name  of  Tabor.  While  in 
treaty  with  Tabor,  they,  for  the  purpose  of 
enabung  themselves  to  complete  that  pur- 
chase, sold  the  estate  in  mortgage  to  the 
defendant  to  Mr.  Alderman  Brydges. 
Upon  the  completion  of  that  purchase, 
5,000?.,  part  of  the  purchase-money,  was 
paid  to  the  defendant  in  satisfaction  of  his 
mortg^.  As  soon  as  he  had  received  it, 
he  handed  it  over  to  Isaac  Brightwen,  it 
being  then  agreed,  that  the  defendant 
should  have  a  mortgage  upon  the  estate 
which  the  Brightwens  had  agreed  to  pur- 
diase  of  Tabor.  This  was  in  September 
18X5.  For  the  5,000^.  thus  handed  back 
to  the  Brightwens,  the  d^bndant  took  dieir 
joint  note  of  hand ;  and  the  title-deeds  of 
the  estate  to  be  purchased  of  Tabor  were 
then  placed  in  the  hands  of  the  defendant's 
attorney. 

There  was  afterwards  some  difierence 
upon  the  question,  whether  the  defendant 
was  to  have  a  security  upon  only  the  free- 
hold, or  npon  the  copyhold,  as  well  as  the 
freehold,  property  purchased  of  Tabor. 
Afterwards,  in  a  conversation  between  the 
defendant  and  one  of  the  Brightwens,  the 
defendant  forced  upon  the  Brightwens  a 
sale  of  a  quantity  <^  barley  at  a  price  so 
muob  above  the  market  pme  that  the  loss 
to  the  buyer  would  be  nearly  lOOl,  He 
waa  remonstrated  with,  but  ke  declared 
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that  a  they  did  mat  take  the  barlay  at  that 
arice  he  woold  not  complete — meaoing  that 
he  would  call  in  his  mcney  which  thus  re- 
mained for  the  purpose  of  being  turned 
into  *  mor^i^  upon,  the  property  in  a 
eeurse  of  pwdbase  firom  Tatwr.  He  was 
asked  if  he  did  not  press  this  upon  Uiem 
in  order  to  have  a  bonus.  He  said  "  he 
did;"  and,  after  some  further  opposition, 
the  Bri^ttwras  bought  the  barley,  and, 
aldiough  the  amket  afterwards  rose,  they 
lost  801.  by  the  safe.  This  was  in  October 
1 8£6.  Afterwards,  and  at  the  end  of  that 
noBth,  the  pnrebase  with  Tabor  was  com- 
pleted, and  the  conveyance  from  him  to 
the  Bri^twens  was  delivered  ov^r  to  the 
defendant,  to  be  kept  by  him  with  the  title- 
deeds  which  had  been  delivered  to  him 
before  this  sale  of  the  barley. 

These  being  the  facts.  Lord  Toiterden 
was  of  opinion,  that  the  plaintiffs  were,  at 
all  events,  entitled  to  recover  back  the  deed 
of  eoBve^uce  from  Tabor  to  the  Bright- 
wens,  which  waa  delivered  to  the  defendant 
after  the  usurious  «iDtract.  Whether  this 
deed  would  draw  after  it  the  title-deeds* 
WIS  a  qnesticm  wUdi  he  reserred  for  the 
cuwidcmtiDn  of  the  Court.  A  verdict  waa 
thereupon  found  for  the  plaintiff*;  it  being 
understood  that,  in  point  of  substance,  it 
foe  that  del^d  only,  leaving  the  plain- 
tiffb  to  move  to  enlarge  the  verdict. 

Accordingly,  in  Easter  term,  1829,  Mr. 
Attorney  General  moved  for  uod  obtained 
a  rule  to  enlarge  the  verdict  to  the  other 
deeds.  And  Mc.  Solicitor  General  (now 
X<ord  Chief  Justice  Tindal)  obtained  a  rule 
for  a  mmsuit,  or  a  new  trial.  He  con- 
tended, first*  on  the  authority  otlUzroy  v. 
CtmlUm  ( 1 ),  that  trover  could  not  be  main- 
tained until  a  tender  i»{  the  money  really 
doe  bad  been  made  and  refused.  There, 
in  a  similar  action,  liord  Mansfield  said — 
**  Tbia  is  an  equitable  action  brought  by 
ihe.  plaintifi'  in  order  to  be  relieved  from  an 
uwriotts  contract.  He  must  come,  therefore, 
with  .clean  hands,  according  to  the  principle 
laid  down  ia  the  case  of  Botanquet  v.  Doth' 
m>o4  (i\  that  chose  who  seek  equity  must 
do  equity.  It;  was  therefore  determined  that 
a  court  of  equity  would  afford  relief  in  such 
cases  only  upon  payment  of  principal  and 
interest.    A  lender  upon  an- usurious  con- 

(%}  llW.Bsp.lAS.  . 
(t)  C«hinEq.tsinp.TAi38. 
Tou  VIXI.  K.B. 


tract  is  precluded  frmn  recovering  anydiing 
upon  such  contract ;  but,  if  the  borrower 
seek  relief,  he  must  first  do  what  is  right 
as  between  the  parties.  Here,  the  plaintiff 
did  not  tender  what  had  been  actually  ad> 
vanced,  and  cannot  therefore  have  the 
benefit  of  this  equitable  action."  In  the 
same  case,  Mr.  Justice  Buller  observed, 
*'  It  is  the  plaintiff*  who  discloses  and  relies 
on  the  usurious  contract  in  order  to  take 
adnatage  of  it;  the  borrower  Inringa  the 
action.  It  is  enough  for  the  defendant  to 
say  that  the  goods  were  pawned  by  the 
]^amtiff.  Then  the  plaintiff^  in  answer,  is 
obliged  to  shew  an  agreement,  by  which 
she  is  entitled  to  have  diese  goods  returaed 
to  her  on  payment  of  certain  interest,  which 
is  usurious  on  the  face  of  it,  and  which  she 
is  desirous  £^  setting  aside,  but  she  has 
done  nothing  to  entitle  herself  to  the  relief 
she  claims." 

The  Court  expressed  considerable  doubt 
as  to  the  law  of  the  case  above  cited ;  but^ 
as  they  would  not  overrule  a  case  in  thie 
court  without  due  deliberation,  they  grant* 
ed  a  rule  to  shew  cause. 

The  second  point  made  by  Mr.  Solicitor 
General  was,  that  the  right  to  the  title- 
deeds,  being  a  right  which  existed  before 
any  usurious  contract  was  made,  drew  the 
conveyance  made  afterwards,  and  after 
such  contract,  along  with  the  utle-deeds 
themselves;  and,  therefore,  that  the.de>' 
fondant  had  a  right  to  retain  ^ut  deed  aa 
weU. 

Both  rules  oonung  on  this  tena  to  be 
heard ; — 

Mr.  Attorney  General  and  Mr.  FolUtt 
for  the  plaintim. — The  case  of  Fitaroy  r. 
Gmllimt  which  was  decided  during  the  hurt 
period  of  Lord  Mansfield's  sitting  in  this 
court,  cannot  be  maintained.  It  is  agaiDBk 
all  Iwd  ^nciple.  [The  other  sick  ad- 
mitted they  coi^d  not  maintun  the  autho- 
rity of  that  case,  although  it  had  been  cited 
without  disapprobation  by  Mr.  Justice 
Lawrence  in  Bamet  v.  Hedley  (3).]  Then, 
upon  the  other  point,  the  defendant  had  no 
right  to  the  deeds ;  but  certainly  not  to 
that  which  was  deposited  after  the  usurious 
contract.  It  is  said  he  was  in  possession 
of  the  title-deeds  upon  a  good  contract, 
free  from  usury.   If  he  was,  it  was  a  con- 

(S)  1  Campb.  157  ;  t  Tsiiot  184.. 
2C 
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tract  to  comi^te  tbe  mortgage ;  and  he 
afterwards  refused  to  comjdete  it.  Then 
was  made  anew  tbe  usurious  contract; 
and  it  is  upon  that  alone  that  he  holds  the 

deed. 

Mr.  Brougham,  Mr.  F.  Potlock,  and 
Mr.  Wightman,  coMrk. — Tbe  deeds  being 
deposited  upon  a  good  contract  untainted 
by  usury,  the  defendant  had  an  equitable 
mortgage  upon  the  estate,  long  before  any 
usurious  bargain  waa  made;  aiid  this  equit- 
^le  mortgage  entitles  him  to  the  cuatody 
of  the  de^  of  amveyaDce  whenever  it  ia 
made  to  liie  borrower ;  this  is  estaUished 
by  a  series  of  cases :  Ruttell  t.  Riusgil{4), 
where  the  deposit  of  the  tiUe-deeds  was 
carried  into  effect,  as  in  this  case,  against 
the  assignees  of  the  bankrupt  borrower  ; 
Barnes  t.  HedUy,  RobarU  t.  WyaU{6), 
shew  the  right  of  the  defendant  to  the 
custody  of  the  deeds.  Indeed,  it  has  been 
held,  that  such  a  deposit  as  this  will  cover 
subsequent  advances,  though  it  is  not  ne- 
cessary for  tfab  defendant  to  contend  for  so 
much:  Ex  parte  WethereU{B), 

The  Court  took  time  to  consider,  and 
this  day  their  opinion  was  delivered  in  the 
following  terms,  by — 

Lord  TVafenfaii.  —  [After  stating  the 
case.] — We  are  of  opinion  that  the  rule 
for  a-new  trial  should  be  made  abso* 
lute.  The  defendant  had  obtained  the 
possession  of  the  title-deeds  of  an  estate 
about  to  be  purchased  by  Mr.  Brightwen, 
upon  a  good  consideration,  unmixed  and 
untainted  with  any  usury  whatever ;  and 
the  question  is,  whether  or  not  he  was  en- 
titled afterwards  to  retain  tbe  conveyance 
from  Tabor  to  Brightwen.  The  objection 
was,  that,  in  the  interval,  there  had  been 
conversations  between  them  by  which  be 
had  insisted  upon  having  a  bomis,  other- 
wise, according  to  his  own  phrase,  he  would 
aofc  **  complete and  it  waa  contended,  on 
behalf  tbe  plaiotiflb,  that  the  deed  of 
conveyance  having  been  delivered  after 
that  CMivttsation  (that  conversation  being 
evidence  of  a  usurious  contract).  Grim- 
wood  could  not  retain  that  deed.  We 
think,  however,  that,  the  original  possesHOD 
of  tbe  title-deeib  being  perfectly  good,  and 

(4)  1B».C.C.K9. 

(5)  STnmt  (68. 
(«)  11TSI.SW. 


free  from  any  vice,  or  any  kind  of  oawy, 
it  gave  him  a  right  to  tbe  estate  whenever 
Tabor  should  convey  the  estate  to  Bri^it- 
wen  ;  that  he,  having  a  right  to  tbe  estate 
whenever  it  shotild  be  conveyed,  bad,  we 
think,  upon  further  consideration,  a  right  to 
the  deed  of  conveywice.  The  verdict  taken 
was  ccmfined  to  that  deed,  and  we  think 
be  is  entitled  to  retain  that  deed;  and,  con- 
sequently, the  rule  for  a  new  trial  should 
be  made  absolute.  Tbe  rule  obtained  on 
behalf  of  the  plaintiff,  that  the  verdict 
abould  stand  aa  a  aecnrity  for  die  deliver- 
ing up  of  tbe  other  deeds,  mnat  be  dis- 
charged. 

Rtie  aeeordmgly.* 


Feb  8      )     'OWLER  V.  COfTXB. 

Bantrtipt-'  Third  commuMWH, 

When  a  person  has  been  t»ic*  a  bsmtrapf, 
and  hit  estate  under  the  second  eommistum 
has  not  paid  IBs.  in  the  pound  t  atktrdeamF' 
nussion  taken  out  against  AtM  is  sUuolutely 
void,  and  affords  no  proleotionf  even  to  hSs 
persotttfor  debts  tontrael^  aitie  the  oeeoad 
commswm. 

This  case  came  before  tbe  Court  in  the 
form  of  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  defendant  should  not 
be  discharged  out  of  custody,  be  bavii^ 
become  a  Ininkrupt,  and  obtained  bis  certi6- 
cate.    The  following  were  the  facts : — 

The  defendsnt  had  been  three  time*  a 
bankrupt ;  no  dividend  whatever  had  been 
paid  under  either  of  the  commissions,  but 
under  each  he  had  obtained  his  certificate. 
The  debt  in  this  actH>n  arose  upon  a  1^  <^ 
exchange,  and  was  contracted  between  thn 
second  and  the  third  commissions. 

Tbe  case  was  argned,  in  Michaelmas  term 
last,  by  Mr*  Cmmm,  fin:  tbe  plaintiff ;  and  bf 
Mr.  Oumey  and  Mr.  Plait,  for  tbe  defendant. 

For  the  olaintiff,— the  case  of  Till  v.  WH- 
MJi(l),  or /ftU  and  ofArrs  V.  l^iiHm,  was  re- 
lied on  as  expressly  in  point.  There,  a 
second  commission  issued  uainst  a  bs^- 
nipt,who  had  not  obtainea  his  certifloatn 

*  Ths  litis     this  esse  shsvld  be  WsoAaU  ai^ 
Mkr.  utiiMn.  V.  GrMWWorf. 
.(1)  7  B.ft  C.M4}  s.e.  tM.fcB.5aO;«Lnv 
Jsan.K.B.lf7. 
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nder  a  piwiw  anMsdi^  oommisrioD, 
wMB  beU  to  be  altc^etlieT  void ;  aa  the  pro- 
per^ all  Temaioed  veMed  in  die  acsignecs 
noder  the  fim  comminmi.  Here,  the  same 
reaion  applied,  because,  aa  the  bankrupt  had 
not  {wid  16*.  in  the  pound  under  the  second 
oomnienoo,  all  the  property  became  ae- 
tnUy  veMted  m  the  assignees,  under  the 
lS7m  section  of  6  Geo.  4.  c.  16.  In  this 
respect  the  act  difiered  from  the  prwrions 
net,  £  Geo.  S.  c.  SO.  a.  9,  which,  in  such  a 
case,  did  not  abaohitelv  vast  the  property  in 
^  aaaignMi,  bat  only  rendered  it  2wUr. 
Htr^  M  by  tiie  langnage  of  the  lS7ih  aee- 
tioB,  the  pn^er^  abeolutely  Tested  in  the 
asrignesa,  thaw  was  nothing  npcHi  which  the 
third  commiaaion  could  operate.  This  view 
of  the  caae  was  taken  in  Ex  parte  Robinton 
(S).    See  also  In  r«  CoUman  (4). 

For  the  defendant, — it  was  contended,  that 
the  third  comnrission  was  voidable  only, 
and  not  absolutely  Toid ;  and  that,  if  the 
reasoning,  as  to  tliere  beii^  no  property  to 
operate  upon,  waa  aoiud  as  a  test  of  the  va- 
l^tty  of  a  commission,  it  would  tnperate  to 
defeat  ^  second  eoromiaaim;  wr  it  ap- 
paarad  there  WM  DO  pn^ierly  obtained  under 
it;  that  section  127  of  the  act  6 Geo. 4. 
C.I6.  cntttled  the  d^ndant  to  be diadwi^p- 
■d,  if  the  debt  were  a  debt  proveable  under 
dw  conmiasion,  and  relieved  the  bankrupt 
from  the  neceaaity  of  establishing  the  com- 
miaaioB  itaelf ;  and  that  the  remedy  of  the 
creditor  should  be  obtained  by  application 
ID  the  great  aeal  to  supersede  the  commia- 
sioa. 

The  Court  took  time  to  consider ;  and,  on 
this  day,  the  judgment  was  delivered  in  the 
ibllowing  terma  by 

Lard  Tatterdm.  —  [After  stating  die 
&etB  and  the  question,  his  Lordship  pro- 
ceeded]— It  wss  oontended  that  the  third 
eommission  was  not  void,  but  voidable  only ; 
aod  in  support  of  this,  reliance  was  placed  on 
the  ISOth  section,  by  which  the  certificate 
is  made  evidence  of  the  tradii^,  bankruptcy, 
eommission,  and  other  proceedings  prece- 
dent to  the  obtaining  the  certificate.  But 
we  think  diis  means  only,  that  the  certificate 
flimll  be  evidence  of  those  Acts ;  leaving 
nntooehed  the  qnesUon  as  to  the  validity  of 
Ae  commission. 

(3)  1  Moat.  &H' A.  49. 
(«>  Ibid.  15. 


[His  Lordship  then  enmnerated  the  eases 
which  were  cited  in  Tiii  v,  WiUm,  and 
which  will  be  found  in  the  report  of  that 
case.] 

All  these  authorities  were  considered 
the  Court  in  the  case  of  Till  v.  fFilson,  which 
in  substance  is  undistinguiahable  from  the 
preaent.  We  see  no  reason  to  alter  our 
judgment  in  that  case ;  we  think  that,  under 
such  drcumatanoea  aa  these,  the  Lord  Chan- 
cellor had  DO  Wal  power  to  issue  the  third 
oommisskm.  fa  this  respect,  as  was  ob- 
served in  the  argument,  the  language  of  the 
6  Geo. 4.  c.  16.  s.  1X7.  isstroiuer  uan  that 
of  the  5  Geo.  2.  c.  SO.  s.  9.  In  the  latter, 
the  future  property  is  made  UMe  only ;  in 
the  present  act  it  is  absolutely  vested  in  the 
assignees.  We  do  not  see  how  we  could 
give  eflect  to  this  provision,  or  to  the  check 
which  it  was  intended  to  put  upon  persons 
like  the  present  defendant,  if  we  did  not 
bold  that  the  third  commission  was  abso- 
lutely void.  The  rule  for  discha^ii^  him 
out  of  custody  must  therefore  be  dis- 
charged. 

Ride  dmihaTged, 


18S0.     \  TOCKSaV.THlCBILBBAWATBB- 

Feb.  8.  >     woaxs  cohfaitt. 

Case —  Wttier-work* — Pipee, 

Where  an  act  of  partiameat  giees  pomer 
to  a  company  of  proprietors  of  water-works 
to  open  the  highway,  in  order  to  put  on  and 
repair  pipes  for  the  empty  of  water,  they  are 
IMle  to  answer  m  damages  for  on  injury 
occasioned  in  consequence  of  the  highway 
being  rendered  fomdrous  through  the  want 
of  repairing  one  of  the  pipes;  although,  by 
arrmgement  between  them  and  thnreMomen, 
the  |»pc  in  question  was  one  of  a  class  widdk 
were  pmd  for,  and  were  the  property  of  tke 
cwtoflwrt. 

This  was  an  action  on  the  cue  against  the 
defendants,  the  governor  and  company  of 
the  Chelsea  Waterworks,  for  allowing  their 
pipes  laid  under  the  surface  of  the  highway 
to  be  out  of  repair  t  in  consequence  of  whi^ 
the  water  escaped  from  the  pipes,  the  high- 
way became  foundrous,  and  the  plaintiff's 
horse,  driven  by  him  in  a  chaise,  fell;  and 
the  horse  and  ebaiat  ware  iquitd. 
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The  defendants  plei^ed  die  general  issue. 

The  cause  was  referred  to  a  gentleman  at 
the  bar,  who  was  to  state  in  his  »ward  any 
point  of  law  which  should  be  raised  before 
Mm.  Having  made  his  award  in  favour  of 
the  plaintiff,  he  found  the  special  matter  in 
the  following  terms  : — 

**  But  in  order  that  the  defendants  may  not 
be  precluded  from  taking  the  opiiuon  of  the 
Court  upon  the  general  obligation  of  the  said 
governor  and  company,  in  such  cases  as 
the  one  in  controversy  in  the  said  cause,  I 
hereby  certify,  that  Uie  above-mentioned 
damages  constitute  the  amount  of  the  da- 
mages ausuined  by  the  sud  plaintifl^  by 
treason  of  hn  chaise  being  overturned  as 
hereinafter  mentioned ;  tliat  the  said  defen- 
dants were  incorporated  in  pursuance  of  a 
certain  act  of  parliament,  passed  in  the 
etghth  year  of  his  late  Majesty  George  the 
First,  c.  S6,  for  the  better  supplying  the  city 
and  liberties  of  Westminster,  and  parts  ad- 
jacent, with  water ;  whereby  it  was  enacted, 
-'that,  in  case  the  said  defendants  ^uld  find  it 
needful  to  lay  any  pipes  in  or  near  any  high- 
way or  road,  it  should  be  lawful  so  to  do, 
and  that  they  should,  and  were  thereby 
obliged  sufficiently  and  efiectually,  at  their 
own  expense,  from  time  to  time,  to  repair, 
-anend,  and  inake  good,  aneh  roads  or  high- 
ways as  often  as  occasion  should  require  ; 
also,  that  they  should  and  might  from  time 
to  time  have  free  liberty,  power,  and  autho- 
rity, to  lay  pipes  from  their  waterworks,  and 
branches  from  the  main-pipes,  in  or  tfarou|^ 
any  of  the  streets,  passages,  common  grounds 
or  places  in  or  about  Westminster,  and  the 
paru  adjacent,  for  conveying  the  said  water, 
to  serve  and  supply  the  inli^itants  in  and 
about,  the  city  of  Westminster,  and  the  li- 
berty thereof,  and  divers  other  places  in  the 
county  of  Middlesex,  and  for  tliat  end  to 
break  up  the  pavenwnta  and  grounds,  and 
dig,  and  sink,  for  laying,  amenaii^,  and  re- 
pairing such  pipes  or  branches  from  time  to 
time — they,  so  soon  as  might  be,  filling  up 
and  making  good  die  same,  and  taking  and 
carrying  away  the  rubbish ;'  that,  in  pursu- 
ance of  the  said  act  of  parliament,  the  aaid 
defendants  laid  down  main-pi pes,and  branch- 
pipes,  and,  before  the  escaping  of  the  watn 
as  hereinafter  mentioned,  had,  &r  the  pur- 
pose of  supplying  the  inhabitants  of  houses 
which  abutted  on  a  certain  hi^^way,  called 
Bond-street,  with  mter,  laiddiomi  under  the 


said  highway  a  branclHpipe;  that  after- 
wards, and  before  ike  said  escape  of  the 
water,  the  said  defendants  perforated  tbe 
side  of  the  last-mentioned  branoh-jMpe,  and 
adapted  to  the  said  perforation  a  leaden  aer- 
vice-pipe,  extending  under  ground  from  the 
said  branch-pipe  to  a  certain  ciateni,  whidi 
then  and  there  belonged  to  the  house  of  one 
Ellis,  abutting  on  the  said  street,  so  as  to 
allow  the  water  supplied  by  dwrnnn-pipea  to 
the  said  last-mentioned  branch-pipe,  to  flow 
dirough  and  ^ong  the  said  leaden  fervicfr- 
pipe  into  the  aanl  cisteni;  that  the  laafe- 
mentUmed  pipe  ^asaed  pMtly  under  the  aaid 
h^;faway,  before  it  urrind  st  the  preimaei  of 
the  sud  Ellis;  dwt  tiie  aaid  defondaats 
opened  the  ground  in  the  said  ,  hi^wi^,  in 
order  to  lay  the  last-muitioDed  pipe,  end 
the  said  Ellis  paid  the  phtmber  for  the  p^»e 
itself;  that,  afterwards,  the  part  of  the  last- 
mentioned  pipe,  which  so  as  aforesaid  passed 
under  the  said  highway,  became  defective, 
and  the  water,  flowing  into  it  from  the  las^ 
mentioned  branch-pipe,  escaped  and  render- 
ed the  said  highway  nmndroM ;  diat,  iriiilat 
the  water  was  so  as  aforesaid  eseqmig  (al- 
though  the  said  de&ndaitfa  had  notsee 
thereof),  they  did  not  take  any  Beaaure  to 
prevent  aach  escape^  but  continued  ta  drire 
vritb  their  worka  water  into  their  maiiip 
pipes,  and  thence  into  the  last-moitioMd 
branch-pipe,  and  to  sufl^  and  permit  audi 
water  to  flow  from  the  last-moitioDed 
branch-pipe  into  the  said  defective  part  of 
the  said  leaden  service-pipe,  and  thence 
under  the  said  highway,  whereby  the  said 
highway  became  greatly  foundrous,  inso- 
much that  by  reason  thereof  the  chaise  of 
the  said  plaintiff  afterwards  lawfully  pass- 
ing along  the  same  was  overturned,  and  tite 
said  plaintiff  thrown  out  of  the  said  chaise 
and  hurti  and  the  said  chaise  and  the  homm 
drawing  the  aama  were  damaged  and  leaaen- 
ed  in  valae ;  that  it  was  ndnitiedi  oq  thm 
reference  by  the  said  defeiteia,  that  ibe 
plaintiff  in  being  ao  overturned,  hnd  ao^ 
tained  an  injury  for  which  some  penm  m« 
liable  by  kw  to  compensate  Um.  The  pl»m- 
tiff  coDbended,  that  the  sud  defendants  w«re 
responsible ;  and  the  defendants,  that  tiie  oc- 
cupier of  the  afcwesaid  house  only  waa  linhto 
to  make  such  compensation;  1  thought,  the 
defendants  were  liable,  and  bam  noade  thin 
award  accordingly." 
Mr,  CmtgH  now  moved  to  set  aside  the 
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BWkrd. — Hecontmded,  ikat,  lajmr  hvw- 
img  been  caused  by  the  defect  in  the  service- 
pipe,  fer  which  the  occupier  of  the  house 
paid,  and  which  was  lus  property,  the  tenant 
ought  to  bear  the  consequenoes ;  and  that 
the  company  would  have  no  power  to  open 
ibe  higfaw^  tot  the  purpose  of  repairing 
such  pipe. 

Zerrf  Timlmleii^I  think  the  company 
are  lii^de*  No  private  individual  has  an- 
thovi^  to  break  up  the  highway.  The  de* 
fajante  base  power  by  act  of  padiavent  to 
do  so,  fi>r  the  purpose  of  l^ing  on  sad  re- 
pairing the  pipes.  They  therefore  should 
have  repaired  the  pipes  in  question ;  they 
had  notice  that  the  water  was  escaping. 
BUis,  the  occupier  was  not  liable ;  for  he 
had  no  power  to  open  the  h%hway  to  repair 
the  pipe. 

Mr.JiMiee  Littkdale  concurred. 

Mr.  Juitiee  Pttrke^l  also  think,  that 
open  these  &cts  the  defendants  are  liable ; 

they  alone  have  the  power  to  open  the 
huhw^  to  repair  the  pipes.  The  ^umber 
no  supplied  the  pipes  was,  for  this  purpose, 
ia>point  of  law,  ibeaervantof  the  company. 

Ruk  refuted. 


1830.  1 
Feb.  9.  I 


CHOLHfiUT,   ESQ.  V,  PAXION 
AXD  OTBSBS. 


'  Poner—Tenaniforfye— Timber. 

An  ettmU  mat  dented  to  a  trustee,  wUh 
fomer  to  teU  the  tame,  mtd  lay  out  the  pro- 
eeede  m  the  purekate  e^  other  landt,  to  be 
mttkd  to  the  tame  mtet,  and  with  fomer,  Jbr 
tke  jmrpoie  ^f'^  Mfe,  to  rcwftr  the  ar^i* 
mU  mtg».  The  truttee  revoked  smh  ueet, 
eamweued  the  lahs  to  a  purehatert  and  rt- 
aeioed  thefiavhaae-wumeyfor  it,  and  applied 
it  to  the  puTpoeet  of  the  truet  ;-—hy  the  tame 
eoMwyoncc,  the  tenant  for  life  in  pottetrion 
(he  being  tenaiU  for  Itfe  without  tmpcacA- 
ment  of  watte )  conveyed  the  tiicbbb  gnming 
em  eueh  land,  and  received  the  pitrcAcue- 
money  for  it,  to  hit  own  ute : — Heid,  that  a 
tenant  for  life  reqmring  an  estate  to  be  told 
wtder  eueh  a  power  of  tale,  having  in  tuck 
COM  a  piaiyUd  interett  only  in  the  timber, 
neh  pawert  were  not  weU  executed,  and  the 
meanotmU  revoked. 


This  vras  a  writ  of  error  from  the  Court 
of  Common  Pleas.  The  action  was  in  fbr- 
inedon.  The  pleadings  and  the  proceed- 
ings in  the  Court  of  Common  Pleas  wilt  be 
found  in  8^11^.  £07;  11  Moore,  17;  4 
Law  Joum.  CP.  41,  upon  a  demurrer; 
and  in  6Bing,4S;  Z  Moore  ^  P.  U7 ;  6 
Law  Joum*  C.P.  218.  It  will  be  assumed 
that  the  reader  baa  peraaed  one  or  the  odier 
of  those  reports. 

Mr.  Serjeant  Peake  now  appeared  for 
the  plaintiff  in  error ;  and  again  argued  the 
case  on  the  same  grounds  upon  which  he 
had  argued  in  the  court  below. 

Mr.  Serjeant  Crott,  contrft,  whs  8tt^>ped. 

Lord  Tenterden. — ^Looking  at  the.  whole 
of  the  language  of  the  power  contained  in 
the  testator's  will,  I  think  do  revocation  of 
the  uses  could  be  good,  unless  to  the  end 
and  objeet  of  the  conveyance  of  the  pro- 
perty, bcii^  as  it  stood  at  the  time  of  the 
conveyance.  Was  that  the  objeet  here  t 
The  trustees  contracted  to  aell  the  land,  ex- 
cluding the  timber  and  other  trees.  But 
when  that  couttact  is  executed,  the  tenant 
for  life  convey  the  timb»  and  odier  trees 
in  eonaideratmn  of  another  sun  of  mwiey 
paid  to  him,  the  tenant  for  Ufe.  It  is  said 
this  might  be  done,  because  the  tenant  for 
life  without  iropeachmeot  of  waste  might 
have  cut  down  Uie  timber.  That  point  we 
need  not  decide.  Suffice  it  to  say,  that  if 
the  estate  was  to  be  sold,  it  was  to  be  sold 
as  it  was  at  the  time  of  the  sale ;  the  whole 
to  go  togetlier,  and  to  form  one  fund  for  the 
purpose  of  the  trust.  It  is  also  said,  that 
this  was  beneficial  to  the  remainder>mani 
Pardy  it  might  be,  but  that  does  not  altar 
the  Imsl  question.  The  aale  of  the  estate 
as  auuMnaed  by  the  will,  clearly,  in  my 
opinion,  meant  die  sale  of  the  whole.  I 
regret  that  we  are  forced  to  come  to  this 
determination ;  but  in  a  court  of  law  we 
are  bound  to  decide  by  legal  rulea.  The 
uses  were  not  well  rev<Aed,  and  conse- 
quently the  judgment  must  be  affirmed. 

Afr.  Juttice  Bayley. — I  also  think  that 
this  ^wer  was  not  well  executed.  It  was 
a  power  to  sell  the  estate;  meaning  in  the 
same  atate  and  condition  in  which  it  was  at 
the  time  of  the  sale.  For  this  purpose  the 
estate,  and  the  dmber  up<u  it,  could  not 
properly  be  divided. 
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Mr.  JutAce  LiUUdaie.'—l  have  no  doobt 
this  power  to  lell,  meant,  to  bcU  and  dispose 
of  the  estate  with  erery  thing  that  was  apoD 
it :  and  although  this  might  be  done  bj  se- 
parate deeds,  they  made  but  one  transac- 
tion. 

Mr,  Jttitiee  Parke.— 1  also  think  the  re- 
Tocation  of  these  uses  could  be  for  no  other 
puipose  than  that  presnibed.  The  present 
sak  was  not  a  sale  of  the  eitote  according 
to  die  meaning  of  die  pow». 

JvdgmtiU  t^fftmed. 


Feb  9    3  °* 
CotU — London  Court  of  Requests. 

A  defendant^  to  entitle  himulf  to  the  ad- 
vmOage  of  the  39  4*  40  Geo.  S.  c.  104,  (the 
London  Court  of  Remiestt  Act,)  wuut  them 
that  he  it  keejmg  a  shop,  ^c,  or  seeking  hit 
thelihood  by  carrying  on  butinett  in  London 
m  hit  mm  accoant. 

Therefore,  a  clerk  m  the  Excite  CtficCf 
London,  held  not  to  be  mitkin  the  act,  aUhough 
he  was  every  day  from  ten  tojbm  at  that 
tfiee;  and  woe  there  terved  tntk  Ike  mk  as 
ike  eoHte  dineted  to  ike  tker^e  Loftdat. 

In  this  cause,  which  was  commenced  by 
latitat,  directed  to  the  sherifis  of  London, 
the  writ  was  served  upon  the  defendant,  at 
the  Excise  OflSce,  in  the  dty  of  London,  in 
which  office  the  defendant  was  a  clerk. 
The  phintiff  having  recovered  a  sum  under 
5L  by  verdict,  the  defendant  obtained  a  rule 
to  shew  cause  why  a  suggestion  should  not 
be  entered  on  the  roll  to  deprive  the  pldn- 
dff  of  costs  under  the  S9  &  40  Geo.  S. 
c.  104  (the  London  Court  of  Requests  Act). 
This  was  obtained  upon  affidavit^  statii^ 
the  above  fiKts;  that  the  deftndant's  si^ 
tnatkm  at  the  Bzdse  Office  calM  for  hu 
attendance,  and  he  did  there  attend  every 
day  from  ten  till  four,  except  Sundays  and 
the  hoUdays  allowed  at  the  Excise  Office; 
and  that  hehadnootherncanairfobtaiiuiig 
his  livelihood.  * 

ilfr.  Clarkton  shewed  cause. — This  de- 
fendant does  not  come  within  the  description 
of  posons  named  in  the  act  in  question. — 
The  penons  there  dcaeribedt  evidently  im- 


port persons  in  bannesi.   The  words  aae* 

"res ding  or  inhabiting  within  the  city  of 
London,  or  the  libertiee  thereof ;  or  keeping 
any  house,  warehouse,  shop,  shed,  stal£ 
stand,  or  seeking  a  livelihood,  or  trading  or 
dealing  within  the  same  dty  or  hberties." 
The  cases  which  have  been  decided  on  the 
act  also  shew,  that,  in  order  to  deprive  the 
plaintiff  of  costs,  the  defendant  must  be 
Drought  strictly  within  the  meaning  ot  the 
ML  In  Oray  v.  CooA(l),  the  defirodant 
was  a  market-gardener;  k^  a  stand  widi  n 
ahed  in  Fleet-market,  at  an  annual  vsa^ 
whieb  he  occapied  three  times  a  week,  on 
uariwt  days,  mtil  ten  in  die  moming.  He 
was  held  not  to  be  within  the  net  luSkin- 
ner  v.  Datii  {St),  the  defendant  was  a  porter, 
plying  at  two  jpubtic  houses  in  Ltmaan,  at 
which  the  plaintiff  himself  had  addreased 
letters  to  him.  In  Holden  v.  Nemmm(»)t 
the  defendant  was  a  clerk  to  Measrs.  Kaye 
&  Freshfield,  the  attomies, — a  situation, 
for  this  purpose,  similar  to  tliat  of  the  de- 
fendant. In  Stephens  v.  2>erry(4),  the  de* 
fendant  was  also  an  attorney's  cferk :  and  in 
all  those  cases  the  defendant  was  held  not 
to  be  within  the  act ;  and  in  Holden  v.  Neim 
man,  Mr.  Justice  Le  Blanc  observed,  that 
the  general  question  was  **  of  very  octen- 
aive  conseqnenoe,  and  required  eonndcii^ 
don ;  for  if  this  were  a  seeking  a  Hetliktad 
in  the  city  within  the  meaning  of  the  act,  it 
would  extend  to  every  banker's  and  mer- 
chant's derk  in  London,  who  attended  hia 
master's  business  there  in  the  morning 
though  his  own  residence  was  in  another 
phwe."  That  is  the  case  in  the  present  in- 
stance ;  for  it  appears  by  affidavit  on  the 
part  of  the  plaintiff,  that  the  defendMik 
resides  with  his  wifb  and  fiunily  out  of 
I/ondon. 

Mr.  Bartiom,  oontr^— The  test  by  lAkk 
the  Courts  have  decided  all  the  cases  opoa 
this  act,  has  been,  whether  the  jplaintiff  Imd 
the  means  of  compelling  the  ddendat'a  afm 
peanmce  in  the  London  court.  Wheiever 
the  affirmative  of  that  quesdon  has  speared, 
the  defendant  lias  been  held  to  be  within  dw 
meaning  of  the  act ;  and,  su[^>osing  him  to 
have  come  within  the  words,  he  £u  been 
held  radtled  to  the  advantage  givan  by  An 

(1)  SEwt,  336. 
(t)  S  Tauat.  1M. 

(3)  13  Esst.  161. 

(4)  16£Mt,14r. 
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wt.  There  is  no  qaettioa  made  upon  tlie 
point,  that  the  defendant  comes  within  the 
words  of  the  act ;  for  he  **  seeks  his  lireli- 
bood"  only  by  means  of  his  situation  in  the 
ExciseOffice.  Then,  all  the  cases  cited  on  the 
other  ude,  which  have  been  decided  against 
the  defendantf  went  upon  the  test  which  has 
been  already  mentioned.  In  Oray  t.  Cook, 
the  cause  turned  upon  the  words  *'  keeping 
a  stand ;"  and  Lord  Ellenborough  there 
said,  with  reference  to  those  woras — "  So 
that  persons  baTing  demands  upon  them 
nay  know  where  to  find  them  at  all  rea- 
•onable  hours.  After  ten  o'clock,  he  is  no 
longer  to  be  found  at  the  staod,  and  never 
but  on  particular  days."  In  Skinner  t. 
Xhwii,  the  Court  said,  the  defendant  might 
diange  his  public^house  every  day;  and 
diat  the  plaintiff's  knowledge  of  his  resort 
was  merely  a  casual  circumstance.  In  Hoi- 
41m  T.  Nenmtmt  the  ease  was  decided  upon 
apmntindependentofany  npon  this  statute; 
and  the  Court  gave  no  opiiuoa  on  the  gene- 
ral ^nettkm.  In  that  case  certainly  Mr. 
Justice  Le  Blanc  expressed  the  liiofimi  which 
has  been  cited ;  but  he  gave  no  opinion  of 
bu  own.  He  said,  the  case  would  require 
consideration;  and  that  conuderation  it  is 
now  to  receive  from  the  Court.  In  Sle* 
pkent  V.  Derrjft  which  was  the  case  of  an 
attorney's  clerk,  it  became  unnecessary  to 
give  an  opirffon  on  the  general  question,  as 
it  turned  out,  that  tlie  defendant  did  not 
seek  the  whole  of  his  livelihood  in  London ; 
but  Lord  Ellenborough  there  expressed  a 
dictum  which  shewed  that  the  test  was, 
whether  the  plaintiff  could  find  the  defen- 
dant to  serve  him  with  process  out  of  the 
London  court.  He  said,  **  Here  the  defen* 
dant  is  seeking  his  liralibood,  partly  within 
and  partly  without  the  city.  He  seeks  for 
enipii^ment  at  a  certain  oflSee  in  the  city, 
where  he  may  get  process,  which  he  is  to 
aerve  elsewhere."  In  the  present  case,  the 
nature  of  the  defendant's  employment  makes 
him  sutionsry  within  the  city,  where  he  is 
accessible  for  the  service  of  process — where, 
in  point  of  fact,  he  was  served.  The  plain- 
tit^  therefore,  is  without  any  excuse;  for  if 
be  coidd  And  the  defendant  to  serve  him 
with  one  tart  of  process,  directed  to  a  Lon- 
don officer,  no  reason  can  be  assigned  why 
be  did  not  serve  him  with  process  out  of  the 
London  court.  Mor  have  tbe  Courts  been 
inclined  to  put  to  ttiict  n  intcrpcetMion 


on  the  act  against  defendants  as  has  been 
suggested ;  for  in  Croft  v.  Pitman  (5),  and 
after  all  the  cases  cited  by  the  other  side, 
the  Court  of  Common  Pleas  appeared  to 
consider  that  a  fktrlial  seekii^  of  uie  defen- 
dants livelihood  in  London,  was  sufficient. 
There  the  defendant  was  a  coal-merchant; 
his  dwelling-house  and  wharf  were  in  South- 
wark ;  but  be  held  half  a  countii^-house, 
and  paid  half  the  rent :  and  the  Coort  held 
him  to  be  a  person  within  the  act. 

Lord  Teatordm.— On  behalf  of  the  de- 
fendant in  this  case,  reliance  is  placed  on 
the  words  "  seeking  a  livelihood."  But  I 
think  those  words  must  be  construed  with 
reference  to  the  preceding  and  subsequent 
words.  The  whole  stands  thus — "  keeping 
any  house,  warehouse,  shop,  shed,  stall, 
stand,  or  seeking  a  livelihood,  or  trading  or 
dealing  within  ue  same  city  or  liberties." 
When  I  see  the  wonIs  "seeking  a  Uvdi* 
hood,"  so  associated  with  those  other  words, 
it  appears  to  me,  that  the  expression  must 
be  taken  to  point  to  a  person  who  is  carrying 
on  aoma  busmess  on  Au  oam  aceeunft  and  not 
in  tbe  subordinate  utuation  of  a  derk, 
which  does  n(M  answer  to  the  description  of 
*'  keeping  a  8lio[^"  or  **  trading  or  dealing." 
I  think,  therefore,  the  defendant  is  not  a 
person  within  the  meaning  of  this  act;  and, 
consequently,  that  his  rule,  which  seeks  to 
deprive  the  plaintiff  of  costs  should  be 
discharged. 

Rule  disekarged. 


1 830.     >    THE  XIKO  V.  TBE  SOUTSHIU^ 

Feb.  9.  i  cowAiiT. 

NUanf — Service — Scrivenert 

A  person  ntho  had  hem  hwoid  to  eerve  a 
notmnf  for  the  purpote  of  being  adv^t^  Id 
praetue  a»  one,  but  nho,  darmg  the  (tme  of 
hia  apprenticet&ip  fiUed  the  ^ttuUim  of  a 
bttnkere  clerk  from  nine  in  the  moniing  until 
Jne  in  the  afternoon,  gmng  ajier  Jbae  to  the 
notar^s  e^ce,  leas  refuted  admitiion  at  a 
member  of  the  Serivenert'  Company  (prepa- 
ratory to  hit  Implication  for  admutiOH  at  a 
notary),  on  the  ground^  that  the  service  with 
<Ae  notary  mu  awrefy  eo^piiraUs.* — Tha 

(5)  S  Tsoat  648, 
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Ckmrt  keU  Ibe  rejku^  lo  be  wanwtledj  and 
iMtiAf  not  grant  a  mandamiu  to  the  company 
to  admit  the  applicant. 

This  case  came  before  the  Court  in  the 
form  of  a  rule  calling  upon  the  defendants  to 
shew  cause  why  a  writ  of  mandamus  should 
not  issue  directed  to  them,  commanding 
them  to  admit  Alexander  Foxcroft  Ridg- 
way  to  the  freedom  of  the  company. 

On  shewing  cause,  the  following  ap- 
peared to  he  the  facts : — 

The  Scriveners' Company  were  an  ancient 
company,  by  the  name  of  *'  Writers  of  the 
Court  Letter."  By  a  charter,  granted  to 
them  by  James  the  First,  certain  regula- 
tions were  made  for  the  order  of  the  com- 
pany ;  and,  among  others,  was  a  power  to 
make  by-laws.  In  the  IGth  year  of  that 
reign  a  by-law  was  made,  (approved  by 
liord  Bacon,  then  Lord  Chancellor,  Lord 
Chief  Justice  Montague,  and  Lord  Chief 
Justice  Hobart,)  whit^  ran  in  the  following 
terms : — 

"  That  no  person  hereafler  shall  be  en- 
franchised or  admitted  into  the  freedom  or 
liberties  of  the  said  society  to  make  open 
profession  of  the  aforesaid  science  or  art, 
until  snefa  time  as  he  shall  have  first  been 
duly  examined  touching  his  sufficiency  and 
ability  to  use  and  exercise  the  same,  before 
the  master,  wardens  and  assistanU  of  the 
said  society,  or  any  six  of  them,  and  sb&U 
bare  been,  by  the  said  master,  &c.,  declared 
and  a|^>roTed  to  be  of  sufficiency  and 
ability." 

By  the  41  Greo.  8.  c.  79,  after  reciting, 
that  it  is  expedient  for  the  better  preven- 
tion of  illiterate  and  inexperienced  persons 
being  created  to  act  as,  or  admitted  to  the 
fkcuTty  of  public  notaries,  that  the  said 
faculty  should  be  regulated  in  Engls^ ; 
it  Is  prvrided  by  sect.  2,  that  no  perscm 
shall  be  admitted  as  a  notary  onlesa  he  ahaU 
have  served  as  an  apprentice  to  a  notary 
or  scrivener  for  seven  ypaxBf  and  that  an 
affidavit  of  the  awviee,should  be  filed  wUh 
the  proper  officer  of  the  Coart  of  FaoultiH 
before  the  person  should  be  admitted. 

By  sect.  13,  after  reoithig  the  advan- 
tages which  attended  tfae  wholesome  laws 
and  regulations  of  the  Sorivensrs'  Company, 
it  was  provided,  that  no  person  should  be^ 
come  a  notary  within  the  limite  of  Uie 
jurisdiction  of  the  Scrivcnen*  Company 


withmit  beii^  a  fireeman  of  that  company  { 
and  that  the  certificate  of  the  firee^ra 
should  be  filed  in  the  office  of  the  Maater 
of  the  Faculties. 

Mr.  Ridgway,  the  present  applieant,  had 
been  bound  by  indenture  for  seven  yeara 
to  a  notary  public,  and  applied  to  the 
Scriveners'  Company  to  be  admitted  to  his 
freedom  of  the  company  preparatory  to  his 
applying  for  admission  to  the  Court  of 
Faculties.  But,  upon  being  examined  by 
the  roaster  and  wardens,  as  to  his  service 
under  the  indenture,  it  appeared  that,  dnr* 
ing  the  time  in  question,  he  was  clerk  to  a 
firm  of  bankers ;  that  his  attendance  in  that 
situation  occupied  his  time  from  nine  in  the 
mominff  until  five  in  the  afternoon;  and 
tiiat,  after  the  latter  hour,  he  had  ben 
accustomed  to  attend  at  the  oflSce  of  his 
master,  the  notary,  to  transact  the  business 
there ;  that  he  was  allowed  a  salary  by 
that  master,  and  a  portion  of  the  pro&u 
arising  from  the  noting  of  biHs. 

The  company,  being  of  opinion  that  this 
service  in  the  office  of  the  notary  waa 
merely  colourable,  refused  to  admit  ^e  ap- 
plicant ;  and  hence  the  present  question. 

Mr.  Campbell,  Mr.  Dennim,  and  Mr. 
Piatt,  for  the  company. — This  service  waa 
merely  colourablft.  If  allowed,  it  would 
enable  every '  buker's  clerk  to  become  a 
notary  without  asyqnalificatioA  but  that  of 
presenting  bills.  The  company  bad  a  r^t 
to  examine  the  applicant,  and  see  wberaer 
he  was  a  fit  person  to  be  admitted  a  member 
of  their  own  company.  This  provisifHi  Is, 
in  Its  terms,  similar  to  that  of  the  22  Geo. 
2.  c.  48.  s.  8.  relatii^  to  attomies,  which 
provides  that  the  person  shall  during  the 
whole  time  and  term  of  neh  lerviee,  continue 
and  be  employed ;  and,  upon  the  contmc- 
tion  of  that  statute,  it  was  hcdd,  J»  re  Tof^ 
ior  (1  )t  that  a  clerk  to  an  attorney,  who  had 
during  the  term,  held  the  office  <^  Sorv^oc 
of  Taxet  under  the  Crown,  couU  not  pr»- 
perly  make  the  requi^  affidavit  of  aer* 
iriee. 

Mr.  AUometf  Qeaenl  and  Mr.  Mammg^ 
tot  Ae  applicant.^ — It  Is  imperative  oa  ths 
company  to  admit,  in  order  that  the  appli- 
cant may  present  himself  bafow  the  Court 
of  Faculties.  That  cmwrt  may  or  may  nat 
tkank  him  fit»  whieh  ie  quite  ooUateral  to 

O)  5Bsn.*Al(L«3S. 
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the  present  question!  His  being  admitted 
of  the  Scriveners'  Company  will  not  qualify 
him  to  practise  as  a  notary;  it  will  merely 
put  him  in  a  situation  to  raise  the  question. 
Neither  can  the  objection  itself  be  of  any 
weight  when  it  be  presented  to  the  proper 
forum.  The  business  of  a  notary  is  now  con- 
finedchiefly  to  the  protestingand  the  noting 
of  bills,  and  is,  therefore,  iqatnly  connected 
with  that  of  a  hanker.  Indeed,  many 
bankers  have  clerks  who  are  notaries  for 
this  very  reason;  at  all  events  the  Court 
will  not  sanction  the  objection  in  this  stage 
of  the  business,  but  will  make  the  rule  ab- 
solute, leaving  the  company  to  return  in 
answer  to  the  mandamus,  if  they  think 
proper  so  to  do,  that  the  applicant  did  not 
duly  serve,  and  thus  enable  him  to  take 
issue  on  that  fact. 

Lord  Tenterden. — I  am  of  opinion,  that 
this  rule  ought  to  be  dischat^ed.  The  act 
of  parliament  cannot  be  understood  to  be 
peremptory  on  the  company  to  admit  every 
person  who  applies  ;  the  utmost  effect  we 
can  give  to  it  is  to' say,  that  it  is  peremp- 
tory upon  them  to  admit  every  person  who 
had  duly  served  such  an  apprenticeship  as 
the  act  of  parliament  requires;  and  in  this 
case  it  is  perfectly  clear  that  the  party  ap- 
plying to  them  had  not  served  such  an 
apprenticeship  during  the  seven  years  as 
the  act  requires :  the  act  requires  that  he 
shall  during  the  whole  term  be  in  the  em- 
ploy of  his  master  as  a  notary.  It  is  con- 
ceded, that  he  was  a  banker's  clerk  duriw 
the  whole  term,  and  employed  as  such  till 
five  o'clock  in  the  afternoon;  that  after  five 
o'clock  in  the  afternoon  he  went  to  some 
office  belonging  to  Mr.  Drake,  where,  it 
seems,  he  made  some  entries  in  a  book,  of 
bills  he  had  to  present,  and  then  took  them 
out  and  presented  them.  And,  it  is  sug- 
gested, that  the  whole  business  of  a  notary 
is  the  presenting  bills  of  exchange  and 
drawing  np  protests ;  if  that  were  so,  it 
would  be  very  difficult  to  make  out  that 
this  young  man  between  five  o'clock  and 
bed-time  could  draw  up  the  protests  upon 
the  bills  he  had  presented  in  that  interval; 
but  it  is  by  no  means  correct  to  say  that  is 
the  whole  business  of  a  notary ; — a  notary 
has  many  more  duties  !n  the  city  of  London. 
Almost  all  the  charter-parties  are  pre- 
pared by  notaries,  as  appeared  in  a  very 
VoL.vni.  K.B. 


late  case,  in  a  trial  before  me  at  Guildhall. 
The  ship's  broker  prepares  the  minutes  of 
the  contract,  that  is  afterwards  put  into  form 
by  a  notary.  There  is  another  part  of  the 
duty  of  a  notary,  and  that  is,  to  receive  the 
affidavits  of  mariners  and  masters  of  ships, 
and  then  to  extend  them  and  draw  up  their 
protests,  which  is  a  matter  requiring  care, 
attention,  and  diligence,  besides  that, 
many  documents  pass  before  notaries  and 
pass  under  their  notarial  seal,  which  gives 
effect  to  them  and  renders  them  evidence 
in  foreign  courts,  though  certainly  not  in 
our  courts  of  common  law.  There  is  a 
great  deal,  therefore,  to  be  done  by  a  no- 
tary, perfectly  distinct  and  independent 
from  this  mere  matter  of  presenting  bills 
of  exchange  and  drawing  up  protests.  It 
seems  to  me,  a  person,  within  the  terms  of 
this  act  of  parliament,  should  be  appren- 
ticed to  a  notary  who  can  employ  him  in 
that  which  is  the  proper  business  of  a  no- 
tary, and  not  one  who  is  to  employ  him 
only  in  going  about  late  in  an  evening  and 
presenting  bills  of  exchai^,  which  is  the 
case  in  this  instance. 

Mr.  Justice  LittUdale. — I  think  in  this 
ease,  though,  perhaps,  the  Court  of  Facul- 
ties is  the  body  which  should  determine 
whether  he  should  be  admitted  notary  or 
not,  this  is  to  be  done  as  a  preparatory 
matter,  and  we  ought  not  to  grant  a  man- 
damus. If  we  do  that,  and  he  should  be  ad- 
mitted a  member  of  the  Scriveners'  Com- 
pany, it  is  clear  he  should  not  be  admitted 
a  notary. 

Mr.Juttkt  Parke. — I  am  entirely  of  the 
same  opinion. 

{Afr.  Juttke  Bayley  had  gone  to  cham- 
bers.) 

Ride  dhehargei. 


1830.      }    aUNTEIt   AND  OTHERS  V. 
Feb.  10.  3  LBATHLBT. 

WUnest — Foire  ttire — Bankrvptcy* 

1.  In  an  action  on  a  policy  of  nuvninw, 
the  hroiur  through  whom  the  poHcy  wat  ef- 
fectedt  is  a  competent  witnete  for  the  oiturekt 
althwgh  he  ha»  a  UeH  upon  the  poUey  for 
premiunu  paid. 

It,  J/it  be  sought  to  then  the  incompetency 
of  a  mtneta  by  reason  that  the  plaint^t  on 
flD 
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the  Ttcord  have  heetme  hanhntpltt  that  the 
action  is  prosectUed  by  the  assignees  in  their 
names,  and  that  the  nitnets  is  a  credUer  of 
the  bankrupt  plaintiff's;  the  commission  of 
bankrupt  must  be  producedt  although  the  wit- 
net*  be  exaauned  on  the  voire  dire. 

Thifl  wat  an  action  of  anumptit  on  a 

policy  of  insurance. 

The  cause  was  tried,  before  Lord  Tenter- 
den,  at  the  Guildhall  Sittings  after  Hilary 
term,  1829,  when  the  ibllowing  appeared 
to  be  the  fiicts  raising  the  question  whidi 
was  afterwards  brought  before  the  Court* 

The  broker,  who  had  effected  the  insurance 
for  the  plaintiflb,  was  served  with  a  sub' 
poena  duces  tecum  to  produce  the  policy. 
On  being  called  and  sworn,  he  objected  to 
produce  it|  on  the  ground,  that  he  had  a 
lien  upon  it  for  premiums ;  that,  by  pro- 
ducing it  in  this  cause,  the  value  of  his 
lien  would  be  lost ;  as  it  would  do  longer 
be  the  interest  of  any  one  to  take  up  the 
policy.  But,  on  receiving  an  assurance 
from  Lord  Tenterden,  that,  if  the  plaintifib 
recovered  a  verdict,  the  Court  would  pre- 
vent the  money  from  being  paid  over  to 
them  until  hia(witoe8s's)lien  was  discharged, 
be  produced  the  policy. 

On  the  part  of  the  defendant,  it  was  then 
objected,  that  the  witness  was  incompetent ; 
inasmuch  as,  he  bavii^  been  induced  to 
produce  the  policy  by  an  assurance  from  the 
Court  that  his  lien  would  be  satis6ed  ontof 
the  proceeds  of  the  cause,  he  came  to  in- 
crease his  own  security  by  his  evidence,  and 
was  in  tlie  same  siuiation  as  if  there  had 
been  an  assignment  to  him  of  the  subject- 
matter  of  theaction.  His  Lordship  overruled 
the  objection,  and  the  witness  was  examined 
for  the  plaintiffs.  On  his  cross-examina- 
tion, it  appeared,  that  the  plaintiffi  had 
become  banknipti,  and  he  expected  a  divi- 
dend; and  it  afterwards  appeared  in  the 
cause,  that  the  present  action  was  continued 
by  the  plaintiffs*  assignees,  and  that  the 
plainti£&  had  by  writing  authorized  the  wit- 
ness to  receive  the  amount  of  the  policy 
against  his  demand  on  them  for  premiums. 

The  plaintiffs  having  obtained  a  verdict, 

Mr.  F.  Pollock,  in  Easter  term,  moved  for 
a  new  trial  on  two  grounds — first,  that  the 
broker  was  not  bound  to  produce  the  policy 
at  the  trial;  and,  secondly,  that  under  the 
cireumstancesiie  wu  not  a  competent  wit- 


ness for  the  plaintifl^  Upon  the  first  point, 
the  rule  was  refused ;  on  the  second,  it  was 

granted. 

[The  argument,  and  the  opinion  of  the 
Court  upon  the  first  point,  will  l)e  found  in 
Danson  Lloyd's  Reports,  p.  226,  and  by 
the  name  of  Hunter  v.  Leake  in  7  Law  J. 
K.B.  221.] 

Mr.  Attorney  General  and  Afr.  Joshua 
Evans  now  shewed  cause  upon  the  second 
point. — If  this  witness  be  incompetent,  no 
attorney  or  agent  can  be  a  competent  wit- 
ness for  his  employer.  An  attorney  has  a 
lien  on  the  verdiet  or  judgment,  and  on  the 
postfa  also,  and  that  not  merely  for  the  costs 
of  the  action,  but  for  his  general  bill.  There 
could  not  be  a  stronger  case.  But  that  lien 
could  not  be  increased  in  amount  by  his 
client's  recovering,  though  by  possibility  it 
might  render  the  lien  more  valuable.  But 
a  possibility  of  interest  is  not  sufficient  to 
exclude  the  witness.  It  must  be  a  direct 
l^al  interest:  Benjamin  v.  Porteus{l), 
Dixon  V.  Cooper  (2).  This  objection  might 
be  made  to  every  broker  who  produced  a 
policy.  So,  if  be  parted  with  it  to  the  at- 
torney, on  the  understaoding  that  be  should 
not  be  prejudiced  by  it.  That  would  be 
the  same  case  in  eStci  as  the  present ;  but 
a  broker  was  never  deemed  incompetent 
under  those  circumstances.  He  had  no 
legal  interest  in  the  result  of  the  trial.  In- 
dependent of  these  grounds,  the  witness  was 
also  competent  within  the  rule  which  ad- 
mitted the  testimony  of  agents  and  trades- 
men's servants  ex  necessitate ;  aa  that  rule 
was  acted  upon  in  Barker  v.  Maeraeii),  and 
as  it  has  since  been  acquiesced  m,  it  would 
be  difficult  to  suggest  a  case  of  necessity 
stronger  than  this  ;  for  the  broker  was  the 
party  who  made  the  repreaentation  to  the 
insurers,  and  who  alone  couU  explain  it. 
To  exclude  him,  would  be  to  open  a  door 
for  coHuaion  between  the  broker  and  the 
insurers,  and  other  parties  standing  in  a 
similar  situation. 

Mr.  F.  Pollock,  Mr.  Maule,  and  Mr.  Pat- 
teson,  contra. — This  witness  had  a  clear 
distinct  interest  in  the  plaintiffs'  obtaining  a 
verdict ;  the  action  was  substantially  by  the 
assignees,  to  increase  the  «tate  of  the  bank* 
rupt  plaintiffs  ;  ilie  witness  was  a  creditor, 

(1)  tH.  BlM.590. 
(S)  3  Wik.  40. 
<8)  SCavpb.  144. 
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and  he  had  only  the  chance  of  getting  a 
dividend. 

{^Mr.  Justice  Parke, — But  your  objection 
on  the  trial  was  not  on  the  ground  of  his 
being  a  creditor,  it  w&s  on  the  other  point. 

[^Lord  Tenlerden. — Besides,  if  your  ob- 
jection was,  on  the  ground  of  his  being  a 
creditor  of  the  plaintifiTs,  and  that  the  plain- 
tiffs were  bankrupts,  the  commission  against 
them  should  hare  been  produced,  whether 
the  objection  were  taken  on  the  iftrvor 
not. 

[The  real  of  the  Court  assented  to  this 
opinion  of  his  Lordship.] 

Then,  upon  the  bterest  created  by  the 
lien ;  this  is  distinguishable  from  the  cases 
cited.  Here,  the  interest  of  the  witness  was 
created  by  agreement  between  the  parties  ; 
and  the  case  is  therefore  out  of  the  rule 
which  admits  of  the  evidence  of  a  witness 
ex  neceuitate.  In  Oevers  v.  Maimvaring  (4) 
a  broker  was  held  to  he  not  a  competent 
witness  to  prove  the  terms  of  the  contract 
between  his  principal  and  the  party  in  the 
record. 

[Lord  Tenterden.— The  action  there  was 
against  the  principal. 

[Mr.  Justice  Parke. — And  the  verdict 
nii^t  be  evidence  againat  the  witnessi  in  an 
medoa  over  by  the  principal.] 

Lord  Tenterden. — We  have  already  dis- 
posed of  the  question,  whether  the  witness 
was  bound  to  produce  the  policy.  On  the 
point  now  before  us,  I  am  not  able  to  dis- 
tinguish this  case  from  that  of  an  action  in 
which  the  attorney  for  the  plaintiff  has  a  lien 
on  the  judgment  when  obtained,  but  is 
nevertheless  a  competent  witness  for  his 
clienL  The  broker  in  this  case  is  also  in  the 
situaUon  of  a  witness  from  neceasi^.  It  is 
be  who  makes  the  contract,  and  he  ahme  is 
capable  of  provii^the  cireumstanos  of  the 
tranaaction;  and  tf  an  undnwiiter  could 
be  allowed  to  object  on  such  a  ground  as 
this  to  his  testimony,  much  inconvenience 
would  be  the  consequence.  The  ease  which 
has  been  cited,  of  Ben/amm  v.  Porfrat,  esta- 
blishes that  a  factor  may,  from  the  neces- 
sity of  the  case,  be  a  witness  for  his  principal 
to  jMove  a  sale  by  himself,  even  though  he 
have  an  interest  in  the  contract.  I  think  this 
witness  stuida  in  the  situation  both  of  an 

(4)  Hofc*sK.PX.m 


attorney  and  a  factor,  and  that  he  was  com 
petent  in  either  character. 

Mr.  Justice  Bayley. — I  think  the  broker 
was  admissible  as  a  witness  ex  necessittUe, 
He  was  certainly  interested  in  the  event  of 
the  suit,  and  no  doubt  the  plainti£&  might 
have  removed  that  interest  before  the  trial 
by  pacing  the  amount  of  his  lien.  But  his 
situation  as  broker  entitled  them  neverthe- 
less to  call  him  as  a  witness. 

Mr.  Justice  Littledak, — I  also  think  this 
person  was  a  witness  of  necessity.  Both 
assurers  and  assured  must  know  the  nature 
of  the  interest  which  the  broker  has  in  the 
policy ;  both  employ  him  with  that  knoww 
ledge,  and  I  think  the  assurer  ought  not 
af^rwards  to  he  allowed  to  set  up  such  an 
objection  as  this  to  his  competency ;  and  with 
regard  to  the  nature  of  the  lien,  I  do  not 
think  the  written  authority  gave  him  any  lien 
beyond  that  whieh  the  law  had  already 
given  him. 

Mr.  JuiUee  Parke, — The  objecticm  to 
this  witness,  being  a  creditor  of  the  bankrupt 
plaintiffii,  is  not  open  to  the  defendant  to 
take.  On  the  other,  I  think  he  was  a  wit- 
ness e*  necessitate.  But  it  is  said,  that  be 
liad  in  this  ease  a  special  interest  that  made 
him  incompetent.  If  be  had  been  the 
assignee  or  mortgagee  of  the  poUqr,  that 
objection  might  perhaps  be  valid ;  but  Uie 
written  authority  gave  him  no  more  interest 
than  exists  in  the  ordinary  case  of  a  broker 
effecting  an  insurance.  I  think  also,  that  by 
analogy  to  the  case  of  an  attorney  the  wit- 
ness was  competent ;  and  that  the  objectioui 
whatever  mi^t  be  its  weight,  could  go  only 
to  his  credit  with  the  jury. 

Ruk  disekarged. 


1880.     )  BIBHASCOin  AHD  DTHXU  9. 

Feb.  W.  y   rAaaBBOTHiR  and  othirb. 

Bankrupt — Description  qf  Trader — jict 
of  Bankruptcy. 

1.  A  commission  of  banknmt  describir^ 
the  bankrupts  as  "  bankerSf  being  traders 
according  to  the  provision^'  of  the  act  of  6 
Qeo.A,.  c.  16,  held  to  be  good;  although 
they  had  ceased  to  be  bankers  before  that  act 
come  mto  operalum:  it  6etfw  connder^ 
that  the  word  "bankers"  mu  deieriptive  v 
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the  persons  only ;  and  tJiat  the  deMcr^wHf 
"  traders"  according  to  the  protieioRt 
was  sufficUntt  mtbtntt  specifying  any  particn- 
lar  trade. 

2.  To  conatUute  an  act  tff  bankruptcy  by 
the  fact  of  ike  trader  absenting  himself  mtk 
tnlenf  generally  to  delay  Au  creditors,  it 
must  be  skewn  tkat  ke  abtented  himself  from 
the  place  in  whick  his  creditors  in  the  ordinary 
course  of  business  nugkt  reasonably  expect  to 
findkim. 

This  was  an  action  of  trespass,  brought 
by  the  plaintifis,  who  were  assignees  of 
Chambers  &  Son,  late  bankers  in  London, 
^inat  Farebrother  and  Winchester,  aherifis 
of  Middlesex,  and  the  other  defendant  Wil- 
ton, for  seizing  under  a  judgment  and  execu- 
tion, at  the  suit  of  Wilton,  certain  farming 
atock  and  goods  on  a  farm  at  Enfield  Cbace, 
formerly  ^longing  to  the  elder  Chambers, 
bnt  of  which,  at  the  time  of  the  levy  under 
the  execution,  the  plaintifib  were  in  posses* 
aion,  managing  the  farm  for  the  benefit  of 
the  bankrupt*!  estate,  and  tn  the  course  of 
such  management,  they  had  purchased  some 
additional  stock.  They  sued,  not  as  assig- 
nees, but  merely  in  their  own  names. 

[See  the  observations  of  Lord  Tenterden 
opon  this,  in  an  earlier  stage  of  the  cause  ; 
Bemasconi  v.  Farebrother,  7  B.  &  C.  ^79.] 

The  defendants  pleaded  the  general  issue. 

The  cause  was  tried,  before  Lord  Tenter- 
den, at  the  Westminster  Sittings  after 
Hilary  term,  1889,  when  the  following  ap- 
peared to  be  the  principal  factt: — 

The  principal  point  in  contest  was  the 
validi^  of  the  commission  of  bankruptcy. 
It  appeared  that  the  bankii^house  of 
Chambers  &  Son  stopped  payment  in  the 
month  of  November  1&24.  Soon  after- 
wards, their  affairs  (in  pursuance  of  the  pro- 
visions of  a  deed  of  trust  for  the  benefit  of 
creditors)  were  placed  under  the  control  of 
a  committee  of  management,  a  letter  of  li- 
cence being  given  by  the  creditors  to  Cham- 
bers &  Son,  and  the  deed  containing  a 
covenant  on  their  part  not  to  carry  on  the 
btutnesa  on  their  own  account.  The  house 
and  premises  in  New  Bond-street,  at  which 
the  banking  business  had  been  ouried  on, 
having  been  given  up,  a  house  was  taken  in 
Sonthmohon-street,  near  Bond-street,  where 
the  committee  conducted  the  affairs  of  the 
trust,  assisted  by  the  two  Chunbcrs's.  On 


this  occasion,  the  Chambers's  acted  under 
the  direction  of  the  committee ;  and  for  a 
part  of  the  time  received  a  compensatitm  for 
their  assistance.  Things  went  on  in  this 
state  until  November  1820,  when,  in  conse- 
quence of  some  disputes  between  the  Cham- 
bers's and  the  committee,  they  gave  up  the 
management  of  the  aflbin.  This  lea  to  a 
revocation  of  the  letter  of  licence,  and  on 
the  19th  of  November  18S5,  the  commis- 
sion now  in  dispute  was  sued  out,  under 
which  the  plaintiffs  were  duly  chosen  assig- 
nees. Both  the  bankrupts  appeared  and 
surrendered  to  the  commission,  claimed  and 
received  their  protection.  The  names  of 
Chambers  &  Son  remained  on  the  door  of 
the  house  in  Southmolton-street,  after  the 
committee  had  ceased  to  act  there ;  and  it 
did  not  appear  in  evidence  whether,  after 
they  had  so  ceased,  there  was  any  business 
which  required  their  attention.  The  act  of 
bankruptcy  by  the  rider  Cbambm  was 
proved ;  nid  no  question  was  made  upon  it 
afterwards.  As  to  the  alleged  act  of  bank- 
ruptcy by  the  younger  Chambers,  which 
was  stated  to  have  been  committed  by  ab- 
senting himself  from  his  usual  place  of  abode, 
with  intent  to  delay  his  creditors,  the  follow- 
ing were  the  facts  :— 

Some  time  before  the  stoppage  of  pay- 
ment at  the  banking-house,  and  down  to 
November  1825,  he  had  resided  in  North 
Crescent,  Tottenham-court-road.  He  had 
there  been  seen  several  times  before  the 
bankruptcy,  and  there,  a  sheriff's  officer  had 
arrested  him ;  but  several  others,  who  had 
writs  out  against  him  and  his  father,  had 
been  unable  to  find  trim  out.  Inquiries 
were  made  for  him,  as  well  at  the  house  in 
Southmolton-street,  as  at  his  father's  house, 
but  no  information  could  be  obtained  re- 
specting him  at  either ;  but  there  was  no 
evidence  that  he  had  ever  directed  any  per^ 
son  to  either  of  those  places  as  his  residence. 
Subsequently,  a  person  came  to  the  house  in 
,Southmolton-street,  and  took  away  letters 
which  had  been  left  there  for  "  Chambers 
&  Son,"  but  whether  this  was  done  by 
the  authority  of  the  younger  Chambers,  did 
not  appear.  This  was  the  evidence  as  to 
the  act  of  bankruptcy.  The  fiillowing  were 
the  facts  as  to  the  trading : — 

In  the  first  instance,  tne  plaintiff  sought 
to  rely  upon  the  trading  by  Chambers  & 
Son  as  bukers ;  but  horn.  Tenterden  wia 
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of  opioion,  that  the  banking  bosinesst  as 
exercised  b;  them,  having  ceased  in  Novem* 
bar  \Si4,  when  the  committee  took  the 
management  of  it  under  the  trust-deed,  it 
was  not  a  auflBcient  trading  to  support  tbts 
commiisioii,  iitued  under  the  6  Geo.  4. 
c.  16. 

[Upon  this  point,  see  the  cases  Maggt  t. 
Htrnt^  4Bing.  SI2,  5  Law  Journ.  CP.  ISO ; 
Svrteea  v.  EUiMon,  9  B.  &  C.  750.  7  Law  J. 
K.B.  385 ;  Htmmv.  Heard,  9  B.  &  C.  764, 
7  Law  Jfourn.  K.B.  835  ;  Pt^aerv.  Moore, 
9  a  &  C.  734,  7  Law  Jonm.  K.B.  S92.] 

The  plaintiK  then  gave  evidence  of  a 
trading  by  the  Chambers's,  in  partnership 
with  a  person  named  White,  at  Bankside, 
Surrey,  in  the  manufacture  of  a  cement 
called  pozselani,  whicli  had  been  continued 
down  to  November  1825 ;  White,  in  fact, 
carrying  on  the  business  himself  at  the  time 
of  the  trial.  His  Lordship  thought  this  was 
a  uiflScient  trading  to  support  the  commis- 
non;  although  this  description  of  iradiiu; 
wasnotmentHMied  in  the  commission,  which 
described  the  bankrupu  as  "  bankers,  be- 
ing traders  according  to  the  provisions  of 
an  act  of  parliament  passed  in  the  6th  year 
of  our  reign,  btitnled  &c> 

The  plaintiff  also,  ibr  the  purpose  of 
shewing  that  the  defendant  Wilton,  the  judg- 
ment creditor,  was  not  entitled  to  dispute 
the  commission,  gave  in  evidence  the  follow- 
ing facts : — 

Wilton  had,  in  1827,  taken  the  benefit  of 
the  Insolvent  Debtors  Act;  his  debts  amount- 
ing to  a  considerable  sum,  his  estate  paid  no 
dividend;  he  had,  in  bis  petition,  described 
himself  as  having  resided  at  many  different 
places.  Subsequently  to  such  discharge  he 
bad  brought  the  action  against  the  elder 
Cbambers,in  which  the  execution,  under  the 
authority  of  which  the  present  trespass  was 
committed,  had  issued.  The  action  was  for 
buuness  alleged  to  have  been  done  by  him 
as  an  attorney,  in  prosecuting  an  appeal  in  the 
House  of  Lords,  in  a  case  in  which  Cham- 
bers was  interested  as  a  trustee,  and  in 
petitioning  the  Court  of  Chancery  to  super- 
sede the  present  commission,  and  which 
petition  had  been  dismissed. 

In  Easter  term  1825,  Wilton  signed 
judgment  for  want  of  a  plea  for  lSZ5i., 
(the  action  being  in  debt,)  and  sued  out 
the  executim.   The|  bill  for  the  biuinesi 


thus  done,  was  not  delivered  to  Chambers 
sen.  till  after  the  signing  of  the  judg- 
ment. There  were  other  circumstances 
tending  to  shew  a  collusion  between  the 
elder  Chambers  and  Wilton.  Upon  tliis 
part  of  the  case,  it  was  contended  for  the 
plaintifi&,  that  this  was  maatfestly  a  collu- 
sire  judgment,  concocted  for  the  very  pur- 
pose of  enabling  Chambers,  whose  petition 
for  superseding  the  cominiBsion  had  been 
dismissed,  to  contest  its  validity  in  Wilton's 
name  in  a  court  of  common  law ;  that  this 
could  not  be  allowed  ;  that  Chambers  him- 
self, by  submitting  to  the  commission,  and 
claiming  and  receiving  benefit  from  it,  was 
estopped  from  disputing  it  in  a  court  of  law, 
and  that  the  estoppel  extended  to  Wilton, 
who  had  colluded  with  him,  and  who  claim- 
ed through  him. 

Lord  Tenterden,  in  his  charge  to  the  jury, 
appeared  to  consider,  that  if  the  judgment 
had  been  collusively  obtained,  Wilton  could 
not  dispute  the  commission.  The  question 
of  fact,  as  to  the  collusion,  he  lefl  to  them ; 
observing,  that  if  they  were  <tf  ofunion,  that 
Wilton's  judgment  was  obt^ned  collusively, 
for  the  purpose  of  enabling  Chambers  to 
contest  the  validity  of  the  commission  by 
his  means,  they  might  draw  any  inferences 
against  Wilton  which  they  had  a  right  to 
draw,  as  against  Chambers  himself,  from  any 
acts  done  by  Iiim.  Hts  Lordship  was  then 
about  to  sum  up  the  evidence  as  to  the  acts 
of  bankruptcy,  when  he  was  interrupted  by 
the  jury,  who  expressed  themselves  satis- 
fied, and  found  a  verdict  for  the  plaintiflft. 

[It  was  agreed  (hat  the  damages  should 
be  nominal ;  the  object  of  both  parties 
being  to  try  the  question  as  to  the  validity 
of  the  commission.] 

In  tlie  following term,(Easterl8S9,)J/r. 
Ottrney  moved  for  a  rule  to  set  aside  the 
verdict,  upmi  the  grounds— first,  tliat  aa 
the  bankrupts  were  described  in  the  com- 
mission as  bankers,  being  traders,  &c.,  and, 
as  lie  contended,  it  was  necessary  that  the 
commission  should  contain  some  description 
of  a  trading,  the  words  *'  being  traders,"  &c. 
were  necessarily  connected  with  the  pre- 
ceding word  **  banker,"  so  as  to  shut  out 
evidence  of  any  other  trading  in  support  of 
die  commission,  except  a  trading  as  bankers. 
In  this  respect,  he  contended,  the  present  case 
was  distinguishable  from  that  of  Hale  v. 
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Small(l).  There,  a  commiuion  of banknipt 
issued  againat  a  trader,  describing  him  as 
**  a  dealer  in  cattle;  and  seeking  his  trade 
of  living  by  buying  and  selling ;"  but  with* 
out  the  general  words,  usually  added,  of 
"  dealer  and  chapman."  The  bankrupt 
brought  an  action  against  the  assignee,  and 
disputed  the  validity  of  the  commission. 
On  the  trial,  the  Judge  received  evidence 
of  a  dealing  in  Aop*  ;  and  if  this  were  pro- 
perly admitted,  the  commission  was  esta- 
blished. But  Uie  Court  of  Common  Pleas 
granted  a  new  trial,  on  the  ground  that  the 
reception  of  such  evidence  might  have  taken 
the  other  party  hf  turpise,  who  might  have 
come  to  dispute  a  draling  in  cattle  cmly. 
The  cause  was  tried  a  second  time;  the 
same  evidence  admitted,  the  same  result; 
and  the  Court  of  Common  Pleas  held,  that 
the  evidence  was  properly  admiued,  and 
that  the  words  "  dealer  in  cattle"  were  de- 
scriptive of  the  person  only ;  and  that  the 
general  statement,  that  the  bankrupt  got  hia 
livii^  by  buying  and  selling,  was  sufficient 
to  admit  evidence  of  any  trading  whatever. 

This  case,  which  at  first  sight  appeared 
against  him,  Mr.  Gumey  submitted,  was  dis- 
tingaishable  from  the  present.  There  had 
been  an  order  by  the  Lwd  Chancellor  in  1 8 1 G, 
to  add  the  words  "  dealer  and  chapman" 
to  all  commissions ;  and  it  was  to  be  pre- 
sumed that  those  words  had  been  omitted 
by  mistake  in  the  commission  which  was 
in  dispute,  in  Hale  v.  Small.  But  at  all 
events,  that  case  was  under  the  old  law ; 
and  the  language  of  the  commission  was 
dififerent  from  that  of  the  present.  There 
the  words  were  "  dealer  in  cattle ;  andteek- 
mg  Atf  trade  of  living  by  buying  aiul  selling  ;" 
and  those  words  were  hem  sufficient  to  let 
in  evidence  of  the  other  trading.  But  here 
the  language  of  the  commission  is,  "  bankers 
being  traders  according"  to  such  an  act  of 
parliament;  but  not  stating  what  trade,  and 
not  stating  the  words  which  would  be  equi- 
vabnt— "aeekbg  their  living  by  buying  and 
•eUiog;"  so  that  the  expression,  "being 
traders,"  seemed  to  be  a  sort  of  legal  con- 
elusion  rather  than  a  description  of  tbe  per- 
son as  a  trader. 

Lord  Tenterden  called  the  attention  of 
the  Court,  and  of  Mr.  Gurney,  to  the  case 

(1)  STaiiDt.  730;  3Moore.58.  iad.sfter  aseeoad 
nrU.  in  «  B.  &  B.  S5,  4  Hoon,  415. 


of  Ex  parte  SmaU{i),  cited  in  Deaeon'e 
Banknqit  Lamt^  119,  and  in  Eden^  59 ; 
arising  out  of  the  case  of  Hale  v.  Smati. 
There,  Small,  the  defendant,  petitioned  the 
Lord  Chancellor,  praying  that  the  words 
"  dealer  and  chapman"  might  be  inserted  in 
the  commission,  or  that  it  might  be  super- 
seded, and  a  new  one  issued  of  the  same 
date,  with  a  proper  description.  The  Lord 
Chancellor  there  said,  that  he  recollected  a 
case  in  which  a  bankrupt  was  described  io 
the  commission  as  a  dealer  in  ctmisri,  and 
the  commission  was  idtimately  supported  by 
evidence,  which  established  a  trading^  in 
figt;  and  he  added,  that  when  a  man  bni^ 
an  action  in  consequence  of  a  commisnoa 
against  him,  he  admits  he  is  the  person 
againat  whom  the  commission  issued ;  end 
it  is  then  immaterial  what  is  the  nature  of 
the  trading. 

Afr.  Gurney  said,  he  had  not  looked  at 
the  case  in  Wilton's  Chancery  Reports,  But 
be  submitted,  that  the  question,  on  account 
of  its  importance,  should  be  considered. 
He  submitted,  secondly,  that  there  was  not 
sufficient  evidence  of  an  act  of  bankruptcy 
by  die  youi^r  Chamben. 

The  Court  granted  a  role  to  Aew  eatue ; 

against  which — 

Mr.  Attorney  General,  Mr*  Pollock,  aad 
Mr.  Hutchinson,  on  the  5th  of  February, 
shewed  cause.  They  contended,  as  to  the 
act  of  bankruptcy,  that  the  evidence  was 
sufficient ;  as  to  the  description  in  the  com- 
mission, they  contended,  first,  that  the  judg- 
ment which  led  to  the  execution  under 
which  the  defendant  acted,  being  collusive, 
it  was  not  competent  to  them  to  dispute  the 
oommisuon ;  and  that,  as  tbe  two  Cliam- 
bers'a  had  api^ied  for,  and  received  protec- 
tion under  the  conunissioD,  they  would  be 
estopped  from  disputing  it;  and,  conse- 
quently, that  the  defendants,  who  all  acted 
under  a  judgment  obtained  by  collusion 
with  the  elder  Chambers,  were  also  estopped. 
But,  secondly,  they  contended,  that  the  de- 
scription in  the  commission  was  proper. 
They  observed,  "it  will  scarcely  be  contend- 
ed, that  it  is  necessary  to  set  out  the  par- 
ticular species  of  trade,  because  the  con* 
traiy  has  been  more  than  once  determined* 

(t)  t  Wilt.  Cbsac  Csies.  8ft. 
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In  Hookham't  cate,  ex  parte  Herbert  (S), 
Hookham,  the  bankrupt,  was  described  as 
*'s  waterman,  dealer  and  chapman,"  and 
the  Lord  Chancellor  decided,  that  tlie 
general  allegation  which  followed,  of  "  seek- 
ing a  living  by  buying  and  selling"  was  saf- 
&Gient  to  render  a  commiasion  valid.  It 
will  be  aaid,  however,  1^  the  other  side, 
that  the  ^dcnlar  trading  is  here  specified : 
that  the  bankrupts  are  designated  in  the 
commission  as  "  bankers,"  and  that  the  ge- 
neral word  "traders"  which  follows, must 
be  restricted  to  that  meaning.  But  the 
word  "  bankers"  is  merely  a  designation  of 
the  persons,  not  of  the  particular  trading 
which  had  rendered  the  parties  liable  to  the 
operation  of  the  bankrupt  laws ;  and  there- 
fore, the  word  "  traders"  stands  alone,  and 
of  course  is  suflBcient  to  comprehend  that 
particular  species  of  trading.  The  expres- 
sion **  beinff  traders,"  is  used  to  meet  the 
lai^uage  of  the  6  Geo.  4.  c.  16.  s.  S,  by 
which  various  persons,  who  neither  buy  nor 
•ell,  are  declared  to  be  and  to  be  deemed 
traders  liable  by  virtue  of  that  act  to  become 
bankrupt.  The  old  commissions  followed 
the  language  of  the  act  of  the  IS  Eliz.  c.  7. 
s.  1,  the  language  of  which  was,  "  any  mer- 
chant or  other  person  using  or  exercising 
the  trade  of  merchandize  by  way  of  bar- 
gaining, exchange,  re-exchange,  bartry, 
chevizance,  or  otherwise,  in  gross  or  by  re- 
tail, or  seeking  his  or  her  trade  of  living 
by  buying  and  selling."  But  the  case  of 
Hale  v.  Small,  which  was  brought  before 
the  Court  on  the  motion  for  this  rule,  ia  ex- 
pressly in  poinL  There,  the«bankmpt  was 
described  as  Ed.  Hale,  of  West  Woodham, 
in  the  city  of  Southampton,  dealer  in  cattle, 
seeking  his  trade  of  living  by  buying  and 
selling.  Evidence  was  given  of  a  trading, 
not  as  a  dealer  in  cattle,  but  as  a  dealer  in- 
bops ;  yet  the  Court  thought  that  the  words 
*'  dealer  in  cattle,"  were  merely  descriptive 
of  the  person,  and  that  the  words  "  buying 
and  selling"  were  sufficient  to  give  autho- 
rity to  the  commission.  Mr.  Justice  Bur- 
rougli  there  alluded  to  the  waterman's  case. 
Ex  parte  Herbert  in  re  Hookham,  and  Mr. 
Justice  Richardson,  speaking  of  the  words, 
buying  and  selling,  observed,  that  they 
were  not  only  equivalent  to  the  words, 
"dealer  andcnapnuui,"  but  they  were  more 

(3)  SVes.ftB.399  ;  2 Rom,  t48. 


authorized  by  the  language  of  the  statute. 
In  this  case  the  words  used  are  words  au- 
thorized by  the  statute  itself.  In  the  case 
of  Smith  v.  Sandilands  ('i),  the  bankrupt 
was  described  as  "  money  scrivener and 
the  words  **  dealer  and  chapman,"  were  not 
added ;  but  Mr.  Justice  Holroyd  ruled,  that 
•ny  species  of  trading  might  be  proved  in 
support  of  the  commission.  This  construc- 
tion of  the  present  act  received  the  sanction 
of  the  Court  in  Bemasconi  and  others  v.  the 
Earl  of  QUngaU(5),  where  the  description 
of  the  Chambers's  as  persons  who  had  be- 
come bankrupts  within  the  intent  and  mean- 
ing of  the  statute,  was  held  to  be  sufficient 
in  point  of  averment,  that  they  bad  become 
bankrupt  since  the  passing  of  the  statute. 
It  follows  that  the  describing  them  as  traders 
within  the  meaning  of  the  act  is  sufficient. 

[In  the  course  of  this  ailment  Mr,  Jut- 
ttce  Parke  intimated  an  opinion  that  no  de- 
scription was  necessary.] 

On  the  6th  of  February,  Mr.  Cumey,  Mr. 
Campbell,  and  Mr.  Kelly y  were  heard,  contrft. 
First,  as  to  the  act  of  bankruptcy  by  the 
younger  Chambers.  By  the  interpretation 
which  has  been  given  to  the  6  Geo.  4.  c.  1 6. 
any  act  of  bankruptcy  committed  before  the 
1st  of  September  1825,  would  not  be  suffi- 
cient to  support  this  commission.  The 
time,  therefore,  within  whidi  an  act  must  be 
proved,  is  from  that  date  to  the  19th  of 
November. 

(They  then  applied  their  argnroent  to  the 
point,  whether  within  that  time  the  evidence 
warranted  the  findii^  of  the  jury.  They 
contended  it  did  not.) 

Then,  as  to  the  description  of  the  bank- 
rupts in  the  commission,  the  case  of  Ber- 
nasconi  and  others  v.  the  Earl  of  Gkngall, 
has  no  bearing  upon  the  question  ;  because 
the  point  raised  there  was  not  upon  the 
trading.  Indeed  it  was  not  necessary  for 
the  plaintiffs  there  to  sue  as  assignees.  The 
general  opinion  among  the  profession  has 
been,  that  some  description  is  necessary ;  and 
it  is  submitted,  that  the  suggestion  of  Mr. 
Justice  Parke  yesterday  is  not  tenable.  The 
Lord  Chancellor's  order  inl816,  needed  not 
to  have  been  made  if  the  description  vras  alto- 
gether unnecessary.    And  Mr.  Eden  in  his 

(4)  Gow'iN.P.C.  171. 
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work  on  the  Bankmpt  Law,  at  p.  53,  ob- 
serves "  some  description  of  trading,  it 
seems,  is  necessary  in  the  commission  ;"  and 
this  he  observes  with  express  reference  to 
the  case  ofHale  r.  Small.  The  jurisdiction 
of  the  Lord  Chancellor,  who  is  in  this  case 
exercising  a  limited  jurisdiction,  should  ap- 
pear.  The  commission  is  for  this  purpose 
analt^ous  to  a  magistrate'a  warrant.  It 
must  shew  the  authority  of  the  person  who 
issues  it. 

[Jl/r.  Juatice  Parkt. — ^According  to  that 
ai^ament,  the  commission  should  state  a 
sufficient  petitioning  creditor's  debt,  and  a 
specific  act  of  bankruptcy ;  but  no  commis- 
sion ever  does.] 

But  in  every  commission  upon  which  any 
decision  has  been  given,  some  general  words, 
such  as  **  dealer  and  chapman,"  or  "  seeking 
a  living  by  buying  and  selling,"  have  been 
introduced.  Where  such  words  are  used, 
the  authorities  undoubtedly  shew  that  evi- 
dence may  be  given  of  a  trading,  different 
from  that  which  is  specifically  mentioned  ; 
but  some  words,  descriptive  of  a  trading  re- 
cognized by  the  act,  must  be  used.  If  ttien, 
•ome  adequate  description  is  necessaiy,  the 
word  "bankers"  cannot  be  rejected,  and 
the  word  "  traders"  would  not  of  iuelf  be 
sufficient.  Whatever  may  have  been  the 
case  under  the  old  acts,  all  turns  now  on  the 
second  section  of  6  Geo.  4.  c.  16.  That 
•ection  enumerates  one  class  of  persons  who 
are  to  be  deemed  traders  liable  to  become 
bankrupt,  and  another  clasa  who  are  not  to 
be  deemed  traders  liable  to  become  bank- 
rupt; yet  both  classes  are  traders — both 
those  who  are  within  the  act,  and  those  who 
are  expressly  declared  not  to  be.  The 
fact,  tlwn,  of  the  two  Chambers's  being 
**  traders,"  would  give  no  jnrisdiction  to  tbe 
Lord  Chancellor.  There  must  be  tome 
•pedfic  trading  shewn,  which  will  bring  the 
persona  within  the  class  enumerated  in  the 
first  part  of  the  section.  The  word  "  bank- 
ers," in  this  commission,  supplies  that  neces- 
sary description,  and  then  the  construction 
will  be  "  being  traders  as  bankers."  How 
then  can  these  words  of  the  commission  be 
supported  by  evidence  expressly  contra- 
dicting them ;  by  proof  that  they  were  tra- 
ders, but  not  as  bankers?  The  question  is 
most  important  for  all  persona,  whose  inter- 
ests are  at  all  likely  to  be  affected  by  the 
bukmpt  law.  Sec.  88  makes  the  commis- 


sion notice  of  a  prior  act  of  bankruptcy ; 
and  if  the  commission  do  not  give  a  proper 
description,  the  object  for  which  it  was  made, 
notice,  will  be  defeated.  For  instance,  this 
commission,  describing  Chsmbers  &  Son 
as  bankers,  would  convey  little  information 
to  the  creditors  of  Chambers  &  Son,  as 
pozzelani-manufacturers.  Yet,  if  a  descrip- 
tion at  all  be  necessary,  it  will  not  be  denied 
that  it  ought  to  be  such  a  description  as  will 
give  correct  information.  Then,  as  to  the 
supposed  estoppel,  whatever  might  be  the 
case  as  to  the  elder  Chambers,  there  is  no 
collusion  suggested  between  Wilton  and  tbe 
younger  Chambers ;  and  the  commission  if 
maintainable  must  be  good  against  both  the 
Chambers's. 

The  Court  took  time  to  consider,  and  this 
day  the  judgment  was  delivered  in  the  fol- 
lowing terms  by — 

Lord  Tenterden. — ^The  application  for  a 
new  trial  was  made  on  two  grounds,  one 
depmdii^  on  the  form  of  the  commission. 
The  description  of  tbe  parties  in  the  com- 
mission was,  "bankers  being  traders  ac- 
cording to  the  statute."  It  was  contended 
that  the  words,  "  being  traders  according  to 
the  statute,"  were  connected  with  the  word 
"  bankers"  ;  for  that  otherwise  no  descrip- 
tion of  trade  was  mentioned ;  and  that  as  the 
trading  of  Chambers  &  Son,  as  bankers, 
was  not  continued  down  to  the  period  which 
was  necessary  in  order  to  support  the  com- 
mission, it  must  of  course  fail.  We  think, 
however,  that  the  word  "  bankers,"  as  there 
used,  may  be  considered  only  as  a  descrip- 
tion of  the  pertons;  and  we  think,  also,  that 
it  is  not  necessary  that  the  particular  spe- 
cies of  trading  should  be  set  forth  in  the 
commission ;  and  that  the  commission  would 
have  been  good,  if,  instead  of  calling  them 
bankers,  they  bad  been  described  merely  as 
"esquires'*  or  "gentlemen."  [See  the  obser- 
vation of  Mr.  Justice  Burrough  in  the  same 
terms,  in  the  judgment  of  Mr.  Justice  Bur- 
rough  in  Hale  v.  Small  (6).]  We  are  there- 
fore of  opinion,  that  that  objection  ought 
not  to  be  allowed  to  prevail,  and  conse- 
quently, that  as  far  as  it  applies  to  the  pre- 
sent rule,  the  rule  ou^t  to  be  discharged. 

But,  another  objection  was,  that  there  was 
not  such  evidence  of  an  act  of  bankruptcy 

<6)  4  Uoore,  4tt. 
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1^  the  younger  ChamberB,  as  could  have 
justified  me  in  leaving  it  to  the  jury  to  say 
whether  he  had  or  had  not  committed  an 
act  of  bankruptcy.  One  answer  given 
to  both  these  objections  was,  that  Mr.  Wil- 
ton, one  of  the  defendants,  was,  in  conse- 
quence of  his  connexion  with  the  elder 
Chambers,  to  be  considered  in  collusion  with 
biro,  and  estopped  from  disputing  the  vali- 
dity of  the  commission,  as  much  as  the  elder 
Chamben  himielf  would  be;  and  it  nai 
contended  that,  Wilton  being  estopped  from 
disputing  the  validity  of  the  «>mmission  as 
far  as  related  to  the  elder  Chambers,  he  was 
equally  estopped  as  far  as  related  to  the 
younger  Cliambers.  But,  however  it  may 
be  with  respect  to  the  defendant  Wilton, 
there  are  other  defendants  who  are  not 
thus  estopped,  and  tliey  have  a  right  to  say 
that  the  plaintiffs  must  prove  a  valid  com- 
mission, which  can  be  done  only  by  shewing 
an  act  of  bankruptcy  committed  by  both 
the  persons  named  in  the  commission,  within 
the  statute.  Now  the  only  branch  of  the 
statute  upon  which  it  can  be  contended,  that 
an  act  of  bankruptcy  was  committed  by  tlie 
younger  Chambers,  was  that  of  absenting 
himself ;  there  is  no  proof  at  all  that  he 
left  home,  so  aa  to  come  within  the  pro- 
vision of  "  departing  from  his  dwelling- 
house."  If  he  committed  any  act  of  bank- 
ruptcy, it  must  be  by  absenting  himself  with 
intent  to  delay  creditors.  Butaccording  to 
tlie  decisions,  "  absenting  himself"  has  hi- 
therto been  confined  to  the  case  of  a  party 
absentii^  himself  from  hu  own  regular  place 
of  buiiaett,  at  which  a  man  would  be  ex- 
pected to  be,  or  from  one  or  more  particular 
creditors  at  some  other  place  :  for  instance, 
the  Royal  Exchange,  where  he  expected  to 
meet  the  persons  to  whom  he  was  indebted; 
going  behind  the  scenes  at  the  theatre  to 
avoid  them,  and  so  on.  [His  Lordship  pro- 
bably alluded  to  the  case  of  Hayward,  the 
publisher  of  the  Courier  newspaper;  re- 
ported in  Gillingkam  v.  Laiag  (7).  ]  Now 
there  was,  at  the  time  at  which  this  act  of 
bankruptcy  is  supposed  to  have  been  com- 
mitted, really  no  place  of  business,  properly 
so  called,  to  which  the  younger  Chambers 
conld  have  occasion  to  resort.  The  busi- 
ness of  the  banking-bouse  bad,  for  a  consi- 
derable time  before,  been  placed  under  the 

(7)  6TMut.  A3f. 
VoL.Vni.  VLB. 


control  and  management ofacommittee;  the 
younger  Chambers  was  attending  upon  them, 
at  the  house  in  Soutlimolton-street,  which 
had  been  taken  by  them  for  the  purpose  of 
business.  The  committee,  under  a  clause  in 
the  deed,  put  an  end  to  the  trust  and  re- 
voked the  deed :  the  consequence  of  that 
certainly  was,  that  the  books  and  all  the 
concern  would  return  and  devolve  again 
upon  the  two  Chambers's;  but  it  does  not 
appear  that  there  waa  any  business  for  either 
of  them  to  transact  at  this  house  in  Sonth- 
mol  ton-street. 

[After  going  more  minutely  into  the  evi- 
dence on  this  point ;  but  which  it  is  not 
necessary  to  give  in  detail,  his  Lordship 
proceeded — ] 

We  cannot  allow  the  verdict  to  stand,  if 
this  evidence  was  not  sufficient  to  justify  the 
jury  in  coming  to  a  conclusion  that  this 
party  had  committed  an  act  of  bankruptcy 
within  the  meaning  of  the  statute ;  and,  he 
not  having  absented  himself,  as  far  as  we  can 
judge  from  the  evidence,  from  any  place  in 
which  in  the  ordinary  course  of  his  life  and 
business  he  would  be  expected  to  be  present, 
namely,  his  place  of  aoode,  or  any  place  in 
which  be  bad  any  hunaeu  to  tran$actf  we 
therefore  think  the  objection  ought  to  pre- 
vail ;  and  that  upon  that  objection,  and  that 
alone,  there  must  be  a  new  trial. 

Rnkfor  a  nm  truU. 


Feb  12  y  wiNDorm  v.  coonx. 

In  a  bailaUe  aclhit,  thefiamtiff  may  de- 
clare  eonditumally  after  the  lime  for  pulling 
m  and  perfecting  hail  hat  exjnred,  tutlumgk 
the  defindanl  hat  not  put  in  Sail, 

A  rule  had  been  obtained  on  the  part  of 
the  defendant,  which  raised  the  question, 
whether,  in  a  bailable  action,  the  plaintiff 
might  declare  conditionally,  after  the  time 
for  putting  in  bail  had  expired.  The  plain- 
tiffhad  done  so  in  the  present  case. 

Mr.  Thesiger  shewed  cause. — The  power 
to  declare  conditionally  is  a  privilege  to  the 
pUintiff;  and  he  cannot  be  deprived  of  it 
by  the  defendant*!  default  in  not  hanng  pu( 
t  E 
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in  bail  as  he  ought  to  have  done.  The 
plaintiff  has  here  no  means  of  bringing  the 
defendant  into  court,  as  he  has  in  service- 
able process ;  because,  there,  he  may  enter 
an  appearance  for  the  defendant  according  to 
the  statute.  This  was  the  reason  assigned 
by  the  Court  in  Baker  v.  Cooper  (1),  where, 
in  consequence  of  the  writ  being  service- 
able, it  was  held,  the  plaintiff  could  not  so 
declare. 

Mr.  R.  V.  RichanUt  in  support  of  the 
rule,  relied  on  Tttmer  v.  PortaU  and  another 
(2),  as  shewing  that  there  was  no  distinc- 
tion in  this  respect  between  bailable  and 
■erviceable  procesB, 

Lord  Tenterden. — ^The  defendant  is  not 
fully  in  court  until  the  bail  is  perfected ; 
and  the  plaintiff  has  no  means  of  bringing 
him  into  court.  Until  that  has  been  done, 
he  may  declare  condidonally. 

RiJe  diKharged, 


1880.      >     KICKA&M  p.  HUBBOCK  AVD 
Feb.  12.  3  AMOTHBR. 

Inntranee — Smpfretnan  oj  fact, 

1 .  Whether  a  propOMed  assurance  be  upon 
thippmgt  or  IheSf  or  against  fire^  it  ti  lAe 
dmitg  of  the  assured  to  communicate  every 
material  fact  necessary  to  he  knonm  to  the 
assurer. 

2.  jind  if  amy  such  fact  be  known  and 
not  conmutnicated,  the  policy  i$Ul  be  roirf, 
nrhether  the  assured  e^d  or  did  not  believe  it  to 
be  material. 

3.  H^hether  the  question  of  materiaUty  be 
a  question  of  Ian  or  faett  or  mixed — quaere. 

In  a  ease  where  iRrwtiont  had  been  given 
to  ineure  a  sAtp  im  case  she  did  not  arrive 
nithin  thirty  days  after  the  receipt  of  the 
Utter,  and  accordingly,  after  the  expiration 
of  the  time,  apolicy  nas  effected—no  commu- 
nication being  made  of  this  direction,  or  when 
the  letter  had  arrived,  and,  a  day  before  the 
effecting  of  the  policy,  a  ship  had  arrived,  by 
irAteA  the  undenvriters  might  suppose  the  tfi- 
reetions  to  msure  had  come, — Lord  Tenterden 

(i)  6  Teim  Rep.  548. 
(t)  tNewlUp.  151. 


admitted  the  evidence  of  a  director  of  the 
Royal  Exchange  Assurance  upon  the  ques' 
tion  whether,  in  his  judgment,  the  fact  of  the 
date  of  the  arrival  of  the  letter  was  material 
to  be  communicated.  He  said,  U  was.  The 
jury  found  a  verdict  in  favour  of  the  under- 
writers.  The  Court  lield  the  evidence  to  be 
property  received ;  but  observed,  that  if  the 
question  were  purely  one  of  law,  they  were  of 
opinnm  fAa<  </ie  fact  was  material,  and  that 
the  not  communieating  it  awndtdtke  policy. 

This  was  an  action  on  a  policy  of  insu- 
rance, (against  the  defendants,  the  Mutual 
Marine  Insurance  Company)  the  policy 
being  on  goods  by  the  ship  Cumberland, 
from  Sydney,  and  loading  ports  in  New 
South  Wales,  to  London. 

There  were  several  pleas,  but  those  which 
led  to  the  principal  issues  were,  that  the  ship 
bad  not  sailed  on  the  voyage  insured,  and 
that  material  fiicts  bad  been  suppressed  and 
concealed. 

The  cause  was  tried  at  the  Guildhall  Sit- 
tings after  Easter  term,  1829,  when  the  fol- 
lowing appeared  to  be  the  material  facta. 
[See  the  NisiPrius  Report,  1  D.  &  L.221.] 

In  April  1827,  Mr.  Campbell,  a  merchant 
at  Sydney,  shipped  on  board  the  Cumber- 
Itmd,  then  about  to  proceed  thence  for  Lon- 
don, several  casks  of  seal-skins,  which,  ac- 
cording to  the  bill  of  lading,  were  to  be 
delivered  to  Mr.  A.  Emmetl,  or,  in  case  of 
his  death,  to  Messrs.  Rickards,  M'Intosh  & 
Co.  of  London.  Mr.  Emmett  himself  took 
passage  by  the  Cwnberlandt  and  sailed  in  her 
from  Port  Jackson  on  her  voyage  to  Lon- 
don, by  way  of  Hobart  Town,  in  Van  Die- 
man's  Land.  She  left  Hobart  Town  on  the 
23rd  of  May.  On  the  28th  of  May,  Mr. 
Campbell  wrote  by  the  Australia,  which  was 
then  about  to  sail  from  Sydney  direct  to 
London,  the  following  letter  to  Messrs. 
Rickards,  M'Intosh  &  Co.  tn  London  :  — 

"  In  case  of  the  non-arrival  of  Mr.  Wm. 
Emmett,  per  ship  Cumberland,  you  will 
herewith  receive" — (here  followed  some  mat- 
ter immaterial  to  this  case.  The  letter  pro- 
ceeded)— "I  will  also  thank  you  to  eff<*ct 
insurance  at  market  price  on  forty-nine 
casks,  containing  four  thousand  one  hundred 
and  seventy-five  New  Zealand  Air  seal  ftkint, 
shipped  to  the  consignment  of  Mr.  Wm. 
Emmett,  per  Cui^terUmd,  or,  in  case  of 
death,  to  your  iiouae.  The  Cmi&erimil  left 
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Port  JujkwD  for  London,  via  Hobart  Tomi, 
on  the  25th  of  Aprilt  and  hy  letters  receiv- 
ed from  Mr.  Eroiuett,  was  at  Hobart  Town 
on  the  10th  of  May,  and  was  expected  to 
•ail  from  thence  in  ten  or  fourteen  days  from 
that  date.  To  give  every  chance  to  Mr. 
Emmett's  arrival  in  England,  I  have  direct- 
ed my  friend,  Mr.  Harris,  not  to  deliver  this 
until  thirty  days  after  the  arrival  of  the 
Aiutruiia  in  London." 

Thia  letter  was  not  addressed,  uor  trans- 
mitted directly  to  Messrs.  Rickards,  M'ln- 
to^  &  Co.,  bat  was  sent  to  Mr.  Harris,  in- 
closed i8anenvelope,whiclt  bore  the  following 
address : — "  This  letter  is  to  be  delivered  by 
Mr,  Harris  to  Mr.  Enujnett  if  he  has  arriv- 
ed, and  if  not,  is  to  be  retained  in  Mr. 
Harris's  possession,  thirty  days  from  the 
date  he  received  it ;  and  Uieu  is  to  be  de- 
livered to  Messrs.  Rickards,  M'lntosh  & 
Co.,  Bishopsgate-straef,  London," 

TbQ  Australia  aailed  from  Sydney  jon  the 
2nd  of  June  1827,  (thirty-eight  days  after 
the  Cwnierfimdliad  left  Port  Jackson,)  and 
arrived  in  London  the  ^ih  of  October  fol- 
lowmg.  The  letter  was  delivered  to  Mr. 
Harris  on  the  8tb  of  October,  and  retained 
by  him  until  the  ISth  of  November,  when, 
the  Camberlaitd  not  having  arrived,  he  de- 
livered it  to  Messrs.  Rickards  &  Co. ; 
they  on  the  same  day  sent  a  clerk  to  the 
defendants'  office,  to  efiect  an  inaurance  for 
4000/.  The  clerk,  read  at  the  office,  that 
pan^aph  of  the  above  letter,  which  be- 
gins with — "  I  will  also  thank  you  to  effect" 
and  ends  with  these  wtn-cls — "and  was  ex- 
pected to  sail  from  thence  in  ten  or  four- 
teen days  from  diat  date."  But  he  read 
no  other  part*  and  gave  w  further  informal 
tion.  He  did  not  shew  the  letter  to  the 
defendant's  ^ent,  nor  did  he  produce  the 
cover  directed  and  indorsed  as  above  de- 
scribed. He  stated,  that  he  had  not 
received  any  directions  from  the  plaintiff 
to  keep  back  any  part  of  the  letter ;  that  he 
had  it  open  in  his  hand,  and  that  the  defen- 
dants' agent  might  have  read  it  if  he  wished ; 
that  his  reason  for  not  verbally  cosamuni- 
cating  the  fact  of  the  letter  having  arriv- 
ed in  Ei^land  before,  was,  that  be  did  not 
think  it  materia.  No  inquiry  was  made 
by  the  ^[enc  of  the  clerk,  as  to  the  time 
when  the  order  for  insurance  was  received. 
The  policy  was  effected  as  for  an  ordinary 
risk,  and  at  the  ordinary  premium.  A  ship 


which  had  sailed  from  Sydney  on  the  15th 
of  June  18S7,  had  arrived  in  London  on 
the  ISth  of  November;  another  had  arriv- 
ed at  Liverpool  from  Sydney  on  the  10th 
of  November,  and  the  arrival  of  these  ves- 
sels had  been  announced  in  Lloyd's  List  on 
the  13th  of  November,  the  day  on  which 
the  policy  on  the  Cumberland  was  effected ; 
and  Uie  fetters  brought  by  them  were  de- 
livered in  Lmdon  on  the  12th  of  Novem- 
ber. It  was  presumed  that  the  Cumber- 
land had  foundered  at  sea,  as  no  tidings 
had  been  heard  of  her  since  she  sailed  from 
Hobart  Town. 

For  the  defendants,  it  was  contended,  that 
a  material  fact  had  been  omitted  to  be 
stated  to  them  when  the  policy  was  effect- 
ed ;  and  that  the  defendants  acted  under 
the  belief  that  the  letter  directing  the  in- 
surance had  come  by  one  of  the  ships 
which  bad  arrived  on  the  10th  and  12th  of 
November,  the  day  before  the  policy  was 
effected ;  and  that,  hut  they  known  that  the 
ship  which  brought  the  letter  had  arrived 
so  long  a  time  before,  they  wouldprobably 
have  refused  to  insure,  or  have,  at  least,  de- 
manded a  higher  premium. 

In  support  of  this  argument,  a  director 
of  the  Royal  Exchange  Assurance  was 
called.  He  was  asked,  whether  his  office 
would  have  uken  the  risk  with  a  knowledge 
that  the  leuer  of  instructions  had  been  so 
long  kept  back.  His  answer  was,  that 
they  would  not  have  taken  it  at  any  pre- 
mium. This  evidence,  however,  was  ob- 
jected to.  Lord  Tenterden  thought  the 
question  might  bejmt  free  from  objection 
in  diis  ibnn :  "  Was  the  &ct  cqc  which 
in  your  judgment  was  a  material  fact  to 
be  communicated  ?"  The  witness  answer- 
ed that  it  was,  and  upon  this  evidence, 
his  Lordship  left  the  case  to  the  jury; 
stating  the  question  to  be,  whether  it 
was  material  that  the  underwriters  should 
have  the  opportunity  of  calculating  the 
chances  of  the  arrival  of  the  one  vessel,  by 
a  reference  to  the  actual  arrival  of  the 
other ;  taking  into  account  that  the  calcula- 
tion of  the  probable  duration  of  a  voyage 
is  ordinarily  made  by  simply  reckoning 
the  distance  of  the  place— a  fact  which  the 
underwriters  had  the  means  of  knowing 
as  well  as  the  assured.  But  that  if  they 
bought  the  fact  was  material,  the  plaintiff 
was  not  entitled  to  recover. . 
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The  jury  having  found  a  verdict  for  the 
defendants,  in  Easter  term,  18S9,  the  At- 
torney General  obtained  a  rule  nisi  for  a 
new  trial  on  two  points :  first,  that  his  Lord- 
ship, in  directing  the  jury,  had  not  noticed 
the  distinction  between  facts  which  the  as- 
sured was  bound,  as  a  condition  precedent 
to  the  effecting  of  the  policy,  spontaneously 
to  communicate  to  the  underwriter ;  and 
those  which  he  was  not  bound  to  state,  un- 
less questioned  by  the  underwriter.  This 
distinction,  he  contended,  had  been  recog- 
nized in  Haywood  v.  Rodger$  (I),  and  Free- 
land  Y.  Olover(i),  and  that  the  present 
case  fell  within  the  latter  description  of 
cases.  Secondly,  that  evidence  had  been 
improperly  received  as  to  the  materiality  of 
the  facts  not  communicated,  and  that  was 
a  question  of  law  for  the  Court*  and  not 
of  fact  for  the  jury. 

Against  this  rule,  on  the  8th  of  February 
in  this  term, 

Mr,  Pollock  and  Mr.  Tomlinson  shewed 
cause.— Upon  the  last  point  they  contend- 
ed, that  the  question  of  materiality  was 
entirely  for  the  jury,  and  could  hardly  ever 
be  aquestion  purely  of  law; — that  in  Lm^ 
nau  V.  DeshoTOugk  (3),  which  was  very  like 
the  present,  the  evidence  of  medical  men 
was  received  upon  the  question — whether 
in  their  opinion  certain  facts  ought  to  have 
been  communicated  to  the  insurers,  and  no 
objection  was  made  to  that  question  ;  that 
the  point  arose  in  the  case  of  Berthon  v, 
Loughman  (4) ;  there,  it  was  proposed  to 
ask  a  witness,  whether  in  his  opinion  the 
knowledge  of  certain  facts  would  not  have 
made  a  difference  as  to  the  terms  of  insu- 
rance ;  the  question  was  objected  to,  but 
Mr.  Justice  Holroyd  there  ruled  the  same 
as  had  been  done  by  Iiord  Tenterden  in  the 
present  case  ;  and  in  the  case  of  Dwrrell 
V.  Bederlef/{S%  Chief  Justice  Gibbs  said, 
**  The  materiality  of  the  facts  known  and 
suppressed,  is  for  the  decision  of  the  jury." 
On  the  question  of  misdirection,  they  in- 
sisted, that  although  it  may  in  general  be 
incumbent  on  the  underwriter  to  ask  at 
what  time  the  ship  sailed,  yet,  that  if  that 

(1)  4  Eiat,  590. 
<S)  7Eut,4ftr. 

(S)  SCw.&P.  353}  ■.c.aB.&C586:  3U. 
It  R.  46  i  7  Uw  Jouni.  K.B.  4t. 
(4)  2  Stark.  N.P.C.  ff68. 
(3)  Ho)t,N.pr.S85. 


or  any  other  circumstance  materialty  vary- 
ing the  risk  be  not  communicated,  the 
omission  on  his  part  would  not  exonerate 
the  assured ;  that  in  the  case  of  Kirby  v. 
Smith  (6),  8  policy  was  held  to  be  void  be- 
cause the  assured,  who  had  himself  sailed  in 
another  vessel  six  hours  after  the  vessel 
insured,  and  had  met  with  rough  weather 
on  his  voyage,  did  not  communicate  that 
fact  to  the  underwriter ;  that  in  M*Andrem 
v.  Bell  (7),  which  was  very  similar  to  the 
present,  the  letter  of  advice  of  the  sailing 
of  the  ship  was  kept,  until  the  persona 
assuring  had  received  information  that  an- 
other ship  which  bad  sailed  at  the  same 
time  with  the  ship  assured,  had  arrived  in 
safety.  There,  Lord  Kenyon  held,  that  the 
concealment  of  the  latter  fact  avoided  the 
policy.  So  in  the  case  of  WiUe$  v.  Glover 
(8),  the  communicating  that  which  was  in 
itself  true,  but  the  keeping  back  other 
matter  which  affected  the  risk,  was  held  to 
avoid  the  policy.  Here,  the  agent  fraudu- 
lently  relied  upon  the  underwriter  not  ask- 
ing when  the  letter  arrived ;  because  he 
knew  that  it  would  be  supposed  to  have 
arrived  on  the  previous  day,  and  it  was  for 
him,  therefore,  to  have  communiested  that 
fact  to  the  underwriters.  Then,  to  distin- 
guish the  cases  of  Hamvoodr.  Rodgers,  and 
F^land  v.  Olover,  relied  on  by  the  other 
side.  They  did  not  interfere  with  this 
principle.  In  the  former,  the  facts  which 
were  suppressed  related  solely  to  the  sea- 
worthiness of  the  vessel ;  and  the  Court 
were  of  opinion,  that  the  risk  was  not  va- 
ried by  the  non-communication;  inasmuch 
as  in  every  contract  of  insurance,  there  waa 
an  implied  warranty  of  sea-worthiness.  In 
Freeland  v.  Glover^  a  letter  waa  shewn  to 
the  underwriter  at  the  time  :  which  letter 
expressly  referred  to  a  former  one.  He 
had  therefore  an  opportunity  of  calling  for 
a  sight  of  it,  if  it  could  be  suppmed  to 
contain  any  thing  material.  Now,  had 
there  been  any  tnii^  to  lead  the  under- 
writer to  make  the  inquiry,  the  argu- 
ment drawn  from  that  case  would  be  appli- 
cable ;  but  he  was  misled  and  thrown  oflT 
his  guard  by  the  fact  of  two  vessels  havin^^ 
just  arrived,  and  by  one  of  which  be  would 
infer  the  letter  had  arrived.  Indeed,  there 

(€)  1  Bim.  At  Aid.  67t. 
m  1  &P.N.P.C.S73. 
(B)  1  Ntw  Rtp.  14. 


Digitized  by 


HILARY  TERM,  1830. 


218 


is  reason  to  believe  that  the  time  was  ex- 
pressl^r  chosen  for  the  fraudulent  purpose 
of  deceiving  the  underwriters ;  but  it  be- 
came unnecessary  to  press  this  on  the  jury ; 
inasmuch  as,  if  it  was  the  duty  of  die 
assured  to  communicate  the  facts,  it  is 
immaterial  whether  the  non-communication 
arose  from  ftand  or  from  inadvertence. 

Mr.  Allorney  General,  Mr.  Campbell,  and 
Mr.  MauUf  contrL — Upon  the  ^int  as  to 
misdirection,  the  single  question  is,  whether 
the  assured  was  bound  to  communicate 
every  circumstance  which  could  by  possi- 
bility affect  the  premium,  whether  it  was 
within  the  knowledge  or  means  of  know- 
ledge of  the  underwriter  or  not.  It  is 
really  the  same,  as  whether  the  assured  is 
bound  to  communicate  the  strength  of  his 
own  nerves — to  say  how  long  he  has 
chosen  to  wait  without  insuring.  But,  from 
the  opinion  of  Lord  Ellenborough  in  Hay- 
wood  T.  Rodgvrtt  it  is  clear  that  there  ara 
many  essential  beta  which  the  assured  ia  not 
bound  to  state  h  prioru  Surely,  it  is  not 
incumbent  on  the  assured  to  communicate 
in  the  first  instance  every  circumstance 
which  can  affect  either  the  risk  or  the  pre- 
mium. Take,  for  instance,  the  common 
case,  where  one  underwriter  has  refused  : 
some  underwriters  will  decline  a  risk  which 
an  experienced  man  of  their  profession  has 
refused.  But  it  is  not  necessary  to  com- 
municate such  a  fact,  unless  inquiry  be 
made.  'I  he  time  of  sailing,  and  the  con- 
dition of  the  vessel,  are  the  only  facts 
which  it  is  essential  for  the  assured  to  dis- 
close ;  all  the  rest  is  matter  of  calculation 
and  haaard,  as  much  within  the  know- 
ledge of  the  underwriters  as  the  assured ; 
if  he  desires  further  information,  it  is  for 
him  to  seek  it.  Suppose  a  letter  were  re- 
ceived from  abroad,  saying,  "  If  the  ship 
has  not  arrived  when  you  receive  this,  in- 
sure her  instantly  ;  she  sailed  on  such  a 
day,  and  if  she  has  not  arrived  when  you 
receive  this,  I  shall  think  she  is  a  missing 
ship  and  in  peril :  however,  the  underwri- 
ters will  judge  for  themselves,  that  is  my 
opinion."  Can  it  be  said,  that  it  would  be 
unnecessary  to  communicata  this  letter 
unless  it  were  called  for  ?  And  in  the  caae 
of  Bell  V.  Beit  {9),  where,  on  a  policy  at 
and  from  Riga,  the  assured  did  not  com- 


municate the  fact  of  an  order  which  bad 
been  made  by  the  court  of  Petersburgh, 
respecting  ship's  papers  havtngthere  caused 
considerable  alarm,  Lord  Ellenborough 
observed,  Uiat  the  assured  was  not  bound 
to  communicate  the  fact  of  the  order 
having  produced  the  alarm.  The  ques- 
tion, whether  a  ship  is  missing  or  not, 
is  immaterial ;  because,  even  if  the  assured 
supposes  the  ship  to  be  missing,  he  may  go' 
to  Lloyd's  if  he  pleases,  and  he  may  insure 
if  he  can.  If  he  communicates  the  time  of 
sailing,  and  they  choose  then  to  take  the 
risk,  the  policy  is  not  avoided  :  much  un- 
certainty would  be  introduced  into  the  law 
of  insurance  if  it  were  material  to  state  to 
the  underwriters  that  the  vessel  was  a  miss- 
ing ship ;  indeed,  how  is  the  fact  ascer- 
tainable ?  What  limit  can  be  assigned  ? 
May  a  man  wait  fifteen  days  beyond  the 
usual  time,  or  twenty.or  thirty ;  and  at  what 
particular  moment  does  the  vessel  become 
missing  T  The  case  is  merely  that  the  aa- 
sured  chooses,  for  a  time,  to  be  his  own 
insurer,  to  take  upon  himself  the  risk;  and 
be  has  a  right  to  do  so,  if  afterwards,  and 
when  he  seeks  to  insure,  he,  by  informing 
the  underwriter  of  the  time  of  sailing,  en- 
ables him  to  calculate  the  risk,  and  make 
his  terms  accordingly.  He  also  cited  the 
judgment  of  Lord  Mansfield  in  Career  v. 
Boehm  (10).  Upon  the  point,  as  to  the 
admissibility  of  the  evidence,  they  contend- 
ed that  the  question  really  was,  whether 
the  assured  was  bound  to  communicate 
every  faa  which  might  or  might  not  have 
influence  upon  a  man's  judgment  accordit^ 
to  the  strength  of  his  nerves. 

Tlie  Court  took  time  to  consider;  and 
this  day  the  judgment  was  delivered  in  the 
following  terms  by — 

Lord  Tenterden. — [  AAer  stating  the  plead- 
ings and  the  facts,  his  Lordship  thus  pro- 
ceeded]~On  behnlf  of  the  plaintiff,  it  is 
contended,  that  this  fact,  that  the  Auitralta 
had  arrived  so  long  before  the  insurance 
was  efl^ted,  was  not  of  such  a  nature  as 
that,  if  it  had  been  communicated,  it  would 
have  affected  the  risk  ;  that,  at  all  events,  it 
would  only  go  to  affect  the  amount  of  the 
premintn.  But,  in  our  opinion,  nothing  can 
afifect  the  amount  of  the  premium  wiuout 


(9)  «CBmpb.479. 


(10)  S  Burr.  19a^ ;  1  Sir  W.  Bl.  lUp.  593. 
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alio  affecring  tbe  risk.    That  was  the  way 

in  which  the  question  was  put  in  tbe  case  of 
Lynch  V.  HamiUon(l\)t  where  Lord  Chief 
Justice  Manifield  says,  "  A  person  insuring 
is  bound  to  comniunicate  every  intelligence 
he  has,  that  may  afiect  tbe  mind  of  the  un- 
derwriter in  two  ways — first,  as  to  the  point 
whether  he  will  insure  at  all;  and  secondly, 
as  to  the  point  at  what  premium  be  will  in- 
sure." Upon  the  trial  of  this  uuse,  I  ad- 
mitted in  evidence  tlie  opinion  of  the  manag* 
ing  director  of  tbe  Royal  Exdiaoge 
Assurance,  that  the  fact  kept  back  wo* 
material  to  have  been  comm«inicated.  It  is 
now  objected  that  tliat  evidence  shotdd  not 
have  been  received.  But  if  tbe  conceal- 
ment of  a  material  fact  is  to  avoid  the 
policy,  how  is  its  materiality  to  be  ascer- 
tained, unless  by  the  testimony  of  skilful 
persons  conversant  with  the  subject-matter? 
If  it  be  a  matter  for  the  jury  as  well  as  the 
Court  to  determine,  that  is  tbe  only  raode 
of  presenting  it  to  them ;  and  if  it  be  a 
matter  for  the  Court  alone,  then  we  are  all 
of  opinion  that  this  was  a  fact  material  to  be 
communicated.  It  is  a  very  peculiar  case. 
The  Bhiip  was  to  come  from  New  Soudi 
Wales.  The  writer  of  *he  letter  in  question, 
who  waa  resident  thore,  otust  be  considered 
BB  having  some  knowledge  of  the  ship, 
and  of  the  likelihood  of  ber  having  a  long 
and  protracted  voyage.  If  the  fact,  that 
tbe  letter  had  been  so  long  received  and 
detained  by  his  directions,  had  been  made 
known  to  the  underwriter,  it  would  in  all 
probability  have  had  some  influence  on  his 
mind,  and  have  induced  him,  as  was  said  in 
Lynch  v.  Hamlion,  either  not  to  underwrite 
at  all,  or  not  to  underwrite  except  upon  an 
increased  premium.  Another  circumstance 
in  tbe  case  is,  that  two  ships  had  arrived 
from  New  South  Wales,  within  tvra  or  three 
days  before  the  proposal  to  insure  was  made ; 
and  those  to  whom  the  proposal  was  made 
might  well  auppose  that  tbe  letter  had  come 
by  one  of  those  ships,  rather  than  suspect 
the  extraordinary  fact  that  it  had  arrived  by 
a  former  vessel  and  been  kept  back  for  thirty 
days.  On  the  whole,  we  are  of  opinion  that 
tlw  verdict  waa  right,  and  that  the  rule  for 
a  new  trial  sboold  be  disebai^ed. 

Ride  ditckarged, 
(11)  sTsDBt.sr. 


[See  also  Maymrd  v.  Rhadet,  5  D.  &  R. 

266 ;  MoTTuoa  v.  MuspraU,  4  Bing.  60, 
5  Law  Journ.  CP.  54;  Evirett  v.  Detbo' 
rough,  8  M.&.  P.  190,  «.c  7  Law  Journ. 
CP.  223.] 


18S0.    )  DOB  on  ih€  dam*  cf  wioam  v. 
Feb.  12.  >  JONES, 

Elegit — PtmcT  exercised  to  defeat  judg- 
ment creditor. 

A  eredUor  obtained  judgmaU  eigtUMtt  hit 
deUor.  Sab$equenlltft  the  debtor  Imfc  fne- 
hold  ftropertt/  Wf  mtimtorsf  i^Uau  and  re- 
lease. The  conveyance  ran  m  the  u»ml  form 
nilh  uses  to  bar  dowtr,  and  nUh  a  life  estate, 
and  a  poner  of  appointment  to  the  purchaser. 
The  purchaser  aflerwardt  exercised  his  pomer 
of  appointment  in  fao9ur  of  another  person. 
Subsefuently  to  all  this,  the  judgnent  oredi- 
tor  sued  out  an  elegit,  and  obtained  posses- 
eim  through  the  sherds  inqmsition : — Held, 
that,  although  the  judgment  attached  in  the 
first  instance  upon  the  life  estate  of  the  debtor, 
that  life  etiflte  became  defeated  ^  the  «6aff- 
qmtt  exereiee  ef  the  pomr  of  srp^MuUiiMiif ; 
and  that  the  judgment  enditor  could  not 
maintain  the  posseesien  agaiiut  the  perieu  m 
whose  favour  Uie  pomr  ^  appemimeet  mat 
executed. 

This  was  an  ejectment,  tried  before  Mr. 
Baron  Garrow,  at  the  Summer  Assizes  for 
the  county  of  Sussex,  on  the  demise  of 
John  Alfred  Wigan,  for  the  recovery  of 
lands  in  the  pariah  of  Mayfield,  in  tbe 
county  of  Sussex.  The  demise  was  laid 
on  tbe  12th  day  of  April  1828. 

On  the  trial,  a  nonsuit  was  directed  by 
the  learned  Judge,  widi  liberty  to  the  plaifr> 
tiff  to  move  to  set  it  aude  and  ukUr  m  ver- 
dict for  tfaa  i^aintiff;  and,  if  tbe  Geuit 
should  order  a  case,  or  special  verdiot,  to  be 
turned  into  one  acoordiogly.  On  motion 
to  tbe  Court,  the  Court  wdered  the  lacts 
to  be  turned  into  a  ease,  and  ttie  case  to  be 
turned  into  a  special  verdict,  should  either 
of  tbe  partiea  deem  it  expedient. 

CAdE. 

On  the  trial  it  appeared,  by  the  admia- 
aioRs  of  both  parties,  that,  in  Micliaelmas 
term,  in  the  year  1822,  a  judgment  was 
entered  up  against  Thomas  Btdter  at  tbe 
suit  of  the  ^feadimtt  Tbomas  Jonte,  for 
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the  sum  of  6,0002.;  and,  on  the  18tb  of 
December  1827,  tlie  said  Thomas  Jones  sued 
out  a  writ  of  elegit  on  the  said  judgment, 
directed  to  the  sheriff  of  the  county  of  Sus- 
iex ;  and,  on  an  inquisition  duly  taken  on 
the  said  writ,  and  finding  the  seisin  of  the 
said  Thomas  Baker,  the  said  sheriff  deli- 
vered the  lands  in  question  to  the  said  de- 
fendant as  his  free  tenement,  according  to 
the  statute  in  that  behalf,  until  he  should 
thereof  have  fully  levied  the  debt  and  da- 
muea  in  the  said  writ  mentioned. 

The  seiain  and  title  of  the  aaid  Thomas 
Baker,  the  debtor,  commenced  with  and 
ander  indentures  dated  the  S9th  and  SOtb 
days  of  November  18S6,  and  by  those  in- 
dentures the  lands  in  question,  and  taken 
in  execution  under  the  said  writ  of  elegit, 
were  conveyed  to  the  following  uses,  viz. 
"  To  such  use  and  uses, -and  to  and  for  such 
estate  and  estates,  interest  and  interests, 
ends,  intents  and  purposes,  and  upon  such 
trusts,  and  charged  and  chargeable,  in  such 
manner,  and  subject  to,  with,  and  under 
such  powers,  provisions,  conditions,  limita- 
tionsi  declarations,  and  agreements,  as  the 
said  Thomas  Baker  at  any  time  or  times, 
and  firom  time  to  time  tlwreafter,  by  any 
deed  or  deeds,  instrument  or  instruments 
in  writing,  with  or  without  power  of  revo- 
cation and  new  appointment,  to  be  sealed 
and  delivered  by  him,  the  said  Thomas 
Baker,  in  the  presence  of  and  to  be  attested 
by  two  or  more  credible  witnesses,  should 
direct,  limit,  or  appoint,  and  in  default  of, 
and  until  such  direction,  limitation,  or  ap- 
pointment, or,  in  case  any  such  should  be 
made,  then  subject  thereto,  and  when  as  the 
estate  or  estates,  interest  or  interests  thereby 
directed,  limited,  appointed,  or  created, 
should  respectively  cease  and  determine,  and 
in  the  meantime  sul^t  thereto;  and  as  to 
ineh  part  or  parts  of  the  same  several  here- 
ditaments and  premises,  and  all  such  estate 
and  interest  therein  of  which  no  such  direc- 
tion, limitation,  or  appointment  should  be 
effectually  made  as  aforesaid,  to  the  use  of 
the  said  Thomas  Baker  and  his  assigns  for 
and  during  the  term  of  his  natural  life, 
without  impeachment  of  waste ;  and  from 
and  after  the  determination  of  that  estate 
by  any  means  in  his  lifetime,  to  the  use  of 
Beriah  Drew  and  his  executors  and  admi- 
nistnitors  during  the  natural  litis  of  the  said 
Thomas  Baker,  in  tnist,  nereriheless,  for 


the  only  use  and  benefit  of  the  said  Thomas 
Baker  and  his  assigns,  and  to  permit  and 
suffer  him  and  them  to  receive  and  take  the 
rents  and  profits  thereof  to  his  and  their 
own  use  and  benefit,  and  also  to  prevent 
any  wife  of  him,  the  said  Thomas  Baker, 
from  being  entitled  to  dower  out  of  or  in 
the  premises  or  any  part  thereof;  and  from 
and  after  the  determination  of  the  estates  so 
limited  in  use  to  the  said  Beriah  Drew,  and 
his  executors  and  administrators  during  the 
natural  life  of  the  said  Thomas  Baker,  in 
trust  as  aforesaid,  and  in  the  meantime,  sub- 
ject thereto,  to  the  Mily  proper  use  and 
behoof  of  the  said  Thomas  Baker,  his  heirs 
and  assigns  for  ever." 

And  by  an  indenture,  dated  the  29th  day 
of  March  1827,  and  made  between  the 
said  Thomas  Baker,  of  the  one  part,  and 
the  said  J.  A.  Wigan,  of  the  other  part, 
being  an  indenture  duly  executed  and  at- 
tested according  to  the  said  power,  after 
reciting  the  said  indentures  of  lease  and 
release,  and  stating  in  that  recital  the  said 
power,  and  also  reciting  the  transactions  on 
a  loan  of  money ;  and  after  reciting  that 
the  said  J.  A.  Wigan,  being  satisfied  that 
the  hereditaments  thereinafter  described 
were  a  soffieient  security  for  the  refay- 
roent  of  the  sum  of  4,000/.  and  interest, 
had  agreed  to  accept  a  mortage  of  the 
same,  and  release  other  hereditaments  si- 
tuate at  West  Mailing  and  East  Mailing 
from  the  charge  or  lien  created  by  the 
therein-recited  bond,  and  by  such  deposit 
of  the  title-deeds  relating  thereto  as  in 
the  said  bond  mentioned — it  was  witnesed 
that,  in  pursuance  of  the  therein-recited 
agreement,  and  in  performance  of  the  con- 
dition of  the  therein-recited  bond,  and  in 
eomideration  of  4,000/.  so  due  to  the  said 
J.  A.  Wigan  ftom  the  said  Thomas  Baker 
as  ttforesaid,  aiid  for  a  nominal  oonsidera- 
tion,  he  the  said  Thomas  Baker,  pursuant 
to  and  in  execution  of  the  said  power  or 
suthority  given,  limited,  or  reserved  to 
htm  in  and  by  the  said  indenture  of  release, 
and  of  all  other  powera  or  authorities,  did 
direct,  limit,  and  appoint  that  the  mea- 
suage,  lands,  and  hereditaments  therein- 
after described,  with  their  appurtenances, 
should  thenceforth  remain,  continue,  and 
be ;  and  that  the  thereinbefore-recited  in- 
denture of  the  30th  of  November  1826 
should  thencelortb  operate  and  enure  to 
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the  nie  of  the  >aid.  John  Alfred  Wigan,  his 
executors,  administratori,  and  assigns,  for 
and  during  the  term  of  500  years*  tacom- 
nence  and  be  computed  from  the  day  of 
the  date  of  the  now  recitii^  deed,  and  fully 
to  be  complete  and  ended,  without  impeach- 
ment of  waste,  subject  nevertheless  to  the 
proviso  for  cesser  therein  contained.  And 
it  is  further  witne8sed,that,  in  further  pursu- 
ance of  the  said  agreement,  ind  for  the  con- 
siderations aforesaid,  he  the  said  Thomas 
Baker  did  grant,  bargain,  sell,  and  demise 
unto  the  said  J.  A.  Wigan,  his  executors, 
administrators,  and  assigns,  divers  heredi- 
taments situate  at  Mayfield,  and  including 
all  the  lands  in  question,  to  hold  the 
same  onto  the  said  J.  A.  Wigan,  his  execu- 
tors,  administrators,  and  assigns,  for  and 
during  the  term  of  500  years,  to  commence 
and  be  computed  as  thereinbefore  is  men- 
tioned,  without  impeachment  of  waste 
(with  a  proviso  for  cesser  of  the  said  term, 
if  the  said  Thomas  Baker,  his  heirs,  exe- 
cutors, administrators,  or  assigns,  or  some 
of  them,  should  pay  to  the  said  J.  A. 
Wigan,  his  executors,  administrators,  or 
assigns,  the  sum  of  4,000/.  on  the  1 1  th  day 
of  October  1 US9,  with  interest  for  the  same, 
after  the  rate  of  51,  per  cent,  per  annum, 
to  be  paid  half-yearly  on  the  6th  day  of 
April  and  the  1 1  th  day  of  October  in  the 
meantime,  without  any  deduction  or  abate- 
ment out  of  the  aaid  paymenta ;  and  it  was 
agreed  that  until  default  should  be  made 
in  payment  of  the  said  sum  of  4,000/.  and 
interest,  or  some  part  thereof,  contrary  to 
the  true  intent  of  the  said  deed,  it  should 
be  lawful  for  the  said  Thomas  Baker,  his 
heirs  and  assigns,  peaceably  and  quietly 
to  hold  and  enjoy  the  premises,  and  to 
receive  the  rents  thereof  for  his  and  their 
own  use,  without  any  hindrance,  suit, 
eviction,  claim  or  demand  whatsoever,  by 
the  said  J.  A.  Wigan,  his  heirs  or  assigns, 
or  any  other  person  or  persmis  claiming  or 
to  claim  by,  from,  or  under  him,  them,  or 
any  of  them. 

The  uid  Thomas  Baker  made  de&ult 
in  payment  of  the  interest  before  the  day 
on  which  the  demise  was  laid. 

The  point  to  be  argued  on  behalf  of  the 
plaintiff  was,  that,  though  the  judgment 
was  a  lien  ou  the  estate  far  life  and  in  fe^ 
of  Thomas  Baker,  the  appointment  to  the 
lessor  of  the  phuntiff  for  500  years  did,  to 


the  extent  of  that  term,  defeat  the  life 
estate  and  the  fee,  and  give  a  priority 
of  title  to  the  lessor  of  the  plaintiff  over 
the  judgment  creditor ;  and — 

The  defendant,  the  judgment  creditor, 
contended  for  the  n^ative  of  that  propo- 
sition. 

The  case  was  argued,  in  Michaelmas 
term  1839  by  Mr.  Pretton,  for  the  lessor 
of  the  plaintiflb,  and  ifr.  Mkbrnond,  for  the 
defendant. 

For  the  lessor  of  the  plaintiff  it  was 
admitted  that,  in  the  first  instance,  the 
judgment  attached  upon  the  life  estate; 
but  that  the  subsequent  appointment  by 
the  debtor  defeated  his  life  estate;  and 
that  the  lessor  of  the  plaintiff  took  by  the 
higher  title  from  the  donor  of  the  power. 
The  casesof  iliMcA  V.  ffadkam^l),  Ragv. 
Pmg  <2),  Maundretl  v.  MaundreUiS),  and 
the  cases  in  the  note  to  Franeklyn  v.  Col- 
horn  (4),  were  relied  on  as  supporting  this 
view  of  the  case. 

For  the  defendant,  the  Statute  of 
Frauds;  the  statutes  4>W.  and  M.  c.  H.(for 
charging  devisees),  4  &  5  W.  aiidM.  c.20. 
(as  to  the  docketing  of  judgments) ;  and 
the  cases  of  Doe  d.  Coleman  v.  Britain  (5), 
and  AfoU  v.  Smih{G),  were  relied  on  as 
shewing  that,  in  a  court  of  common  law,  the 
i^hts  of  the  judgment  creditor,having  once 
attached  upon  the  life  estate,  could  not  be 
defeated  by  a  subsequent  exercise  of  the 
power. 

Most  of  the  law  bearing  on  the  subject 

will  be  found  in  Sugden't  Law  of  Ven- 
dors and  Purchateri,  8tb  edition,  sec.  5. 
c  476. 

The  Court  took  lime  to  consider ;  and, 
on  this  day,  the  judgment  was  delivered 
the  following  terms  by — 

Lord  Tenterden. — [After  staling  the  mo- 
tion, his  Lordship  proceeded] — At  the 
trial  it  appeared,  by  the  admissions,  that, 
in  Michaelmas  term,  1822,  a  judgment 
was  entered  up  against  lliomas  Baker,  at 
the  suit  of  Thomas  Jones,  for  the  sum  of 
6,000/. ;  and,  on  the  ISth  of  December 

(1)  6  Eut.  «89. 

(«)  5  Barn.  Ac  Alt).  561. 

(3)  10  Vrt.  256. 

(4)  3  SwiD«t.  V7«. 

(5)  S  Bira.&  AU.9S. 
(fiy  1  Jacob,  490. 
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1827*  Jonei,  the  defendant,  sued  oat  a 
writ  of  elegit  on  that  judgment.  Between 
the  time  of  entering  up  the  judgment  and 
issuing  of  the  elegit,  Baker  had  become 
DMsesied  of  an  estate  by  a  conveyance  in 
November  18i6,  by  which  the  tenements 
taken  undet  the  elegit  were  conveyed  in  the 
usual  form  to  such  uses  as  he  might  appoint; 
in  the  meantime,  subject  thereto,  to  him- 
self for  life,  with  other  uses  in  the  common 
way,  barring  dower.  He  also  conveyed 
other  land  to  the  plaintiff  before  the  time 
when  the  writ  of  elegit  issued.  The  ques- 
tion, therefore,  was,  whether  the  writ  of 
elegit  should  prevail.  It  has  been  esta- 
blished as  a  clear  general  rule  and  prin- 
ciple of  law  ever  lince  the  time  of  Lord 
Coke,  that,  where  a  power  is  executed, 
the  person  oo  whose  behalf  it  is  executed, 
takes  the  estate,  not  under  the  party  exe- 
cuting the  power,  bnt  under  the  party 
creating  it;  that  is,  he  takes  paramount  the 
estate  of  the  party  taking  the  estate.  That 
is  the  general  rule.  There  has  been  this 
exception  made  to  it,  and  I  believe  this 
only,  namely,  that  where  the  party  who 
has  the  power  has  parted  with  his  interest 
for  a  valuable  consideration,  he  should  not 
be  allowed  to  defeat  his  own  act  by  after- 
wards executing  a  power.  That,  I  believe, 
is  the  only  exception  in  principle  that  has 
been  allowed  to  we  genwal  rule.  We  think 
this  case  does  not  fall  within  the  excep- 
tion ;  the  judgment  is  not  an  act  done  by 
Baker,  and,  indeed,  was  prior  to  the  time 
when  he  bed  the  power  to  dispose  of  this 
estate.  The  case  not  being  within  the  ex- 
ception, we  think  it  is  within  the  general 
rule ;  consequently,  the  lessor  of  the  plain- 
tiff is  entitled  to  recover,  and  the  rule 
must  be  made  absolute  for  setting  aside 
the  nonsuit,  and  entering  a  verdict  for  the 
plamtiff. 

Jtalt  abtohUe. 


1839. 


^FOWSK  AND  AMOTHSa,  ASSIO- 

Dec  16  >  ^'  '^^^^'^ 


AHOTHEE. 


Inswranee — Premium — Record  andtatit- 

faction. 

1 .  An  insuratice  broker  who  ha*  effected 
pt^knet  i$,  in  geiteralt  entitled  to  tKVoerfrom. 
Vol.  VIII.  K.B. 


the  auured  the  atnounf  of  the  premiums  ;  al- 
though in  point  of  fact  he  may  not  have  paid 
them  to  ike  assurer.  The  admission  in  the 
poUey  of  the  receipt  of  the  premiam  by  the 
assurer  is  sufficient  to  pnOeet  the  atsured. 

2.  This  general  rtue  is  not  altered  by  (he 
circumstance  of  the  insuratue  broker  having 
entered  into  a  covenant  with  the  assurer  to 
pay  the  premiums.  And  in  such  a  case  tfte 
assignees  of  the  bankrupt  broker  were  held  to 
be  entitled  to  recover  from  the  assured  tlte 
amount  of  premiums,  tuhich  as  between  the 
assurer  and  the  assured  mould,  in  point  of 
taw,  be  considered  as  paid;  althoughf  in  fact, 
the  broker  had  not  paid  them. 

S,  It  was  pleaded  in  answer  to  an  ac/twi 
of  assumpsit,  that  a  former  action  had  been 
brought  for  the  same  cause  of  action  ;  that 
the  defendant  had  paid  a  sum  of  money 
into  court  under  a  rule  for  that  purpose; 
that  it  was  therefore  agreed  by  the  plaintiff' 
and  defendant  that  the  plaint^  should  take 
out  the  money,  and  fiave  his  taxed  costs ;  that' 
tie  costs  were  accordingly  taxed  and  paidf 
and  that  the  plaintiff  received  them,  together 
with  the  sum  paid  into  court,  in  full  discharge 
of  the  cause  of  aclion.  It  appeared  in  evi- 
dence that  the  money  had  never  ^  been  takem 
out  qf  court ;  and  that,  the  plaintiff  having 
altered  iUf  mind,  his  attorney  offered  to  re- 
torn  the  costs,  which  were  refuud;  t&at  he 
.then  took  otU  a  rule  to  discontime  on  pay- 
mentof  costs,  upon  which  rule  the  lUfendant's 
costs  were  taxed  and  paid  : — Held,  that  the 
plea  mas  not  proved,  and  that  the  plaintiff 
was  entitled  to  judgment. 

This  was  an  action  of  assumpsit,  for  the 
work  and  labour  of  the  bankrupt  in  draw- 
ing and  making  out  policies  of  insurance, 
and  in  effecting  insurances  for  the  defen- 
dants ;  for  money  paid  by  him  for  the  de- 
fendants for  premiums,  and  sums  of  money 
due  to  him  from  the  defendants  in  respect 
of  his  having  underwritten  for  them  poUciea 
of  insurance.  There  were  alio  counts  for 
work  and  labour,  and  the  usual  money 
counts. 

The  defendants  pleaded  the  general  issue. 
The  defendant,  Butcher,  also  pleaded 
that  the  plaintiffs,  in  Easter  term,  1827, 
impleaded  him  for  the  same  causes  of  action, 
_  and  that  in  Trinity  term  in  that  year  he 
pleaded  the  general  issue  in  that  action ; 
that  afterwards,  in  that  term,  he  obtained  a 
9  F 
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rule  to  pay  the  autn  of  51. 1  Si.  mto  court,  and 
did  pay  it  in;  that  the  plaintiffs'  costs  were 
taxed  upon  the  rule ;  that  the  plaintiff  agreed 
with  him  to  take  that  sum  out  of  court  under 
the  rule ;  that  the  defendant  paid  the  costs, 
and  that  the  plaintifib  accepted  and  received 
the  51.  I5s.  and  the  costs  in  satisfaction 
and  discharge  of  the  causes  of  action  men- 
tioned in  the  dechuration.  The  plea  theta 
went  on  to  aver  that  the  causes  of  action  in 
both  causes  were  the  same ;  and  that  the 
money  sought  to  be  recovered  in  this  action 
might  have  been  recovered  in  the  action 
brought  against  him  alone. 

Tothislast  plea,  the  plaintifisrephed  that 
they  did  not  agree  with  the  defendant, 


These  policies  were  severally  effected  by 
the  bankrupt,  with  the  Indemnity  Mututl 
Marine  Assurance  Company ;  and  by  cMrfa 
of  the  policies,  whtdi  are  under  the  seals  of 
two  of  the  directors  of  the  company,  it  is 
recited,  that  the  bankrupt,  upon  his  repre- 
senting that  he  was  interested  in,  or  duly 
authorized  as  owner,  i^nt,  or  otherwise^ 
to  make  assurances  upon  the  vessel  men- 
tioned in  each  policy,  and  desirous  of 
makii^  such  assurance,  had  covenanted 
with  the  oompanyt  to  pay  them  the  pre- 
miums in  respect  of  each  |KiliGy ;  and  it  is 
alleged,  that,  in  consideration  of  the  pre- 
mises and  of  such  covenant,  the  policy  was 
efifected.  The  names  of  the  defendants 
were  not  mentioned  in  any  of  the  policies, 
each  of  which  purports  to  be  made  with 
the  bankrupt. 

The  bankrupt  paid  to  the  company  the 
sum  of  li.  5m.  and  4/.  10«,  in  respect  of 
the  policy  of  100/.  on  the  FamCf  and  that 
on  the  St.  Latvrmee,  but  has  not  paid  any 
of  the  other  premiums.  He  was,  at  the 
time  of  efifecUng  the  policies,  a  member  of 
the  company ;  the  defendants  have  never 
been  so,  and,  by  the  rules  of  the  company, 
mine  but  members  were  allowed  to  e^t 
insurances. 


Batcher,  to  accept  the  sums  motioned  in 
the  plea  in  satisfaction  and  discharge  of  the 
causes  of  action.  Upon  this,  issue  was 
johied. 

On  the  trial  of  the  cause,  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  ofi- 
ninion  of  the  Court  upon  the  following 

CASE. 

The  defendants  are  ship-owners.  The 
bankrupt,  Fnlton,  carried  on  business  as  an 
msnrance-broker  in  Lloyd's  Coffee-house, 
and  was  employed  by  the  defendants  to 
e£fect,  and  did  effect  for  them  policies  of 
insurance,  at  the  premiums  mentioned  in  the 
following  account : — 


360   0  0 
13  10  0 
«40  0  0 


1  5  0 
4  10  0 
7  10  0 

The  commission  due  to  the  bankrtint  in 
respect  of  the  policies,  amounts  to  Sit.  It., 
which  sum  he  would  have  been  entitled  and 
allowed  by  the  company  todednctand  retain 
from  the  premium. 

In  the  year  1830,  the  plaintifi^  com- 
menced enaction  against  Butcher,  one  of  the 
present  defendants,  to  recover  from  him  the 
before-mentioned  premiums ;  the  other  de- 
fendant (Capet)  was  jointly  liable  with 
Batcher  for  the  several  preiniums,  bot  the 
plkintiffs  were  at  that  time  ignorant  vt  the 
foct.  Butcher,  in  Trinity  term  in  that  year, 
pleaded  the  general  issue  in  that  cause,  and 
paid  51. 15s.,  the  amount  of  the  premiums 
m  respect  of  the  /Vinie,  and  of  the  St.  Law* 
rmce,  into  court,  under  a  rule  for  that  pur- 
pose, which  was  drawn  up  in  the  ususi  form 
on  the  1st  of  June  1827  ;  the  costs  of  the 
plaintiffs  in  that  action  were  taxed  up  to 
the  time  of  paying  money  into  court,  and 
such  costs  amounted  to  61.  St.  6d. ;  and  the 
coats  of  the  defendant,  Butehei^  subsequent 
to  the  time  of  paying  money  into  court, 
which  accrued  in  consequence  of  the  plain- 
tiffs' having  taken  some  further  proceedinga 
in  the  action,  were  at  the  same  time  taxed, 
andamoantedto9<.10«.  On  the  Snd  of  Jane, 
tfieplaintifia  received  their  uuced  costs  afere- 
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nid,  and  p^id  to  the  defendant.  Batcher,  fail 
taxed  costs ;  but  the  money  paid  into  court 
was  not,  though  it  might  at  any  time  after- 
wards have  beeui  uken  out  of  court  by  the 
plaintiflb.  On  the  Srd  of  January  1 the 
plaintiflb*  attorney  gave  notice  to  Butcher's 
attoney,  who  was  idse  attorney  for  tha  pren 
sent  defendant^  that  be  would  not  take  the 
sum  of  SL  15*.  out  of  court,  but  that  he 
should  take  out  a  rule  to  discontinue  the 
former  action  on  payment  of  costs,  and  at 
the  same  time  the  ptaintifls*  attorney  lef\ 
at  the  office  of  the  defendants'  attorney  8/. 
5<.  6d.,  which  had  been  received  as  before 
tpentieited,  the  costs  incurred  by  the 
plaintifi^  up  to  the  time  of  paying  money 
into  court,  but  which  the  attorney  for  the 
defendants  refused  to  accept  as  a  repayment 
(MT  the  said  costs ;  and  on  the  1st  of  tebru- 
ai^  1828,  a  rule  was  taken  out  by  the  plain- 
tifls'  'attorney  to  discontinue  the  action 
a^pst  Butcher  on  payment  of  costs.  A 
copy  of  this  rule  was  served  on  the  defen- 
dants' attorney  with  three  appointments  to 
tax.  The  defendants'  attorney  did  not 
attend  the  appointment,  and  the  Master 
4iarked  the  costs  of  such  defai^lts  at  3s.  4d. 
On  the  Snd  of  February  1828,  the  ptaintiffi' 
attorney  receiv^  from  the  defendants'  at- 
tomey  tlie  following  note : — 

"Grentlemen — Mr.  Bell  (the  defendants' 
attorney)  will  feel  obliged  by  your  letting 
tlie  appointment  to  tax  these  costs  stand 
over  till  after  the  term,  he  being  very  busy 
now." 

To  thi^  proposal  the  plaintifis*  attom^ 
assented ;  and  m  May  following,  the  defen- 
dants* attorney  delivered  to  the  plaintiiib' 
attorney  a  biJl  of  costs  from  the  b^'nning 
pf  the  action,  as  upon  a  rule  to  discontinue. 
This  bill  amounted  to  18/.  I2«.  4d.  From 
this  was  deducted  on  laxation,  which  tax- 
atkm  was  attended  by  tlie  defendants'  at- 
torney, IGs,  Sd.,  and  aa  the  ^uro  of  9/.  \0s. 
had  already  been  paid,  the  balance  that 
then  remained  due  in  respect  of  the  costs 
was  SL  6«.  Sd. ;  and  this  sum  was  paid  to 
the  defendants'  attorney  on  the  iSth  of  May 
by  the  plaintiffs'  attorney. 

The  company  knew  sooi  after  the  bank- 
ruptcy of  FuItoQ  that  the  policies  had  been 
effected  by  him  on  behalf  of  the  defendants, 
and  proposed  that  they  should  pay  the  pre- 
miums remaining  due. 


The  question  for  the  opinbn  of  the  Court 
was,  whether  the  plaintins  were  entitled  to 
recover  the  whole,  or  any  part  of  the  said 
sum  of  621^  10s.  And  it  was  agreed  that 
the  Court  should  be  at  liberty  to  draw  any 
conclusion  from  the  facts  stated  in  the  case, 
which  in  their  o^nion  a  jury  ought  to  have 
drawn. 

Mr.  R,  V.  Richards  for  the  |dainti0s. — 
They  are  entitled  to  retain  their  verdict  for 
the  full  amount ;  all  the  cases  have  decided 
that  the  broker  is  the  principal  to  receive 
the  premiums  from  the  assured.    The  un- 
derwriter cannot  sue  the  assured,  but  must 
look  to  the  broker  only ;  the  remedy  of  the 
latter  against  the  assured  dees  not  therefore 
depend  on  his  having  actually  paid  the  pre- 
miums to  the  underwriter.    It  is  sufficient 
that  he  remain  liabit  for  them.  In^treyv. 
Bland{l),  Lord  Mansfield  allowed  the 
assignees  of  an  insurance  broker  to  recover 
from  the  assured  preouoms  which  the  bank- 
rupt bad  not  yet  paid  to  the  insurers,  bat 
for  which  lie  had  credited  them  in  his  books. 
In  Grove  v.  Duh<nt(i),  Mr.  Justice  Buller 
said,  it  made  no  difierence  at  the  time  of 
making  the  policy,  whether  the  underwriter 
knew  the  principal  or  not ;  he  gave  credit 
only  to  the  broker.  The  cases  of  Edgar  v. 
Fmltr^S),  Dahelt  v.  Mair(i),  and  De 
Gaminde  v.  fwou  (5),  are  all  to  the  same 
effecL    The  law,  acting  on  the  usage  of 
the  trade,  says,  that  in  this  case  the  broker's 
liability  to  the  underwriter  is  equivalent  to 
paymeattUid  entitles  him  to  sue  Ae  assured, 
either  as  for  money  paid,  or  for  the  pre- 
miums as  a  principal ;  for  the  assured  has 
equally  the  benefit  of  the  policies.  Miaett 
V.  Forrester  (G)  is  to  the  same  effect.  The 
cases  of  Mnvor  v.  Simeon  (7)  and  Foy  v. 
BeH{&)  are  distinguishable,  as  they  turn- 
ed upon  the  question  of  fraud.    Here  also 
the  defendants  by  the  rules  of  the  company 
could  not  themselves  have  effected  the 
policies ;  at  all  events,  the  plaintiffs  are  en- 
titled to  recover  the  amount  of  the  commis- 
sion as  for  work  and  labour.    As  for  the 

(1)  Park  on  iDSoraiKS,  96. 
(S)  1  Term  Rc^.  119. 

(3)  3  East, 

(4)  1  Campb.  53i. 

(5)  4TauDt.  «46. 

(6)  Ibid.  641. 

(7)  S  Taunt.  49r. 

(8)  Ibid.  49S. 
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matter  specially  pleaded,  as  a  species  of 
accord  and  satisfaction,  it  is  no  answer  to 
the  plaintiflb'  claim.  The  money  paid  into 
court  was  never  accepted  in  satisfaction ; 
and  the  subsequent  repayment  placed  the 
parties  m  statu  quo. 

Mr,  Brodrick,  for  tlie  defendants. — Tlie 
general  rule  of  law,  that  money  cannot  be 
recovered  as  money  paid,  unless  it  has  been 
actually  paid,  is  an  answer  to  the  plaintiffs' 
claim  :  Taylor  v.  Higgint  (9),  and  Maxmell 
V.  Jameson  (10).  The  rule  deducible  from 
the  cases  cited  on  the  other  side,  depends 
on  the  confession  of  the  receipt  of  the  pre- 
miums in  the  policy,  which  is  an  estoppel  on 
the  underwriter  as  against  the  assured ;  but 
this  is  a  policy  under  seal,  in  which  there  is 
a  covenant  on  the  part  of  the  broker  to  pay 
the  premiums,  so  there  is  no  estoppel  from 
the  form  of  the  instrument,  and  the  case  is 
thus  distinguishable  from  all  those  which 
have  been  cited.  The  underwriters  might 
under  such  circumstances  have  sued  the 
assured,  of  whose  interest  they  were  in- 
formed ;  and  if  they  had  so  done,  what  plea 
could  the  latter  have  opposed  to  such  an 
action  ?  In  ^  ndrens  v.  Robinson  (11),  where 
the  broker  took  credit  in  account  with  the 
underwriter  for  the  premiums,  and  the  name 
of  the  latter  was  erased  from  the  policy,  the 
.money  in  the  hands  of  the  broker  was  con- 
sidered as  money  bad  and  received.  Then 
upon  the  second  point,  the  money  paid  into 
court  was,  by  the  very  terms  of  the  rule, 
paid  in  full  satisfaction  of  the  auit.  The 
plaintiffs  by  getting  their  costa  taxed  upon 
the  rulci  must  be  taken  to  have  adopted  the 
terms  of  it.  The  subsequent  proceedings 
could  not  alter  the  situation  of  the  parties ; 
but  if  they  could,  they  should  have  been 
replied  specially. 

Mr.  Justice  Bay Ug. — I  think  the  plaintiffs 
are  entitled  to  recover  the  whole  sum  claim- 
ed in  the  action.  In  the  genera)  course  of 
business,  the  assured  does  not  pay  the  pre- 
miums at  once  to  the  broker,  nor  the  broker 
to  the  underwriter;  but  the  underwriter  looks 
for  payment  to  the  broker,  and  he  to  the 
assured;  and  the  broker  ia  the  principal 
to  demand  and  receive  the  money  for  pre- 
miums from  the  assured.    In  the  present 

(9)  3  East,  169. 

(10)  2Bani.&  AU  51. 
01)3Citnipb.  199. 


case  the  policy  differs  from  the  ordinary 
form ;  it  is  by  deed,  and  the  underwriters 
take  the  broker's  covenant  to  pay  the  pre- 
miums. But  the  assured  have  equally  had 
the  benefit  of  the  policy,  and  the  broker  is 
no  less  entitled  therefore  to  call  on  them  for 
the  whole  amount  of  the  premiums.  Some 
difficulty  arises  on  the  form  of  declaration 
adopted  by  the  plaintiff ;  for  this  money 
cannot  under  the  circumstances  be  treated  or 
recovered  as  money  paid  to  the  defendants* 
use.  I  think,  however,  the  declaration  has 
enough  on  the  face  of  it  to  support  the  pre- 
sent claim.  The  count  for  work  and  labour, 
is  sufficient  to  cover  the  claim  of  81/.  for 
commission;  and  the  residue,  which  is 
claimed  in  respect  of  the  premiums,  may,  I 
think,  be  recovered  under  that  clause  in  the 
first  count,  which  states,  that  the  defen- 
dants were  indebted  to  the  bankrnpt  for 
premiums  and  money  due  to  him  for  pro- 
curing the  policies  to  be  underwritten,  of 
which  the  defendants  have  enjoyed  tlia 
benefit.  The  entire  count  need  not  be 
proved ;  and  it  seems  to  me,  that  that  part  of 
it  is  sufficient  to  support  the  verdict  to  the 
whole  amount.  As  to  the  special  plea,  I 
think  it  was  not  proved.  The  plaintiff  did 
not  take  the  money  at  all,  still  less  did  he 
accept  it  in  satisfaction  of  that  suit. 

Mr,  Jmtice  Littledale.  —  I  think  the 
plaintiffs  are  clearly  entitled  to  the  31/. 
for  commission,  under  the  count  for  work 
and  labour.  In  the  ordinary  form  of  the 
policy,  tlie  broker  may  recover  the  pre- 
miums from  the  assured  before  lie  has  paid 
them,  upon  the  comrnou  count  far  money 
paid.  Here,  however,  the  broker  has  only 
covenanted  to  pay  the  premiums,  and  would 
be  precluded  thereby  from  recovering  them 
as  money  actually  paid.  I  do  not  give  a 
positive  opinion,  that  this  count,  as  it  stands, 
is  sufficient  to  enable  the  plaintiffs  to  recover 
the  whole  amount,  though  I  am  inclined  to 
think  it  is  not;  but  as  this  would  only  lead 
to  another  action,  it  may  be  better  for  the  de- 
fendants if  the  majority  of  the  Court  should 
be  with  the  plaintiffs  upon  this  point.  Aa 
to  the  second  point,  I  entirely  agree  that 
the  defendant,  Butcher,  has  not  proved  his 
special  plea.  Indeed,  by  receiving  the  costs 
of  the  discontinuance,  he  consented  to  the 
abandonment  of  that  aciiop. 

Mr.  Justice  Parke.-.-J  am  of  opinion  that 
the  pUuntiffs  are  entitled  to  recover  the  fuU 
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amount,  not  however  as  for  mone^  paid. 
The  policy,  in  the  ordinary  ease,  ii  con- 
sidered as  made  for  a  money  payment,  but 
there  is  no  resemblance  between  this  and  the 
common  case,  this  being  a  policy  under  seal 
and  containing  only  a  coTenant  on  the  part 
of  the  broker  to  pay  the  premiuiDs.  I 
think,  however,  that  under  the  part  of  the 
count  to  which  my  Brother  Bayley  has  re- 
ferred, the  whole  amount  may  be  recovered. 
Upon  the  second  point,  I  entirely  agree  that 
the  money  paid  into  court  cannot  be  con- 
sidered as  having  been  received  fay  the  plain- 
tiffs in  satisfaction  of  that  action. 

Pottea  to  the  plaintiff's. 


Jan.  28.  \    »«  «».  •w«.,  «sq. 
Charier — Compatatim  of  Year. 

A  charter  creating  a  corporation  provided 
for  electing  a  mayor  on  the  Monday  before 
Afichaeimas-day,  and  for  the  swearing  him 
in  on  the  Friday  after  Michaelmas-day  in 
every  year,  A  subsequent  clause  declared 
that  no  person  who  had  served  the  office  of 
mayor  should  be  capahb  to  be  re-etected 
until  the  space  of  three  years  next  ensuing 
the  end  and  determination  of  his  office  of 
mayor.  A  person  nho  held  the  t^ce  of 
mayor  was,  three  years  afierwards,  re-elected; 
but,  if  the  computation  of  the  calendar  was  to 
be  taken,  three  years  had  not  intervened; 
for  he  had  gone  out  of  office  on  the  Sth  of 
October  18S6— n»»  re-elected  on  the  iSth  of 
September  18S9,  and,  on  the  tnd  of  Octo- 
ber, in  that  year,  sworn  in.  If  the  compu- 
tation was  to  be  taken  according  to  years  of 
q^ce,  then  according  to  the  charter,  three 
years  had  intervened  ; — Held,  that  the  tatter 
wa$  the  proper  mode  of  eomputation;  and 
that  he  was  welt  elected. 

This  case  came  before  the  Court  in  the 
form  of  a  rule  calling  on  the  defendant  to 
shew  cause  why  an  information  in  the  na- 
ture of  a  quo  warranto  should  not  be  exhi- 
bited against  him,  to  shew  by  what  autho- 
rity he  claimed  to  be  mayor  of  the  borough 
of  Shaftesbury,  in  the  county  of  Dorset. 
On  shewing  cause,  the  following  appeared 
to  be  the  fiicta 


By  charter  of  King  Charles  2,  dated 
the  SSnd  of  March  1664,  the  borough  of 
Shafton,  otherwise  Shaftesbury,  in  the 
counter  of  Dorset,  was  incorpdrated  by  the 
deacription  of  The  Mayor  and  Burgesses  of 
the  borough  of  Shafton,  otherwise  Shaftes- 
bury, in  the  county  of  Dorset.  The  corpo- 
ration was  to  consist  of  a  mayor,  recorder, 
and  twelve  capital  burgesses,  who  were  to 
be  called  the  Common  Council  of  the  said 
borough.  The  clause  relating  to  the  elec- 
tion of  mayor  was  in  the  following  words : 
"We  will,  moreover,  and  for  us,  ourheir^ 
and  successors,  do  by  these  presents  grant 
and  confirm  to  the  aforesaid  mayor  and 
burgesses  of  the  borough  aforesaid  and  to 
their  successors,  that  the  capital  burgesses 
and  common  council  of  the  borough  afore- 
said for  the  time  being,  or  the  major  part 
of  them,  whereof  the  tnayor  or  recorder  of 
the  borough  aforesaid  for  the  time  being, 
or  the  last  preceding  mayor  of  the  said 
borough  then  living,  «e  will  to  be  one, 
from  time  to  time,  in  perpetual  times  to 
come,  may  and  shall  have  power  and  au- 
thority yearly  and  every  year  in  the  month 
of  September,  to  wit,  on  Monday  next 
before  the  feast  of  St.  Michael  the  Arch- 
angel, of  electing  and  nominating,  and  that 
they  can  and  may  elect  and  nominate  one 
of  the  capital  burgesses  of  the  borough 
aforesaid  for  the  time  being  to  be  mayor  of 
the  borough  aforesaid  for  one  whole  year 
thence  next  ensuing,  and  that  he  who  so 
as  aforesaid  shall  be  elected  and  nominated 
for  mayor  of  the  borough  aforesaid,  before 
he  be  admitted  to  execute  that  office,  or 
in  any  way  intermeddle  in  the  same  office, 
shall  not  only  take  his  corporal  oath  well 
and  faithfully  to  execute  that  office,  but 
also  all  the  oaths  by  the  laws  and  statutes 
of  this  realm  appointed  by  a  mayor  to  be 
taken,  upon  Friday  next  after  the  feast  of 
St.  Michael  the  Archangel  next  ensuing 
such  nomination  and  election,  before  the 
steward  of  the  court  of  the  view  of  frank- 
pledge of  that  borough  for  the  time  being, 
or  his  deputy  ;  and  that,  after  such  oath  so 
taken,  he  can  and  may  execute  the  office 
of  a  mayor  of  the  borough  aforesaid  for 
one  whole  year  next  ensuing."  The  charter 
then  provided,  that  none  who  should  have 
once  served  the  office  of  mayor  of  the 
borough  should  be  again  elected  and  pre- 
ferred ("  eiecttts  et  prefectus"  in  the  original 
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diarter)  to  be  mayor  of  the  same  borough 
within  the  space  of  three  years  next  ensu- 
ing the  end  and  determination  of  his  office 
ofrnayoralty  of  the  same  borough. 

The  objection  taken  to  Mr.  Swyer  was, 
that  he  had  been  elected  and  preferred  to 
the  office  of  mayor  within  the  space  of 
three  years  next  ensuing  the  end  and  de- 
termination of  his  former  office  of  mayor. 
The  following  was  tlie  state  of  the  dates : 
Mr.  Swyer  was  elected  mayor  on  Monday 
the  !36th  of  September  1825,  being  the 
Monday  next  before  Michaelmas-day.  He 
was  sworn  into  his  office  on  Friday,  the 
30th  of  September  \Si5.  On  the  Z5th  of 
September  1826,  being  the  Monday  before 
Michaelmas-day,  Mr.  Chitty  was  nomi- 
nated mayor,  and,  on  Friday  af^er  Mi- 
chaelmas-day, viz.,  the  6th  of  October, 
was  sworn  into  office,  when  Mr.  Swyer 
delivered  up  the  corporate  seal ;  and,  on 
Monday,  the  SSth  of  September  Mr. 
Swyer  was  re-elected  mayor.  Notice 
having  been  given  that  he  was  ineligible, 
another  person  was  put  up»  and  it  was  put 
to  the  vote  which  of  the  two  should  be 
elected,  when  there  appeared  seven  to  six 
for  Mr.  Swyer,  and,  on  Friday,  the  2nd  of 
October,  he  was  duly  sworn  into  office, 
being  within  three  years,  according  to  the 
calendar,  from  the  end  and  determination 
of  his  former  office. 

The  rule  already  mentioned  having  been 
obtained, 

Mr,  Attorney  General  (with  whom  was 
Mr,  Erie)  now  shewed  cause. — 'I'fae  elec- 
tion of  mayor  is  by  the  charter  directed  to 
be  on  Monday  before  Michaelmas,  and  he 
is  to  be  elected  to  be  mayor  for  one  whole 
year  thence  next  ensuing,  and  before  be 
executes  the  office  he  is  to  be  sworn  in  on 
Friday  next  after  Michaelmas,  and  after 
having  taken  the  oaths  he  is  to  execute  the 
office  for  one  whole  year  thence  next  en- 
suing. The  word  "year"  is  frequently 
used  to  denote  different  periods  of  time ; 
and  in  this  clause  it  is  used  twice  in  the 
sense  of  mayor's  year,  or  year  of  office, 
and  not  of  calendar  year.  If  it  was  meant 
as  a  calendar  year,  in  some  years  there 
would  be  two  mayors  in  a  week  ;  in  other* 
no  mayor  for  a  week ;  the  period  from 
election  to  swearing  in  varying  for  the 
space  of  seven  days.  It  will  scarcely  be 
contended  that  there  could  be  two  mayors, 


for  the  charter  expressly  directs  one  capital 
burgess  to  be  mayor.  Nor  is  there  any 
reason  for  supposing  that  the  word  "  year" 
in  the  prohibitory  clause,  meant  a  different 
time  from  that  mentioned  before.  It  is 
clear  from  the  whole  of  the  charter  that  the 
year  was  intended  to  designate  the  year  of 
ofl^e,  and  not  the  solar  year;  and  if  that 
be  so,  then  the  defendant  waa  not  re- 
elected and  promoted  to  the  office  of  mayor 
within  the  space  of  three  years  next  ensuing 
the  date  and  determination  of  bia  office; 
&>r  he  was  not  promoted  to  that  office  a  se- 
cond time  until  he  was  sworn  in  on  the  Snd 
of  October,  and  at  that  time  three  mayor- 
alties had  intervened.  There  is  no  part  of 
the  charter,  and  nothing  in  the  subject- 
matter,  which  justifies  an  inference,  that  a 
space  of  three  calendar  years  was  intended. 

Afr.  Campbell  and  Mr.  Barstotv,  contrlu — 
There  is  nothing  in  the  charter  to  shew  that 
the  word  "  years"  should  be  construed  other 
than  according  to  its  ordinary  import.  The 
argument  of  the  other  side  undotibtedly 
shews,  that  the  efl^t  of  this  constmctton 
may  be  to  render  it  necessary  that  a  fourth 
year  of  office  should  intervene  before  the 
same  person  could  be  Ve-elected ;  but  con- 
ceding this,  how  does  that  affect  the  pre- 
sent  question  ?  What  inconvenience  is  sug- 
gested as  likely  to  arise,  though  a  fourth 
year  of  office  should  intervene?  This  effect, 
which  is  obvious  on  a  calculation  by  the  ca- 
lendar, must  be  presumed  to  have  Iwen 
known  to  the  grantor  of  the  charter  when 
he  used  the  expression.  Generally,  a  fourth 
year  of  office  would  not  necessarily  inter* 
vene ;  it  woiild  be  a  circumstance  of  rare 
occurrence ;  and  the  grantor  of  the  charter 
may  be  presumed  to  liave  had  in  contem* 
plation  at  the  time,  the  general,  and  not  the 
excepted  state  of  things.  And,  conceding; 
to  the  other  side,  that  the  word  "  yesrs,"  it 
it  had  stood  alone,  might  have  been  used  in 
the  sense  which  is  contended  for,  it  is  ac- 
companied by  the  expression  "  space  of," 
which  shews  that  it  was  applied  to  the 
effluxion  of  time,  and  not  to  the  succession 
of  events.  But  conceding  still  further  to 
the  other  side,  that  the  words  used  in 
the  prohibitory  clause  mean  charter  years, 
still  the  defendant  was  not  duly  elected  in 
18S9.  He  continued  mayor  in  virtue  of 
his  first  appointment  till  the  6th  of  Oottrfier 
1826,  and  he  was  re-elected  on  the  gSUl  of 
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September  1829,  before  Michaelmu-day, 
ana  before  the  three  mayoralties  were  com- 
pleted. He,  therefore,  was  elected  mayor 
within  the  space  of  three  charter  years  next 
following  the  end  and  determination  of  his 
mayoralty  in  ]8t6. 

Lord  Tenterden. — I  am  of  oplnioni  that 
the  charter  requires  only  that  there  rfiftU  be 
three  intervening  mi^romlties  between  the 
period  when  an  individaal  has  ceased  to  be 
mayor,  and  that  when  he  may  again  become 
mayor;  and  I  think  that  a  party  becomes 
mayor  not  merely  by  reason  of  his  being 
elected,  but  of  being  sworn  into  office.  The 
defendant,  therefore,  in  this  view  of  the 
case,  first  became  mayor  by  reason  of  his 
having  been  sworn  in,  on  the  SOih  of  Sep- 
tember 1825  ;  he  ceased  to  be  mayor  on  the 
6th  of  October  1826;  and  aAer  having 
been  re-elected,  he  was  sworn  into  office 
m  the  iKnd  of  October  1829.  Three 
mayOTalties  had  then  intervened,  and  con- 
•equently  be  was  duly  elected, 

Mr.  /ntke  Bayley. — I  am  of  opinion 
that  the  word  "year"  in  the  prohibitory 
cKuise  of  this  charter  imports  not  a  solar, 
hot  a  charter  year,  upon  the  same  principle 
that  a  hiring  from  Whitsuntide  to  Whiisun- 
tide,  though  in  fact  it  might  be  for  389  days 
only,  has  been  held  to  be  a  hiring  for  a 
year,  aiid  the  sanfe  remark  applies  to  the 
year  of  ot&ce  of  an  overseer  from  Easter  to 
Easfer ;  though  it  might  happen  that  a  ca- 
lendar year  had  not  been  completed.  But 
then  It  is  said,  that  still  Mr.  Swyer  #as  rt- 
tleeUd  before  even  three  nuyoralties  or 
charter  years  had  intervened.  The  ques- 
tion depends  entirely  on  the  construction  of 
tbe  prohiMtory  clause  in  the  charter.  The 
words  of  that  clause  in  the  original  charter 
are, "  electus  et  prefectus,"  and  so  on,  "  infra 
spatium  trium  annorum  proxime  sequentium 
fioem  et  determinationem  officii  sui  majo- 
ratus  in  eodem  burgo."  The  words  **  infra 
spatium"  are  governed  by*  and  are  depen- 
dent upi»  the  words  "  electus  et  prefectus." 
To  brii^  a  party  within  the  meaning  of  the 
prohibitory  clause,  he  must  not  only  be 
e/eWtUi  but  prefeetut  witliin  the  apace  of 
three  years  next  following  the  end  and  de- 
termination of  his  mayoralty.  By  the  clause 
•Htborising  the  election  of  a  mayor,  tbe 
cartel  burgesses  are  to  elect  and  nomi- 
nate one  of  the  burgesses  to  be  mayor; 


and  he,  before  he  executes  his  office,  is  to 
be  sworn  in.  He  becomes  the  hesd  of  tbe 
corporation,  not  when  he  is  elected  and  no- 
minated, but  when  he  is  sworn  in.  The 
word  electus,  in  the  prohibitory  clause,  ap- 
plies to  a  person  who  has  been  elected  and 
nominated  to  tbe  office  of  mayor  by  the 
capital  burgesses ;  the  vrord  pre/ectut,  to  a 
person  who  has  become  tlie  liead  oif  the 
corporatioB  by  reason  of  his  having  been 
sworn  in.  Here,  the  defi^dftnt  was  not 
prefecUUt  wttlmi  the  tneaning  of  the  prohi- 
bitory clause,  within  tbe  space  of  three  charter 
years  next  ensuing  the  end  and  detemina- 
tion  of  Ins  office  of  mayoralty ;  for  he  was 
iwt  sworn  into  office  till  the  2nd  of  October 
1829,  and  three  charter  years  bad  then  fol- 
lowed tbe  end  and  determination  of  his 
former  mayoralty,  I  think,  therefore,  that 
tbe  defendant  waft  well  eleeted;  and  that 
this  rule  should  be  dischatrged. 

Mr.  Jtuiiee  LUiUdale. — 1  think  die  word 
**  yeart"  in  tbe  prdiibitory  clause,  means  a 
mayor^s  year;  and  a  person  is  not  consi- 
dered as  having  served  a  year  within  the 
meaning  of  this  charter  until  another  fills 
the  i^ce  he  left ;  and  that  the  person  who 
is  mayor  for  the  time  being  does  not  cease 
to  be  mayor  until  his  successor  is  sworn  in. 

A/r.  Jwtiee  Parke  concurred. 

Rale  eUteltarged, 


1890.  > 
Jan.  £7   5  HAasuoir  e.  hodgson. 

^stault — Service  of  Proceu — Pleading. 

To  an  action  far  tutauU  and  Jalw 
MMtmen/,  the  defendant  pleaded  son  assault 
demesne  in  the  presence  of  a  peace  o^cer,  to 
whose  custody  defendant  gave  the  plaintiff. 
The  plaintiff  replied,  that  he  mas  employed 
to  serve  tlte  defendant  with  process^  and,  in 
order  to  do  so,  necessarily  taCd  hit  hands  on 
the  defendant.  The  dejendant  rejoined,  that 
in  this  the  plain^  was  guilty  of  more  violence 
than  was  necessary;  and  upon  this,  issue  was 
joined.  After  verdict  for  the  plaintiff,  it  was 
moved  in  arrest  of  ju^ment,  that  the  replt* 
eoAim  was  itt,  inanmich  a$  it  could  net  be 
necessary,  m  ordlrr  to  eerve  proceu,  that  the 
plaintiff  thoM  lay  his  hands  upon  the  de- 
fendant. But  held,  by  tlte  CouH,  that  there 
mgH  possibly  he  cireumslanen  which  would 
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render  it  tueeitartf;  and  tkat  the  defendant^ 
iy  rejoining  extra  tiaUncet  had  precluded 
kimxetf  from  denying  that  the  necest'itj/  existed 
in  the  particular  case. 

This  was  ao  action  of  trespass  for  an 
assault  and  false  imprisonment.  The  de- 
fendant pleaded — first,  not  guilty ;  secondly, 
as  to  the  assault,  Km OMou/f  demesne;  and  as 
to  the  imprisonmentt  son  assault  demesne  in 
the  presence  of  a  peace  oBScer,  whereupon 
the  defenduit  gave  the  plaintiff  in  custody 
to  that  peace  officer.  Replication,  that 
plaintiff  was  employed  to  serve  the  defen- 
dant with  process,  and*  in  order  to  do  so, 
necessarily  laid  bis  lands  upon  him,  which 
was  the  assault  roentiooed  in  justification  in 
the  second  plea.  To  this  the  defendant  re- 
joined,  that  the  plaintiff  bad  been  guilty 
of  more  violence  than  was  necessary ;  and 
the  plaintifT  took  issue  on  the  r^oinder. 
After  verdict  for  the  plaintifl^ 

Mr.  J.  Williams  now  moved  to  arrest 
the  judgment,  non  t^slante  veredictum ;  con- 
tending, that  the  replication  was  bad,  inas- 
much as  it  could  not  be  necessary  for  the 
plaintiff  to  lay  hands  on  the  defendant  to 
serve  him  with  process ;  but  that*  at  least, 
if  any  extreme  case  existed,  which,  under 
the  special  circumstances,  rendered  it  ne- 
cessary, those  special  circumstances  should 
have  been  replied  specially. 

Lord  Tenterden. — You,  by  rejoining  ex- 
cess, have  admitted,  that  if,  in  any  sup- 
posable  case,  it  can  be  necessary  to  touch 
a  party  in  order  to  serve  him  with  process, 
it  was  necessary  in  this  instance ;  and  to 
grant  you  a  rule,  we  must  say,  that  under 
no  possible  circumstances  would  a  man  be 
justified  in  laying  bis  hands  upon  another, 
in  order  to  'serve  him  with  process.  We 
are  not  prepared  to  say  so. 

Rule  refuted. 


1830.  ) 
Jan.  28.  i 


FtminSH  V.  SWAH. 


Certiorari — Inferior  Court. 

The  recognizance  required  by  lite  19  Oeo. 
S.  e.  70.  t.  5,and  7^8  Geo.  4.  c.  71.  *.  6.  on 
the  removal  of  a  cause  from  an  inferior  court 
where  the  eauH  qf  action  does  not  amount 
to  iOL,  is  required  in  an  action  qf  trover  as 


well  as  in  an  action  which  is  brought  for  the 
recooerif  of  a  debt. 

The  plaintiff  brought  the  present  action 
of  trover  in  the  court  of  the  Guildhall  of 
the  city  of  Norwich,  laying  his  damages  at 
19/.  The  defendant  removed  the  cause 
by  certiorari,  but  did  not  enter  into  any 
recognizance  for  payment  of  the  debt  and 
costs,  according  to  the  7  &  8  Geo.  4.  c.  7 1 . 
a.  6,  which  extended  the  provisions  of  the 
19  Geo.  S.  c.  70.  to  actions  !n  inferior 
courts,  where  the  cause  of  action  amounts 
to  less  than  20t.  Afler  the  return  had 
been  filed,  a  rule  nut  for  a  ftrocedendo  was 
obtained,  on  the  ground  that  such  a  recog- 
niianee  was  necessary. 

Afr,  Auetennow  shewed  cause,  and  con- 
tended, first,  that,  in  an  action  of  trover, 
no  such  reo^nizance  was  necessary,  there 
not  being  any  debt;  and,  secondly,  that, 
as  the  return  had  been  made,  the  record 
could  not  now  be  sent  back. 

Mr.  F.  Kelly,  contra.— The  sUtute  in 
question  is  general  in  its  terms,  and  applies 
to  all  actions  where  the  cause  of  action  (not 
limiting  itself  to  debts)  does  not  amount 
to  20/. ;  and  the  statute  having  expressly 
enacted,  that  the  cause  shall  not  be  re- 
moved unless  the  defendant  enters  into  a 
recognizance,  that  enactment  cannot  be 
repealed  by  any  supposed  rule  of  practice. 
The  filing  of  the  return  is,  therefore,  no 
answer  to  this  application,  because  the 
return  ought  not  to  have  been  filed  by  the 
defendant,  who  knew  he  had  not  entered 
into  the  recognizance. 

The  Court  held,  that  the  entering  into 
a  recognizance  was  required  in  trover,  m» 
well  as  in  other  actions;  and,  as  the  cause 
had  been  removed  in  direct  oppositimn  to 
the  statute,  it  could  not  be  retained. 

Rule  absoUU€. 


1830.  > 

Feb.  3.  S  8"»  f.  coxoH. 

Arbitration — Submission  revoked. 

1,  A  subrAission  to  arbitration^  entcrtA  n 
by  order  of  Nisi  Priutt  is  revocable  b^/h 
award  madct  as  well  at  a  MiMusion  emCered 
into  bg  the  ftartiet. 
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f .  Whertt  m  nch  m  com,  the  order  of 
Niti  Prius  did  not  contain  the  tuuai  provi- 
tiott,  empotvervig  the  Court  to  give  tostt  to 
one  party  against  the  other  in  the  case  of 
m/ful  delay,  ^c. :—  Held,  that  the  Court  had 
no  pon-er  to  give  costs ;  and  the  revocation 
kaving  been  made  by  the  plaintiff,  Ihey  re- 
fused to  stay  the  proceedings  in  the  action, 
leaving  the  defendant  to  his  remedy  by  action 
for  dtmages  far  breach  of  the  agreemeiU  to 
wfer. 

When  this  cause  wu  called  on  for  trial, 
■  verdict  was,  by  content,  entered  for  the 
plaintiff,  subject  to  a  reference  upon  spe- 
cial terms— (Hie  of  which  was,  that  the  ship 
(the  insurance  upon  which  was  the  subject- 
nutter  in  dispute,)  should  be  repaired  by 
the  underwriters.  The  repairs  were  ac- 
cordingly commenced,  and  the  plaintiff 
aftermrds  revoked  ber  Submission.  A 
rule  nisi  was  thereupon  obtained,  calling 
upon  ber  to  shew  cause  why  the  revocation 
of  the  iubmisaioD  should  not  be  vacated, 
and  why  the  shoold  not  pay  to  the  defen- 
dant the  costs  incurred  by  him  in  prepuing 
for  trial,  and  in  acting  upon  the  role  of 
reference  by  repairing  the  ship. 

[The  turn  the  case  took  renders  it  un- 
necessary to  go  into  the  facts  which  led  to 
the  revocation.] 

Sir  James  Scarlett  and  Mr,  Crestaell 
now  shewed  cause  against  the  rule,  con- 
tending, that  tbe  Court  had  no  power  to 
vacate  the  revomtion.  In  Milne  v.  Gra- 
trix{l\  Lord  EUeoborough  seema  to  have 
thought  that  a  sabmission  to  arbitraticm 
n^bt  be  rert^ked,  even  after  it  had  been 
made  a  rule  of  court,  although  tbe  -party 
might  be  thereby  subjected  to  punishment 
for  the  contempt.  The  case  is  not  altered 
by  the  fact,  that  some  proceedings  have 
been  taken  under  the  order  of  re^rence : 
Trotter  v.  Moysey  (cUed  by  Serjeant  Hul- 
lock  in  Cla^am  v.  Higham){2).  Nor 
has  this  court  any  jurisdiction  as  to  the 
costs,  as  the  order  of  reference  contained 
no  fHrovisiott  on  the  subject,  although  ge- 
nerally such  orders  contain  aneh  a  power.  - 

Mr.  F.  Polloch  and  Mr,  A tderson,  contriL 
—-No  case  has  decided  that  a  party  hss 
power  to  revoke  a  submission  to  arbitra- 
tion made  by  order  of  Nisi  Frius*  The 

(1)  r  Eist,  608. 

(«)  2  Bug.87;s.c.rM(KBr.  MS. 
Voi.VIIT.  K.B. 


question  has  never  before  been  presented 
to  the  Court,  and  there  is  a  f;reat  difference 
between  such  a  submission  and  one  by  the 
mere  act  of  the  parties.  This  was  a  refer- 
ence by  the  Court  of  Nisi  Prius.  But,  aa 
to  the  costs,  the  Court  have  a  power  over 
tbe  parties,  independent  of  any  provision 
in  the  order  of  reference.  In  Cottdxr  v. 
Hardcastle  (3),  the  Court  compelled  tbe 
pbintiff)  an  administratrix,  to  pay  costs, 
because  she  had  misconducted  herself  in 
bringii^  tbe  action.  But  if  it  should  be 
thought  the  Court  has  not  such  a  power, 
they,  at  least,  may  stsy  the  proceedings 
until  the  plaintiff  pay  thne  costs,  or  agree 
to  a  new  reference. 

Mr.  Justice  Bayky.—l  am  of  opinion, 
that  the  Court  has  no  power  either  to 
vacate  the  revocation,  or  to  grant  the  costs 
to  the  defendant.  Hitherto  it  has  never 
been  disputed,  that  the  authority  given  to 
an  arbitrator  is  revocable  at  any  time  be- 
fore his  award  is  made,  and  it  is  too  late 
now  to  contend  that  it  is  not  so;  and  whe- 
ther the  submission  was  by  order  of  refer- 
ence or  otherwise  has  not  been  considered 
as  making  any  difference  i  nor  has  tbe 
Court  any  power  to  give  costs  unless  they 
have  that  power  by  the  submission,  which, 
in  the  present  case,  is  wholly  silent  on  the 
subject.  I'he  application,  must,  therefore, 
fail  as  to  both  these  matters.  In  the  case 
of  Comber  v.  Hardeastle,  the  plaintiff  did 
not  sue  for  her  own  benefit  as  administra- 
trix, but  for  the  benefit  of  a  third  person, 
to  whom  she  had  assigned  a  contract  made 
by  the.  intestate  in  his  lifetime ;  and  the 
Cwut,  on  that  groimd,  thought  she  could 
ndt  8^  up  her  character  as  administratrix 
to  relieve  her  from  die  costs. 

Mr.  Justice  Parke. — I  am  also  of  opinion, 
that  we  have  no  power  to  vacate  the  revo- 
cation, or  to  stay  the  plaintiff^a  proceed- 
ings so  as  .to  Compel  her  to  refer  again; 
and,  as  the  order  of  Nisi  Prius  does  not 
give  us  any  power  over  the  costs,  I  think 
we  have  no  such  power.  The  defendant 
must  seek  his  remedy  by  an  action  for 
damages  for  the  breach  of  the  agreement 
to  refer. 

Rule  discharged,  except  as  to 
changing  the  venue,  which  it 
also  soi^hi, 
(3)  3  Bos.  ft  Pul.  115. 
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.  >      DOB  V.  REYNOLDS. 

Ju.  its.  ) 

Pr'uoner — Dtbt  under  iOl. — Ejectment 

A  defendant  in  ejectment  for  the  nomhutt 
damages  and  the  costs,  ivhich  exceed  20/.,  u 
not  entUied  to  hi*  discharge  aJUr  a  year** 
«iM<o^,  uiuier  the  48  Geo,  S.  c,  US. 

The  defendant  had  been  in  cuitody  in 
flxeention  for  1 1 6/.,  the  costs  of  a  judginent 
in  ejectment,  for  more  than  the  apace  of 
tirelre  calendar  monthi,  and  hia  discharge 
was  moved  for  by  Mr,  Steer^  on  the  ground 
that  the  damages  recovered  against  the 
defendant  in  ejectment  wtere  nominal,  and 
he  had  been  in  custody  for  damages,  not 
exceeding  20/.,  for  more  than  twelve 
months,  within  the  meaningof  the48  G«o* 
%.  c.  1S3. 

Mr.  Bartiemall  shewed  cause  in  the  6r8t 
instance,  contending,  that  the  statute  con- 
templated the  relief  of  persons  inexecution 
up<m  judgmente  obtained  in  actions  where 
the  object  of  the  plaintiff  is  the  recovery 
of  a  debt  or  damages  ;  and  that  the  object 
of  a  party  bringing  an  ejeotmnit  was  the 
recovery  of  lud,  and  not  of  a  debt  or 
damages. 

Mr.  Steer  (contrd)  contended,  that  the 
object  of  a  party  in  bringing  the  action  was 
immaterial ;  and  that,  as  the  damage,  over 
and  above  the  costs,  was  assessed  at  only  a 
shilling,  the  case  was  within  the  terms  of 
the  act. 

Lord  Tenterden, — I  am  of  opinion,  AaC 
this  is  not  a  case  within  the  statute.  The 
object  of  the  statute  was  to  rdieve  parsons 
in  execntioa  upon  a  judgment  for  a  debt 
or  damages.  Here  die  defendant  is  in 
exeeution  for  the  costs  of  an  ejectment. 
The  object  of  a  party,  instituting  such  a 
proceeding,  is  to  recover  the  possessitm  of 
hnd,  mad  not  any  debt  or  dami^s. 

ItiUe  refuted. 

[See  the  ease  of  Thmouik  v.  TViy/or, 
(lOB.&C.  114;  SLawJoum.  K.B.  104,) 
in  which  the  earlier  cases  upon  this  statute 
are  collected.] 
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THI  COOnxnTATOU  Off  .*BB 
XlVn  TOMB  e.  ASH  JlXD 
OTHHS. 


Corporation— Agent — Power  of  Justices, 

1 .  It  is  not  necessary,  in  order  to  create  a 
corporation,  that  any  express  form  of  mrds 
be  usedt  either  m  the  charter  or  the  act  i^ 
partiament  which  incorporates,  jieeordmghf, 
where,  ^rom  different  parts  of  acts  of  ^mnia* 
ment,  U  clearltf  appeared  that  certain  per- 
Max  nere  to  act  for  a  p^Ue  pitrpose — (Aol 
^  making  a  river  nanigablei  and  among 
other  provisions,  that  they  were  to  have  a 
puhBe  corporate  name,  to  make  orders  for  the 
guidance  of  other  persons  than,  those  of  their 
own  body,  and  to  take  iand  hy  succession, 
and  not  by  inheritance: — f/eid,  that  they 
were  entitled  to  sue  in  their  corporate  name 
for  an  injury  done  to  their  real  property, 
( although  they  had  not  been  created  or  de- 
scribed in  express  words  as  a  eorporalion,) 
and  were  also  entitled  in  their  corporate  eha- 
raeter  to  take  the  tolls,  although  the  produce 
^  tin  tolls  were  to  go  to  the  personal  reprt* 
eentativee  of  tkepstma  setereeled,- 

ft.  By  a  local  act,  power  woe  given  to  the 
AiiAop  of  Balk  and  Wells,  and  the  Jaetieee  q/* 
Me  cMmfy,  or  to  my  fne  Juetieet  m  Me  «^ 
senee  of  the  bisht^,  at  the  Quarter  Sessions, 
to  examine  certain  accounts,  and  ascertain  the 
balances.  At  a  Quarter  Sessions,  the  ac' 
couxUs  were  produced;  and  the  Court  ad- 
joumed  the  examination  to  the  following 
t^esion*,  when  they  examined  the  aeceamtsi 
and  aseertMued  the  balance. — Held,  Mol  Mr 
authority  given  had  not  been  properly  par* 
euedi  as  the  power  was  given  to  the  biehep, 
^•  i  not  as  a  eoart;  ami  Ma<  Mcy  Aod  mo 
power  to  wttwni  the  erammaften  to  a  Jktan 
Sesrione,  And,  tu  it^not  appear  that  any 
Jive  Justices  had  adjoanud  tm  eaanunatiea, 
and  had  been  present  sahsejmently  when  the 
accounts  were  examined  >— Held,  that  lie 
facing  of  the  balance  at  the  suftMpiMf  See- 
sions  vfos  not  binding. 

This  was  an  action  of  trespass  for  enter- 
ing the  plainti6rs  wbarft,  pens,  pounds, 
bridges,  lock#,  wears,  and  closes  covered 
with  water,  in  ^e  parish  of  N<wth  Curry, 
and  fixing  and  fiuteniw  to  and  upon  the 
gates  and  posts  of  the  phnttiffii  there,  divers 
locks,  staples,  hinges,  and  bolts,  and  there- 
by damaging  the  saine,  and  tfiereby  and 
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tibetewitb  shutting,  locking  and  faktening 
the  said  gates,  and  keejang  them  bo  shut 
for  long  spaceB  of  time,  and  at  other  times 
unlocking  and  opening  them,  and  ejecting 
the  plaintifib  from  their  said  premises,  and 
keeping  them  so  ejected  for  a  long  space 
of  time,  and  during  that  time  reOeiTing 
tolls  and  duties  belonging  to  them,  amount- 
ing to  5,000/.,  and  during  all  that  time 
preventnigthe  plaintiCb  from  using  them  as 
thn  otherwise  would  have  done.  The 
dcnadanto  pleaded,  first,  not  guilty ;  se- 
condly, that,  at  the  time  of  the  commence- 
ment of  the  suit,  there  was  not  any  sucb 
body  politic  or  body  corporate  as  the  coa* 
servators  of  the  rirer  Tone,  as  by  the  dc- 
clanuion  was  supposed.  The  third  and 
fourth  pleas  raised,  in  a  dffferent  form,  the 
aame  objection  to  the  pUintiflTs  in  their  as- 
sumed corporate  character.  The  defendants 
beaded  fiAhly,  that  the  messuages,  wharft, 
&e.,  were  the  messuages,  wharfs,  &Ct,  soil 
sod  freeliold  of  the  company  of  proprie- 
tors of  the  Bridgawater  and  Taunton  ns- 
tigaiioB ;  awl  the  defendants  justffied  m 
their  aerrants.  Sixthly,  as  to  the  taking 
■nd  rflceiTuig  the  said  tolls  and  duties  in  the 
dedaration  mentioned,  that  the  stud  tolls 
and  duties  were  certain  lolls  and  duties  for 
the  tonnage  of  certain  goods,  which  had 
been  theretofore  conveyed  from  sucb  part 
of  the  said  canal  and  cut  mentioned  in  the 
act  of  61  Geo.  A/as  was  not  at  the  time  of 
passing  that  act  intended  to  extend,  and 
never  did  extend,  from  the  parish  of  Clere- 
den,  in  the  county  of  Somerset,  to  the  west 
side  of  the  river  Parrett,  in  the  same  coun^, 
and  winch  tolls  and  duties  were  vested  m 
the  company  of  Jiroprietors  of  the  foidge* 
water  and  Taunton  canal  navigation,  under 
and  by  virtue  of  the  said  last-menti<wed 
act,  and  of  a  certain  other  act  paased  in  the 
fifth  year  of  Geo.  4 ;  and  the  defendants 
then  again  justified  as  servants  of  the  com- 
pany. The  seventh  and  eighth  pleas  set 
op  a  rwht  in  the  Bridgawater  and  Tauntou 
Canal  Company  to  the  tolls  and  duties,  and 
justified  the  taking  of  them  in  their  right. 

Issue  was  joined  upon  all  these  pleas. 

The  cause  was  tried  at  the  Spring  Asuies, 
18S8,  for  the  ooiuty  of  Scnoerset,  when 
m  verdict  was  found  for  the  plaintiffi,  aub" 
jeet  to  the  opinioD  of  ^e  Comt  upon  the 
foUowing 


CASE. 

By  an  act  of  parliament  passed  in  the 
tenth  and  eleventh  year  of  William  8,  for 
making  and  keeping  the  river  Tone  navi•^ 
gable  from  Bridgewater  to  Taunton,  in  the 
county  of  Somerset,  reciting,  that  John 
MaUett,  esq.,  in  pursuance  of  a  commission 
under  the  Great  Seal  of  England  granted  in 
the  thirteenth  year  of  Charles  1,  had,  at  his 
very  great  expense,  made  the  said  river  in 
some  sort  navigable  from  the  town  of 
Bridgewater  to  certain  mills  called  Hasi 
Mills,  in  the  said  county ;  in  consideration 
whereof,  hm  late  Majesty,  king  Charles  it 
by  his  letters  patent  under  the  Great  Seal 
of  England,  in  the  thirty-sixth  year  of  his 
reifi^,  bad  granted  to  the  heirs  of  the  said 
John  Mqllett,  the  sole  navigation  of  the  said 
river  from  Bridgewater  to  Ham  Mills  afore- 
aaid ;  and  that  all  the  interest  of  the  said 
John  Mallett  and  his  heirs  in  the  said 
river  and  navigation  on  the  aame,  and  the 
said  commission  and  letters  patent  were 
vested  in  J.  Frind,  gMtleman,  and  twen^- 
nine  other  persons  therem  named,  iiriiabi- 
tants  of  the  parish  of  Taunton  St,  Mary 
Magdalen,  Taunton  St,  James,  Bishop^ 
Hull,  or  Wilton,  in  the  county  aforessidi 
who,  for  a  valuable  consideration,  had  pur- 
chased the  same ;  and  that,  for  the  benefit 
of  trade,  preserving  the  highways  therein  in 
that  behalf  mentioned,  and  employing  the 
poor,  the  said  purchasers  were  willing  to 
undertake,  at  their  own  expense,  until  diey 
could  be  repaid  as  tberelnaher  was  directed 
and  sf^inted,  not  only  to  maintain  and 
keep  toe  said  river  navigable,  and  make  it 
more  beneficially  and  efiectually  so,  from 
the  said  town  of  Bridgewater  to  Ham  Milk, 
and  to  maintain  and  keep  up  all  t»idgcs 
and  works  made  or  built  by  the  ssid  J. 
Mallett  to  that  end,  but  also  to  erect  aikd 
build  such  other  bridges  and  works  as 
should  be  necessary,  and  also  to  dear  and 
efiect  a  passage  for  barges,  boats,  and  other 
vessels  from  Ham  Mills  to  the  said  town  of 
Taunton; — it  was  enacted,  that  the  said 
thirty  persons  and  their  successors,  as  thereio- 
after  mentioned,  should  be,  and  they  were 
thereby  declared  and  appointed  conserva- 
tors of  the  said  river;  and  that  they,  or  the 
mqor  part  of  them,  should  have  power, 
and  they  were   thereby  empowered  and 
authorized,  by  themselves,  their  servants  or 
agents,  to  cleanse,  scour,  open,  make  and 
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keep  navigable  the  said  nrer  Tone  from 
the  said  town  of  Bridgewaterto  Ham  Mills 
aforesaid,  and  from  thence  to  the  said  town 
of  Taunton ;  and  for  that  purpose  to  dig 
the  banks  of  tlie  said  river  or  other  grounds, 
ditch,  brook  or  stream  near  thereunto  ad- 
joining, &c. ;  and  also  to  cut  and  make  a 
new  channel,  if  occasion  should  be,  through 
the  ground  of  his  Majesty,  or  any  of  his 
subjects,  making  recompense  for  the  same 
to  the  owner  or  ovners  of  such  ground, 
according  to  their  respective  interests  and 
estates  therein,  pursuant  to  the  directions  of 
that  act ;  and  likewise  to  cut,  scour,  or  open 
any  other  stream  or  water-course  that  should 
be  convenient  for  making  the  said  psssage 
or  river  navigable ;  and  also  to  open,  pre- 
pare, make,  and  erect  any  bridges,  wharfs, 
locks,  wears,  turnpikes,  pens  of  water,  or 
other  works  in  or  near  to  the  said  river  or 
passage  that  should  be  6t  and  necessary  for 
the  same ;  and  also  to  make  or  lay  out  a 
path  or  way  on  either  or  both  sides  of  the  said 
river  for  watermen,  boat  or  bargemen,  and 
others  navigating  vessels  on  the  said  river. 
The  act  then  provided  for  the  mode  of 
settling  the  compenaation  to  be  paid  by 
the  conservatorB  for  any  lands,  &c.,  taken 
or  injured  by  them  in  carrying  into  effect 
the  objects  of  the  statute ;  and  provided 
that  the  determination  so  made  should  b6 
valid,  and  should  vest  an  estate  in  fee-simple 
m  the  said  conservators  and  their  succes- 
sors, or  other  right,  title,  and  interest  in 
any  lands  or  hereditaments,  according  to 
the  tenour  of  such  order ;  and  for  reim- 
bursipg  the  said  conservators  the  principal 
money  of  the  said  purchase,  and  what 
should  be  laid  out  in  making  or  keepiiig 
the  said  river  navigable,  &c.,  together  with 
interest  for  the  same  after  the  rate  of  six 
per  cent,  per  annum,  until  the  conserra- 
tors  should  be  repaid  the  said  principal 
and  interest  of  what  they  had  disbursed, 
or  should  thereafter  disburse,  for  the  pur- 
poses aforesaid,  certain  tolls  therein  men- 
tioned were  imposed  upon  every  boat, 
barge,  or  vessel ;  and  remedies  were  pro- 
vided for  the  recovery  of  the  tolls.  The 
act  then  proceeded  to  enact,  that  wheA 
the  conservators  should  have  been  fully 
reimbursed,  the  principal  and  interest  after 
the  rate  aforesaid  of  all  monies  advanced, 
end  which  should  be  expended  by  them 
xespectively  in  purchasit^  the  interest  of 


the  heirs  of  the  said  J.  Mdlett,  and  in 
making  and  keeping  the  said  river  navtga- 
ble,  &c.,  certain  lesser  tolls  therein  men- 
tioned should  be  imposed ;  and  that  the 
said  tolls,  together  with  the  product  of 
all  gifts  and  grants  to  the  conservators  of 
the  said  river,  should  be  ft'om  time  to  time 
applied  to  the  repairing  such  bridges, 
wears,  &c.,  as  were  or  should  be  built  or 
made  by  the  said  conservators  for  main* 
taining  and  keepiiv  4he  said  river  navi- 
gable, and  be  annadly  acconhted  for  at 
therein  directed ;  and  the  anrplus  of  wint 
should  arise  by  the  means  aftvreaaid  should 
be  by  the  said  conservators  employed  and 
disposed  of  for  the  only  use,  benefit,  and 
advantage  of  the  poor  of  the  said  town  of 
Taunton,  and  parishes  of  Taunton  St. 
Mary  Magdalen,  and  Taunton  St.  Jamee, 
in  the  county  aforesaid,  who  were  em- 
powered and  authorized  to  lay  out  and 
dispose  of  the  same  in  building  one  or 
more  hospitd  or  hospitals,  or  otherwise, 
from  time  to  time,  according  to  their  best 
discretion,  for  the  better  edueadi^  and 
maintainii^  sndi  poor  children  as  vrere  or 
thonld  become  chargeable  to  the  town  and 
parishes  aforesaid;  and  anch  hosjntal  or 
hospitals,  when  built,  should  be  governed 
and  regulated  by  such  persons,  rules,  and 
orders  as  should  be  appointed,  given,  and 
made  from  rime  to  time  by  the  said  con- 
servators for  the  time  being,  so  as  sudi 
rules  and  orders  were  first  approved  by 
the  Judges  of  Assize  and  Nisi  Prios 
for  the  county  of  Somerset,  m  one  of 
them.  The  act  thee  directed  the  mode  in 
which  the  accounts  were  to  be  kept.  And 
it  further  enacted,  that,  ibr  the  better  pre- 
serving and  keeping  the  said  river  navi- 
gable, when  made  so,  and  for  making  the 
same  navigable,  there  should  dways  be 
conservators  of  the  said  river;  and  that 
the  said  thirty  persons  should  be  and  were 
thereby  constituted  conservators  of  the 
said  river  Tone,  to  continue  durii^  their 
lives,  unless  any  of  them  should  be  re- 
nraved  for  misbehaviour,  which  the  major 
part  of  the  said  conservators  were  thereby 
empowered  to  do ;  and  when  the  number 
of  the  said  conservators  at  any  time  by 
death  or  removal  should  be  reduced  to 
twenty,  then  the  surviving  conservatora 
should  from  time  to  time  assemble,  and  by 
the  major  part  of  them  so  aasembled  obooaa 
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other  peraoM  to  be  joined  to  themselves  to 
be  conservators  of  the  river  Tone,  ao  as  to 
make  up  ihe  nnmber  of  the  said  conserva- 
tors thirty ;  and  the  said  conservators  were 
thereby  enabled,  by  the  name  of  Conser- 
vators of  the  river  Tone,  in  the  <»>unty  of 
Somerset,  to  take  and  receive  any  gift,  le- 
gacy, or  grant  of  goods,  chattels,  money,  or 
hmd  in  fee,  or  ibr  any  other  esute  or  terra 
for  the  asM  aforeswd;  and  it  should  be 
lawful  for  My  person  or  persons  to  conv^ 
any  estate  or  esutas  to  the  sud  conserva- 
tora  and  their  successors  without  licence  to 
alien  in  mortmain ;  and  the  said  conser- 
vators, or  the  major  part  of  them,  or  any 
five  of  them,  being  appointed  by  the  major 
Bomber  of  them,  to  be  a  committee  for 
transacting  anything  relating  to  the  ends 
aforesaid,  should  or  might,  in  writing  under 
their  hands  and  seals,  make  any  contract  or 
■grcemeot,  lease  or  bargain,  with  any  person 
or  persons,  body  politic  or  corporate,  toudi- 
ii^  the  premises ;  which  contracts,  agree- 
ments, aiM  leases  should  be  good  and  valid 
m  law,  and  bind  as  well  the  whole  body  of 
the  s^  coDservaiors,  and  the  payments 
thereby  enacted  to  be  made  for  passage  or 
navigation  on  the  said  river  and  all  the 
estate,  real  and  personal,  which  the  said 
conservators  sliould  be  seised  or  possessed 
of,  to  the  uses  aforesaid,  as  themselves  and 
all  other  persons  making  and  signing  the 
same ;  and  the  said  conservators  should  or 
might  sue  or  be  sued  on  such  contracts,  by 
ibe  said  name  of  "  The  Conservators  of  the 
river  Tone,  in  the  county  of  Somerset." 

By  an  act  passed  in  the  sixth  year  of 
Qneen  Anne,  for  the  more  elfoctual  making 
and  keepii^  Uie  river  navigable  from  Bridge- 
water  to  Taimton,  in  the  county  of  Somer- 
•et, — reciting  the  act  of  Wm.  3  ;  that  the 
navigation  was  partly  made ;  and  that,  by  an 
account  allowed  by  the  Justices  at  the  Ge- 
neral Quarter  Sessions  for  the  county  of 
Somerset  in  1707,  the  balance  then  due  to 
the  omservators  was  8,966/., — the  conser- 
vators, after  building  a  lock  at  or  near  a 
place  called  Round  Island,  were  allowed 
certain  idditional  tolls  therein  mentioned, 
and  powers  were  given  them  to  erect  the 
lock,  and  to  collect  the  additional  tolls. 

By  an  act  of  4^  Geo.  9,  reciting  the  two 
acts  already  mentioned,  it  was  enacted,  that 
it  should  be  lawful  for  the  conservators  of 
the  said  river  for  the  time  being,  or  the 


major  part  of  them,  fd  make  any  orders  or 
regulations  in  writing  for  the  government  of 
the  boatmen,  bargemen,  or  others,  in  navi- 
gating boats  or  barges,  or  floating  timber  on 
the  said  river,  which  orders  or  regulations 
being  laid  for  examination  and  correction 
before  the  Justices  of  the  Peace  assembled 
at  any  General  Quarter  Sessions  for  the 
said  county  next  after  Midsummer,  and 
published  twice  in  some  newspaper  com- 
monly circulated  in  the  said  county,  be- 
tween that  time  and  the  next  General 
Quarter  Sessions,  to  be  held  after  the  fol- 
lowing Michaelmas,  and  then  approved  and 
confirmed  at  such  last-mentioned  Sessions, 
should  be  duly  observed  and  kept  by  all 
persons  using  the  said  river  for  navigating 
boats,  barges,  and  other  vessels  or  floating 
timber ;  and  that  every  person  who  should 
offend  against  any  of  such  orders  or  regu- 
lations, being  thereof  convicted  before  any 
one  of  his  Majesty's  Justices  of  the  Peace 
for  the  said  county,  should  for  every  such 
offence  forfeit  a  sum  not  exceeding  5/.,  nor 
less  than  40«. 

By  an  act  of  51  Geo.  S,  which  autho- 
rized the  making  of  a  canal  from  the  river 
Avon,  at  or  near  Morgan's  Pile,  in  the 
parish  of  Easton,  in  Gordano,  otherwise  St. 
George's,  in  the  county  of  Somerset,  to  or 
near  the  river  Tone,  in  the  parish  of  St. 
James,  in  Taunton,  in  the  said  county,  and 
a  certain  navigable  cut  therein  described, 
it  was  enacted,  that  certain  persons  therein 
named,  *snd  their  respective  successors, 
executors,  administrators  and  assigns,  or 
such  of  them  as  should  from  time  to  time 
be  possessed  of  any  sliare  in  the  navigation 
thereby  antborized  to  be  made,  ahoidd  be 
and  were  thereby  united  into  a  company  for 
carrying  on,  making,  completing,  and  main- 
taining of  the  said  canal,  cut,  rait  or  carriage- 
way or  sv>ne-road,  for  the  passage  of  boats, 
barges,  and  other  vessels,  carts,  and  car- 
riages, according  to  the  rules  and  directions 
thereinafter  contained,  and  should  for  that 
purpose  be  one  body  politic  and  corporate, 
by  the  name  of  the  Company  of  Proprietors 
of  the  Bristol  and  Taunton  Canal  Naviga- 
tion: and  reciting,  that  differences  might 
arise  between  the  said  company  of  pro- 
prietors, and  the  owners  of,  or  persons  in- 
terested in  the  lands,  grounds,  tenements, 
waters,  rivers,  or  hereditaments  which  should 
or  might  be  taken  and  afl!ected,  damaged. 
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or  prejudiced  in  pimuance  of  the  powan 
thereby  grantedi  touching  the  purchaie- 
iDoney  or  recompense  to  be  paid  or  made 
for  the  same,  it  was  thereby  further  enacted, 
that  every  person  seised  or  entitled  in  his 
own  right,  or  in  right  of  his  wife  (but  not 
as  mortgagee),  at  the  time  of  his  acting,  of 
or  to  any  freehold  or  copyhold  estate,  or 
both,  in  the  county  of  Somerset,  of  the  clear 
yearly  value  of  100/. ;  and  also  every  per- 
son  residinff  in  the  said  county,  and  within 
twenty  miws  of  the  said  intended  canal 
and  cut  respectively,  having  a  personal 
estate,  or  a  real  and  personal  estate  toge- 
ther, of  the  value  of  SOOf.,  should  be 
and  was  thereby  appointed  a  commissioner 
for  settling  and  determining  all  matters  and 
differences  which  should  arise  between  the 
company  and  the  several  persons  or  pro- 
prietors  interested  in  any  lands,  grounds, 
tenements,  waters,  or  other  hereditaments 
that  should  be  taken,  used,  or  prejudiced 
in  pursuance  or  execution  of  any  of  the 
powers  thereby  granted ;  and  it  was  thereby 
further  enacted,  that  if  the  said  company  of 
proprietors,  or  other  persona  so  interested 
or  entitled  as  therein  aforesaid,  should  re* 
fuse  to  submit  such  compensaUon  as  thetein 
aforeaud  to  the  determination  of  the  com- 
missionen  therein  mentioned,  or  should  be 
dissatisfied  with  their  determination  re- 
specting the  same,  or  should  refuse  to  re- 
ceive upon  due  tender  thereof  such  purchase- 
money,  annual  rent,  or  recompense,  as  should 
be  so  adjusted  and  determined  to  be  .paid  as 
therein  aforesaid,  or  should  neglect  or  re> 
fuse  to  treat,  after  the  notice  therein  speci- 
fied, or  should  not  agree  with  the  said 
company  concerning  the  same,  or  should 
by  reason  of  absence  be  prevented  from 
treating,  or  should  be  incapable  of  treating 
or  making  such  agreements  as  should  be 
expedient  for  enabling  the  company  to  pro- 
ceed in  the  making  and  carrying  on  of  the 
aaid  canal  and  other  the  works  aforesaid, 
then  the  commissioners  assembled  at  a 
meeting  to  be  held  in  manner  therein- 
before mentioned,  were  thereby  empowered 
and  required  from  time  to  time  to  issue 
a  warrant  or  warrants  under  their  hands  and 
seals  to  the  sheriff  of  Somerset,  command- 
ing such  sheriff  to  summon  a  jury  to  appear 
before  the  Justices  of  the  said  county,  at 
aome  court  of  General  Quarter  Sessions  of 
Uie  Peace,  to  be  holden  fi>r  the  uid  eouDty  ( 


and  the  aaid  Juatioee  were  thereby  ea^ 
powered  also  to  aummon  befbre  them  all 
persons  necessary  to  be  examined  as  wit* 

nesses ;  and  such  jury,  upon  their  oaths^ 
should  ascertain  the  sum  or  sums  of  money, 
or  annual  rent  to  be  paid  for  the  purchase 
of  such  lauds,  &c.,  as  aforesaid,  and  also 
what  other  and  distinct  sum  or  sums  of 
money  should  be  paid  by  way  of  recom- 
pense for  the  damages  which  wight  be  eo 
iiutained  as  aforesaid;  and  the  Juaticei 
should  give  judgment  ^r  such  purchase- 
money  or  recompenae  as  should  be  Maeaaed 
by  such  jury ;  which  aaid  verdia  and  the 
judgment  to  be  thereupon  proaonncedt 
diould  be  binding  and  corclusive  to  all  in* 
tents  and  purposes:  and  reciting,  that  hy 
10  &  11  Wm.  3,  certain  perscma  therein 
named  and  their  successors  were  thereby 
appointed  conservators  of  the  said  nver^ 
and  certain  powers  were  thereby  given  and 
granted  to  them  for  making  and  keepii^; 
the  same  river  navigable,  uid  otlier  pur* 
poses  therein  mentioned ;  and  that  it  was 
thereby  enacted,  that  the  surplus  of  what 
should  be  received  or  viae  nam  the  toUa 
thereby  directed  to  be  levied,  afin  noakiag 
and  keeping  the  same  river  navigable,  tma 
reimbursing  ^  said  cmsemtors,  the  pria* 
cipal  money  they  had  or  should  lay  out 
with  interest  as  therein  mentioned,  should 
be,  by  the  said  conaervetOTs,  employed  and 
disposed  of  for  the  bene0t  of  the  poorof  the 
said  town  of  Taunton,  and  the  parishes  of 
Taunton  St.  Mary  Magdalen,  and  Taunton 
St.  James,  in  the  said  county,  who  were 
thereby  empowered  to  lay  out  and  dispose 
of  the  same :  aiul  reciting  the  acts  of  6  Anne 
and  44  Geo.  S ;  and  that  the  making  of  the 
said  intended  canal  and  other  works  autbo- 
riced  to  be  made  by  virtne  of  the  ae^  io 
passed  in  61  Geo.  3,  would  be  very  pre* 
judicial  to  the  tolls  authoriaed  to  be  levied 
and  collected  Inr  the  aaid  therein  redted 
acta  from  the  Tone  navigation;  the  aaid 
company  of  profwietors  were,  by  the  said 
act  of  1  Geo.  3,  authorized  and  required, 
within  three  calendar  months  nent  aner  the 
passing  of  that  act,  to  contract  and  agree 
with  uie  conservators  of  the  said  river 
Tone  navigation,  and  other*  persons  inte- 
rested therein,  for  the  absolute  purchase  of 
their  several  interests  in  the  same ;  and  also 
to  B^xo  with  the  overaews  of  the  poor  for 
the  time  being  of  the  said  town  of  Tauotoiw 


Digitized  by 


HILARY  TERM,  USO. 


231 


and  the  nid  MTcral  parishei  of  I'aunton 
St.  Mary  Magdalen,  and  TauntoD  Sl  James, 
for  the  purchase  of  the  respective  interests 
of  the  said  town  and  parishes,  under  the 
therein  recited  acta ;  and  the  act  pro- 
vided for  the  mode  of  proceeding  in  ease 
any  dispute  sbootd  arise  on  the  subject  last 
mentifMned.  And  it  was  thereby  enacted, 
Aat  the  said  nav^ation,  when  so  purchased, 
ahonld  be  maintained  «id  sai^Mited  by  the 
aaid  company  of  jHroprieton,  out  of  the  tolls 
leedved  by  them  on  the  h'ne  of  such  lUTi- 
gatioD,  and  that  the  surplus  should,  after 
such  application,  be  applied  as  directed  by 
the  said  act.  And  it  was  further  enacted, 
that  the  said  company  of  proprietors  should, 
after  such  purchase  should  be  so  made 
as  aforesaid,  have  the  same  rights,  and  be 
subject  to  the  same  liabilities  as  the  con- 
servators. 

By  an  act  of  5  Geo.  4,  to  abridge,  vary, 
extend,  and  improve  the  Bristol  and  Taunton 
Canal  Navigation,  and  to  alter  the  powers 
cf  the  act  SI  Geo.  S,  it  was  enacted,  that 
Ae  powers  and  authorities  by  that  act  given 
for  makiiw  so  mueh  of  Uie  said  eanal  as 
wte  inleimd  to  be  made  and  extend  from 
the  said  river  Avon,  at  or  near  Moi^n's 
Pile  aforesaid,  unto  the  western  boundary  of 
the  said  parish  of  Cleveden,  should  he  re- 
pealed ;  and  that  the  said  company,  after 
the  passing  of  that  act,  should  he  called 
ud  known,  and  continue  by  the  name  of 
the  Company  of  Proprietors  of  the  Bridge- 
water  and  Taunton  Canal  Navigation ;  and 
that  so  much  of  the  said  act  of  61  Geo.  9, 
as  related  to  the  appointment  of  commis- 
•hmers  Ibr  settling  such  questions,  as  were 
therein  roentionedi  and  all  the  powers  by 
the  said  last-mentioned  act  given  to  the  said 
oornmissioners,  should  be  repealed ;  and  that, 
in  case  of  any  difl^rence  of  opinion  between 
the  said  company  of  proprietors,  and  any 
body  or  bodies  poKtic,  &c.,  or  other  per- 
son Of  persons  whomsoever  interested  in 
•By  lands,  &e.,  which  might  be  required 
by  the  said  company,  to  be  taken  for  the 
purposes  of  the  said  act  of  51  Geo.  3,  and 
tbat  aet,  relative  to  the  price  to  be  given  for 
the  saine,  or  relative  to  any  damages  or 
eMnpensatkn,  &e.,  that  such  difrerenee 
diould  be  settled  by  a  jury  of  the  county. 

The  town  of  Taunton  consists  of  the  se- 
veral parishes  of  Taunton  St.  Mary  Magda- 
len, and  Taunton  St.  Jamet.    There  arf  no 


officers  of  the  poor  of  the  town  of  Taunton, 
except  those  appointed  fpr  those  two  pa- 
rishes. In  October  1827,  the  said  company 
tendered  to  the  then  churchwardens  and 
overseers  of  the  poor  of  the  parishes  of 
Taunton  respectively,  the  sum  of  470/.  for 
each  of  those  two  parishes,  for  the  absolute 
purchase  of  die  respective  estates,  rights, 
and  interests  of  the  same  two  parishes  re- 
spectively, under  the  aaid  three  acts  of 
10  &  11  Wm.  S,  6  Amie,  and  44  Geo.  3, 
which  several  sums  the  said  churchwardens, 
&c.,  refused  to  accept. 

The  case  then  went  on  to  state  the  sum- 
moning of  a  jury  of  the  county,  according  to 
the  provisions  of  the  act,  to  ascertain  the 
amount ;  the  return  of  the  inquisition,  and 
die  filing  of  the  same  with  the  clerk  of  the 
peace  of  the  county. 

The  jury  assessed  the  damage  of  the 
overseers  of  the  parishes  at  ftOOt,  for  each 
parish ;  and,  according  to  the  provisions 
of  the  act,  a  sum  ascertained  for  costs  was 
tendered  to  the  parish  officers  and  refused, 
whereupon,  according  to  the  act,  it  was 
paid  into  the  Court  of  Exchequer  for  their 
use  on  the  6th  of  November  1827. 

The  several  matters  and  things  com- 
plained of  in  the  declaration,  were  done  on 
the  9th  and  10th  days  of  November  1827, 
at  which  times,  and  for  more  than  twenty 
^ears  next  before,  the  conservators  were 
m  possession  of  the  several  premises,  mat- 
ters, and  things  therein  mentioned,  and  of 
the  said  river  Tone  navigation,  and  in 
ireceipt  of  the  several  tolls  payable  in  re- 
spect thereof. 

The  said  company  of  proprietors  had 
for  more  than  fire  yean  before  the  doing 
of  the  said  several  matters  and  things  so 
complained  of,  purchased  all  the  shares, 
and  parts  of  shares,  of  and  in  the  monies 
expended  in  making  the  said  river  Tone 
navigable,  then,  or  still  remaining  due  and 
payable,  and  were  and  are  the  sole  proprie- 
tors of  all  such  shares  and  parts  of  sliares. 

The  said  conservators  have  yearly  ac- 
counted to  the  Justices,  as  required  by  the 
said  acts,  up  to  and  inclusive  of  Midsummer, 
1827;  and  it  appears  by  their  accounts, 
delivered  to  the  said  Justices  for  the  years 
1825,  1826,  and  1827,  that  the  said  com- 
pany were  at  those  dmes  such  sole  pro- 
prietors of  all  such  shares  and  parts  of 
shares. 
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The  defimdaDts  at  diffnrent  times,  lomtt 
between  1811  and  182S,  andaome  in  the 
latter  year,  contracted  and  agreed  with  the 
several  and  respective  persons,  proprietors 
of  shares,  or  parts  of  shares,  of  the  debt 
then  due  from,  and  for  and  in  respect  of 
the  said  navigation,  some  few  of  whom 
were  conservators,  for  the  absolute  pur- 
chase of  their  several  interests  in  the  same 
shares,  or  parts  of  shares. 

In  the  statement  exhibited  at  the  Ge> 
neral  Quarter  Sessions  for  the  Peace  for 
the  county  of  Somerset,  Michaelmas,  1823, 
by  the  conservators  under  the  said  acts, 
of  their  account  of  such  receipts  and  pay- 
ments,  from  the  24th  of  June  18S2  to  the 
S4th  of  June  182S,  it  is  alleged  as  fol- 
lows : — "  The  river  Tone  is  debtor  to 
principal  monies  due  and  in  arrear  on  the 
24th  of  June  1822,  to  the  Bristol  and 
Taunton  Canal  Company,  they  being  the 
-proprietors  of  all  the  shares  for  monies 
advanced  for  making  and  keeping  the  said 
river  'i'one  navigable,  which  proprietors 
are  assignees  of  the  conservators."  And, 
by  the  statements  exhibited  by  the  conser- 
vators of  their  accounts  from  the  24th  of 
June  1824  to  the  24th  of  June  \S25,  it  is 
alleged  as  follows  : — "  The  Bridgewater 
and  Tanntoo  Canal  Company  are  entitled 
to  alt  the'  money  due  on  the  Tone and 
also  as  follows: — " Principal  monies  due 
and  in  arrear  to  the  24th  of  June  1824  to 
the  Bridgewater  and  Taunton  Canal  Com- 
pany, they  being  proprietors  of  alt  monies 
advanced  for  making  and  keeping  the  said 
river  Tone  navigable,  which  proprietors  are 
assignees  of  the  conservators." 

'I  he  questions  for  the  opinion  of  tlie 
Court  were — Whether  the  defendants  were 
entitled  to  do  or  commit  the  said  several 
roattera  or  things  so  complained  of,  or  any 
of  them ;  and  whether  the  plaintiffi  were 
entitled  to  sue  by  the  name  and  style  of 
"  Conservators  of  the  River  Tone." 

The  case  was  argued  by  Mr.  R.  Baylejf 
for  the  plaintiffs,  and  by  Mr,  Manning  for 

the  defendants, 

For  the  plaintitfs,  it  was  contended — 
First— That  no  express  words  were  ne- 
cessary to  constitute  a  corporation.  If  it 
was  a  body  framed  to  take  in  succession, 
that  was  sufficient.  Here  the  conservators 
were  empowered  to  take  land  in  sucwsaion. 


In  1  Soil.  Ah.  tit.  "  Corporatioa."  F.  513. 
it  is  said,  that  'f  if  the  Kiw  grant  lands  to 
the  men  or  inhabitants  of  Dale,  their  heirs 
and  successors,  rendering  a  rent,  for  any- 
thing touching  the  land  this  is  a  corpora- 
tion, but  not  for  other  purposes."  The 
leading  case  of  Sutton's  Hotpital^l)  shews 
that  the  intention  is  the  most  material  upon 
the  question,  whether  a  corporation  ia 
founded  or  not.  The  case  of  Norri*  v. 
Stapt  (2)  shews  that  a  name  for  the  cor- 
poration is  necessary,  and  that  the  name 
Itself  shews  it  to  be  a  corporation.  Here, 
the  name  is  given;  and,  in  the  case  of  The 
King  V.  (Ac  Con$enatort  of  the  Tone  {A), 
the  corporate  character  of  the  plaiotifi 
was  not  disputed. 

Secondly — ^The  defendants  were  not  jus- 
tified by  the  5 1  Geo.  3,  for  the  inquisition 
upon  which  they  rely,  was  not  taken  in 
the  mode  prescribed  by  that  act.  The 
commissioners  there  named  did  not  issue 
any  warrant,  nor  was  the  subject-matter 
heard  at  the  Quarter  Sessions ;  nor  was 
the  inquisition  taken  within  three  months 
from  the  passing  of  the  act,  within  which 
time,  if  at  all,  the  Bridgewater  and  I'aantoa 
Canal  Company  were  to  treat  with  tha 
conservators.  They  have  lain  by  aixteen 
years,  and  then,  wlisn  they  thought  it  more 
conducive  to  their  interest,  they  have 
sought  to  forrc  a  ^ale.  Reliance  may  be 
placed  on  the  5  Geo.  4;  but  that  act  doea 
not  contain  any.  retrospective  proviaion, 
and  could  not,  therefore,  cure  the  omiaaion 
to  proceed  u/ider  the  5 1  Geo.  3. 

For  the  defendants,  it  was  contended— 
First — That  the  conservators  were  not 
a  corporation;  (bat  their  having  a  puUie 
trust  to  perform  did  not  make  them  cor- 
porators, any  more  than  ihe  etrcttoiBtuioa 
of  persons  being  trustees  of  a  turnpike- 
road  made  them  corporators.  If  they 
were  intended  to  be  a  eorporatian,  and  to 
sue  or  be  sued  in  their  corporate  names,  it 
would  not  have  been  necessary  to  give  an 
express  power  for  this  in  certain  particular 
cases  of  contract.  This,  therefore,  lets  in 
the  rule,  expreuio  unuu  eU  etcUuio  o/ternu. 
The  case  cited  from  RoUe  is  inapplicable  ; 
for  the  fact  which  made  that  grant  a  char- 
ter of  incorporation  is  here  wantu^.  a 

(1)  10  Co.  St. 

(«)  Hob.  f  10. 

(S)  8  Tcrailfp.S8fi. 
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reservation  of  r^  to  the  Crown.  Nor 
can  any  weight  be  attached  to  the  fact  of 
these  persons  having  been  tlie  subject  of  a 
motion  in  this  court  by  their  supposed 
corporate  name.  They  had  assumed  to 
act  as  a  corporation,  and  they  had  no  ob- 
jection to  b«  so  considered.  The  point 
iH$»  not  made, 

Th«n,  upon  the  second  point.  The  pro- 
vision for  the  treating  with  the  conserva- 
tors withip  three  monUts,  was  only  direc* 
tor^.  In  yiner's  Abr.  tit.  **  Corporation," 
it  ts  said — "  AItba9gh  a  cli«Tter  directs 
that  the  aldermen  shall  be  elected  annually, 
such  clause  is  only  directory;  and  the 
ofBce  of  alderman  is  not  thereby  deter- 
mined at  the  end  of  the  year  af^er  his  elec- 
tion." The  same  construction  to  a  similar 
provision  in  the  Marria^  Act,  4  Geo.  4. 
c.  76.  8.  16,  was  given  m  the  case  of  The 
King  V.  BirmMgkaw  (4)  ;  and,  as  to .  the 
mocw  of  proceeding,  the  power  of  the  com- 
missioners, under  uie  fil  Geo.  3,  was  at  an 
end,  and  it  becRme  necessary  to  proceed 
under  the  fi  Geo.  4,  the  provisions  of  which 
were  observed. 

The  plaintiffs'  counsel,  in  his  reply,  was 
limited  to  the  &rst  point,  as  to  the  plain* 
ti&s'  right  to  sue  in  their  corporate  cha- 
racter, the  Court  beii^  plearly  of  opinion 
against  the  defendaqto  upon  the  other 
point. 

Mr.  Jutticg  Bagtey.  —  I  entertain  no 
doupt  upon  any  of  the  questions  that  have 
been  raised  in  this  pase.  Tlie  6rBt  quesp 
tioD  is,  whether  the  cmuervatora  of  the 
river  Tone  are  a  corporation..  It  is  clear 
that  a  corporation  niay  be  created  by  act 
of  parliament.  The  question  therefore  is, 
whether  it  appears  by  the  terms  used  in, 
or  the  powers  given  to  the  conservators  of 
the  river  Tone  by,  the  act  of  parliament, 
that  it  was  the  intention  of  the  legislature 
that  they  should  be  a  corporation.  Now, 
corporations  take  land  by  succession — indi- 
viduals by  inheritance;  and  where  indivi- 
duals take  as  joint  tenants,  the  land  vects 
in  the  survivor  and  the  hein  of  the  sur- 
vivor.   If  the  conservators  took  land  as 

<4)  R  B.  &C.  t9i  $.c.  9M.ltR.tS0i  6  Law 
JoDTD.  Mag.  Cb8.67. 
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individuals,  whenever  new  conservators 
were  appointed,  the  right  to  the  land  would 
remain  in  the  conservators,  in  whom  it 
had  been  before  that  new  appointment, 
unless  it  was  conveyed  by  deed  to  the  new 
conservators.  The  statute  of  Wm.  S, 
begins  by  enacting,  that  *'  the  thirty  per- 
sons therein  named,  and  their  successors 
as  thereinafter  is  meat^ned,  shall  be,  and 
they  are  thereby  declared  Copservators  of 
the  river  Tone."  They  are  to  execute 
certain  public  purposes  : — First,  they  are 
to  make  and  keep  that  river  navigable; 
and  next,  they  are  to  reimburse  the  per- 
sons who  have  subscribed  their  money  to 
eiFect  the  purposes  of  the  act,  by  paying 
them  their  principal  and  interest,  and  then 
the  surplus,  if  any,  is  to  be  for  the  benefit 
of  the  poor  of  two  parishes  in  Taunton, 
and  that  surplus  is  to  be  laid  out  in  the 
building  of  hospitals  for  the  better  educat- 
ing and  maintaining  poor  children.  The 
conservators  do  not  appear  necessarily  to 
have  aqy  private  purposes  of  their  own  to 
answer.  All  the  purposes  for  which  they 
are  appointed  are  distinctly  pointed  out  by 
act  of  parliament ;  and,  if  they  have  no 
private  purpose  of  their  own  to  answer, 
one  should  rather  expect  a  priori,  that  they 
would  be  made  a  body  corporate,  espe- 
cially if  the  functions  which  they  have  to 
execute  render  that  necessary.  Now,  first, 
the  conservators  are  enabled  by  the  name 
at  Couervatovs  of  the  River  Tone,  in  the 
county  of  Somerset,  to  take  and  receive 
uiy  gift)  legunr,  and  so  on,  or  lands  in  fee, 
or  for  any  other  estate  or  term,  for  the 
uses  afiwesaid.  They  are,  therefore,  en- 
titled to  take,  not  in  their  iiatur^  names, 
but  by  a  name  which,  if  they  were  incor- 
porated, would  be  a  proper  name  of  incor- 
poration, and  they  are  to  take /or  the  uses 
aforesaid.  All  those  uses,  with  the  excep- 
tion of  that  of  repaying  to  the  individuals 
who  have  subscribed  their  principal  and 
interest,  are  public  purposes.  Then  the  act 
empowers  any  persons  to  convey  any  estate 
to  the  conservators  or  their  successors 
without  licence  to  alien  in  mortmain.  That 
fvovision  "  without  licence  to  alien  in  mort- 
main," wimld  have  been  wholly  unneces- 
sary, if  they  took  in  their  individual  capa- 
city. I'he  act  then  proceeds  to  «iact,  that 
the  conservators,  or  the  majority,  or  any 
t  H 
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Bve  appointed  by  the  majority  to  be  a 
committee  for  transacting  anything  relat- 
ii^  to  the  ends  aforesaid,  may^  in  writing 
und^r  their  hands  and  seals,  make  any 
contract,  &c.  with  any  person  touching  the 
premises,  which  contracts  shall  bind  the 
conservators,  and  they  shall  be  liable  to 
be  sued  upon  them.  It  is  said,  that  that 
implies  that  the  body  at  large  was  not  in- 
tended to  be  a  corporation  generally.  But 
the  power  given  by  that  clause  is  one 
which,  if  it  were  not  expressly  given,  a 
corporation  would  not  have  had.  A  cor* 
poration  can  only  do  corporate  acts  at  a 
corporate  meeting.  Here  the  legislature 
authorises  certain  individuals  of  the  com- 
pany to  do  an  act  which  is  to  be  binding 
on  tne  body  at  large,  subject  to  a  condition 
that  those  acts  snail  be  done  in  writing 
under  hands  and  seals ;  and  then  enacts, 
that  the  conservators  may  sue  and  be  sued 
on  such  contracts  by  the  said  name  of 
"The  Conservatore  of  the  River  Tone  in 
the  county  of  Somerset."  It  has  been  ar- 
gued, that  as  the  legislature  gives  a  special 
power  to  the  conservators  to  sue  on  their 
contracts  by  the  name  of  the  conservators, 
that  implies  a  negative,  and  that  they  can- 
not, therefore,  be  entitled  to  sue  in  any 
other  case  by  that  name.  To  me,  how- 
ever, it  appears,  that  the  provision  was 
made  for  a  special  reason,  and  that  it  is 
perfectly  consistent  with  die  notion  that 
they  were  a  body  corporate,  and  entided 
to  sue  as  such  in  respect  of  ordinary 
corporate  acts;  because  the  legislature 
thereby  gives  them  a  right  to  sue,  not 
in  respect  of  an  ordinary  corporate  act, 
btit  in  respect  of  an  extraordinary  act, 
which  any  five  members  noraioated  by  the 
body  at  large  might  sanction  by  writing 
under  their  hands  and  seals.  That  is  not 
a  corporate  act ;  and  if  it  be  not,  the  cor- 
poration would  not  have  been  entitled  to 
sue,  nor  be  liable  to  be  sued,  in  resect  of 
anch  an  act,  unless  a  special  anthonty  had 
been  given  to  them  for  that  purpose.  Giving 
them  that  power  in  that  specific  manner, 
implies  that  the  legislature  understood  that 
they  had  previously  given  them  a  right  to 
sue  in  their  corporate  name  in  respect  of 
ordinary  corporate  acts.  There  is  another 
circumstance  ip  favour  of  their  being  le- 
gally a  corporation.    They  have  a  powe^ 


given  by  the  44  Geo.  S.  to  make  bye-laws. 
A  corporation,  generally  speaking,  have  a 
right  to  make  bye-laws  to  bind  their  own 
members,  but  not  to  bind  strangers.  Bnt 
the  44  Geo.  3.  authorises  the  conservators, 
or  the  major  part  of  them,  to  make  any 
orders  or  regulations  in  writing  for  the 
government  of  the  boatmen  and  bargemen 
navigating  boats  or  floating  timber  on  the 
river.  That  is  a  bye-law  to  bind  strangers, 
which  they  could  not  have  made  unless  the 
act  of  parliament  had  enabled  them  to  do 
so.  It  seems  to  me  that  that  furnishes  a 
strong  argument  to  shew,  that  the  conser- 
vators were  a  corporation  with  a  power  to 
make  bye-laws  in  general,  binding  upon 
their  own  members,  a  special  power  beii^ 
given  to  them  by  this  clause  to  make  bye- 
laws  binding  on  others.  I  think,  too,  that 
the  provision  made  for  fitting  up  the  num- 
ber of  conservators,  shews  that  they  were 
intended  to  be  a  corporation ;  for  what 
would  be  their  state  if  they  were  not  a  cor- 
poration ?  Thirty  conservators  are  named 
in  the  first  place,  and  then,  when  the  num- 
ber is  reduced  to  twenty,  the  surviving 
conservators  are  to  assemble,  and,  by  the 
major  part  so  assembled,  to  choose  ten 
other  persons  to  be  joined  to  themselves 
to  be  conservators,  so  as  to  make  up  the 
number  thirty.  When  the  conservatory 
therefore,  are  reduced  to  .the  number  of 
twenty,  they  may  add  ten.  Then,  what  is 
to  be  the  consequence  of  adding  these  ten  t 
Are  they  to  have  all  the  rights  of  conser- 
vators as  soon  as  added,  or  is  something 
more  required  to  be  done  before  they  ac- 
quire those  rights  ?  If  the  property  origi- 
nally taken  by  the  conservators,  or  after- 
wu-ds  given  to  them,  vested  in  them  as  a 
corporation,  the  very  moment  that  the  new 
conservators  are  added  the  corporate  lands 
will  vest  in  them  as  well  as  in  the  former 
conservators ;  but  if  the  land  vested  in  the 
conservators  as  individuals,  and  not  as  a 
corporation,  there  must  be  some  convey- 
ance from  the  twenty  to  vest  the  proper^ 
in  the  ten  together  with  them.  That  would 
not  only  occasion  expense,  but  might  also. 
Unless  it  was  specially  provided  for,  make 
the  ten  tenants  in  common  with  the  twenty, 
whereas  they  ought  to  be  joint  tenants. 
Considering,  therefore,  that  the  act  autho- 
rises any  person  to  convey  any  estate  to 
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tbe  conservators  and  their  successors,  in 
the  first  instance,  and  that  it  is  necessary 
and  convenient  that  the  new  conservators, 
as  soon  as  they  are  elected,  should  have  all 
the  corporate  property  vested  in  them,  it - 
appears  to  me  that  the  conservators  are 
a  corporation ;  and  if  they  are,  that  they 
have  a  right  to  sue  in  their  corporate  name. 
That  disposes  of  the  first  question ;  though 
it  is  not  stated  the  first  in  order  in  the 
special  case.    The  remaining  question  de- 
pends on  the  construction  to  be  given  to 
the  51  Geo.  S.  and  the  5  Geo.  4.  The 
defendants  insist  that  they  have  a  right  to 
take  the  property  which  belongs  to  the 
plaintifTs,  and  they  justify  under  a  clause 
in  the  51  Geo.  3.  c.  60.    That  act  recites, 
"  that  the  making  of  the  Bridgewater  and 
Taunton  canal  would  be  very  prejudicial 
to  the  tolls  authorized  to  be  wvied  and 
collected  from  the  Tom  navigation;  and 
the  company  of  proprietors  were  requiredt 
within  three  months  after  the  passing  of 
that  act,  to  agree  with  the  conservators  of 
the  river  Tone  navigation  for  the  purchase  of 
their  interests,  and  to  agree  witli  the  over- 
seers of  the  poor  of  the  town  of  Taunton, 
and  the  parishes  of  Taunton,  for  the  pur- 
chase of  the  parish  interests."    The  first 
part  of  the  clause  says — "  They  shall,  and 
they  are  hereby  authorized  and  required, 
within  three  calendar  months  next  after 
the  passing  of  the  act,  to  contract  and 
agree  with  the  conservators  of  the  said 
river  Tone  navigation  and  other  persons 
interested  therein,  and  also  to  contract 
with  the  overseers  of  the  two  parishes 
of  Taunton." — The  words  "  and  required 
within  three  calendar  months,"  are  not 
embodied  in  the  second  part  of  the  clause; 
'  and  the  question  is,  whether  the  canal  com- 
pany were  or  were  not  bound,  within  that 
time  to  contract  with  the  overseers  of  the 
poor,  for  the  absolute  purcha»=c  of  the  re- 
spective estates,  rights,  and  interests  of 
the  said  town  and  parishes.    Now,  in  the 
first  place,  the  canal  company  are  autho- 
rized and  required  to  do  a  particular  act 
within  three  calendar  months.    It  is  con- 
tended, that  these  words  are  directory 
only.    They  are  embodied  in  that  part  of 
the  act  which  gives  power  and  authority  to 
do  an  act,  and  which  contains  a  requisition 
that  it  shall  be  done.  I  think  that,  instead 
of  being  directory,  they  are  an  essential 


part  and  parcel  of  that  clause,  and  that, 
unless  an  application  be  made  within  that 
time,  by  the  parties  who  choose  to  insist 
on  the  right  to  purchase,  they  are  too  late. 
If  the  act  had  said,  "  They  shall,  and  are 
hereby  authorised  to  contract  and  agree," 
and  then  had  said,  "  It  is  hereby  directed 
that  the  application  for  the  absolute  pur- 
chase shall  be  made  within  three  calendar 
months,"  that  would  have  been  directory ; 
but  when  the  words  limiting  the  time 
are  contained  in  that  part  of  the  clause 
which  describes  the  power  given,  and  the 
act  required  to  be  done,  I  think  that  they 
are  not  directory,  but  compulsory.  They 
are^  an  essential  part  of  that  clause.  But, 
independently  of  that  clause,  I  am  of  opl- 
nign  that  the  defendants  hare  no  ground 
for  saying  that  what  was  done  was  war- 
ranted by  either  of  those  acts.  There  was 
an  offer  of  470^  Whether  there  was  any 
previous  treaty  on  the  subject  of  this  inter- 
est does  not  appear.    I  must  assume  that     ^ ' 
a  dispute  had  arisen  between  the  Bridge- 
water  and  Taunton  oanal  company  and  the 
overseers  of  those  respective  parishes. 
Taking  that  to  be  the  fact,  the  act  provides 
that  in  case  of  any  such  dispute  "the  same 
shall  be  submitted  to  a  jury,  to  be  deter- 
mined in  such  and  the  like  manner  as  the 
purchase-monies  of  any  lands  or  grounds 
directed  to  be  purchased  or  taken  by  rirtne 
of  this  act  shall  be  determined,  in  case  any 
dispute  shall  arise  about  the  same."  Now, 
what  is  the  provision  of  that  act  as  to  the 
purchase-money  of  any  lands  or  grounds 
to  be  purchased  by  virtue  of  that  act? 
The  commissioners  are  empowered  and 
required  to  issue  a  warrant  under  their 
hands  and  seals  directed  to  the  sherifi*  of 
the  county  of  Somerset,  commanding  him 
to  impannel  a  jury,  which  jury  is  to  as- 
semble at  the  Quarter  Sessionsi  and  there 
the  matter  is  to  "be  heard  and  determined. 
Now,  in  this  instance,  there  has  not  been 
any  warrant  issued  by  the  commissioners, 
nor  any  hearing  or  adjudication  at  the 
Quarter  Sessions.    The  provisions,  there- 
fore, of  the  51  Geo.  S.  have  not  been  fol- 
lowed ;  and  the  5  Geo.  4.  is  not  retrospec- 
tive so  as  to  apply  to  land  which  the 
Bridgewater  and  Taunton  canal  compatiy 
might  require  under  the  provisions  of  the 
51  Geo.  S,  but  applies  purely  to  such  land 
as  they  should  thereafter  want,  and  as  to 
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such  land  only  is  any  new  mode  of  anm- 
moning  the  jury  prescribed.  The  new 
mode  18  substituted  in  case  of  any  diflfer- 
ence  of  opinion  between  the  company  of 
proprietors,  and  any  other  persons  inter- 
ested in  any  lands,  &c.  which  might  there- 
after be  reqiiired  by  the  company  to  be 
taken.  Then,  in  case  there  shall  be  any 
difference  of  opinion,  there  is  not  to  be  a 
warrant  issued  by  the  commissioners,  but 
by  the  sheriff,  or  coroner,  or  under-sherilfi 
to  require  a  jury  to  appear,  not  before  tfae 
Sessions,  but  before  the  sheriff,  coroner,  or 
under-sheriflT.  That  is  the  plan  which  the 
canal  company  have  pursued  in  this  case. 
It  is  sufficient  to  say,  that  in  this  case  the 
powers  giren  by  the  act  of  parliament  have 
not  been  pursued ;  and,  the  defendants  not 
having  acquired  it  right  to  do  the  acts  cotii- 
plained  of,  the  plaintiffs  are  entitled  to 
retain  their  verdict. 

Mr.  Justice  Littledale. — I  am  of  the  same 
opinion.  The  first  question  is,  whether 
the  conservators  of  the  river  Tone  are  a 
corporation.  Upon  that  it  becomes  ma- 
terial to  consider  in  what  way  a  corporation 
may  be  fbrtned.  Now,  according  to  Rolle^ 
a  corporation  may  exist,  first,  by  common 
law,  as,  for  instance,  a  kin^,  bishop,  or 
parson ;  secondly,  by  authority  of  parlia- 
ment; thirdly,  by  charter  ;  and,  fourthly, 
by  prescription.  In  this  case,  the  conser- 
vators of  the  river  Tone  claim  to  be  a  cor- 
poration by  authority  of  parliament.  The 
question  then  is,  has  the  statute  of  Wm. 
niade  them  a  corporation?  To  create  a 
corporation  by  charter  or  act  of  parliament, 
it  is  not  necessary  that  any  particular  form 
of  words  be  used:  it  is  sufficient  if  the 
intent  to' incorporate  be  evident.  In  the 
case  df  Sutton's  Masqat,  which  is  the 
great  case  in  corporations,  it  is  laid  down 
that  the  words  ineorporo,  Jiofda,  erigOf  are 
not,  in  law,'  requisite  to  create  a  corpora- 
tion, but  that  other  equivalent  words  are 
sufficient.  None  of  these  words  are  con- 
tained in  this  act  of  parliament ;  and  the 
question  Is,  whether  the  legislature  has 
used  any  equivalent  words  which  shew  a 
manifest  intention  to  incorporate.  Accord- 
ing to  the  case  of  Marriott  v.  MascaU{5), 
a  corporation  is  a' body  politic,  consisting 
of  material  bodies,  which,  joined  together, 

(5)  AnderaoD.  s66. 


must  have  a  name  to  do  things  which  con- 
cern the  corporattm,  or  else  it  is  no  cor- 
poration, for  name  is  the  very  essenee ; 
and  in  Rollers  Abr.  tit. "  Corporation,"  512, 
citing  the  Sutton's  Hospital  case,  it  is  laid 
down,  that  the  name  of  incorporation  is  as 
a  proper  name,  or  a  name  of  baptism.  The 
act  of  parliament  in  this  case  gives  a  name, 
viz.  *'  The  Conservators  of  the  River 
Tone."  Then,  having  a  name,  do  these 
things  which  they  are  empowered  to  do 
by  this  act  sliew  that  they  were  intended 
to  be  a  corporation  ?  The  act  begins  by 
reciting,  that,  "  J.  Mallett,  esq.,  in  pursu- 
ance of  a  commission,  under  the  Great 
Seal,  in  the  reign  of  Charles  I.,  had,  at  a 
very  great  expense,  made  the  river  Tone 
navigable ;  tn  consideration  whereof,  King 
Charles  II.  granted  to  Mallett  and  his 
heirs  the  sole  navigation  of  the  river;  and 
that  the  interest  of  Mallett  had  become 
vested  in  the  thirty  persons  therein  named." 
It  then  enacts,  "  that  the  said  thirty  per- 
sons, and  their  successors,  shall  be  conser- 
vators of  the  river  Tone,  and  shall  have 
power  to  make  and  maintain  the  same  na- 
vigable." It  therefore  provides,  that  the 
cbns^rvators  shall  have  a  succession ;  and 
then,  by  a  subsequent  clause,  means  are 
provided  for  filling  up  the  nun^ber  of 
conservators.  The  first  of  these  clauses, 
therefore,  shews  a  manifest  intent  that 
there  should  be  a  succession,  and  the  se- 
cond contains  a  provision  whereby  that 
succession  may  be  rendered  perpetual. 
Then  the  conservators  are  to  do  certain 
things  towards  making  and  keeping  the 
river  Tone  navigable.  They  are  to  cut  a 
channel  through  the  lands  of  others,  and 
make  wharfs ;  and,  as  the  doing  of  those 
things  may  be' prejudicial  to  the  inheritance 
of  persons  that  have  lands  adjoining  to  the 
river,  it  is  enacted,  that  the  conservators 
shall  contract  for  the  loss  or  damage  which 
any  of  those  persons  shall  receive  by 
making  the  river  navigable  ;  and  if  any  of 
the  owners  of  the  land  and  conservators 
cannot  agree  touching  the  value,  or  if  the 
title  in  possession,  remainder,  or  in  rever- 
sion, be  in  any  person  linable  in  law  to 
make  a  contract  concerning  any  of  the  said 
lands,  either  for  the  present,  or  so  as  to 
bind  the4nberitance  and  fee-simple  of  the 
same,  a  jury  is  to  be  summoned  ;  and,  after 
the  jury  have  assessed  the  value,  and  after 
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payment  of  the  money  assessed,  the  con- 
servators may  enter  on  the  land  ;  and  if 
the  parties  interested  in  the  land  do  not 
appear,  the  jury  may  proceed,  in  their 
absence,  to  determine  the  value,  and  their 
determination  shall  be  valid,  and  vest  an 
estate  in  fee  simple  in  tlie  conservators  and 
their  successors."  They  sire,  therefore^  to 
take  lands  in  succession,  as  a  corporation 
would  do,  and  not  by  inheritance  as  indi- 
viduals. It  tlien  contains  a  provision  for 
reimbursing  the  subscribers  by  tolls,  and 
for  lessening  those  tolls  aher  they  ^all 
have  been  paid  the  principal  advanced,  and 
interest ;  and  after  they  shall  have  been 
fully  reimbursed,  the  surplus  tolls  are  to 
be  employed  for  the  use  of  the  poor  of  the 
Taunton  parishes.  It  then  enacts,  ^hat 
for  the  better  preserving  and  keeping  the 
river  Tone  navigable  when  made  so,  there 
shall  always  be  conservators  of  the  said 
river,  and  that  the  persons  therein  named 
shall  be  conservators,  to  continue  during 
their  lives ;  and  that,  when  the  number 
shall  be  reduced  to  twenty,  the  survivors 
shall  choose  ten  others  to  make  up  the 
number  thirty.;  and  they  are  enabled,  by 
the  name  of  **  The  Conservators  of  the 
River  Tone,  in  the  county  of  Somerset," 
to  take  and  receive  any  gift,  or  grant  of 
goods,  lands  in  fee,  or  for  any  other  estate 
or  term,  for  the  uses  aforesaid.  Nothing, 
I  think,  but  using  the  very  express  words 
could  more  clearly  indicate  the  intention 
to  form  them  into  a  corporation.  It  has 
been  held,  that  if  the  King  grant  land  to  the 
men  of  Islington,  hteredibuset  successoribus 
tuts,  rendering  rent,  for  anything  touching 
this  land  they  are  a  corporation,  but  for  no 
other  purpose  {Roile's  Abr.  tit.  "  Corpora- 
tion"), it  is  there  implied,  from  the  word 
iwcesMoribui,  that  the  King  intended  them 
to  be  a  corporation.  It  is  true,  the  ren- 
dering of  rent  is  there  stated  to  be  essen- 
tial. That  may  be  to  shew  that  the  King 
haa  not  been  deceived  when  he  made  the 
grant ;  but  that  reason  does  not  apply  to 
the  case  of  a  corporation  created  by  act  of 
parliament.  Besides,  ilie  obligation  of  the 
conservators  to  advance  money  to  make 
the  river  navigable,  and  to  perform  the 
other  duties  cast  upon  them,  is  equivalent 
to,  and  more  onerous  than  the  obligation 
imposed  on  the  men  of  Islington  to  pay 
rent.    I  think,  therefore,  they  are  a  cor* 


poration  for  all  the  purposes  of  keeping  the 
river  Tone  navigable,  and  all  the  incidents 
of  a  corporation  will  attach  to  them.  One 
of  the  incidents  to  a  corporation  is,  that  it 
may  sue  and  is  liable  to  be  sued  by  the 
corporate  name.  Any  doubt  on  that  point 
would,  in  my  mind,  be  removed  by  the 
clause  which  gives  a  special  power  to  a 
committee  of  ^ve  of  the  conservators  to 
make  contracts  in  writing  under  their 
hands  and  seals,  and  to  the  conserrators 
the  right  to  sue,  and  imposes  on  tbem  the 
liability  to  be  sued,  on  such  contracts,  by 
the  name  of  the  Conservators  of  the  River 
Tone.  Without  such  a  provision  they 
could  only  sue  or  be  sued  in  respect  of  a 
contract  entered  into  by  the  corporate  body. 
The  legislature,  therefore,  by  making  this 
special  provision,  must  have  assumed,  that 
for  all  matters  done  by  the  corporate  body 
(and  not  by  the  committee)  they  may  sue 
or  be  sued  in  their  corporate  name.  I  am 
therefore,  of  opinion,  that  the  plaintiffs  are 
a  corporation,  and  are  entitled  to  sue  as 
such  for  any  breaches  of  contract,  or  for 
any  trespasses  committed  on  their  pro- 
perly. From  this  it  follows,  that  the  con- 
servators of  the  river  Tone  were  in  posses- 
sion of  property,  and  the  defendants  Inve 
committed  a  trespass  on  that  property. 
The  latter  are,  therefore,  liable  in  this  ac- 
tion, unless  they  can  shew  that  they  were 
authorized  by  law  to  do  the  acts  complained 
of.  They  contend,  that  they  were  autho- 
rized to  do  what  they  have  done,  by  the 
51  G.3.anddG.4.  The  first  of  thess  acts 
authorized  them  to  take  land  for  the  pur- 
poses of  the  canal.  But  a  power  to  take 
land  would  not  authorize  them  to  take  the 
navigation  of  the  river  Tone  into  their  own 
possession.  It  was  necessary  for  that  pur- 
pose to  give  special  power  to  them  to  unite 
the  navigation  of  the  river  'I'one  to  their 
canal.  The  act  recites,  that  the  making 
of  the  Bridgewater  canal  would  be  preju- 
dicial to  the  tolls  authorized  to  be  taken 
by  the  conservators  of  the  river  Tone,  and 
authorizes  and  requires  the  canal  company, 
within  three  calendar  months  after  the 
passing  of  that  act,  to  agree  with  the  con- 
servators of,  or  other  persons  proprietors 
of  shares  in,  the  river  Tone,  for  the  pur- 
chase of  the  several  interests  in  the  same; 
and  also  to  ^rec  with  the  overseers  of  the 
poor  of  the.  parishes  of  T'aunton  for  the 
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purchase  of  their  intereit ;  and  the  quea- 
tion  then  ia,  whether  this  is  merely  direc- 
tory, or  whether  it  forms  an  alwolute  con- 
dition to  the  right;  and  I  think  it  was  an 
absolute  condition.  It  being  clear  that  the 
conservators  of  the  Tone  would'  be  preju- 
diced by  the  making  of  the  canal,  it  is  rea- 
sonable that  the  purchase  of  their  interest 
should  be  made  within  a  specified  time, 
and  not  after  an  interval  of  many  years. 
Taking  the  whole  act  together,  I  think  it 
is  manifest  that  it  was  the  intention  of  the 
legislature,  that  the  purchase  of  the  in- 
terest of  the  shareholders  in  the  naviga- 
tion of  the  river  Tone,  or  that  of  the  over- 
seers of  the  poor  of  Taunton,  should  be 
made  within  the  limited  time.  When  they 
are  authorised  to  take  land  for  the  pur- 
poses of  their  navigation,  they  are  st  liberty 
to  do  it  in  a  convenient  time.  But  in  the 
clause,  which  states  that  the  conservators 
would  be  prejudiced,  a  limited  time  is  men- 
tioned. If  that  clause  were  only  directory, 
the  effect  of  that  would  be,  that  they  could 
not  he  called  upon  to  treat  in  less  than 
three  months.    I  think  the  clause  is  com- 

i>ulsory  on  all  parties,  to  treat  within  the 
imited  time.  I  am  therefore  of  opinion, 
that,  as  the  Bridgewater  Canal  Company 
did  not  treat  with  the  overseers  of  the  poor 
within  three  calendar  months,  they  could 
not  afterwards  claim  a  right  to  purchase 
their  interest.  Another  objection  taken 
against  them  is,  that  they  have  not,  in 
fixing  the  compensation  to  be  paid,  pursued 
the  mode  pointed  out  by  the  51  Geo.  S. 
The  jury  were  not  summoned  in  pursuance 
of  a  warrant  directed  by  the  commissioners 
under  the  51  Geo.  3.  to  the  sheriff,  but  in 
pursuance  of  a  warrant  under  the  hands 
and  seals  of  four  of  the  commissioners, 
under  the  6  Geo.  4 ;  and  the  inquisition 
was  not  taken  at  the  Quarter  Sessions,  but 
beftnre  the  sheriff.  But,  it  is  said,  that  the 
company  had  a  right  to  proceed  under  the 
5  Geo.  4.  But  that  act  clearly  applies  to 
land  to  be  taken  for  the  purposes  of  that 
act,  and  not  to  the  river  Tone.  The  last 
objection  alone  would  be  a  good  one,  and 
would  render  the  defendants  liable. 

Mr.  Justice  Parke. — I  concur  in  opinion 
with  my  learned  Brotliers.  There  are  two 
questions  in  the  case — First,  whether  this 
action  is  mainuinable  by  the  plaintiffs  as  a 
corporation,  in  the  name  of  "The  Conser- 


vators  of  the  River  Tone,  in  the  county  of 
Somerset,"  for  an  injury  done  to  their  real 
property,  described  in  the  declaration. — 
Secondly  (if  the  action  is  so  maintainable), 
whether  the  defendants,  who  appear  to 
justify  under  the  Bridgewater  and  Taunton 
Canal  Company,  have  a  right  to  enter  and 
take  a  portion  of  that  property  by  virtue 
of  any  power  given  to  the  Bridgewater  and 
Taunton  Canal  Company.  As  to  the  first 
question,  it  appears  that  the  property^  on 
which  the  injury  was  committed,  was  ac- 
quired by  the  conservators  of  the  river 
Tone  by  the  statute  10  &  11  Wm.  S,  and 
by  virtue  of  an  inquisition  taken  under  it, 
in  pursuance  of  the  provisions  of  that  sta- 
tute. By  that  statute,  the  land  taken  under 
the  inquisition  is  vested  in  the  conservators 
of  the  river  Tone  and  their  successors  ; 
and  thereupon  the  question  is,  whether, 
taking  all  the  provisions  of  the  act  of  par- 
liament together,  it  appears  to  have  been 
the  intention  of  the  legislature,  that  they 
should  be  a  corporation  for  the  purpose  of 
acquiring  and  holding  land.  If  it  does, 
then,  it  fallows  as  an  incident  to  their  being 
a  corporation,  that  they  may  maintain  an 
action  for  an  injury  to  their  corporate  pro- 
perty, and  that  they  may  plead  and  be 
impleaded  in  their  corporate  name,  without 
having  any  special  authority  for  that  pur- 
pose. It  appears  to  me,  from  the  provi- 
sions of  the  act,  that  they  are  made  a  cor- 
poration, not  by  express  words,  but  by 
necessary  implication.  There  are  several 
authorities  collected  in  RoUe's  Abr.  tit. 
"  Corporation,"  which  shew  that  a  corpo- 
ration may  be  created  by  charter  and  by 
implication.  The  principal  one  is,  "  If  the 
King  grant  land  to  the  men  of  Dale,  their 
heirs  and  successors,  rendering  a  rent, — 
for  anything  touching  that  land,  but  not  for 
otiier  purposes,  they  are  a  corporation." 
llie  condition,  that  the  land  be  subject  to 
a  rent,  may  operate  one  of  two  ways.  It 
may  prevent  the  grant  from  being  void  for 
want  of  consideration.  If  that  be  the  rea- 
son why  the  reservation  of  a  rent  is  essen- 
tial for  the  purpose  of  making  the  men  of 
Dale  a  corporation,  it  does  not  apply  in 
this  case.  For  this  is  not  a  grant  by  the 
Crown,  but  by  the  three  estates  assembled 
in  parliament;  and  it  is  not  presumed  that 
any  deceit  can  be  practised  upon  parlia- 
ment.   If  the  reason  why  a  reservation  of 
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rent  is  necessary,  be  to  give  the  Crown  a 
remedy,  then  it  appears,  that,  by  reason  of 
the  provision  of  this  act,  the  Crown  will 
have  a  remedy  against  the  conservators ; 
for  there  are  obligations  cast  on  the  con- 
servators of  the  river  Tone  in  respect  of 
that  property,  in  which  the  public  have  an 
interest,  —  obligations  equal  to  or  more 
onerous  than  that  of  rendering  rent ;  and 
the  conservators  may  be  indicted  for  not 
applying  the  property  to  the  uses  there 
stated,  for  the  benefit  of  the  public.  But 
this  part  of  the  ease  does  not  rest  upon 
that  alone;  for  the  act  provides,  that  there 
shall  always  be  conservators,  and  reserves 
a  power  of  amotion  for  misbehaviour;  and 
they  are  expressly  enabled  by  the  name  of 
"  The  Conservators  of  the  Itiver  Tone,  in 
the  county  of  Somerset,"  to  take  lands  in 
fee  to  them  and  their  successors.  1  think 
it  follows,  by  necessary  implication  from 
this  provision,  that  for  the  purpose  of  ac- 
quiring and  holding  real  property,  neces- 
sary for  maintaining  the  navigation,  they 
are  a  corporation ;  and  it  is  a  necessary 
consequencei  that  they  have  a  right  to 
maintain  an  action  in  their  corporate  name 
for  an  injury  done  to  that  property.  This, 
therefore,  raiSM  the  next  question,  whe- 
ther the  proprietors  of  the  Bridgewater 
and  Taunton  canal  are  entitled  to  takb  pos- 
session of  the  property.  .The  defendants 
say,  that  the  proprietors  of  the  Bridge- 
water  and  Taunton  canal  are  bo  entitled, 
imder  a  clause  in  the  51*Geo.  5,  c.  60. 
Now,  without  expressly  saying,  whether 
they  were  bound  by  that  clause  to  proceed 
within  three  calendar  months— though  my 
present  opinion  is  that  they  were — 1  am  of 
opinion  that  they  could  only  acquire  the 
Tight  by  the  means  pointed  out  by  that  act 
of  parliament ;  and  those  means  are,  by 
the  inquisition  of  a  jury,  summoned  by 
warrant  from  the  commissioners,  to  appear 
before  the  Justices  at  the  Court  of  Quarter 
Sessions.  If  the  company,  therefore,  have 
lost  the  opportunity  of  acquiring  the  pro- 
perty by  those  means  during  the  time  that 
that  act  was  in  force  and  when  the  com- 
missioners had  the  power  of  issuing  a 
warrant,  they  could  not  do  it  afterwards, 
when  the  power  of  the  commissioners  had 
been  taken  away  by  the  subsequent  statute 
of  the  5  Geo.  4.  ^eir  right  to  acquire  the 
property  in  the  river  Tone,  even  if  they  had 


it,  after  three  months,  was  altogether  taken 
away  by  the  latter  statute.  They,  there- 
fore, acquired  no  right  by  means  of  an  in- 
quisition taken  before  the  sheriff,  and  had, 
consequently,  no  right  to  take  possession 
of  the  pr^>erty.  This  disposes  of  both 
questions  ni  favour  of  the  plaintiffs,  and 
entitles  them  to  the  judgment  of  the  Court. 

Postea  to  tke  plain^g. 


TtHE  COHrANT  OF  PROPRiaTOKS 
)8S9.      J      OF  THB  BRIDOBWATBR  AKO 
Dec.  it\,    i      TAUNTON  CAHALNAVIOATIOR 
V.     V,  JOHN  BIVBTT. 

[See  Phcitam  t,  p.  «J6.] 

This  was  an  action  of  assumpsit  for 
money  had  and  received,  and  upon  an  8<^ 
count  stated. 

The  defendant  pleaded  the  general  issue 
— and  paid  into  court  292/.  9«.  8d,  upon 
the  whole  declaration. 

On  the  trial  of  the  cause,  a  verdict  waa 
foimd  for  the  plaintiflb,  damages  516/.  14«. 
\0d.  beyond  the  sum  paid  into  court,  sub- 
ject to  the  opinion  of  the  Court  on  the 
following 

CASE. 

The  case  set  out  the  statute  10  &  11 
Wm.  3,  which  was  given  in  the  preceding 
case  of  The  Conservators  of  the  River  Tom 
V.  Ash,  But  the  only  section  applicable 
to  the  present  case  was  the  following  : — 
"  And  it  was  thereby  enacted,  that  a  true 
and  perfect  account  of  all  expenses,  costs, 
and  charges  disburse,  or  to  be  disbursed, 
by  the  conservators,  or  any  of  them,  or  by 
their  order,  and  of  all  money  by  them  or 
an^  of  them,  or  by  any  other  by  their  ap-> 
pomtment,  to  be  received  for  the  passage 
of  boats,  barges,  or  vessels,  on  the  said 
river,  or  by  any  other  means,  for  the 
making  and  maintaining  the  said  passage 
and  river  navigable,  and  repairing  and 
making  bridges  over  the  said  river,  or  any> 
thing  relating  thereto,  should  be  duly  kept 
and  entered  in  a  book  or  books  to  be  pro- 
vided and  kept  by  the  said  conservators 
for  that  purpose ;  and  that  every  year  the 
said  books  and  accounts,  and  the  vouchers 
for  the  same,  should  be  brought  before  the 
Lord  Bishop  of  Bath  and  Wells,  and  the 
Justices  of  the  Peace  for  the  said  county, 
or  any  five  or  more  of  them,  at  such  time 
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and  place  within  the  town  of  Taunton,  or 
ten  miles  thereof,  as  by  them,  or  any 
three  or  more  of  them,  should  be  ap- 
«pointe(l,  then  and  there  to  be  examined, 
stated,  corrected,  and  allowed.  And  the 
Bishop  and  Justices,  or  any  Bve  or  more 
of  them,  were  thereby  empowered  to  exa- 
mine, state,  correct,  and  allow  the  said 
accounts,  and  to  appoint  and  make  distri- 
bution of  all  that  should  have  been  re- 
ceived, that  should  not  have  been  laid  out, 
or  ordered  to  have  been  laid  out,  for  the 
making  and  keeping  the  river  navigable, 
&c.,  and  other  the  ends  and  purposes  afore- 
said, among  the  conservators,  their  exe- 
cutors, administrators,  or  assigns,  in  dis- 
charge of  the  principal  and  interest  due  to 
them,  according  to  their  proportionate  in- 
terests; which  account  of  the  receipts  of 
every  year  should  end  and  be  made  up  to 
the  24th  of  June  inclusive,  and  should  be 
examined,  stated,  corrected,  and  allowed, 
and  distribution  thereupon  made  at  the 
nextgeneral  Quarter  Sessions  of  the  Peace, 
to  be  holden  for  the  said  county  of  So- 
merset, after  the  24th  of  June.  And  that, 
for  the  better  preserving  and  keeping  the 
river  Tone  navigable  when  made  so,  and 
for  the  making  the  same  navigable,  there 
should  always  be  conservators  of  the  said 
river." 

The  conservators  were  also  empowered 
by  the  act  of  Wm.  S.  to  appoint  servants 
and  officers  lo  manage  estates,  which  should 
or  might  be  given  to,  or  purchased  by  the 
said  conservators,  and  constitute  receivers 
of  duties  granted  b7*that  act,  to  be  taken 
and  levied  by  boats,  barges,  and  vessels 
passing  on  the  said  river,  and  also  a  cashier 
or  treasurer,  and  to  take  security  of  them 
for  their  true  and  faithful  account  and  pay- 
ment of  the  said  money. 

The  conservators  proceeded,  soon  after 
the  passing  of  the  said  act,  to  execute  the 
powers  thereby  given  to  them  ;  and  in  the 
same  year,  by  such  inquisition  and  order  of 
a  jury  as  therein  mentioned,  became  seised 
in  fee  of  divers  lands  for  the  purposes  of 
the  said  act,  and  erected  divers  locks, 
pounds, gates,  toll-houses,  and  other  works 
upon  them  for  those  purposes ;  and  were  so 
seised  and  possessed  thereof  for  those  pur- 
poses, at  the  several  times  hereinafter  men- 
tioned, and  for  more  than  twenty  years 
before:  the  same  being  parts  of  the  close. 


&c.,  and  other  works  therein  mentioned. 
The  conservators  having,  under  this  act, 
much  improved  the  navigation  of  the  said 
river,  but  not  having  rendered  it  completely 
navigable  at  all  times,  the  act  of6  Anne  was 
passed.  (That  act  was  then  set  out,  as  in 
the  preceding  case.) 

By  the  statute,  44  Geo.  S,  reciting  the 
two  former  statutes,  and  that  the  conser- 
vators had  expended  considerable  sums  in 
making  the  river  navigable ;  and  that  doubts 
had  arisen  on  the  construction  of  some  of 
the  provisions  of  the  aforesaid  acts  relating 
to  the  examination,  settlement,  and  allow- 
ance of  the  accounts  of  the  conservators ; 
it  was  enacted,  that  all  powers  and  autho- 
rities given  to  the  Bishop  of  Bath  and 
Wells  fbr  the  time  being,  and  the  Justices 
of  the  Peace  for  the  county  of  Somerset 
for  the  time  being,  hy  virtue  of  the  said 
acts  of  the  10  &  11  Wm.  3.  and  6  Anne, 
to  examine  the  accounts  of  the  conserva- 
tors, were  repealed,  and  the  accounts  of 
conservators  were  thereby  directed  to  be 
made  up  to  the  94th  of  June  yearly,  and 
the  accounts  so  made  up,  and  the  vouchers 
for  the  same,  if  and  when  required  by  the 
Bishop  and  Justices,  or  any  five  of  the 
Justices  without  the  Bishop,  were  to  be 
brought  before  the  Bishop  and  Justices, 
or  any  five  of  the  Justices  without  the 
Bishop,  between  the  1st  of  August  and  the 
then  next  general  Quarter  Sessions  for  the 
county,  at  or  within  ten  miles  of  Taunton, 
to  be  examined,  stated,  and  corrected;  and 
the  accounts  so  made  up  by  the  conser- 
vators, whether  examined  or  not  as  before 
directed,were  to  be  brough  t  at  the  opening  of 
the  court  of  the  next  general  Quarter  Ses- 
sions after  the  1st  of  August  yearly,  there 
to  remain  during  the  whole  of  that  Ses- 
sions for  the  inspection  of  any  persons  de- 
siring the  same,  without  fee  or  reward;  and 
the  Bishop  and  Justices  at  the  said  Ses- 
sions, or  any  five,  &c.,  were  thereby  autho- 
rized and  required  to  examine,  state,  and 
allow  the  accounts  of  the  conservators ; 
and  the  said  accounts  being  so  examined^ 
&c.,  were  to  be  final  and  conclusive,  unless 
some  accident,  error,  or  mistake  should 
appear  therein,  which  error  or  mistake 
might  be  reviewed  and  corrected  in  the  said 
accounts  of  the  next  succeeding  year,  but 
notaf  terwards ;  and,  except  in  case  of  such 
error  or  mistake,  the  balance  appearing  to 
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be  due  to  the  coiuervaton  on  each  account, 
was  always  to  form  and  be  the  baaii  of  the 
then  nextsucceedingacboimt.  And  that  any 
person  thinking  himself  aggrieved  by  any 
conviction,  order,  &c.  of  any  Justice,  made 
in  pursuance  of  that  act,  might,  within  six 
calendar  months  after  such  order,  &c.,  first 
giving  twenty  days'  notice  to  the  peraon 
i^nst  whom  the  same  was  intended  to  be 
lude,  complain  to  the  Justices  at  their 
generid  Quarter  Sessions,  and  that  the  said 
Juatien  ibould  bear  and  determine  the 
matter  of  such  complaint  in  a  summary 

^Then  followed  the  51  Geo.  3.  and  the 
5  Geo.  4,  as  they  are  given  in  the  preced- 
ing case.] 

The  plaintiffs  at  different  times,  some 
between  ISll  and  1822,  and  some  in  the 
latter  year,  contracted  and  agreed  with  the 
severu  and  respective  persons,  proprietors 
of  shares  or  parts  of  shares  of  the  debt  then 
due  from,  and  for  and  in  respect  of  the 
said  navigation  (some  of  whom  were  con- 
aervators^  for  the  purchase  of  their  in* 
terests  in  and  to  the  same. 

The  plaintifia,  having  purchased  the  debt 
due  from  the  river  7*one  navigation,  and 
being  the  proprietors  of  all  the  shares  for 
monies  advanced  for  making  and  keeping 
the  river  Tone  navigable,  have,  for  six 
years  last  past,  received  the  annual  interest 
thereof,  and  so  much  of  the  principal 
money  as  the  conservators  have  been  an- 
nually enabled  to  discharge  out  of  the  re- 
eeqits  of  the  same  navigation.  And  the 
conservators  of  the  river  Tone  have  annu- 
aUy  exhibited  a  sutement  of  their  account 
of  the  receipts  and  payments,  from  and  for 
the  navigauon  to  tfaie  24th  of  June  in  every 
year  up  to  Midsummer,  1827. 

By  Uie  statement  exhibited  by  the  con- 
servators under  the  said  acts,  of  their  ac- 
count of  such  receipts  and  payments  from 
the  24th  of  June  1822  to  the  24th  of  June 
1 82S,  it  is  alleged  as  follows : — "  The  river 
is  debtor  to  principal  monies  due  and  in 
arrear  on  the  24th  of  June  1822,  to  the 
Bristol  and  Taunton  Canal  Company  (they 
being  proprietors  of  all  the  shares),  for 
monies  advanced  for  making  and  keeping 
the  said  river  Tone  navigable,  which  pro- 
prietors are  assignees  of  the  conservators 
and  by  the  statements  exhibited  by  the 
conservators,  of  their  accounts  firom  the 
\'0L.  VXII.  K.B. 


e4th  of  June  1824  to  the  24th  of  June 
1825,  it  is  alleged  as  follows: — "  The 
Bridgewater  and  Taunton  Canal  Company 
are  entitled  to  all  the  money  due  on  the 
Tone and  also  as  follows — "  Principal 
monies  due  and  in  arrear  to  the  24tib  of 
June  1 824,  to  the  Bridgewater  and  Taunton 
Canal  Company,  they  being  proprietors  of 
all  monies  avanced  for  making  and  keeping 
the  said  river  Tone  navigable,  which  pro- 
prietors are  assignees  of  Uie  conservators.'* 
At  the  opening  of  the  general  Quarter  Ses- 
sions of  the  Peace  for  the  county  of  Somer- 
set, Michaelmas,  1827,  the  defendant,  aa 
cashier  and  treasurer  of  the  conservators, 
delivered  to  the  said  Court  an  account,  as 
and  for  the  annual  account  of  the  conser- 
vators under  the  said  acta,  in  which  there 
was  a  charge  of  1,686/.  for  disbursements 
and  salaries  from  the  94th  of  June  1826 
to  the  S4tfa  of  June  1S27.  In  that  charge 
were  contained  a  sum  of  97t.  15«.  for 
throwing  out  of  the  river  755  tons  of 

f ravel;  1622. 10«.  theeost8ofanc;jectment 
ron^t  by  Mr.  Southwood ;  971.  7».  Id. 
costs  of  a  ivosecution  against  one  Wilt- 
shire; 16/.  7f.  9d.  similar  costs  against  one 
Goodland ;  and  3002.  paid  on  account  of 
certain  law  proceedings  between  the  con- 
servators of  the  Tone  and  the  Bridgewater 
and  Taunton  Canal  Company  then  pending ; 
which  account  of  the  said  conservators  of 
the  river  Tone,  so  delivered  at  the  opening 
of  the  said  Sessions,  remained  during  the 
whole  of  the  Sessions  for  the  inspection  of 
any  person  deuring  the  same;  and  that 
Court  deemii^  it  expedient  to  adjourn 
over  and  postpone  the  examination,  cor- 
rection, and  allowance  of  the  said  account, 
until  the  first  day  of  the  then  next  general 
Quarter  Sessions  of  the  Peace  tobeboklen 
at  the  city  of  Wells  on  the  14th  of  January 
then  next,  adjourned  and  postponed  the 
same  accordingly,  but  there  was  no  ad- 
journment of  the  Sessions. 

At  the  general  Quarter  Sessions  of  the 
Peace  for  the  county  of  Somerset,  on  the 
14th  of  January  1 828,  the  Court,  upon  due 
consideration  and  examination  of  the  ac- 
counts so  made  up  by  the  said  conserva- 
tors, disallowed  the  items  of  disbursement 
amounting  to  516/.  4r.  \0d.  And  it  was 
by  the  said  Court  ordered,  that  the  said 
sums  should  be  deducted  from  the  said 
account  of  disbursementSi  .amoimtuig  to 
«l 
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1,656Z.  e«.  7d.,  tberebjf  reducing  the  nne 
to  the  sum  of  1,120/.  3*.  9tl.\  and  Hie  said 
accounts  were,  at  the  said  last-mentioned 
general  Quarter  Sessions  of  the  Peacei 
examined,  corrected,  stated,  and  allowed 
by  Ave  of  the  Jnstices. 

The  accounu  were  then  stated  in  detail, 
in  which  the  sum  of  disbunements  was 
reduced  to  hlHOl.  St.  9d,  Credit  was 
given  for  1,9X8/.  \8$,  94.  tolls  reedredt 
10/.  tot  a  year's  t&Ai  md  the  whole  ram 
remainiH  dna  to  tlie  Bridgewater  and 
TaantonCaMl  Company  was  4,188/.l£«.jM: 
This  Bcooont  was  signed  at  the  said  Sea* 
aions  by  fire  of  the  Justices,  and  a  di^li* 
cate  thereof  was  made,  and  is  kept  amongst 
the  reoords  of  the  Sessions ;  and  the  said 
-Justices  did  appoint  and  make  distribution 
as  follows,  of  the  sum  of  808^  14«.  6(/., 
being  the  balance  of  the  said  sum  of 
1,9S8/.  18j.  8d.  so  received  for  tolls,  and 
10/.  for  rent,  as  above  stated,  sfter  de* 
dudiag  tbe  said  sum  of  1 ,120/.  St.  9d.  (the 
amoimt  of  the  account  of  disbursements  as 
also  above  stated,)  being  all  that  bad  item 
neeived  wfaidi  bad  not  bem  laid  out  finr 
the  making  die  said  rirer  navigable, — vim^ 
anm  of  MOU  Of.  114.  ia  payment  and 
^Uacimige  of  one  year's  interest,  m  6/.  ptt 
cent.,  of  the  prinoifwl  a«m  due  on  die  utd 
iUchof  Jane  last  to  the  Bridgewater  and 
Taunton  Canal  Company ;  and  the  sum  of 
6tSL  19*.  7tL,  residue  of  the  said  sum  of 
808/.  14t.  6d.,  to  be  paid  to  the  Bridgo- 
water  and  Taunton  Cuml  Company  towards 
lessening  the  prindpal  stated  to  be  due  «o 
tfaem  as  aforesaid ;  and  the  said  Justices  did, 
at  the  said  Sessions,  also  state  and  allow 
the  sum  of  4,188/.  15t.  Sd>  to  be  the  prut" 
€xpai  sum  due  en  the  S4th  of  June  dien 
last,  to  the  Bri^ewater  and  Taunton  Canal 
^n^^'  after  lesacBing  the  ^ncipal  as 

A^unst  this  ovder  of  tbe  Jnstices  the 
conservators  appealed  at  the  next  Sea- 
aions,  and  the  a|ipaa]  renaiaed  poidiiu 
and  UBdetannined  at  tbe  trial  of  this 
canse. 

If  the  Coort  should  be  of  opinion,  that 
the  {daintiffi  were  entitled  to  receive  the 
befbre-mentiooed  sum  of  516/.  4«.  IDA, 
and  that  the  present  action  can  be  main- 
tained for  the  same  against  the  defendant 
as  <»e  of  the  ooaaervatorst  or  as  cariner 
or  tieasunr  to  tbe  cooaenraton,  then  this 
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verdict  is  to  sumd,  otherwise  a  nobsak  to 
be  entered. 

Tbe  case  was  now  argued,  1^  Mr.  Mm* 
hing  for  the  plaintias,  and  by  Mt,  A.  Bujflef 
for  the  defendant. 

For  the  plaintiflTs,  it  was  contended,  iliati 
although  (Hnee  the  decision  on  dbe  pre- 
cedii^  case,)  the  eonerrators  must  ba 
tdcen  to  be  a  corporation  for  some  pur- 
poses, H  did  not  follow  that  they  were  a 
OMporatioB  for  receiving  tbe  toUs.  The 
tenns  of  the  statute  expressly  direct,  that 
tbe  toUt  shall  to  to  tte  ex^paCon  of  the 
conservators.  In  support  of  this  part  of 
the  argument,  1  ff'oocUcwii,  471,  and  Cud- 
dm  V.  EattTpiei  (1 )  weK  cited. 

Next,  that  the  Justices  had  properly  al' 
lowed  the  aceoante ;  and  that  the  appeal 
against  them  could  not  be  mainuined.  For 
this  the  case  of  Tk*  Kmg  v.  Hu  Coftservo- 
tera  ojT  the  Rwer  Tone  (X)  was  now  dted 
i^nst  the  conservators. 

And  to  shew  that  the  action  raig^t  be 
maintained  against  the  defendant,  it  waa 
oontended  that  the  money  was  had  and  re- 
ceived by  him  to  the  use  of  tbe  persoas 
%ho  were  entitled;  and  that  /iteAsrAert(8) 
and  Pridtbu  Aees(4)  were  authorities  in 
•opportw  the  anrgueoent,  that  be  was  liable 
in  this  form  of  aetion,  althoagh  Htere  was 
DO  express  privity  of  eontract  between  him 
emd  the  pMntiflb. 

For  the  defendant,  it  was  eontended, 
that,  as  the  eonservators  were  a  corpoia^ 
tion  for  the  purpose  of  makii^  the  rivw 
navigable,  and  clearing  «md  repairing  it, 
and  the  toUs  were  given  to  ensMe  them  to 
carry  that  purpoae  into  effect,  it  necessa- 
rily followed  uiat  they  were  a  corporation 
for  the  purpose  of  taking  the  tolls. 

Next,  that  the  defendant  at  all  events 
ooold  not  be  liable,  as  he  recoved  tbe 
money  as  agent,  not  to  the  plaiatiA,  but 
to  tbe  conservators ;  and  that  the  dcAn- 
dant  had  no  avdiority  to  pay  it  over  to  die 
pbmtifi.  In  support  of  this  stgumeat 
the  cases  of  BtUter  v.  Harris«n  {6\  Ortmt 
V.  Autten  (6),  and  StMMTt  v.  Fry  (7). 
were  cited. 

(1)  1  8dk.l93. 

(t)  8  Tem  lt«p.  S86. 

(S)  N.  B.  F. 

(4)  9  M«.  IDS. 

(5)  Cowp.  565. 

(6)  3  Prior,  58. 

<7)  7  Tkaat.  S39i  a.  c.  t  Moon.  74. 


Digitized  by 


HILARY  TERM,  1800. 


It  was  tSao  contended,  that  the  powar  of 
the  Bishop  and  Jtuticea  wai  limited  to  the 
acting  at  the  particidar  Sesaioni  at  nhicli 
the  account!  were  Uiid  before  them ;  and 
that  they  had  no  power  to  ac\iourn  tha  «x* 
•mination. 

The  plaintifia*  connul  in  reply,  as  to  the 
■eeond  point,  obserred,  that  the  caae 
Ed»artU  t.  Hodding  (8)  disposed  of  the 
queation  of  agency ;  as  it  was  there  held, 
that  8D  agent  who  had  notice  was  liable. 

Upon  the  last  point  he  cited  the  case 
of  The  King  v.  the  JtuUce*  <^  fFiA«(9j, 
to  shew  that  the  Justices  had  the  powar  to 
adjourn  the  examination  of  the  accounts 
qntil  the  next  Sessions. 

The  Court  took  time  to  consider ;  and — 

Mr.  JufHee  Barley  afterwards  deliwved 
the  judgment  of  the  Court. — The  queation 
in  this  case  is,  wheUier  the  defendant  is 
pefionaUy  liaUe  to  the  plaintiflb  in  an 
action  for  money  had  ud  reeeived,  for  any 
greater  siiro  than  2922.  0«.  Sdt.,  the  money 
paid  into  court. 

It  was  contended,  on  behalf  of  the  plain- 
tifis,  that  he  is,  because  the  conservators  of 
the  river  Tone  are  not  a  corporation  for 
the  purpose  of  reoeiviiw  the  tolls  and  ac^ 
counting  for  tbem;  and,  therefore,  a  lia- 
bility attachea  to  the  individual  conserva- 
tors who  receive,  -or  their  treasurer,  to 
Mceountf  and  pay  over  the  anrplns  fund 
due  from  the  conservators  vnder  the  pro-* 
visions  of  the  44  Geo.  3. 

By  diat  act  the  conservators  are  thn 
pex«<His  who  are  to  account,  and  the  re- 
ceiver is  their  ferrwt.  The  eoosequqice 
of  making  the  receiver  personally  liable 
would  be  to  give  a  remedy  agsinst  him  and 
his  effects,  and  to  render  hini  liable  for 
costs,  though  he  might  have  acted  only 
in  obedience  to  the  commands  of  the  oaa^ 
servators. 

The  Court  decided,  in  the  recent  case  of 
The  C<m*ervator9ofth«  River  Tone  v.  Atk^ 
that  those  plainti^  were,  by  tb?  10  &  11 
Wm.  0,  made  a  corporation  for  the  pur- 
pose of  acquiring  and  holding  lands,  iq 
order  to  carry  into  efi&ot  the  intended  im* 
provements  of  the  navi^tion,  and  could 
maintain  an  action  in  their  corporate  cha- 

<8)  b  Twnu  aid. 
in  l|  £««,  Saa. 
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racter  for  an  injury  done  to  such  lands  t 
and  it  seems  to  follow,  that,  in  the  same 
character,  they  are  entitled  to  receive  the 
profits  of  those  lands ;  and  that  the  tollsi 
for  which  Ml  account  is  to  be  rendered,  are 
in  part,  if  not  altogether,  to  be  considei«d 
as  such  profits, 

But  supposing  it  to  be  otherwise,  and 
that  the  conservators  are  Do^a  corporation 
in  this  respect,  another  question  arises — 
whether  the  Justices  at  Sessions  had  any 
power  to  adjourn  and  postpone  the  exami- 
nation and  allowance  of  the  accounts  to  a 
subsequent  Sessions,  as  has  been  done  in 
this  case ;  and  we  think  that  they  had  not. 
The  power  to  allow  or  disallow  is  not 
given  to  the  Sessions  as  a  court,  bat  it  is 
a  special  authority  given  to  the  Bishop  and 
Justices,  or  five  Justices  present  at  the 
jfirst  General  Quarter  Sessions  of  the 
Peace  after  the  1st  of  August  yearly ;  and 
the  ^ct  of  the  adjournment  is,  to  tlevolve 
the  anthcff iQr  npon  the  Bishop  and  JusUces, 
or  five  Justices,  who  may  happen  to  be 
present  at  a  subsequent  Sessions,  thus 
changing  the  persons  to  Trbom,  by  the  act 
of  parliament,  the  jurisdiction  on  this  sub- 
ject is  intrusted.  If  it  had  appeared  that 
the  sanw  five  Justices  present  at  one  Ses- 
sions had  adjourned  the  consideration  of 
the  account,  and  were  present  at  the  second 
Sessions^  and  they,  ud  they  only,  ulti- 
timately  decided  upon  the  acoounts,  it 
might  have  been  othenrise. 

PotUa  to  the  dtfendmi. 


MIBPLBTOH  AVS  ASOIBU  0. 

iai.-roH. 
Evidence — Entries —  WUnees* 

1.  An  entry  made  by  a  decemted  person, 
in  a  hook  by  hm  for  At«  am  cm» 
eeateiiee  m^,  ifthefws  he  app&irai  to  charge 
iamstV  fiUh  the  receipt  awtiey,  wAtoA  if 
NMI  his  d^ty  to  feeehu,  md  pgy  owr, — 
Held,  to  be  tvidnwe,  m  onoeiisn  againtt  on* 
lehp  mis  kit  surety  for  paying  oeer,  that  the 
monty  hud  been  so  received  by  the  deceased* 

2.  In  m  action  agaiiM  th  sanly  of  m 
tax  eoUeotoTi-^ffeldt  that  one  mho  had  pmd 
tastes  to  th*  eolledor  mas  not  a  cgmpelent 
mtnm  i»  profe  smh  puymtiU,  on  tksgrom^ 
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thiU  he  mwU  fie  liable  to  contribute  toa  re^ 
atteMMment  in  eaee  of  there  being  an  uUinuUe 

deficiency. 

This  wu  an  acUon  of  debt  on  a  sarety 
boiid.  The  declaration  stated,  diat  the  de- 
fnidant,  in  the  lifetime  of  Thomas  Sqairci 
deceased,  (who  was  the  collector  for  the 
second  part  of  the  Bishop's  liberty  ap- 
pointed for  the  second  division  of  East 
Brixton,  in  the  county  of  Surrey,  in  execu- 
tion of  certain  acts  of  parliament,  passed 
in  the  43rd,  48th,  58nd,  and  59th  years  of 
Geo.  3,  and  the  1st,  2nd,  and  Srd  years  of 
Geo.  4,  relating  to  the  duties  under  the  ma- 
tu^inent  of  the  commissioiKrs  for  taxes,) 
on  the  lOth  of  October  1825,  as  surety  for 
Squire  as  collector  of  taxes,  by  his  certain 
writing  obligatory,becaine  bound  to  the  plain- 
tiffs in  the  sum  of  S,ii6L,  the  same  being  a 
sum  equal  to  the  amount  of  the  whole  duty 
and  sums  of  money  (including  compositions 
under  the  act  of  the  S  Geo.  4.)assesseci,  and 
to  be  collected  by  Squire  as  such  collector, 
and  that  the  bond  was  subject  to  a  condition, 
which  condition,  after  reciting  that  Squire 
had  been  appointed  collector  of  the  rates 
and  duties  granted  by  the  above- mention- 
ed  acts  of  parliament,  and  that  one  of  the 
duplicates  of  assessment,  and  of  the  ab- 
stracts of  such  of  the  said  rates  and  duties 
as  had  been  compounded  for  under  the  59 
Geo.  8.  had  been  delivered  to  Squire  with 
wamnu  for  collecting  the  same ;  and  tliat 
Squire  bad  been  required  by  the  pUintift 
to  give  security  in  pursuance  of  the  first- 
mentioned  act,  the  condition  was,  that  if 
Squire  and  the  deftndant,  and  John  Frost, 
or  either  of  them,  should  njt  in  pursuance 
of  the  directioDs  of  the  said  statutes,  all  audi 
sums  of  money  assessed  and  to  be  collected  in 
the  said  second  part  of  the  Bishop's  liberty, 
by  Squire  as  such  collector ;  and,  if  Squire 
should  duly  enforce  the  powers  of  such  acts 
against  such  as  should  make  default,  then 
the  bond  was  to  be  void ;  otherwise  to  re- 
main in  full  force.  The  breach  then  as- 
signed was,  that  Squire  collected  lai^  sums 
of  money  on  account  of  the  rates  and  duties 
granted  by  the  said  several  acts  of  parlia- 
ment ;  but  that  he.  Squire,  and  John  Frost 
and  the  defatdant,  in  the  lifetime  of  Squire, 
did  not  pay,  nor  had  John  Froat,  or  the  de- 
fendant, since  the  death  of  Squire,  duly 
paid  the  said  suma  of  nwoey  collected  by 


Squire,  or  any  part  thereof.  The  defoo* 
dant  pleaded  several  pleas :  among  others, 
that  Squire  in  his  lifetime  paid  the  sums 
collected  by  him ;  and  pleas  founded  upon 
the  43  Geo.  3.  c  99.  s.  13,  which  provides 
that  no  bond  given  for  securing  the  perfor- 
mance of  a  collector's  duty  shall  be  put  in 
suit  against  the  surety  for  any  deficiency, 
other  than  what  shul  remain  unsatisfied 
after  sale  of  the  lands,  tenements,  goods, 
&c.  of  such  collector  in  pursuance  of  the 
powers  given  by  that  act.  Very  summary 
and  extensive  powers  against  the  collector 
aregiven  by  sec.  52. 

The  plea  by  the  defendant,  the  surety, 
upon  the  above  section,  was  pleaded  in  bar 
^  the  action;  and  stated,  tmt  Squire,  the 
collector,  before  the  commencement  of  this 
action,  was  possessed  of  goods  and  chat- 
tels to  a  large  amount  of  his  own  property, 
and  within  the  jurisdiction  of  the  commis- 
sioners, of  which  the  plaintifi  had  notice, 
and  which  gooda  and  chattels  were,  during 
all  that  time,  sul^t  and  Imble  to  be  seised 
and  sold  pursuant  to  the  act,  for  the  pur- 
pose of  satisfying  and  paying  the  money 
collected  by  Squire,  but  which  goods  and 
chattels  continued  unsold  within  the  juris- 
diction of  the  commissioners.  There  was  a 
similar  plea,  somewhat  varying  the  form. 

The  replications  took  issue  upon  those 
pleas. 

The  cause  was  tried,  before  the  Lord 
Chief  Baron  Alexander,  at  the  Spring  As- 
sises for  the  county  of  Surrey  in  1829, 
when  the  fiJlowing  appeared  to  be  the  prin- 
cipal facts : — 

The  defendant,  t(^ether  with  John  Frost 
and  Squire,  had  executed  the  hood  stated 
in  dw  declaration ;  a  duplicate  assessment 
had  been  delivered  to  Squire,  in  which  he 
occasionally  nude  entries  of  the  sums  re- 
ceived ft-om  the  persons  assessed.  From 
the  entries  made  m  that  assessment,  it  did 
not  appear  that  he  had  received  any  monies 
that  he  had  not  paid  over  to  the  commis- 
sioners. But  it  alBo  appeared,  that  for  his 
own  convenience  he  kept  a  private  book 
containing  entries  (which  were  aj^rently 
copied  from  the  duplicate  assessment)  m 
the  names  of  the  posons,  and  of  the  auma 
for  which  they  were  respectively  assessed ; 
and  that  it  was  his  usual  habit  to  collect  by 
that  private  bodk,  and  to  mark  with  ticks 
all  the  sums  he  lecnved  from  the  aeversl 
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persons  therein  mentioned.  This  book  was 
inspected  by  two  persons,  on  the  day  after 
Squire's  death.  They  stated,  that  tliey 
found  in  it  entries  mm  ticks  against  them, 
denoting  the  sums  received  from  the  per- 
sons, against  whose  names  those  ticks  were 
placed,  for  which  there  were  not  corre- 
sponding entries  in  the  duplicate  assessment. 
It  was  proved  that  this  private  book  was 
delivered  by  Squire's  daughter  to  the  de- 
fendant, and  that  the  defendant  had  had 
notice  to  produce  it.  The  sums  which  ap- 
peared to  be  due  from  Squire  by  the  entries 
he  himself  had  made  in  the  private  book, 
over  and  above  what  appeared  by  the  du- 
plicate assessment  to  have  been  collected 
by  him,  amounted  to  9962.;  for  some  of 
these  sums,  the  plaintifis  further  produced 
receipts  given  to  several  persons  for  taxes 
paid  to  Squire,  and  signed  by  him. 

On  the  part  of  the  defendant,  it  was  object- 
ed, first,  that  the  receipts  were  not  receivable 
m  evidence,  because  the  parties  who  paid 
the  money  might  have  been  called ;  and, 
secondly,  that  although  entries  made  by 
Squire  m  any  book  which  he,  tn  the  eowru 
of  his  duty  as  coUeeior,  was  bound  to  keep, 
would  be  evidence  against  the  surety,  yet 
that  entries  made  by  him  in  a  private  book 
kept  for  his  own  convenience,  were  not 
receivable  in  evidence  to  charge  the  surety. 
The  learned  Judge,  however,  received  the 
evidence,  but  reserved  liberty  to  the  defen- 
dant to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion,  that  neither  the 
entries  in  the  private  book  nor  the  receipts 
were  evidence;  or  to  reduce  the  verdict  to  a 
proper  amount  if  they  should  be  of  opinion 
that  die  entries  in  the  private  book  were 
not  admissible  in  evidence,  but  that  the 
receipts  were. 

Upon  the  issues  as  to  Squire,  the  prin-  ' 
cipal, — on  whose  goods  the  commissioners 
might  have  made  a  seizure, — it  appeared 
that  Squire  had  sonu  ^oods,  but  not  suffi- 
cient to  satisfy  the  deficiency.  Whereupon, 
the  defendant's  counsel  insisted,  that  these 
issues  ought  to  be  found  for  the  defendant, 
as  the  action  ought  not  to  have  been  brought 
until  the  goods  had  been  sold.  The  Lord 
Chief  Baron  was  of  a  different  opinion ;  he 
thinkiiu;,  that  aceording  to  the  terms  of  the 
pleta  there  was  enough  of  goods  to  satisfy 
the  whole  deficiency;  and  that,  this  not 


being  proved,  the  issues  ought  to  be  found 
against  the  defendant. 

A  verdict  was  thereupon  found  for  the 
plaintiift  upon  all  the  issues,  for  894^,  and — 

In  ISaster  term,  Mr.  Serjeant  Spankie 
moved  to  enter  a  nonsuit ;  but  upon  the 
point  last  mentioned,  it  was  thus  observed 
by- 

Lord  Tenierdm. — At  all  events  you  can- 
not succeed  upon  those  pleas.  You  have 
pleaded  them  tn  bar;  and  if  the  verdict 
were  to  be  entered  for  you,  the  plaintiffs 
would  be  barred  for  ever,  though  Squire's 
goods  should  hereafter  be  sold,  and  should 
leave  a  considerable  deficiency.  You  should 
have  pleaded  specially,  that  the  action  could 
not  yet  be  maintained,  because — ;  and  then 
you  should  have  set  out  the  matter  upon 
which  you  relied. 

Upon  this  pomt  the  rule  was  refused; 
but  upon  the  others  it  was  granted.  Against 
which — 

Mr,  HutcUiuan  now  ahewed  cause.— The 
entries  in  the  private  book  of  the  deceased 
eollector  were  admisnble  in  evidence,  inas- 
much as  they  were  made  by  an  individual 
ct^iaant  of  a  fact  not  in  dispute,  and  who 
at  the  time  when  they  were  made  had  no 
interest  in  making  false  entries,  and  they 
tended  to  charge  himself  with  the  receipt  of 
money  which  it  was  his  duty  to  pay.  If 
these  entries  were  properly  received  in 
evidence,  they  were  sufficient  to  entitle  the 
plaintiffs  to  recover  the  full  amount  found 
by  the  jury.  But,  if  it  were  necessary,  the 
receipts  were  also  admissible  for  the  same 
reason. 

Mr,  Strjetmt  Spankkt  Mr^Adoifhut  and 
JIfr.  Ckkt^t  contriU — ^These  entries  were 
not  admissible ;  for  they  were  not  made  in 
any  book  in  which  it  was  the  duty  of  Squire 
to  make  entries.  If  they,  were  entries 
made  by  the  principal  in  the  regular  course 
of  that  duty,  for  the  performance  of  which 
the  defendant  as  surety  had  become  re- 
sponsible, they  would  have  been  admissible 
according  to  Gost  v.  Wat^glon{\)*  end 
fVhitnash  v.  Qeorge  (2) ;  but  in  this  case, 
the  entries  were  made  in  a  book  which  the 
principal  was  not  under  any  obligation  in 
disdw^  of  his  duty  as  tax-collector  to 

(t)  S  Brad.  &  Biog.  IStj  b.c.  6  Heoie,  355. 
(t)8B.&C.t56;s.c.NnifM  WhitiiaBbv.G<iv«, 
3M.ftiL4t{  s.e.T  lawJonn.  K.B.  57. 
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keep.   The  defbidiBt,  when  he  beeum 

surety,  undertook  that  Squire  should  &ith- 
fully  discharge  his  duty.  That  duty  was 
to  make  entries  of  the  monies  received 
by  hini,  in  the  public  hoA,  on  the  du- 
plicate assessment,  and  such  entries  would 
have  been  evidence  against  the  surety ; 
but  when  there  are  not  entries  in  the 
public  book,  the  legal  presumption  iS|  Aat 
he  had  not  received  the  monies.  The 
entries,  lo  far  as  they  appear  in  the  public 
booki  do  not  shew  that  Squire  had  received 
any  monqr  whidi  he  bad  not  paid  over.  It 
may  be  admitted  that  entries  made  by  a 
mncipal  for  his  own  purposes  mwht  uve 
been  evidence  against  the  prinqiparhiaiselC 
but  are  not  so  to  charge  a  surety.  In  Cutler 
T.  NemliH  (3),  it  appears  to  have  been  de* 
cided  by  Mr.  Justice  Holroyd,  that  an  ad- 
misaiow  by  a  {vincipal,  is  not,  while  he  is 
alive,  sufficient  to  charge  a  surety.  In 
Gost  V.  Watlington,  the  entry  was  made  in 
a  book  in  whitw  it  was  the  duty  of  the  party 
to  make  entries.  No  case  has  laid  down 
that  a  mere  admisii(»  of  a  principal  ia 
tvidenoe  to  char^  a  snre^,  even  afUr  the 
deaUi  of  the  pnnoipaL  Next,  as  to  tha 
rec^pta: — thay  wwre  not  admissible  in 
dense,  aa  the  parties  who  made  the  pay* 
mentis  fiir  aught  that  appun,  noAt  hav« 
been  called.  And  the  bond  ia  wis  eaH 
vraa  punuant  to  the  provisions  of  «n 
act  w  parliament :  had  the  oommissioaars 
done  their  duty,  there  would  have  been  no 
difficult ;  for  they  are  required  to  call  the 
GoUectora  before  them,  and  examine  them 
upon  their  oaths  as  to  the  monies  collected 
by  them.  The  book  produced  was  a  mere 
copy  of  the  duplicate  assessment,  and  tba 
only  evidence  is,  that  ticks  were  made  by 
Squire  in  his  lifetime  in  that  hook.  Those 
tides  might  have  been  made  by  him,  not  to 
express  that  he  had  received  the  money, 
but  that  it  would  be  in  a  course  of  payment 
in  his  next  rounds ;  or  they  might  be  mada 
ibr  the  purpose  of  any  other  memorandum* 

Mr.  Jiatice  BayUy, — The  question  is, 
whether  a  private  book  kept  by  a  collector 
of  taxes,  eontaining  entries,  wherein  he  ac* 
knowledges  the  receipt  of  sums  of  money 
in  his  character  of  collector,  can  be  given 

(3}  UuuuBi's  Qrgrat.  137. 


in  evidence  againat  a  snnty»  the  coUbcUk 
havii^  been  amminted  to  collect  the  taxes 
menti(med  in  the  bond  pursuant  to  the  pro- 
visions of  an  act  of  parliament.  Squire  was 
the  collector,  and  his  private  book  wae 
found  after  his  death,  and  given  by  his 
daughter  to  the  defendant :  it  was  there- 
fore traced  to  his  possession,  and,  it  not 
being  produced  upon  notice,  secondary  evi* 
dence  of  its  contents  was  admissible.  It 
was  tlie  collector's  usual  habit  to  collect  by 
his  private  book,  and  to  mark  the  sums  he 
received  with  ticks;  and  tho«e  ticks  denoted 
that  those  sums  were  received  by  him.  If 
the  entries  mentioDed  in  the  book  were  adp 
missible  evidence  to  shew  that  he  received 
those  sums,  they  will  be  suflBcient  to  entide 
the  plaintiff  to  retain  the  verdict  for  the  foil 
amount ;  and  the  question  as  to  the  admis- 
sibility of  the  receipts  will  not  necessarily 
arise.  It  has  been  contended,  on  the  part 
of  the  defendant,  that  the  entries  in  the  book 
were  not  receivable  in  evidence,  on  the  ground 
that  it  was  a  mere  prjvate  book,  which  it 
was  not  the  duty  of  Squire  in  his  character 
of  collector,  to  keen ;  and  it  was  said  that  the 
cases  of  Qou  v.  WatU»gUm^  and  Whitmatk 
V.  Qear^tt  proceeded  on  the  grounds  that 
the  entries  were  in  those  very  books,  whidii 
by  the  condition  of  the  bond,  tbejnineipal 
was  bound  faithfolW  19  keep.  Toere  can 
be  no  doubt  th^  me  principle  there  laid 
down  was  quite  sufficient  for  die  purpose  of 
deciding  diose  cases ;  but,  in  the  present 
case,  the  book  in  which  the  entries  wer« 
made,  being  one  which  the  ojlectoi  was 
not  under  any  obligation  to  keep,  it  now 
becomes  necessary  to  consider  whether  the 
rule  established  by  those  cases  is  not  too 
narrow,  and  whether  such  entries,  though 
made  in  this  private  book,  may  wA  be  evi- 
dence against  the  defoodant,  considering  the 
defendant  as  a  mere  stranger,  anS  wimont 
reference  to  his  character  of  surety,  in  re- 
spect of  which  be  may  be  identified  in  in* 
terest  widi  his  principaL  The  broad  ques- 
tion then  is,  whether  such  an  entry,  made  by 
the  individual  against  his  own  ipterest,  can 
be  received  as  evidence  against  a  third 
party,  of  the  fact  of  the  receipt  of  the 
money.  It  is  a  general  princi^e  of  evi- 
dence, that  declarations  or  statements  of 
deceased  persons  are  admissible,  when  they 
appear  to  have  been  made  against  their  in- 
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mat.  An  entiy  in  «  liodc,  iiiienby  di« 
purtjr  making  it  chirgcs  kioiaeir  with  tbc 
receipt  of  money  on  aocoimt  of  «  third 
|ienoD,  or  acknowledgen  the  p»]nn<nt  of 
money  d«e  to  himselft  has  beoa  held  to  be 
efideiice  of  the  raccipt  or  piiymcnt  of  «iich 
money.  The  case  of  ffarm  v.  Onenviile 
(4)  ia  a  v«ry  eariy  authority  upon  this  sab- 
jocc  It  is  thus  stated  in  Strmngt:  "  Upoa 
a  trial  at  bar  in  1740,  the  lessor  of  the 
plaintifif  dained  undn  an  old  entoil  in  a 
family  settlement,  by  wbich  part  of  the 
estate  apj^cared  to  be  in  jointnre  to  a  widow 
at  tbc  time  her  son  sufiered  a  oommoa 
necowy,  which  waa  in  1089;  and  de- 
fendants, not  bcmgaUe  to  shew  aaurreivder 
of  the  mothei'e  estate  ibr  lif^  it  was  insisted 
that  there  was  no  tem&t  to  the  preec^  for 
that  part,  and  that  the  remainder,  under 
which  the  lessor  chiined,  was  not  barred. 
To  obviate  this,  it  wbb  insiated  by  the  dc- 
fendmt,  that  that  distance  of  time  a  sur- 
render should  be  presumed,  according  to 
1  Fentris,  317,  and  what  ia  Ind  down  in 
Mr.  Pigot's  book  of  dmmm  Recoverie*, 
p.  41.  And  to  fi>rtify  thia  presumption, 
they  offisred  to  produce  the  debt-bo(^  of 
Mr.  Edwards,  an  attorney  at  Bristol,  long 
since  deeeased,  wbese  ha  charges  siL  ibr 
auftring  the  reeoTery>,  twoartioesctfwliidi 
are,  fat  dmwii^  a  sMrwader  of  the  mote'* 
tO«.,  and  for  ei^rosaii^  two  pavta  diereof, 
tOr.  more ;  and  to  shew  by  the  book  thaft 
the  bill  was  paid :  and,  this  being  objected 
to  as  impropei  evidence,  the  Conrt  was  of 
epii^  to  aUow  it,  for  it  was  a  ciroam- 
Btuwe  aaterial  upon  the  mquiry  into  the 
reasonableness  of  presumii^  a  eorrender^ 
and  could  not  be  suspected  to  be  done  lot 
Am  purpose ;  that,  if  Edwards  was  livi^, 
be  night  undoubtedly  be  exammed  to  it, 
and  tins  was  now  the  best  evidence ;  and  it 
was  acmrdiagly  read."  Hieprindirfenpcn 
whioh  that  case  was  deoded  wu,  tbati^oB 
kwkii^  tt  tha  attorn^'s  book,  it  i^peared 
that  he  had  nmle  a  charse  fer  the  mrroi- 
te,  and  aeknowledffed  Uut  he  had  be«i 
paid  the  sum  ehaiged.  That  principle  ma 
acted  upon  in  the  case  of  Siead  v.  Healon 
{5):  there,  an  entry  being  made  by  the 
officers  of  one  township  of  the  receipt  of 
a  proportion  of  the  church-rales  fron  the 


oflbjcrt  of  aaod»r  townships  wis  lield  to  be 

evidence  to  charge  the  latter  officers  widi  the 
same  proporticm  in  future;  and  another  entry 
explaming  the  proportions,  made  on  the 
same  page,  wasalsoh^  admissible.  There, 
Mr.Juatice  Asfahurst  says,  '*  The  last  entry 
ei  the  payment  by  the  officen  ia  clearly 
admissible,  because  the  officers  thereby 
charge  ^niselTes  widi  the  veceipt."  So,  in 
Barr^r.Bebbmgttm{6)t  die  issue  was  as  to 
the  right  to  the  soil,  and  the  plaintiflT,  who 
doriv^  title  tmder  Lord  Barrymore,  ofifered  « 
ia  evidence  seven)  items  oootained  in  a 
book,  in  the  handwritii^  of  one  AMtj, 
who  imd  muy  yevrs  ago  bean  steward  to 
die  then  Lord  Barrymore,  and  iwaa  then 
dead.  These  items  consisted  of  memoran- 
dums of  reoeipts  of  money  by  Ashley  from 
diffimnt  persons  by  name,  but  whose  sita* 
atioBS  were  not  menticmed,  for  trespasses 
eommitted  on  the  lands  in  qoestion,  paid  on 
account  of  Lord  Barrymore.  The  evidence 
was  rejected,  but  a  new  trial  waa  grant- 
ed on  account  of  that  rejection,  on  tbc 
audxwity  of  ^mTenv.OrvtfnmUe;  there  Lord 
Kenyon  said,  "It  is  dear  that  where  a 
stenrd  ohargea  binwelf  with  the  receipt  t£ 
taaatf,  it  umH  be  reemved  in  eviMttcn 
beibre  a  jury,  to  diew  that  sudi  sum  wu 
leceived  by  nia.''  The  same  .principle  was 
•dcd  i^n-  in  die  leadmg  case  of  Aigham 
^  tlx.  V.  RidgwoM  (7),  wkete  -an  eati^ 
made  by  a  man-midwife  in  a  bo(dt,  of  hav" 
io^  delivered  a  womao  of  a  child  on  a  cer- 
tain day,  referring  to  his  ledger,  in  which 
be  had  nutde  a  charge  for  his  attendance, 
which  was  marked  as  paid,  was  held  to  be 
evidence  upon  an  issue  as  to  the  age  of  such 
child  at  the  time  of  his  afterwards  suffering 
a  recovery.  These  cases  establish  thepro- 
posilian,  that  where  a  j^stm  makes  an 
entry,  charging  himself  with  the  receipt  of 
a  sum  <^  money,  that  entry  is  evidence  of 
the  &ct  of  the  receipt  of  that  money  against 
a  diird  person.  It  fotkMvs,  that,  in  my 
opinion,  the  queetion  as  to  tbe  receipts  ii 
immaterial.  Bnt  if  tbe  entries  in  tbe  book 
are  evidence,  on  the  ground  that  die  tick 
marked  a^inat  diem  expresses  thst  the 
oJlectM  has  received  the  money,  the  re- 
ceipts signed  bj  him  must,  upon  the  same 
ground,  be  evidence  of  the  fact  of  such 


(S)  4  Tnrn  Rap.  «6e. 
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receipt  of  the  money.  I  think,  therefore, 
that  this  rule  oo^ht  to  be  ditchaiged. 

Mr,  Juitiee  LtUUdiUe. — I  alao  am  of  opi- 
nion that  this  rule  sbonld  be  dischamed. — 
F<Hr  some  time  I  entertained  great  doubts 
whether  entries  made  in  a  private  book 
kept  by  a  person  for  his  own  convenience 
could  be  evidence  against  a  third  party.  In 
the  case  of  Oost  v.  fytUlmgton,  the  books 
in  which  the  entries  were  made  by  the  de- 
ceased collector,  were  public  books  deliver- 
ed to  him  by  his  predecessor  in  office ;  and 
in  fyhitntuh  v.  Oeorge,  the  book  in  which 
the  entry  was  made,  was  one  which  it  was 
the  duly  of  the  principal  to  keep  in  the 
course  of  the  very  office  for  which  the 
surety  had  become  bound.  If  a  {o-ivate 
book  is  to  be  considered  in  the  same  l^ht 
as  a  public  book,  these  entries  were  receiv- 
able in  evidence.  The  receipts  may,  I 
think,  be  conndered  as  entries  made  on 
separate  pieces  of  paper,  and  must  be  ad- 
missible or  inadmissible  upon  the  same 
principle  which  shall  decide  the  question  as 
to  the  admissibility  of  the  book.  I  think, 
on  coasideration,  that  the  cases  of  Warren  v. 
GrtenviUe,  Barry  v,  Bebbington,  and  H^- 
kam  ^  Vs.  v.  Ridgwayt  establish  this  gene- 
ral principle — that  when  a  person  has  pecu- 
liar means  of  knowing  a  fact,  and  makes  a 
declaration  or  written  entry  of  that  fact, 
which  is  against  his  interest  at  the  time,  it 
is  evidence  of  the  fact  as  between  third  per- 
sons afler  his  death.  Those  cases  are  in 
•ome  alight  degree  .distinguishable  from  the 
present,  because  there  tlw  entries  were  all 
that  was  intended  to  be  done  by  the  party 
who  made  such  entries  ;  the  act  was  com- 
pleted. Here  the  party  meant  to  make  a 
further  entry  in  the  public  book ;  the  act 
therefore  was  incomplete.  But,  referring 
to  the  principle  laid  down  in  the  severd 
cases  which  have  been  cited,  I  think  the 
entries  made  in  this  private  book  were  ad- 
missible in  evidence ;  and  if  they  are  ad- 
miasible,  because  they  are  acknowledg- 
ments of  the  receipt  of  money  for  which 
the  party  might  otherwise  have  a  claim,  it 
follows  that  the  receipts  themselves  must  be 
evidence.  But  for  the  purpose  of  tliis  rule, 
it  would  be  sufficient  to  say  that  the  entry 
in  the  private  book  was  evidence. 

Mr.  Justice  Parke. — I  am  also  of  opinion 
that  secondary  evidence  of  the  contents  of 
the  private  book  vas  properly  receivedi  the 


defendant  not  having  produced  it  after 
hoUm.  The  question  raised  upon  this  rule 
is,  whether  entries  made  by  a  party  in  a 
private  book,  acknowledging  that  he  had 
received  certain  sunn  of  money,  are,  aAer 
the  death  of  the  party  who  made  them,  ad- 
missible evidence  agunst  third  persons,  to 
prove  the  fact  of  the  receipt  of  the  money. 
The  general  rule  undoubtedly  is,  that  facta 
must  be  proved  by  testimony  upon  oath. 
This  case  faUs  within  the  exception  neces- 
sarily engrafted  upon  that  rule,  that  an  ad- 
mission of  a  fact  made  by  a  deceased  per- 
son, which  is  against  the  interest  of  the 
party  making  tt  at  the  time,  is  evidence  of 
that  fact  as  between  third  persons.  Upon 
that  ground,  entries  made  by  receivers, 
stewards,  and  other  agents,  charging  them- 
selves with  the  receipt  of  money,  have  been 
held  a&er  their  deau  to  be  admissiUe  m 
evidence,  to  prove  the  fact  of  the  receipt  of 
such  money,  and  that  without  reference  to 
the  particular  character  of  the  person  who 
made  such  entries.  In  fVarren  v.  GreenvilUf 
the  party  who  made  the  entry  was  an  at- 
torney; in  Manning  v.  Lechmere  (8),  a 
bailiff*;  in  Higham  ^  Ux.  v.  Ridgway ,  a 
surgeon.  In  Haddom  v.  Parry  (9),  a  bill  of 
lading  signed  by  a  master  of  a  vessel  since 
deceased,  for  goods  to  be  delivered  to  a 
consignee  or  his  assigns  on  paying  freight, 
was  held  to  be  evidence  to  shew  that  the 
goods  were  on  board.  Then,  if  it  be  once 
established  that  such  admicsions  are  evi- 
dence of  the  facts  admitted,  the  principle 
cannot  be  altered  by  the  circumstancvt^t 
the  same  facts  might  have  been  provfa  by 
evidence  of  another  kind ;  as,  for  instance, 
by  a  living  witness ;  indeed,  we  find  that 
admissions  by  deceased  persons  have  been 
received,  where  the  testimony  of  existing 
persons  might  in  all  probability  have  been 
adduced  to  the  same  facts.  Thus,  in  Barry 
V.  Bebbington^  which  was  tried  in  1791,  one 
of  the  memoranda  was  a  receipt  of  a  sum 
of  money  in  1785.  The  fact  of  payment, 
therefore,  was  probably  capable  of  being 
proved  by  the  persons  who  paid  the  money ; 
yet  it  was  held,  that  the  entry  made  by  the 
deceased  steward,  charging  himaelf  with  the 
receipt  of  the  money,  was  evidence  of  the 
fact  of  such  receipt,  without  callii^  the 

<8)  1  Atk.  453. 
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pertoiu  who  ptud  it ;  and  it  did  not  appear 
that  diaC  person  was  d^d.  Upon  the 
■ame  principle,  applied  to  this  case,  the 
entry  n»de  by  the  deeeaaed  collector  ii 
proof  of  the  fact  of  the  money  having 
tieen  paid  without  calling  the  persons  who 
paid  it  to  him.  In  Oost  v.  ffatlmgttm,  and 
WkUmuh  V.  Cfeonty  the  catries  were  held 
admieiiUet  upon  the  narrower  ground  that 
tbey  were  made  in  a  book  whien  it  was  the 
duty  of  the  collector  to  keep,  and  for  the 
performance  of  which  duty  the  defendant 
was  bound.  But  I  think  those  decisions 
may  be  supported  on  the  more  general 
priiici|de,  tl»t  an  entry  made  by  a  party 
cognisant  of  a  fact,  and  having  no  interest 
to  make  a  false  entry,  whereby  he  charges 
himself  with  the  receipt  of  a  sum  of  money, 
it  evidence  of  the  fact  of  the  receipt  of  such 
money.  It  therefore  would  not  be  neces- 
sary in  this  cause  to  consider  the  question 
aa  to  the  receipts,  because  the  entries  in  tlie 
book,  if  admissible,  are  sufficient  to  entitle 
the  plaintiff  to  the  full  amount  of  the  da- 
mages which  he  has  obtained.  But  I  can- 
not forbear  expressing  my  opinion  that  they 
were  admissible,  and  that  I  feel  a  doubt  as 
to  the  propriety  of  that  part  of  the  decision 
in  the  case  of  Qoti  v.  Watlmgton,  by  which 
the  receipts  of  the  deceased  collector  were 
held  to  be  inadmissible  in  evidence. 

R^e  diteharged. 


ItSO.      )  lini01>lT0ir  AM9  ABOTBEK  V. 

Feb.  6.  5  laosT. 

Tbii  was  another  action  arising  out  of  the 
same  transaction,  on  the  same  bond,  against 
another  of  the  sureties.  The  cause  was 
referred  to  arbitration,  and  the  arbitrator 
afterwards  gave  the  following  certificate : 

"  I  certify,  that  payments  amounting  to 
6C/.  7i.  Od.  were  proved  before  me  to  have 
been  made  to  Mr.  Squire,  since  the  HOth  of 
September  1 826,  which  being  added  to  the 
228/.  of  which  the  payment  was  proved  in 
court,  amounts  to  294/.  7*.  9d..i  and  ac- 
cordingly, I  certify  that  the  verdict  is  to 
be  entered  against  the  defendant  fordamages 
t04l.  7:  9d*  The  cosU  of  the  reference 
and  the  certificate  are  to  be  borne  by  the 
defendant. 

Vol.  Vm.  K.a 


**  Of  this, — 228/.  was  proved  in  com-t ; 
sol.  \9s.  Oj^.  was  proved  by  a  witness,  not 
a  iMe*payer,  and  by  a  receipt  signed  by 
Squirci;  Si.  4*.  3d.  was  proved  by  a  witness 
a  rate-payer ;  901.  4s.  6^.  was  proved  by 
witnesses,  rate-payers,  tmd  by  receipts  sign- 
ed by  Squire." 

A  rule  had  been  lAtained  by  Mr,  Brottg* 
ham  to  stay  proceedings  in  the  cause,  on  the 
ground  that  the  rate-payers  were  not  com- 
petent witnesses ;  as  they  were  liaWe  to  be 
re-assessed  for  any  deficiency  of  Squire  as 
collector,  and  therefore,  had  an  Interest- in 
favoar  of  the  plaintlfTs,  inasmuch  as  any 
verdict  gained  by  them  in  this  cause,  would 
by  ED  much  reduce  the  amount  of  that  de- 
ficiency. 

Sir  Jamei  SearkU  and  Sfr.  Oumey  now 
shewed  cause. — Even  if  the.  rate-payers 
were  incompetent,  it  has  been  decided  by  the 
Court,  in  Middteton  v.  Mellon,  that  Squire's 
receipts  were  evrdence ;  he  was  dead  at  the 
time  they  were  produced.  But  enough  has 
not  appeared  to  shew  that  the  rate- 
payers were  incompetent :  it  does  not  fol- 
low, that  because  they  were  assessed  in  the 
original  assessment,  diey  will  be  in  a  situ- 
ation which  will  render  them  liable  to  be  re- 
assessed, when  the  new  assessment  comes  to 
be  made.  To  disqualify  a  witness,  for  the 
purpose  of  such  an  objection  as  this,  he 
must  have  a  present  interest  in  the  event  of 
the  suit. 

Mr.  Brougham,  contrft,  contended,  that 
the  rate-payers  had  clearly  a  present  inter- 
est, inasmuch  as  they  were  liable  to  be  re- 
assessed ;  and  that,  if  it  was  to  be  contend- 
ed that  their  situation,  by  reason  of  altered 
circumstances,  rendered  them  not  so  liable, 
those  altered  circumstances  shotdd  be  shewn 
in  order  to  remove  the  disability.  As  to 
the  sums  proved  by  Squire's  receipts,  be 
admitted  that,  after  the  case  otAfiddieton  v. 
Melton,  he  could  not  successfully  argue 
against  the  admisubility  of  those  receipts  in 
evidence. 

Lord  Tenterdm. — I  think,  that  a  rate- 
payer was  under  these  circumstances  an  in- 
competent witness.  He  was  interested  in 
the  success  of  the  plaintiffs  in  this  cause  ; 
inasmuch  as,  by  the  amount  which  should 
be  gained  in  this  cause,  would  the  re- 
assessment be  reduced,  to  which  he  would 
fl  K 
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have  to  contribute.  But,  It  is  contended, 
that  the  rate-payer  might  possibly  not  be 
liable  to  contribute  to  any  re-assessment, 
because  his  situation  and  property  might 
be  BO  altered  when  the  re-assessment  should 
be  made,  that  it  would  not  reach  him.  I 
think,  however,  we  are  not  to  presume  that 
an  altered  state  of  things  will  take  place  by  the 
time  the  re-assessment  is  made.  The  Court 
never  raises  any  such  presumption.  If 
they  could  legally  have  done  it,  they  would 
havedonesoin  many  similar  cases — that,  for 
instance,  of  inhabitants  where  counties  or 
parishes  were  indicted  for  the  non-repair  of 
bridges.  Those  at  comntKU  law  were  not 
competent  witnesses,  for  the  reason  given  to 
support  this  very  objection — that  they  were 
liable  to  b^  rat^  for  the  repair,  in  case  the 


liability  to  repair  should  be  establislied 

against  the  county  or  parish  in  which  they 
resided.  Yet  with  equal  reason  it  miglvt 
be  presumed  that  they  would  not  be  inha-* 
bitants  when  the  rate  came  to  be  made. 

Mr,  Jtutice  Baykif  concurred. 

Mr.  Justice  Parke  said,  he  entertained 
some  doubt  upon  the  point,  whether  the 
rate-payer  was  incompetent  to  pron  the 
payment  in  question. 

The  Court  then  ordered  that  the  rale 
should  be  diseharged ;  the  plaintiffs  under- 
taking not  to  include  in  the  verdict  the  sum 
of  SU  4>t.  S4,  which  was  proved  by  a  ratei 
payer  only. 

Rule  accordingltf^ 


END  OF  HILARY  TERM,  1830. 
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1830.     >  WILSON  AKD  AHOTHER,  A88IO- 

April  50.  y        mieSi  e.  datiiom. 

Bankrupt — Notice  to  ditpuie  eommiisUm. 

A  flo/itv  ^hwn  to  attignee*  under  the  6 
Oeo.  4.  e.  16.  t.  90,  that  the  party  giving  it 
inlends  to  dispute  **  the  petitioning  creditor's 
debt"  ( without  adding  antfthing  morCi)  en- 
title* hm  merely  to  call  for  ftrooj  of  ^  debt 
*t0ieieiU  in  point  of  ammnt  at  fir  (mk  'of 
issuing  the  oommittion ;  and  ho  eoniiat  caU^ 
for  proof  ikat  it  mir  stfident  in  amauU  iu ' 
thg  time  1^  tie  act  1^  bankn^ptet^. 

Trover  by  the  assignees  of  a  bankrupt 
against  the  defendant,  who  claimed  under 
an  assignment  from  the  bankrupt.  Notice 
had  been  given  that  the  petitioning  credi- 
tor's debt  would  be  disputed. 

The  cause  was  triedf  before  Mr.  Justice 
Park,  at  the  Spring  Assises  for  Northumber- 
land, wlien  the  following  facts,  which  raised 
ihe  subsequent  questioo,  appeared.  Evi- 
dence  having  been  given  by  the  plaintiflb  of 
a  debt  (business  done  by  an  attorney  for  the 
bankrupt)  sufficient  in  amount  to  constitute 
a  ^ood  petitioning  creditor's  debt,  it  was 
objected  for  the  defendant,  that  it  did  not 
BuiBciently  appear  that  it  was  a  subsisting 


debt  at  the  time  of  the  act  of  bankruptcy, 
without  which  it  would  not  support  the 
commission.  They  then  put  in  the  proceed- 
ings under  the  commission,  in  which  was 
contained  the  adjudication  of  bankruptcy, 
and  the  date  of  the  act  upon  which  it  was 
founded ;  but  it  was  objected,  that  this  evi- 
deace  was  not  admissible,  inasmuch  as  the 
92nd  section  of  the  Bankrupt  Act,  which 
4done  made  the  proceedings  evidence,  ap- 
plied solely  to  those  fases  where  the  bank- 
'  rupt  himself  might  have  sustained  the  a^Mi 
before  his  bankruptcy.  This  latter  objec- 
tion, however,  was  overruled  by  the  learned 
Judge;  who  thought  there  was  sufficient 
evidence  of  a  good  petitioning  creditors 
debt,  and  the  plaintiffs  obtained  a  verdict. 

Mr.  Creaweli  now  moved  for  a  new  trial. 

[Upon  the  non-admissibility  of  the  pro- 
ceedings in  evidence,  the  Court  expressed 
an  opinion  in  his  favour.] 

Some  evidence  was  necessary  of  the  time 
of  the  act  of  bankruptcy. 

[Lord  Tenterden.—lt  it  were,  such  a 
notice  would  be  a  mere  trap.  It  must  be 
limited  to  the  very  thing  it  mentions.] 

The  effect  of  the  notice  was.  that  the  phin- 
tiffs  must  be  prepared  to  prove  that  there  was 
such  a  petitioning  creditor's  debt  as  would 
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be  sufficient  in  ]aw  to  support  a  commission. 
The  existence  of  the  debt  at  the  time  of  the 
bankruptcy  is  as  essential  for  this  purpose 
as  its  amount  or  nature  ;  and  consequently, 
that  the  plaintifis  having  given  no  evidence 
of  this,  uiled  in  establialuog  their  title  ai 
assignees. 

£on<  TenUrden. — We  are  to  consider 
what  the  import  of  such  a  notice  is,  as  un- 
derstood and  intended  by  the  parties  them- 
selves. Now,  it  is  certain,  that,  in  practice, 
the  notice  to  dispute  the  petitloniitt  credi- 
tor's debt  is  never  conridered  to  hare' a 
more  extensive  application  than  this,  viz. 
that  a  debt  shall  be  proved  to  have  existed 
sufficient  in  amount  to  support  a  commis- 
sion. If  the  defendant  wishes  to  dispute 
any  other  requisite  of  the  debt,  he  may 
easily  entitle  himself  to  do  so  by  expressly 
including  it  in  his  notice.  It  never  could 
have  been  intended  by  the  legislature,  that 
tlie  notice  should  have  any  further  afieot 
than  that  which  has  hitherto  in  practice 
been  invariably  assigned  to  it  It  would 
otherwise  have  been  useless  to  have  speci- 
fied particularly  that  notice  should  dao  be 
given  of  the  intention  to  dispute  the  act 
of  bankruptcy  and  tbe  trading ;  because,  if 
the  present  argument  were  to  be  successful, 
it  would  be  necessary,  ft>r  tbe  purpose  of 
shewing  a  good  petitioning  creditor's  debt, 
to  prove  that  an  act  of  bankruptcy  had  been 
committed  in  fact :  nay,  not  only  must  the 
act  of  bankruptcy  be  proved,  but  it  must 
also  be  ehewa  that  the  party  was  a  trader, 
otherwise  no  act  of  bankruptcy  could  have 
been  committed  by  him  ;  and  so  tite  whole 
4]ueati(M)  <^  title  would  at  once  be  started 
npon  tbe  plaintiff  without  any  previons 
vamii^  uid  the  ben^t  of  the  enaettnciU 
wonU  be  lost 

Mr,  Juttin  Bayle^  cmiearred,  thou^  he 
at  first  doubted,  whether  the  notioe  dm  not 
call  for  proof  a  petitioning  creditor's 
debt  at  the  time  tbe  act  of  bankruptcy  was 
committed. 

Mr.  Juttice  L'UlUdale. — I  am  f>f  the  same 
opinion.  Under  the  old  law,  the  general 
notioe  of  an  intention  to  dispute  tbe  bank- 
ruptcy called  for  full  proof  of  all  tbe  mate- 
rial facts ;  but  now,  by  the  6  Geo.  4.  c.  1 6. 
a.  90,  the  facts  are  severed ;  and  the  party 
)■  to  give  notioe  of  hia  intention  to  dispute 
**  wne,  and  which"  of  the  fiwti.  The  notice 


now  is  therefore  sufficient  to  call  for  proof 
only  of  the  particular  matter  specified. 

Rule  rejueed. 


18S0.   >  woen  amd  amothkb  v.  asBiM- 
May  1.  3  WOOD. 

Usury —Limitation  of  Action. 

The  Am  ed  which  the  year  begnUt  )n(Am 
ivAteA  an  action  for  penaltiet  ukder  the  It 
Annt^  U.  9.  e.  16,  masf  he  brought,  is  the 
time  when  the  umnbw  interest  ii  paid ;  and 
an  action  brought  after  a  year  from  that 
period,  ieoutqf  that;  although  it  be  brought 
within  a  year  after  the  paj/meiU  of  the  prtn- 
cipal. 

This  was  an  action  of  debt  on  the  Statute 
of  Usury,  I2Anne,  st.  2.  c.  16. 

Upon  the  trial,  before  Mr.  Justice  Bayley, 
at  the  Uet  Essex  Assizes,  the  then  Attorney 
General,  Sir  Januf  Scarlett,  on  behalf  of 
the  plaintifl^  suted  the  case,  of  which  the 
fi>llowing  were  the  material  facts 

la  tbeyear  1825,  Heaara.  Bngfatwen,  being 
in  partnenbb  at  Cmeihall,  in  Essex,  bor- 
rowed from  the  defendant  a  sum  of  SfiOOL, 
which  was  to  be  secured  by  a  mortgage,  to 
be  afterwards  executed,  of  freehold  proper^ 
in  that  county,  and  iu  itM  meantime  by  their 
promisaory  note  at  two  months.  The  de- 
iendaotsabaeqaently  insisted  that  the  agree- 
ment was,  that  certain  copylrold  premises 
were  also  to  be  included  in  the  mortgage, 
and  he  threatened  not  to  oom{^te  it,  unless 
tbey  vere  made  part  of  the  sacanty.  In 
consequence,  a  meeting  took  place  between 
the  parties,  at  which  the  defendant  agreed 
to  take  the  mortgage  on  the  scourity  of  the 
freehold  property  only ;  but  on  i»nditian 
that  Messrs.  Brigbtwen  woald  buy  front 
him  a  quantity  of  beans  and  baiiey  at  prices 
which  he  then  stated.  Tlie  negotiation* 
continued  down  to  September  1826,  till,  on 
the  S4th  of  that  month,  Messrs.  Brigbtwen 
agreed  to  make  the  purchase  of  tbe  beans 
and  barley  at  tlie  prices  specified,  and 
which  exceeded  their  value,  accordii^  (o 
tbe  then  market  price,  by  about  114/.; 
which  sum  was  to  be  given  express^  as 
a  bonus  (and  was  so  termed  by  the  de- 
fisfldant)  for  the  ooinpletion  of  ue  loan  of 
ibe  5,600i.  on  the  fieebeld  aeouHty  only* 
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On  the  24th  of  October  following,  the  mort- 
gage TVM  executed  by  both  partiet,  and  vaa 
antedated  to  the  9th  of  September*  the  pro- 
vigo  and  covenant  being  for  paymtnt 
]£d/.,  half  a  year's  intereit  at  five  per  cent, 
on  the  8t})  of  March  following,  and  for  the 
principal  sum  of  5,000^i  and  125/.  another 
half  y  ear*!  interest)  on  the  8  th  of  September 
foUowini^  On  the  10th  of  January  1827, 
Messrs.  Brightwen  paid  the  defencUnt  the 
full  price  of  the  beans  and  barley  according 
to  the  agreement.  On  the  25ih  of  AprH 
they  paid  123^  for  half  a  year's  interest  on 
the  5,000/.,  and  the  same  amount  on  the 
24th  of  October,  and  the  same  on  the  3rd 
of  April  1828.  This  action  was  commenced 
on  the  20th  of  September  1828.  The  de- 
claration was  of  considerable  length  ;  but, 
for  the  present  purpose,  it  may  be  sufficient 
to  observe,  that  it  contained  counts,  alleging 
the  receipt  of  usurious  interest,  in  some  on 
the  iSth  of  April,  in  others  on  the  24tb  of 
October  1827. 

No  evidence  was  adduced;  for,  on  the 
opening  of  the  above-mentioned  facts,  the 
learned  Judge  was  of  opinion,  that  the 
actioQ,  not  having  been  commenced  within  a 
year  after  the  25th  of  April  1827,  the  day 
on  which  the  first  payment  of  interest  was 
made,  was  not  brought  in  due  time,  within 
the  proviso  of  the  31  EUa.  c  5^  the  ofience, 
if  any  existed,  being,  in  his  opinion,  com- 
plete on  that  day,  when  interest  was  re- 
ceived, which*  with  Uw  bonus  paid  on  the 
10th  of  January  preceding,  amounted  to 
more  than  five  per  cent,  interest  for  half  a 
year  upon  the  loan;  and  he  referred  to 
IVade  V,  1ViUon(l)t  w  being  in  his  opinion 
expressly  in  point.  The  plaintifis  sub- 
mitted to  be  nposttited ;  but  now,  on  their 
behalf— 

Mr.  Serjeant  Stephen  moved  for  a  new 
trial.— He  submitted,  that  a  distinct  of- 
fence against  the  statute  was  committed 
by  the  receipt  of  every  sum  paid  for  interest 
during  the  period  of  Ibrbearance  contracted 
for  and  mentioned  in  the  mortgage,  and 
tlm  the  first  payment  of  interest  did  not 
take  in  the  whole  illegal  part  of  the  sum 
paid.  He  admitted  that  the  case  of  )Vade 
V.  Wiltom  was  similar  in  its  circumstances  to 
tlie  present;  but  he  contended,  that  the 
point  which  there  was  actually  d«cid«dt  was 

(1>  1  Emi.  199. 


not  inconsistent  with  the  present  agreement. 
The  Court  there  only  decided,  uuit  a  re- 
ceipt of  any  part  of  the  usurious  interest 
witliin  the  period  of  forbearance  made  the 
oSence  complete ;  but  it  did  not  follow 
from  that  opinion  of  the  Court,  that  the 
action  would  not  have  Iain  if  it  had  been 
founded  on  the  second  payment  instead  of 
the  first;  and  several  of  the  learned  Judges 
in  that  case  appeared  to  have  ooitsidered 
that  it  would.  Mr.  Justice  Lawrence  said, 
**  Here  is  a  premium  paid,  at  first,  which 
was  to  run  through  the  whole  year."  So 
also  Mr.  Justice  Le  Blanc  observed,  "  I  aea 
of  opinion,  that  at  least  one  moiety  of  the 
premium  is  to  be  apportioned  to  the  half 
year's  interest  received,  and  that  tlte  true 
spirit  of  the  agreement  was,  that  the  pre- 
mium was  to  run  through  the  whole  year  in 
proportion  as  the  interest  accrued."  So, 
here,  the  receipt  of  tlie  bonus  in  January 
1827  ran  throi^h  the  wlrale  year,  the  period 
of  forbearance,  and  infected  with  usury  all 
the  payiDWts  of  iptareat  made  within  that 
period. 

[JIfr.  JuMtiee  fioyiey.— You  seek  to  di- 
vide the  bonus.] 
Yes. 

[Mr.  Juatkt  Parke. — The  ctmsequence 
of  your  argument  might  be  this— If  the 
interest  were  reserved  monthly,  penalties  to 
thirty-six  times  the  amount  of  the  loan 
might  be  incurred  within  the  year ;  and,  if 
it  were  reserved  for  a  shorter  period — a 
week,  for  initanoe^the  penalty  would  be 
four  times  that  in  the  course  of  a  year.] 

That  eonsequenca  would  certainly  follow. 
In  iSoHrry  v.  Frwmm  (2^  where,  at  the  time 
of*  Ino  of  500/.,  itwasi^[recd,thatBonie- 
ihittg  BBore  than  lual  interest  diould  be 
paid,  and  immediately  after  the  advance  of 
the  money  and  execution  of  the  deed,  the 
borrower  paid  over  to  the  lender  50^ ;  and 
for  five  years  lie  paid  interest  at  five  per 
cent,  on  the  whole  500/. — it  was  held,  that 
an  action  brought  at  the  end  of  those  fiv« 
years  was  in  time,  every  such  receipt  of  in- 
terest having  been  usurious.  Now,  it  could 
make  no  si^tutud  di&rence,  whetlier  the 
bonus  were  given  at  the  time  of  the  loan,  or 
some  time  after,  as  in  tlie  present  case. 
Th^  mi(^t  be  treated  as  a  loan  of  5,000/., 
minus  1 14/. ;  and  there  was  a  continued 

(t)  1  Bos.  ft  FaL  361. 
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receipt  of  interest  on  the  whole  sum.  The 
case,  therefore,  establishes  the  proposition, 
that  successive  offences  may  be  committed 
by  successive  payments  of  Interest  on  the 
same  principal  sum  during  the  period  of 
forbearance  contracted  for. 

Lord  Tenterden. — I  am  of  opinion  tliat 
the  nonsuit  was  right,  and  that  the  action 
was  not  brought  in  proper  time.  The  facts 
are,  that,  on  the  SStb  of  April  1827,  the 
Brigfatwens  had  paid  and  the  defendant 
bad  received  the  sums  of  114/.  and  1S5/., 
making  together  X39l.,  for  the  forbear- 
ance of  5,000/.  for  half  a  year;  and  it 
IB  conceded,  for  indeed  it  is  manifest, 
that  an  action  might  then  have  been  main- 
tained for  the  penalty.  But  my  Brother 
Stephen  contends,  that  the  second  receipt 
in  October  was  also  an  offence  against  this 
statute;  but  this  can  only  be  correct,  by 
^ying,  that,  although  the  whole  bonus  of 
114/.  was  actually  received  in  the  pre- 
ireding  January,  yet  part  of  it  must  be  con- 
siders to  have  been  received  in  the  follow- 
ii^  October,  tf  this  be  not  so,  not  niord 
than  five  |wr  cent,  was  received  within 
a  year  before  the  commencement  of  this 
action.  It  is  contended,  that  the  case  of 
Wade  V.  fVilton  presents  no  objection  to 
the  argument  of  the  plaintiff  in  this  re- 
spect. There,  in  point  of  fact,  the  action 
was  brought  within  a  year  of  the  first  half 
year's  payment  of  interest ;  and  the  Court 
decided  ail  that  was  necessary  for  the  pur- 
pose of  that  case  :  they  decided,  that  the 
offence  by  that  payment  was  complete. 
The  observations  made  extra-judicially  by 
die  Judges  in  that  case  only  go  to  this— ^ 
that  even  if  the  usurious  bonus  could  be 
considered  as  apportionable  to  each  pay- 
ment of  interest  during  the  period  of  fiir- 
bearance;  yet  an  offence  sufficient  to  mun- 
tain  the  action  had  been  committed  in  the 
receiving  of  the  first  paymoit.  So  that  it 
merely  comes  to  this-— the  Court  in  that 
case  did  not  expressly  and  unnecessarily 
state  that  the  action  could  not  be  main- 
tained under  circumstances  like  the  pre- 
sent. But  the  plaintiffs  next  rely  upon 
the  case  of  V.  Freeman.  There,  the 

contract  in  the  first  instance  was  for  a  loan 
of  500/. ;  it  being  first  conmiimicated  to 
the  borrower  that  a  bonus  above  the  legal 
rate  of  interest  would  be  eiqiected.  Then, 


immediately  afler  the  advance,  50/.  was 
paid  by  the  borrower  back  to  the  lender.  The 
transaction,  therefore,  in  substance,  was  a 
loan  for  450/. ;  and,  the  interest  being  paid 
as  upon  a  loan  of  500/.,  the  receipt  of  the 
interest  at  any  time  was  usurious,  I 
merely  say,  that  that  was  the  judgment  of 
the  Court  in  that  case ;  it  is  not  necessary 
to  say  whether  they  drew  the  right  conclu- 
sion or  not.  The  facts  here  are  very  dif- 
ferent \  and  I  think  we  should  be  putting 
great  violence  upon  the  statute  if  we  were 
to  say  that  an  offence  could  be  committed 
by  the  receipt  of  the  second  half  year's  in- 
terest, when  the  full  amount  of  the  usuri- 
ous premium  had  been  actually  received 
previously  to  the  payment  of  the  first  half 
year's  interest.  I  think,  therefore,  there 
was  no  usurious  interest  taken  on  (his  loan 
a&er  the  payment  of  the  usurious  bonus. 
The  other  Judges  concurring — 

Rw  refitted* 


1830.    >  OBBABD  AND  AKOTBBR,  A88IO- 

May  3.  y  nebs  or  blovield,  e.  bbthaki 
BUI  of  Exchange — Cmndtrmlknu 

1 .  A  partial  failure  of  consideration  cannot 
be  given  in  evidence  in  annver  to  an  action 
on  a  bill  of  exchange  even  hetmen  the  ortgt^ 
nat  partiet.  The  remedy  for  tucb  partial 
failure  <^  considxta^Btn  ■«  to  Ac  ofrtenwrf  a 
crott  actum. 

2.  But  a  total  failure  of  consideration  ma§ 
he  gtwit  M  eoidmce  between  the  orignud 
partiet  at  an  antwer  to  Ike  adum. 

This  vnm  an  actiiHi  of  assumpsit  m  twA 
bills  of  exchange. 

Pka — The  general  issue. 

On  the  trial,  before  Lord  Tenterden,  at 
the  Middlesex  Sittings  after  last  term,  the 
following  appeared  to  be  the  principd 
facts : — 

In  the  year  1825,  Blofield  the  bank- 
rupt, a  perfumer  and  cutler  in  London, 
furnished  to  the  defendant,  who  was  the 
captain  of  an  East  Indiaman,  a  consider- 
able quantity  of  perfumery  and  cutlery 
goods,  to  take  out  to  India.  They  were 
delivered  ready  packed,  and  the  defendant 
had  no  opportunity  of  inspecting  them  be- 
fore he  arrived  at  the  end  of  his  voyage. 
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He  paid  a  coiuiderable  part  of  the  price  in 
cash,  and  for  the  remainder  the  bankrupt 
drew  upon  him  the  bills  in  question,  which 
were  dishonoured  when  due.  The  bank- 
rupt  paid  one  of  them  for  300/.,  and  the 
other  was  proved  by  the  holder  under  his 
commission.  The  necessary  formal  proofs 
having  been  offered,  an  objection  arose  as  to 
the  petitioning  creditor's  debt,  and  that  ob- 
jection was  renewed  upon  the  subsequent 
motion ;  but,  as  it  raised  no  point  of  im- 

Sortance,  it  is  here  entirely  omitted.  The 
efence  being  then  opened  on  the  merits, 
it  was  propcned,  for  the  defendant,  to  give 
in  evidence  Uie  written  contract  between 
the  bankrupt  and  the  defendant,  by  which 
it  was  stipulated,  that  the  goods  should  be 
charged  at  a  fair  marketable  price,  and  be 
of  good  merchantable  quality  ;  and  then 
to  oflfer  evidence,  that  they  were  in  fact  of 
so  inferior  quality,  that,  though  there  was 
at  the  Cape  of  Good  Hope,  where  they 
were  first  unpacked,  a  great  demand  for 
goods  of  that  description,  when  they  were 
there  offered  for  sale,  the  defendant  could 
only  dispose  of  them  by  auction,  and  they 
produced  about  ISOt.  less  than  the  price 
charged  for  them  by  the  bankrupt.  For 
the  plaintiHa,  it  wai  urged,  that  proof  of 
these  facts  would  constitute  no  defence,  a 
partial  failure  of  consideration  being  no 
answer  to  an  action  on  a  bill  of  exchange ; 
and  for  this,  Tye  v.  Givsnne{l)  was  cited. 
His  Lordship  was  of  this  opinion;  and 
that  the  remedy  for  a  partial  failure  of 
consideration  could  be  obtained  only  by  a 
cross  action.  A  verdict,  therefore,  having 
passed  for  the  plaintiff  for  the  fidl  amount 
of  the  bill— 

Mr.  Attornej/  Ogneral  (Sk  Jamet  Scar- 
lett) now  moved  for  a  new  trial.  — He 
contended,  that  where  the  parties  to  the 
bill  were  in  iact  the  aame  parties  be- 
tween whom  the  original  contract  had  been 
made,  any  defence  which  would  have  been 
available  in  an  action  founded  directly  on 
the  contract,  would  also  apply  to  an  action 
on  the  bill ;  that  the  mere  giving  of  a  bill 
of  exchange  for  the  price  of  the  goods 
could  not  put  the  parties  into  a  different 
situation,  or  vary  their  mutual  rights ;  and 
that,  therefore,  between  these  parties  it 
was  competent  to  him  to  prove  that  the 

(i>  S  Canpb..34€. 


bankrupt  had  been  paid  enough.  Besides, 
the  case  might  be  put  on  another  ground, 
viz.  that  the  transaction  was  a  mere  fraud 
on  the  buyer,  giving  him  a  right  to  treat 
the  contract  as  having  failed  altogether ; 
that  would  be  a  good  answer  even  to  an 
action  on  the  bill:  Lewis  v.  Cosgrave(2), 
Archer  V.  Bamford(S).  Neither  could  it 
be  said;  that  by  the  delay  the  defendant 
had  affirmed  the  contract ;  for  he  had  no 
opportunity  of  inspecting  the  goods  till  bis 
arrival  at  the  Cape,  and  though  he  had 
there  sold  them,  as  the  best  course  for  die 
interest  of  both  parties,  and  alUiough  Uie 
proceeds  were  money  had  and  received  to 
the  bankrupt's  use,  they  might  be  set  off 
against  the  money  actually  paid  by  the  de- 
fendant at  the  time  of  the  purchase. 

On  the  latter  point,  the  Court  gave  Mr. 
Attorney  Gener^  no  rule,  Upon  the  first 
they  took  time  to  consider ;  and,  on  the  7th 
of  May,  the  judgment  was  delivered  in  the 
f<dlowing  terms  by-^ 

Lord  Tenterden. — [After  stating  the  facta 
of  the  case,  his  Lordship  proceeded] — ^The 
case  of  Tye  v.  Oynmne,  which  was  cited  at 
the  trial,  and  others,  which  are  all  col- 
lected in  my  Brother  Bayley's  work  on 
Bills  (page  S95  and  396,  4th  edit.)  are 
authorities  to  shew,  that,  though  a  total 
want  of  consideration  may  be  shewn  in 
answer  to  an  action  on  a  bill  of  exchange, 
a  partial  failure  of  consideration  only  cannot 
be  so  shewn  as  a  defence ;  and  upc»i  the 
authority  qf  those  cases,  we  are  of  opinion 
that  the  decisitm  at  Nisi  Prius  was  right, 
and  that  there  should  be  no  rule  tat  a  new 
trial. 

Rule  refused. 


May  4. 

^  WILBRAHAK*.  WARTNABT. 

Insurance —  Treaty  mith  Portugal — Agent. 

1.  By  the  articles  qf  a  treaty  betveeu 
Oreat  Britain  and  Portugal,  a  full  recipro^ 
cal  liberty  of  commerce  and  navigation  was 
given  as  to  all  goods,  except  'articles  the 
property  qf  enemies  qf  either  power,  or  con- 
trahand  <^  *ar.    TTw  next  article  spectfifd 

t)  tTauL  >. 
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certfdH  partiaU^n^s,  which  wen  to  he  com* 
sidered  a$  contraband  or  prohibited.  A 
previous  article  gave  to  the  Portuguese  go- 
vernment the  right  of  pre-emption  at  to  arti- 
clet  of  military  and  naval  stores  imported 
into  their  dominims,  and  tohieh  they  might 
be  desirous  of  taking  for  their  own  use : — 
Held,  tlutt  the  exception  as  to  conlraband 
applied  only  to  the  itme  of  war. 

%.  Where  arms  and  arammnition  were  ex- 
ported openly,  and  described  im  the  manifeit ; 
and  seiiud  by  the  government  of  the  country 
of  intended  importation  b^ore  they  were 
landed;  and  the  informaliem  which  led  to 
(Ac  seizure  had  been  given  by  the  agent  of 
(Ae  consignor,  who  at  the  time  acted  bon& 
fide  Jor  the  benefit  of  the  parties : — Held^ 
that  the  underwriter  was  liable,  although  the 
landijtg  had  been  thus  prevented  and  the 
seimtre  accderatedt  by  the  agent  of  the  con- 
signor. 

This  was  an  action  on  a  policy  of  insur- 
ance on  goods  specified  at  the  foot  of  the 
policy  to  be  "  muskets,  pistols,  steelyards, 
gunpowder,"  &c.  by  the  ship  Comet,  at 
and  from  London  to  Madeira,  valned  at 
80(W.  The  declaration  went  for  a  total 
lo«B  by  reaaon  of  the  leisure  and  detention 
of  the  goods  hy  the  persons  nenriaing  the 
powera  of  gorernment  at  Madeira. 

The  cause  was  tried,  before  Lord  Tenter- 
den,  at  the  last  sittings  at  Guildhall,  when 
the  fcdlowing  appeared  to  be  the  materiel 
facts 

The  insurance  was  eil^cted  for  the 
plaintiff  by  a  Mr.  Hawkins,  a  broker. 
The  Comet  arrived  at  Madeira  with  the 
insured  goods  on  board  on  the  18th  of 
April  1 829.  The  captain  went  on  shore  on 
that  day,  and  reported  the  vessel  at  the 
custom-house ;  the  cargo  was  described  in 
the  manifest  and  cocket,  which  were  in- 
spected there.  The  next  day  a  guard  of 
Budiers  waa  sent  on  boardi  and  took  put- 
session  of  the  plaintiff's  goods.  On  the 
KSrd*  they  were  t^en  out  of  the  ship  to 
the  gOTCttior's  palace,  and  were  never  ob- 
tained back.  The  captain,  on  going  ashore, 
saw  and  communicated  with  Mr.  Dunn, 
the  i^intiff's  correspondent  and  consignee 
at  Madeirai  and  delivered  to  him  a  letter 
from  the  plaintiff,  inclosing  the  invoice  and 
bill  of  lading.  On  behalf  of  the  defendant 
s  copy  of  &is  letter  waa  put  in.    It  ap- 


peared to  -be  dated  the  S5th  of  March 
1889,  and  stated,  that  the  plaintiff  having 
been  furnished  with  &  letter  of  introduction 
to  Mr.  Dunn's  firm,  had  made  an  essay 
shipment  to  them  of  the  goods  in  question, 
understanding  that  such  articles  were  in 
demand  at  Madeira;  and  authorizing  them 
to  act  with  the  goods  as  if  they  were  their 
own,  A  letter  waa  also  given  in  evidence 
from  Messrs.  Dunn  &  Co.  to  the  plaintiff, 
in  answer,  dated  the  8th  of  May  1839,  of 
which  the  following  is  an  extract :  "  We 
are  sorry  to  infi>rm  yon,  that  this  will 
prove  a  most  unfortunate  specnUtion  for 
you;  and  whoever  informed  you  that  such 
articles  were  in  demand  here,  must  have 
been  quite  ignorant  of  the  trade  and  cir- 
cumstances of  this  island.  Articles  of 
your  manufacture  are  not,  nor  ever  were 
s^eable  here ;  indeed,  they  are  not  per- 
mitted to  enter  except  for  exportation. 
But,  circumstanced  as  we  now  are  here, 
having  lately  undergone  a  change  of  go- 
vernment from  a  liberal  to  a  most  despotic 
one,  and  the  present  government  fearful  of 
a  reaction,  it  is  almost  as  unfortunate  to 
us  as  to  yourself  baring  such  a  consign- 
ment ;  and  had  we  not  been  apprised  in  it 
previoasly  by  Mr.  Hawkins,  the  ecn- 
seqnences  might  have  been  most  serions 
to  us ;  but  immediately,  on  receiving  his 
letter,  advising  us  that  you  were  preparing 
these  articles,  we  waited  upon  the  gover- 
nor, and  informed  him  what  we  were  ex- 
pecting, and  gave  him  the  letter,  so  that  he 
was  prepared.  Had  they  come  without 
any  previous  advice,  we  should  probably 
have  been  imprisoned  or  insulted  by  the 
soldiers  and  populace ;  and  we  believe  the 
governor  sttll  suspects  we  are  in  corre- 
spondence with  the  constitutional  party  in 
England,  and  that  these  arms  were  in- 
tended for  a  eounter-revolution,  and  the 
letters  mwdy  written  M  a  dec^on.  He 
has  taken  possession  of  the  whole,  having 
sent  soldiers  on  board  the  Comet  to  con- 
duct the  consignment  to  the  castle,  where 
it  now  remains.  We  wished  it  to  remain 
on  board  and  go  back,  but  he  wonld  not 
aHow  that,  and  we  believe  he  will  not  give 
them  up.  The  sooner  they  are  removed 
the  better ;  and,  when  the  Comet  comes 
out  again,  agree  with  the  captain  to  carry 
them  back  in  case  the  governor  will  give 
them  up,  which  we  tMmc  we  can  compel 
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bim  to  do,  and  if  he  refasps,  you  must 
complain  to  our  government." 

Upon  these  facts  it  was  contended,  on 
behalf  of  the  defendant — first,  that  this 
was  an  ill«gal  adventure,  the  importation 
of  the  arms  being  prohibited  by  the  com- 
mercial treaty  between  Great  Britain  and 
Portugal  of  the  19th  of  February  ISIO. 
ThAt  treaty  contained  stipulations  for  the 
i^emoral  of  prohibitory  duties  and  regula- 
tions, and  for  a  full  and  free  liberty  of 
trading  between  the  two  countries,  with 
certain  ezceptifHis  specified  in  the  S7th 
and  X8th  artidea.  The  87th  declared, 
*'  That  the  reciprocal  liberty  of  commerce 
and  navigation,  declared  and  announced 
by  the  treaty,  shdl  be  considered  to  ex- 
tend to  all  goods  and  merchandise  what- 
ever, except  articles  the  property  of  ene- 
mies of  either  power,  or  contraband  of 
war."  The  28th  declared,  "That,  under 
the  name  of  contraband  or  prohibited 
articles  shall  be  comprehended,  not  only 
anas,  cannon,  accoutrements,  &c.,  muskets, 
and  gunpowder,  but  generally  all  other 
articles  that  may  have  been  specified  as 
contraband  in  any  former  treaties  con- 
cluded 1^  Great  Britain  or  Purtugal  with 
other  powers ;  but  goods  which  have  not 
been  wroni^t  into  the  form  of  warlike  in- 
struments, or  which  cannot  become  such, 
shall  not  be  reputed  contraband,  still  less 
such  as  have  been  already  wrought  and 
made  up  for  other  purposes,  all  which 
shall  be  deemed  not  contraband,  and  may 
be  freely  carried  by  the  subjects  of  both 
sovereigns,  even  to  places  belonging  to  an 
enemy,  excepting  only  places  besieged, 
blockided,  or  invested  by  sea  or  land." 
Therefore,  the  28th  article  was  directed  in 
terms  against  all  these  goods,  except  the 
ateel-yanls.  In  respect  of  these  articles, 
the  cases  of  ffilson  v.  Marryatt{l),  and 
Parian  v.  Z>tcA(2),  have  decided  diat  a 
pcdicy  in  which  are  inciuded  pnAibited 
articles  as  well  as  those  not  prohibited,  is 
akogether  vmi.  Conceding,  however,  that 
this  importation,  thoi^h  ill^al  according 
to  the  law  of  Portugal,  is  not  to  be  so  con- 
sidered according  to  the  English  law,  yet, 
information  having  been  given  by  the  agent 
of  the  consignor,  which  led  to  the  seizure 

(1)  8  Terra  Rrp.31. 
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of  the  goods ;  the  loss  was  the  act  of  the 
assured  himself.  Conceding  also,  that  a 
smuggling  transaction  may  be  made  a 
valid  matter  of  insurance,  still  the  goods 
must  be  smuggled,  and  not  as  good  as 
proclaimed  in  the  market-place.  Again,  if 
it  be  said,  that  the  adventure  might  have 
been  legalized  by  a  licence,  the  want  of 
one  was  the  want  of  a  necessary  docu- 
ment, with  which  the  assured  ought  to 
have  been  prepared. 

In  answer  to  this,  the  plaintifTs  counsel 
contended,  that  the  words  "  contraband  of 
war"  bad  reference  only  to  importations  in 
time  of  war,  renderii^  the  goods  liable  to 
be  seised  by  belligerents ;  nothing  conld 
be  contraband  of  war  in  a  state  of  peace, 
such  as  subsisted  at  the  time  of  this  loss ; 
and  that  the  letters  shewed  that  there  was 
no  illegality  in  the  transaction :  on  the  con- 
trary, that  the  goods  were  coming  openly 
without  di^^ise,  and  under  a  belief  that 
they  could  M  l^pdly  imported  and  brought 
to  market. 

Lord  Tenterden,  on  the  first  point,thought 
the  answer  by  the  plaintiff's  counsel,  ^at 
the  exception  in  the  treaty  applied  only  to 
a  time  of  war,  was  sufficient  to  meet  the 
objection:  and  upon  the  second, he  thought 
tbat  Messrs.  Dunn  &  Co.,  who  bad  a  right 
to  expect,  when  they  received  the  plain- 
UfiTs  letter,  that  the  goods  would  arrive, 
not  as  smn^led  goods,  but  declared  in 
the  manifest,  were  justified,  in  order  to 
protect  themselves  and  the  interest  of  their 
consignor,  in  giving  notice  to  the  governor. 

The  jury  having  found  a  verdict  for  the 
plaintiff, — 

Mr,  Bnughatn  now  moved  for  a  new 
trial,  and  again  ui^ed  the  preceding  objec- 
tions. On  the  first  point  he  contended, 
that,  by  the  87th  and  88th  articles  of  the 
treaty,  the  Portuguese  government  re- 
served to  itself  ihe  general  power  of  pro- 
hibiting the  importation  of  Uie  goods  ex- 
cepted in  those  artielee,  whicb  oUierwise 
it  could  not,  under  the  general  stipulations 
of  the  treaty,  have  prohibited  at  all ;  and  that 
the  expression  "  contraband  of  war"  was 
used  as  conveying  a  general  idea  of  those 
diings  which  it  would  be  the  policy  of  the 
government  to  prohibit — such  as  arms  and 
ammunition ;  and  ^at  the  88th  article  used 
the  expression  "  contraband  or  prohibited" 
i  L 
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for  the  isma  purpose.   Had  ik  b«en  neant 

only  to  prffveot  th«  inportatioQ  <^  those 
articles  into  the  ports  an  enemy  of  either 
party,  the  words  "  even  to  piaoes  belonging 
to  an  enemy"  in  the  28th  article,  would 
have  been  unnecessary.  A  contrary  inter- 
pretaUon  would  lead  to  the  irresistible  in- 
ferencot  that  any  merchant  was  to  be  at 
libertyt  without  any  Umitt  to  land  ia  any 
part  of  the  dominiona  of  Portugal  those 
very  articles,  which  it  was  most  against  her 
ioterast  to  have  imported.  It  follows,  that 
tfaa  proper  ooastructioa  of  the  words  ia, 
that  this  was  meant  aa  a  (general  prohibi- 
tion for  purposes  of  municipal  pdiey ;  and 
consequently,  that  thia  was  an  iUegal  im« 
portatifH),  and  m  illegal  risk,  which  ought 
not  to  be  cast  upon  the  securities,  Svt 
secondly,  theoonununicationviade  by  Duna 
&  Co.  to  the  governor  put  the  underwriter 
in  a  worse  conditwo  than  he  ought  to  hava 
been  put  in.  if  this  is  to  be  taken  as 
a  sniii^ting  tranaactioiy  aurely  tike  parties 
were  bound  to  have  concealed,  instead  of 
publiiJuag  it.  Butt  ia  answer  to  thist  it 
way  be  aaid,  tha  cocket  it«elf  would  have 
given  the  same  infomiation,  and  the  goods 
might  hava  baao  aaimd  at  all  events.  StiU« 
bad  tbay  bean  seiiad  af^r  they  had  bean 
landed  in  thaordinavycounat^cammareo 
and  navigatioo,  the  risk  would  «ot  have  hew 
covered  by  the  policy.  For  this*  the  case 
of  Broim  V.  CiWstffKt  (3)  ia  an  authority. 
Tha  aeiaure,  therefore,  which  took  pUce  in 
consequence  of  Dunn's  communication^  pra- 
vent^  the  landing  i  and  where  a  risk, 
which  is  not  witbia  the  poHcyi  is  prevented, 
and  another  incnnred,  by  the  mere  act.  of 
the  assured  or  his  agent,  the  underwriter 
iiopt  liable  fin:  the  latter.  This  was  h^  in 
Uie  cava  of  <y^aU$  t.  tk^  Hoy/cU  Bxdumgt 

XMr4^  %mtfr4».^~0^  tba  laat  point  we 
ava  all  of  opifiioa  thai  aa  rule  sWuld  be 
grapMdt  beoawe  it,  ammm  tl»at  tha  com* 
mmuoation  mads  by  Dura  &  Co.  wes  made 
wndear  emsiidcpatda  and  just  appa^n***^ 
«oli  oaJy  ft}*  ^  aaiBH^  of  the  goodft>  hnt 
for  thw  owa  personaji  aafety,  yet,  ait  tha 
Mu»s  tiiach  vndar  a  ^oeption  that,  tbou^ 
the-  gffvarjHw  pmbably  woidd  oat  aUow  li* 

(9>  SCuiiik.  161. 

i4>  a  Camik  t46. 


goods  to  be  ]aaded,  they  might  ulciaaately 
be  restored.  He  was  doing  what  be  coo- 
sidered  the  best  for  all  partiaa  intareated 
in  the  adventure.  Upon  die  fint  point  we 
will  look  into  the  treaty. 

On  the  8th  of  May  hts  IiordsMp  deli- 
vered the  judgment  of  the  Court  in  Che 
following  terms — 

"  The  question  arises  cat  tba  cqnitrae- 
tioa  of  a  treaty  of  comraerca  betwaea 
&aat  Britain  and  Portugal ;  and  it  waa 
presented  to  us  upon  the  S7th  and  S«th 
articles  of  the  treaty  only.  But  it  be- 
came neeeaawy  to  look  at  the  whole  of 
the  treaty;  the  17th  article  beeoasea  a 
material  one  to  the  determiaatian  of  the 
point  before  us.  By  that  article  the  right 
of  pre-emption  as  to  articles  of  military 
and  naval  stores  brought  into  the  ports 
of  the  Prince  Regwt  of  Portugst  was  re- 
served to  tha  Portugueaa  governsseaA,  aad 
such  of  those  articlea  as  tbey  might  be  de- 
sirous of  taking  for  thsM-  own  use  shoiM 
be  paid  for  without  delay  at  the  prVJes  «^ 
pointed  by  the  proprietors,  who  should  aot 
be  compiled  to  sell  them  on  aay  atber 
tenaa.  That  axticle  appliea  genarally  to 
gooda  kapMted  by  the  subjeeta  of  fmign 
powers,  as  well  aa  of  the  two  oontraotiBg 
parties ;  and  the  right  of  pitft'emptMn  gtvea 
to  the  Frinee  Regent  of  Por tugaJ^  sbeva 
that  the  importattoa  of  military  and  oaval 
stores  gmeraUjf  wm  not  cooaideijed  ub> 
lawful.  Then,  the  27tk  and  a8th  arti- 
cles except  from  the  rccipcocat  Uberty  of 
a(Hnm«rce  annouaoad  by  the  treaty,  all 
goods  cQOtrabaad  of  war,  and  deacribe  the 
articles  which  are  namt  to  bft  oonqwe- 
bended  under  that  taras.  Those  aitieka 
^ply  Qidy  to  the  tommevce  of  the  cob- 
tMctii^  parties ;  aad  wa  think  the  aa:pMs- 
aion  "  Qontrahaad  of  war,."  oDnatruina  thaae 
proriaiona  alc«g  with  the  17th  artick»  bad 
reftnnoo  only  to  importMioaa  aa  a  tisM 
vhea  eithtt  country  waa  in  a  alale  of  iRar. 
The  present  iswortation,  tharefere,  waa 
not  unUwfUL  and  tba  verdict  foe  the  ^ain- 
tiff  was  rights" 

Rule  t^utd. 
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Poliej/  of  Insurance — Premium  returned. 

By  tit  Urm  of  a  poUcp  of  mmmmw,  U 
mu  fimiM  that  tim*  »ImM  bt  a  pr«f$r 
lioNOte  fvtem  ^  ^rtntiM;  **Jbt  mgnfim- 
commeneed  month,  if  tkt  ship  thaald  69  aiu», 
OE  LAX>  vp;"—- /r«U,  tkiU  tkt  mrdM  "Imid 
9p*'  liu$  tPWWBtoJ  mith  the  ward  " mid" 
meant  a  purmmunt  laying  up ;  (md  ml  owe 
wkich  toA  piaee  merefy  for  the  purpote  of 
repmnagtk*  Mp, 

ABiumpnt  by  the  Sc.  Paniek's  AsraraiKe 
Company,  m  the  name  of  their  secretary,  for 
Ae  Mlance  of  an  account  alleged  to  be  dae 
from  the  ddbttdaot,  an  inturaaoe*broker,  for 
piMHiim  on  pt^KNi  cflftctsd  hf  (he  OAU* 

The  cauie  waa  tried,  before  Lord  Ten- 
ttrden.  at  the  SittiMB  before  cbis  temii 
wbea  tin  folkmbg  focts,  upon  which  Um 
qwatimi  vtas  afterwards  ruaedi  appeared. 

At  the  foot  of  the  policies  in  question 
there  was  a  reservation  binding  the  com* 
pany  to  return  a  proportioMte  part  of  the 
premtams  '*for  every  unoommeneed  month, 
if  the  ships  should  be  sold  or  laid  up.** 
One  of  the  ships  insured,  witMn  the  period 
eoveired  by  the  policy,  was  laid  np  Jar  lAe 
parpeie  of  report,  from  the  dose  of  March, 
until  the  beginning  of  May,  bnt  kfterwairds 
proceeded  on  the  voyage  insured.  The 
question  then  was,  whether  that  was  a  lay- 
ing up  of  the  vessel  within  the  meaning  of 
tlw  above  danse>  His  Lordship  was  of 
opinion  diat  the  words  **hud  up"  thus 
coupled  with  the  word  **sold,"  meant  a 
laying  up  6f  the  ship  for  the  season,  with- 
out any  intention  of  emptoyitv  her  again 
dmrhig  the  year.  A  verdiet  having  been 
foaad  for|the  plakitiff— 

Afr.  Campbell  now  moved  to  enter  a  non- 
suit.— Upon  the  plain  comtracticm  of  this 
daase,  the  intenticm  of  the  parties  was,  that 
there  should  be  a  proportional  return  of 
premium  for  every  entire  month  during; 
which  the  ship  should  be  out  of  employe 
ment  t  that  is  to  say,  while  die  risk  was 
suspended  the  premium  ^sbraM  cease  to 
be  payable  \  and  therefiHre,  the  montfa  of 
April,  for  the  whole  ef  which  she  was  laid 
up,  was  an  uncommenced  month  wHhin  the 
meaning  of  the  words.   The  cUiue  meant 


'  DO  risk,  no  premium.'  The  observations 
made  by  Lord  Mansfield  in  Steoenton  v. 
S»m{l%  shew  the  liberalinr  with  which, 
contnelsof  insanace  ought  to  be  flonatmed* 

Lord  Ttnt9rdm,'^l  think  the  wuda 
**  laid  up."  conneoted  thus  with  the  word 
"  stM,"  most  mean  laid  np  in  an  evnit  ti- 
mfiar  to  that  wbkb  would  be  the  case  if  ibe 
riiip  were  sold ;  that  is,  such  a  laying  up  aa 
should  pu<  a  final  md  to  the  voyage. 

The  other  Judges  oMMurred. 

Rwk  r^imd. 


1830.     I   HOBSFALt.    AND    AHOTHBR  V. 
May  4.    5     fiUNTLBROT  AHD  AKOTHIB. 

Bv^er  and  Seller — Broker, 

1.  A  dfoAer  bought  good$fbr  a  party  im- 
knam  to  the  tidier.  The  teUer  gave  the 
broker  a  doaiment  wMeh  enabled  the  bn^ker 
to  melead  hie  priMipal  into  the  belief  that 
the  g«od»  were  boaght  mder  a  cottttaet  dif' 
ferent  from  that  ilnder  nhiek  they  really 
The  principal  paid  the  broker  for  the 
goods  according  to  the  contract  repretented 
by  him  :—-HeUi,  that  as  the'  teller  had  en- 
abled the  broker  to  praetiee  the  deception,  he 
could  not  afterwards  resort  for  paymenii  to 
the  seller. 

%.  If  a  broker  state  to  hU  principal,  lAe 
bvyer,  a  dWermt  eontraet  from  that  mder 
Mkiek  ike  broker  bought,  taid  the  principal 
kast  baitA  GAe,  adopted  the  contract  st4Ued  hp 
the  broker,  Semble  that  the  leUer  cannot  uf- 
tenvards  call  vpon  the  prmcipal :  because  the 
Mflermtist  sue  upon  the  contract  imdemftick 
the  goode  were  sold. 

Assumpsit  on  counts  for  goods  sold  and 
delivered,  consisting  of  eight  lots  of  ivftry. 

Pfen— The  general  issue. 

The  cause  was  trieil,  before  Mr.  Justice 
Parke,  at  the  last  Assfstes  for  the  eottbty  of 
Lancaster ;  when  the  fdlowing  appeared  M 
be  the  principal  fhcts  t'— 

The  plaintiffii,  merchants  at  Liverpool, 
put  the  ivory  in  question  up  to  suetioft  on 
the  0th  of  May  ]8!e9,(by  Shand  te  HofS^ 
fall,  aneUoneers,)  Which  was  bought  by 
Messrs.  Lloyd  ft  Williams,  brokers, 'for 

(1)  3  Burr,  itft  ;  iW.BI.  315. 


Digitized  by 


S60 


COURT  OF  KINO'S  BENCH : 


the  defendants.  Williams  attended  the  sale, 
and  the  lots  were  knocked  down  to  him  ; 
lind  he  sent  in  a  bought  note.  The  cata- 
logue of  sale  stated,  that  payment  was  to  he 
made  hy  known  buyers,  "  at  two  and  two 
months  (a  familiar  expression  among  mer- 
chants, meaniii|[  by  bills  at  two  months  date 
to  be  given  at  the  expiration  of  two  months), 
but  by  strangers,  on  the  delisery  of  the  6t//s 
of  jpareeltt  by  good  bills  on  London  not 
exceeding  three  months,  to  be  made  into 
cash  within  four  months."  This  catalogue 
was  given  by  the  jdaintifib  to  Lloyd  & 
Williams,  who  sent  it  with  the  ivory  to  the 
defendants,  together  with  the  foUowii^ 
invoice : — 

« Bought  from  Horsfall  &  Tobin,  by 
Shand  Sc  Horafiill,  to  he  equal  to  cash  in 
four  months,  eight  lots  elephants*  teeth." 

Lloyd  &  Williams  then  drew  bills  on  the 
defendants  for  the  amount  at  four  months, 
which  the  defendants  accepted  when  in  the 
hands  of  Lloyd  &  Williams,  bankers,  to 
whom  they  had  been  previously  indoned. 
Before  two  months  had  expired  after  the 
sale,  Lloyd  &  Williams  atopped  payment; 
and  the  plaintifi  then,  on  inspecting  their 
books,  discovered  that  the  defendanu  were 
the  real  purchasera  of  the  ivory  in  questimi* 
Their  c(»itract-book  contained  the  following 
entry ; — 

"  Bought  from  Horsfall  &  Tobin,  by 
Shand  &  Horsfall,  on  account  of  R.  Famt- 
leroy  ^  Son^  elephant  teeth  as  under,  pay- 
able at  two  and  two  months,  6th  of  May 
1829." 

And  the  contract  in  the  bought  note  waa 
stated  in  the  same  manner 

The  defence  on  tlie  merits  was,  that  the 
defendants  had,  under  the  circumstances, 
discharged  themselves  by  their  payment  to 
the  i^nts,  tlirough  whom  they  had  made 
the  purchase,  they  not  having  been  known 
at  the  time  as  purchasers.  But  another  ob- 
jection occurred  to  the  learned  Judge  as 
fatal  to  the  plaintiffs'  claim,  viz.  that  as 
Lloyd  &  Williams  had  sent  in  to  the  de- 
fendants a  statement  of  a  contract,  differing 
from  that  under  which  they  had  bought 
from  the  plaintiffi,  the  former  being  a  con- 
tract to  be  equal  to  cash  in  four  months  by 
present  bills,  whereas  the  latter  was  "  at 
two  and  two  months this  difference  pre- 
vented any  contract  at  all  from  arising  as 
against  the  defendHUi;  tbeplaintiffi  were 


bound  to  shew  that  the  defendants  bad  au- 
thorized or  ratified  this  contract  on  which 
the  action  was  brought — namely,  at  two  and 
two  months  *,  but  here  the  assent  of  the  de- 
fendants was  to  a  different  one,  under  which 
payment  was  to  be  made  in  a  difierent 
manner.  Upon  this  ground  he  nonatiited 
the  plaintiffs. 

Mr.  F.  Pollock  now  moved  to  set  aside 
the  nonsuit. — If  the  defendants  have  not 
paid  anybody  for  the  ^oodt,  (and,  for  -the 
purpose  of  this  otgection,  it  mnat  be  so 
taken,)  as  they  have  ^t  them  from  the 
agents  with  an  express  mtimation  that  they 
were  bought  from  the  plaintiflls,  they  are 
bound  to  pay  the  i^intiflb,  and  they  have 
no^right  to  say  they  received  them  under  « 
different  contract;  besides,  the  plainti^ 
having  waited  until  tlie  extrwve  period  of 
credit,  under  either  view  of  circumstances, 
had  expired,  may,  now  that  they  have  dis- 
covered that  the  defendants  were  the  real 
purchasers,  follow  the  goods  into  their 
liandfl.  If,  however,  it  be  said  the  defen- 
dants have  paid  for  diem,  the  fiKts  attend* 
ing  this  supposed  payment  must  be  attend- 
ed to  i  and  it  appears  they  permitted  their 
broker  to  on  them,  and  accepted  the 
bills  in  the  hands  of  the  broker's  banker, 
he  having  already  indorsed  and  negotiated 
them.  Their  proper  course  wouM  have 
been  to  inquire  whether  the  proeeeds  came 
into  the  phuntiffs'  hands. 

The  Court  took  time  to  consider,  and  on 
the  10th  of  May  the  judgment  was  de- 
livered in  the  following  terms  by — 

Lord  Tenterden. — [After  stating  the  faets, 
hia  Lordship  procMded] — By  the  cau- 
li^iie  sent  to  the  defencunta,  they  would 
see  that  payment  was  in  their  case  to  be 
made  (they  being  strangers)  on  the  delivery 
of  the  bills  of  parcels,  by  present  bOls  to  he 
made  into  cash  in  four  mdnths.  Accord- 
ingly, the  brokers,  who  had  actually  made 
the  purchase,  at  that  time  drew  on  the  de- 
fendants, and  they  accepted  bills  for  the 
price  of  the  ivory.  Now,  the  contract  under 
which  the  brokers  bought  it  was,  that  it  was 
to  be  paid  for  "  at  two  and  two  months" ; 
and  my  Brother  Parke,  at  the  trial,  thought 
that  no  other  contract  could  be  substituted 
for  that,  as  between  the  broker  and  the  de- 
fendants, so  as  to  hold  the  defendants 
liable.   That  is  a  pfunt  which  is  undpubt- 
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edly  of  great  importanctt  In  merouitile  con- 
cernB  ;  but  we  abstain  on  the  present  occa- 
sion from  giving  any  opinion  upon  it,  inas- 
macfa  as  we  think,  that  as  the  j^aintiffs,  by 
putting  the  catak^e  <^  sale  into  the  bands 
of  Lloyd  &  WiUuinu,  the  bn^ri,  gave 
then  an  c^portunity  of  miileadii^  the  de- 
fendants, and  the  mfendants  were  thereby 
led  to  believe  that  the  contract  ander  which 
they  were  to  be  charged,  was  that  stated  to 
them  by  Lloyd  &  Williams ;  they  were 
therefore  justified  in  accepting  the  bills 
drawn  on  them  by  the  latter,  and  were 
thereby  discharged  from  any  liability  di- 
rectly to  the  plaintiffs.  If  it  were  other- 
wise, the  defendants  would  have  to  par  twice 
over,  in  consequence  of  the  plaintiffii  ena- 
bling the  brewers  to  deceive  them.  It 
would  be  uselesSf  therefore,  to  send  the  case 
down  again  for  trial,  aa  the  plaintifia  must 
in  that  ease  again  be  nonsuited. 

Mr,  Jiutiee  Parke. — I  abide  by  the  opi- 
nion I  gave  on  the  trial,  that  there  was '  no 
proof  that  the  defendants  had  given  an 
original  authority  to  make  this  substituted 
contract;  or  tut  they  had  ratified  the 
presem. 

Riihrejiutd. 


1 8S0.     )  HOSILT,  ASSiaXKl  OF  BOBUTSOHt 

May  5.  5         V.  UANroRD. 

Evidence — Promittory  note. 

Promeaory  no/e,  on  the  face  of  it  payahU 
on  dentand — Evidence  thatf  at  the  time  it 
woM  made,  the  parties  agreed  it  should  not  be 
payable  until  the  payee  gave  up  possession  of 
certain  premises  ( part  of  the  amsidertUion } 
keU  to  be  madniiMiMr. 

This  was  an  action  by  the  assignee  of 
Robinsoni  a  bankrupt,  on  a  promissory  note 
for  £8Sf.,  dated  the  1st  of  October  1826, 
made  by  the  defendant,  payable  to  the 
bankrupt,  or  his  order,*  on  demand. 

The  cause  was  tried,  before  Chief  Baron 
Alexander,  at  the  last  Assizes  for  the  county 
of  Derby,  when  the  foUowiog  appeared  to 
be  the  principal  facts  : — 

The  defence  was,  that  the  transaction  be- 
tween the  defendant  and  the  bankrupt  arose 
out  of  a  purchase,  by  the  defendant  and  one 
Richardson,  who  was  in  partnership  with 


him  in  the  bookselling  trade  at  Derby,  of 
certain  premises  belonging  to  the  bankrupt, 
of  which  it  was  stipulated  that  he  should 
deliver  up  the  possession  by  the  1st  of  Au- 
gust I8£5,  or  pay,  for  the  time  he  should 
keep  possession  beyond  that  day,  a  rent 
agreed  upon  between  the  parties ;  that  on 
the  1st  of  October  1825,  Messrs.  Richard- 
son &  Hanford  paid  up  the  whole  of  the 
purchase-money  except  288/.  (the  arootmt 
of  the  note);  that  on  that  day,  Richardson 
having  accidentally  left  the  attorney's  office 
at  which  the  money  was  paid,  the  defendant, 
with  the  bankrupt's  assent,  there  gave  his 
sole  note  for  the  balance,  it  being  expressly 
stipulated  that  it  was  to  be  paid  on  the  bank- 
rupt's delivering  up  possession  of  the  pre- 
mises, and  aca>unting  for  the  rent  from  the 
1st  of  August,  and  not  till  then ;  and  dmt 
some  of  the  premises  continued  in  the  pos- 
•esnm  of  the  bankrupts  sister  occupying 
under  him,  down  to  and  since  the  com- 
meneement  of  the  present  action.  The 
evidence  was  contradictory  as  to  some  of 
the  above  facts,  and  the  j  ury  found  a  verdict 
for  the  plaintiff. 

Mr.  Denman  now  moved  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence. 

[Lord  Tenterden.~Bixi  I  have  great  doubts 
whether  the  evidence  itself  was  admissible. 
Have  you  any  case  to  shew  that  a  promis- 
sory note  like  this,  absolute  on  the  face  of 
it,  can  have  its  e^ct  restrained  by  parol 
evidence  t  this  is  what  you  sought  to  do.] 

[Mr.  Justice  BayUy. — ^The  case  of  Wood- 
bridge  V.  Sf>ooner  {l),  u  an  authority  against 
the  reception  of  sudi  evidence.] 

[Mr,  Justice  Parke, — ^The  proper  dis- 
tinction I  understand  to  be  this  :  every  bill 
or  note  imports  two  things — value  received, 
and  an  engagement  to  pay  the  amount  at  a 
certain  specified  time ;  you  may  admit  evi- 
dence to  deny  the  receipt  of  any  conside- 
raUon,  but  not  to  vary  the  engagement.] 

The  Court,  however,  took  time,  as  they 
said,  to  communicate  with  the  Lord  Chief 
Baron ;  but,  on  a  subsequent  day,  judgment 
was  delivered  in  the  following  terms  by — 

Lord  Tenterden, — ^The  around  of  the  mo- 
tion for  a  new  trial  was,  that,  evidence  hav- 
ing been  given  by  the  defendant  to  shew 

(1)  9BRni.&  AU.f3S. 
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that  the  note,  whidi  purported  to  be  paj- 
able  on  demand,  was  in  fiict  not  to  be  paid 
until  powesMon  was  given  to  the  defendant 
of  certain  premiaes  purchased  by  hinii  the 
verdict,  taking  all  Uie  circDmstanoes  toge- 
ther, waa  asainst  the  eTidenee  in  the  cause. 
At  first  we  intended  to  apply  to  the  Lord 
Chief  Baron,  but  it  oecaired  almost  'mm^ 
diatdy  to  one  of  ns,  that  sudi  evidenM 
ought  not  to  have  been  received ;  its  e6bet 
being,  to  make  a  note,  which  on  the  face  of 
it  wu  payable  on  demand,  payM)le  not  on 
demand,  but  on  the  perfonnance  of  a  sub- 
sequent act ;  that  is,  to  contradict  by  panrf 
evidence  the  plain  letter  and  import  of  a 
promissory  note.  The  case  of  Woodbridg* 
Spomur  was  then  cited.  There,  as  to  a 
promissory  note,  on  the  face  of  it  pur- 
porting to  be  tnade  payable  on  deRumdi 
parol  evidence  was  held  to  be  not  admit* 
siUe  to  shew  that,  at  the  lime  of  making  it, 
there  was  an  ^cement  that  it  should  not 
be  payable  until  the  decease  of  the  maker. 
We  think  the  princi{^  coBcurs  with  the 
authority  of  that  case ;  and  we  are  all  of 
opinion  that  the  evidence  in  question  in  this 
case  iras  not  admissible.  You  may  deny 
the  consideration  of  the  instrument  al- 
together, but  you  cannot  by  parol  evidence 
contradict  its  import  so  far  as  to  shew  that 
it  was  not  payable  on  demand  as  it  pur- 
ports to  be,  but  subject  to  a  condition.  We 
think,  therefore,  there  is  no  necessity  to 
speak  to  the  Lord  Chief  Baron  about  ft. 

Ruler^u$eiL 


CASH  0.  TATLOR. 


Bill  qJ  Exchange — AuthorUy  to  accept. 

The  holder  of  a  hill  purporting  to  be,  hmt 
not  mfad,  accepted  by  the  person  to  nAom  if 
is  addressed,  cannot  recover  against  the  ap- 
partat  acceptor,  htf  proving  a  fact  sime~ 
quenttjf  £scovered,  I  hat,  on  a  former  ocaisum 
the  d^endant  had  given  a  ^enerai  anAhorit^ 
to  the  person  who  accepted  m  kit  fwtnr,  to  oc- 
cept  Mis  far  him.  To  make  such  authority 
ttvaiUMe  for  mcA  a  pmrposot  he  mut  them, 
nther  that  the  atdkorUy  remained  ynrevoked 
at  the  time  of  the  acceptancct  or  that  he  took 
the  biil  on  the  faith  of  tmh  autkorittf. 


This  was  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill. 

The  cause  was  tried,  before  Lord  Ten- 
terden,  at  the  London  Sittings  befbre  tMa 
terra,  when  the  following  appeared  to  be  the 
prhwipal  ftets : — 

The  acceptance  was  not  in  the  hand- 
writing of  the  defimdant  himaelf,  but  in  that 
of  his  brother-in-law,  namad  AlfM  Tal- 
lents;  and  the  queation  was,  whether  it  war  . 
written  by  the  defendant's  authority.  To 
prove  that  it  was,  George  Tallmts,  the 
brother  of  Alfred,  was  called.  He  stated, 
that  other  bills  accepted  by  AlfVed  Tal- 
tents,  in  the  defbndutt's  name,  had  been 
paid  by  him  ;  and  he  proved  a  letter  written 
by  himself,  some  time  before  the  dale  of  the 
present  M//,  at'  the  defenduit's  request,  to 
the  bolder  of  ano^r  bill  similar  to  the 
present,  who  was  pressing  the  defendant  for 
payment,  in  which  letter  waa  the  fUlowing 
palaue:— 

'*  Mr.  Taylor  (the  defendant)  has  long 
been  in  the  habit  of  indorsing  billa  for  Mr. 
A.  Tallents,  and  has  slso  given  that  gentle- 
man authority  to  act  generally  for  him  in 
his  dealings  with  London  houses ;  be  will 
therefore,  of  course,  take  up  this  bill  if  you 
enforce  payment  ef  it." 

The  plaintiff  had  not  had  any  communi- 
cation with,  or  knowledge  of  the  defendant, 
and  was  not  aware  that  any  other  bills  had 
been  accepted  for  htm  by  A.  Tallenls.  His 
Lordship  lefl  it  to  the  jury  to  say,  whether 
the  defendant  authorized  the  acceptance  of 
the  bill  ui  qnestioB,  and  directed  them  to 
find  fbr  him  if  they  were  of  opinion  that  he 
did  not  They  bavhig  found  for  the  defen- 
dant— 

Afr.  Brodr^ch  now  moved  for  a  new  trial, 
on  the  ground  of  misdirection.— It  ought 
to  have  been  lefl  to  the  jury  to  say,  not 
whether  the  defendant  had  authorized  the 
acceptance  of  this  particular  bill,  but 
wheuier  he  had  given  Alfred  Tallentt  a  ge- 
neral authority  to  accept  bills  for  him ;  and 
whether,  having  mafle  that  andwrity  noto- 
rious, be  had  revoked  it,  so  as  to  defeat  the 
right  of  an  indorsee.  The  letter,  coupled 
with  the  fact,  that  the  defendant  paid  other 
similar  bills,  shewed  sneJi  a  gMeral  aniho- 
riiy ;  and  there  was  no  proof  of  its  revoca- 
tion. That  was  sufficient  evidence  finr  the 
indorsee,  who  had  no  means  of  knowing 
how  the  feet  actually  stood. 
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[Mr.  /iuliK  Parke.— Thid  letter  could 
not  have  deceived  the  plaiDtifT ;  for  he  did 
not  kDow  of  its  existence.  He  must  have 
taken  the  bill  upoa  the  anf^poaed  gamiine- 
aen  of  the  acceptance.] 

la  Barher  v.  OingeU{l)t  Lord  Kenyon 
^Id  the  apparent  acceptor  to  be  liable  to  an 
indorsee,  though  be  moved  that  his  accep- 
tance was  fiwged  fay  the  drawer ;  becanae  it 
appeared  that  they  were  conaeeted  together 
in  tradsk  >nd  that  the  aec^tor,  aa  in  the 
nresoit  case»  had  paid  several  other  similar 
bills. 

Lord  Tentertkn  havii^  read  the  evidence, 

Mr*  Justice  Barley. — As  the  plaintiff 
knew  nodiing  of  the  letter  given  in  evidence, 
or  of  the  Bcceptanee  of  similar  bills  for  the 
defendant  by  Alfred  Tallents,  he  did  not 
kdce  the  biU  in  question  on  the  faith  of 
Alfred  Tallents'  supposed  authority  to  ac- 
cept. That  being  so,  he  was  bouncl  to 
pake  out  that  Alfred  Tallents  had,  either  a 
geoeval  autbori^  to  accept,  subsisting  un- 
Rvroked  at  the  time  of  uiia  acceptance, 
a  partteular  authoriiy  to  accept  the  biU  in 
question.  It  is  not  eooteiued  thai  thefe 
«M  any  uroof  of  the  latter ;  and  the  letter 
furnished  no  proof  of  a  general  authority ; 
it  cannot  be  carried  beyond  the  particular 
bill  to  which  it  referred. 

Jlfr.  Justice  LUtledale. — I  also  think  this 
letter  was  no  evidence  of  a  general  autho- 
rity to  accept  bills. 

Mr.  Jmtioe  Parke  oonrancd ;  and 

Lord  Ttntardeti  reyeated  his  opiaioa  ex- 
fM-taaed  at  the  triaL 

Ruk  r^imed. 


1880.    >   Tunia  a.  wtAawom  an 
May  5,    5  avotbsk. 

Action  on  t&e  case — Negligence. 

Where  a  person  who  w  charged  with  neg- 
hgmce  seeks  todiaeharge  hma^  bf  skewing 
t&st  there  was  negl^enee  in  the  plaint^,  m- 
as  he  had  warning  of  the  danger,  the 
defendant  mutt  skew  that  suck  warning  came 
eithor  from  himselft  or  under  circumstaaces 
mMfmdenditthe.diil9of  the  fdam^t» 
ad  apoa  i£. 


AceordmgUff  in  aa  oclion  for  ipjmy  done 
to  the  plaintiff's  vessel  by  the  anchor  cf  tie 
defoHMsU's  vessel  striking  her ;  it  appeared 
that  one  ttf  tke  crew  of  the  plaintiff^s  vessel 
kad  been  informed  by  one  of  a  third  vessel 
that  kis  ( the  informants )  vessel  was  about  to 
leave  her  then  station,  because  there  was  an 
anchor  somervkere  near  Iter ;  and,  tkis  being  • 

vipon  to  charge  the  plaint^ s  party  wtU 
negligence  in  not  avmaing  the  danger;— 
Held  to  be  no  answer  to  the  action. 

This  was  an  action  on  tba  case,  for  an 
injury  done  to  a  vessel  of  the  plaintiff 
called  the  Planter,  by  striking  on  an  anchor 
belonging  to  a  vessel  of  the  defendants. 
The  declaration,  in  one  count,  described  the 
injury  as  having  arisen  from  the  defendants* 
dn^ping  their  anchor  vrithout  placing  a 
buoy  over  it ;  and  in  another,  as  being  oc-  - 
easioned  by  disir  ne^^ent  mooring  of  didr 
vesael. 

The  cause  was  tried,  before  Mr.  Justice 
Parke,  at  the  bwt  Assises  for  the  county  ot 
Nortltmnberland,  nhen  the  fettowing 
peared  to  be  the  principal  facts  :— 

The  dcfondantr  dup  being  laid  np  and 
dismantled  for  the  winter  in  the  river  T^ie, 
the  plaintiff's  vessel  took  up  a  position 
twenty  or  thirty  yards  in  front  of  her,  and 
commenced  loading  with  coals.  The  depth 
oi  the  river  there  was  fifleen  feet  at  low 
water,  the  Planter  drew  fourteen  and  a  half 
feet.  On  the  night  of  the  following  day 
she  struck  oa  thedefendants'  anchM",  and  re- 
cnved  the  ii^ury  complarned  of.  A  vessel 
called  the  /sAa,  of  the  same  description  as 
the  plaintiff's,  and  of  the  same  draught  of 
water,  bad  immediately  befwe  been  also 
loading  with  caals,  in  die  same  position  m 
wM^  the  Planter  aAcrwards  lay,  and  had 
left  it  befen^  was  fidty  loaded;  and<nie 
af  bar  craw,  as  she  was  quitting  It,  had  a 
eenversation  with  a  searaan  on  board  the 
Planter,  m  which  ha  said  that  the  /^»  was 
leaving  the  iphce  because  there  was  an 
anchor  somewherenear  herbottom.  Several 
of  the  crew  of  the  Planter  were  called  for 
the  plaintiff,  and  stated,  that  they  saw  no 
buoy  which  retght  indicate  the  situation  of 
the  defendants'  anchor ;  that  the  position 
taken  up  by  the  Planter  was  a  sufficient  and 
proper  place  for  her  to  load  in  ;  and  tba(, 
judging  from  the  direction  in  which  the 
cabTe-uiain  ran  from  Ae  bow  of  the  de- 
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fendanU'  vessel,  the  ]dace  in  which  the 
Bochor  lay  must  have  been  an  improper 
one ;  it  ought  to  have  been  more  out  in  the 

river.  But,  for  the  defendantSi  a  great 
number  of  witnesses,  part  of  the  defendants' 
crevtf  said  that  they  had  put  down  the. 
anchor — (hat  it  was  in  a  proper  place — that  a 
buoy  was  placed  over  it,  and  remained  up 
to  the  time  of  the  accident — and  that  the 
position  of  the  Planter  was  an  improper 
one*  considerii^  her  tier  below  and  the 
depth  of  the  water  there,  for  her  to  He  and 
load  in.  The  question  left  by  the  learned 
Judge  to  the  jury  was,  whether  the  anchor 
was  In  a  proper  place ;  if  they  thdughc  it  was 
not,  they  were  to  find  for  the  plaintiff:  and, 
they  having  found  for  the  plaintiff — 

Mr*  Alexander  now  moved  for  -a.  new 
trial,  on  the  ground  of  misdirection. — He 
contended,  that  the  learned  Judge  ought  to 
have  left  it  as  a  question  for  the  conside- 
ration of  the  jury,  not  merely  whether  the 
anchor  was  in  a  proper  place ;  but  alto 
whether  there  had  been  enough  to  put  a 
man  who  was  reasonably  careful,  on  his 
guard ;  and  that,  if  there  had,  and  if  there 
had  not  been  due  care  on  the  part  of  the 
plaintiff  before  entering  on  the  position  m 
which  his  vessel  received  the  injury,  he  was 
not  entitled  to  maintain  the  action.  The 
direct  warning  received  by  one  of  the 
plaintiff's  crew  from  the/oftn,  together  wiUi 
the  fiurt  that  that  vessel  was  leaving,  the 
same  position  before  she  was  fully  loaded, 
ought  to  have  prevented  the  plaintiff  from 
going,  rashly  into  a  place  of  danger.  The 
case  cannot  be  maintamed  unless  the  imury 
be  attributable  entirely  to  the  fault  of  the 
defendants  ;  for,  if  the  plaintiff  was  himself 
guilty  of  negligence,  he  cannot  recover. 
This  was  laid  down  in  Vanderpiai^  v. 
MUkr{X)t  the  neglect  of  the  notice  which 
the  crew  of  the  Planter  had  received  of  the 
very  cause  of  danger  from  which  the  mjury 
arose,  ought  therefore  to  have  been  put  to 
the  jury,  not  merely  as  a  &ct  in  the  cause 
connected  with  their  verdict,  bat  as  fbr^ 
nisbin^  if  believed,  a  sufficient  answer  to 
the  acti<m.  The  verdict  was  also  agwnst 
the  weight  of  evidence. 

[Upon  the  latter  point  it  is  not  necessary 
to  give  the  details.] 

(1)  1  Mo&  ft  Mslk.  169. 


Lord  Tenterieit. — I  think  there  was  -no 
misdirection :  the  cautiwi  upon  which  so 
much  reliance  is  placed  was  merely  a  con* 
versation  between  a  seaman  of  the  John  and 
another  on  board  the  plaintiff's  ship ;  it  dfies 
not  appear  to  have  been  communicated  to 
the  master  ;  and  even  if  it  had,  in  order  to 
furnish  the  defendants  with  a  ground  of  de- 
fence, it  ought  to  Jiave  come  from  fA«ir  ship. 
It  was  at  the  peril  of  the  persons  on  board 
the  defendants'  ship  to  give  due  notice. 
There  was  conflicting  evidence  upon  the 
point,  whether  the  plaintiff  was  in  a  proper 
situation;  and  that  of  necessity  would -de* 
pend  on  the  question,  whether  the  anchor 
was  in  a  proper  place,  where  the  plaintiff 
might  be  expected  to  \w)k  for  it :  the  latter, 
therefore,  was  in  fiwt  the  only  question  m 
the  cause.  Upon  the  other  point,  if  the 
Judge  be  dissatisfied  with  the  verdict,  yon 
may  have  a  rule,  but  not  otherwise. 

The  other  Judges  agreed. 

On  tlie  lOtIt  of  May,  Lord  Tenterden 
stated,  that  upon  a  communication  with  Mr. 
Justice  Parke,  it  appeared  he  was  satisfied 
with  the'  verdict :  thnefbre. 


1880.     \  BAaTLETT    AND   AMOTQEK  V. 
May  10.  3  PEMTLAND. 

Insurance — Priiunpal  and  Agent. 

1 .  Where  em  wndenmler  letttet  a  Iosm  mik 
the  broker  of  the  astwedy  by  Mtling  qff"  the 
amovnt  he  hat  to  pajf,  against  premium*  m 
other  matters  due  from  the  broker  to  himset/", 
such  settlement  is  not  in  general  a  paynemt 
to  the  principat. 

2.  To  make  such  seitlemeiU  equiealeiU  to 
payment  to  the  prmdpal,  it  must  be  ekemn, 
either  that  he  gave  express  authority  for  tmek 
a  mode  of  paymerUt  or  that,  from  the  eomrte 
of  dealing  in  butiness,  it  must  be  necetcorUy 
imjidied. 

S.  The  come  of  dealing  at  tA/afie  m 
inch  auee,  it  not  Imtding  on  pertone  mho  are 
not  m  the  habit  of  Iraniacting  such  frasmew 
there. 

4.  )Vhere  the  nttdemriler  had  a  general 
accouat  nith  the  broker,  he  is  not  entitled  to 
apply,  againtt  the  demand  of  the  principal, 
sums  paid'  in  ca«fi  on  the  general  account, 
after  Ike  at^uttment  of  the  Jiguret  vUk  tie 
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broker.  The  paymenlt  to  bind  the  prmeipal, 
muit  be  tpecyicaUy  on  his  account. 

S.  The  striking  off  the  policy  tlte  name  of 
the  underwriter,  by  the  broker,  under  the  cir- 
cumstances mentioned  m  1  and  It,  as  abovtt 
Held,  not  to  discharge  him  from  liabiUty  to 
the  principal,  the  assured. 

This  wu  an  action  on  a  policy  of  insur- 
ance for  8351.,  effected  with  the  St  Patrick 
Inrataaee  Company  in  Irehmd,  of  which 
the  defendant  was  secretary.  The  plain- 
tiflb  claimed  for  a  total  loss,  and  took 
a  verdict  for  the  whole  amount  of  die 
policy,  subject  to  the  opinion  of  the  Court 
upon  a  caflCf  of  which  the  following  is  the 
substance. 

CASE. 

The  policy,  which  was  declared  to  be  on 
wheat,  shipped  on  board  the  Rose,  on  a 
voyage  from  Boston  to  Plymonth,  was 
effected  on  behalf  of  the  plaintifis,  who 
were  the  owners  of  the  wheat,  by  one 
Mitchell,  an  insurance-broker,  at  the  dt- 
fbndant  company's  office  in  London.  It 
was  in  the  usual  form,  stating  that  Mitcbdl 
*'as  well  in  his  name,  as  for  and  in  the 
.  mrae  and  names  of  i^l  and  every  other 
person  to  wliom  the  same  did,  might,  or 
should  appertain,  did'  make  insurance 
and  the  agent  of  tlw  company  was  aware 
that  it  was  effected  by  Mitchell  on  the  ac- 
count of  the  ^laintiflb,  their  letter  of  in- 
structions having  been  communicated  to 
him  at  the  time.  There  was  no  question  as 
to  the  loss,  whi<^  took  place  in  November 
1825.  On  the  4th  of  December  following, 
the  plaintiffs  wrote  a  letter  to  Mitchell  on 
the  subject  of  the  loss,  which  concluded 
thus:  '*Then,  we  hope  you  will  get  the 
amoirat  of  insuruice  for  us.  Yon,  of 
course,  know  better  bow  to  act  than  we 
do,  as  we  never  lost  a  vessel  or  car^  be- 
fore. We  have  been  in  the  habit  of  msur- 
ing  for  thirty  years." 

On  the  SOth  of  that  month,  an  adjust- 
ment was  made,  and  written  upon  the  ori- 
ginal pt^cy,  produced  by  Mitchell,  in  these 
terms : 

"London,  aOth  Dec.  1885. 
"  The  company  agree  to  settle  a  claim 
100  per  cent,  for  total  loss  on  policy." 
"  826/. 
Add'.  9l.~BS5l. 

"W.  Stewart." 

Vol.  Vin.  K.B. 


This  sum  of  BSSl.  was  placed  by  die 
company  to  the  credit  of  Mitchell,  who 
had  an  account  current  with  them  in  re>- 
spect  of  former  insurances,  and  a  pen  was 
at  the  same  time  struck  through  the  name 
of  the  company's  agent,  Subscribed  to  the 
policy  and  to  the  memorandum  of  adjust^ 
ment.  On  the  3rd  of  January,  Mitchell 
addressed  a  letter  to  the  plaintift,  of  which 
the  following  is  an  extract :  *'  Under  sach 
circumstances,  the  underwriters  on  your 
policy  might  have  kept  us  out  of  a  settle- 
ment for  twelve  months,  as  is  the  custom 
where  no  direct  proof  can  be  brought  for- 
ward ;  they  have,  however,  in  this  instance, 
agreed  to  settle  at  the  regular  time.  'Ilie 
customary  payment  here  is  to  wait  one 
month,  and  then  to  draw  at  three  months ; 
but  you  are  now  at  liberty  to  value  for  half 
the  amount  at  three  months  ;  and  in  a  few 
posts,  I  hope  to  be  able  to  hand  you  a  re- 
gular account  of  what  the  balance  will  be, 
when  you  may  value  on  me  for  the  same  at 
four  months.  To  this  the  plaintiffs  an- 
swered, "  We  are  glad  to  hear  you  have 
a«reed  to  settle  with  the  underwriters. 
Yau  will  please  to  draw  on  them,  and 
mit  tu  the  drafts.  We  diould  think  tb^ 
can  have  no  objection  for  you  to  draw  on 
them  for  the  full  amount."  On  the  11  th 
of  January,  Mitchell  wrote  again,  that  the 
custom  was  for  the  assured  to  wait  one 
month,  and  then  draw  at  three  months; 
that  the  plaintifis  were  mistaken  in  sup- 
posing that  the  bills  were  to  be  drawn 
upon  the  company,  and  directed  tfaera  to 
draw  on  himself  for  400/.  at  three  months, 
and  for  a  like  sum  at  four  months.  The 
two  bills  were  accordingly  drawn  and  sent. 
On  the  Ist  of  March,  a  balance  was  strudc 
between  the  company  and  Mitchell,  and 
upon  the  settlement  of  the  account,  the  re- 
sult appeared  as  follows At  the  time  of 
the  adjustment,  Mitebell  was  debtor  1,072^. 
The  sums  placed  to  his  credit  (exclusive  of 
the  885/.)  wei«  706/. ;  to  his  debit,  4]!>/. ; 
and,  on  the  Ist  of  March,  (the  835/. 
being  included,)  the  bafance  was  in  his 
favour  to  the  amount  of  S28/.,  which  sum 
was  accordingly  paid  him  in  cash.  On  the 
9th  of  April,  Mitchell  became  insolvent, 
not  having  paid  over  any  part  of  the  835/., 
nor  satisfied  the  two  bills,  which  the  plain- 
dffs  were  ifubseiniendy  oUiged  to  take  up. 

The  usage  at  Lloyd's  is,  that,  upon  me 
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a^jaBtment  of  a  policy,  payment  is  nsnally 
made  at  the  expiration  of  'a  month,  at 
which  time  the  broker's  aecoant  is  credited 
with  the  amount  of  the  loss  ;  the  balance, 
if  in  the  broker's  favour,  being  paid  in 
cash.  But,  if  the  premiums  due  exceed 
the  amount  of  the  loss,  although  the  under- 
writer strikes  bis  name  off  the  policy  at 
the  time  of  adjustment,  the  broker  is  not 
credited  till  the  end  of  the  month,  it  being 
considered,  that  during  that  interval  the 
assured  may  call  for  the  money  from  the 
underwriter.  In  this  case,  tlw  plaintifiFs 
did  not  call  for  the  money  within  the 
month ;  neither  had  they  any  notice  of  the 
adjustment,  or  of  the  credit  given  in 
account,  the  policy  having  remained  in 
Mitchell's  hands  up  to  the  period  of  hi* 
insolvency.  The  question  for  the  Court 
was,  whether,  under  these  circumstances, 
the  credit  given  to  Mitchell  in  account,  on 
the  p^rment  of  the  balance  of  that  account, 
was  a  payment  to  the  plaintiflb  in  part  or 
in  full  of  the  said  sum  of  835/. 

Mr,  Campbell,  for  the  plaintifis. — No 
credit  was  given  by  the  company  to  Mitchell 
after  the  month ;  and  the  settlement  with 
him  was  no  payment  to  the  assured.  He 
was  the  agent  the  plaintifis  for  certain 
parposeB»to  receive  the  amount  of  the 
loss  from  the  company,  but  not  beyond. 
The  antbarity  really  ^en*  has  never  in 
&ct  been  executed.  There  was  an  ad- 
justment, bat  no  payment.  Mitchell,  at 
the  time  of  that  a^ustment,  was  indebted 
in  a  lai^e  amount  for  premiums,  and  the 
loss  was  set  off ;  but,  of  course,  the  debt 
of  one  man  cannot  be  set  off  against  a  debt 
due  to  another.  But  it  is  said  there  is  a 
custom  at  Lloyd's  authorizing  such  a  mode 
of  settlement ;  but  Lloyd's  is  a  mere  private 
establishment  of  underwriters — not  bind- 
ing on  the  trading  world  generally.  And 
this  is  an  Irish  policy,  and  the  St.  Patrick's 
is  an  Irish  company ;  Uiey  would  not 
be  bound  by  a  custom  at  Lloyd's.  It  has 
been  decided  in  this  court,  that  their  poli- 
cies  require,  and  are  satisfied  by  Inth 
stamps.  How,  then,  can  they  take  advan- 
tage of  this  custom,  peculiar  to  England  f 
Nor  has  the  custom  itself  been  regularly 
followed,  for  it  allows  a  month's  credit  to 
the  underwriter;  whereas  here,  that  which 
is  called  a  payment  was  immediate.  But, 
independent  of  this,  the  nutom  cannot  be 


maintained  in  pmnt  law.  The  eases  of 
Toddv.Reid{l)  mdHusaeUv.  BaiigUM{S) 
are  in  this  reroect  undistii^uisluble  in 
principle  from  the  present  case.  Indeed, 
the  latter  is  much  stronger  ;  for  there  the 
assured  had  not  merely  delivered  tlie  policy 
to  the  broker,  for  the  express  purpose  of 
procuring  the  adjustment,  but  there  were 
circumstances  which  shewed  an  intention 
on  the  part  of  the  assured  to  take  the 
broker  for  his  debtor.  The  circumstance, 
which  in  that  case  did  not  exist — that  the 
name  of  the  underwriter  was  here  struck 
off  the  policy — does  not  afiect  the  principle, 
for  Mitchell  bad  no  authority  to  strike  off 
the  name  without  actual  payment.  He 
had  merely  an  authority  to  receive  pay- 
ment ;  but  payment,  in  fact,  has  never  been 
made  on  account  of  this  Ppli<nr. 

Mr.  Mottle,  eontr&.— The  letters  stated 
in  the  case  shew  that  Mitchell  was  em- 
ployed by  the  plaintiflb  as  their  agent,  to 
conduct  the  business  in  the  usual 
in  which  insurance  is  conducted. 

[Zord  Tenlertkn. — ^Tbey  Bnjq^OBfld  he 
was  tellii^  them  the  truth.] 

Certainly ;  but,  although  it  is  to  be  re> 
gretted  they  have  been  so  deceived,  th^ 
trusted  him,  and  they  must  bear  the  cm- 
sequences.  The  usage  at  Lloyd's  is  the 
gmeril  usage  of  insurance,  and  as  this  com- 
pany carries  on  its  business  in  Londm,  it 
must  be  supposed  to  be  cognisant  of  tliM 
usage,  and,  thongfa  an  Iriiui  company,  -  it 
wowd  be  bound  by  it.  The  C<Hirt  w31 
almost  take  judicial  knowledge  of  the 
custom  :  Morrell  v.  Smith  (3).  As  stated 
in  the  case,  it  aHows  a  set-off  of  premiums 
due  from  the  broker.  The  case  of  Todd 
V.  Reid  is  but  slightly  reported.  It  was 
upon  a  refused  rule ;  but  that  of  Rutaeli  v. 
Bangley,  if  thoroughly  examined,  is  not 
unfavourable  to  the  defendant;  for  the 
judgment  of  the  Court  in  that  case  pro- 
ceeded chiefly  on  the  ground,  that  the 
name  of  the  underwriter  bad  not  been 
struck  off  the  policy  at  the  time  of  the  ad- 
justment. The  words  of  Lord  Tenterden 
are,  *'  In  eases  of  insurance,  os^  may 
possibly  introduce  a  different  rule  ;  but  at 
ail  events,  an  underwriter  has  never  been 
considered  as  discharged  as  against  the  aa- 

(1)  4  Btni.&Ald.SlO. 

(2)  Ibid.  395. 

<3)  7  Mgd.  71  ft  87. 
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sured,  until  bit  name  has  been  strack  off 
the  policy.  If  the  underwriter  reliei  on 
his  communicatioa  with  the  broker,  as  dis- 
charging him  without  actual  payment  of 
the  money,  he  should  insist  that  bis  name 
should  be  struck  off  the  policy."  And 
here  is  the  fact  upon  which  his  Lordship 
relied,  as  being  the  indication  that  the  un- 
derwriter was  discharged ;  be  was  struck 
off  the  policy  at  the  period  of  adjustment. 
It  is  said,  however,  on  the  other  side,  that 
the  authority  of  Mitchell  was  merely  a 
special  authority.  Be  it  so;  but  his  prin- 
cipal, having  put  bis  policy  into  the  bands 
of  a  regular  insurance-broker,  must  be 
bound  by  such  of  bis  acts  as  fall  in  with 
the  general  practice  of  insurance,  and  no 
special  direction  can  affect  the  defendant, 
who  is  ignorant  of  that  direction,  and  deals 
with  the  broker  on  the  usual  understand- 
ing the  trade.  At  all  erents,  the  payment 
should  be  considered  good  to  the  extent 
(tf  the  sum  actuaUy  paid  in  cash,  and  there- 
fore by  so  much  (eTen  if  the  opinion  of 
the  Court  be  agamst  the  defendant  upon  the 
main  point,)  the  Tcrdict  should  be  reduced. 

Mr.  Camnbeilt  in  reply.— The  defendant 
ii  not  entitled  to  draw  the  condusicm  he 
desiree,  even  if  the  usage  aet  up  were  an 
invariable  custom.  It  could  not  bind  the 
plaintiff,  uidess  be  were  to  lie  by,  and 
allow  the  underwriter  to  give  fresh  credit 
to  the  broker  upon  the  faith  of  the  plain- 
tiff acquiescing  in  the  usage.  Nor  can  the 
proposed  deduction  be  allowed.  It  would 
be  pennittioR  a  set-off  where  Uiere  wa>  no 
mutuality  of  dealing. 

Zorrf  TVnterden.— I  think  the  plaintiff  is 
entided  to  retain  this  verdict  llie  aatho- 
ri^  given  by  the  principal  to  hia  agent  to 
receive  money,  can  never  be  construed 
into  an  authority  to  allow  the  debtor,  in- 
stead of  paying  the  money,  to  write  off  so 
much  as  may  be  due  from  the  agent :  that 
would  be  to  enable  the  debtor  to  defraud 
the  principal  by  collusion  with  the  agent. 
Authority  to  receive  money,  cannot  be  an 
authority  to  strike  off  so  much  of  a  debt 
due  from  the  agent  who  is  to  receive.  And 
if  be  be  not  authorized  to  allow  a  set-off, 
neither  can  he  be  authorised  to  strike  the 
name  off  the  policy — or,  in  other  words,  to 
do  that  which  amounts  to  a  release  of  the 
debt.   It  is  saidt  tbat  in  Rmett  v.  Bang' 


ley  I  relied  very  much  on  the  fact  of  the 
name  not  being  struck  off  the  policy ;  and 
certainly  there  may  be  cases  in  which  such 
a  circumstance  would  be  an  ii^redient  in 
the  case ;  as,  where  it  can  be  fairly  in- 
ferred that  it  was  done  with  the  consent  <» 
acquiescence  of  the  assured.  But  in  that 
case,  I  used  the  expression  *'  usage,  io 
cases  of  insurance,  may  possibly  introduce 
a  dififerent  rule ;  but  at  all  eventa,"  and 
so  on.  But,  on  linking  at  the  judgment  <^ 
ray  Brother  Bayley  in  that  case,  I  think  he 
expresses  the  rule  much  better,  and  with 
more  guarded  quali6cation  than  I  did. 
Here,  however,  uiere  was  nothing  in  which 
such  a  presumption  could  be  founded.  As 
to  the  supposed  usage  of  Lloyd's — of  a 
particular  place,  and  a  particular  class  of 
persons,  however  respectable — I  do  not 
know  how  that  can  be  binding  on  third 
parties,  unless  they  be  shewn  to  be  ac- 
quainted with  that  usage,  and  to  have 
adopted  it.  But  every  fact  in  this  case 
proves  the  plainti0b  to  have  been  utterly 
unacqoaiated  with  it,  for  they  allow  them- 
selves to  be  imposed  upon  by  the  misre- 
presentations of  Mitchell ;  and  upon  that 
misrepresentation  they  act.  They  did  not 
reside  in  London ;  and  it  appears  also  from 
one  of  their  letters,  tbat  in  a  course  of 
thirty  years,  this  was  the  first  loss  which 
had  befallen  them.  Then,  if  the  original 
transaction  in  December  is  not  binding  on 
the  i^aintiffi,  has  anything  since  occurred 
which  can  give  the  defendant  the  benefit 
of  a  subsequent  partial  pa3rment  3  If  the 
plaintiffs  had  by  their  neglect,  from  what- 
ever cause  proceeding,  placed  the  defendant 
in  a  worse  situation  than  he  would  other- 
wise have  been  in,  there  might  be  ground 
for  contendii^  that  in  justice  they,  and 
not  the  defeiraant,  ot^t  to  bear  the  loss 
80  caused.  But  the  fact  is  entirely  the 
other  way ;  for  the  transactions  subsequent 
to  December  shew  that  after  that  date  the 
defendant  became  very  considerably  in- 
debted to  Mitchell.  The  payment  in  cash 
made  to  him  must,  therefore,  be  under- 
stood as  applying  to  the  subsequent  state 
of  the  account.  The  transaction  was  treated 
by  bim  as  complete,  and  no  inconvenience 
has  been  sustained  by  anything  which  has 
occurred  since.  For  these  reasons  I  am  of 
opinion  that  the  plaintiflft  are  entitled  to 
recover  die  ftill  amount. 
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Mr.  Juitic*  Bayley. — I  also  think  the 
plaintifTB  are  entitled  to  judgment  for  the 
whole.  The  company  knew  that  the  policy 
was  eifected  for  the  benefit  of  the  plain- 
tiffs, and  a  loss  having  occurred,  they  were 
bound  to  pay  that  loss,  either  to  the  plain- 
tiffs  themselves,  or  to  some  person  duly 
authorized  by  them  to  receive  it ;  in  making 
which  payment,  it  was  their  duty  to  ascer- 
tain whether  the  person  was  authorized  or 
not.  There  is  one  mode  of  payment  by 
which  an  underwriter  may  be  freed  from 
all  risk,  namely,  by  drawing  or  accepting  a 
bill  to  the  order  of  the  principal.  In  that 
way  he  may  safely  pay  Uie  broker ;  but  if 
he  pays  in  sneh  a  manner  as  to  give  the 
broker  an  owortonity  of  misapplying  the 
money,  and  that  without  the  authority 
of  the  principal,  he  does  so  at  his  peril,  if 
the  broker  should  turn  out  not  to  be  autho- 
rized to  receive  payment  in  that  manner. 
The  authority  in  this  case  was  merely  to  re- 
ceive payment  in  money ;  and  if  the  com- 
pany had  done  so,  but  Mitchell  had  not 
transmitted  the  money,  they  would  he  ex- 
onerated, and  the  plainti^  would  have 
been  the  sufferers.  But  they  had  no  autho- 
rity to  mpe  off  a  debt  of  their  own,  and  to 
pay,  not  by  money,  but  by  set-off.  Could 
the  defend^t  tuppose— ean  any  one  be- 
lieve, that,  if  such  an  intention  had  been 
communicated  to  the  plaintifi,  they  would 
have  assented  to  it  t  But,  it  is  said,  the 
plaintil&  drew  on  Mitchell  for  the  amount, 
and  thereby  made  him  their  debtor.  But 
they  did  so  on  the  misrepresentation  of  the 
broker ;  and  that  that  circumstance  cannot 
discharge  the  defendant,  is  clear,  from  the 
case  of  Ruitell  v.  Bangley ;  because,  though 
you  may  not  be  unwilling  to  get  your 
money  by  drawing,  yet,  if  the  drafts  are 
not  honoured,  the  party  originally  liable  still 
continues  to  be  so.  Nor  do  I  thiiric  the 
cue  admits  of  any  distinction,  so  as  to  re- 
duce the  amount  to  which  <he  platntifib 
are  entitled.  If  the  sum  paid  in  cash  had 
been  paid  specifically  on  account  of  the 
debt  m  question,  the  case  might  be  dif- 
fkre&t ;  but  it  is  paid,  in  fkct,  to  a  genera! 
account,  in  which  there  are  many  items, 
besides  the  amount  of  the  present  loss,  and 
a  fluctuating  balance.  The  keeping  the 
account  in  this  manner  is  not  tantamount  to 
payment  to  the  plaintifib. 
Mr.  Juitke  LHtMak.—l  am  of  the  same 


opinion.  l*he  company,  instead  of  payii^ 
the  loss  in  money,  nave  settled  in  account 
with  the  broker.  And  this  raises  the  quea- 
tion — what  authority  had  the  broker  to  re- 
ceive payment  in  such  a  mode  ?  That  he 
bad  no  express  authority,  is' clear.  Then, 
can  any  be  implied  from  a  previous  coarse 
of  dealing  with  the  plaintiflb  and  their 
broker?  I  think  not,  for  it  appears  this  is 
the  first  loss  which  has  ever  occurred  to 
them,  although  they  have  been  in  the  habit 
of  insuring  for  thirty  years.  Then,  can 
any  such  be  infierred  from  the  usage  be- 
tween underwriters  and  the  assured?  Un- 
doubtedly, as  regards  persons  efieoiing 
insurances  at  Lloyd's,  there  is  a  ewrtom 
established  regulating  the  nmde  of  pay- 
ment ;  but  tliat  usage  cannot  avail  the  de- 
fendant in  this  case — first,  because,  the  St. 
Patrick's  being  an  Irish  company,  it  may 
at  least  be  very  doubtful  whether  it  is  bound 
by  the  rules  of  Lloyd's ;  and  next,  because 
the  plaintiffs  cannot  be  supposed  to  have 
been  cognizant  of  such  a  usage.  Neither, 
in  my  opinion,  can  any  such  authority  be 
collected  out  of  the  particular  circum- 
stances of  the  case,  and  the  correspondence 
which  passed  between  the  parties.  It  it 
contended  that  it  may ;  because  die  plain- 
tiffii  gave  Mitchell  authority  to  act  ac- 
cording to  the  best  of  his  jik^ment,  and 
relied  on  him  for  doing  so.  That  fiwt  nay 
be  tme ;  but,  if  the  correspondence  be  ex- 
amined, it  will  be  fbund,  that,  throughout, 
the  plaintiffs  expected  the  payment  to  be 
made  in  money.  Then,  as  to  the  bills 
drawn  on  the  broker,  'that  was  in  conse- 
quence of  the  broker's  own  misrepresents^ 
tion.  In  the  first  instance,  they  instruct 
him  to  draw  on  the  underwriters  for  the 
amount;  and  it  is  only  upon  the  false  state- 
ment then  made  by  him,  that  the  under- 
writers would  not  accept  for  losses,  that 
they  change  their  course,  and  draw  the  bill 
on  him.  Then,  as  to  the  amount — for  the 
leasons  already  given  by  the  rest  of  the 
Court,  I  think  the  money  payment  is  to  be 
disr^arded;  and  consequently  it  ought 
not  to  afftct  the  verdict. 

ilfr.  Justice  ParAe.— Having  been  en- 
gaged in  the  cause  when  at  the  bar,  I  give 
no  opinion. 

Judgment  for  the  pfmntiffi. 
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May  11<  $ 

Apprentice — Bitt  of  exchange. 

A  bUl  of  exchange  not  ^en for  the  amount 
•of  premium  to  the  master  upon  an  indenture 
of  apprenticeship.  For  some  months  the  ap' 
prentice  continued  with  the  master,  and  was 
boarded  and  instructed  by  him.  Disputes 
ihea  ATOM';  ii  was  disanered  that  the  tiMm- 
ture  nms  on  a  wrong  stamp,  and  the  appren^ 
tiee  iefi  his  master  :-^aeld,  that  this  was 
but  a  partial,  and  net  a  total  failure  of  con- 
sidertttion  for  the  Wl;  and,  eonse^^uentlg, 
liai  the  acceptor  could  be  sued  upon  tt. 

This  was  an  action  by  the  indorsee 
against  the  acceptor  of  the  following  bill 
of  exchange: — 

"  London,  Oct.  22,  1 827. 

"  Two  months  after  date  pay  to  me  or 
my  order  28/.  as  per  agreement. 

*•  James  Pullman." 

Plea — The  general  issue. 

The  cause  was  tried,  before  Lord  Ten- 
terden,  at  Guildhall,  at  the  Sittings  after 
Michaelmas  term*  1828,  when  a  verdict, 
waa  found  for  the  plaintiff^  subject  to  the 
opiniiMi  of  the  Court,  aa  a  case  of  which, 
toe  following  is  the  substance : — 

CASE. 

The  {^aintiff  having  proved  the  hand- 
writing of  James  Pullman  as  drawer  and 
indorser,  and  that  of  the- defendant  as  ac- 
ceptor,  of  the  bill  declared  upon*  the  de- 
fendant proved,  that,  on  the  2nd  of  De- 
cember  (two  days  before  the  trial)  a  notice 
was  served  on  the  plaintiff's  attorney,  re- 
quiring him*  on  the  trial  of  the  cause,  to 
prove  the  time  when  he  received  the  bill, 
and  the  consideration  given  for  it  by  him 
to  Pullman ;  but  the  plaintiff  did  not  pro- 
duce any  evidence  to  diat  effect.  The 
del^idant  furUier  proved,  that  his  son  bad 
been  bound  apprentice  to  Pullman  for 
seven  years,  by  an  indenture,  dated  the 
19th  of  October  1827 ;  that  a  premium  of 
30/.  was  agreed  to  be  paid  as  an  apprentice 
fee,  of  which  2/.  was  to  be  taken  out  in 
liquor;  and  the  bill  in  question  waa  ac- 
cepted by  the  defendant,  aud  handed  over 
to  Pullman  in  payment  of  the  residue. 
The  indenture  waa  on  a  1/.  stamp ;  it  con- 
tained a  covenant  on  Pullman's  part  to 


teach  the  apprentice  Uie  art  of  a  carpenter, 
joiner,  and  cabinet-maker,  by  the  best 
means  he  could,  and  to  find  him  8u£Scient 
victuals  and  lodging,  and  all  other  neces- 
saries during  the  term :  and  the  conside- 
ration was  stated  to  be  30/.  paid  by  tbe 
apprentice  to  Pullman. 

The  apprentice  entered  into  tbe  service, 
and  serv^  in  pursuance  of  the  indenture 
for  the  term  of  five  months  and  a  little 
more,  when,  a  difference  arising  between 
the  master  and  the  father,  and  it  having 
been  discovered  that  the  stamp  on  the  in- 
denture was  insufficient,  the  boy  left  his 
maater*s  service. 

The  questions  for  the  opinion  of  the 
Court  were,  whether,  in  consequence  of  an 
insufficient  stamp  being  affixed  to  the  in- 
denture, there  was  such  an  entire  failure  of 
consideration  for  the  bill,  as  to  make  it 
unavailable  as  between  the  drawer  and  the 
acceptor ;  and  if  that  were  so,  whether  the 
remedy  of  the  plaintiff,  an  indorsee  (so  far 
aa  appeared)  for  value,  without  knowledge 
of  the  transaction  between  the  drawer  and 
acceptor,  could  be  affected  by  such  failure 
of  consideration. 

Mr,  CoUman,  for  the  plaintiff.~Firat. 
under  the  orcumstances,  the  stamp  was 
sHflScient,  nnder  the  5&  Geo.  8.  c.  184, 
schedule,  part  1. — Secondly,  if  it  was  not, 
the  failure  of  consideration  was  only  par- 
tial, the  defendant  having  had  the  benefit 
of  his  son's  keep  and  instruction  by  Pull- 
man for  five  months  ;  and  a  partial  failure 
of  consideration  is  no  defence  to  an  action 
on  a  bill. — Thirdly,  as  i^ainst  an  indorsee 
for  value,  entire  want  of  consideration  is  no 
defence. 

[It  is  not  necessary  to  give  the  argument 

on  the  first  point  at  length.] 

The  plaintiff  must,  for  this  purpose,  be 
taken  to  have  given  value  for  the  inatru- 
Bent;  the  onus  of  proving  the  contrary 
was  upon  the  defendant.  In  all  tbe  cases 
in  which  the  plaintiff  has  been  called  upon 
to  prove  consideration,  a  ground  had  first 
been  laid  by  shewing  circumstances  of  force 
or  fraud,  or  of  some  illegality,  primd  facie 
impeaching  the  bill :  Reynoldsv.  Chettle(l), 
Collins  V.  Afartin{2),  Fentum  v.  Pocock  (3), 
and  the  observations  of  Lord  Eldon  on  that 

(1)  t  Cafflpb.596. 
(t)  1  Bos.  &  Fol.  648. 
(3)  5  TaoBt.  S9t. 
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case  in  The  Bank  of  Ireland  v.  Beresford{4,). 
Notice  to  prove  consideration  was  merely 
required  for  the  purpose  of  preparing  the 
plaintiff,  who  might  otherwise  at  the  trial 
say  that  he  was  taken  by  surprise,  and  was 
not  provided  with  proper  evidence  of  the 
consideration. 

Mr,  Gumey,  contrft.— Under  certain  cir- 
cumstances, the  acceptor,  especially  when 
he  has  given  notice,  ia  entitled  to  treat 
the  indorsee  as  the  drawer.  Enough  was 
shewn  in  die  present  case  to  throw  doubt 
upon  the  bill,  and  to  call  on  the  plaintiff  to 
prove  consideration.  The  defendant  could 
not  go  farther.  It  was  impossible  for  him 
to  prove  the  negative  of  a  fact  not  within 
his  means  of  knowledge  ;  whereas  the 
plaintiff  had  it  in  his  power  to  shew  the 
affirmative,  if  the  fact  were  so :  Thonuu 
V,  Nmton{S)  and  Dandridge  v.  Corden{<B>\ 
both  decided  by  Lord  Tenterden,  are  direct 
authorities  upon  this  point.  The  cases  of 
force  and  fraud  were  put  by  Lord  Ellen- 
borough,  in  Reynoldi  v.  CketUe,  only  in 
illustration  of  the  rale,  and  not  in  defini- 
tion of  it.  As  to  the  &ilare  of  considera- 
tion! the  case  of  Jackten  v.  War»ic&  (7) 
was  precisely  the  same  case  aa  this ;  and 
diere  it  was  considered  that  the  failure  of 
consideration  was  total,  although  there  the 
master  had  maintained  the  apprentice  for 
some  time ;  and  that  no  action  could  be 
maintained  on  the  note  given  as  the  ap- 
prentice fee.  Scott  v.  Gitmore  (8)  ia  also 
an  authority,  that,  where  part  of  the  consi- 
deration for  a  hill  was  for  spirituous  liquors 
sold  in  less  quantities  than  twenty  shillings 
value,  and  therefore  illegal,  the  bill  was 
altogether  void.  And,  according  to  the 
case  of  Rex  v.  Chipping  Nortm  (9),  the 
stamp  was  clearly  insufficient. 

Th»  Court  took  time  to  consider ;  and, 
on  the  ftind  of  May,  the  judgment  wu 
delivered,  in  the  following  terms,  by — 

Lord  Tenterden. — [  A  fler  stating  the  facts, 
his  Lordship  proceeded]  —  It  is  argued, 
that  the  consideration  of  the  bill  in  this 
cue  wholly  failed.   The  cases  cited  in  the 

(4)  6  Dow.  J33. 
(&)  «  Car.  &  P.  606. 

(6)  3  Car.  &  P.  ]1. 

(7)  7TeimR«(i.1fl. 

(8)  ;)  Taunt.  tt6. 

{9)  5  Bara.8cAld.  41S. 


ailment  shew  clearly  that  a  partial  &Uure 

of  consideration  does  not  vitiate  the  remedy 
upon  a  bill ;  and  here,  we  think,  there  was 
not  an  entire  failure,  as  the  apprentice  had 
resided  some  time  with  the  master,  and 
the  indenture  might  have  been  re-stamped 
with  the, proper  stamp.  The  plainti^ 
therefore,  is  entitled  to  recover. 

Mr.  Gumey, — The  -rnhxAe  amount? 

Lord  TeiJerdm. — Certainly,  upon  the 
bill. 

Judgment  for  the  plam^. 


1830.  > 
May  14  \  DVTEBGin  p.  villowbs. 

Illegal  Conbraet—letUre  Patent. 

1.  A  person  had  obtained  Utiera  patent  for 

the  DIBTILLATIOK  OF  POTATOIB,     Tkejf  COW- 

tained  a  proviso  making  them  vmd  ia  comb 
they  should  be  assigned  to,  or  the  ben^ 
divided  among  more  than  Jive  perwoms.  He 
and  others  entered  m(o  a  eehema  by  iMeh  oma 
ef  them^  sAo  wof  aajapoMd  to  kaoe  h^hemea, 
should  enert  lAnself  among  htM  frimds  amd 
eoawarioM,  to  induce  persane  to  form  m  com- 
pany of  many  persons  for  carrying  on  the 
business  of  the  patent,  and  topay  thar  wumejf 
for  SHAKES  in  the  concern.    He  who  was  to 
do  this,  took  a  bond  from  his  companioms  ia 
fraud,  for  the  payment  of  10,0001.,  as  aoom 
asheshould  haee  induced  his  d^eraU  friemds 
and  connexions  to  pay  caUs  on  their  tkarea 
to  the  amount  of  45,0001,:— Held,  that  tka 
bond  was  vad ;  the  cond&lion  being  to  cquh 
mit  a  fraud;  at  the  persons  mho  momld  pesjf, 
must  of  necessity  be  cheated — inatrnMch  esa 
the  liters  patent  mould  beeome  void  fry  tha 
imaginary  benefit  being  ifiatsiUf  among  morv 
than  Jive  perams. 

Si,  The  pleadings  did  not  aver  «  <t  Javt 
that  the  plaintiff  xhew  thM  there  ma*  auek 
a  proviso  m  the  letters  patent : — Held^  that 
he  must  be  jtresumed  to  hme  knonn  it  ;  mirf 
that  he  was  estopped  from  setting  tvp  Jbs* 
pretended  ignorance  of  that  which  it  tvoa  Asa 
duty  to  know  before  he  began  to  obtain  sstoncy 
from  the  different  persons  who  mere  <o  be 
defrauded. 

This  was  a  writ  of  error  from  the  C<»q. 
mon  Pleas. 
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The  case,  as  it  oecnrred  in  that  court, 
will  be  found  in  5  Bitig.  248 ;  2  Moore  ^ 
P.  384;  7  Law  Joum.  CP.  15.  It  was  an 
action  of  debt  on  a  joint  and  several  bond, 
of  which  the  conditi<m  was  as  follows :— r 
*'  Whereas  the  sud  Jean  Jaques  St.  Marc 
some  time  since  obtained  three  several 
letters  patent  for  the  distillation  of  pota- 
toes ;  and  whereas  the  said  J.  J.  St.  M., 
S.  B.  and  William  Dorset  Felbwes,  are 
now  ei^i^ed  in  eo-|Hutiiership  tt^ther  in 
carrying  on  a  certain  distillery  to  a  very 
large  extent  at  Vauxhall,  called  the  Bel- 
mont Distillery,  according  to  the  system 
and  method  of  distilling,  for  the  use  and 
exercise  of  which,  the  said  several  letters 
patent  were  granted  to  the  said  J.  J.  St. 
Marc,and  which  distillery  has  been  erected 
and  established  on  certain  leasehold  pre- 
mises belonging  to  them,  the  said  J.  J.  St. 
Marc,  S.  B.  and  W.  D.  FeUowes :  and 
whereas  they,  the  said  J.  J.  St.  Marc,  S. 
B.  and  W.  D.  Fellowes,  have  it  in  contem- 
plation to  dispose  of  their  shares  and  in- 
terest in  the  said  several  patents,  and  in  the 
diatiUery,  premises,  plant,  and  stock  in 
trade,  in  uid  upon  the  same,  and  to  part 
with  the  same  to  a  company  to  be  fivmed 
for  that  purpose :  and  whereas  the  said 
J.  J.  St.  Marc,  S.  B.  and  W.  B.  FeUowes, 
have  applied  to  and  requested  Aim£  Du- 
vergier  to  exert  his  influence  among  his 
numerous  connexions  and  friends  so  as  to 
form  such  company  intended  to  he  called 
*  The  Patent  Distillery  Company who 
shall  appoint  directors  and  trustees  for  the 
conduct  and  management  of  the  said  con* 
cern ;  which  directors  shall  issue  under 
dieir  hands  and  seals,  1 0,000  sharea,  of  the 
value  of  50/.  each  share :  and  whereas  the 
aaid  Aime  Duvergier,  in  consequence  of 
his  connexion  with  different  merchants, 
brokers,  traders,  and  others,  in  the  cit^  of 
London,  hath  consented  and  agreed  to 
form  the  said  company,  to  be  called  '  The 
Patent  Distillery  Company,'  among  his 
own  immediate  connexions  and  friends,  and 
to  bring  such  persons  together  for  the  pur- 
pose of  appointing  directors  and  trustees 
for  the  government  and  management  of 
such  distillery  concern,  and  to  procure  pur- 
chasers for  9,000  shares  of  the  value  of 
50/.  each  share :  and  whereas  the  said 
J.  J.  St.  Marc,  S.  B.  and  W.  D.  Fellowes, 
in  mder  to  induce  die  said  Ainie  Duver- 


gier to  take  the  trouble  of  forming  such 
company,  and  to  use  his  influence  among 
his  connexions  and  friends,  and  to  indem- 
nify him  from  the  charges  and  expenses 
that  he  may  be  put  to  in  and  about  the 
same,  have  proposed  and  agreed,  as  soon 
as  he,  his  executors  or  administrators,  shall 
have  effected  such  object,  and  procured 
purchasers  for  9,000  of  such  50/.  shares, 
and  obtained  for  such  company  the  first 
call  upon  such  shares  of  61.  each,  that  the 
said  1.  J.  St.  Marc,  S.  B.  and  W.  D.  Fel- 
lowes, dwir  heirs,  executors  or  admini- 
strators, or  some  or  one  of  them,  shall  and 
will  pay  to  the  said  Aime  Duvergier,  his 
executors,  administrators  or  assigns,  the 
full  sum  of  10,000/.  sterling,  by  three 
equal  payments  or  instalments,  viz.  the 
sum  of  SfSSSl.  6«.  Bd.  as  soon  as  the  first 
instalment  on  such  9,000  shares  shall  have 
been  paid ;  the  sum  of  3,3331. 6«.  8d.  as  soon 
as  the  second  instalment  on  the  same  sharea 
shall  have  been  paid ;  and  the  remaining 
sum  of  S,3S3t.  Bt.  8d.  as  soon  as  the  third 
instalment  on  the  same  shares  shall  have 
been  paid.  Now,  therefore,  the  condition 
of  the  above-written  bond  or  ob1i|ntion  is 
audi — that  if  ihe  above-boundenJ.  J.  St 
Marc,  S.  B.  and  W.  D.  FeUowes,  their  exe- 
cntors  or  administrators,  or  any  or  either 
of  them,  do  and  shall  well  and  truly  |>ay 
or  cause  to  be  paid  unto  the  said  Aim& 
Duver^er,  his  executors,  administrators, 
or  assigns,  the  full  sum  of  10,000/.  of 
lawful  money  of  Great  Britain,  in  manner 
following,  that  is  to  say,  the  sum  of 
S,933/.  6s.  &d.  part  thereof,  on  the  said 
Aime  Duvergier,  his  executors  or  admini- 
strators, forming  the  said  company,  and 
procuring  purchasers  for  such  9,000  shares, 
and  payment  of  the  first  call  or  instalment 
thereon ;  the  further  sum  of  a,S3Sl,  6s.  Sd, 
on  the  second  instalment  on  such  sharea 
havmg  been  paid ;  and  the  remainii^  sum 
of  S,S83/.  6«.  8d.  on  the  third  instalment 
on  the  same  shares  having  been  paid ;  then 
the  above-written  bond  is  to  be  void." 

The  defendant  pleaded  several  pleas, 
which  will  be  found  in  the  above  different 
Reports ;  but  the  substance  of  all  that 
became  material,  was  contained  in  the  7th, 
which  was  as  follows  : — "  Th&t  certain  of 
the  said  letters  patent  in  the  said  condition 
of  the  said  supposed  writing  obligatory 
mentioned,  were  letters  patent  of  our  Lord 
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the  now  King,  under  the  Great  Seal,  bearing 
date  at  Westminster,  the  20th  of  March,  in 
the  fifth  year  of  the  reign  of  our  said  Lord 
the  King,  whereby,"  after  reciting,  among 
other  things,  that  the  said  J.  J.  St.  Marc 
had,  by  his  petition,  humbly  represented 
unto  our  said  Lord  the  King  that  he  was 
in  possession  of  an  invention  of  improTe- 
ments  in  the  process  of  an  apparatus  for 
distillery,  our  said  Lord  the  King  gave 
and  granted  unto  the  sud  J.  J.  St.  Marc, 
his  executors,  administrators  and  assigns, 
his  especial  lieence,  full  power,  sole  privi- 
lege and  authority,  that  het  the  said  J.  J. 
St.  Marc,  his  executws,  &c.f  by  himself 
or  deputy,  or  such  others  as  he  agreed 
with  and  no  other,  from  time  to  time,  and 
at  all  times  thereafter  during  the  term  of 
years  therein  expressed,  should  and  law- 
fully might  make,  use,  exercise,  and  vend 
the  said  invention  within  England  and 
Wales,  in  such  manner  as  to  him,  the  said 
J.J.  St.  Marc,  his  executors,  ftc.  should  in 
his  and  their  discretion  seem  meet;  and 
that  he,  the  said  J.  J.  St.  Marc,  his  exe- 
cutors, &e.,  should,  and  lawfully  might, 
have  mbA  enjoy  the  whole  profit  and  advan- 
tage from  time  to  time  coming,  aecming, 
and  arisiiub^  reason  of  the  said  invention, 
for  and  £irii^  the  term  of  years  therein 
mentioned;  to  have,  hold,  exercise,  and 
enjoy  the  said  licence,  powers,  privileges, 
and  advantages,  thereinbefore  granted  unto 
the  said  J.  J.  St.  Marc,  for  and  daring  and 
.unto  the  full  end  and  term  of  fourteen 
years  from  the  date  of  the  said  letters 
patent,  according  to  the  statute  in  such 
case  made  and  provided :  and  it  was  by  the 
said  letters  patent  provided,  and  the  same 
were  declared  to  be  up<m  the  express  con- 
dition, that  if  the  said  J.  J.  St.  Marc,  his 
exeentOTs  or  administrators,  or  any  person 
or  persons  who  should  or  might  at  any 
time  thereafter  dnrii^  the  continuance  of 
HuA  gnat,  have  or  claim  any  right,  title,  or 
interest,  in  law  or  equity,  of,  in  or  to  the 
power,  privilege,  and  authority  of  the  sole 
use  and  benefit  of  the  said  invention  there- 
in granted,  should  make  any  transfer  or 
assignment,  or  pretended  transfer  or  as- 
signment, of  the  said  liberty  and  privily, 
or  any  share  or  shares  of  the  benefit  or 
profit  thereof,  or  should  declare  any  trust 
thereof,  to  or  for  any  number  of  persons 
flxeeeding  the  number  of  five,  or  diould 


open  or  cause  to  be  opened  any  book  or 
books  for  public  subscriptions  to  be  made 
by  any  number  of  persons  exceeding  the 
number  of  five,  in  order  to  the  raising  any 
sura  of  money,  under  pretence  of  carrying 
on  the  said  liberty  or  privilege  thereby 
granted,  or  should  receive  any  sum  of 
money  whatever  of  any  number  of  persons 
exceeding  in  the  whole  the  number  of  five, 
for  such  or  the  like  interest  and  pnrposes, 
or  should  presume  to  act  as  a  corporate 
body,  or  should  divide  the  benefit  of  the 
said  letters  patent,  or  the  lUterties  and  pri- 
vileges thereby  granted,  into  any  number 
of  shares  exceeding  the  number  of  five  { 
or  in  case  the  said  power,  privil^e,  or  au- 
thority, should  at  any  time  thereafter  be- 
come vested  in,  or  in  trust  for  more  than* 
the  number  of  five  persons  or  their  repre- 
sentatives at  one  time,  reckoning  executors 
and  administrators  as  and  for  the  single 
person  whom  they  r^esented,  as  to  such 
interest  as  they  were  or  should  be  entitled 
to  in  right  of  their  testator  or  intestate, 
that  then  and  in  any  of  the  said  cases,  those 
letters  patent,  and  all  liberties  and  advan* 
tageA  whatsoever  thereby  granted,  should 
utterly  cease  and  become  void,  anything 
thereinbefore  contained  to  the  contrary 
BOtwidistandii^;  as  by  the  said  letters 
patent,  See.  might  more  fully  appear."  The 
plea  then  averred  that  the  term  was  unex- 
pired ;  and  that  the  said  company  in  the 
said  condition  of  the  said  supposed  writiw 
obligatory  mentioned  was,  by  the  said  J.J. 
St.  Marc,  S.  B.,  the  said  defendant,  and  the 
said  plaintifi',  intended,  at  the  time  of  the 
making  of  the  said  supposed  writing  obli- 
gatory, to  consist  of  more  than  five  persons, 
and  to  be  formed  for  the  jiurpose  of  usii^, 
exercising,  and  enjoying  the  said  exclusive 
liberties  and  privileges  in  the  said  letters 
patent  mentioned,  for  the  use  and  benefit 
of  the  said  iiersons  so  exceeding  the  num- 
ber of  five,  m  Ei^Iand,  under  colour  of  the 
sakl  letters  patent,  and  of  the  actii^  as  a 
corporate  body,  and  dividing  the  benefit  of 
the  said  letters  patent,  into  divers  shares 
exceeding  the  number  of  five,  to  wit, 
10,000  shares,  to  be  transferrable  and 
assignable  without  any  charter  from  our 
Lord  the  King;  and  that,  before  the  making 
of  the  said  supposed  writing  obligatory,  to 
wit,  on  &c.,  it  was  corruptly  agreed  be- 
tween the  said  piaiiU^  and  the  said  J.  J. 


Digitized  by 


EASTER  TERM.  1880. 


St.  Marc,  S.  B.  and  the  taid  de/enddnt, 
that  she  said  plaintiff  should  fo^ibi  such 
company  as  in  this  plea  mentioned,  and 
should  sell  and  dispose  of  divers,  to  wit, 
9,000  of  aoefa  shares,  as  in  this  plea  men- 
tiotted,  being  the  ihares  in  the  said  condi- 
lion  of  the  laid  wridng  obligatory  men* 
tionedt  and  afaontd  cause  divers  Ihitte  nuns 
of  atone  J  to  be  subaeribed  by  pulwe  sab- 
seriptioB  1^  nnmbera  of  persons  exceeding 
6Te,  to  wit,  9,000  persons,  in  order  to  the 
raising  a  large  sura  of  money,  to  wit, 
450,0002.,  under  pretence  of  carrying  on 
(he  said  liberty  or  priTilege  granted  by  the 
said  letters  patent ;  such  money  to  be  in 
part  rettived  by  the  said  J.  J.  St.  Marc, 
S.  B.  and  the  said  defendant,  for  the  pur- 
poae  of  carrying  on  the  sard  Uberty  and 
privilege,  for  the  benefit  of  the  aaid  per- 
sons BO  exceeding  the  aamber  of  five }  and 
that  the  said  J.  J.  St.  MarCf  3.  B.  and  the 
defendant,  shonid,  in  coBsideraticm  thereof, 
pay  to  the  said  plaintiff  the  sum  of  1 0,000/. 
m  lawful  money,  Sec.  in  the  manner  in  the 
■aid  condition  of  the.  said  supposed  writ- 
ing  obligatory  mentioned ;  and  that  for 
secaring  the  payment  the  defendant  should 
gin  his  bond  to  the  said  plaintiff,  condi- 
tioiied  for  the  payment  of  the  said  sum  of 
10,000/.  in  manned  aforesaid;  and  that,  in 
pursuance  of  the  said  corrupt  and  nnlawful 
agreement,  the  said  defnidant  made  the 
bond  in  question,  delivered  the  said  sup- 
poaed  writing  obligatory  in  the  said  decla- 
ration mentioned,  and  the.plafntiff accepted 
and  reeeived  the  lane  upon  the  aaid  cor- 
nipt  and  unlawful  agreement:  by  meana 
wAereof,  the  urid  supposed  writing  obliga- 
tory was  and  is  wfaoUy  void. 

To  thta  and  other  pleas  there  traa  a  de- 
murrer and  joinder  t  the  question  fhr  argu- 
ment being  the  legality  of  the  bond. 

From  the  Reports  of  the  judgment  of 
the  Court  of  Common  Pleas  in  the  above 
case,  it  will  be  seen  that  judgment  was 
given  for  the  defendant  on  the  following 
grotinds :— l8t,  that  the  obtaining  of  the 
requisite  ntimber  of  subscribers  was  a  con- 
dition precedent  on  the  part  of  the  plain- 
tiffi,  and  diat  this  condition  conld  not  be 
Adfilled' without  committl^  a  fraud  on  the 

CMS  induced  to  beeonle  anbteribers, 
Dse,  by  the  transfbr  of  tbe  patents  to 
a  greater  number  of  persons  than  five, 
they  wonld  at  once,  by  the  terms  of  their 
Vol.  vni.  K.a 


creation,  be  deitroyed ; — tndty,  that  the 
eondhion  was  impossible,  inasmuch  as  it 
could  not  legally  be  performed,  and  tliere- 
fore  the  obligation  was  Void ; — Srdly,  t^t 
the  scheme  itself  was  a  bubble,  and  a  mere 
ebntrivance  to  defi-aud  the  pttUic;  and, 
eonieqiiently,  notwithstanding  the  repeal' 
of  the  6  Geo.  1 ,  an  oflbnbe  at  teommoA  law ; 
~-4tUy,  that  ft  was  admitted  by  tbe  de- 
murrer to  the  plem,  lint  the  projected 
oompany  vras  to  act  as  a  corporate  body, 
having  trantferrable  shares,  without  a 
charter  from  the  Crown ;  and  that  this  was 
an  usurpation  of  the  prerttgative,  and,  con- 
Rqaently,  unlawfhl.  Against  this  judg- 
ment, the  case  was,  now,  thus  argued  by— 

Mr.  FoHett,  for  the  plaintiff.— The  reai- 
sdna  given  by  the  Court  bel<tw  for  their 
jadgment  do  not  warrant  it. 

yLord  Taterden. — Bat  if  there  be  other, 
and  good  groWRlB  on  vriiibb  to  j^ace  their 
judgment,  we  iieed  not  enter  upon  diat 
denitteable  ground.] 

1  o  render  a  bond  vold^  it  ia  ndt  etaough 
diat  the  condition  is  impossible :  It  must 
be  to  do  some  act  prohibited  by  law. 
Skeppaied't  Toachttme,  878,  ctfllecta  ell  the 
authorities  upon  the  point.  The  ground 
takfeh  for  thejudgment  below  was, that,  the 
patents  being  grant»l  expressly  oH  the 
condition  that  they  should  nbt  be  asAfgUed 
to  more  than  five  pefsons,  th<gy  would  be 
avoided  if  the  condition  of  the  bond  were 
fiiUilled.  But,  though  it  might  render  the 
patents  useless,  there  was  nothing  unlawful 
in  sUch  an  aMignment.  The  dnly  defence 
Which  the  deftndantt  had  a  right  tb  set  up 
was  what  appeared  on  the  face  of  tbe  con- 
dition, and  the  illegffttoiia  af  the  pleas ; 
and,  admitting  the  contract  to  be  iitegAlt 
there  was  nothing  ft-om  which  it  could  be 
gathered  that  the  plaintiff  was  a  party  to 
that  illegality;  The  proviso  In  the  patents 
was  not  set  out  in  the  condition,  and  there 
was  no  allegation  in  the  plea^  that  th^ 
plaintiff  knew  of  its  exiktence.  How  then 
Could  he  be  participant  in  the  ittegaltty  t 

[^Mr.  Justice  Sajflep.-^^tinly  ft  Is  not 
BO.  Look  at  the  plea  admitted  by  the 
plaintiff.   It  was  eorrupikf  agreed.'] 

But  there  was  nothing  to  shew  tbRt  even 
the  oiU^orri  intended  to  do  anything  illegal ; 
because  they  might  have  proposed  to  assign 
the  patente  in  such  a  way  that  no  action 
could  be  brought  for  the  infringement. 
tN 
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(It  became  useless  for  him  to  go  to  the 
other  points ;  as  the  Court  were  against 
him  on  this.) 

Jfr.  LUnfd  (eontrft)  was  stopped. 

Lord  Tenterden. — I  am  clearly  of  opi- 
nion,  diat,  by  the  efiect  of  the  proviso  in 
the  letters  patent,  the  bond  is  void  m  fofo. 
The  object  of  the  contract  ist  that  the 
obligors  being  possessed  of  a  patent,  and 
the  plaintiff  bein^  supposed  to  have  an 
extensive  ronnexion,  it  is  agreed  between 
them  that  he  shall  use  his  influence  for 
procuring  shareholders  in  a  company  con- 
sisting of  a  great  number  of  persons,  to 
whom  the  patent  ia  to  be  assigned.  It  is 
perfectly  clear  that  the  patent  could  not  be 
assigned  to  the  persons  who  were  thus  to  - 
be  induced  to  pay  their  money,  because  it 
could  not  be  assigned  to  more  than  five. 
Every  one  of  those  persons  would  be 
cheated.  In  this  scheme  the  plaintiff  is  to 
be  the  prime  mover  and  agent.  But*  It  ia 
said,  that  he  might  be  ignorant  of  the 
clause  by  whidi  the  patent  was  avoided  by 
such  transfer.  But  can  we,  npoa  thia  re- 
cord, suppose  the  plaintiff  ignorant  of  the 
contents  of  that  patent  which  forms  the 
subject-matter  of  his  own  contract?  At  all 
events,  if  he  was  not  bound  to  know  the 
particular  contents  of  that  instrument,  he 
was  bound  to  know  the  general  law.  Now, 
all  monopolies  are  illegal  by  the  common 
law;  and  if  he  was  bound  to  know  the 
general  law,  and  be  cannot  now  be  allowed 
to  say  that  he  was  ignorant  of  that  of 
which  it  was  his  duty  to  have  infonned 
himself,  no  one  can  donbt  that  he  did 
know  it :  but  certainly  he  ia  not  at  liber^ 
to  say  he  did  not. 

Mr.  JuM^  Bayley  concarred. 

Mr.  JuMtke  LiUledate.—Th.e  letters  pa- 
tent could  not  be  assigned  unless  they  con- 
tained a  power  to  assign  them.  The  plain- 
tiff must  be  supposed  to  have  looked,  in 
order  to  see  whether  they  could  be  as- 
signed'. We  cannot  allow  him  to  say  that 
he  did  not  know  this. 

Mr.  Justice  Parke. — Having  been  con- 
cerned in  the  cause  when  at  the  bar,  I  give 
no  opinion. 

Judgment  t^irmad. 


1830.    )   BUimB  ANn  omns  v. 
May  18.  3  luthlbt. 

Insurance — jD«vta(ibii. 

PoUey  of  miurmee  on  goodt  by  all  or 
either  oj  four  skips  namedt  at  and  from  jSta- 
gapore,  Penangt  Malaeeat  and  BatavtOt  aU 
or  any,  to  the  skiff »  port  of  discharge  in  Qrmi 
Brittnn,  or  to  any  port  m  lAe  uniud  NHker- 
landst  or  AUonat  or  Haa^urgk,  nnth  leaoe  1o 
touckt  tiayt  and  trader  at  any  part  or  plan 
in  the  East  Imdhs,  Perm,  or  elsemhere 
beyond  or  on  this  tide  of  the  Cape  of  Good 
Hope,  ol  all  times  and  places,  utUU  safely 
arrived;  beginning  the  adventure  upon  tke 
goodt  from  the  lowing  as  abovb  ;  fftik  leave 
to  call  at  any  port  in  Great  Britain  to  wait 
for  orders;  witk  liberty  alto  to  proceed, 
teuek,  and  stay  at  any  ports  or  places  wkat' 
soever,  PABTicouaLT  Singapore,  Penang, 
Malacca,  and  Bataeia,  Cape  of  Good  Hope, 
and  St,  Helena,  m^oiU  being  deemed  tmy 
denatiom, 

Tke  skip  (one  of  the  four)  being  at  Ba- 
tamet,  goods  were  loaded  by  the  assured 

to  be  taken  to  Antwerp,  Tkaue  she  went  to 
Sourabaya,  a  port  m  tke  island  of  Java,  in 
the  East  Indies,  and  there  loaded  other  goods 
tdso  for  Antwerp.  She  retmrnedfrom  Sou- 
rabaya  to  Btatma,  4md  tasted  tkeuee  for 
Antwerp. 

Sourahaya  is  not  in  tke  direct  course  from 
Batavia,  Singapore,  Penang,  or  Makuxa,  to 
Europe,  nor  m  tke  direct  course  from  any  one 
to  any  other  of  tke  four.  It  it  distant  four 
kundred  miles  from  Batmia  eastmard.  Any 
place  in  Persia  would  be  more  than  one 
thousand  mUet  oui^  ike  courte  fram  eUker 
of  tkotejour  placet  to  Europe. 

Held,  tkat  tkere  had  keen  no  demnAon ; 
md  tlutt  tke  goodt  taken  on  board  tU  Sourlt' 
baya,  were  covered  by  tke  policy. 

This  was  an  action  of  assumpsit  on  a 
policy  of  insurance  on  goods  by  the  ships 
Albion,  BoUvar,  Jaea  Packet,  and  Blora,  all 
or  any,  at  and  from  Singapore,  Penang, 
Malacca  and  Batavia,  all  or  any,  to  the  sliip's 
port  or  ports  of  discharge  in  Great  Bnuin, 
or  to  any  port  or  ports  in  the  united  Nether- 
lands, or  to  Altona,  or  Hamburgh,  all  or  any, 
with  leave  to  touch,  stay,  ana  trade,  at  mI 
m  any  porta  and  places  whatsoever  and 
wheresoever  in  the  £ast  Indies,  Persia,  ae 
^  .«laewbere ;  as  well  beyond,  as  at,  and  oa 
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tbia  side  of  the  Cape  of  Oood  Hope,  in  port 
or  at  sea,  at  all  times  and  in  all  places,  until 
safely  arrived  and  landed  at  the  ship's  pdft 
or  yUee  of  discharge ;  begiDning  the  ad- 
venture upon  the  saidgoods  from  the  loading 
thereof  aboard  the  ships  as  above ;  with  leave 
to  call  at  or  off  any  port  or  place  in  Great 
Britain,  and  wait  finr  orders ;  and  with  li- 
berty also  to  proceed  and  sail  to,  and  touch 
and  stay  at  any  ports  or  places  whatsoever 
and  wheresoever,  in  any  direction,  and  for 
any  purpose,  necessary  or  otherwise,  par- 
ticularly Singapore,  Penang,  Malacca,  and 
Batavia,  Cape  of  Good  Hope,  and  St. 
Helena,  with  leave  to  take  on  board,  dis- 
charge, reload,  or  exchange  goods  or  pas- 
sengers,  without  being  deemed  anj^evi- 
ation.  At  the  foot  of  the  policy,  the  insu- 
rance was  declared  to  he  on  goods,  as  inte- 
rest might  appear.  Sec* ;  the  premium  was 
6JL  6<.  per  cent.  The  plamtiSs  dnoied  as 
for  a  tolid  lots. 

The  cause  was  tried,  before  Lord 
Tenterden,  at  the  London  Sittii^  after 
Hilary  terra,  1829.  It  afterwards  came 
before  the  Court  on  a  motion  for  a  new 
trial,  on  the  points — first,  of  the  alleged  in- 
competency of  a  witness  —  secondly,  on 
the  points  hereafter  argued.  The  case  on 
the  first  point  will  be  found  reported  in 
1  Liotfd  4>  fFeltbtf,  8  Law  Journ.  K.B. 
SOI.  On  the  other  points  a  rule  was 
granted :  and  the  focis  were  afterwards 
tamed  into  a  special  verdict,  of  whieli  the 
following  is  the  substance^ 

The  pcAicy  of  insurance  mentioned  in  the 
declaration,  was  effected  by  John  M*Allum, 
as  agent  to  the  plaintiffs,  and  was  sub- 
scribed by  the  defendant  for  SOOl. ;  the 
whole  anoount  insured  being  7,500JL  .  The 
interest  was  duly  declared  to  the  defen- 
dant to  be  all  in  the  Jaoa  Packet^  on  coffee. 
The  ship  being  at  Bauvia,  coffee  of  the 
value  of  ^Sl.  8*.  6d.  was  then  loaded  on 
board  her  by  the  plaintifib,  to  be  ^rried  to 
Antwerp.^  From  thence  she  proceeded,  in 
the  prosecution  of  the  adventure,  to  Soura- 
baya,  another  port  in  the  island  of  Java, 
and  the  plaintiflb  there  loaded  other  coffee 
of  the  value  of  5,3682. 16«.  6dL  to  be  also 
carried  to  Antwerp,  making  the  whole  value 
of  the  coflfee  loaded  by  the  plaintifi  6,99X1. 
5s.  No  other  goods  were  shipped  by  the 
plaintiflb  in  respect  of  the  insurance  effect- 
ed by  the  said  policy.    The  ship  returned 


from  Sourabaya  to  Batavia,  with  the  coffee 
shipped  at  both  those  places,  and  after- 
wards sailed  therewith  firom  Batavia  for 
Antwerp.  Soarabaya  is  not  in  the  direct 
course  from  Batavia,  Singapore,  Penang,  or 
Malacca,  to  Europe;  nor  in  the  direct  course 
from  any  <Hie  tu  any  other  of  those  four 
places;  but  is  directly  out  of  the  course 
from  each  of  them  to  any  other  of  tliem,  and 
is  distant  from  Batavia  four  hundred  miles 
eastward.  Singapore,  Penaug,  Malacca,  and 
Batavia,  are  ix>t,  according  to  the  order  in 
which  tliey  are  mentioned  in  the  policy,  in 
the  direct  course  of  a  voys^  therefrom  to 
Europe ;  but  the  direct  coarse  of  a  voywe 
from  these  four  places  to  Europe,  n  accfwd- 
ing  to  the  following  order — Penai^,  Ma- 
hwca,  Singapore,  Batavia.  Any  port  or 
place  in  Persia  is  more  than  a  thousand 
milea  out  of  the  eourse  from  any  of  the 
said  fetur  places  to  Europe.  The  ^p,  be- 
fore her  arrival  at  Antwerp,  was  totally 
lost,  with  the  goods,  by  perils  of  the  seas. 
-  The  questions  for  the  opinion  of  the 
Court  were,  whether  the  coffee  shipped  at 
Batavia  and  Sourabaya,  or  at  the  latter 
place  alone,  was  covered  by  the  policy. 

Mr.  JotSma  Evantt  for  the  plaintifi&.— 
The  other  side,  no  doubt,  will  contend, 
first,  that  there  was  a  deviation  by  going  to 
Sourabaya  at  all.  Secondly,  that,  at  all 
events,  Uie  coffee  taken  in  there  was  not 
coverml  by  the  policy.  To  the  first  of 
Uiese  |MHnts,  the  role  as  to  the  construction 
of  pohdea  is  laid  down  by  Lord  Bllenbo- 
rough  in  Robertum  r.  Frenek{l)t  that  they 
an  la  be  conaurued  according  to  their  sense 
and  meaning,  as  collected  in  the  first  place 
from  the  terms  used  in  them,  which  terms 
are  themselves  to  be  understood  in  their 
plain,  ordinary,  and  popular  sense  ;  unless 
generally,  in  respect  to .  the  subject-matter, 
(as,  by  the  usage  of  trade  or  the  like)  they 
have  acquired  a  peculiar  sense  distinct  from 
the  popular  one ;  or  unless  the  context  evi- 
dently point  out  that  they  must  be  under- 
stood in  some  peculiar  sense,  to  effectuate 
the  intention  of  the  jHirties.  That  rule  was 
recognised  in  Lang  v.  AneUrdon  (2).  Now, 
the  general  description  of  the  voyage  in  this 
policy — "  with  leave  to  touch,  stay,  and 

(I)  4  Eut,  ISO. 

(t)  SB.&C.'495}  S.C5D.&R.S9S;  SUir 
Joun.  K.B.«t. 
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trsudSk  al  all  or  anjis  porta  or  places  vhat- 
soev«r  and  wheresoever  in  tbe  East  ladies, 
Fersio,  or  elsewhere,"  &c.,  shews  that  die 
assured  did  not  know  the  precise  course  of 
ilie  intended  voyage^  and  therefore  covered 
the  ri«k  very  geoerallyi  and  which  geoeral 
and  exteoded  risk  they  of  course  took  intoi 
account  io  naking  their  coDtract,  to  wliich 
the  inswren  usented.  No  doubt  tlie  de- 
scription in  tbe  policy  would  protect  any 
pl«c9  in  the  island  of  Java.  Then  the 
phrese  "  as  above"  applies,  in  grammatioai 
construction,  to  the  wUole  fbrvner  sentence } 
and  usder  it  goods  m^ht  be  loaded  al  aay 
place  at  which  there  was  leave  to  touchy 
Thus  the  case  would  stand  without  tbe  aid. 
of  authority.  U  may  be  said,  that  the  ship, 
should  have  gone  to  the  placea  ateoUoned  ia 
their  geographical  order. 

[iiOr^i  Tentenien.~Th&t  surely  will  not 
be  cQiUendedk] 

If  it  should,  the  Oouri  have  anticipated 
the  short  answer,  which  is,  that  it  wm  im-; 
possible.  Bui  the  authoritMS  on  this  sub- 
ject are  oonoluiuve  ia.  the  piaiiitiS'  ian»r. 
^fvgg  v.  Anilertm  {&\  ZanitfrJ  v.  LkUard 
(4),  IdetcaUe  v.  Parry  ($,),  in  vlmdi  ihei 
opinion  of  Locd  Chief  Justice  Gibbs  is  im- 
portant; MtllUh  V.  Andremt  Warrex, 
MilUT(7),  BoUoaiey  v.  BwiU{S)t  are  att 
aulhoriues  to  shew,  (bat  tbe  goin^  to  Spu>> 
rabaya,  being  batd.Jide  in  tha  prosecutioa 
of  the.  adventure,  and  having  for  its  uki<> 
mate  object  the  aocoaplisbnuant  of  the  voy-, 
age  to  EiiBope,  waa  no  deviation,  under  the 
vezji;  general  tecwa  used  io  tbia.polio}u  Thia 
leatU  to  tbe  second  point,  whioh  must  assume. 
UiiU  there  baa  been  no  deviation.  If  there. 
KM  not>  the  Qoffee.  loaded  at  Sounhagr* 
wai  proteaied  by  the  polity*  k  must  b»^ 
obvmus  that  this  w»  a  mate  trading  voyage^ 
on  which  tbe  aaaiired  agcee  to.pfqr  a  high, 
premium,  the.  underwriters  being  aware  that 
all  tbe  goods  are.  protected  f^ich  tbe  ship 
may  take  on  board  in  the  caurae  of  tbM 
trading.  The- liberty  of  toudiing  here  and 
then  would  be  of  ao-uaa  to  tkaaaaurcdt  if 

iS)  4  TMnt.  9t9. 

(4)  5  Tnmt:  480. 

(5)  4  Campb.  Hi. 

(6)  t  M«u.&Selw.27. 

(7)  4B.&C.938i  s.c.  7  D.  &  R.  1:  4Uw 
Jotin.  K.B.  8. 

(9)  5  B.  &  C. n9;  K&  7  !>.&  B.  70ff }  4L»« 
Jown.  K.B.  fS7. 


tlua  were  otherwise.  Tbe  other  side  may 
possibly  rely  on  the  cases  of  Hod^ton  v. 
Rkhardami^)  and  Spita  v.  }Vooiimm{\(i\ 
and  the  class  of  cases  of  that  description  t 
they  are  all  diatioguishable ;  ia  the  Sovmtn 
there  was  actual  fraud,  tbe  goods  having 
been  on  board  aboye  five  montba,  and  that 
fact  not  being  communicated.  In  SpUta  v. 
Woodmrn,  the  adventiue  was  to  begin. 
"  from  the  kwdii^  of  the  goode  aboanl,*' 
not  aayiiv  where  j  and  the  Cawt  wene  sif 
opinion  tut  there  muit  hen  loading  at  Uw 
place  mentioned  in  the  ooauueacemeot  of 
tbe  voyage.  And  there  the  polity  had  not 
the  words  "aaabove"  whichare&HBdinthe 
present,  and  are  dearly  meant  to  refer  to  all 
the  goods  loaded  at  any  port  pnMecied  by 
the  policy,  in  the  pnosecution  of  the  voyage. 
Tbe  words  "  with  leave  to  touch,"  &c.. 
must  in  such  a  policy  be  taken  to  be  a  de-. 
scriptioa  of  the  voyage  itself^  not  a  mersh 
liberty :  the  intention  of  tbe  parties  was  ta 
the  ship  tbit,  l)wge  circuit  to  obtain  a 
cargo.  In  tbe  caae  eft  Uomqfer.  v. 
mglonill)t  tbepoint  was  ID e^et  tfioianv 
nsin&iKav.  VWiiiaii,andtbecaaftww«K 
vemea  by  that  deeisinn ;  and  ia  8«nrat  other 
ease?  nearly  parallel,  of  which  i9el/v.jffe6AM' 
(IS),  MeUuh  V.  AUmtU  (13),  are  mere  ex- 
amples, the  Courts  have  followed  tbnt  de- 
cision ;  but,  tbey  have  never  wtdied  to  ex- 
tend the  principle.  The  case  of  yhlett  v. 
^//nNM(14)  is;  expressly  in  point  fw  the 
plaintiffs.  It  was  «  policy  on  goodn  at  and 
from  Plymouth  to  Malta,  wiU  liberty  la 
touch  at  FenaeoMe,  or  any.  port  in  tbe 
cbannitl  to.  tbek  westward,  for  any  purpose 
whate^ert  "  beginning  tfaje  adv«ituie  Qrora. 
tbe  IqadinS  ^  gmda  on  board  tbe  said 
ship  orjaftowf;"  «nd  ik  wea,  hdd»  that  gooda 
loaded  at  PeaMnce  wve  pnoteeted  ^  the 
pottoy.  Thai  ease,  waa  reoogpuaed  ia  Av^ 
clay  V.  SlerUna{15)y  which  is  to  the  same 
eflect,  except  ttiat  there  tbe  iawranee  was 
on  freight.  Here  tbe  assurers  ooniracled  to 
iodemntfy  against  any  Um  «hieh  might  oo 
cur  in  the  eouraa  of  a  trading  voyage,  and 
to  protect  gooda  wberener  loaded  iq  the 

(9)  1  W.BI.  4«. 

(10)  t  X*m.  41& 

(11)  I5£ut,46. 
(It)  IfiEut,  340. 

(19)  SMMi.&SeIw.lOe. 
(M)  3THUt.*19. 
(»>  »|lfeM.4S«lw.6. 
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owme  of  tliAt  voyage  :  MtUalfe  t.  Parry^ 
and  Qladttone  v.  Ci«y  (16))  we  also  upon 
thii  point  uitboriiies  fftvoiw  of  the  plain- 
tt^.  It  ibUowtf  that  there  was  no  devi- 
ation ;  and  that  die  assurer  is  liable  for  the 
goods  takok  on  board  at  Sour^ya. 

Air.  Paitetim,  for  the  defimdant.— Thew 
are  threeg  roi^nds  whic^  affect  the  plwntifl&* 
ngfat  to  recover— First,  there  is  a  osisde* 
scripdon  of  the  voyi^e  in  the  policy,  and 
the  vessel  never  in  Act  sailed  on  the  voyage 
described.  Secondly,  even  i£  the  poliey  ' 
did  attach  on  the  goods  originally  loaded  at 
Batavia,  the  goifig  to  Soiirabaya  under  the 
circunutances  was  «  deviation.  Thirdly, 
(which  objection  goes  to  the  amount  only,)- 
st  all  eveots  the  policy  did  not  extend  toi 
cover  the  goods  taJten  in  there.  The  de- 
scription of  the  voyage  is,  "  at  and  frmn 
Singapore,  Penang,  Malacca,  and  Batavia, 
all  or  any,  to  the  ships'  port  or  ports  of 
diachaive  in  Great  Britaini  or  in  the  united 
Netherbnds,  or  to- Alleea,  or  Hamburgh,  all 
or  any th^re  the  description  of  the  voyag» 
st^.  The  following  words  *'  with  lenv« 
to  touch,"  &c.  are  out.of  the  descriptim  of 
the  voyage^  they  merely  give  a  litwrty  to 
touch  at  the  counuries  mentioned,  without, 
its  being  a  deviation.  Then  there  is  9i 
further  liberty  to  jvoceed  to  and  touch  at 
any  places  whatsoever  and  wheresoever,  &e, 
certainly  in  still  more  general  terms ;  and 
then  comes  the  expression  "particularly," 
but  it  appears  as  you  go  on,  that  tbift 
**  particidnrly"  is  directed  to  the  very  foun 
pUees  first  mentioned.  It  is  dear  the  par- 
ties must  have  understood  those  four  j^aees 
as  distinguished  for  scwm  purpose  from  the 
other  piaoea  referred  to.  For  what  pur- 
pose, unless  they  uitend  to  wi^nnte  the 
vogwgc  and  eoninenoe  tbe  risk  at  some  of 
tboae  four  places,,  it  is  diffieult  to  sunnise. 
1'he  vessel  was  to  start  from  one  or  all  of 
them,  Europe  beiag  tbe  other  ternuints. 
She  did  not  do  'so ;  instead  of  that,  she 
sailed  from  Batavia  directly  to  Sourabsya, 
four  hundred  miles  out  of  her  course.  She 
did  nat,iJberefore,  sail  on  the  voyage  insured 
at  all.  For  this  Wookid^  v.  Boydeltil7) 
and  fVojfY.  ModigUam{lo)  are  authorities. 

[Lord  TaUerdtH.—The  former,  at  least, 
of  thoee  cases  is  very  distinguishable.] 

(Ifi)  1  Mau.  &  S«lw.  418. 
(17)  Doug.  16. 
(Ill)  tTMmB«p.30. 


This  was  not  a  voyage  eut  and  home ; 
nor  OB  the  face  of  the  policy  was  it,  as  is 
suggested,  a  mere  trading  voyage :  it  was  a 
single  adventure  from  one  of  these  ibur 
plues  home ;  and  the  vessel  had  no  right, 
befoM  she  started  from  any  <^  them  on  that 
voyage,  to  make  a  long  trading  circuit,  air 
though  she  night  deviate  after  havii^  foirly 
eommeniKd  1%.  If  such  a  circukom  v<^agK 
wen  meant,  the  words  would  have  been, 
not  "  at  and  from  Sii^apore,  &c.,  with 
leave  to  touch  at  any  part  or  ports,"  &c., 
but  "at  and  from"  those  four  places,  "  or 
any  port  or  ports,"  &c.,  as  part  of  the  ori- 
ginal description  of  the  voyage  *,  and  that 
was  so  in  the  cases  dted  for  the  plaintiffs. 
The  words  "as  above,"  in  grammatical  con- 
struction, mean  (lie  loading  at  and  from  the 
four  places  of  loading  before  mentioned, 
and  no  other  ;  they  pin  down  the  meaaing 
to  those  particular  places.  Tbe  argument 
on  the  other  side  would  go  the  length  of 
shewing  that  the  policy  would  have  attached 
even  if  the  whole  cargo  had  been  loaded  at 
Sourabaya,  and  the  ship  had.  never  come  to 
any  of  tbe  four  ^aoea  speeilied  in  the 
policy  at  all.  Tbe  case  of  SpUta  v.  fVood^ 
man  is  strongly  in  point  for  the  defendant ; 
and  the  rule  there  laid  down  was  adhered 
to  in  MeUith  v.  AUmUt.  GladtUme  v.  C&iy, 
upon  which  reliance  is  plaeed,  is  rather  an 
authority  against  the  plaintiffs ;  for  there 
the  words  were,  "  beginning  the  adventure 
from  the  loading  oS  the  goods  mktrtto^ 
gver ;"  and  on  that  word  all  the  stress  was 
laid  ;  but  in  the  present  policy  there  is  no 
suah  word.  Constable  v.  Noble(l9XOraiit 
V.  Paxton  (20),  and  GrmU  v.  Dehcow  (21), 
ue  cases  whii^  establiah  the  dtstipction  be- 
tween ithe  construction  of  policies  OHt  and 
home,  and  those  in  whidi  a,  mere  single 
voyage  is  contemplated.  But,  secnvlly,  if 
the  policy  did  attach  on  the  goods  loaded  at 
Batavi^  tbe  going  to  Sourabaya  waa  a 
deviation ;  or,  thirdly,  at  all  events  the 
goods  takeu  in  there  were  not  i»-otected. 
The  vessel  ought  to  have  started  from  Ba- 
tavia for  Europe,  and  then,,  having  b^un 
her  voyage,  might  have  gtme  to  the  places  at 
which  she  had  leave  to  touch ;  but  she  had- 
no  right  to  go  in  the  first  instance  out  of,  her 
vi^Sge,  snd  that  not  for  the  purpose  of 

(19)  2  l^QDt.  403. 

(20)  1  T«unt.463. 
(24^  1  TaaBt,46<. 
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that  voyage.  This  waa  not,  as  in  Bolt&m* 
ley  T.  BocUlt  an  intermccliate  voyage  for  the 
purposes  of  the  general  voyage  ;  the  vessel 
returned  from  Sourabaya  to  Batavia,  before 
she  started  for  Antwerp  at  all.  The  cases 
of  VioleU  V.  Jtlnutt  and  Barclay  v.  Ster- 
Ung  do  not  sustaiD  the  argument,  that  the 
tooda  loaded  at  Sourabaya  were  protected. 
In  each  of  those  eases,  the  ship  actually 
sailed  in  the  first  instance  on  the  voyage 
intended  to  he  insured  ;  here,  she  never 
departed  from  Batavia  for  Antwerp,  till  her 
aecond  departure  thence. 

Mr.  EtanSf  in  reply. — ^The  argument  on 
the  other  side  woi^ld  leave  wholly  unsatis- 
fied, the  very  general  words  which  follow 
the  mention  of  the  four  specified  placea. 
The  case  o(  Gregory  v.  Cftrislie{a)  is  also 
an  authority  for  the  f^aintiflb. 

The  Cairt  took  time  to  consider ;  and, 
on  the  Xlnt  of  May,  the  judgment  was  de- 
livered in  the  f<^wing  terms  by— 

Lord  Tentertlen. — [After  staling  the  facts, 
bis  Lordship  proceeded] — It  is  obvious 
on  the  perusal  of  tins  policy,  in  which  so 
many  places  of  departure,  and  four  ships 
are  mentioned,  with  liberty  to  declare  and 
specify  the  particular  ships  and  ^oods  af- 
terwards,  that  at  the  time  of  the  insurance 
the  assured  must  have  been  ignorant  of  the 
particular  port  in  the  East,  at  which  goods 
for  him  would  be  shipped,  as  well  aa  of  the 
name  of  the  ship  -and  the  spedes  of  the 
goods ;  and  must  therefore  have  intended 
to  protect  himself  against  the  l<»s  on  goods, 
whatever  rm^t  be  the  sort  of  goods,  and 
by  whichever  of  the  four  ships  they  should 
be  sent,  and  whatever  place  or  places  in  the 
East  they  might  proceed  from  towards 
home ;  and  the  defendant,  by  subscribing 
such  a  policy,  must  be  understood  to  have 
intended  to  aSbrd  a  protection  equally  ex* 
tensive,  if  the  terms  of  the  policy  will  admit 
of  such  an  effect  beit^  given  to  tite  instru- 
ment. The  rule  for  the  construction  of 
marine  policies  is  admirably  laid  down  by 
Lord  Ellenborough  in  Robertson  v.  Frenchf 
which  was  cited  in  the  argument.  His 
Lordship  tliere  aays — *'  In  the  course  of  the 
argument  it  seems  to  have  been  aastimed 

(Sf)  PKrkoBlH.14,  89. 


that  some  peculiar  rulea  of  construotion 
apply  to  the  terms  of  e  policy  of  insurance, 
which  are  not  equally  applicable  to  the 
terms  of  other  instruments  and  in  all  other 
cases :  it  is  therefore  proper  to  state  on  this 
head,  that  the  same  rule  of  constnictioa 
applies  equally  to  this  instrument  of  a 
policy  of  insurance ;  namely,  that  it  is  to 
tw  construed  according  to  its  sense  and 
meaning,  as  collected  in  the  first  place  from 
the  terms  used  in  it ;  which  terms  are  them- 
selves  to  be  understood  in  their  plain, 
ordinary,  and  popular  sense,  unless  they 
have  generally,  in  respect  to  the  subject- 
matter,  (as,  by  the  known  usage  of  trade  or 
the  like,)  acquired  a  peculiar  sense  distinct 
from  the  popular  sense  of  the  same  words ; 
or  unless  the  context  evidently  points  out 
that  they  must,  in  the  particular  instance 
and  in  order  to  effectuate  the  immediate  in- 
tention of  the  parties  to  that  contract,  be 
understood  in  some  other  special  -  and  pe- 
culiar sense.  The  only  dimrenra  between 
policies  of  insurance  and  other  instrumenta 
in  this  respect  is,  that  the  greater  part  of  the 
printed  language  of  them,  being  invariable 
and  uniform,  has  acquired  from  use  and 
practice  a  known  and  definite  meaning;  and 
that  the  words  superadded  in  writing  (sub- 
ject indeed  always  to  be  governed,  in  point 
of  construction,  by  the  language  and  terms 
with  which  they  are  accompanied,)  are  en- 
titled, nevertheless,  if  there  should  be  aliy 
reasonable  doubt  on  the  sense  and  meaning 
of  the  whole,  to  have  a  greater  efl^t  attri- 
buted to  tliem  than  to  the  printed  words ; 
inasmudi  as  the  written  woras  are  the  im- 
mediate language  and  tenna  selected  by  the 
parties  themaelvea  for  the  expresnon  of 
their  meaning,  and  the  printed  words  are  a 
general  formula,  adapted  equally  to  their 
case  and  that  of  all  other  contracting  parties 
on  similar  occasions  and  subjects." 
'  Such  then  being  the  ol^ect  of  the  assured, 
and  such  the  rule  of  construction,  we  are  to 
look  to  the  policy,  in  order  to  gather  from 
thence  whether  or  no  the  whole  or  any  part 
of  the  plaintifTs  interest  can,  consistently 
with  such  decisions  as  have  taken  place,  he 
considered  as  defeated.  The  plaiBtiflr  con- 
tends that  he  has  an  interest  as  welt  in  the 
■  shipped  at  Batavia,  aa  at  Sourabaya. 
defendwit  insista  that  he  has  not  an 
interest  in  any  part,  or  at  all  eventa  that  the 
shipment  at  Sourabaya  it  not  protected. 
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The  grounds  on  which  it  was  contended 
that  no  part  was  protected,  were,  first,  that 
the  policy  did  not  attach  on  the  goods 
shipped  at  Batavia,  ihey  being,  as  it  was 
argued,  shipped  not  for  a  voyage  from  that 
place  to  Antwerp,  but  for  a  voyage  from 
Batavia  to  SounUw^a*  and  back  to  Batavia, 
from  whence  a  distmct  voyage  to  Antwerp 
was  to  commence.  Secondlyi  supposina 
the  policy  to  attach  on  tliose  goods  shipped 
at  Batavia,  yet  the  voyage  to  Sourabaya  was 
an  illegal  voyage.  The  ground  on  which  it 
was  contended,  that  the  goods  shipped  at 
Sourabaya  were  not  protected,  was,  that 
Sourabaya  was  not  to  be  considered  as  a 
port  of  lading,  or  a  (ermiRUf  djvo,  within  the 
meaning  of  the  policy. 

We  are  of  opinion  that  the  goods  shipped 
at  Batavia  were  in  reality  shipped  on  a  voy- 
a^  to  Antwerp,  by  way  of  Sourabaya ;  that 
the  ahip's  first  departure  from  thence  was 
on  such. a  voyage:  and,  considering  the 
Ten  extensive  powers  given  by  this  policy, 
both  in  the  first  and  last  dauie,  we  thuUc 
the  sailing  to  Sourabaya  waa  not  a  deviation, 
and  that  it  could  not  be  so  deemed  without 
a  direct  contradiction  of  the  terms  of  the 
policy ;  it  being  clear  that  the  ship  sailed 
to  Sourabaya  for  the  purpose,  and  in  the 
prosecution  of  the  original  adventure  con- 
templated by  the  parties.  Upon  this  point 
the  principle  of  the  decision  in  MelUth  v. 
Andrewt  is  applicable  to  the  present  case. 
The  difference  between  the  two  cases  is 
this — that  in  Meliish  v.  Andrewt^  the  places 
of  discharge  or  termination  are  not  men- 
tioned ;  and  the  course  of  sailing  from  any 
port  waa  left  undefined,  by  reason  of  the 
uncertain  state  of  commerce  in  tlie  Baltic : 
in  the  present  case  the  place  of  shipment 
and  the  commencement  of  the  course  of 
suling'are  left  uncertain  and  undefined,  by 
reason  of  the  ignorance  of  the  assured. 
T'he  order  in  which  the  four  places  named 
stand  in  the  policy,  shews  plainly,  that  a 
voyage  in  the  gAgraphical  course  of  those 
places  was  not  thought  of,  it  being  clear  it 
was  thought  possible  that  goods  might  be 
laden  at  each  of  those  places,  and  in  each 
of  the  four  vessels  named  in  the  policy. 

With  regard  to  the  goods  shipped  at 
Sourabaya,  the  question  is,  whether  that 
place  can  be  considered  as  a  lading  port,  or 
temnaw  d  fuo,  within  the  meaning  of  the 


policy.  Sourabaya  is  cettainly  a  place 
within  the  East  Indies,  and  therefore  within 
the  meaning  of  the  words  used  in  that  part 
ofjhe  policy  where  the  voyage  is  describ- 
ed ;  but  it  is  said  that  the  words  "  port  and 
places  whatsoever  in  the  East  Indies,  Persia, 
or  elsewhere,"  following  after  the  four 
places  first  specifically  named  as  the  tenmt 
&  ^tfiiw,  and  being  so  introduced  in  connec- 
tion with  the  wonds  "  with  leave  to  touch, 
slay,  and  trade,"  cannot  be  understood  to 
designate  the  places  of  shipment,  but  only 
places  to  which  the  ship  might  be  permitted 
to  sail  for  some  other  purpose.  On  the 
other  ,hand  it  was  contended,  that,  those 
words  might,  according  to  the  two  cases  I 
shall  presendy  mention,  be  considered  as 
places  of  sliipment ;  and  that  in  this  par- 
ticular policy  they  must  be  so  considered,, 
because  the  places  from  which  the  ship 
might  sail  without  deviation  or  prejudice  to 
the  assured,  are  afterwards  mentioned  and 
provided  for  by  the  policy  in  a  distinct 
clause,  in  which  the  language  is  more  loose 
and  comprehensive  than  die  lai^uage  of  the 
other  clauses.  The  two  clauses  may  easily, 
each  of  them,  receive  a  distinct  and  appro- 
priate signification,  and  without  determin- 
mg  what  effect  the  latter  clause  might  have 
on  the  question  as  to  the  case  of  shipment 
at  Batavia,  we  are  all  of  opinion,  that  the 
words  "  ports  and  places"  and  so  forth,  in 
the  first  clause,  must  and  ought  to  be  con- 
sidered to  include  such  places  as  were  re- 
sorted to  on  this  occasion.  And  the  two 
cases  of  Vv^tt  v.  AlbutUt  and  Barclay  y. 
Sterlings  are  plain  authorities  to  shew  tliat 
each  of  the  places  mentioned  after  the 
words  "  with  leave  to  touch,"  &c.  may  be 
considered  ai  a  lading  port.  The  first  of 
these  cases  was  an  insurance  on  goods  at 
and  from  Plymouth  to  Malta,  with  liberty 
to  touch  at  Penzance,  or  any  port  in  the 
channel  to  the  westward  for  any  purpose 
whatsoever.  The  ship,  after  receiving 
some  of  her  goods  at  Plymouth,  sailed  (o 
Penzance,  and  there  received  other  goods, 
after  which  a  loss  occurred  ;  the  only  ques- 
tion made  was,  whether  the  insurance  at- 
.  tacbed  on  the  goods  shipped  at  Penzance. 
The  verdict  had  been  taken  in  respect  of 
those  goods ;  and  the  Court  was  clearly  of 
opinion,  that  the  insurance  did  attach  upon 
them,  and  refused  even  a  rule  nisi  for  set- 
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ting  aside  the  yerdict.  The  eafe  of  Bar- 
clay V.  S$erling  arose  out  of  an  insurance  on 
freight,  on  a  voyage  described  in  the  policy 
"  at  and  from  her  port  or  ports  of  bding  in 
Jamaica,  to  her  port  and  ports  of  ditcliarge 
in  the  West  Indies,  with  leave  to  call  at  w, 
any,  or  every  one  of  the  British  or  foreign 
West  India  Islands,  to  seek,  join,  and  ex- 
change convoy;  beginning  the  adventure  on 
the  ^>od8  from  the  loading  thereof  aboard 
the  said  ship  as  aforesaid ;  and  in  ft  subse- 
quent part  of  the  policy,  after  the  usori 
dedaratioD,  that  it  snould  be  lawful  for  the 
ship  in  that  voyage  to  proceed  and  to  sail, 
and  to  touch  and  to  stay  at  any  ports  what- 
ever, the  following  words  were  introduced, 
**  and  wheresoever,  with  leave  to  discliarge, 
exchange,  and  take  on  board  goods  at  My 
port  or  place  she  may  call  at  or  proceed 
to,  without  its  being  deemed  a  deviation, 
and  without  prejudice  to  this  insumnce." 
This,  in  truth,  was  an  insurance  not  on  smy 
goods  in  particular,  but  on  the  fl-eigbt 
earned  by  conveying  the  goods  of  any 
country.  The  qtteetion  is  the  same,  and  I 
think  it  was  admitted  in  the  course  of  the 
argument  to  be  the  same,  as  if  it  had  been 
on  a  policy  on  goods.  In  fact,  the  ship 
took  in  a  cargo  at  Jamaica,  and  got  ashore 
off  the  island  of  Cuba,  and  great  part  of 
the  cargo  was  there  lost.  The  ship  was 
afterwards  taken  to  the  Havannab  and  re- 
paired, and  then  took  in  some  flresh  goods 
for  London ;  the  question  was,  whether  the 
freight  of  those  latter  goods  was  protected 
by  Uie  policy.  The  Court  held,  that  it  was 
protected,  considering  the  policy  (o  attach 
on  the  freight  of  goods  at  any  intermediate 
place  in  the  course  of  tite  voyage,  and  thtt 
It  was  not  to  he  confined  to  the  goods  re- 
ceived at  Jamaica.  For  tlieae  reasons,  and 
upm  the  authorities,  we  think  the  plaintifli 
entitled  to  recover  m  reapect  of  all  the 
goods ;  and  as  no  question  was  raised,  as  to 
the  actual  value  of  the  goods  being  less 
than  the  valuation  of  the  policies,  the  jud^ 
ment  will  therefore  be,  that  the  plaintifis  re^ 
cover  the  sum  of  i5^l.  14*. 

Judgment  for  the  plamtiff$. 


SUTCLIFFX  0.  CLEGO, 


18S0 
May  24 

Attorney—  Cottt  ^  taxations 

I .  Where  the  pkmtiff*t  tOtemeyy  in  an 
arrangement  with  the  defendant^  exacted  from 
him  tke  payment  of  cotts  a*  between  attorney 
and  client ;  and  the  bill  was  redaced  on  tax- 
ation from  X7l.  to  91.  :—Heid,  that  it  wet 
not  a  eaee  mkhm  Ike  %  Geo.  t.  e.  23,  m 
nMeh  tke  attorney  mdd  he  ordered  to  pay 
the  eoet*  tjftke  laication. 

ft.  Nor  would  the  Court  introduce  a  pre- 
cedent hy  exercieing  their  ^nsrfMiM,  hdo- 
pendent  of  the  ad,  aver  the  ttUomey,  m  one 
of  their  owt  e^/Uiere, 

In  this  case  the  defendant  by  an  amnge- 
itwht  with  the  plainliff's  «ttom<7  was  to 
pay  costs,  as  between  attorney  and  client. 
The  attorney's  bill  was  V7L,  but  was  after- 
ward! redwaed,  on  taxation,  to  9/.  A  rule 
having  been  obuined,  callftig  tipon  him  tt> 
shew  cauee  why  be  should  not  pay  the  costs 
of  the  taxation— 

iUr.  Huttkmeoh  shewed  eaase,  fauSstiag. 
that  the  case  was  not  within  the  ataiute 
which  autboriset  the  Court  to  trUt  the 
attorney  to -pay  the  costs :  that  Uke  atatate 
(2  Geo.  2.  c.  S3.)  applied  only  to  ca&es  be- 
tween the  party  and  his  own  attorney  \  and 
not  to  cases  between  the  attorney  of  one 
party,  and  the  party  on  the  other  side : 
and  that  the  arrangement  being  that  the 
party  should  pay  costs  as'between  attorney 
and  client,  could  make  no  difference. 

ilfr.  Patteion,  contrft,  relied  upon  the 
general  jurisdiction  which  the  Court,  inde^ 
pendent  of  the  statute,  had  a  right  to  ex- 
erdae  over  its  own  ofBeera ;  and  he  sub- 
mitted that  dte  veitatiena  conduct  of  the 
attorney  jnitified  its  exerdse  in  the  present 
instance. 

Lord  Tenterden. — The  case  is  certainly  * 
not  within  the  act  of  parliament  t  but  we 
cannot  omit  to  animadvert  upon  such  eon- 
duct  -as  has  been  pursued  by  the  attorney 
on  this  occasion.  We  have  the  power  inde- 
pendent of  the  act,  but  we  are  afraid  to  in- 
troduce a  precedent  of  going  out  of  the  act. 
The  rule  must  be  diichai^,  but  certainly 
wi^out  eosta. 

Ri^'Ai^rged, 
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Qttore  Impedit — Parcenert — Error. 

1.  Where  a  plaintiff  i»  qiure  impedit 
daimi  to  pretent  in  the  fimrth  turn  in  ri^ht 
i^me  tf  four  coparcener*,  it  is  a  euffcwM 
iiaiemeni  of  the  title  to  shew  a  pret*nteitis» 
hjf  the  aneeitor  under  ivAom  all  the  eo-parcc' 
wn  daimid, 

2.  Jnd  U  it  ttfgicieia  to  ttate  that,  in  the 
Jbrtt  inttance,  the  eapareenert  not  agreeing 
to  juetent,  Mc  elder  titter  pretented;  aM 
that,  on  the  tecand  tvrn,  J.  S.  prteented  in 
right  of  the  tecond  titter;  and  that,,on  the 
third  turn,  J.  T.  pretentwt  in  right  of  the 
third  titter ;  for  it  mil  not  be  pretumed  that 
nteh  pretentationt  were  other  than  rightful. 

S,  A  deed  mat  made  in  167it,  by  which 
the  perton  entitled  to  pretent  in  the  fonrth 
tarn,  ( the  church  being  then  fidl  upon  the 
JUet  preteiUation  only^  m  coiuitUration  of 
iOt, — of  true  and  faittful  tetvuxt  done— and 
for  dmrt  other  good  mi  valuable  eautet 
and  oonnderaiion*,  conveyed  the  right  to  pre- 
tent  mxm  the  fourth  turn.  In  1828,  tuck 
deed  being  pleaded  in  tuipport  of  the  title  to 
the  fourth  turn,  the  party  againtt  whom  it 
wa*  tet  up,  pleaded,  that  the  deed  was  made 
fraudulently,  in  order  to  deceive  tuch  perton 
at  t^uid  purehate  aftcrmarde.  letue  wot 
joined  upon  thit ;  and  the  Jury  found  a  uer- 
diel  ne^ivimg  fraud : — Held,  that  after  thee 
verdict,  the  Court  eould  not  hold  that,  m  poini 
^  km^  the  deed  was  fraudulent. 

Thh  caM  cune  before  tbe  Coart  upon  • 
writ  of  error  from  the  Common  Pleu. 

The  action  was  in  quare  in^pedit.  The 
cause,  in  its  various  stages  in  the  Coart 
of  Common  PleaSi  will  be  found  thus  re- 
ported : — 

1.  Upon  a  motion  for  a  new  trial ;  (1) 
t.  Upon  the  motion  for  strilcing  out  ■ 
number  of  the  defendant's  pleas ;  (2) 
S.  Upon  the  motion  for  a  new  trial  j  (S) 
4.  Upon  the  motion  in  arrest  of  jndg- 
mentt  immediately  after  the  preceding  mo- 
tion. 

It  wOl  be  tssnmed  that  tbe  reader  baa 

0)  lBiag.H4;  t.KflUwJean.C.P.ira. 

(ff)  5  Biof.  4t;  I.  c.  t  M.  It  p.  I06j  6  Law 
Jotmi.  CJ>.  t40. 

(3)  5  Bing.  171;  I.CS  U.  fc  P.  rUw 
Jonni.  C^.  SO,  &ti 
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perused  these  proceedings.  The  record 
being  removed  into  tliis  court  by  writ  of 
error,  the  defendant  assigned  for  error  the 
following  csuses : — 

1st.  That  the  plaintiffs  bad  not  merely 
defectively  st^ed  their  title  to  present,  but 
had  shewn  a  defective  title  to  any  separato 
pur  party  or  fourth  part  of  the  advowson. 
and  no  title  or  right  in  themselves ;  and 
that,  by  tbe  record,  it  appeared,  that  the 
deed-poll  wu  fraudulent  and  void  in  law  as 
against  purdiasers,  as  stated  in  the  pie*  of 
die  defendant,  G.  P.  Dowling. 

^d.  That,  before  the  makii^  of  the  said 
oount  or  declaration  in  the  form  contained 
in  the  said  record,  in  Easter  t«rm,  7  Geo.  4, 
the  said  original  plaintifis  counted  and  de- 
clared against  the  said  original  defendant 
on  the  same  writ  in  the  plea  aforesaid  in 
another  and  different  form,  stating  another 
and  different  title  to  present  to  the  said 
cbureh,  from  the  form  or  tide  set  forth  in 
the  count  or  declaration  contained  in  the 
record  now  before  the  Court,  as  appeared 
by  the  court  rolla  of  that  term,  now  remain- 
mgintbeCourtof  theBendi;  towbiehsaid 
count  mr  deelaratiwi  contained  in  the  said 
court  rolls,  other  and  different  pleas  were 
pleaded  than  those  contained  in  the  record 
now  before  the  Court ;  and  that  such  other 
proceedings  were  had  on  the  said  pleas  so 
pleaded  to  the  first  count  or  declaration  in 
tbe  Court  of  Common  Pleas  ;  that,  after- 
wards, in  Hilsry  term,  vaiioas  issues  in 
foet,  to  be  tried  by  the  country,  and  by  thn 
record  lespectivelyi  and  also  an  issue  in 
law,  on  ft  demurrer  to  the  replication  toonn 
of  the  said  last-mentioned  pleas»  were  joined^ 
aa  appeared  by  the  issue  rolls  of  that  tanua 
remaining  of  record  in  the  Court  of  Com- 
mon Pleu ;  that,  to'try  the  said  last-men- 
tioned issues  a  ontre  issued ;  that  a  record 
of  Nisi  Prius  was  made  in  the  same  suit  in 
order  to  try  tlie  said  last-mentimed  issnest 
hut,  before  they  had  given  their  verdict, 
the  original  plaintiflb  being  solemnly  called, 
came  out,  and  were  nonsuited,  which  non- 
suit was  duly  entered,  as  will  appear  by 
the  pottea  and  entry  of  such  nonsuit ;  and. 
although  a  nonsuit  is  by  law,  in  quare  rsi- 
vedit,  final,  yet,  by  a  certain  rule  of  the  sud 
last-mentioned  Court  of  Common  Pleas,  it 
was  erroneously  ordered  by  that  Court,  that 
the  defendants  should  shew  cause  why  the 
nonsuit  entered  on  the  trial  of  the  Mid  CMHO 
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■hoidd  not  be  set  moAOf  ud  a  new  ttial  had 
between  the  parties;  ud,  afterwards*  in 
Trinity  term,  S  Geo.  4,  by  a  certain  (rtber 
rule  of  the  said  Court  of  Common  Pleas,  on 
mdbg  the-  fomer  rule,  and  hearitv  coun- 
sel, it  WM  crroneoftudy  ordered  by  the  Mid 
Ctnirt,  ^al  the  nonsuit  should  be  set  aside, 
■ad  m  new  trial  bad  between  die  parties ; 
llwt  the  aaid  roles  did  not  appear  to  have 
been  granted  on  the  ground  of  any  irregu- 
larity, misconduct,  or  mistake,  or  on  any 
affidavit,  but  on  readif^  [the  said  record  of 
Nisi  Prius,  and  hearing  counsel  only,  as 
will  appear  by  the  said  rules  when  certified 
to  the  Court  here ;  that,  after  it  had  been 
BO  ordered  that  a  new  trial  aboald  be  had 
between  the  parties,  by  a  certain  other  rule 
of  the  said  Court,  made  on  the  SSnd  day  of 
Kovember,  in  Miebaelnnaa  term,  8  Geo.  4, 
h  waa  ordered,  that  the  defoidanta  abonld, 
on  the  aeeond  day  of  Hilary  tern  next, 
shew  cause  why  all  the  pleas  in  the  record 
abould  not  be  strode  out,  except  those  which 
referred  to  the  deed  of  the  li9th  of  April 
1079,  or  why  the  pUintifh  should  not  be 
at  Itbierty  to  amend  their  declaration  in  the 
said  cause;  that  that  rule  was  enlarged,  and 
Hut  it  was  erroneoudy  ordered  by  the 
Court,  that  tlte  rule  for  pleading  several 
matters,  obtained  in  Micbaelraaa  term,  7 
Geo,  4,  should  he  vacated,  or  that  the 
^iotW  should  be  at  liberty  to  am«d  the 
declaration  as  the  Coart  ahould  direct ;  that 
liw  defodaMs  obtaiMd  a  nla  toplead  to 
die  amended  dcelaratton  the  several  matters 
in  the  rule  i^ecified ;  and  that  the  Court 
erroneomly  ordered  that  the  defotdant 
should,  within  three  days,  elect  whether  he 
would  plead  to  the  ammded  decUration, 
that  the  deed  of  the  S9th  of  April  1672,  was 
ftavdttlent  waiost  subsequent  porehasers, 
and  a  plea  of  dm  oimeestU  as  to  that  deed 
•nly,  or  to  plead  one  sii^  |dea  to  the 
•nmded  deobratiea;  md  tint  heahodU, 
within  three  days,  plead  cither  the  one  or 
dm  other,  and  the  said  rale,  as  to  all  the 
other  pleas  therein  s|>ecified,  was  discharged  ; 
that  the  defendant,  m  order  to  prevent  judgw 
ucnt  being  signed,  was  compelled  to  ples^ 
and  did  plead  the  twoplcMcmtained  in  the 
yeeord  before  the  Court. 

To  this  ass^jmaeDt  of  errors  the  plaintiff 
plemled  in  mttf  ffl  eiraten.  Tbeeasenow 
cnme  en  far  w^saant ;  and  was  argued  at 
B— iiiiahh  impk  for  the  de^nt  by 


Mr,  SajemU  E»  Lawtt ;  bnt,  as  the  «lse 
has  been  already  so  fully  reported  in  the 
Common  Pleas,  and  this  Court  thought  the 
point  so  clear  that  they  did  not  hear  the 
learned  counsel  on  the  other  ude,  it  Jbaa 
been  thought  unnecessary  to  repeat  the 
aigument :  any  new  point  will  appear  in  the 
judgments  of  the  leuned  Judgea  which  fol- 
low. 

In  order  to  raise  the  argument  against 
the  authority  of  ihe  Court  of  Common  Pleas 
to  make  the  different  rules  eompUined  of, 
the  case  of  KtMg  v.  ^mfrflvi(4)  was  relied 
on.  where  it  was  held,  that  the  plea  of  in 
mtlio  est  erratum  was  an  adnussion  of  the 
fiwts  ass^ned  for  erriHr. 

At  the  close  of  the  ai^ipcnt  for  the 
plaintiff  to  error, 

Mr,  Mawmgi  eonfar^  waa  slopped* 

Lord  Teatordot.-- 1  m  of  opnion  that 
the  judgment  of  the  Court  below  ought  to 
be  affirmed.  So  many  objectiona  have  been 
taken,  and  so  many  cases  cited  not  bearing 
upon  die  main  point,  that  I  am  not  ntre  1 
shall  touch  them  all.    I  will  take  the  ob- 
jection as  to  tlie  errors  alleged  by  reason  of 
the  rules  in  the  Court  of  Coeomon  Pleas* 
First  of  all,  1  believe  that  thia  is  the  fint 
case  in  which  a  court  of  error  has  been 
e^led  upon  to  reverse  a  judgmoit  by  reap 
aon  of  the  Court  below  havii^  made  aoaaa 
rule  which  it  ought  not  to  have  made.  We 
m^he  as  well  Iw  called  upon  to  rev«ae  » 
judgment  by  reaaon  of  a  rule  made  tha 
Court  below  for  a  new  trial.    We  cannot 
here  inquire  whether  the  rules  were  piade 
on  sufficient  ^ouod  or  not.    We  roost 
assume  that  tUey  were  j,  but*  on  lookii^  at 
the  report  of  what  passed  upon  the  ar^i^ 
mmt  of  those  rules  in  the  Common  Plea^ 
I  think  the  Court  did  perfectly  right  in 
making  the  rules,  and,,  in  so  doin^  exer- 
cised a  most  wholesome  authority  in  pre- 
venting the  gieat  abuM  of  the  privilege 
given  by  the  atatutt  of  Anne.  The  onginal 
punt  in  diqittte  was,  whether  the  first  or 
second  ovaveyaaee  made  hy  tlie  aame  .parw 
son  waa  valid.    This  brings  me  to  the  ob- 
jections taken  tP  the  declaration.   It' is  said 
that  the  plaintiff  has  not  shewn  a  title  to 
preaeut  in  the  turn  which  is  now  claim^, 
for  that  he  oo^ht  to  have  ditwa  a  preaen- 
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■ttrtkn  ift  Aat  turn  %j  fahHetT;  nd  for  dai, 
the  CM«  of  Skkehgrm  v.  HH^{5)  wu  dted. 
Bflt,  ID  that  case,  there  was  no  allegatimi 
«r  any  pretemation  by  any  jaerttm  under 
whom  the  then  {damtiff  dainaed  ;  while,  on 
this  record,  there  ia  a  diatinct  aU^tion,  that 
Roberts,  noder  whom  all  partiea  daimed, 
waa  seiaed,  and  did  preaenb  I  am  there- 
fi»e  of  <^nwn,  tliat  the  preaentation  by 
lihn  waa  quite  snffieient.  It  would  be  im- 
poanUe,  «4iere  an  advowson  deaeenda  in 
eo>parcenery  among  four  parties,  that  the 
penon  clahning  the  second  or  Uiird  turn 
ahould  ahew  a  presenution  by  himadf  at 
the  firaC  turn.  That,  from  the  nature  of 
the  title,  cannot  be  die  ease.  All  that  is 
Becessary  for  him  to  do  is  to  ahew  tlie  seisin 
and  preaeatstion  in  that  party  under  wb<Hn 
he  luainn ;  and  that  haa  here  been  done. 
The  next  objection  is,  that,  there  having  been 
DO  acparation  of  the  interests  by  these  per- 
«eaer%  bat  k  appearing  only  that  tbey  did 
not  agree  to  prment  on  die  firat  vaemey, 
wherefore  the  elder  aiatn  preaeated.  B»> 
tween  dtat  torn  and  when  it  waa  the  turn 
of  tlie  younger  sister,  (imder  whom  the  pre- 
sent plaintiff  claims,)  there  had  been  two 
ttflurpatioDS,  which  converted  the  estate  of 
the  party  who  daiined  to  present  on  the 
foarth  turn  into  a  mere  rights  and  thereftne 
a  poasesiory  action  was  no  longer  marntaifr' 
able.  I  do  not  here  inquire,  (for  it  is  not 
Mcesaary)  whether  an  usurpation  would, 
imder  theae  eireumstanees,  have  that  effect; 
because  the  fact  to  raiae  that  inquiry  ia 
lieni  wanting.  Itdoea  not  hereap^r  tliat 
there  wmpreaentationa  by  uaurpatioo.  We 
are  not  to  preenme  a  wnn^,  but  rather  that 
that  which  has  been  done  haa  been  right* 
flilly  done.  Tbe  averment  is,  that  one 
Grace Weslcott,  (aa  in  the  Moond  turn,  which 
was  of  the  aaid  Jane  Squire,)  on  the  1 1th  of 
July  1674,  presented  to  the  chardi  one 
Hiomas  Westcott,  her  clerk,  who,  upm 
■uch  presentation,  waa  admitttd,  &o.  We 
are  now  desired  to  presume,  that  that  pre* 
teAtation  was  by  uanrpatioa.  If  that  was 
to,  and  if  the  emct  of  that  uaurpatton  was 
aa  it  is  eontended  to  be,  it  waa  for  the  de- 
Andant  to  prova  the  nawrpation.  The  pra- 
•entatien,  in  the  third  tuni,  ia  alleged  in  the 
same  word*.  Then  we  oome  to  the  firat 
^mentation,  wfaidi  takea  place  in  tbe  fourth 

(5)  iBiObrabCa.ua 


tain,  add  tbat  ia  after  the  eonTeyaaee  by 
Robert  Isaac,  the  peraon  under  whom  the 
plaintiff  claims.  It  is  alleged,  that  Sir  Ni- 
cholas Hooper,  on  the  8th  of  Nov.  1714,  (aa 
in  the  fourth  turn,  which  was  of  tbe  said 
Crrace  laaac,)  presented  to  the  church,  ao 
bein^  vacant,  one  £.  Chidieater,  who  waa 
admitted,  &c.  Now,  admittii^,  fat  the  aake 
of  the  argument,  that  to  have  been  a  pce- 
aentatbn  oy  usurpation,  yet,  that  beiiUE  after 
dw  alatuta  of  Anna,  it  would  be  u4ray  im- 
BUterial.  Tbe  pl«b  allegea,  if  we  are  to 
look  at  that,  that  the  presentation  by  Sir 
N.  Hooper  was  in  right  of  the  person  under 
whom  the  defendant  daima.  Then,  that 
would  bring  us  to  the  question— which 
the  two  eonvejnoees  ia  valid  1 

Tbe  noKt  objectioa  is,  that  the  plaintiff 
hu  not  diewn  the  preaentation  of  the  other 
aisiers,  on  the  first  and  second  set  of  taroi, 
to  have  been  made  by  persons  having  a 
right  to  make  iliem.  If  that  objection  wan 
to  prevail,  it  would  oome  to  thia— that  a 
party  daimuig  tbe  fourth  turn  ooidd  wM 
recover,  unless  those  persons  who  presenud 
in  the  second  and  third  turas  presented  by 
good  title.  Of  their  title  it  is  not  to  be 
auppoaed  that  he  can  have  any  knowledge 
whatever ;  and,  therefore,  to  require  him  to 
sliew  their  title,  whieb  aoeordtog  to  all  human 
probability — I  had  neariy  aaid  possibility- 
he  would  not  be  able  to  do,  would  be  moM 
unreaaonable.  I  aee  no  groond  uptu  which 
this  d^ecUon  can  be  maintained.  This 
bringa  me  to  tbe  main  point  in  the  case; 
(he  operation  of  the  two  deeda.  Now,  the 
conveyance  by  Robert  laaae  to  Laaria  Sta- 
TUigs,  is  in  eonBidaratiimo^theaum<»f  SOsb 
Jby  Lewta  Sttvinga  paid,  and  for  true  and 
fiiithfol  aendcea  done  unto  him,  the  aaid 
Robert  Isaac,  and  also  for  divers  other  good 
and  valuable  causes  and  oonsideratiims.  To 
impeach  it,  there  are  two  ^eas :  one  is,  that 
Robert  Isaac  did  not  grant,  &e. ;  tbe  aeeoad 
ia,  that,  twenty  yeara  afterward  Robert 
Isaac  being  about  to  marry,  executed  a  aetF 
tlement,  by  which  be  conveyed  the  fourth 
tuni  for  the  benefit  of  hia  wife  and  children. 
And  the  plea  alleges,  that  the  conveyanea 
by  Robert  laaae  to  Lewie  Stevings,  waa  n 
finuduloit  conTeyanoe.  and  void.  Isauea 
were  joined  on  both  these  plena,  and  tha 
jury  found  on  both  against  the  defondaat. 
It  ia  now  said,  that  tbe  jury  have  only  found 
that  then  waa  no  finud  in  foct;  and  tha^ 
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on  th»  hee  of  tlie  OHiTeyance,  there  is  a 
fnud  in  law ;  that  tlie  Court,  looking  at  the 
terms  of  the  conveyaDce,  and  the  considera- 
tions therein  mentioned,  must  see  that  it  was 
a  voluntary  conveyance,  and  consequently 
void  ; — that  is,  we  must  of  necessity  come 
to  the  conclusion,  that  the  conveyance  made 
in  the  year  of  a  fourth  part  of  the 

advowson,  the  turn  of  presentation  not 
being  to  take  effect  until  after  the  death  of 
the  thm  ineumhentt  and  after  the  presen- 
tations of  two  other  persom  having  prior 
lumsi  was  void ;  that  the  snm  of  20f.  and 
•ervicea  performedt  could  fto<  be  a  sufficient 
valuable  consideration,  and  that  there  eoifU 
be  no  other  valuable  omsideradon.  The 
distinction  between  good  and  valuable  con- 
sideration is  this,  that  a  good  coDsideration 
makes  the  instrument  good  as  between  the 
parties;  but  avaluaUe  consideration  makes 
the  conveyance  good  against  a  subsequent 
purchaser.  For  my  own  judgment,  without 
relying  on  the  words  "  other  gi3od  and 
valuaUe  canses,"  I  am  not  prepared  to  say 
that  the  snm  of  X0«.  at  that  time,  and  the 
•ervices  performed  were  not  in  thenuehrea 
a  soffleient  valuable  consideration!  for  a 
right  such  as  this  is ;  which,  acooi^ing  to 
the  probalde  daration  of  human  life,  could 
not  come  to  be  exercised  for  much  more 
than  half  a  century.  That  being  so,  and 
the  jury  having  found  that  the  deed  was  not 
fraudulent,  I  think  that  we  cannot  say  that 
it  is  so.  I  am  not  aware  of  there  being  any 
other  material  point. 

Mt.  Justice  Bayley,— 'I  also  am  of  opinion 
that  this  judgment  sbonld  be  affirmed.  I 
entirely  agree  with  the  defendant's  council, 
that  a  jrtuRV  impedit  is  a  possesswy  action, 
and  that  a  presentation  must  be  shewn. 
But  in  this  eass  there  wen  two  presenta- 
tions on  which  the  ivetenl  pUiotiff  is  en- 
tided  to  rely,  being  the  presentation  by 
Roberts,  who  is  the  ancestor  of  the  four 
diildren,  under  one  of  whom  the  plaintiff 
claims ;  and  I  am  disposed  to  think  also, 
that  it  would  have  been  suflScient  to  have 
stated  the  presentation  to  have  been  made 
by  the  eldest  of  the  four  coparceners,  be<- 
caute,  if  Roberts  were  seised  in  Set,  but 
had  not  posseasion,  uid  it  bad  desooided 
from  him  to  the  four  coparcoiers,  the  pro- 
•sntation  by  the  eldest  of  these  fimr  eo- 
parcaners  would  have  bean  a  ]»resentation 
which  would  have  vested  the  right  in  all{ 


ami  that  wmdd  clearly  diitianndi  An  esse 

from  S^Tebume  v.  Hitfh,  But  it  hu  been 
contended,  tluit  the  nght  of  presentation 
was  destroyed,  or  iu  continaity  interraptad 
by  two  usurpations,  which  took  place  in 
1674.  Now,  in  the  first  jdace,  it  caimot 
fairly  be  said  that  either  of  those  wo  an 
usurpation.  When  coparcenm  jointly  pre- 
sent, they  all  concur  in  that  act ;  but  if  they 
|Hresent  separately,  then  that  givea  to  eaci 
a  separate  right  in  her  own  respective  turn, 
and  they  become  tnfar  ae  strangm.  The 
fourth  ci^arcener  may  not  know  who  it  is^ 
or  under  whet  rwht  it  i^  that  a  person 
presents  the  second  or  any  other  tun.  She 
knows  it  is  not  her  turn,  but  diat  it  is  the 
turn  of  one  of  the  other  coparceners ;  and 
whether  the  person  presenting  has  a  right 
from  that  coparcener  to  make  the  preaen* 
tation,  is  a  matter  with  rcforence  to  which 
she  who  has  the  fourth  turn  has  no  eooenn; 
it  cannot  affect  her.  I  agree  that  the  ata« 
tute  of  7  Anne,  c.  18.  is  not  retro^wetive; 
hut,  in  order  to  see  whether  the  presentation 
in  1674  was  an  usurpati<m  (and  it  ought  to 
have  been  so  allegea  if  it  was,)  that  wonid 
diqilace  die  other  coparceners,  I  mnst  lodt 
to  the  authorities.  Now,  in  i  IntUt,  806, 
Lord  Coke  says, — **  By  the  oasnwa  law,  if 
an  advowson  descend  to  divers  ooparceaera, 
if  they  cannot  ^ree  to  present,  the  eldest 
shall  have  the  first  turn,  and  the  second  the 
next,  et  tic  de  cceteru;  every  one  in  turn 
according  to  seniority;  and  tlus  privilege 
not  only  extends  to  them  and  their  heirs,  hvA 
to  the  several  assignees,  whether  by  con- 
veyance or  by  act  in  law,  as  tenant  hf  the 
curtesy.  Aod  if  any  stranger  usnrp  in  the 
turn  of  any  one  of  them,  lUs  does  not  p«t 
the  otha  out  of  possession;  and  this  uw 
doth  exMnd  to  usunations,  as  well  befen 
partiti«i  as  after."  The  same  poiot  is  eon- 
sidered  as  being  the  rule  of  law,  in  the  cue 
of  Barktr  v.  the  Biekop  oj  Lemiam{^\ 
Then  there  was  mrthing  jwior  to  1709,  the 
period  at  which  the  statute  of  7  Anne,  c  1 8, 
began  to  operate,  which  can  in  any  way 
affiect  the  right  of  the  fourth  coparcener. 
The  fourth  coparcener's  vacwcy  did  not 
oecur  till  1714^  and  then  the  stataca  of 
Anne  was  in  fnll  operation.  Now,  lofduag 
at  the  languue  (u  that  statnl^  it  as  ems 
dearly  to  ap]^  in  fiiU  fores  to  the  prcasat 

(0)  waiss,6». 


Digitized  by 


EASTOtl  TBRM^  1880. 


st&s 


cMe ;  it  "  that  bo  usurpation  upon 
any  avoiduKe  in  any  church,  &c.  shall  dis- 
plaee  the  estate  <v  interest  of  any  person 
entitled  to  the  advowson  or  patronage 
thereof,  or  turn  it  to  a  right ;  but  be  or  she 
that  would  have  had  a  right,  if  no  usurpa- 
tion bad  been,  may  present  or  maintain  hia 
or  bar  fmn  ia^Mdif,  upm  the  next  or  any 
other  nvudanee,  if  ^turbed,  notwithatand- 
in|;  soeh  osurpation ;  and  if  copannners  or 
jomt-tenants,  or  tenants  in  coramon,  be 
seised  of  »y  estate  of  inheritance  in  the 
jMlrowson  of  any  church,  and  a  partition  is 
or  shall  be  made  between  them  to  present 
by  turns,  that  thereupon,  every  one  shall  be 
taken  and  adjudged  to  be  seised  of  his  or 
ber  separate  part  of  the  advowson,  to  pre- 
aent  in  his  or  her  turn."  Thm,  if,  at  the 
fimrth  tunif  when  a  vacancy  occurred,  there 
was  as  nawpatioD  on  the  tnm  which  the 
INrcsent  [daintiff*  chums,  that  would  not  dia- 
place  tbe  estate  or  intereat,  but  wotdd  ieave 
at  aa  it  was,  except  with  reference  to  that 
turn,  and  when  a  fourth  turn  agaiu  occurred, 
the  party  entitled  to  it  might  exercise  his 
r^t  of  presentation.  Now  tlie  time  at 
which  that  fourth  turn  again  occurs,  has 
arrived.  Tbe  phuotiiT,  therefore,  has  shewn 
a  possession  by  {uresentatioo,  in  that  person 
under  whom  he  claims ;  for  he  has  sliewn 
that,  although  there  may  have  been  one 
naurpation  upon  her  turn,  yet  her  r^^ht  aa 
to  fiitnre  turns  was  protected  by  the  statute. 
It  has,  however,  been  said,  that  the  deed  of 
1672  ia  a  deed  which,  aa  matter  of  law,  w« 
an  boimd  to  eoouder  as  franduleot  and  void. 
Ik  inporta  to  be  a  grant "  in  coasideration 
of  2(M.,  ud  of  fiuthiful  services  performed, 
ud  of  divers  other  good  and  valuable 
causes  and  considerations ;"  and  it  has  been 
decided,  that,  in  such  a  case,  a  party  is  en- 
titled to  shew,  as  matter  of  fact,  there  are 
other  considerations  besides  those  which  are 
expressed  m  the  deed.  The  defenduit  has 
ideaded  that  this  vaa  a  fraudulent  deed ; 
and  if  there  was  no  consideration  for  it,  if 
tbe  tO$,  were  not  paid,  and  if  there  were 
no  other  aervicea  rendered,  and  no  other 
eoBSideration  of  a  ndnable  nature,  the  deed 
would  have  been  flraudtdnt ;  and  the  jury 
bav^  said  by  their  verdict  that  the  need 
was  not  fraudulent,  it  is  impossible  for  us 
to  say,  as  matter  of  law,  that  it  is.  Upon 
the  other  point,  as  to  the  power  of  the 
Court  of  Common  Pleas  to  make  tbe  rulea 


they  did,  and  the  propriety  of  them,  I  en- 
tirely concur  in  what  has  fallen  from  my 
Lord. 

Mr.  Justice  LUtUdale. — I  am  also  of 
opinion  that  this  judgment  should  be  affirm- 
ed. The  plaintiff  baa  clearly  shewn  him- 
self entitled,  by  the  course  of  descent,  to 
the  undivided  fourth  part  of  this  advowson; 
and  the  question,  supposing  him  to  be  sudi 
owuer,  is,  whether  lie  is  entitled  to  maintain 
this  qifore  impedit.  The  first  objection 
taken  against  hira  is,  that  it  is  not  alleged 
that  there  was  any  presentation  by  that 
sister  in  ber  fourth  turn,  under  whom  the 
present  plaintiff  claims ;  and  1  {^prehend, 
that  it  is  quite  sufficient  to  allege  a  presen- 
tation in  the  owner  of  the  entire  advowson. 
In  Comyns's  Digest(7)  it  is  laid  down,  that 
"  the  ^aintiff  in  gwire  impedUt  ought  always 
to  all^  a  presentment  by  himself  or  by  his 
ancestor,  or  some  other  luider  whom  he 
claims and  afterwards,  '*  and  rq^ularly  a 

Ereaentment  ought  to  be  alleged  to  have 
tea  by  him  who  has  the  inheritance;"  and 
the  Cotmtest  of  Northm^erland'scaMe{S)  is 
cited.  If  this  had  been  a  first  turn  in  the 
fourth  coparcener,  and  the  ^luire  hnpedit 
had  not  been  brought  by  tlie  present  plain* 
tiff,  but  had  been  brought  in  1714  after  the 
third  presentation,  I  doubt  whether  it 
oould  have  been  alleged  in  any  other  way, 
than  in  the  person  who  once  had  the  entirety 
in  bim.  It  is  quite  clear  that  it  would  have 
been  sufficient  for  the  then  owner  of  the 
fourth  part  to  shew  that  the  owner  of  the 
fee  bad  presented,  and  that  the  other  three 
coparceners  bad  presented  in  their  turns.  I 
cannot  see  bow  that  diflfers  from  tbe  present 
case ;  but  it  is  said  that  there  have  been 
several  usurpations,  and  that  the  plaintifl^ 
therefore,  has  now  a  mere  right.  With  re- 
gard to  the  second  and  third  presentations 
in  1674,  it  does  not  appear  that  they  were 
usurpations,  tlut  they  were  not  by  the  per* 
sons  who  were  reguUrly  entitled  as  copar- 
ceners ;  and  even  if  they  were  not  by  them, 
they  might  be  by  some  person  claiming 
under  them ;  and  if  tbe  defendant  had  meant 
to  insist  tlut  the  persona  who  made  the 
second  and  third  presentatims  had  no  right, 
he  ought  to  have  stated  that  aa  a  fact  in  his 
pleading,  so  that  the  plaintiff  miglit  have 
taken  issue  upon  tlutt  fact.  It  seems  to  me 

(7)  Tit.  "  Plesdsr,"  3, 1.  fi, 
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quite  dear  upon  thn  record,  that  they  cannot 
be  treated  as  asurpations ;  and,  with  refer- 
ence to  the  fourth  turn,  that  was  aAer  the 
statute  of  Anne,  and  is  therefore  cured, 
if  it  were  an  usurpation.  The  question  then 
is,  whether  the  deed  of  1672  can  be  conn* 
dered  fraudulent  and  void,  as  against  pur- 
chasers. Now,  the  deed  purports  to  be  in 
cnnideraliOD  of  a  nominal  sum  of  monej, 
and  also  in  consideration  of  services  and 
other  valuable  considerations.  The  defen- 
dant did  not  demur  on  that  ground ;  but  the 
matter  was  submitted  to  a  jury,  and  they 
foand  that  it  was^for  a  good  and  valuable 
consideration ;  and  I  think  we  cannot  now 
aay,  that,  in  point  of  law,  it  was  fraudulent. 
I  also  agree  with  ray  Lord  and  my  Brother 
Bayley,  with  respect  to  the  rules  made  in 
this  cause  by  the  Court  of  Common  Pleas. 

Mr,  Jtaiiee  Parke, — I  concur  in  opinion 
with  the  rest  of  the  Court,  that  this  judg- 
ment ought  to  be  affirmed.  It  appean  to 
me  a  very  clear  ease.  Numerous  objections 
have  been  taken  to  the  form  of  tlie  decla- 
ration, which  resolve  themselves  ultimately 
into  very  few.  The  first  is,  that  there  is  no 
allegation  that  any  one  presented  in  right 
of  that  fourth  turn,  the  title  to  which  the 
plaintiff  has  deduced  in  his  declaration ; 
and  much  reliance  was  placed  in  the  argu- 
ment by  my  Brother  Lawea,  on  Shireimrne 
T.  HUeh :  certainly,  from  the  marginal  ab- 
atnct  of  that  case,  it  would  appear  that 
some  snch  proposition  was  laid  down.  But 
that  case  is  distinguishable  from  the  present 
upon  two  grounds.  There  was  no  allegation 
at  all  that  any  person  had  been  seised  of  the 
entire  advowson,  or  of  any  right  or  interest 
in  the  advowson,  so  as  to  have  that  seisin 
which  the  law  requires,  and  which  is  ana- 
logous to  the  taVing  of  esplees  in  other  ac- 
tions, by  taking  actual  posaeaaion.  No 
person  who  had  the  advowson  originally, 
had  made  any  presentation  to  it.  In  this 
case  there  are  two  averments:  first,  that 
the  person  seised  in  fee  of  the  advowson 
presented;  another,  that  the  first  coparcener 
also,  on  the  non-agreement,  presented. 

Tht  next  objection  proceeds  on  the  sup- 
position, that  the  second  and  third  presen- 
tations were  by  usurpation ;  and  many  au- 
thorities were  cited  to  ahew  the  effect  of 
such  presentations.  It  is  sufficient  to  say, 
that  the  foundation  of  the  objection  fails, 
for  upoo  this  record,  we  cannot  take  it  that 


either  of  these  preaantationi  «m  hy  utvr- 
pation.  le  it  aaid,  the  fourth  am  temk  b« 
BO  taken,  beoauaa  the  i^ot  aUages  it  to  be  lo; 
and  that  the  allegation,  not  having  been  tra- 
versed by  the  plaintifl^  must  be  taken  to  be 
admitted.  But  astumii^  that  to  be  so,  that 
vsurpati<»  was  after  the  statnte  a€  Anne, 
and,  therefore,  haa  no  e^t  wliateTer  in 
disi^adng  the  poiaeaaory  title  to  dw  nd- 
vowaon. 

The  next  objection  it,  ^t  ahhoogh  the 
effect  of  the  nra-agreement  of  the  copar- 
ceners may  operate  as  a  partition  of  the  ad- 
vowson, for  the  number  of  turns  equal  to 
the  number  of  eopareenere,  yet  it  cannot 
have  that  effect  afterwards ;  and  that  tbere 
ought  to  have  been  an  avorraent  that,  after 
the  fourth  turn,  the  coparceners  ^idn  dia- 
agreed.  No  authority  has  been  cited  for 
that  proposition,  and  the  eflbct  of  a  dis- 
agreement by  the  coparceners,  as  atated  in 
the  Sod  Iml,  8GB,  h  precisely  the  same  at 
ff  th^  bad  made  a  ptttftion  of  the  advow- 
son ;  and  the  effect  of  that,  according  to  tha 
first  Imt.  18  o,  would  be  to  give  tbem  an 
interest  in  the  undivided  portions  of  the  ad- 
vowson, and  it  must  continue  un^  all  the 
parties  entitled,  alter  it  by  some  fietb  deed 
or  agreement  among  themselves  \  and,  no- 
thing of  that  sort  appearing  on  this  record 
(and  if  the  fact  were  so  the  defendant  ibonld 
have  pleaded  It),  tfie  advowson  whi<A  was 
or^nally  parted,  mutt  be  taken  to  be  con- 
tinued to  be  parted  down  to  the  preseM 
time,  and  eacn  coparcener  entitled  to  an 
undivided  portion  of  that  advowson. 

The  next  is  an  objection  founded  entirely 
on  matter  which  is  disposed  of  by  the  ver- 
dict of  the  jury ;  ihey  have  foanid  that  die 
deed  of  1672,  which  imported  on  the  face 
of  it  to  be  for  money,  and  for  service  per- 
formed, which  may  be  consideration,  md 
for  other  valuable  consideratims  besides, 
was  a  deed  made  for  valuable  considera- 
tion. That  must  be  now  taken  cwwla- 
aively  as  a  fiict  The  remaining  irtgectioa 
relates  entirely  tn  collateral  maCMr^  whldi 
were  disposed  <rf  in  the  Court  of  ComoMm 
Pleas ;  it  is  the  first  time,  probably  it  wiB 
be  the  last,  that  any  ol^ection  arising  out  of 
collateral  mattera  haa  been  tdcen  oti  a  writ 
of  error.  I  think  with  the  rest  of  the 
Court,  that  we  cannot  inquire  into  them. 

/w(gifi«iil  jj^frwA 


Digitized  by 


taao,  >  moucHi  V.  MOM,  mwtn  «»■ 
F«b.  10.  $  ^c- 

Husband  and  nife — Set-off, 

1.  AgavMi  a  note  given  to  the  husband^ 
fw  a  ^bt  due  to  the  n>ife  b^ore  marriage, 
and  nted  upon  by  km  alone,  the  defen£tnt 
nwy  $ft  off  debU  due  from  the  husband  to 
him;  but  he  eannol  ut  off  debts  due  to  Aim 
from  Ike  wye  h^are  marriage. 

t.  In  on  actum  by  the  indoriet  against 
the  maker  ^  a  promissory  note,  the  dejetk' 
damt  is  not  en^kd  to  set  ^  a  debt  due/nm 
the  payee  to  him$elf  upon  a  matter  indepen- 
dmt  and  eolU^reU  to  the  note;  ^tMugh 
ihamUwatindorMdonrnfleritkadbeama 
Aw. 

Thit  was  an  action  of  auiimpiit  on  b 

proraiasory  note. 

The  dedaration  deacribed  it  as  made  by 
the  defendant,  whereby  be  promised  to 

Ey  John  Feam,  by  the  name  of  Mrs. 
ichel  Fearn,  or  order,  150L  with  interest, 
nine  months  after  notice  in  writii^ ;  and 
averred,  that  it  waa  indorsed  by  J.  Feam 
to  the  plaintiff* 
The  defenduit  plncled  thegeneral  issue. 
The  cause  was  tried,  before  Mr.  Justice 
Burroogh,  at  the  Spring  assizes  for  Derby 
1S39,  when  the  foUowii^  appeared  to  be 
the  princ^kal  facts: — Tlie  defendant  had 
been  eraiwyed  as  an  attorney  by  Mrs.  Ra- 
chel Harrison,  and  had  lent  iOOl.  of  her 
money  at  interest,  to  one  Birch,  who  gave 
Mrs,  Harrison  a  promissory  note  for  it. 
In  July  1 8Sd,  she  intermarried  with  John 
Fearn,  who,  in  February  1826,  requested 
the  defendant  to  obtain  payment  of  the 
iQOl  from  Birch.  The  defendant  said. 
Birch  waa  a  client  of  his,  and  that  he  did 
not  wish  him  to  be  pressed  for  the  money ; 
and,  in  order  to  prevent  Fearn  from  suing 
Birch,  he  (Moss)  paid  50/.  on  account  of 
the  note,  and  gave  his  own  note  for  150/., 
and  made  it  payable  to  Mrs.  Rachel  Fcam, 
nine  months  aller  noitce.  On  the  21st  of 
April  1886,  J.  Fearn  gave  the  defendant  a 
written  notice  to  pay  off  the  note  at  the  ex* 

5iration  of  nine  raentbs  from  that  time, 
lie  deliendant^  nt  the  expiration  of  the 
timet  pud  &0/,  and  the  interest  then  due  t 
and*  in  Merdt  1827,  J.  Fearn  and  his  wile 
both  indorsed  the  note  to  the  plaintiff,  who 
adTuced  100^  m  it,  and  cMoniBaced  thii 


m 

action  agaiaetllbn.  The  dafcndam  daim- 
ed  a  right  to  act  off  a  sum  of  5  W.  alleged 
to  have  been  due  to  him  from  Mrs.  Fearn 
before  her  marriage,  28/.  for  business 
transsoted  for  Fearn  since  the  marriage, 
and  15/.  said  to  have  been  paid  on  account 
of  the  note,  besides  the  50/.  and  interest 
before  mentioned.  The  jury,  however, 
found  that  this  sum  of  15/.  was  not  paid 
on  account  of  the  note ;  and  as  it  made  no 
material  point  in  the  subsequent  argument, 
it  will  not  again  be  noticed. 

The  learned  Judge  directed  the  Jury  to 
find  a  verdict  for  the  plaintiff  ttu  tba 
amount  due  on  the  note,  and  gave  the  de- 
fendant leave  to  move  to  reduce  the 
damages,  if  the  Court  should  think  that 
either  of  the  sums  claimed  to  be  set  ofl^ 
ought  to  he  allowed*  A  rule  nisi  was  ob- 
tained for  that  pui^se,  in  Eester  term, 
1829,  and  at  the  sittmga  after  Miehaelmaa 
term — 

Mr.  Balguy  and  Mr.  N.  R.  Clarke  shewed 
cause.— -First,  there  was  no  notice  of  set-off: 
and  the  defendant  cannot  place  the  plaintiff 
in  a  worse  situation  tlum  he  could  tha 
persons  whose  debts  he  seeks  to  set  <^  in 
case  they  bad  been  the  ^aintiffs  in  tha 
action.  But  secondly,  the  defendant  had 
no  right  to  set  off  either  of  the  sums  of 
51/.  or  28/.  The  51/.  waa  a  debt  due 
from  the  wife  duM  sola.  The  note,  al- 
though in  form  given  to  Mrs.  Fearn,  wss  in 
law  given  to  her  husband,  and  enured  to 
his  benefit.  The  defendant  was  indebted 
to  him  on  the  note,  and  if  he  (Fearn)  had 
sued,  the  debt  due  from  the  wife  befm 
marriage  could  not  have  been  set  off:—- 
Then,  as  to  the  sum  of  28/.  If  the  acti<m 
had  been  brought  by  Fearn  himself,  no 
donbt  it  might  have  been  set  off ;  but  the 
right  of  the  defendant  to  avaU  himself 
of  that  claim  in  this  action,  rests  on  the 
supposed  applicability  of  the  rule  of  law, 
that  the  indorsee  of  a  bill  or  note,  when 
over-due,  takes  it  subject  to  all  its  equities. 
That  general  rule  of  law  is  subject  to  cer- 
tain exceptions,  which  here  apply.  The 
right  of  set-off  between  Fearn  and  the 
defendant  waa  wholly  collateral  to  and  in- 
dependent of  the  note  transaction.  It  was 
a  mere  personal  debt,  and  the  rule  applies 
only  where  the  right  of  set-off  or  other 
equity  arises  out  of  the  note  transaction  it- 
self. None  of  the  cares,  Brm*  t.  Daviu 
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(I),  Scehm  v.SterSi^t\  Charles  v.  Mart- 
den  (3),  lay  down  any  more  than  this ;  and 
although,  in  Bmim  v.  Daviet,  Mr.  Jnatice 
Buller  stated,  that  he  had  ruled  that  the 
maker  of  a  promissory  note,  being  sued  by 
a  person  who  became  indorsee  after  it  was 
due,  was  entitled  to  set  up  the  same  de- 
fence that  he  might  have  done  against  the 
original  payee,  the  defence  then  set  up  ac- 
tually arose  out  of  the  very  transaction  in 
which  the  note  was  given,  and  went  to  the 
consideration  for  the  note.  The  right  of  set- 
off now  insisted  on,  depends  on  the  Statute 
of  Set'oflT,  and  that  only  applies  between 
the  parties  who  have  mutual  demands. 
The  plaintiff  cannot  be  drawn  into  the  in- 
vestigation of  accounts  between  third  per- 
sons. If  the  defendant  conld  be  let  in  at 
all,  he  might  be  let  in  to  a  set-off  against 
several  indorsers,  in  case  there  had  been  as 
many  upon  the  note. 

ATt.  Serjeant  Adamt,  contrtl.  — •  First, 
notice  of  set-off  was  not  necessary  ;  nor 
could  it  be  given  in  this  cause,  because  the 
right  of  set-off  is  not  between  the  parties 
upon  the  record ;  yet  the  right  is  available, 
inasmuch  as  this  is  an  attempt  to  evade 
the  Statute  of  Set-off,  and  if  the  attempt  be 
inccessfiil,  the  statute  will  never  be  avail- 
able against  the  holder  of  a  bill  or  note,  if 
he  can,  by  indorsing  it  when  over-due, 
give  the  indorsee  a  right  independent  of 
the  set-off.  Here,  the  demands  for  51/. 
and  28/.  might  have  been  set  off,  if  Fearn 
had  sued  on  the  note.  The  sums  due  on 
the  note  on  the  one  hand,  and  for  those  de- 
mands on  the  other,  were  mutual  debts. 
If  Mrs.  Fearn  had  survived  her  husband, 
she  might  have  sued  on  the  note,  and  then 
it  is  clear  that  the  debt  due  from  her  be- 
fore marriase  might  have  been  set  off. 
So  also,  if  ^am  uid  his  wife  had  joined 
in  bringing  an  action  on  the  note,  the  debt 
due  from  her  before  marriage  might  have 
been  set  off ;  and  as  the  money  received 
would  enure  to  the  benefit  of  the  husband, 
the  debt  due  from  him  might  also  have  been 
set  off.  The  case  PkiUiskirkv,  Pluekwell 
(4)  shews  that  the  husband  and  wife  may 
join  in  an  action  on  a  note  given  to  the  wife 
during  her  coverttare ;  and  if  so,  a  debt  due 

(1)  STennBep.  80. 
(t)  7  Term  Rep.  4^3. 
(3)  1  Taoat.  M4. 
<4)  «Uait,&S0lir.S99 


from  her  before  marriage  ought  to  be  al- 
lowed to  be  set  off.  The  priac^e  there 
laid  down  appears  but  to  fbUow  that  of 
Rwmey  V.  Qeorgt  (5). 

Mr.JuMiieeBayley. — li^  Brother  Adams 
contends,  that  the  defen^ut  is  entitled  to 
set  off  two  sums,  one  of  which,  5lL  was 
due  to  him  from  Mrs.  Fearn  before  her 
marriage.  As  to  that,  I  am  of  opinion 
that  he  has  not  a  right  of  let-off.  The 
action  was  brought  on  a  note  given  to 
Mrs.  Fearn  during  hei  coverture,  not  by  a 
person  who  was  ner  debtor  before  her 
marriage,  but  by  a  party  who  came  in  aid 
of  the  debtor.  The  form  of  jAe  aeenrity 
gave  the  husband  a  ruht  to  treat  it  as  jmnt 
property  or  as  several;  and  if  he  chose  to 
treat  it  as  several,  he  might  deal  with  it  as 
his  own,  and  the  consequence  of  his  so 
treating  it  would  be,  to  let  in  by  way  of  set- 
off to  any  claim  by  him,  any  delttsdue  from 
him.  If,  on  the  other  hand,  he  elected  to 
treat  it  as  a  joint  property  of  himself  and 
his  wife,  in  her  right,  he  mig^t  let  in  debti 
due  from  her  in  ner  own  right ;  but  it  is 
clear  that  both  classes  of  debts  could  not 
be  let  in.  He  has  elected  to  treat  tho  note 
as  his  scpwate  property,  &r  be  indorsed  it 
over  to  the  plaintiff;  the  &ct  of  the  wift 
joining  in  the  indorsement  having  no  infla- 
ence  upon  the  legal  effect.  That  mode  of 
dealing  with  it  leads  to  the  same  conse- 
quences as  if  tlie  note  had  been  given  to 
him  alone ;  and,  consequently,  the  debt  due 
from  his  wife  before  her  marriage  cannot  be 
set  off.  As  to  the  other  sum  of  SBl.  due 
from  Fearn  alone,  the  Court  will  consider ; 
for,  althourii  it  might  have  been  set  off  bad 
Fearn  sued  on  tlie  note  ;  yet,  the  cases 
have  not  yet  gone  thelengdi  of  establtshii^ 
tliat  such  a  set-ofl^  not  ariaug  out  of  the 
bill  or  note  transaction,  can  be  nude  avail- 
able against  an  indorseei  even  when  the 
bill  or  note  is  overdue  at  the  time  of  the 
indorsement. 

Mr.  Juilice  LUtledaU.  —  Even  if  the 
Statute  of  Set-off  be  held  to  apply  to  this 
case,  I  think  it  is  clear  that  oiuy  the  debt 
due  from  Fearn  can  be  set  off;  for  nothing 
beyond  that  conld  have  been  set  of^  had  he 
broug^ht  an  action  on  the  note.  Bvcn  had  be 
■aed  jointly  with  his  wife,  I  do  not  think  it 

(B)  tlln.ft6ihr.t7a. 
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by  anV  ttieuA  clehr  that  die  debt  dne  from 
her  while  eolB  could  have  been  set  off.  It 
would  not  strictly  be  a  case  of  mutual  debt ; 
andif  thehusbanddied,  the  wife  would  con- 
tinue liable.  And  I  a^ee  with  iny  Brother 
Bayley,  that  both  elaaees  of  debts,  that  is, 
debts  due  from  the  huaband  abnet  and 
debts  due  from  the  wife  before  marriage, 
could  not  be  set  offi 

'  Mr,  Jiutict  Port.— My  opinion  was  at 
firHinfrvonrof  thecUum  to  set  oflT,  buti 
BOW  wiafa  Ae  point  to  be  further  considered. 
I,  however,  entirely  agree  with  my  learned 
Brother,  that  if  any  claim  of  set-off  be  al- 
lowed, it  cannot  apply  to  the  debt  due  by 
the  wife  before  marriage.  The  case  of 
Bates  y.  Dandy  (6),  and  all  the  after  cases 
shew,  that  the  rights  and  h'abilities  would 
mrrire  to  the  wife.  But  the  result  of  the 
contract  entered  into  by  the  maker  of  Uiis 
note  is,  that  the  husband  might,  if  he  thought 
fit,  gif  e  hia  wife  an  interest ;  or,  he  mi^t, 
M  wii  the  fad,  dissent,  and  make  the  note 
hia  own.  therefore,  any  let-ofiP  ia  to  be 
allowed,  it  win  be  confined  to  Um  debt  of 
contracted  1^  him  after  the  marriage. 

The  Court  accordingly  took  time  to  con- 
sider; and  this  day  the  judgment  was  de- 
livered in  tlie  following  terms  by — 

Mr,  Justice  Bayley.—JiAdtr  stating  the 
ficts,  the  learned  Judge  proceeded]— For 
the  defendant  it  was  insisted,  that  he  had  a 
right  to  set  off  against  the  plaintiff's  claim 
a  debt  due  to  him  from  Fearn/who  held  the 
note  at  the  time  when  it  became  due.  On 
the  other  hand,  it  was  contended,  that  this 
right  of  set-oS^  which  rested  on  the  Statute 
of  Set-off,  did  not  apply.  The  impression 
on  my  mind  was,  that  the  defendant  was  en- 
titled to  the  set-off ;  but,  on  discussion  of 
the  matter  with  my  Lord  Tenterden  and  my 
learned  Brothers,  they  are  of  opinion  that 
the  indorsee  of  an  over-due  bill  or  note  ia 
liable  to  such  equities  only  as  attadi  on  the 
bill  or  note  itself,  and  not  to  claims  arising 
out  of  collateral  matters.  The  consequence 
is,  that  the  rule  for  reducing  the  damages  in 
dlis  case  mtist  be  discharged. 

Jlule  diukarged* 

(fl)  t  Atk.ior. 


Vol.  Vm.  K.B. 


1830.  > 

April  «r.  I    ««AEI«  BASSITX. 

Evidence — PreeentmetU — Atatrd — ^iqw* 
tation* 

A  ibctment,  appearing  to  he  a  pretefUmeiA 
hy  tie  homage  of  a  nanor,  stated  that  the 
jurors  had  examnied  a  certain  place  described, 
and  claimed  by  one  of  t/ie  tenants  of  the 
manor  to  belong  to  his  tenement ;  and  they 
presented  that  the  land  so  claimed  by  that 
tenant,  was  parcel  of  thecommmof  the  manor. 
In  an  action  touching  the  titte,  (Aif  doeameiU 
nas  held  not  admissible — 

1.  As  a  presentment;  because  the  jurors 
hadno  jurisdiction  to  try  the  right  to  the  soili 
and  be»dest  they  were  interested  in  the  en- 
largement  oj  the  boundary  ^  the  common 

t.  At  an  ommf ;  feosiwe  no  mbmsnon 
appeared!       the  lord  nas  not  a  party ; — 

S.  As  emdenee  of  r^g^ivm  ,*  oeernue  il 
mw  post  litem  motam. 

This  was  an  action  of  trespass  for  break- 
ing and  entering  the  plaintiff's  close,  in  the 
parish  of  Lanwanno,  in  the  oiunty  of  Oia^ 
morgan. 

The  cai»e  was  tried,  before  Chief  Justice 
Clark,  at  the  Great  S«uona  for  the  county 
of  Glamorgan,  when  the  following  appeared 
■to  be  the  principal  facts : — 

The  plwntiff  vras  the  occupier  of  a  farm 
called  Havod  Ycha,  otherwise  Tyr  Adam, 
and  tlie  defendant  was  the  owner  of  an  ad- 
joining farm  called  Havod  Genol.  The  two 
farms  adjoined  on  a  mountain  called  Kefog- 
wingil,  in  the  lordship  of  Miskin.  The 
plaintiff  claimed  to  be  exclusive  owner  of 
that  part  of  the  mountain  adjoining  his  farm, 
and  he  gave  evidence  of  acts  of  ownership 
exercised  there;  such  as  turning  on  his 
sheep  and  cattle,  and  excluding  those  of 
other  persons.  He  then  proved  a  trespass 
committed  thereon  by  tlie  defendant.  The 
defondant,  widi  other  pieces  of  evidence 
pot  in  an  iniUrnment,  pnrporting  to  be  a 
presentment  of  the  Srd  of  August  1759  ; 
It  was  produced  by  the  steward  of  Lord 
Bute,  who  was  lord  of  the  manor  of  Miskin, 
and  was  found  among  the  rolls  and  muni- 
ments of  the  manor.  In  the  year  1759, 
Lady  Windsor  was  lady  of  the  manor.  The 
vritness  stated,  thtU  all  the  freeholders  did 
suit  and  service,  and  that  LanwaoDQ  mt  in 
the  uaanor  of  Miskin. 

SF 
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The  following  wu  the  doeniaent>— 
"  Lordship  of  Miikin. — At  the  court  benn 
of  the  Right  Honourable  Alice*  Lady  Vis- 
countess Dowager  Whdior,  lady  of  the  said 
lordship*  on  Friday,  the  3rd  day  of  Angust, 
in  the  year  of  our  Lord  1759,  before  Thomaa 
Kdwsrae,  gmL,  eUef  iteward  there,  and 
WilUMi  Bnwe»  eaq.,  mi  Edward  Matthew, 
caq^  aiiilen  of  the  aaaie  eonrt" — [Uien 
feUovcd  iho  Mmei  of  tbo  joion  of  the 
hoiaega}— "  m,  the  Mid  jturon,  who  wafo 
■worn  MB  cterged  to  Tiew  inch  part  of  the 
connott  or  waate  bod,  called  KefngwingD, 
as  lieth  within  theliaidpordahqi,  as  ia  ciaiiMd 
by  Bvao  Riehafda,  a  freehold  tenant  of  the 
■Md  kirdaUp*  to  bdoi^  aod  appertain  lo 
kis  tenemeM,  catted  Tyr  Adam,  aitnale  in  the 
mriA  of  Lanwanno^  in  the  said  lordship, 
do  aay,  opoa  o«r  oatha*  that  we  did»  on 
WedoBsday,  the  llih  day  of  July  iMt,  i*- 
pair  and  go  to  the  said  eonuoM)  ot  waste 
lands,  called  Keihgwingtl,  in  the  pariah  of 
Lanwannc^  within  the  said  Iwdahip,  and 
vSowoMrtam  bonndarisa  then  abewed  ns, 
b9rtkeoathaof"&e.&e.  [TheBcanethe 
aansea  of  the  ahewers,  and  a  descriptioa  <k 
the  boundaries].  *'  And  we,  the  said  jury, 
on  our  oath,  do  say,  that  we  have  seriously 
considered  the  daiia  o£  the  said  Evan 
Rii^aids,  and  the  evidence  produced  by  him 
in  support  thereof;  anl  we  do^  on  our  oath^ 
|irefl»t  that  all 'and  every  part  <^  the  said 
Sand,  contained  within  the  said  boundaries, 
mn  part  and  parcel  of  tke  oooiiBon  odled 
Kflftft*ringUs  and  that  neither  the  said 
WdNim  nor  the  tenants  or  oconpices  of  the 
said  tannnant  called  Tyi  Adsni^  have  or 
hath,  or  ought  to  bave^  to  the  best  of  our 
knowledgo  or  bdieC  any  aeparaie  or  dia* 
tinct  K^ht  lo  dte  san^  or  an^  other  further 
or  greater  right  than  ancb  as  other  the  Cree- 
kold  tonanta  of  the  said  lordship  can  <»nuy 
hare  or  daiaa  fee  the  same  for  their  co«n> 
■Bonahle  cattle.  Also  we,  the  jury  here* 
under  named,  do  present  the  right  of  Ke&g. 
wingil  so  Evan  Riehaeds,  to  graae  with  1m 
eonmoaaUa  catde  as  uanal." 

Tbeadnriaailnlityinendcneeefihiadocu* 
aentwaa objected  to;  buttbeleamedJa^ 
reeeivedit,  and  told  the  jury- to  find  ftr  the 
plaintifl^  if  they  thought,  upon  tin  eridenoe, 
thmhnhadapeackitiwtrig^tothepoespssien 
ofthatpartof  tbenonatanooUed  Uaved 
Ycfant  fant.  if  diay  tko^  that  be  had 
only  a  right  of  eofuno%  to  ioft  te  tkn  da- 


flmdant.  The  fttry  having  §omA  far  Ike 
defendantr  a  rale  nisi  was  obtained  §ar  a 
new  trial,  upon  the  gronnda  irn,  tbattUi 
presentment  wae  not  admiwihlo  in  offidencn; 
and  secondly,  dial  the  vnvdict  wao  agaiMt 
the  weight  ^evidence:  bnt  the  SrKar lbs 
only  po»l  material  hem  to  Dosioow 

Afr.  JAiMm  and  itfir*  WMfcaasin  now 
shewed  cause, — contendiagAat,  aa  dm  do- 
MMMnt  eamie  oat  <rf  the  nght  caoto^,  and 
via  pn^erij  aatbsnticaiad,  it  waafMKvnbk 
Jnevidoiee;  that m  snbslaMn it wna a pr» 
•eatascnt,  for  it  was  a  finding  fay  Ae  boaaage 
that  there  waa  no  amereemant,  besanss  the 
party  submitted  tn  dte  preHminBry  iavsat^ 
gation;  that  amuuatasut  waa  only  neecaaary 
to  dww  subnnasiu%  or  make  it  biadiag  or 
certain.  In  ^nmdtU  v.  lard  Falmmtk{l\ 
which  wiH  be  relied  an  by  ikeother  aide,  it 
was  not  oontended  that  sock  pasecnanintt 
wen  altaaetber  inadmisBUe. 

[Mr.  .AuCict  ii^ri^— 'But  ibn  aeam  to 
have  been  presonting  n  ik^  ci  ni— 
wbiek  they  were  to  afaan;  J 

The  inty  merely  my  that  Biriiardakaaaa 
other  fi^  than  dw  other  tenania  of  ika 
manor.  He,  the  party  claiming,  waa  ao- 
-toally  heard.  But  if  ne  Court  ahoirid  be 
of  opinion,  that  the  nalnmieat  wae  not  ad> 
miuible  aa  a  preaentment,  it  waa,  aa  an 
award,  binding  betwemtbepartieaaaid  ibeir 
priviea  in  estate.  No  expreea  sobnisaiao 
vraa  proved  to  make  it  binding  but  a  aub- 
nnssion  muat  be  in^dicd  between  Evan 
Richarda,  the  owner  of  Tyr  Adun,  on  thn 
one  side^  and  the  tenants  of  the  Bsanor  on 
tbe  other.  It  appeara  that  Evan  BiduadB 
prodosed  evidence  befoia  the  homage,  fima 
which  fact  a  avbmisaioD  may  beinfbrsed: 
Z>«m  dem.  OoDdaria  v.  Sfnjf  (S).  An  ae- 
knowledgmcnt  by  the  bomagiy  that  Rirharda 
kadibt  right  claimed,  woiud  it  not  be  e«i> 
dence  against  them? 

[J/r.  Jtutim  Xi7ff<deir.r^Certaialy  not, 
tba  lord  was  no  parCf .] 

Then,  at  all  eveata,  thia  docamni  was 
admisaible  aa  evidence  of  i^tttation ;  U 
was  a  declaration  1^  petsooa  who  had  know* 
ledge  on  the  subject.  In  CAepamn  v.  Conn 
Ian  (3),  in  case  for  disturbance  of  a  pre- 
scriptive right  of  common,  a  paper,  signed 
by  many  copyboldeis^  reciting  Uw  ancient 

M«n.  &  Selw.  440. 
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ngfct  «f  prnmUf  '^  ^tng  to  nsteict 
it,  WM  htAd  to  he  wiieaee  of  wpatatian  of 

viMmiH  iiDd«r  Wf  of  IboM  who  ngned. 
Hen.  m  JwoMgo  jvfon  were  telected  by 
the  plaintiff anoeator.  If  it  be  uid  tbey 
wmintontod,  thatisiiieGueof  all  per* 
anbdaton  [  and  aete  of  penuDbolation  aro 
■rtmiwibl^  not  »  ovidenca  of  acts,  but  u 
BSputatiatt:  ]f«eh$    Sparke  (i). 

Mr,  Mmile,  coatri^  was  atopfied  by  tbo 
Court 

Iiord  TeattrJtmt — I  ara  of  opinion  that 
this  iastnuBeat  was  not  adanissible  in  evi- 
dence, in  any  view  of  the  case.  It  was  not 
iMsivable  as  a  pwseotnwDf,  because  the 
bomage  had  no  right  to  daode  the  claim 
mad*  by  <n  individiial  to  the  froehold;  and 
1^  ibii  inatrumeot  thqr  affeat  to  have 
luen  apoB  tbeaisehrea  to  aay,  that  £vaa 
Richwda  has  no  ri^  to  the  soil.  Than, 
■econdly,  this  was  not  receinfale  as  an 
maad.  It  k  aUtted,  that  it  ooDtsba  no 
direct  all^ation  that  Bvan  Richards  had 
sabooitted  hioiBalf  i  bat  it  is  said,  that  we 
•ught  to  infer  a  submission.  I  think,  bow- 
evei^  we  cattnot  draw  any  such  inference. 
It  appears  that  the  jury  were  sworn  and 
chafed  to  view  such  part  of  the  conns on 
or  waste  as  was  daiBud  by  Evan  Richardf 
to  belora  to  his  tenement,  called  Tyr  Adam ; 
their  aauonty,  which  began  with  the  cbarge 
of  Ibe  elewaid,  is  to  view  that  part  of  the 
waslo  denned  by  Bvan  Ridbacds.  That 
being  the  auiherity  wqpni^y  given  to  theni« 
the  appesranca  ^  Evan  Richazds  befim 
the  homMe,  who  bad  do  authority,  not  eves 
by  any  aUsiged  cwisent  of  Richards,  to  in- 
qoini  into  die  ownership  of  the  land,  doe* 
not  give  Uiem  «ny  power  so  to  do.  fiut  it 
b  next  eaid,  that  this  instrument  was  evi- 
denee  of  reputation  that  the  plaioiafi'i  and 
those  who  occupied  under  him,  had  no  more 
than  «  r^t  of  ooohuhi  upon  the  land  in 
queation.  The  answer  to  that  is,  that  it 
was  a  dflarwinn  nadn  pait  Uttm  moUm, 
nd,  tberafbr^  not  reoeivable  as  evidence  of 
tWMitariwit  ThepiHidpieUddowttin7A« 
£«V  V.  C9ilm  (6),  is  appUoable  to  this  part 
of  the  ease. 

Mr.  Jiutict  B^fkf^l  abo  think  tho 
mmmA,  mi  Ae  hiwni^i  had  aojurisdictian 

(4)  inn,*  8alw.«ra. 
(0)  SCanpb.4M. 


to  enter  on  the  trial  of  the  qneatioD  of  ex* 
elusive  right  to  this  land.  The  decision 
was  by  persons  interested  in  the  question 
for  the  homage  aay,  Evan  Richards  had  no 
exclusive  right  to  the  sml.  Evan  Richards 
claimed  the  land  as  hit  own.  The  bom^ 
•ay,  that  he  has  do  more  than  a  r%ht  of 
common.  They,  as  tenants  of  the  manor« 
must  have  had  the  same  right,  and,  there* 
fore,  were  not  competent  judges  to  decido 
that  question.  Then  it  is  said,  that  the  in- 
strument operates  as  an  award,  and  that 
the  homage  may  be  considered  as  arbitra- 
tors ;  but  the  answer  to  that  is  not  merely 
that  there  was  no  submission,  but  that  the 
only  partiee  were  the  claimant  and  the  arbi- 
trators ;  and  certainly  it  cannot  be  evidence 
by  way  of  reputatioi^  because,  upm  the  bee 
M  the  instrument,  it  ^>pean  to  have  bett 

Mr,  Jtutke  L^edah  «(mcurred. 


1830.  >   

Apr.  23.  i 

£afut  ZVnc— 'AetbnqrfiiM— £<iiidbnl  AMI 

TeiumU 

1.  Leamferulami^jfear$,mcoimier' 
ation  of  a  prmiam,  at  m  amMnal  remL  Th 
Uate  htmg  ulmt  a$  to  tax**  uad  rales  :— 
HddiUlattkaieaermuio  bear  suck  propof 
iion  qfthe  Iml-lnrituthenurvtdraU  ban 
■to  tiu  Mai  amnai  aaimnaidtketamatttka 
vtmaiader^ 

.  ft.  In  tHck  a  case,  the  leuor  Aovmg  rc- 
d<«m«I  tke  kmd-tax  i—Htld,  thai  he  ma* 
tHtitled  (tiMderthe  42  Qeo,  3.  c  116.  *.  123 
or  154.J  to  recover  from  the  letiee  the  nro- 
fortion  ^  laad-tax  tehkk  he  mu  liaUe  lo 
pa0,  before  U  had  bee»  redeemed. 

This  waa  in  notion  of  debt*   It  was 

brought  to  recover  vent  inarrear  on  the  25th 
of  l&rch  1828,  Sat  the  premises  demised 
Iqr  the  lease,  which  appeam  afterwards,  and 
ISL  ehumad  for  two  yaara  elapsed,  of  die 
yearly  sum  of  7L  10s.,  alleged  to  be  issuing 
oat  of  the  demised  premises ;  saioh  yearly 
aum  being  equal  in  unount  to  the  land-tax 
formerly  assessed  on  the  premises,  and  which 
land-tax  ma  redeemed  by  the  plaintitf 
Imninafter  Mtod«  XhnflBOMmtof  tbexeot 


Digitized  by 


tot 


COURT  OF  KING'S  BEiSJfiH: 


being  paid  into  court,  the  qaeBtion  be- 
came limited  to  the  claim  for  the  anwnnt  of 
the  land-tax. 

The  cause  vaa  tried,  before  Lord  Chief 
Justice  Tenterden,  at  the  Middlesex  Sittings 
after  Michaelmas  term,  1828,  when  his 
Lordsbip  nonsuited  the  plaintiff,  subject  to 
a  point  wbich  was  afterwards  stated  in  the 
fouowiuff — 

CASE. 

At  the  time  of  making  the  indenture  of 
lease  hereina^er  mentioned,  the  plaintiff 
was  seised  in  fee  of  the  premises  in  question, 
and,  being  so  seised,  by  indenture  made  the 
S9th  of  Sept.  1799,  between  the  plaintiff, 
of  the  one  part,  and  the  Rev.  Joseph  Jef- 
ferson of  the  other  part;  in  consideration  of 
BiOt,  to  the  plaintiff  paid  by  Jefferson,  and 
in  coDsideration  of  the  charges  which  Jef- 
fenon  would  be  at,  in  the  repairing  and 
finishing  the  premises,  and  In  consideration 
of  tlie  rents  and  covenants,  &e.,  the  plain- 
tiff leased  to  JeOferspn,  his  executors,  ad- 
mmistrators,  and  assigns,  all  that  piece  or 
parcel  of  ground,  together  with  the  mes- 
suages or  tenements  thereon  bnilt,  (at  the 
time  of  the  redemption  of  the  Iand*tax,  and 
how  conttituting  one  messuage),  in  Soho- 
sqnare,  to  hold  to  Jefferson,  his  executors, 
&c.,  for  ninety-nine  years,  at  the  yearly  rent 
of  £5/.,  payable  quarterly,  upon  the  25th  of 
Dec,  the  25th  of  March,  the  24th  of  June, 
and  the  29th  of  Sept.  Jeflferson  covenanted 
to  pay  the  rent.   But  the  lease  contained 
no  covenant,  condition,  or  stipulation  what- 
ever, either  on  the  part  of  the  plaintiff 
or  of  Jefferson,  respecting  taxes  or  rates  of 
any  description.    The  indentore  also  con- 
tained  the  usual  covenants  to  rn>atr  and 
deKver  up  in  repair  at  the  end  of  the 
term.  At  the  time  of  the  date  of  the  lease, 
the  demised  premises  were  assessed  to  the 
land-tax,  in  the  yearly  sum  of  10/.,  being 
Ss.  in  the  pound,  on  an  estimated  annual 
Value  of  lOOl. ;  but  in  the  year  1800,  they 
were  assessed  to  the  land-tax  on  an  esti- 
mated annual  value  of  90/,,  down  to  and 
at  the  time  of  the  redemption  hereinafter 
stated ;  and  at  that  time  the  annual  charge  or 
assessment  to  the  land-tax,  upon  the  said 
demised  premises,  was  7/.  10«.,  being  U.  8tf. 
in  the  pound,  on  the  aaid  estnnated  taliw 
of  90/. 

By  deed-pon,  dated  21st  of  Feb.  1804, 
(and  duly  regtsteredAeSethof  Hay  1»04,) 


under  the  hands  and  seals  of  William  lihx-i 
field  and  David  Nichols,  two  of  the  com- 
missioners appointed  for  the  purposes  of  the 
act  of  42  Geo.  S.  c.  116,  for  the  dty  of 
Westminster  and  the  Kfaerties  thereof,  they 
did  thereby  certify,  that  they  had  contracted 
and  agreed  with  George  Ward,  of  Soho- 
iqnare,  in  the  parish  of  Saint  Anne,  West- 
minster, esq.,  the  plaintifl^  for  the  redemp- 
tion by  hhn  of  7/.  10s.  hmd-tax,  being  the 
land-tax  charged  upon  his  estate  hereinafter 
described — viz.  one  messuage,  with  the 
appurtenances,  situate  in  Soho-square  afore- 
said, being  the  premises  described  by  the 
said  indenture  of  lease,  which  said  premises 
were  rated  to  the  land-tax  in  the  assessment 
made  for  the  said  parish  of  Saint  Anne,  in 
the  year  1803  as  follows :— via.  "G.  Ward, 
esq.,  proprietor.  Rev,  J.  Jefferson,  occupier; 
7L  1  Of.  sum  assessed."  The  consideration 
for  the  redemption  wu  duly  paid  by  tfao 
plaintiff. 

JeS^on,  in  the  year  1819,  and  In  the 
years  1822  and  1823,  paid  to  the  plamtiff 
the  annual  sum  of  7/.  I  Of,,  in  addition  to 
the  rent  reserved  by  the  said  indenture  of 
lease,  and  after  hts  death  in  1824,  his  exe- 
cutrix afterwards  continued  to  pay  the  same 
in  like  manner,  until  the  sale  of  the  lease  to 
the  defendant.  After  the  death  of  Mr.  Je^' 
son's  executrix,  the  said  demised  preniisea 
were  sold  to  the  defendant  forthe  residue  of 
the  term  granted  to  Je^rson ;  and  tbcj  were 
duly  asa^^ned  to  the  defendant.   Since  the 
purchase  by,  and  asaigmnrat  to  the  defen- 
dant of  the  said  premises  for  the  residue  of 
the  said  term,  the  defendant  has  not  paid 
to  the  plaintiff  the  said  annual  sum  of 
71.  lOt.f  or  any  other  sum  in  respect  of  the 
redemption  of  the  land-tax  by  the  plaint 
The  annual  value  of  the  premises  at  a  rack 
rent,  when  Jefferson  took  them,  was  120/1, 
and  they  are  not  now  of  greater  annual 
value,  if  anything  be  payable  from  the  de* 
fendant  to  the  plaintiff,  in  respect  of  hia 
having  radeemed  the  aaid  land-tax.  The 
amount  of  such  payment  was  in  anrear  tut 
two  yean,  on  the  Sfith  of  Mareh  18S8.  The 
question  tar  the  opinion  of  the  Court  was, 
whether  the  plaintiff  was  entitled  to  maifih* 
tain  this  action  to  recover  fiwn  the  defen- 
dant all  or  any  part  of  the  said  sum  of  15IL 

The  case  was  argued  by  ilfr.  FatleMom 
for  the  pUintUr,  aodifn  F^ikU  ftr  Uw  de- 
fendant. 
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For  die  plaintiffi  it  was  contended,  that, 
tecording  to  the  termt  of  the  leaae,  sup- 
poring  the  plaintiff  had  neTer  redeemed  the 
Und-tax,  toe  defendant  woaU  have  been 
Uable  to  pay  a  proportionale  part  of  the 
land-tax  dius — the  tenant  npon  the  amount 
of  95L  ;  the  landlord,  the  phuntifi*,  paying 
upon  the  amount  of  £5/.,  tbua  making  up 
the  whole  annual  vahie  of  1  SO/.  The  cases 
of  Yeo  T.  Lemon  (1),  Hyde  t.  Hilt  (t), 
Whitfield  T.  Brtmdwood  (S),  and  Watton 
T.  Hofli«(4),  were  relied  on,  in  support  of 
this  argument,  as  shewing  that  the  landlord* 
under  such  drcnmatances,  was  to  pay  only 
in  pnportioii  to  the  b«ie6t  he  received. 

IlwD,  snpporing  this  to  be  the  case,  it 
was  contended,  that  tho  ]dainttfi^  by  re- 
deeming the  lud-tax,  was  entitled  to  call 
»pon  the  defendant  to  pay  him,  the  plaintiff, 
t^t  which  he  otWwise  would  have  had  to 
pay  in  the  other  form.  For  this  argument, 
one  of  the  land-tax  redemption  acts,  4S 
Geo.  S.  c.  116.  (u.  123, 125,  and  154,)  was 
relied  on. 

Supposing  this  view  of  the  plaintiff's  case 
to  be  correct,  the  result  was  admitted  to  be, 
that  the  plaintiff  in  diia  action  would  be 
entitled,  upon  one  of  the  counts  in  the  de* 
churation,  to  a  verdict  of  10/. 

For  the  defendant  it  was  denied,  that, 
MMidii^  to  the  lease,  the  defendant  would 
be  liable  to  pay  any  part  of  the  land-tax : 
and  it  was  oluerved,  that  in  the  cases  cited 
(except  that  of  WliUfield  v.  Branthnod,) 
there  had  been  improvements  made  on  the 
jMremises,  the  taxes  upon  which  tlie  tenants 
were  then  seeking  to  cast  upon  the  landlord. 
And,  with  reference  to  the  Nisi  Prius  case 
of  IVkitfield  V.  Brandmoodt  which  had  been 
decided  by  Lord  Tenterden,  it  was  ob- 
served, that  his  Lordship  bad  altered  his 
opinion,  inasmuch  as  be  nonsuited  the 
pfainliff  in  the  present  case.  The  first  Land- 
tax  Act,  4  Wm.  &  Mary,  c.  1.  s.  15,  was 
rited,  as  shewing  that  the  tax  was  originally 
payable  1^  the  landlord.  But  even  sup- 
posing the  defendant  were  originally  liable 
It  was  contended,  that  this  case  did  not  fall 
within  the  [vovbions  of  the  act  42  Geo.  S, 
e.  1 16|  because  section  ISS.  give  pawns  ia 

(l)4Stm.it91}S.o.a»Yaw«.L«Bu,lWils.Sl. 

(t)  STennRep.  377. 

(S)  <SUilc.N.F.C.440. 

(4)  7  B.ftC.t85:  s.cllf.8kR.l91j61«ir 


sbch  ctaes  redeemfng,  a  right  ujpon  the 
estate  equal  to  the  ataoimt  ttf  the  land'ta* 
redeemed,  which  could  not  apply  to  the  pre- 
sent case,  inasmudi  as  the  tenant  was  at 
all  eventa  not  liable  to  tho  whole  ,  of  tho 
land-tax  t  and  it  was  contended,  that  th* 
Court  had  no  power  to  ai^ortkm. 

The  Court  took  tune  to  consider  t  and 
on  the  following  day  the  learned  Judges 
delivered  their  opinions  eeriatim. 

Mr.  Juttice  Bayley, — [After  stating  the 
facts,  the  learned  Juc^  proceeded] — Upon 
these  facts  two  questions  are  nused :  First, 
what  was  the  situation  of  the  landlord  and 
tenant  before  the  land-tax  was  redeemed  t 
^^Secondly,  snpposiog  the  taunt  was  liaUe 
to  bear  a  portion  of  uie  land-tax,  whether 
the  landtwd,  having  redeemed  it,  has  Una 
remedy  by  action  against  the  tmant  for  the 
amount  of  that  portion  ?  The  situation  of 
the  tenant  before  the  redemption  deproda 
on  the  Land-tax  Act  which  was  in  opera- 
tion at  the  time  when  the  lease  was  granted, 
viz,  the  S8  Geo.  3.  c.  5,  which,  by  sect.  4, 
directed,  that  all  lands,  and  all  persons 
having  or  holding  lands,  should  be  cluu^^ 
with  as  much  equality  and  indifference  as 
possible  by  a  pound  rate.  It  was  oon- 
tended  tat  the  defendant,  thst  the  diai^ge 
was  on  the  landlord,  but  that  is  not  the 
lai^uage  of  the  l^pslatore ;  the  tax  is  im- 
poMd  on  Uie  lands,  and  die  persona  Amm^ 
and  heading  such  lands.  We  must  inquire, 
therefore,  who  are  the  persona  having  and 
holding  lands,  within  the  meaning  of  thia 
statute.  The  words  apply  to  persons  re* 
cetving  the  rents  and  profits ;  and  where  a 
party  receives  the  whole  of  Uie  profits,  ho 
is  to  be  chained  with  the  whole.  But 
where  one  person  receives  the  profits  to  a 
limited  extent  only,  and  another  receives 
the  residue,  the  words  "  having  and  hold- 
ing" embraee  both.  Here,  then,  inasnmeh 
as  the  lessee,  immediately  afker  the  leaao 
was  granted,  paid  annually  S</.  fbr  that 
which  was  worth  120/,,  the  landlord  is  to 
be  considered  as  having  and  holding  to  the 
extent  of  25/.,  and  the  tenant  as  to  the 
residue!  The  first  Land-tax  Act,  4  Wm* 
&  Mary,  c.  1.  s.  13,  is  to  this  effieet.  Under 
that,  the  land  was  chaived,  and  the  person 
receiving  the  rents  and  profits  was  to  be 
the  hand  to  pay.  The  argument  is  the 
MDM  yt^mOmt  the  tm  MfleiT«d  bo  naw^ 
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aaoiniaal  rest,  or  out  lower  than  die  real 
Talae ;  the  diflferenoe  ia  in  dwree  ody,  and 
not  in  principle.  Hie  caie,  however,  doea 
not  rest  asMely  on  the  words  "  having  and 
holding,"  in  Ute  88  Oeo.  8.  c  B,  but  it 
dearly  explained  by  sect.  1 7,  iHiich  applies 
to  the  case  of  landlord  and  tenant.  By 
dwt  aectioQ  the  several  and  respective 
teanata  of  dw  land  are  required  and  autho- 
rized to  do.  two  thiiM.  Tlie  word  **  re- 
quired" seems  to  apply  to  one  of  them,  and 
UM  word  **andionsed*' to  die  other.  They 
an  reymnd  to  pay  the  land-tax^  and  au- 
thorised to  deduct  from  their  rent^  not  the 
whole  mnan/t,  but  so  such  as  the  landlord, 
in  respect  of  the  rent,  e^gic  to  bear.  Try 
tUs  1^  the  caae  of  the  limdlord,  a  lessee, 
and  an  undcr*tenant,  the  lord  receiving  a 
rentof  sot,  die  lessee  40 J;.,  and  die  tenant, 
having  and  boUiag  premises  wordi  lOOt, 
each  woald  have  to  pay  according  to  hia 
interest ;  and  tfaas,aceoixUng  to  tM  lomd* 
tax  Act  in  fiaree  at  dw  thne  when  the  lease 
in  qnaatioa  was  graated,  die  leiaea  wooU 
immediately  be  SaUe  to  contribute  in  the 
prooofrtioa  of  95t  to  1201.  Having  esta- 
blined  dus  princi^s,  there  is  no  difficulty  in 
ooning  to  a  conchuioa  as  to  die  meanii^  and 
efiect  of  the  Land<tax  Redemption  Act,  4S 
Geow8.e.116.  Tberecanbenodoubt  that 
it  waa  meant  to  include  all  persons  and 
oases,  for  the  object  of  the  govennnent  was 
toindacepersons  to  redeem.  Now,no  land- 
lord would  redeem  unless  he  could  after- 
wards recover  from  the  tenant  that  for 
which  he  paid ;  and,  I  diink,  die  present 
plaintiff  ia  clearly  endtled  to  reoover  two- 
thirda  of  the  aOMnmt  fbnnerly  charaed  on 
dw  premiBea  hi  question.  The  42  Geo.  8. 
c.  116.  a.  128.  provides,  that  a  person 
having  an  interest  in  revernon,  redeeming 
the  land-tax,  shall,  until  that  interest  vests 
in  possesion,  be  entided  to  a  jrearly  sum 
uBuing  ont  of  the  premises,  equal  in  amount 
to  tin  hmdlttx  redMSMd.  There  conld  be 
Da  doabt  the  plaintifl^  at  the  time  of  the 
■ademption,  waa  a  person  in  reversion ; 
but  the  aignmoit  urged  for  die  deftndant 
is,  that  imder  dik  duiae  the  person  in  re- 
aaindCT  or  reversion  is  entided  to  a  sum 

?aal  to  thetaxrcdeeaied;  ud,  dio-efore, 
the  vluitiff  were  entided  to  anydui^, 
ha  wanld  bo  entided  to  the  nhole  amomt 
charged  upon  the  promises;  nd,  becauae 
he  omot  U  «BdM  to  dM  vMa,  it  if 


inferred  dot  be  eamot  edl  diis  daiM  in 

a^.  But  I  do  not  think  that  aigiuueui 
well  founded.  In  snbstance  die  transae- 
tim  was,  that  die  part  of  the  tax  fonneriy 
payable  by  the  hmdlord  was  extinguished 
by  the  purchase,  and  the  tenant  was  re- 
deemed from  the  payment  of  the  residue 
to  the  government,  and,  therefore,  die  land- 
lord is  now  entitled  to  receive  from  die 
tenant  a  payment  equal  in  amount  to  diet 
portion  only  of  die  land-tax  whidihe  can 
be  said  to  have  redeemed.  Thisoonatiao- 
tion  of  the  act  is  in  confonnily  with  die  eases 
of  ¥eo  V.  Lemon  and  /fyde  v.  /fifl;  for,  al- 
though improvements  were  theie  macte  after 
the  leases  had  been  granted,  and  the  land- 
tax  was  on  that  ground  raised,  they  csta* 
blish  as  a  principle  that  of  the  land-tax  im- 
posed on  any  premises,  the  landlord  is  to 
bear  a  part  imly  in  moportion  to  die  rent 
that  he  reoMves.  For  these  reasons^  1 
think,  that  thejriahitiffis  entided  to  a  ver- 
dict for  lOL  This  win  satisfy  one  of  the 
counts,  which  c1»ms  the  proportion  frcan 
the  tenaat  aa  two-thirds.  The  priaeiple  I 
have  mentioned  would  make  the  tesnltleaa 
beneScial  to  die  defendant;  but,  as  the 
plaintiff  has  not  in  that  count  daimed 
enough,  he  cannot  com{dain;  and  the  de- 
fonduit  cannot  complain  at  having  lesa  to 
pay  than  the  Court  think  be  is  bound 
to  do. 

Mr.  Juttke  littUdaU.^l  am  of  Am 
same  <^inion.  The  first  question  is,  rimne 
tax  the  hmd-tax  ia.    It  has  been  eoua- 
flMmly  considered  as  die  landkird's  tax ;  bnfe 
die  4  Wm.&  Mary,  c.  fi.  a.  18.  shews  dm* 
to  be  incorrect  to  the  fldi  extent  to  which 
that  is  generally  carried.   The  snhaeqaeat 
Land-tax  Acts,  down  to  the  88  Oeo.  3.  e.  5, 
sre  in  terms  similar  to  the  6rst.  It 
dares  the  tax  to  be  payable  by  all  peraonn 
having  and  holding  lands ;  and  diose  irordn 
are  applicable  to  eststes  of  all  descripdona* 
from  a  fee-simple  down  to  a  lease  for  sa 
year.    The  question  now  is,  what  is  dieir 
meaning  as  applied  to  thia  caae?  in  windi  H 
is  to  be  observed,  diat  there  is  no  covenam 
on  either  side  touting  die  tax,  and  am 
which,  therefore,  the  pomt  is  to  be  de- 
cided entirely  upon  the  effect  of  the  net 
of  parliament.  This  tax  is  to  be  levied  <M& 
and  paid  by  the  tenant,  and  he  is  aiidi*>- 
rised  to  deduct  oot  of  his  rent  so  macb  aw 
the  landlord  ought  to  bear  in  i  sapac  t  W  him 
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to  dcdttct  a  part  oaly  «de<|ii|tt«  to  his  rent, 
rawt  beaz  the  residue  himself.  Tbii  is  the 
only  reasooaUe  eonstnictioa  that  can  be 
put  upoa  the  act;  and*  therefore,  on  the 
sttfute  itself,  and  the  authorities  cited  in 
the  cases  of  Watson  v.  Honu  and  Wliitfield 
T.  Bnadwoodt  I  think  that  the  landlord 
was  ooij  liable  to  hear  ajwrt  of  the  tax  in 
proportion  to  the  renL  Xhrn  comes  the 
cnestion  or  the  Redemptwa  Act,  the  42 
Oeo^S.  c.  1 1 C ;  «id,  under  the  1  XSrd  section, 
it  is  contended,  that  the  plaintiff  is  entitled 
to  recover.  It  is  the  latter  part  of  the  sec- 
tion wbidi  is  material.  It  provides,  **  that 
whexa  the  land-tax  charged  oa  any  ma- 
nors* &e.  shall  be  redeemed  hy  any  person 
or  pmooa  having  an  estate  or  interest  in 
Tccoainder,  reversion,  or  expectancy  there- 
in, such  person  or  persons  shall  tn  die 
Mranrime,  until  thmr  re^MctiTe  estates 
and  interests  vest  in  possession  1^  reason  of 
determinstion  of  the  preceding  estate, 
be  entided  to  reedve  a  yearly  sum  of 
Money  out  <^  andi  nawMrs,  and  so  on,  equal 
in  amount  to  the  land-tax  so  redeemed." 
Now,  if  the  plaintiff  comes  within  that 
part  9£  the  section,  then,  by  section  125, 
he  is  dearly  entitled  to  recover.  But  I 
have  some  donbta  whether  he  is  a  person 
in  reversion  within  the  meaning  of  section 
12S.  In  respect  of  bis  own  ^iore  of  the 
^ofits,  he  durly  is  not  widnn  it,  and  the 
word  "rererttoner"  seems  mat  a]^cable 
io  n  persMt  not  having  ai^  present  bene- 
ficial i^erest;  and  this  view  of  it  is  em- 
Btmed  by  section  19.  The  word  rever- 
sion^ qmies  to  the  land  itself,  and  a  man 
can  hanuy  be  considered  as  reversionmr  as 
to  pnrt  of  the  profiu  of  the  hmd.  This 
deianit,  however,  does  not,  in  my  opinioo, 
prevent  the  plaintiff  from  recoverit^ ;  for 
if  he  Is  not  entitled  under  section  123  as 
reversioner,  he  may  be  considered  as  a 
general  purchaser  f»  the  land-tax,  and  so 
entitled  to  recover  under  section  154. 
Under  one  or  the  other  of  these  sections, 
the  plaintifi^  therefore,  is  entitled  to  two- 
Airu  of  the  sum  formerly  chai|^  as  land- 
tan  tm  the  |wenrises  in  questicm;  and  as  the 
deftndnnt  is  in  actual  possession,  be  is  the 
person  liable  bo  pay  it 

Mr.JttstietParhB. — I  alsoamof  Ofnaion 
that  die  plaintiff  ia  entitled  to  recover. 
Tha  fint  quMtioak^wbntwM  the  rdathre 


•itnatiab  of  A*  leMov  and  lesae*  with  tc* 
^ct  to  the  land-tut  before  the  vedenp- 
tion  took  place  I  Was  the  lessor  ultimately 
^argeablft  with  the  whole  sum  of  7L  10<., 
the  land-tax  assessed  npcm  die  premises 
demised,  or  oijy  with  a  proportim  of  it  ? 
and  if  the  latter,  what  proportion  t  The 
Land-tax  Act  in  force  at  the  tinte  of  the 
redonption,  and  still  in  loren.  is  d»  SB 
Geo.S«e.£.  The  4th  section  dirocts.  that 
certain  awns  shall  be  raised,  anovatisf  to 
a  fixed  sum;  and  that,  townds  the  raising 
that  sum,  all  manors,  lands,  and  annuities, 
yearly  prt^ts,  and  other  real  pr(q)erty,  and 
all  pmoos  having  uid  holdmg  the  same, 
in  respect  thwet^  shall  be  chafed  with  as 
nradi  equality  and  indifierence  as  possible 
by  a  pound  rate.  The  5th  section  recttesi 
"  that  many  of  the  lands  am  lishfe  to  an- 
nnal  payments,  fee -farm  rent,  rents  ser- 
vice, or  other  payments,  by  reason  whereof 
the  (rue  ownen  do  not,  in  troth,  rcMivo  to 
th^r  own  nae  the  true  yearly  value  of  the 
■ame^  fi>r  which,  nevertheUss^  they  are  by 
this  act  charj^eable  with  a  oertaln  pound 
rate;"  and  it  then  provides,  that  sudi 
owners  may  deduct  a  propoctitmate  part  of 
the  annual  payments.  The  17th  section 
authorises  a  distress  on  the  land  charged, 
and  contains  a  provision, "  that  the  sevevsl 
and  respective  tenants  of  houses,  lands,  &e. 
rated,  are  required  and  authorised  to  fmy 
sndtsumsas  shall  be  rated  on  such  bouses, 
hads,  &c,  and  to  deduct  out  of  the  rent 
so  much  of  the  said  rate  as  in  reqtect  of 
the  sud  renta  of  any  web  bouses,  hnd^  fte. 
the  landlord  should  and  oufght  to  pay  and 
bear."  This  danst  doea  not  provide  that 
the  whole  tax  should  be  deducted  In  all 
cases  from  the  payment  to  the  person  filling 
the  situation  of  the  lan^ord,  but  assumes 
that  there  are  cases  where  a  part  Mily  ia  to 
be  deducted.  Now,  oonsideriog  these  pro- 
visions, and  the  whole  ol^ect  of  the  wt  of 
parliainent,I  think  it  dear  tbateadi  person, 
haviiw  a  beneficial  interest  in  or  arisi^ 
out  of  land,  is  meant  to  be  charged  ulti- 
nuteW  with  the  tax  in  proportion  to  such 
beoendsl  interest,  the  actual  tenant  or  oc- 
cupier beiinr  in  dte  first  instance  £aUe  to 
pay  the  fnU  amount  to  the  govenuaent ; 
and  whether,  in  this  case,  the  lessee  is  to 
be  eonsidered,  under  the  5th  sectum,  as  "  a 
proprietor  of  the  tenements^  liable  to  a  pay- 
meafc  of  tfan  naft  imici,'*  or»  Badut  »* 
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-irdi'  iecttod,  m  a  temiit,  awl  die  Icmor  as 

landlord,  all  that  the  lessor  is  oltimately  to 
pajj  is  such  a  prc^rtioD  of  the  entire  sum 
charged  on  the  tenant,  ai  the  value  of  the 
annual  rent  payable  to  him  bears  to  the 
entire  annual  v^ue  of  the  tenement.  And 
I  consider  it  wholly  immaterial  by  what 
contract,  or  for  what  consideratiott,  the 
lessor  has  dirested  himself  of  a  part  of  the 
annual  profits  of  the  tenements ;  for  what- 
ever reason  be  has  ceased  to  have  a  portitm 
of  the  aannal  profits,  as  toon  as  lie  has 
ceased,  he  is  not  liable  to  pay  the  tax  in 
respect  of  that  portion*  If,  n>r  instance, 
the  lessor,  after  receiving  a  rack  rent,  were 
to  assign  a  part  of  the  reversitm  and  the 
rent  to  a  stranger,  he  would  be  liable 
only  to  allow  to  the  tenant  his  proportion 
of  Uie  tax ;  the  stranger  would  have  to  pay 
the  rest ;  wd  it  can  make  no  difference,  that, 
instead  of  aswgning  to  a  stranger,  the  les- 
sor allows  Ibe  lessee,  by  the  original  con- 
tract, to  retain  a  part  of  the  profits  to  him- 
self. Suppose,  again,  the  lessor  to  part  with 
the  whole  mtercst  in  fee,  sul^ect  to  a  nomi- 
nal or  trifling  rcnt-duurgc,  can  he  be  made 
liable  to  the  whole  tax  f  And  does  it  make 
any  difiemce  in  princl^  in  this  respect, 
while  the  term  continues,  whether  he  has 
soM  it  for  a  long  term  of  yens,  or  in  lee? 
1  can  perceive  no  substantial  difference. 
Nor  is  the  consideratira  for  which  he  givei 
up  a  part  of  the  profits  to  the  lessee  at  all 
material — whether  for  money  paid  down  to 
the  lessor,  as  the  ptuchase-money  of  a  leaie- 
hold  intoest,  w  for  mon^  to  be  afterwards 
laid  out  on  the  improvement  of  the  tene- 
ments. The  <mly  question  is,  whether  he 
receives  those  profiu  or  not.  I  feel  no 
doubt,  that  the  lessee,  under  a  lease  like 
thi^  is,  so  &r  as  relates  to  the  whole  annuid 
value  of  Ibe  tenemenu  beyond  the  rent 
reserved,  in  the  situation  of  an  owner  or 
pn^ietor,  and  chaigeable  himself;  and  that 
-the  lessor  is  a  landlord,  chaigeable  as  such, 
within  the  meaning  of  this  act,  only  to  the 
-extent  of  the  annual  rent  which  he  receives. 

None  of  the  cases  cited  at  the  bar  are 
precisely  m  point,  except  the  Nisi  Prius 
ease  of  Wkiijkld  v.  Brandwood,  It  has 
been  stated,  however,  that  Lord  Tenterden 
'  has  since  inclined  to  a  difierent  opinion,  on 
his  first  impresHon  of  this  case ;  and,  as  the 
point  in  tlw  case  cited  was  not  afterwards 
tidly  dineoRscd  befine  the  Court,  1  am  not 


trestbg  that  case  as  a  decisive  aatbotlty. 

But  the  dkia  of  Lord  Kenyon  and  Mr. 
Justice  Buller,  in  Hyd«  v.  HiU  are  in 
favour  of  the  construction  of  the  act  of  par- 
liament, and  that  construction  is  so  con- 
siatent  with  reason  and  justice,  that  I  Utink 
it  ought  to  be  adopted.  The  result  is,  that 
the  lessor  is  bound  to  pay  such  pn^rtion 
only  of  the  land-tax  as  the  recovered  rent 
bears  to  the  total  annual  value. 

The  plaintiff*,  by  his  dedsration,  hu 
treated  that  annual  value  as  JULt  the  effect 
of  which  is,  that  the  lessee,  as  beneficial 
owner  of  two-thirds,  n  liable  to  pay  two- 
thirds  of  the  tax ;  and  the  lesatw  ue  re- 
maining third.    This  dHj^oees  of  the  first 

Suestion,  and,  in  my  opmion,  leaves  the 
efendant  liable  to  pay,  if  no  redemption 
had  taken  place.  Then,  what  was  the  eflfect 
of  the  redemption  of  the  tax  by  the  lessor, 
the  plaintiff'?  This  depends  upon  the  pro- 
visions of  42  Geo.  3.  c.  116,  which  I  beUeve 
is  the  only  statute  in  force  as  to  contracts 
made  after  tlw  passing  of  that  act.  The 
enactments  of  this  statute  are  complieaied, 
and  not  very  clearly  expressed ;  but  I  tske 
it  to  be  clear,  that  a  person  with  such  an  in- 
terest in  the  land  as  this  plaintiff  had,  had 
a  right  to  redeem  or  purchase,  either  as  a 
party  entitled  to  a  preference  under  sect. 
19,  or  as  another  person,  not  entitled  to 
such  prefereuce,  under  sect.  154;  and  the 
act  of  parliament  most  be  so  construed  aa 
to  give  effect  to  such  redemption  or  pur- 
chase, and  not  to  leave  the  purchaser  with  a 
nominal  property  which  he  cannot  vnyxy*  I 
think  there  is  no  diflnculty  in  putting  a  con- 
struction upon  tlie  act  which  will  render  the 

imrehaseby  this  plaintiff  available,  and  give 
lim  a  remedy  for  that  to  which  he  is  dearly 
entitled  in  justice.  The  I2Sd  section  ad- 
mits of  this  construction.  The  latter  part 
of  the  clause  applies  to  persons  *'havii^ 
any  estate  or  interest  in  reversimi,"  and 
provides,  that, "  in  the  meantioK,  until  their 
respective  estates  and  interests  vest  in  pos- 
session, by  reason  of  the  determination  of 
the  preceding  esute,  they  shall  be  entitled 
to  have  a  yearly  aum  issuing  out  of  the 
lands  equal  in  amount  to  the  Zmd-tac  so  rr- 
dtemed."  This  part  is  certainly  intended  to 
apply  to  the  case  of  othw  reramiCTS  than 
landlords  of  estates  let  at  rack-rcnu  The 
act  contains  no  clause  which  gives  an  owner 
in  fee,  nhere  the  land  is  let  ftc  nck-cnt 
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without  a  covenant  by  the  tenant  to  pay 

land-taXt  any  remedy  for  the  amount  of  the 
tax  after  redemption ;  and  it  ic  perfectly 
just  that  it  should  not,  because  such  an 
owner  has  no  right  to  cast  the  burthen  on 
another,  where,  by  redemption,  he  only  ex- 
onerates himself  from  a  burthen.  But, 
where  he  exonerates  the  estate  from  the 
charge  which  others  ought  to  pay,  by  buy- 
ing up  the  charge,  it  is  most  just  that  he 
should  have  a  right  to  receive  the  amount 
from  the  person  liable  to  pay  it.  Here,  the 
I^ainti^  at  the  time  of  the  redemption, 
filled  a  double  character.  He  was,  with 
respect  to  the  rent  reserved,  and  to  tliat  ex- 
tent, liable  to  the  tax;  and,  in  the  situation 
of  an  owner  in  fee,  in  possession  of  the 
rents  and  profits;  and,  tlieref(He«  to  that 
extent  his  redemption  exoiMrated  himself 
from  a  burtlien,  and  exUi^uished  it  alt<^e- 
ther.  But,  with  respect  to  the  residue  of 
the  rent,  he  was  not  liable,  and  his  redemp- 
tion operated  as  a  purchase  of  a  charge 
which  another  ought  to  pay;  and,  there- 
fore, after  that  purchase,  he  ought  to  con- 
tinue to  receive  it.  In  this  respect  Iw  is, 
within  tlie  spirit  of  the  latter  part  of  the 
123rd  section,  a  person  having  an  estate  in 
reversion  in  lands  not  let  at  rack  rent ; 
and  certainly  he  is  within  its  express  words, 
for  there  is  no  doubt  that  he  bad  an  estate 
in  reversion.  He  has  a  right,  therefore,  to 
have  a  yearly  sum  issuing  out  of  the  lands, 
in  the  words  of  the  ISSrd  clause,  equal  to 
the  amount  of  the  land-tax  so  redeemed; 
that  is,  to  the  amount  of  the  tax  redeemed 
by  him  in  his  character  of  reversioner,  not 
having  the  tax  to  pay  himself;  or,  in  other 
words,  so  far  as  the  redemption  operates  as 
a  purchase  of  a  sum  of  money  payable  by 
another.  But,  if  this  section  does  not  apply, 
I  should  say  the  154th  does. 

I  think,  therefore,  with  my  learned  Bro- 
thers, that  the  plaintiff  is  entitled  to  have  a 
verdict  entered  against  the  defendant,  who 
is  in  possession,  for  the  proportional  sum ; 
and,  as  these  pleadings  are  framed,  the  re- 
sult will  be,  that  that  proportion  is  two- 
thirds  of  W. 

PotUa  to  the  fiamtiff. 


Vou  nil.  K.B. 


18S0.     >  BOB  d.  MAHir,  CLSBK,  V.  WAL^ 

April  24.  >  TERS. 

Landlord  and  2'enaiU — Nulice — Agent. 

A  notice  to  quit,  which  is  given  by  an 
agent  o/  one  party,  tviil  not  be  binding  on 
the  other,  vnlesi  it  appear  that,  at  the  time 
of  giting  it,  the  agent  had  authority,  or  that 
be/ore  it  begint  to  operatCt  the  principal  had 
adi^ted  it. 

This  was  an  ejectment  to  recover  the 
possession  of  property  in  the  county  of 
Cornwall. 

The  cause  was  tried,  before  Mr.  Justice 
Burmugh,  at  the  Summer  Assizes,  1829, 
when  die  caie  became  limited  merely  to  a 
question  as  to  die  validity  the  notice  to 
quit. 

The  following  were  the  facts  bearing 
upon  that  question : — The  defendant  was 
a  yearly  tenant  of  certain  glebe  land  to  the 
lessor  of  the  plaintiff,  who  had  left  England 
five  years  before  the  commencement  of  the 
action,  and  had  since  resided  in  Italy.  The 
defendant  was  in  possession  since  1821; 
and  there  was  no  evidence  at  what  time  he 
entered.  The  notice  to  quit  purported  to 
be  signed  by  one  H.  M.  Grylls,  as  the  agent 
of  the  lessor  of  the  plaintiff;  it  purported 
also  to  be  the  notice  of  the  agent — "  aa 
agent,  Arc,  I  nve  yon  notice,"  &e. ;  and 
it  was  delivered  to  ttie  defendant's  wife  on 
the  22nd  of  June  1 827,  and  reoniied  the 
defendant  to  quit  on  the  25th  of  December 
then  next  following,  or  at  the  expiration  of 
the  current  year  of  his  tenancy.  The  de- 
claration was  entitled  of  Hilary  term  1829, 
and  the  day  of  demise  was  the  1st  of  January 
in  that  year.  Mr.  Grylls  was  called  as  a  wit- 
ness. He  stated,  that  he  was  a  banker  as 
well  as  an  attorney,  and  managed  Mr. 
Mann's  affairs  in  his  absence ;  that  he  had 
not  let  the  land  to  the  defendant,  but  bad 
received  rent  from  him,  and  received  it  as 
banker  of  Mr.  Mann,  and  gave  the  usual 
banker's  receipt  unstamped ;  that  Mr. 
Mann,  when  in  England,  kept  the  glebe 
land  in  his  own  hands.  Upon  these  facts, 
it  was  objected  on  behalf  of  the  defendant, 
that  the  notice  was  insufficient,  because  it 
did  not  appear  that  Mr.  Grylls  had  any 
authority  from  Mr.  Mann  to  give  it.  But 
the  learned  Judge  was  of  opinion,  that,  as 
Mr.  Orylla  managed  Mr.  Mann's  afikira 
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and  received  his  rents,  be  had  an  implied 
authority  to  give  the  notice  to  quit ;  and 
directed  the  jury  to  find  a  verdict  for  the 
lessor  of  the  plaintiff*. 

In  the  following  Michaelmas  term  a  rule 
mn  was  obtained,  by  Mr.  Foilett,  for  en*- 
tering  a  nonsuit ;  s^inst  which — 

Mr,  Cobrklge  now  shewed  cause.~J[>oe 
d.  Marsaek  v.  Read{\)  shews*  that  a  re- 
ceiver, appointed  by  the  Court  of  Chancery, 
with  a  general  authority  to  let  lands  to 
tenants  from  year  to  year,  has  thereby 
authority  to  determine  such  tenancies  by 
notice  to  quit.  But  Right  d.  Fiiher  v. 
Cuihell(2)t  was  cited  on  the  motion  for  this 
rule ;  and  will,  probably,  be  now  relied  on 
by  the  other  side.  There,  a  notice  was 
given  by  two  executors  out  of  three,  on 
behalf  of  themselves  and  the  third ;  it  was 
given  under  a  proviso  in  the  lease  which 
required  it  to  be  in  writing  under  their  re- 
apective  hands.  A  proviso  to  defeat  the 
larger  estate  requirea  to  be  literally  eom- 
plied  with,  and  that  notice  was,  therefore, 
insufficient  if  the  evidence  of  authori^  bad 
been  ever  so  compete.  But  OootUitle  d. 
King  V.  Woodtoardip)  is  in  point  against 
th^  defendant,  and  establishes,  that,  if  the 
notice  be  given  by  an  agent,  a  subsequent 
rect^piition  of  his  authority  is  sufficient  to 
make  the  notice  valid.  If  that  case  be  law, 
this  rule  must  be  discharged. 

frhis  was  conceded  by  Mr.  FoUeU,'\ 

The  notice  here  professed  to  be  given 
by  an  agent ;  and  if  the  defendant  doubted 
the  antAori^,  he  might  have  refused  to 
keep  the  notice  on  that  ground,  or  he  might 
have  made  uiQviry  aa  to  the  anthori^  of 
the  agent.  The  inomvenience  therefore 
suggested  by  Mr.  Justice  Lawrence  in 
R^U  v.  CtitkeUt  where  the  notice  is  regular 
on  the  fooe  of  it,  and  purports  to  be  from 
a  sufficient  agent,  does  not  arise.  Inde- 
pendently of  this,  the  ratification  is  evi- 
dence of  the  previous  authority,  and  is 
shewn  by  the  bringing  of  the  action.  In 
Roe  dem.  the  Dean  and  Chapter  of  Rochet' 
ter  V.  Pettrce{4i),  the  steward  of  a  corpo- 
ration gave  a  verbal  notice  to  quit  i  it  was 
olgeeted,  that  the  notice  should  have  been 
under  the  common  seal,  or  that  the  agent 

ri)  It  £ui,  67. 
(f)  5  £ut,  491. 
(S)  8  Ban.  &  Aid.  669. 
(4)  «  Cnapb.  96^ 


should  have  been  authorized  by  letter  of 
attorney  under  seal ;  but  it  was  decided, 
that,  by  bringing  the  ejectment,  the  corpo- 
ration shewed  that  they  authorized  the  act. 
The  difficulty  which  notices  like  these  may 
put  upon  the  tenants,  is  no  answer  to  the 
action,    h  is  a  difficulty  of  the  same  cha- 
racter as  that  which  is  often  put  by  one 
party  upon  another  in  the  ordinary  affiiirs 
of  business.   Suppose  the  notiee  to  have 
been  signed  by  the  lessor  of  the  plaintiff 
himself,  and  served  by  some  person  who 
could  not  be  found,  or  who  could  not 
prove  his  handwriting,  and  knew  nothing 
of  his  having  desired  it  to  be  sent,  could 
the  tenant  defend  himself  by  saying,  that 
neither  he  nor  the  person  serving  the  no- 
tice knew  the  handwriting,  or  that  he  could 
not  find  out  the  latter,  and,  therefore,  be 
was  not  assured  that  he  could  act  safely 
upon  it  at  the  time  he  received  it  ?   So  in 
the  ease  of  distresses  made  by  bailiffs, 
demands  in  trover,  and  demands  of  posses- 
aiiHi,  to  make  a  man  a  trespasser : — where- 
Bver  a  man  acts  by  an  agent,  the  person 
on  whom  he  acts  disputes  or  acquiesces  in 
the  authority  at  his  peril.    If  he  disputes 
it,  and  it  turns  out  to  be  valid,  he  is  bound 
by  it ;  if  he  acquiesces  in  it,  and  it  was 
invalid,  he  is  bound  by  it ;  the  other  party 
is  not.  There  is  a  distinction  between  the 
notice  itself,  and  the  authority  to  serve  it. 
The  tenant  has  a  ri^t  to  judge  of  the 
notice  at  the  time ;  he  must  see  it,  or  hear 
it ;  but  he  cannot  compel  die  prodncttm  or 
proof  of  the  authority.    He  can  inquire, 
if  he  has  any  doubt,  and  may  have  recourse 
to  the  princifnl,  but  he  cannot  go  Airther, 
This  observation  applies  also  to  demands 
in  trover,  distresses  in  replevin,  and  entries 
on  lands.  The  quesUon  m  each  would  be, 
was  the  act  done  by  the  principal  at  a  cer- 
tain time  ?    The  evidence  would  be,  that 
another  person,  a  stranger,  did  them;  but 
that,  sulnequently,  the  principal  made  them 
his  own  acts  by  assenting  to  them,  adopt- 
ing them,  and  acting  upon  them.  No 
greater  inconvenience  results  to  the  other 
party  in  the  case  of  a  notice  to  quit,  than 
m  tbeae  caaes.  But  if  the  Court  should  be 
against  the  lessor  of  the  plaintiff'  upon  thia 
argument,  still  the  rule  cannot  be  made  ab- 
solute for  a  nonsuit,  but  for  a  new  trial 
only ;  for  there  was  some  evidence  to  go  to 
the  jury  that  Mr.  Grylls  had  authiNri^i  and 
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lAat  quutiffn  waa  not  left  to  the  jury.  The 
tenant  received  a  notice,  good  on  Uie  face 
of  it,  which  purported  to  be  given  by  Mr. 
Grylls  as  agent  to  Mr.  Mann.  The  tenant 
never  repudiated  that  notice,  he  received 
it  without  objection,  and  never  returned  it. 

Jfr.  Follett  (contii)  waa  stof^d  by  the 
Court. 

Mr,  JuUiee  Bayleg. — I  think  this  rule 
must  be  absolute  for  a  new  trial,  but  not 
for-  a  nonsuit.  It  was  a  question  for  the 
jury,  upon  the  evidence,  whether  Grylls 
had  authority  from  the  lessor  of  the  plain- 
tiff to  give  notice  to  quit;  and  there  waa 
evidence  that  Grylls,  who  was  a  banker  as 
well  as  an  attorney,  was  the  manager  of 
Lhe  affairs  of  the  lessor  of  the  plaintiff ;  and 
it  certainly  would  be  a  questitui  for  the 
jury,  whether  he  had  anthority  to  do  the 
act  in  question.  The  jury,  from  the  fac{ 
of  Grylls  having  managed  the  affairs  of  the 
lessor  of  the  plaintiff,  and  received  the  rent 
for  him,  may  or  may  not  infer  that  the 
leiaor  of  the  plaintitf  mtended  to  authorise 
him  to  give  notice  to  quit.  I'he  fact  of 
such  authority  having  been  given  is  one 
peculiarly  within  the  knowledge  of  the 
lesaor  of  the  plaintiff,  and  he  cannot  com- 
plain, if  the  jury  will  not,  from  the  facts 
proved,  draw  the  inference  that  Grylls  had 
authority.  If  any  express  authority  was 
given,  Grylls  might  have  proved  it,  but  he 
only  proved  that  be  managed  the  affairs  of 
the  lessor  of  the  plaintiff,  and,  as  banker, 
received  rent  from  the  defendant.  There 
was  no  evidence  of  any  express  authority 
to  give  the  notice;  but  then  there  waa 
some,  though  very  alight  evidence,  of  an 
implied  auSiority.  As  to  the  subsequent 
recognition,  the  caae  of  OoaiUiUe  v.  Wood- 
tutrdf  I  think,  is  not  in  point.  I  abstain 
from  giving  any  opinion  on  the  authority  of 
the  case  itself.  The  recognition  in  that 
case  was  certainly  before  the  ejectment  was 
brought,  and,  probably,  before  the  day  of 
the  ^rnise  in  the  declaration.  Here  there 
was  DO  such  recognition. 

Afr.  Jutlice  Liitledale. — I  am  of  the  same 
opinion.  And  if  I  had  been  upon  the  jury, 
and  only  this  evidence  had  been  given,  I 
should  have  thought  that  Grylls  had  no 
autiiority  to  give  die  notice.  Mr.  Mann, 
when  he  left  this  country,  may  have  made 
Grylls  manager  of  bis  anairs  and  receiver 


of  his  rents,  without  intending  to  authorize 
him  to  determine  tenancies.  And  if  Grylls 
had  not  authority  to  ^ive  such  notice  at  the 
time  when  it  was  given,  or  at  least  when 
the  half-year,  mentioned  in  it,  began  to 
run,  no  subsequent  recognition  of  his  au- 
thority would  make  it  valid.  I  think  that 
the  ratification  of  the  act  on  the  day  after 
the  notice  was  given,  or  at  least  after  the 
half-year  began  to  run,  would  not  be  syf- 
ficient ;  because,  in  that  case,  the  tenant 
would  not  have  six  months'  notice,  the 
notice  being  valid  only  from  the  time  when 
it  becomes  the  notice  of  the  landlord,  and 
binding  upon  him  as  well  as  upon  the 
tenant. 

Mr.  Justice  Parke, — I  also  think  there 
should  be  a  new  trial.  The  notice  to  quit 
contains  an  implied  assertion  that  Grylls 
was  the  agent  of  Mr.  Maim  for  the  purpose 
of  giving  that  notice ;  and  it  is  arguedi 
that  the  fact  of  the  defendant  having  re- 
ceived the  notice  and  kept  it  without  mak- 
ing any  objection,  waa  evidence  against 
him,  to  go  to  the  jury,  that  Grylls  had  au- 
thority to  give  it.  But  it  ^d  not  a]^ar 
that  the  defendant  bad  read  the  paper,  or 
had  expressly  assented  to  it ;  for  it  was 
delivered  to  his  wife,  and  noUiing  is  said 
afterwards.  But,  even  if  such  a  presump- 
tion be  made,  still  it  would  be  very  slight 
evidence  that  Grylls  was  the  agent  of  the 
lessor  of  the  plaintiff ;  for  whether  he  had 
authority  or  not,  waa  a  fact  not  within  the 
knowledge  of  the  tenant.  There  is  no  dis- 
tinct proof  that  Grylls  had  any  express 
authority  to  manage  the  affairs  of  the  lessor 
of  the  plaintiff.  The  evidence  is,  that  he 
did  manage  his  affairs,  and  that,  as  his 
banker,  he  received  the  rent  of  the  pre- 
mises in  question.  But  a  mere  receiver  of 
rents,  as  such,  has  no  authority  to  deter- 
mine a  tenancy.  I  think  very  little  reli- 
ance, therefore,  can  be  placed  on  the  form 
of  the  notice  to  quit,  or  on  the  fact  that 
Grylls  received  the  rent.  But,  in  aid  of 
the  case  of  the  lessor  of  the  plaintiff,  it  ia 
argued,  that  the  lessor  of  the  plaintiff,  by 
bringing  the  ejectment,  has  recognized  the 
authority  of  Grylls,  and,  therefore,  accord- 
ing to  Goodlillev.  Woodaardfhas  rendered 
the  notice  to  quit  valid  from  the  time  when 
it  was  given.  I  cannot  say  that  I  am  sa- 
tisfied with  the  reasons  given  for  the  deci- 
sion in  that  case.    But,  assuming  that  a 
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subsequent  recognition  of  the  authority  of 
an  agent  can  in  any  case  be  sufficient,  it 
ought,  at  all  events,  in  this  case,  to  have 
been  before  the  day  of  the  demise  laid  in 
the  declaration;  for  the  plaintiff  must  shew 
a  right  to  the  possession  on  that  day.  The 
bringing  of  an  ejectment,  therefore,  is  not, 
in  this  case,  a  sufficient  recognition  of  the 
authority  of  the  agent.  In  Right  v.  CtU- 
heU,  it  was  held  by  Lord  Ellenborough 
and  Mr.  Justice  Lawrence,  that  die  rati- 
fication by  a  joint  tenant  of  a  notice  to 
quit  given  by  hia  companion,  would  not 
make  it  good,  on  the  ground  that  the  notice 
must  be  such  a  one  on  which  the  tenant 
can  rely  and  act  with  certainty  at  the  mo- 
ment of  receiving  it.  Now,  if  Grylls  had 
not  authority  to  give  the  notice  at  the  time 
when  it  began  to  operate  as  a  notice,  it 
seems  to  me  that  it  was  insufficient,  and 
that  the  lessor  oP  the  plaintiff  would  not 
be  entitled  to  recover.  But,  inasmuch  as 
there  was  some  evidence,  though  very 
slight,  from  which  the  jury  might  infer 
t)iat  Grylls  had  a  previoua  authori^ri  I 
think  that  the  rule  to  be  pronounced  by 
the  Court  should  be  for  a  new  trial. 

Rule  for  it  ne»  trial. 


Apr'  29   \  ^' 
Siamp-^Coniidcrathn  money. 

1.  A  conveyance  liable  to  ad  valorem 
duty,  by  tlie  55  Geo.  3.  e.  184.  (Schedule^ 
part  1,  title  "Conveyance,")  i*  not  void 
because  tie  true  contideration  *>km^  i*  ho' 
expressed  on  the  face  of  Ike  deed.  The  duty 
is  payalUe  merely  on  the  sum  expressed ; 
thtm/fht  under  the  48  Oeo.  3.  e.  149,  the 
parties  may  he  liable  to  pmiishment  for  not 
truly  expressing  the  consideration. 

And  such  a  conveyance  is  therefore  admis- 
sible in  evidence,  though  it  be  not  properly 
stamped. 

2.  So,  a  lease  granted  in  consideration  of 
a  premium,  as  well  as  of  an  annual  rent, 
«>bich  made  no  mention  of  the  premium,  held 
admissible  in  evidence ;  inasmuch  as  the  ad 
valorem  duty  under  the  title  "  Lease,"  in  the 
above  scfudule,  referred  tothe  title  "  Convey- 
ance," which  reguiaies  the  ad  valorem  duty, 
accoriUng  to  the  sum  expressed  to  be  paid. 


Ejectment  for  property  in  Kent,  tried 
before  Mr.  J  ustice  Bayley,  at  the  last  Spring 
Assizes.  Tlie  following  were  the  principal 
facts : — 

In  answer  to  a  prtmd  fneie  ease,  made  out 
by  thelessors  of  the  plaintiff,  the  defendant  set 
up  a  lease  for  a  term  whicl)  was  not  expired. 
The  lease  which  was  granted  after  the  passing 
of  the  55  Oeo.  3.  e.  184,  did  not  appear  on 
the  face  of  it  to  hare  been  granted  in  con- 
sideration of  a  premium,  but  it  had  the 
stamp  required  by  the  55  Geo.  S.  e.  184, 
according  to  the  rent  reserved.  The  lessor 
of  the  plaintiff  then  gave  evidence,  that  the 
lease  was  granted  in  consideration  of  a  gress 
sum  of  iOOl.,  in  addition  to  the  annual  rent ; 
and  thence,  it  was  contended,  that  there 
should  have  been  an  ad  valorem  stamp  on 
the  premium,  and  that  the  lease  could  not 
be  received  in  evidence  for  want  of  sudt 
stamp.  The  learned  Judge  overruled  the 
objection,  being  of  opinion,  that  the  statute 
(according  to  tlie  terms  used  in  tlie  schedule* 
part  1 .  title  "  Lease,"  referring  -  to  title 
"  Conveyance,**)  a[^lied  only  to  such  con- 
siderations as  were  expressal  in  the  lease ; 
the  plaintiff  wait,  therefore  nonsuited. 

Mr.  Lam  now  moved  to  set  aude  the  non- 
suit.— ^The  55  Geo.  3.  c.  184,  schedule,  part 
1 ,  requires  that  **  a  lease  of  any  lands,  tec 
granted  in  consideration  of  a  sum  of  money, 
by  way  of  fine,  premium,  or  grassum  pud, 
(not  *  expressed  to  be  paid  *)  for  tlie  same, 
without  any  yearly  rent,  or  with  any  yeariy 
rent  under  20/.,  shall  pay  the  same  duty  as 
for  the  conveyance  on  the  sale  of  lands  (ot 
a  sum  of  money  of  the  same  amount."  Then 
fellows  a  list  of  duties  to  be  paid  for  leases 
at  a  yearly  rent,  without  any  sum  of  money 
by  way  of  fine.  Then  it  goes  on — **  Lease 
of  any  lands,  &c.  granted  in  considentioa  of 
a  sum  of  money  by  way  of  fine,  premium,  or 
grassum,  and  also  of  ayeariy  rent  amounting 
to  20/.  or  upwards, — both  the  ad  valorem 
duiies  payable  for  a  lease  in  consideration  of 
a  fine  only,  and  for  a  lease  in  consideration 
of  a  rent  only  of  the  same  amount."  In  thia 
part  of  the  schedule  there  is  nothing  aaid 
about  the  fine  or  the  premium  being  e«- 
pressed  to  be  paid ;  and  the  duty  paid  on  the 
lease  in  question  was,  by  the  very  words  of 
the  schedule,  sufilcient  only  for^he  amount 
of  rent  reserved,  where  no  fine  is  paid.  It 
cannot,  therefore,  be  suflScient  where  the 
fine  is  paid.   Here  a  fine  wis  paid,  uds 
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therefore,  the  itamp  was  not  snfBcient,  and 
the  lease  improperfy  received  in  evidence. 

There  certainly  is  a  penalty  for  not  truly 
aetting  out  the  consideration.  It  is  im- 
posed by  the  48  Geo.  8.  c.  149,  bnt  that 
circmnstanee  doea  not  affect  the  |»esent 
argument ;  for  the  5  &  6  Wm.  and  Mary, 
e.  21.  provides,  that  deeds  not  properqr 
•tamped  shall  not  be  read  in  evidence ;  and 
the  penalty  may  tberefi>re  be  properly  con- 
sidered as  an  accumulative  means  of  en- 
forcing the  duty.  The  case  of  £<M)M  V.  ^it> 
cheli{l)  was  cited  on  the  trial,  in  answer  to 
the  objection;  biit>  the  point  now  made  was 
not  there  ^ided. 

Lord  Tettterden. — If  (here  had  been  no 
case  on  the  point,  I  should,  nevertheless, 
have  come  to  the  conclusion,  that  tlie 
stamp  duty  ia  to  be  regulated  by  the  sum 
empremi  in  the  base.  There  an;  many  in- 
atances  in  which  a  party  mentioning  a  wrong 
lum  is  liable  to  a  penalty,  and  I  am  inclined 
totfiinkitapplioabietotbis  ease;  fbr,grant- 
ing  a  lease  in  eonuderatton  of  a  premium,  is 
a  sale  of  an  interest  in  the  premises  fur  a 
term  of  years.  Looking  at  the  schedule  to 
the  55  Geo.  8.  c.  148,  it  is  provided,  thst 
a  lease  granted  in  consideration  of  a  pre- 
mium,  and  also  a  yearly  rent  amounting  to 
SOL  or  upwards,  shall  pay  both  the  ad 
vafomn  duties,  payable  for  a  lease  in  con- 
•ideratUHi  of  a  fine  only,  and  for  a  lease  in 
conaidMation  of  a  rent  only  of  the  same 
amount.  Then,  what  is  the  ad  valorem 
doty  for  a  lease  in  consideration  of  a  fine 
only  ?  It  is  to  be  the  aaroa  as  on  a  conv^- 
anca.  Then,  what  is  the  duty  on  a  aamtg* 
mee  on  the  aale  of  lands,  &c.  t  It  is  to  be 
according  to  the  sum  expretud  in  the  con- 
veyance, and  not  according  to  the  sum  paid. 
Loohing  back,  tlterefore,  to  that  part  of  the 
schedule,  it  appears  that  the  duty  on  the 
lease  was  to  be  regulated  by  the  amount  of 
rent  reserved,  and  the  premium  therein 
ex{ff'essed  to  be  paid.  So  much  upon  the 
-statute  itself.  But  the  case  is  not  new.  The 
very  iM>int  arose  in  the  case  of  Duck  v.  Brad' 
tfyU(s)t  which  is  in  point.  It  was  tliere 
argued,  that  a  lease  granted  after  the  statute 
S5  Geo.  8.  c.  184.  was  passed,  was  void, 
because  the  consideration  given  was  greater 

(1)  1  Barn.  &  Cress.  18;  b.  c.  1  Law  Jodih. 
K.6.  25. 

i»)  IS  Plica,  469  j  fed  APClsl.  Sir. 


that)  the  suni  espreMtedt  aad  upon  sdiich  the 
duty  was  paid.  The  Lord  Chirf  Baron 
Alexander  there  aaid,  that  this  was  no  an- 
swer to  the  action,  "because,  upon  con- 
sideration of  the  stamp  laws,  it  appears  tliat 
tlie  duty  is  dhrected  to  be  paid  upon  the 
oonsideratibn  txprett^  on  the  face  of  the 
deed.  The  act  grants  the  duties  mentioned 
in  the  scliedule,  and  the  schedule  sets  forth 
the  duties  upon  writinga  as  payable  in  res- 
pect of  the  purchase  or  consideration  money 
therein,  or  thereupon  expressed.  But  the 
transaction  is  said  to  he  a  fraud  upon  the 
revenue.  Admitting  it  to  be  so,  it  is  settled 
by  the  case  cited  from  Maule  ^  Selnyn, 
Robinson  v.  Macdonnell  (8),  that  that  does 
not  vitiate  the  instrument,  although  the 
legislature  have  imposed  severe  penalties  on 
the  not  setting  forth  the  true  porchsse- 
money,  by  the  48  Geo.  3.  c  149.  s.  S2." 

Look  at  the  consequence  whicli  might 
follow  a  different  construction.  A  person 
might  buy  a  lease,  quite  innocent  and  igno- 
rant of  the  fraud ;  yet  his  title  would  be 
defeated  by  evidence  of  a  larger  snm  having 
been  paid .  as  a  consideration  than  appears 
on  the  face  of  the  instrument.  The  con- 
struction that  obviates  such  a  consequence 
appears  far  more  reasonable,  and  it  is  con- 
sistent with  the  words  of  the  statute.  I  am 
therefore,  of  opinion,  tliat  the  lease  was  a 
good  answer  to  the  action,  and  that  the  non> 
suit  was  right. 

Mr,  Juttice  Bayleg.^l  also  think  that 
this  case  is  to  be  governed  by  tlte  words  m 
the  act,  "  expressed  to  be  paid,"  according 
to  the  interpretation  which  luu  been  giv^n 
to  tliat  term  by  my  Lord,  as  well  as  by  the 
Court  of  Excmquer,  in  the  case  which  haa 
been  cited. 

Mr,  Juttice  LitUedaU  and  Mr,  Juttiee 
Parte  concurred. 

Rule  refuted- 


1880.  > 
kpril  29.  > 


CAKNON  V,  LAMB. 


April 

New  trial— Fer^t  under  iOL 

TMe  Court  adhere  to  rigidfy  to  their  rule, 
not  to  hear  a  motion  for  a  nem  Uial,  on  the 
ground  of  the  verdict  being  contrary  to  the 

(3)  !>  Mia.  St  Selw.  S«8. 
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faxit^  wktn  ike  wrd^  >*  «ndrr  MOLtAat 
tbof  tefiued  to  tear  such  a  midion,  idtheugh 
ii  was  made  inxm  afidaeitt  Wiirfoiwy  Jraud 
not  diicootred  oy  tki  VMSMcea^tU  party  mlU 
mfter  tlU  trial 

Upon  motion  for  a  new  trial  in  this  ease 
by  Mr.  Denmao,  it  appeared  that  the  daf 
anages  recovered  by  the  [daintiff  wwe  only 
IK/. ;  and  it  was  therefore  observed,  that 
the  motion  could  not  be  heard,  except  od  tba 

5 round  of  misdirection  on  the  part  of  the 
udge,  the  rule  beii^  not  to  hear  any  aneh 
motion  where  the  damagei  were  under  XOL 
except  on  the  gcound  before  mentioned. 

Mr.  Daman  admitted,  that  he  did  not 
move  upon  the  ground  of  misdirection ; 
but  upon  that  of  fVaud  discovered  since  the 
triid ;  and  of  which  he  had  aflSdavita.  Tliia, 
he  submitted,  took  the  case  oat  of  the  ge- 
neral rule,  as  he  did  not  propose  to  contend 
that  the  verdtet  was  against  the  wei|^t  of 
evidence,  m  that  evidmee  appeared  befom 
the  jury. 

Lord  TtKterdem* — It  is  better  to  abide  by 
ear  rule.  We  shall  find  it  very  difficult  to 
draw  the  line  again,  if  we  onoe  break 
through  it. 

Rnk  refuted. 


TBBOX  0.  DODD. 


18S0.  } 
ApriU9.  5 

Prisoner — WarreaU  of  Attorney. 

A  pritoner  who  eseemtat  a  tearrmU  of 
attorney  nhUe  m  ciutotfy,  it  enUtled  to  hme 
tke  benefit  of  attestation,  not  morely  by  a 
perton  who  it  on  tie  ReUe  of  tke  ^art  at 
an  attorney,  but  who  hat  a  eerlifiealt  at  (As 
time.  And  accordingly,  a  pritoner  mu  dit^ 
charged  out  of  eusto&t,  wAm  the  mtrraiU  of 
attorney  wat  atte^ed  by  a  ptrton  who  had 
not  for  several  years  taken  out  a  eert^eate  ; 
although  he  metUioned  U  at  the  time  la  tlut 
pritoner. 

The  above  was  decided  in  this  case. 

Mr.  Steer  for  the  prisoner. 
Mr.  Channell  for  the  pUiotiff. 


1880.  } 

Aprils^     i      tTMOH  V,  LONOWORTBT. 

Costs — special  Jury. 

A  eer^Kote  granted  by  tke  Judge,  la 
warrant  the  lUUmanoe  of  costs  cf  a  tpeeial 
jury,  gioem  by  him  aficr  he  had  lefi  ihe  atuxe 
town,  it  unavailing  againtt  the  ftotitioe  words 
if  the  ^  Qeo.  4.  c.  50,  wAtcA  requires  it  to  he 
given  "  inmeetiateiy  tfier  the  verdict ;"  and 
tke  Court  cannot  reome  any  cayfa— <iwi  mky 
it  wat  met  so  given. 


The  abon  held  in  this  case ;  and  iht 

costs  of  the  special  jury  not  allowed. 

[See  TidtTt  Practice,  p.  792.] 


1880.     *>    COVHAT  AKD  OnMUM  V.  VU- 

April  19.  3       NXiA  AMD  OTBiaa. 

Partnert — Joint  action. 

Three  Jirmt  agreed  to  be  jointly  intereited 
iMafmrdmtetobemadehycmof  Utem,  That 
one  accordingly  rnhde  the  coiUract,  and  that 
one  alone  wat  ftnowa  to  the  aeador  in  the 
trantaelioni  but  in  aa  aetioa  againd  tie 
uendor^Hetd,  thai  tke  tkree  might  join  or 
plednt^t. 

This  was  an  action  of  assumpsit  cn  « 
contract  for  the  sale  by  defendants  of  a 
quantity  of  Barbary  gum  to  the  pUatifi. 

P/m— Non  assumpsiL 

The  cause  was  tried,  before  Lord  Tenter- 
den,  at  the  London  Sittings  after  last  Hihuy 
term,  whea  the£>llowbgi|ipaHrad  to  bathe 
principal  facts: — 

Couisy  carried  on  business  in  iMido^ 
others  of  the  plaiMti&  at  Glasgow,  and  the 
rest  at  3fanehester.  These  Uvea  firms  had 
i^eed  to  be  intenested  in  tlie  putcbaee  of 
the  gums,  but  that  Cotbay  ahoiiU  be  the 
actual  purchaser,  and  aceordiogly  he  gave 
the  order,  and  the  broker  knew  liim  only 
in  the  transaction.  Upon  these  facts  it  was 
contended,  for  the  delendants,  that  Cotbay 
alone  ought  to  bave  sued  upon  tbe  contraa 
so  made.  Lord  Tenterden  orer ruled  the 
objection,  and  the  jury  found  a  verdict  fiv 
the  {daintifis. 

Mr,  Qumey  now  moved  to  set  aside  the 
verdict  upon  the  above  objection,  contend- 
ing that  tbe.pririMe  sgiufinant  Mween  the 
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duM  bonses  did  not  gm  tbem  •joiM 
of  action  againat  the  Tsndors.  They  were 
not  all  parties  to  the  omcraet ;  tmd  if  the 
Tcndora  had  been  oUiged  to  Iwing  an  action 
on  die  contiBct,  it  muik  have  been  against 
Coth»  alone. 

[A/r.  JuMtkt  BttvUf  That  is  not  so. 

The  deAwhuits  might  bare  toed  all.] 

[Mr*  Jmttiee  Purkt, — And  upon  this  con- 
tract you  would  have  been  efitHM  to  the 
benefit  of  set-off  againat  all.] 

The  CWf  vrere  of  opinion  that  the  facts 
did  not  take  the  case  out  of  the  general 
rale  applieaUa  to  a  dorttiant  partner. 

Rule  rejusid. 


1880.    )  wiLTOir,  aBHT.  oirs  &e.  e. 
April  80.  )  winiit. 

D'utreu — Second  saxure, 

1 .  A  landlord  may,  at  his  peril,  make  a 
dietrett  for  rent  in  arrear:  attkottgh  his 
right  ie  m  question  in  a  suit  depending  be- 
tmen  him  and  his  tenant  in  respect  of  a  pre* 
vhms  seizure  Jor  rent  previously  due. 

S.  jind,  semble,  that  he  may,  upon  a  SC' 
tend  distress  for  the  rent  subsequently  due, 
tehse  tfte  same  goods  which  were  seized  on  the 
former  ^stress,  and  whkh  were  replevied  ; 
'amd  the  tegaUty  qf  whkh  former  dittress  it 

This  was  an  action  of  trespass,  fbr  seizing 
and  disposing  of  the  plaintiff's  goods. 

Defence,  under  the  general  issue,  that 
they  mere  taken  and  sold  for  rent  in  arrear. 
'  The  cause  was  tried,  at  the  last  Assizes 
f6r  the  county  of  Essex,  when  several  tech- 
nical objections  were  taken  on  the  part  of 
the  plaintiff ;  but  they  were  overruled  by 
the  learned  Judge,  and  the  defendants  ob- 
teined  a  verdict.  Hie  fitUovtng  were  the 
facts : — 

The  pifdntiff  held  the  premises  in  (]nes- 
tion,  under  an  instrument  which  the  land- 
lord contended,  and  the  plaintiff  denied,  was 
a  demise.  Upon  a  former  occasion,  the 
landlord  had  seized  the  same  goods  for  rent 
previously  due.    The  plaintiff  replevied. 

The  cause  was  tried,  and  a  verdict  found 
fft  fiiTour  of  the  landlord,  affirming  the  te- 
fMKft  end  the  plea  diat  rent  was  in  arrear. 
But  the  Court  vfterwarda  granted  a  rule  to 


shew  eavse  why  that  verdict  should  not  be 
set  aside  $  and  that  rale  wea  still  peudmg. 

It  was  contended,  on  behalf  of  the  plain- 
tiff~fint,  that  the  landtord  could  not  dis- 
train a  second  time,  while  the  right  to  dis- 
train was  in  dispute  in  a  cause  pendiiv. 
For  this  J^akerbert't  Nat.  Brev.,  which 
gives  a  form  of  the  writ  of  veeaption,  was 
cited :  and  the  ease  of  Heffiirdv.  Alger 0\ 
it  was  contended,  imj^cilly  supported  the 
proposition. 

Secondly,  it  was  contended  that,  even  if 
the  landlord  could  legaHy  distrain  a  second 
time,  while  the  l^ality  of  the  first  distress 
was  in  question,  he  could  not  take  the  same 
goods  a  second  time,  inasmuch  as  the  condi- 
tion of  the  replevin  bond  was  to  return  the 
goods  in  ease  the  landlord  should  succeed 
m  the  replevin  suit ;  and  a  seccnd  sdaure  ot 
the  goods  bj  the  landlordi  rendered  it  im* 
pOBsible  to  perfiirm  the  condidon. 

Mr*  Lam  now  moved  to  set  aside  the 
▼erdietf  re^atmg  the  ol^eetions. 

Lord  Tenterden, — I  think  the  pendency  of 
a  suit  in  which  the  right  to  distrain  is  ques- 
tioned, is  no  objection  to  a  distress  fbr  rent 
alleged  to  be  due  afterwards.  The  plaintiff 
might  be  tenant  at  the  time  of  the  second 
distress,  though  not  at  the  firat :  or  rent 
might  be  in  arrear  at  one  time  and  not  at 
another.  Nor  do  I  see  any  objection  to  a 
aeizure  of  the  same  goods ;  the  fact  of  some 
person  being  under  an  oblation  to  return 
them,  cannot  protect  them  from  seizure. 

Mr.  JuiliceBayhy  eoncmndf — observins 
that,  at  all  events,  the  last  objection  could 
only  be  taken  as  an  answer  to  an  action  upon 
the  replevin  bond. 

Xute  refuted. 


18S0.     *>    MORMAN  AKn  ANOTHER  V. 
April  30.  5       BOOTH  AND  ANOTHER. 

Bankruptcy — Notice  to  di^aute. 

When  the  asngnees  seek  to  re&nerfrom  a 
sheriff  the  amount  of  goods  seized  after  an  act 
of  bankruptcy ;  and  the  eheriff  has  given  no 
notice  of  nis  intention  to  iKspute  the  commis- 
sion ;  whether  it  is  necessary  for  the  assig' 
nees  to  prove,  that  at  the  time  of  the  act  of 
bankruptcy  on  which  they  rely,  there  was  a 
good  fXtUioiung  credos  dAt — qwere. 

(1)  1  Taoot.  *18. 
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According  to  Lord  TeiUerdxnt  and  Mr, 
Jtatice  Parke,  suck  proof  it  not  neceuary, 
unless  the  defendant  shen  tome  other  act  of 
bankruptcy*  According  io  Mr.  Justice  Ba^- 
lejf  and  Mr,  Jutiiec  Liitledaict  tuck  protf  it 
tueettary, 

Tbia  wu  an  action  of  assumpsit,  for 
money  had  and  received  to  the  use  of  the 
plaintifii  as  aMignees. 

The  defendants  pleaded,  non  assumput. 

The  cause  was  tried,  before  Lord  Tenter* 
den,  at  the  Middlesex  Sittings  after  last 
Hilary  term,  when  the  following  appeared  to 
be  the  principal  facts : — 

A  feri facias  issued  against  tlie  bankrupt, 
under  which  the  defendants  (the  sherifis  of 
Middlesex)  levied  on  his  goods  on  the  10th 
of  September.  Tbe  goods  were  sold  on 
the  St5th,  and  realized  more  by  SSL  than 
the  amount  of  the  levy.  Tbe  money  was 
paid  over  to  the  execution  creditor  on  the 
22nd  of  October  ;  a  commission  issued  on 
tbe  14th  of  October,  and  the  plaintiffii 
proved  that  an  act  of  bankruptcy  was  com- 
mitted  before  the  levy.  The  defendants 
had  not  given  notice  to  dispute  the  trading, 
petitioning  creditor's  debt,  or  act  of  bank- 
ruptcy; but,  on  their  behalf,  it  was  contend- 
ed, tliat  if  the  plaintiffs  rested  their  case  on 
the  fact  of  an  act  of  bankruptcy  having 
been  committed  before  the  seizure,  they 
were  bound  to  prove  that  a  good  petitioning 
creditor's  debt  then  existed. 

Lord  Xenterden  overruled  the  objection, 
and  the  jury  found  a  verdict  for  the  [dain- 
tifis. 

Mr,  /.  ffilliamt  now  moved  for  a  new 
trial  upon  the  above  objection,  contending 
that  although  the  defen&nts,  by  omitting  to 

S'  ve  notice,  were  not  at  Kberty  co  dispute  ttutt 
ere  was  a  valid  eommiasion,  and  that  there 
were  such  a  trading,  petitioning  creditor's 
debt,  and  act  of  bankruptcy,  as  would  sup- 
|)ort  that  commission ;  yet,  if  the  plaintiffs, 
in  support  of  their  case,  found  tt  necessary 
to  make  the  defendants  trespassers  by  rela- 
tion to  an  act  of  bankruptcy  committed  be- 
fore the  seizure,  and  to  prove  the  date  of 
such  act  of  bankrupcy,  they  were  bound  to 
prove  also  the  date  of  the  petitioning  credi- 
tor's debt.  At  ail  eventa,  the  plaintiA 
would  be  entitled  to  reuin  their  verdict  for 
the  S5l.f  the  excess.  But — 

Lord  TrnterdtB, — I  am  also  of  opinioo, 


tliat,  on  the  true  construction  of  this  act,  ii 
party  who  does  not  give  notice  of  his  inten- 
tion to  dispute  the  proceedings,  admits  all 
that  is  necessary  to  support  the  commission, 
and  if  the  assignees  for  any  purpose  give 
evidence  of  an  act  of  bankruptcy,  it  is  not 
to  be  presumed  that  any  other  was  com- 
mitted. From  this,  it  follows,  that  the  ad- 
mission is  in  eflbct,  that  at  the  thm  of  that 
act  of  bankruptcy  thwe  was  s  good  peti* 
Cloning  ereditor'a  debt. 

Mr.  Justice  Baglejf. — No  donbt  the  plain- 
ti&  an  entitled  to  aorae  verdict  ^  hut, 
upon  the  act,  I  «ra  indined  to  be  of  a 
diff*erent  opinion  from  my  Lord.  Unless 
a  party  gives  notice  of  his  intention  to 
dispute,  he  is  taken  to  admit  all  that  is  ne- 
cessary to  support  the  commission.  But  if 
the  assignees,  in  order  to  make  the  com- 
missipn  operate  by  reUtion,  are  obliged  to 
prove  the  time  when  aii  act  of  bankruptcy 
was  committed,  that  seems  hardly  suflBcient, 
unless  they  shew  that  the  petitioning  credi- 
tor's debt  also  existed  at  that  time. 

Mr.  Justice  Littkdate, — I  also  think,  that, ' 
in  order  to  support  the  cinnmission  on  the 
act  of  bankruptcy  proved  at  the  trial,  the 
assignees  should  have  proved  also  the  pe* 
titionii^  creditor's  debt.  The  inpUed  ad- 
mission by  the  defendants  appears  to  me  to 
extend  only  to  such  matters  as  are  necessary 
to  8U{^rt  tlie  commission. 

JIfr.  Justice  Parke. — I  concur  in  the 
opinion  expressed  by  my  Lord ;  and  there- 
fore no  rule  can  be  granted.  As  the  de- 
jfendants  did  not  give  any  notice,  they  ad- 
mitted all  that  was  necessary  to  si^port  tbe 
commission ;  and  when  the  plaintin  prav- 
ed  an  act  of  bankruptcy,  we  are  not  to  pre* 
Bume  that  tliere  was  any  other.  If,  indeed, 
the  defendants  had  given  evidence  of  an  aet 
of  bankruptcy  committed  between  the  time 
of  the  sale  and  the  issuing  of  the  commis- 
sion, that  might  have  driven  the  plaintiffs  to 
the  proof,  that  the  petitioning  creditor's 
debt  existed  at  the  time  of  the  act  of  bank- 
ruptcy on  which  they  relied.  But,  in  the 
absence  of  any  such  evidence  on  the  part  of 
the  defendants,  I  think  the  pUintt£&  wm 
not  bound  to  go  into  any  other  proof. 

RiUe  rejimd* 

[See  also  tfilton  and  AtuUkert  eusigm*^ 
4:c.  v.  Z>aouon  and  Anotker,  8  Law  Tawb 
K.B.  p.  851.] 
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1830.      )    WOESWUft  V.   BUWICK  AMD 

AprQ  30.  5  oxaxEs. 

Costs—Accord  and  s^Ufaction  for  de&f 
oiui  eosis. 

Ih  an  aetitn  m  the  Kmg*t  Bench  btf  bUl^ 
payment  io  the  plaint^  of  a  tttm  in  satisfac' 
tian  of  the  debt  and  coc&f,  end  paid  ajier  the 
writt  and  before  the  declaration,  may  be  given 
Ml  evidence  tauter  the  general  ivntc;  iiiiJ  wiU 
be  an  aiumr  to  the  a^m,  wtdn*  the  ittnf 
Jmd  that  the  trantaetion  mi  infnmd  qf  'ikit 
pkmti^e  attorney, 

Tbii  WM  an  action  of  trover  for  house> 
hold  furoitore,  the  property  of  the  plaintiff, 
ai  atlmmistrator  of  cae  Wood.  The 
&ndants  pleaded,  Not  guilty.  The  cause 
was  tried,  before  Mr,  Juitice  Parke,  at  the 
taat  Asfizes  fbr  Lancaster,  when  the  follow- 
iag  appeared  to  be  the  principal  facti : — 

In  18Sd,  the  defendants  had  sold  pro- 
perty, which  bdonged  to  the  plaintiff  as 
■dminiatrator,  and  kept  the  amount.  On  the 
14th  December  l$i9,  the  |4aintiff  issued  a 
latitat*  retunmble  in  Hilary,  when  thededa- 
ratioD  was  filed.  Onthelfithof  JBnnar]r,tlw 
dcfendanU  paid  to  the  phiintiff  the  aaumM 
nrodneed  by  the  sale  of  the  goods,  after 
dedvoting  expenses ;  the  plaintifiT  waa  sads- 
fied  with  that  payment  at  the  dnw,  but  the 
pbintiff's  attorney  was  net  a^re  of  ii.  It 
was  inaiated,  on  behalf  of  the  plaintifli;  that 
the  latkM  was  the  commencement  of  the 
action*  and  that  nothing  done  after  that 
could  be  given  in  evidence  under  the  general 
iaane,  so  as  to  defeat  the  action.  It  was 
also  eomendcd,  that  this  settlenent  was  a 
fraud  on  the  plaintiff's  attorney ;  and  that* 
according  to  either  view  of  tho  case,  the 
plaintiff  waa  entitled  to  a  verdict  for  no- 
minal damagea.  The  learned  Jadge  w^sof 
o^ion,  th^  if  the  plaintiff  received  the 
sum  in  questioni  in  satisbetim  of  his  elaim 
fer  damages  and  costs,  it  was  an  answer  to 
the  action,  unless  the  jury  found  the  trans- 
action fraadnlent ;  and  he  directed  the  jury 
to  find  foe  the  defendants,  if  they  thoo^ 
that  the  money  was  received  in  utisfaction, 
and  that  the  transaction  was  not  fraudulent 
for  the  purpose  of  cheating  the  i^aintiff's 
attorney  of  his  costs.  The  jury  having 
found  for  the  defendants — 

Mr.  Alderum  now  moved  to  aet  aside  the 
Vol.  VIII.  K.B. 


veidiet.— Payment  of  the  debt  and  costs, 
after  the  ooromenceeaent  of  an  action,  cannot, 
in  i^neraU  be  given  in  evidence  under  the 

?eneral  issue,  as  an  answer  to  the  action, 
t  most. he  pleaded  specially  as  a  bar  to  the 
further  maintenance  of  the  action. 

[Lord  Tenterdkn. — That  could  not  he  as 
a  plea  |Hii«  darrein  contimtaMe!  for  the 
partiaa  were  not  then  bcfive  the  Court.] 

The  question  then  is,  what  is  to  be  con- 
sidered the  eommeneemeBC  of  thejKttionI 
Where  the  time  is  material,  the  plaintiff  ia 
alwaya  at  liberty  to  treat  the  iMning  of 
process  aa  the  oMnmeneement;  fbr  example, 
to  exclude  a  tMider  between  tlte  writ  and 
the  declaration,  or  to  prevent  the  Sutute  of 
Limitatbns  £rom  operating. 

[itfr.  Juetiee  Bayley, — >You  would  be 
allowed  to  give  evidence  arising  between 
the  writ  and  the  declaration.] 

[Mr.  Justice  Parke. — A  plea  of  accord 
and  satisfaction  for  the  debt  and  costs 
would  be  good,  Froncif  V.  Curwell{i);  and, 
in  this  form  of  action,  the  matter  of  de- 
fence is  admissible  under  the  general  issue.] 
But  the  case  of  Holland  t.  Jottrdine  (2) 
lays  down,  that  a  receipt  by  the  plaintiff 
wr  the  debt  and  costs,  wonld  be  no  answer 
to  the  mcSMn  under  the  plea  of  the  general 
isaue;  and  that  the  plaintiff  waa  eiuitled 
to  nominal  damuea. 

[Mr.  Justice  Littledale.—ThM  case  was 
in  the  Common  Pleas,  where  the  writ  is 
always  considered  as  the  commencement 
of  the  action ;  the  proceedings  being  by 
original.] 

Lord  Tenterden. — In  proceedings  by  bill 
in  this  caurt,  the  dedantion  is  considered 
as  the  CMsmracement  of  the  action,  nnless, 
for  the  purposes  of  justice,  the  plaintiff  ia 
allowed  to  shew  an  earlier  commescemniit, 
by  sniiv  oat  the  writ.  The  iastaooea  put, 
of  aToiding  a  tender  after  the  writ,  and  of 
refd^a^  the.  writ  to  save  the  Statnte  of 
Lioitatian^  diew  ihis»  Here,  the  inry  have 
founddmt  the  money  was  pakl  and  received 
in,satSafiwtion  of  costs  aa  well  as  damues, 
aod  they  have  negatived  fraud;  if,  tiMrefore, 
we  allowed  the  writ  to  be  considered  as  the 
commencement  of  the  action,  it  would  have 
the  effitct  of  defeating  inatead  of  advancing 
justice.  This  is  the  same,  in  effect,  aa  a  plea 

1}  -  A  Ban.  Ac  m.  BB6 :  s.  c.  1  D;  iSc  R.  M& 
ff>  Holt's  N.PJ^  A. 
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of  accord  and  Mtisfactlon  u  to  damigM  md 
cottt  before  bill  filed  ;  and  in  such  a  case  a 
replication  of  a  latitat  sued  out  before  satis- 
faction, nould  be  bad. 

Mr.  Justice  Bayley  and  Mr.  Justice  Lit- 
tledale  concurred. 

Mr.  Juttice  Parke. — At  first  I  was  in- 
clined to  concur  in  Mr.  Alderson's  argu- 
ment ;  but  I  tfaoQght  it  better  to  leave  the 
case  to  the  jury.  The  plaintiff  may,  if  he 
pleases,  treat  the  writ  as  the  commence- 
ment of  his  action ;  but,  if  the  defendant 
had  pleaded  the  facts  which  he  proved  in 
bar  of  the  action  and  coats  generally,  a 
replication,  that  a  writ  was  aued  out  before 
the  payment,  would  have  been  bad ;  for  the 
plea  would  have  disclosed  matter,  which 
ia  an  answer  to  the  writ  as  well  as  the 
action. 

Rule  re/uMtL 


OARKT  9.  SBAKRATT. 


Intohent — Mortgagee. 

The  equitable  mortgagee  is  entitled  at 
agamtt  the  aetignee  of  om  tiMoiMiif,  wufer 
/M  7  Geo*  4.  e.  57.  to  neraw  awfreMiR  ike 
Fm/«,  <Ae  MMC  w  wowM  he  lAe  case  of  m 
equitable  mortgagee  of  a  ^inXn^f's  estate. 
Nothing  ftasset  to  the  atsignee  of  the  huei- 
vent,  but  that  whkk  Me  ka»  m  equity  as  melt 
at  at  law. 

This  was  an  action  of  assumpsit  by  the 
assignee  of  Flowers,  an  insolvent  debtor^ 
for  money  stated  to  have  been  received  by 
the  defendant  to  the  use  of  Flowers. 

The  defendant  pleaded  the  general  issue. 

The  cause  was  tried,  before  Mr.  Justice 
Littledale,  at  the  Spring  Assises  for  the 
county  of  Suflbrd,  1830,  when  the  follow- 
ingappeared  to  be  the  principal  facu : — 

The  plaintiff  proved  his  title  as  assunee, 
to  be  htm  the  lat  of  May  ISflS ;  andthat 
tiw  defendant,  since  Flowers'  discharge, 
had  received  71.  1«.  on  account  of  rent  of 
an  estate  belonging  to  the  insolvent. 

The  defence  was,  that  the  defendant  was 
equitable  mor^^agee  of  the  premises,  and 
had  a  right  to  receive  and  keep  the  rents. 
To  prove  this  defencct  Flowers,  the  insol- 
vent, was  called.   It  «ppeaTed  he  was  a 


clerk  in  the  office  of  the  defendant,  n  con- 
veyancer, who  was  his  uncle ;  he  proved 
that  he,  being  indebted  to  his  uncle  in  900/., 
in  1826  deposited  in  his  hands  the  title- 
deeds  of  the  estate,  as  a  security  for  that 
sum,  and  in  prospect  of  a  further  debt ; 
that  before  he  was  discharged  under  the 
Insolvent  Act,  he  had  given  verbal  autho- 
rity to  the  defendant  to  receive  the  rent  of 
the  estate. 

The  learned  Ju^e  left  it  to  the  jury  to 
say,  whether  they  believed  that  defendant 
hut  authority  from  Flowers  to  receive  the 
rents,  and  that  that  authority  had  not  been 
revoked;  if  they  so  believed,  they  were  to 
find  for  the  defendant.  The  jury  said, 
"  they  considered  the  deposit  of  the  title- 
deeds  a  sufficient  authority  to  receive  the 
rents,  and  that  that  authority  bad  not  been 
revoked,"  and  found  for  the  defendant. 

Mr.  Campbell  now  moved  to  set  aside 
tiie  verdict. — First,  the  mere  deposit  of 
title  deeds  gave  not,  of  necessity,  an  au- 
thor!^ to  receive  the  rents ;  secondly,  if 
there  was  any  such  anUiority,  it  became 
revoked  by  tiie  assignment  made  by  the 
insolvent,  under  the  act  7  Geo.  4.  e.  57* 
Everything  legal  aod  equitable  vests  in  the 
assignee. 

Lord  TVntenim. — ^Ncrthii^  passes  to  the 
assignee  but  that  to  which  &e  insolvent  is 
entitled  in  equity  as  well  as  at  law.  At 
law,  Flowers  was  entitled  to  the  land;  in 
equity,  the  defendant,  as  mortgagee,  was 
entitied  to  the  land  and  the  rents  accmug 
from  it.  The  assignment  to  the  plainti^ 
therefore,  could  not  give  him  any  right  to 
those  rents  ;  nor  would  he  be  entitled  to 
receive  them. 

Mr,  Juttice  Bayley.—l  ap{»ehend  that 
it  is  the  same  under  the  Insolvent,  as  it 
unquestionably  is  under  the.  Bankrupt 
BtJe  refiuoi. 


1830.  >  VISHBB  AMD  AKOISBft,  AasiOVII^^ 

May  4.3     &c.  V,  BoncHSR,  ua. 

Bankruptcy — Act  of : 
By  "  beginning  to  keep  houte," 
Although  an  actual  denial  to  a  creditor  it 
not  necetsary  in  order  to  eUabiieh  thtt  act 
of  httokrwi^eyt «  ware  order  to  deag^  it  not 
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n^feMnl  to  eHabli$k  it :  there  must  be  an 
actual  dettialf  or  tome  act  done,  in  eonnec- 
titn  with  the  order  to  deni/f  which  mil  shew 
the  trader  had  begun  to  keep  house.  Thus — 
m  order  to  deny  to  a  sheriff's  t^er  who  was 
ta^peeled  with  a  warrant  to  arrest ;  but  no- 
timg  wAfflflwr  done  iqton  lAol  order  by  any 
om;  held  mv^aent. 

By  "  departing  from  the  dwelling-house**' 

A  depaHmre  from  the  dweUing^konH  in 
the  onmary  eonree  of  bnnnese,  wC  wUh  « 
resoUilion  not  to  return^  unless  the  trader  re- 
cmed  a  certain  favourable  commumeation 
from  a  creditor. 

The  faoourable  communication  arrived: 
and  tht  trader  returned  to  his  house  in  the 
ordinary  course  of  his  business : — Held,  that 
this  was  not  a  departure  with  inieiU  to  delay 
ereeStore,  so  as  to  eontlitute  an  act  of  bank' 
nptey. 

This  wai  an  action  of  auumptit  by  the 
aangneee  of  one  Honliiton,  a  bankrupt,  to 
recorer  fiwn  the  Sheriff  of  Donet,  the 
amonnt  of  goodi  sold  by  the  sheriff  under 
■n  executioo  agtunet  Houliston,  after,  aa 
the  plaintiffii  contended,  an  act  of  buik- 
mptcy  had  been  committed  by  him. 

The  cause  was  tried,  before  Mr.  Justice 
Gaselee,  at  the  Spring  Assises  for  that 
county,  18S0,  when  the  qnestion  was,  whe- 
ther Houlistoa  had  committed  any  act  of 
bankruptcy,  by  the  facts  which  appeared 
in  evidence.  Of  t]it>se  facts  the  following 
were  most  material : 

Houliston  was  a  grocer,  carrying  on 
bnstness  at  Blandford,  in  Dorsetshire.  On 
the  11th  of  June  18S9,  he  received  from 
Francis  &  Co.  in  London,  who  bad  sup- 
l^ied  bim  with  goods,  a  letter  threatening 
to  arreat  bin,  uideas  a  debt  of  70t.  waa 
paid  then.  On  the  15th  of  Jnoe,  be  wrote 
to  the  i^aintiff  Fi^ert  to  whom  he  was  in- 
debted 600/.,  informing  him,  that,  on  taking 
stock,  it  was  impossiue  for  him  to  meet 
his  creditors  in  full,  and  he  feared  his 
estate  would  pay  little  more  than  10*.  in 
the  pound.  He  proposed  to  assign  every- 
thing to  the  plaintiff  in  trust  for  the  benefit 
of  him  and  other  creditors.  He  observed, 
it  was  most  important  that  something  should 
be  immediately  done,  aa  he  was  threatened 
with  an  arrest  for  7S/.,  which  sum  be  conld 
not  Uimi  pay,  akbough  be  was  oertun  of 


being  enabled  at  a  future  time  to  pay  the 
full  amount,  provided  his  affairs  could  be 
arranged  without  his  property  being  con- 
sumed by  law  expenses.  The  same  day, 
he  called  his  shopman  into  the  room  behind 
the  shop,  and  told  him  that  Francis  had 
threatened  to  arrest  him ;  that  he  had 
written  to  Fisher,  his  principal  creditor, 
and  Uiat  posaibly  his  goods  would  be  seised ; 
and  he  then  directed  the  shopman,  if  Pit- 
ney (who  was  a  sheriff's  officer,)  came  to 
the  door,  to  say  that  he  waa  not  at  home. 
On  Wednesday  the  1 7th  of  Jutie,  he  told 
his  wife,  that  if  anything  particular  hap- 
pened, she  was  to  send  to  him  at  the  Shil- 
Itngston  turnpike-gate.  He  then  left  home, 
for  the  avowed  purpose  of  going  his  jour- 
ney through  Durweston,  Shillingston,  and 
other  places  in  the  neighbourhocKl,  to  deli- 
ver goods  which  had  been  ordered  before^ 
and  to  take  fresh  orders  in  his  business  of 
a  grocer.  This  had  been  his  custom,  ex- 
cept that  he  generally  took  the  journey  on 
Tuesdays.  On  this  Wednesday  morning 
he  left  home  before  the  mail  from  Lon- 
don arrived,  by  which  a  letter  nught  have 
been  received  from  bis  creditors  Franeia 
&  Co.,  or  a  warrant,  by  the  sheriff's  officer, 
to  arrest  him.  Upon  this  occasion  he  left 
home  soon  after  seven,  his  usual  time  being 
between  eight  and  nine.  He  went  on 
slowly  through  Durweston,  without  calling 
at  any  house,  through  the  Shillingston 
tompike-gate ;  he  went  in  there,  left  a 
small  parcel,  and  settled  an  account ;  waited 
there  till  the  msil-cart  came  up,  when  the 
driver  delivered  to  him  a  letter  from  Fran- 
cis &  Co.,  which  had  been  received  at 
his  house  after  he  left. 

The  following  is  the  material  part  of 
that  letter : — "  We  are  not  inclined  to  be 
tmnecessArily  harsh  in  the  arrangement  of 
om  account.  Yon  say  yon  can  pay  10a. 
in  the  pound  now,  and  the  remainii^  10«. 
at  some  future  time.  Let  us  have  a  good 
guarantee  for  the  payment  of  the  first  1 0*. 
at  as  short  a  date  as  can  be  accomplished, 
and  we  will  take  your  own  note  for  the  re- 
maining 10«.,  payable  some  time  hence; 
provided  the  time  be  not  too  long." 

Having  read  this  letter,  he  wrote  with 
a  pencil  on  the  back,  "  I  shall  now  return 
with  comfort  to  my  wife  and  children and 
sent  the  letter  to  his  wife  by  m  mmseiwer. 
He  wwt  on  to  Okeford,  the  next  village 
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to  ShilliogsUm— called  at  one  home  Aere, 
and  returned  home  by  a  diffbrent  route 
from  that  which  be  nsuallf  took.  On  tbe 
morning  of  the  above  day,  his  wife  had 
packed  up  some  clothes  for  him  in  a  deal- 
box,  whicli  he  was  in  the  habit  of  taking 
when  he  went  upon  a  long  journey. 

These  being  the  facts,  it  was  contended  on 
behalf  of  the  plaindffa.  that  Honlinon  had 
committed  two  acts  ofbankruptcy :  firat,  by 
"beginning  to  keep  his  houae,**  he  having 
^Ten  orders  to  be  denied  to  the  sheridTi 
officer :  secondly*  b^  departii^  from  his 
dwelling-honae;"  doing  eaoi  of  these  "  with 
intent  to  delay  his  ereditora.*'  But  the 
learned  Judge  was  of  ojunion,  tluit  he  had 
not  committed  any  act  of  bankrtqitey,  1^ 
the  direction  which  he  gave  to  ihe  shopman 
to  deny  him  to  the  sheriff's  officer*  if  he 
called ;  that  being  only  evidence  of  an 
intentifHi  to  delay  his  creditors,  but  no  evi- 
dence of  an  actual  beginning  to  keep  hia 
house  with  that  intent.  Bat  he  reserved 
liberty  to  the  plaintiff  to  enter  a  verdict  in 
his  favour,  in  case  the  Court  should  be  of 
opinion  that  these  facts  amounted  to  a  be- 
ginning to  keep  hie  house.  And  the 
learned  Judge  further  observed,  with  refer- 
ence to  the  supposed  second  act  of  bank- 
ruptcy (the  departure  from  the  dwelling- 
house),  tliat  this  would  depend  wwb  the 
intention  which  Houliston  had  at  the  time 
when  he  so  departed.  If  at  that  time  he 
intended  not  to  return,  unless  he  shodld 
receive  a  letter  from  Fraiiet8'&  Co.,  and 
should  be  satisfied  with  its  contents,  ^t 
might  be  a  departure  with  an  intent  to  de- 
lay his  creditors  in  a  given  event,  and  might 
possibly  constitute  an  act  of  bankruptcy ; 
but  if  he  departed  from  his  dnelling-houBe 
to  go  his  usual  rounds  in  the  ordinary 
course  of  his  business,  Intendi:^  to  return, 
that  was  not  a  departure  with  intent  to  delay 
his  creditors,  and  consequently  not  an  act 
ofbankruptcy.  The  learned  Judge  then, 
upon  the  evidence,  left  it  to  the  jory*  to 
aay,  whether  Houliston  departed  nrom  his 
dwelling'hoine  with  intent  to  ddqr  hia 
credit6n,  at  merely  to  go  hia  rounds  in  the 
ordinary  course  of  bnsineas.  The  jtny 
said  they  found,  that  he  did  not  depart 
from  his  dwelling-house  on  the  17th  of 
June  with  intent  to  delay  hn  creditors,  but 
to  go  hia  rounds  in  the  ordinary  course  of 
hii  buaineaB.  Whereupon-* 


Mr,  Serjeant  WUie  nbwiMmd  to  enter 
a  verdict  for  the  plaintiff,  on  (he  ground 
that  the  direction  to  tiie  a«nrant  to  dai^ 
Houliston  to  the  sheriff's  officer,  was  an 
act  of  bankruptcy,  fay  begitming  to  keep 
bis  house.  The  act  of  a  trader  giving  an 
order  to  be  denied  to  all  creditors,  is  of 
itself  evidence  of  a  beginning  to  keep  his 
house  with  intent  to  delay  creditors,  and 
is  therefore  an  act  ofbankruptcy,  although 
DO  creditor  be  actually  aeli^Fed.  The 
order  for  denial  to  a  8heTiff*B  oflBcer,  who  ia 
expected,  is  the  roost  unequivocal  &et 
wluch  could  be  put  in  the  way  of  exun^r 
But  if  the  Court  should  be  of  opinion,  uat 
thia  alone  is  not  anfficient,  then,  the  ver- 
dict of  the  jury  waa  i^ainat  the  wei^t  of 
evidence.  Upon  the  question  aa  to  &  act 
of  bankruptcy,  by  departing  from  tbe 
dwelling-house,  the-  fact  of  Uie  wife  hav- 
ing packed  up  the  clothes  at  tbe  time  when 
Houliston  lefl  his  dwelling-house,  was  the 
best  evidence  that  his  iatentiMi  was  not  to 
return,  if  the  letter  from  Francis  &  Co. 
proved  nn&vourable. 

Lord  Temterden.-^!  thmk  4here  haa 
been  no  act  of  bankruptcy  by  the  order  to 
deny  to  the  sheriff 'stifficer.  If  HouUstoa 
had  followed  np  that  order  by  retirii^  to 
a  part  of  the  house  which  he  did  not  nsoalljr 
occupy,  that  would  have  been  evidence  « 
a  beginning  to  keep  house  with  intent  to 
delay  his  nvditora,  althou^  there  waa  no 
actual  denial  to  a  creditor ;  but  he  did  no- 
thing of  that  kind.  We  shoidd  be  going 
much  further  than  any  authority  will  war- 
rant us  in  doing  if  we  were  to  hold,  that  a 
mere  direction  given  by  a  trader  to  his 
servant,  to  deny  him  to  his  creditors  gene- 
rally, or  to  any  particular  creditor  by  name, 
was  an  act  of  bankruptcy,  where  it  waa 
not  followed  up  by  an  actual  denial,  or  hf 
some  other  act  which  would  be  evidence  of 
an  actual  beginning  to  keep  bouse.  Here, 
the  facts  'proved  were  sufficient  evidence 
of  an  intent  to  b^n  to  keep  honae  in  case 
the  aheriff*s  oflHeer  riioaM  call ;  hot  not  of 
an  actual  beginning  to  keep  bouse.  Then, 
aa  to  the  oAer  mi^osed  aet  of  bankruptcy, 
I  think,  taking  the  evidence  moat  favour- 
ably for  the  plaintifi^,  it  appears  that  there 
was  nothing  more  than  an  inchoate  inten- 
tion by  HovUaton  to  delay  hia  creditors, 
by  not  retoraii^  to  bis  dwellii^hoiiBek  in 
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case  a  particolw  event  happened.  That 
eve«t  not  having  happened,  he  did  in  fact 
return  to  his  dwelling-rhoiuBf  according  to 
his  usual  habits.  That  was  a  departure, 
not  mth  an  absolute,  but  only  with  an  in- 
dicate intent  to  delay ;  and  I  am  notavare 
that  thia  is  an  act  of  bankruptcy.  Besides, 
there  was  ample  evidence  to  warrant  the 
jury  in  finding  diat  be  departed  from  hia 
dwdling'honae  with  intent  to  go  his  rounds 
in  the  usual  course  of  business,  and  not  with 
■n  intention  to  delay  his  creditors.  If  any- 
thing unexpected  had  occurred  to  call  for 
his  return  borne  and  he  had  kept  away,  that 
might  be  an  act  of  bankruptcy :  but  as  it 
Btwoda,  1  think  there  is  not  enough  to  war- 
rant us  in  saying  that  the  jury  nave  come 
to  a  wrong  condusion. 

Mr.  JuMtice  Baj/tey. — Upon  the  second 

Siint,  it  ai^ars,  the  jury  have  found  that 
Ottliston  departed  from  the  dwelling- 
house  with  intent  to  go  bis  rounds,  accord- 
ing to  the  usual  course  of  his  business,  and 
not  with  intent  to  delay  his  creditors ;  and 
I  cannot  say  that  I  think  they  were  not 
warranted,  by  the  evidence,  in  the  conclu- 
sion to  which  Uiey  came.  Taking  the  evi- 
dence most  iavonrably  for  die  plaintiffi, 
(independent  of  the  verdict  of  the  jury,)  I 
should  doubt  whether  there  was  any  de- 
parture with  intent  to  delay  creditors ;  for 
the  bankrupt,  at  most,  only  intended  to 
delay  his  creditors  in  case  a  given  event 
should  occur.  That  event  did  not  occur, 
and  the  intent  to  delay,  therefore,  is  not 
shewn.  If  the  letter  had  proved  unfavour- 
able, and  be  had  delayed  ever  so  short 
a  time,  to  return  home,  that  might  have 
been  an  act  of  bankruptcy.  Then,  as  to 
the  first  point,  the  beginning  to  keep  house ; 
I  am  not  aware  that  the  mere  givii^  direc- 
tions by  a  trader  to  deny  him  to  a  ercditor, 
naleas  there  be  some  act  done  to  shew  that 
he  began  to  keep  house,  is  an  actof  bank- 
ruptcy. If  Houliston,  to  prevent  his  being 
seen,  had  retired  into  a  secluded  part  of 
the  house  or  adjoining  premises,  or  if  there 
had  been  an  actual  denial  to  a  creditor,  by 
his  order,  then  such  acts  would  have  been 
evidence  of  a  beginning  to  keep  house.  In  a 
ease  in  the  Common  VleaStLlo^d  v.  Heath- 
eot€(l),  there  was  not  only  a  direction  to 
deuy,  but  an  aetualdenial  to  Uie  collector  of 
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the  highway  and  diurcfa  rates  :  and  whmhe 
called,  the  bankrupt  was  in  the  garden,  and 
was  denied  by  his  wife,  pursuant  to  his  pre- 
vious order.  This  shewed  that  he  meant  to 
keep  himself  from  the  view  of  persons  who 
called.  So,  in  Harvey  v.  Ramsboltom  (S),* 
there  were  not  only  directions  to  be  denied, 
but  the  doors  of  the  house  were  kept  shut, 
and  no  persoo  was  admitted  until  it  had 
been  aacertained  by  the  servant  from  the 
window  who  he  was.  There,  the  bankrupt 
was  not  conducting  himself  in  his  usual 
manner  in  his  own  house.  All  the  autho- 
rities shew,  that  a  mere  direction  given  by 
a  trader  to  deny  him,  is  not  an  act  of 
bankruptcy,  unless  that  direction  be  fol- 
lowed by  an  actual  denial,  or  by  concealing 
himself,  or  by  some  other  act  which  is 
evidence  of  a  beginning  to  keep  house.  A 
locus  pcemterUue  is  allowed  to  the  debtor ; 
for,  notwithstanding  his  direction,  he  may, 
before  a  creditor  calls,  revoke  it,  and  elect 
to  see  him  ;  and  in  that  casov  there  would 
be  no  beginning  to  keep  house.  Unless 
the  direction  be  followed  by  some  act  done 
pursuant  to  tbe  direction,  it  ia  not  an  act 
of  bankruptcy. 

Mr.  Juitiet  LitUedak.^l  also  think  the 
question,  whether  diere  was  a  '*  depart- 
ing from  the  dwelling-house,"  within  the 
meaning  of  the  Bankrupt  Act,  was  properly 
left  to  the  jury;  and  I  think  their  conclu- 
sion was  warranted  by  the  facts.  It  seems, 
that  when  Houliston  departed  from  his 
house,  be  doubted  whether  he  would  re- 
turn. He  no  doubt  intended,  if  the  letter 
from  Francis  &  Co.  were  unfavourable, 
not  to  return;  and  in  that  case  he  would 
have  committed  an  act  of  bankruptcy.  But, 
Uie  letter  havii^  turned  out  favourably, 
he  did  not  carry  that  intent  into  executim. 
I  cannot  say  that  this  was  a  departure  from 
the  dwelling-house  with  intent  to  delay 
raeditors.— Then,  upon  the  question  whe- 
ther there  was  a  beginning  to  keep  house 
within  the  meaning  of  the  bankrupt  act : 
according  to  the  earlier  cases,  an  actual 
denial  was  indispensable  to  prove  an  act 
of  bankruptcy  by  banning  to  keep  house. 
But  it  has  since  been  settled,  that  a  denial 
is  not  the  only  evidence  of  a  beginning  to 
keep  house :  it  may  be  proved  by  ouier 
circumatanees.    If,  in  this  caw,  there  was 
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anything  to  shew  that  Honluton,  after  ha 
had  given  directions  to  be  denied,  had  not 
conducted  himself  in  his  house  in  his  usual 
manner ;  that  he  had  gone  to  a  retired  part 
of  his  house,  contrary  to  his  ordinary  ha- 
bits ;  that  would  have  been  evidence  of 
a  beginning  to  keep  house  :  but  there  must 
be  some  act  done  by  the  trader,  to  shew 
that  he  actually  began  to  keep  bouse.  Here, 
the  directions  given  to  deny  faim  to  the 
sherifT s  ofiBcer,  were  evidence  of  an  intent 
to  keep  house,  and  thereby  to  delay  hit 
creditors :  but  it  was  not  followed  up  by 
any  act  shewing  that  he  bad  begun  to  keep 
house.  The  intention  to  keep  house  is 
not  sufficient. 

Mr.  Juatice  Parke. — I  also  thinks  that,  as 
to  the  departure  from  the  dwelling-house, 
the  question  was  prc^>erly  left  to  uie  jury, 
andthattheircondusionwas  right.  Houlis- 
ton  possibly  intended  to  do  that  which  would 
be  an  act  of  bankruptcy,  if  the  information 
he  should  receive  at  the  turnpike  proved 
unfavourable.  It  was  more  favourable 
than  be  expected ;  he  returned  to  bis 
dwelling-house  according  to  his  usual  habit ; 
and  there  was  no  act  done  out  of  the  usual 
course. — Then,  as  to  the  other  alleged  act 
of  bankruptcy — the  beginning  to  keep 
house.  The  authorities  go  no  farther  than 
this :  that  an  actual  denial  to  a  creditor 
ia  not  neeessary  to  constitute  a  beginning 
to  keep  house ;  bat  that  it  may  be  shewn 

other  circnmstucet.  It  may  be  suffi- 
cient, if  the  creditor  or  creditors  be  ex- 
cluded from  the  debtor  while  he  remains 
in  or  about  his  house.  Here,  the  case 
stops  at  the  fact,  that  Houliston  gave 
directions  to  his  shopman  to  deny  him  to 
the  sherifiTs  officer :  Uiat  shewed  an  inten- 
tion to  delay  his  creditors.  Bujt  some 
other  fact  was  necessary  to  shew  a  begin- 
ning to  keep  house  with  that  intent. 

Rule  refuted. 


1S30.    >  DOB  d,    JONBS  V.   JOHBS  AXD 

May  4.  3  othiks. 

Daunting  Minitter — Chapel. 

TAe  minuter  of  a  disaenting  ehaptl  hat 
ttot  in  that  character  any  legal  ettaie  in  the 
buildings ;  and  he  it  removable  from  them  at 
the  inttanc*  of  the  tnateet  in  irAon  the  legal 


etUde  it  ueeted,  A^r  a  dmmd  e^  poetn* 
tion  Ay  them,  and  a  refiual  to  dMiaenqt,  Ac 
Aeeomef  a  tretpatter* 

This  was  an  ejectment,  to  recover  pos- 
sesuon  of  a  chapel  and  dwelling-house,  in 
the  county  of  Merioneth.  It  was  tried  be- 
fore Mr.  Raine  (Chief  Justice),  at  the  Great 
Sessions,  in  the  spring  of  1830,  when  the 
followii^  appeared  to  be  the  fnrincipal  facts : 

By  lease  and  release  of  the  4tn  and  5th 
of  August  178S,  premises  therein  described 
were  conveyed  unto  Benjamin  Jimes,  and 
nine  other  persons  therein  named,  and  to 
their  heirs  and  assigns,  together  with  the 
stmetnre  or  meeting-house  theremi  erected 
and  built ;  to  hold  the  sun*  unto  the  siod 
Benjamin  Jones  and  the  nine  iMher  persons 
therein  mentioned,  and  their  successors,  mi- 
nisters of  the  respective  meeting-houses  or 
places  therein  mentioned  for  the  time  being, 
for  ever,  in  trust,  and  to  the  intent  and  pur- 
pose, that  the  said  structure  or  building 
should  be  used  as  a  meeting  place  or  house 
for  public  and  religious  worship,  by  the 
society  or  congregation  of  proteslant  dis- 
senters, called  Fresbyteriana ;  and  that  they 
should  permit  and  suffer  the  same  from 
time  to  time  to  be  used,  occupied,  »d  en- 
joyed, as  and  for  a  meeting-houset  place  ot 
house  for  such  puUie  and  religious  worslup* 
by  sndi  society  or  copgregation  of  (no- 
testant  dissenters.  The  demidant,  Midiael 
Jones,  had  aixteen  years  ago  been  elected, 
according  to  the  usual  practice,  by  the  eoo- 
gregaiton,  to  be  minister  of  the  chapel,  and 
was  then  put  into  possession  of  the  house 
and  premises  by  officers  acting  under  the 
authority  of  the  trustees.  At  a  meeting  of 
the  congregation  in  182S,  it  was  determined 
that  the  minister  should  be  chai^^ed ;  but 
no  other  minister  was  elected.  Posseuion 
of  the  chapel,  dwelling-house,  and  premises, 
was  demanded  of  tm  defendant  Michael 
Jones,  on  behalf  of  the  trustees,  but  hs  re- 
fused to  go  out.  The  lessor  of  the  plaintiff 
was  the  grandson  and  heir-at-law  of  the 
lut  Burviviiu  trustee  named  in  the  deed. 
Upon  these  nets  two  points  were  made  on 
iMhalf  of  the  defendant.  The  first  was  « 
supposed  discrepancy  between  the  premisM 
and  the  habendum  of  the  conveyance  ia 
178S.  This  was  afterwards  moved;  but 
was  found  to  be  so  untenable  that  it  was  not 
pressed,  and  will  h>  no  further  wtioed. 


Digitized  by 


EASTER  TERM.  18S0. 


S11 


But  Mcoadly,  it  wu  esntended  that  the  de- 
fendant could  not  be  a  treapaaier  ao  long  as 
he  continued  minister  of  the  chapel.  By  the 
very  deed  under  which  the  leasor  of  the 
plaintiff  claimed,  the  trustees  held  it  in 
tzuat  to  permit  and  suffer  it  to  be  used  as 
m  place  of  religious  worship.  The  defen- 
dant was  duly  elected  to  fill  the  office  of 
minister  of  the  chapel,  and  had  an  office 
coupled  with  an  interest,  and,  it  was  insisted, 
continued  to  hold  such  office  unUl  another 
minister  had  been  duly  elected  according 
to  the  usual  course  adopted  on  former  oc- 
cariona.  But  the  learned  Judge  was  of 
opinion  that  the  legal  estate  waa  in  the  les- 
sor of  the  plaintiff  as  heir-at-law  of  the  kst 
surviving  trustee  mentioned  in  the  deed; 
and  directed  the  jury  to  find  a  verdict  for 
the  plaintiff. 

Mr.  Camp^U  now  moved  to  set  aside 
the  verdict,  repeating  the  objection,  and 
a^ii^  thus : — ^The  proper  course  would 
have  been  for  the  coiw«gation  to  elect 
another  minister ;  and  then  the  Court*  by 
mandamus,  would  have  compelled  the  de- 
fendant to  give  him  possession  of  the  chapel, 
&c.  So  long  as  the  defendant  continues  in 
bis  office  of  miniittr,  he  hu  a  ptwaewory 
tiAt  to  the  bouse.  In  Tke  Km^  v.  Bahtr 
Lord  Mansfield  says,  raeaknig  of  such 
a  CMC  as  die  present,  "  The  deed  is  the 
foundation  or  endowment  of  the  pastorsliip. 
The  form  of  the  instrument  is  necessarily  by 
way  of  trust :  for  the  meeting-house,  and 
tlie  land  upon  which  it  standsi  could  not  be 
limited  to  Enty  and  his  successors.  Many 
lectureships  and  other  offices  are  endowed 
by  trust-deed.  The  right  to  the  function  is 
the  substance,  and  draws  after  it  everything 
else  as  appurtenant  thereto.  The  power  m 
the  trustees  is  merely  in  the  nature  of  ao 
authority  to  admit.  The  use  of  the  meet- 
ing-house and  pidpit  in  this  case  follows,  by 
necessary  consequence  the  right  to  tin 
function  of  minister,  preacher,  or  pastor,  as 
much  as  the  insignia  do  the  office  of  a 
mayor,  or  the  custody  of  the  books  that  of 
a  town  clerk."  And  Mr.  Justice  Foster  ob- 
•served,  "  Here  is  a  legal  right.  Their  mi- 
nisters are  tolerated  and  allowed :  their  right 
is  established ;  therefore  it  is  a  legal  ri^t, 
and  as  much  as  any  other  legal  right." 

[Mu  Ju^ke  Parke, — ^That  case  merely 
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shews  that  the  Court  granted  a  manda- 
mus for  the  use  of  the  pulpit.  It  is  per- 
fectly consistent  with  the  legal  possession  of 
the  estate  being  in  the  trustees.  The  use  of 
the  pulpit  is  an  easement  only.] 

Lord  Tenltrden. — ^The  right  to  the  use  of 
the  pulpit,  or  to  the  lectureship,  does  not 
lead  to  the  conclusion  that  there  is  a  legal 
right  to  the  chapel  or  the  house.  The  build- 
ing in  cases  like  this,  is  very  oAen  in  the 
care  of  persons  other  than  ue  pastor.  I 
remember  such  a  case  myself.  For  the 
reason  oven  by  my  Brother  Parke,  I  think 
the  legal  estate  is  in  the  lessor  of  tlie  phun- 
tift. 

Mr.  Juttke  BayUy, — We  do  not  decide 
that  the  defendant  may  not  have  the  use  of 
the  pulpit. 

Mr.  Justice  Parke. — The  highest  estate 
at  law  which  he  could  have  is  an  estate  at 
will ;  and  that  has  been  determined.  If  be 
is  aggrieved  by  the  proceedings  of  the  trus- 
tees, be  must  seek  a  remedy  against  them  in 
equity. 

Rule  routed. 


I8S0.     7  POB  d,  HICHOLL  AND  OTHESS  V, 

May  7.  $  h'&axo. 

This  was  a  case  raising  the  same  question 
as  the  last.  It  was  tried,  before  Mr.  Justice 
Park,  at  the  last  assises  for  the  county  of 
York.  It  was  afterwards  moved  by  Mr, 
F.  PoUoek,  for  the  defendant,  on  the  ground, 
that  at  all  events  a  mere  demand  of  posses- 
sion was  not  sufficient  to  make  the  minister 
a  trespasser;  that  the  trustees  should  at 
least  give  him  a  notice  to  quit.  But,  after 
taking  time  to  consider,  the  opinion  of  the 
Court  on  this  day  was  ddivered  by  Lord 
Tenterden,  that  he  was  not  ottitled  to  a 
notice  to  quit ;  a  demand  of  possession  being 
sufficient. 

Rult  r^fiued. 


1880.     >     BALIORD   S.    ETHBB  AMD 

May  4.  J  OTHsas. 
Insurance — Interest, 

A  fatheTf  merely  as  skcA,  kas  not  an  in- 
iurable  intereel  in  the  life  of  hit  ton  teithm 
Ike  meamng  of  Ike  14  Geo,  8. «.  48. 
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Corenanton  apolicyof  in»raiice,wbei«by 
the  directors  of  the  Asylum  Life  Insaranee 
Coini»ny  agreed  widi  the  plaintiff  to  inrare 
the  life  of  the  Bon  of  the  plaintiff,  in  the 
turn  of  5000(.  for  the  term  of  two  yean. 
The  defence  pleaded  and  relied  upon  was, 
that  the  plaintiff  had  no  interest  in  the  life 
of  his  son  at  the  time  either  of  the  insurance 
or  of  the  death. 

The  cause  was  tried,  before  Lord  Tenter- 
den,  at  the  Middlesex  Sittings  after  last 
term,  when  it  appeared  that  the  plaintiff  had 
expended  money  upon  the  education  of  his 
son ;  and  this  fact  was  relied  upon  to  shew 
that  the  plaintiff  had  an  **  interest"  in  the 
lift  of  his  son  within  the  meaning  of  the 
U  Geo.  S.  c.  48.  But  Lord  Tenterden, 
being  of  opinion  that  the  **  interest"  roust  be 
a  pecuniary  interest,  nonsuited  the  plaintiff. 

Mr.  F.  Pollock  now  moved  to  set  aside 
the  nonsuit,  contending,  that  a  father  had 
Buch  an  insurable  interest  in  the  life  of  his 
son ;  and  offering  reasons  to  shew  that  he 
had ; — such  aa  his  fair  expectation  that  his 
son  would,  if  he  lived,  render  him  assistance ; 
which,  indeed,  by  the  statute  of  Elizabeth, 
he  would  be^hound  to  do,  if  of  sufficient 
ability.  But — 

The  Qmrt  were  most  dearly  of  opinion 
that  thUi  was  not  an  insurable  interest; 
md — 

Mr.  Jtutiee  Bayley  alluded  to  the  case  of 
one  M'lnnes.  It  was  an  action  by  him 
against  an  assurance  company  tried  before 
Lord  Kenyon.  M'Innes  had  effected  a 
policy  on  the  life  of  his  daughter.  In  order 
to  ahew  that  he  had  interest,  he  produced  a 
paper,  purporting  to  be  a  will,  by  which  it 
appeared  that  he  was  entitled  to  the  sum  of 
1,000/.  in  the  event  of  his  daughter  dying 
under  the  age  of  twenty-one.  A  man, 
named  Gardener,  swore  that  he  was  a  sub- 
scribing witness  to  the  will,  and  that  it  was 
made  at  Glasgow,  and  that  he  was  ac- 
quainted with  the  other  subscribing  wit- 
nesses; but  another  of  those  witnesses 
stated,  that  it  was  not  made  at  Glasgow,  but 
by  a  schooltnaster  in  the  borough.  H*Innes 
was  tried,  convicted,  and  executed  for  the 
forgery,  (the  present  Mr.  Baron  Garrow 
being  counsel  for  the  prosecution,)  and  Gar- 
dener, who  had  sworn  that  the  will  was 
made  at  Glasgow,  was  convicted  of  penury. 
So  that,  in  that  case,  k  was  assmned  that  it 


was  incumbent  on  the  phuotiff  to  shew  an 
insurable  interest  in  the  life  of  hia  dau^iter. 

Lord  TenterdeH. — I  retain  the  opiDion  I 
delivered  on  tlie  trial. 

Mr.  Justice  Bayley, — The  interest  wu 
not  worth  a  farthing  in  point  of  law. 

Mr,  Juitke  Parke  concurred. 

Rule  refitted. 


iTAKLlT  P.  WHITBUaO. 


1S30.  ) 

May  5.  { 

Intdvent — Attignee —  Trover, 

Where  a  tramaetum  betmen  m  ttuobem 
and  kit  creditor  (before  the  impritenment  of 
the  former,)  it  void  against  the  aitigneetf 
wuUr  the  7  Oeo.  4.  c.  57.  *..32,  the  loiter 
may  nainttun  trover  against  the  creditor  for 
the  value  of  the  property  in  qHettion;  al- 
though the  title  of  the  attignee,  taken  upon 
the  ttriet  ivordt  of  the  11 M  section  cf  that 
act,  would  tut  begin  vntU  aper  the  Mqvwon- 
inml. 

This  was  action  of  trover  by  the  assignee 
of  an  insolvent  debtor.  The  declaration 
contaiiwd  two  counts,  one  layiiu  the  pro- 
perty to  be  in  the  insolvent,  anouier  layii^ 
it  to  be  in  the  {daintiff  as  assignee. 

The  defendant  leaded  Not  guil^. 

The  cause  was  tried,  at  the  last  Cheater 
Assizes,  before  Chief  Justice  Jervis,  when 
a  verdict  was  found  for  the  plaintiff.  The 
point  upon  which  the  cause  was  afterwards 
brought  before  the  Court,  was  raised  upon 
the  following  facts : — 

The  insolvent,  in  November  1828,  exe- 
cuted a  warrant  of  attorney  to  the  defen- 
dant for  a  debt.    It  may  be  taken  that  it 
was  eiven  under  circumstancet  which  ren- 
dered it  void  under  the  7  Geo.  4.  c  57* 
8.  St.  Judgment  was  entered  up  and  exe- 
cution issuM  in  that  month,  and  the  goods 
were  sold.   The  insolvent  did  not  go  to 
prison  until  February  1 899 ;  and  of  coarse, 
the  assignment  executed  1^  him  under  tbe 
above  act,  was  not  until  after  that  time. 

Upon  these  facts,  it  was  contended,  that 
this  action  of  trover  could  not  be  mmin— 
tained, — upon  the  first  count,  because  the 
defendant  was  justified  as  against  the  in. 
S(dvent  himself, — and  upon  the  neoikd.. 
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because  tbe  plaintiff,  as  assignee,  never 
bad  the  right  of  property  in  the  goods ; 
the  title  of  tbe  assignee  by  section  11.  only 
relates  to  tbe  property  tbe  insolvent  had  at 
the  time  of  bis  imprisonment; — and  that, 
although  by  reason  of  this  warrant  of  at- 
torney being  void  under  the  S8nd  section, 
tbe  plaintiff  as  assignee  might  recover,  in 
an  action  for  money  had  and  received,  the 
amount  for  whicb.  the  goods  were  sold,  be 
could  not  proceed  by  action  of  trover,  seeing 
that,  at  the  time  of  the  conversion  of  the 
goods,  the  plaintiff  bad  not  and  could  not 
have  any  title  to  them. 

Mr,  nightman  now  moved  to  set  aside 
the  verdict,  and  urged  the  above  objec- 
tion. But — 

Thg  Court  were  of  opinionr  that  the  S2nd 
section  must,  for  this  purpose,  be  taken  in 
cimnexion  with  the  lltb;  and  that,  as  the 
warrant  of  attorney  was  void  against  tbe 
aasignee  by  tbe  82nd  aectioDt  his  title  to 
sue  was  not  limited  in  point  of  date  to  that 
of  the  assignment  executed  by  the  insol- 
vent. 

Rule  refuted. 


1830.     7  GAnSSBK  AND   OTHEBS   V.  W. 

May  7.  3     hobtoh  and  z.  horton. 

Fewer  of  Attorney — RtwxtUion. 

A  poreer  of  attorney  authorizing  a  surren- 
der off  copyhold  premtet  for  the  purpoeee  of 
saiei  m  order  that  the  perem  etuthoriised  may 
be  tatinfied  a  debt^  is  a  power  coupled  with 
m  mferesf,  and  therefore  cannot  be  revoked. 

This  was  an  action  of  trespass  for  break- 
ing and  entering  tbe  plaintifis'  closes. 

Tbe  defendants  pleaded  that  they  were 
parcel  of  the  manor  of  Park,  in  tbe  county 
of  Hertford;  stated  title  and  seisin  in  one 
John  Lofty,  his  death,  and  title  through 
him.  'J'he  plaintiffs  denied  that  John  Lofty 
was  seised  at  the  time  of  his  death,  and 
upon  this  fact  issue  was  joined. 

Tbe  cause  was  tried,  before  Lord  Chief 
Justice  Tindal,  at  the  last  Hertford^re 
Spring  Assizes,  when  it  a|ipeared  that, 
whether  Jofan  Lofky  was  seised  or  not,  de- 
pended upon  the  legality  of  a  power  of 

v'ou  vm.K.a 


attorney  which  he  had  executed,  authoriz- 
ing a  surrender  of  the  premises  in  ques- 
tion, and  whether  it  bad  been  legally  re- 
voked. Upon  that  point  tbe  following 
were  the  facts  : — 

In  1 John  hotty  became  bound  to 
William  Forster  &  Co.  for  a  debt  of  231/., 
due  to  them  from  bis  son.  The  money 
not  havii^  been  paid  according  to  the  con- 
dition of  tbe  bond,  John  Lofty,  in  order  to 
discharge  the  debt,  being  seised  of  the  pre- 
mises in  question,  executed  a  power  of 
attorney  on  the  8rd  of  December  1787, 
authorizing  W.  Forster  to  appear  for  htm 
at  the  then  next  or  any  subsequent  court 
baron  for  the  manor  of  Park,  and  surrender 
the  premises  to  the  use  of  such  person  or 
persons  as  might  become  purchasers  there- 
of ;  and  he  further  authorized  W.  Forster 
to  sell  the  premises,  and  receive  the  pur- 
chase-money. Under  this  power  W.  Fors- 
ter, on  the  7tfa  of  February  1788,  sold  the 
premises  by  auction  for  1 05/.,  and  received 
20/.  from  die  purchaser  as  a  deposit.  On 
the  12th  of  April  1788,  John  Lofty  con- 
tending that  W.  Forster  had  violated  some 
stipulation  in  the  agreement  between  them, 
executed  a  deed-poll  revoking  the  power 
given  to  W.  Forster,  and  gave  notice  thereof 
Co  tbe  steward  rf  the  manor.  In  May 
1788,  Forster  applied  to  tbe  steward  to 
take  his  surrender  of  the  premises  to  the 
use  of  the  purchaser.  The  steward  at  first 
refused  to  do  so,  on  account  of  the  revo- 
cation of  the  power;  but  afterwards,  on 
having  a  bond  of  indemnity,  be  took  tbe 
surrender,  and  admitted  the  purchaser, 
from  whom  a  title  was  deduced  to  the 
plaintiffs.  These  were  the  facts  as  to  the 
tide.  There  was  a  question  as  to  the  pos- 
session, but  it  did  not  become  materi^  for 
the  purpose  of  the  ailment  in  a  subse- 
quent stage  of  the  cause. 

For  the  defendants,  it  was  contended, 
that,  as  Lofty  revoked  the  power  of  attor- 
ney before  the  surrender  was  made,  he 
died  seised  of  the  premises,  as  the  plea 
alleged.  Subject  to  this  point,  the  plain- 
tiffs had  a  verdict. 

Mr.Brodrick,on  the  8dof  May,movedto 
set  it  aside,  and  dius  argued : — The  autho- 
rity given  by  the  power  of  attorney  had  not 
been  executed  at  the  time  when  the  revo- 
cation took  place ;  the  case  then  falls  within 
the  rule  laid  down  by  Mr.  Justice  Haugh- 
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ton  in  fVebb  v.  Paiemotter  (I),  that  a 
licence,  when  executed,  is  not  counter- 
mandable,  but  it  is  otherwise  while  it  re- 
main* executory, 

[Afr.  Justice  Parke. — But,  in  iVahh  t. 
fVhitcomb  (i).  Lord  Kenyon  held,  that  a 
power  of  attorney,  given  as  part  of  a  secu- 
rity for  money,  was  not  conntermandable ; 
and,  in  Watson  v.  King  (9),  Lord  Ellen- 
borough  expressed  a  similar  opinion.] 

In  Waitk  T.  Whiteomb  the  power  had 
been  executed  before  the  countermand ; 
and,  in  fVatson  v.  King,  it  did  not  become 
necessary  to  decide  the  point,  as  the  person 
giTing  the  authority  died  before  it  waa 
executed. 

The  Cmrt  took  time  to  consider ;  and 
this  dayj  their  opinion  was  delivered  by — 

Lord  Tenterdeh. — [After  ■  stating  the 
pleadings,  hts  Lordship  proceeded] — The 
question,  whether  Lofty  died  seised  of 
the  premises  in  which  the  trespass  was 
alleged  to  have  been  committed,  was 
the  main  quesdon ;  for  we  had  no  doubt, 
that  if  the  title  was  sufficient,  Uiere  was 
luffieient  posseBsion.  The  main  qqes^ 
tion  then  was,  whether  Lofty  could  re- 
Toke  the  power  of  attorney  given  to  Fors- 
ter.  We  think  that  it  was  not  a  simple 
authority  to  sell  and  surrender  the  pre- 
mises, but  an  authority  coupled  with  an 
interest ;  for  Forster  was  to  apply  the  pro- 
ceeds in  liquidation  of  a  debt  due  to  him- 
self and  his  partners:  and  there  are  many 
cases  in  which  it  has  been  held,  that  such 
an  authority  cannot  be  revoked.  The  con- 
sideration was  sofficieiit  to  make  it  irre- 
vocable. 

RyU  refuted. 


18S0 


THOMAS  V.  WILUAHS. 


May 

Statute  of  Frauds— Rent. 

Rtnt  being  due  from  a  tenant,  and  the 
latter  about  to  sell  hi*  goods,  the  landlord 
went  to  the  premiset  in  order  to  distrmn.  The 
awtieneer  then  whaUy  promised^  that  if 
ihe  landlord  miu/d  forbear  to  distrain,  he 
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nould  pay  not  onhf  the  rent  then  due,  but  the 
rent  then  accruing,  and  which  would  become 
due  at  the  end  of  the  current  ha^-year.  The 
landlord,  upon  this  promise,  forbore. 

In  an  action  against  the  auctioneer  upon 
tfus  promise,  held,  tftat,  although  a  promise 
to  pay  the  rent  for  wUeh  the  landlord  could 
then  legally  distrain,  might  be  supported  up 
to  the  value  of  the  goods,  yet  the  promise  to 
pay  for  the  rent  not  then  due  was  within  the 
iStatmte  of  Frauds,  and  was  void  for  want  of 
a  note  in  writing;  and^  bemg  wid  in  part,  it 
eould  not  be  enforced  at  allt  even  for  the  rent 
due  at  the  time. 

This  was  an  action  of  special  assumpsit. 

The  count,  upon  which  the  case  turned, 
stated,  '*  that,  before  &c.,  one  'Ilioraas 
Thomas  was  tenant  to  the  plaintiff  of  a  cer- 
tain farm,  and  was  indebted  to  the  plainttflT 
iu  the  sum  of  17/.  IOj.  foi*  rent  in  respect 
of  the  said  farm ;  and  thereupon,  in  const- 
deration  that  the  ptaintiiF  would  forbear 
from  distraining  the  gbods  upon  the  said 
&nn,  for  the  rent  so  due  firom  Thomai 
Thomas,  the  defendant  promised  the  plain- 
tiff to  pvty  to  him  the  rent  that  would  be  due 
at  the  Michaelmas  then  nexlfolbming  from 
Thomas  Thomas  to  the  plaintifl^  for  and  in 
respect  of  the  said  &rm."  Then  followed 
the  necessary  averments. 

The  cause  was  tried,  before  Mr.  Justice 
Goulburn,  at  the  Spring  Great  Sessions 
for  Carmarthen,  18S9,  when  the  followii^ 
appeared  to  be  the  principal  facts : — 

Thomas  Thomas  was  tenant  to  the  plain- 
tiff of  a  farm,  at  a  rent  of  40/.,  payable 
half-yearly,  at  Lady-day  and  Midiaeunas. 
The  defendant  was  an  auctioneer.  In  Au- 
gust 1837,  he  was  about  to  sell  Thomas 
Thomas's  goods.  The  plaintiff  went  to 
the  farm  on  the  day  of  the  sale,  with  a 
bailiff  and  a  notice  of  diitreaa  for  17<.  lOt., 
being  part  of  a  half-year'v  rent,  doe  on  the 
25th  of  March  preccdiag  (Uie  vesidne 
having  been  paid]^  and  told  the  defendant 
that  there  would  be  nearly  a  year's  rent 
due  to  him  at  MiefaaehnM ;  and  that,  unless 
he,  the  defendant,  promised  to  pay  bim 
the  rent  then  due,  he,  the  plaintiff^  would 
put  in  the  distress.  The  defeedant  ver- 
bally promised  that,  if  plaintiff  would  not 
diitram  for  the  rent  then  due,  he,  the  de- 
fendant, would  pay  him  the  rent  that  would 
be  due  at  Bfidiaelmas.   Whereupon  the 
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^{ntiff  did  not  dutrain,  and  tbe  nle  pro- 
cwded.  On  behalf  of  the  de&ndant,  it 
was  contended,  diat,  the  promise  not  being 
in  writing,  tbe  case  was  within  tbe  4th  sec- 
tion of  the  Sutute  of  Frauds,  29  Car.  S. 
c.  fl,  and  diat  tbe  defendut  was  entitled 
to  a  general  verdict.  The  learned  Ju^e 
directed  n.  verdict  to.be  entered  for  ue 
plaintiff  for  a  smn  sufl&eient  to  cover  the 
arrear  of  rent  due  at  tlie  Ijady-day  preced- 
ing the  promise  and  the  rent  which  be- 
came due  at  the  following  Michaelmas. 

A  rale  having  been  obtained  to  set  aside 
the  verdict  and  enter  a  nonsuit,  cause  was 
ehewn,  at  tfae  aittii^  after  Hilary  term, 
1880,  by— 

Mr.  Serjeant  RvM»eU  and  Mr.  E.  F, 
WiUiamt,  —  The  cases  of  Lexington  v. 
Clarke  (1)  and  Chafer  v.  Becket  (2)  will  be 
relied  on  by  tbe  other  side ,  to  shew,  that, 
where  part  of  a  promiae  is  within  the  4th 
aection  of  the  Statute  of  Frauds,  and  is 
thereby  required  to  be  in  writing,  the  whole 
ia  void  if  the  proniise  be  merely  verbaL 
Even  if  those  cases  should  be  held  to  esta- 
blish that  position,  it  will  not  apply  to  the 
present  case,  because  no  part  of  the  pro- 
mise, upon  which  the  plaintiflT  founds  his 
claim,  is  within  the  statute.  The  plaintiff 
had  an  unquestionable  right  todutroin  for 
the  rent  due  at  Lady-day,  and  be  forbore 
to  exercise  that  right  in  consideration  of 
the  defendant's  undertakingtopay,  not  only 
the  rent  due,  but  that  also  which  would 
become  due,  at  tbe  Michaelmas  foUowing. 
These  faets  disclose  a  new  consideration, 
which  moves  from  the  plaintiff,  and  it  it 
totally  distinct  from  any  contract  between 
the  ^wntiff  and  hia  tenant.  It  followa, 
that  tbe  defendant's  undertakii^  is  original 
end  not  collateral,  and  is  not  affected  by 
the  statute,  which  was  only  meant  to  apply 
to  such  as  are  collateral.  The  case  of 
/Kil/ronuv.  Leper{S)  is  in  principle  the  pre- 
sentcase:  there  the  defradant  had  promised 
to  pay  the  debt  of  the  tmant,  in  conside- 
ration of  the  plaintiff's  forbearing  to  dii*- 
train,  and  allowing  the  defendant  to  have 
the  goods  which  were  liable  to  distress; 
and  it  was  held,  that,  as  there  was  a  new 
consideration  for  the  defendant'a  promise 

(1)  2  Vent.  nS. 

(r)  7  Term  Reji.  Ml, 

(3)  8  Wtlt.  SOS  ;  t.  c.  S  B«T.  iseti. 


moving  to  him»  the  statute  did  not  apply. 
That  principle  is  in  conformity  with  tbe  cases 
of  Read  v.  Nash(4,),Ca$tlingv.Aubert  {6), 
Edteardt  v.  Kelly  {6),  Sanson  v.  Pauline 
(7),  and  with  the  opinion  of  Lord  Eldon,  in 
Jffo^ich  ttnd  anothgr  v.  Mitne  (8). 

nifr.  Juatke  BayUy.— But  in  the  case  of 
WuUawu  V.  Lepeff  on  which  you  so  much 
rely,  Mr.  Justice  Austen  was  of  opinion 
that  the  defendant  was  not  liable  beyond 
the  value  of  the  goods.] 

There  is  certainlpr  that  dictum,  but  there 
is  no  authority  which  lays  down  that  the 
consideration  and  the  promise  must  be  co- 
extensive in  order  to  maintain  an  action. 
The  point  mapr  alfect  the  quantum,  and 
limit  the  liability  to  the  amount  of  the  rent 
actually  due. 

Mr.  John  Evantt  contrft. — Tbe  conside- 
ration, to  take  the  case  out  of  tbe  Statute 
of  Frauds,  must  move  to  die  defendant : 
a  consideraUon  merely  moving  from  the 
]daintiffis  insnflSdent ;  this  position  is  sup- 
ported by  the  oirinion  of  Mr.  Justice  Yates 
in  the  case  of  fFUiimns  v.  Leper,  and  that 
of  Lord  Hardwickein  Tom^tonv.  GUi{9). 
That  case,  and  every  other  which  has  been 
cited  by  the  other  side  are  distinguishable ; 
the  defendant,  in  each  of  those  cases,  re- 
ceived from  the  plaintiff,  or  was  permitted 
by  him  to  receive,  certain  property  on 
which  the  plaintiff  had  a  lien,  which  the 
defendant  promised  to  discbai^  on  having 
tbe  property  delivered  to  bim.  This  is 
the  view  taken  by  Mr.  Justice  Le  BUnc 
in  Castling  v.  AiAert.  He  there  says — 
"  This  is  a  case  where  one  man  having  a 
fund  in  hia  bands,  which  vras  adequate  to 
tbe  discharge  of  certain  incumbrances,  an- 
other party  undertook,  that  if  that  f^nd 
were  delivered  up  to  him,  he  would  take 
it  with  the  incumbrances;  this,  therefore, 
has  no  relation  to  tbe  Statute  of  Frauds." 
Here,  the  plaintiff  had  no  lien  whatever  on 
tbe  property  delivered  to  the  defendant, 
for  tbe  rent  which  was  to  become  due  at  a 
future  time.  It  is  this  cireumstanee  which 
so  broadly  distinguishes  the  case  from  all 

M>  t  Wih.  30*. 
(5)  <  EHBt,  374. 
(O}  6  Man.  it  Sel«r.  204. 

(7)  4  BiDg.  264}  S.C.  IS  B.  Alo.  t97  ;  6  Law  J. 
CP.  168. 
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the  othen.  And  if  the  promise  h  wi^in 
the  statute,  the  cates  of  Lexington  v.  Clarke 
and  Chatar  v.  Beeketjare  againat  the  plain- 
tiff recoverii^  mnything  at  all. 

The  Court  took  time  to  consider ;  and 

on  this  day — 

Lord  Tenlerden  delivered  the  opinion  of 
the  Court.— [After  stating  the  facts,  hti 
liOrdship  proceeded]  — Upon  the  trial  a 
verdict  wu  taken  for  the  whole  diffirence 
between  the  amount  of  the  money  paid  and 
the  amount  of  the  rent  up  to  Michaelmas, 
inelnding  in  that  amount  the  arrears  of  the 
rent  due  at  Lady-day.  The  question  then 
is,  first,  whether  the  plaintiff  could  recoTer 
the  whole  of  that  sum ;  if  he  cannot,  then, 
secondly,  whether  he  can  recover  the  dif- 
ference between  the  money  paid  and  the 
arrears  due  at  Lady-day :  or,  thirdly,  whe- 
ther the  whole  contract  was  void.  We 
think  the  whole  was  void.  Several  case* 
were  cited  at  the  bar  in  support  of  the 
plaintiff's  claim ;  but  there  is  no  case  in 
which  the  promise  of  payment  has  gone 
beyond  the  amount  of  the  right  vestml  in 
the  party  to  whom  the  promise  was  made, 
or  beyond  the  assumed  value  of  the  fund 
out  of  which  the  payment  was  to  be  made. 
In  Edmird*  v.  Kelly,  the  landlord,  to  whom 
the  promise  was  made,  had  actually  dis- 
trained the  goods  of  his  tenant,  and  de- 
livered them  to  the  defendant  to  be  sold  in 
consideration  of  his  promMe  to  pay  the 
rent  due,  for  which  the  distress  had  been 
taken.  In  CastUng  v.  Jubert,  the  plain- 
tiff gave  up  to  the  defendant  policies  of 
insurance,  on  which  the  plaintiff  had  a  Hen 
to  secure  himself  against  bills  which  he,  on 
the  faith  of  that  lien,  had  accepted  for  the 
accommodation  of  the  assur^,  and  the 
person  to  whom  he  delivered  ^em  pro- 
mised to  discharge  the  bills  and  give  to  the 
plaintiff  the  same  indemnity  that  his  lien 
afforded  faino.  In  these  cases  the  promise 
was  founded  on  a'  new  consideration  dis- 
tinct from  the  demand  that  the  plaintiff  had 
against  the  third  person,  although  its  per- 
formance would  have  the  effect  of  discharg- 
ing that  demand,  and  releasing  that  person. 
In  fVilliamtv.  Leper  there  was  no  actual  dis* 
tress,  but  there  was  a  power  of  immediate 
distress,  and  an  intention  to  enforce  it;  and 
I  think  the  Judges  must  be  understood  to 


have  considered  that  power  as  equivalent 
to  an  actual  distress.  It  is  not  necessary 
now  to  decide  whether  it  was  rightly  so 
considered,  because,  supposing  it  to  have 
been  rightly  so  considered,  the  decision 
will  not  go  beyond  the  amount  of  the 
arrears  then  due,  and  for  which  the  right 
of  distress  miglit  have  been  iomedtatdy 
enforced.  But  this  reasonii^  will  not 
apply  to  the  accruing  and  future  rent. 
The  plaintiff  could  not  have  distrained  for 
that  rent.  The  defendant,  by  paying  all 
that  was  due  at  Lady-day,  might  have 
proceeded  to  sell  the  goods.  If  that  sum 
were  paid  or  secured,  the  plaintiff  sus- 
tained no  loss  or  detriment  by  the  sale  of 
the  goods.  So  that  the  promise  to  ipay  the 
accruing  rent  exceeded  tiie  consideration, 
and  cannot  be  secured  on  the  ground  on 
which  the  cases  referred  to  are  to  be  sus- 
tained. It  is  nothing  more  than  a  promise 
to  pay  money  that  would  become  due  from 
a  third  person,  and  is  within  the  words  of 
the  statute,  and  the  mischief  intended  to 
be  remedied  thereby.  And  as  to  so  ma  eh, 
therefore,  the  promise  is  void  by  the  sta- 
tute. I'his  leads  to  the  question,  whether 
the  promise,  bang  void  in  part,  can  be  held 
good  as  to  the  other  part,  namely,  the 
arrears  due  at  Lady-day,  in  respect  of 
which  it  might  have  been  good  if  confined 
to  those  arreara?  And  upon  this  point 
the  two  cases  of  Lexington  v.  Clarke  and 
CkeUer  v.  Becket,  cited  in  the  argontent, 
are  authorities  directly  in  point  against  the 
plaintiff.  Ill  each  of  them  the  promise 
was,  as  to  a  part,  held  not  to  be  within  the 
statute,  and  as  to  a  part  to  be  within  the 
statute ;  and  the  acttoiu  proceeded  only  for 
the  recovery  of  the  part  not  within  the 
statute,  the  other  part  having  been  satis- 
fied. Yet  it  was  held,  that  the  promisea 
were  enti»,  and  that,  being  in  their  com- 
mencement void  in  part,  they  were  void 
altogether.  For  these  reasons,  and  upoo 
these  authorities,  we  think  the  plaintiff  caa 
recover  nothing,  and,  consequently,  the 
rule  for  entering  a  nonsuit  will  be  made 
absolute. 

Rule  abtohitt. 
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May  10.  3    CRAMP  axd  ounroT. 

Practice.—  Bail — Scire  Faeiat. 

If  a  fkiint^  sue  out  a  joiht  scire  facias 
against  bailt  upon  ikebr  joint  and  teveral  re- 
e^txancct  he  cannot  proceed  to  declare  «e- 
par^eig  gainst  one* 

■  Tiie  plaintiff  obtained  judgment  against 
Cramp  and  Crowdy,  issued  a  ca.  mi.,  and  ob- 
tained a  return  of  non  est  inventui.  On  the 
21st  of  November,  a  sci.  fa.  was  issued 
against  James  Coppock  and  Pringle,  the 
bail;  by  the  recital  in  which,  it  appeared 
that  tbe  recognizance  was,  as  usual,  joint  and 
several;  but  the  command  to  the  sherifT 
was,  that  he  should  make  known  to  them 
tliat  /Aey  should  appear,  &c.|  and  shew  why 
the  plaintiff  ought  not  to  liave  execution 
against  them,  according  to  tbe  force,  form, 
and  effect  of  the  reCTgntsance.  The  sum- 
mons  pnraued  ^e  terms  of  the  sci.  fa*,  but 
was  served  on  Pringle  only,  at  Coppock 
coald  not  be  met  with.  Pringle  entered  an 
appearance  for  himself. 

On  the  18th  of  January  1880,  an  alias 
set.  fa*  was  issued  against  Coppock  alone, 
and  lodged  with  the  sheriff  of  Middlesex, 
for  a  return  of  nihiL  But  on  the  next  day, 
the  19th  of  January,  the  plaintiff  declared  in 
set.  fa.  against  Pringle  atone.  Oa  the  SSrd 
Cramp  and  Crowdy  re»idered  in  discharge 
of  their  bail,  and  notice  was  duly  given. 

The  question  then  arose,  wltetlier  the  de- 
claration against  Pringle  only  was  regular. 
If  it  was,  Uie  render  was  too  late.  A  role 
was  obtained  for  staying  proceedings  on  the 
scf.  /a.t  and  setting  aside  the  declaration  aa 
irr^Iar. 

Tbe  case  was  twice  heard  this  term. 

Mr.  Campbell  and  Afr.  Fish  shewed 
caase,  contending,  that  the  proceeding  by 
sei.  fa.  was  in  tlie  nature  of  mesne  process, 
merely  for  the  purpose  of  bringing  the  bail 
into  court,  and  in  which  it  was  the  usual  prac- 
tice to  insert  the  name  of  John  Doe  as  well 
as  that  of  the  real  defendant,  and  yet  to  de- 
clare against  the  latter  only  :  and  as  no  de- 
claration had  been  delivered  against  Cop- 
pock, the  Court  would  not  presume  that  any 
was  intended.  The  mode  which  lias  been 
pursued  by  the  plaintiff  is  warranted  by  tlie 
case  of  Gee  and  Wifet.  FaM(l);  there, 
(1)  1  Lev.  MS. 


although  the  writ  of  xet.  fa*  which  had 
issued  against  the  bail  was  joint,  and  the 
award  of  execution  was  joint,  execution 
against  one  of  the  bail  only,  was  held  to  be 
r^ular.  If,  after  proceedii^  to  award  of 
execution  against  botb  the  bail  jointly,  the 
plaintiff  may  take  out  execution  against  one 
only,  he  surely  may  discontinue  the  proceed- 
ings against  one  of  the  bail  in  an  earlier 
stage.  I'be  recognizance  being  joint  and 
Several,  the  plaintiff  might,  if  lie  pleased, 
have  proceeded  against  Pringle  atone  in  the 
first  instance. 

Mr.  Manning,  contrii. — The  case  of  Gee 
and  Wife  v.  Fane  is  not  an  authority  in 
support  of  the  plaintiff's  proceedings.  The 
execution  is  to  be  on  the  recognizance,  and 
it  was  c«npetent  for  the  plaintiff  to  proceed 
jointly  or  severally ;  but,  having  proceeded 
jointly,  he  must  so  proceed  until  be  obtain 
tbe  award  of  execution.  When  he  obtained 
that  award,  he  would  be  entitled  to  sue  out 
execution  againat  **  them  or  either  of  them;** 
and  this  accords  with  tbe  case  of  Gee  and 
Wife.  V.  Foiie. 

The  Court  took  time  to  consider,  and  on 
this  day  their  opinion  was  delivered  by — 

Lord  Tenterden. — [Af^er  stating  the  rule, 
his  Lordship  proceeded] — The  sci.  fa.  was 
in  the  usual  form,  describing  the  rect^ni- 
aance  as  one  by  which  the  bail  bound  them- 
selves, and  each  of  them  bound  himself, 
and  it  called  upon  them  to  shew,  if  tliey 
had  or  ktww,  or  if  either  of  them  liad 
or  knew,  anything  to  say  for  themaelves 
or  Itimaclf,  why  the  plaintiff  ought  not 
to  have  his  execution  agMnst  them,  ac- 
cwnliii^  to  the  form  and  effect  of  the 
recognizance.  Upon  that  sei.  fa,  one  of 
the  bail  was  summoned,  and  appeared ;  the 
other  was  not  summoned,  ana  did  not  ap- 
pear. The  plaintiff  thereupon  sued  out  an 
alias  sci.  fa.  against  the  latter,  and  declared 
in  sei.  fa.  againat  the  former ;  and  whether 
such  declaration  was  regular  or  nnt,  was  the 
question  ;  and  we  are  of  opinion  that  it  was 
not.  Tlie  form  of  the  rec<^iaance,  indeed, 
as  set  out  upon  the  set.  fa.,  shews  that  each 
binds  himself  separately,  so  that  each  might 
be  sued  separately  ;  but  where  the  set.  fa* 
calls  upon  them  (and  not  upon  each  by  hiiU' 
self)  to  abew  cause  why  execution  should 
not  issue  against  tliem  according  to  the 
form  of  llie  recognizance,  we  tliink  the  tei. 
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fa*  is  to  b«  taken  to  be  a  proceeding  against 
the  two  jointly,  and  that,  though  several 
executions  may  be  awarded  against  the  bail^ 
because  execution  is  prayed  against  tbem 
according  to  the  force,  fornii  and  effect  of 
the  recognizance,  which  is  several  as  well  as 
joint  (according  to  the  case  in  Zmhim  cited 
in  the  u^ument),  yet.  as  the  jm.  ^a.  calk 
upon  {Asm  to  shew  cause,  we  ibiok  there 
can  be  no  award  of  execution  against  either 
until  both  are  before  the  Court ;  and  there 
is  no  instance  that  we  can  discover,  in  which, 
upon  such  a  scifa,  as  this,  the  plaintiff  bsA 
declared  separately  against  one  of  the  bail : 
and  the  best  books  of  Practice  appear  to 
take  it  for  granted,  that,  until  both  defen- 
dants are  in  court,  there  can  be  no  declara- 
tion against  either.  It  so  appears  from  Mr. 
TicU,at  p.  11:27.  of  his  book  of  practice. 
We  ctHisider  this,  tlierefore,  a  departure 
from  the  ordinary  course  of  proceedings 
■gainst  bail  i  and  as  these  proceedin|^  are 
chiefly  natters  <^  form,  it  is  moat  desiraUe 
that  the  forms  shotUd  be  attended  to.  The 
rule  will  therefive  be  absolute ;  but,  under 
the  circumstances,  without  costs. 

Sale  absolute. 


WIHOTIELI)  e.  THAR 
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Inclosure  Act — Amtrd. 

Ah  meloture  act  gave  the  comuiMsioners  a 
fxmer  to  etekajage^  direeting  the  exchange  to 
he  ttiUrtmaedt  tpecified  and  declaredm  their 
amard;  the  eotuent  to  the  exidumge  lo  As  Ay 
the  parties  in  mtfia^.  The  amard  prof eeeed 
to  ghse  effect  to  an  exchange,  describing  part 
of  the  subjecl-malleT  of  the  exchange,  at  "an 
old  incloiure"  within  the  manor ;  but  giving 
no  further  description ;  and  the  award  did  nit 
state  that  this  was  Reeled  in  pursuauce  of 
consent,  according  to  the  terns  of  the  exchange 
clause  : — Heid,  that  a  perion  who  offered  for 
sale  an  allotment  made  wider  this  eaohmga, 
could  not  make  out  a  good  title. 

This  was  a  case  directed  by  his  Honour 
tlw  Vice  Chancellor  under  an  order  made  by 
him  in  this  cause,  and  dated  the  IBth  of 
July  to  be  submitted  for  the  opinion 
of  the  Jn^oa  of  his  Majesty's  Coort.  of 
King's  Bench. 


Samuel  Hunt,  late  of  Wakerley,  in  the 
county  of  Nottingham,  clerk,  deceased,  was 
at  the  time  of  making  his  will,  and  he  con- 
tinued from  that  time  until  the  time  of  his 
death,  seised  to  him  and  his  heirs  according 
to  the  custom  of  the  manor  of  Kennet  within 
Kentford,  in  the  county  of  Cambridge,  naKmg 
other  estates  and  hereditaments,  m  a  mes- 
suage or  tenement,  and  farm-house,  and 
homestaU,  and  pasture  adjoining  thereto, 
containing  one  acre  two  roods  twenty 
perches,  and  of  certain  open  fields,  lands, 
rights  of  sheep-wiJk,  rights  of  common,  and 
an  old  inclosure,  all  copyhold  of  the  same 
manor,  and  situate  in  the  parish  of  Kennet, 
in  the  said  county  of  Cambridge,  the  whole 
of  which  he  had  duly  surremlered  to  the 
use  of  his  will ;  and  being  so  seised,  the  said 
Samuel  Hunt  duly  made  and  published  his 
will,  bearing  date  the  24th  of  August  1613, 
and  which  was  executed  by  him,  and  at- 
tested in  sudi  manner  aa  by  law  is  required 
for  devising  freehold  eetatea  of  inheritance; 
and  he  thereby  ^ave  and  devised  onto  the 
plaintiffi,  and  ibeir  heirs,  all  his  real  estates, 
freehold  and  copyhold,  wbataoever  and 
wheresoever,  to  bold  the  sane  unto  and 
to  the  use  of  ilie  plaintiflfs,  and  their  heirs, 
in  trust  to  sell  the  same  in  manner  in 
the  said  will  meiBaoned,  with  dl  proper 
powers  for  that  purpose. 

The  testator,  died  on  the  4th  of  January 
I814v  without  bavffig  altered  or  revoked  his 
said  will  as  to  the  particulars  befim  men* 
tioned,  leaving  the  plaintilb  him  survtvr^. 

In  the  year  1813,  an  act  of  parliament 
passed,  intituled,  '*  An  act  for  inelosiag 
lands  in  the  parisk  of  KeoneC,  in  the  coniy 
of  Cambridge;**  and  by  the  said  act,  after 
reciting  that  there  were  in  the  said  paridi 
of  Kmoet  certain  old  inelosures,  open  and 
common  fidds,  common  meadows,  heaths, 
and  other  open  and  commonable  lands  and 
waste  grounds;  and,  that  the  lands. in  the 
open  and  common  fields  lay  inlennixed  and 
dispersed  in  small  parcels,  and  the  common 
meadows,  heathy  aiiid  other  open  commonable 
lands,  and  waste  giounda,  in  their  tfam  state, 
yielded  but  little  profit,  and  were  incapable 
of  any  considaable  improvenwat ;  and  that 
it  would  be  very  advantageous  if  the  same 
were  divided  and  allotted  amongst  the  sevend 
ovnera  Uwaof,  and  persona  interested  then* 
in,inproportionBndaeoerduigtotbeirre^ee- 
live  estates,  rights  and  intcreste  in  the  same ; 
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and  if  such  aUotments  itefe  indbaed,  aofar  as 
was  expadient ;  it  waa  enacted,  that  Charles 
Wedge  and  Edward  Gibbona  should  be  the 
eontnissiemrs  for  carryiog  the  generd  In* 
doavre  Act  and  that  act  into  exeentian ; 
uid  tbey  were  directed  to  make  certain  attoe* 
mcnta.  for  public  stone,  gravel,  cl^,  chaUi, 
and  water  pita;  and  to  allot  ontb  the  lord 
of  the  said  manor  of  Keanet,  as  a  compen*- 
sation  for  his  rights  and  interesbs  in  the  soil 
of  the  common  and  waste  lands  widiin  the 
said  parish,  a  certain  proportion  of  tbeiands 
and  grounds  thereby  directed  to  be  divided 
and  lUlotted ;  and  to  the  rector  of  the  said 
parish,  such  part  thereof  as  should  be  a  full 
equivalent  and  compensatitm  for  the  glebe 
kmds  and  rights  of  common  belonging  to 
the  netoryi  and  that  they  should  then 
aet  out,  allot,  and  award  onto  the  severd 
proprietors  and  owners  thereof,  and  persona 
haTiog  a  r^lit  ctf  coBBiDoa.or  odier  interest 
thereini  all  the  then  residue  and,  remain- 
der of  the  lands  and  grounds  tliereby  di- 
rected to  be  divided  and  allotted,  m  ^uoh 
quantities,  sharea  «nd'proporti(xis  as  they, 
the  said  commissiroers,  should  adjudge  and 
deem  to  be  a  just  compensation  and  satis* 
faction  for,  and  to  be  equal  to  their  several 
and  respective  lends,  groonds,  r^ta  of 
common,  ri^ta  of  sheep-walk,  and  other 
rights  and  interests  therein :  and  it  is  there- 
by fVirther  enacted,  that  U  abonid  be  lawful 
tut  H»  said  commissiooera  to  aet  out,  dlor, 
and  award  any  lands,  tenements,  or  here- 
ditamenta  wilhiaihe  aaid  parish  of  Kenoet, 
in  lien  of,  or  in  exchange  for  any  other  lands^ 
tenements,  or  henditaiaenta  within  the  said 
parish  of  Kennet,  or  within  any  adjoining 
namle^  parish,  or  place;  peovided  that'  afi 
audi  exchanges  shonM  be  asoertaioed,  spe- 
cified, and  dedared,  in  and  by  the  award  of 
the  said  commissioners,  and  should  be  made 
with  the  consent  of  the  owner  or  owners, 
{Hoprietor  or  proprietors  of  the  lands,  tene- 
ments, or  hereditaments  which  should  be  so 
exchanged,  wbedier  soch  owner  or  owners, 
proprietor  or  proprietors,  should  hie  a  body 
or  bodies  politie,  earpmrate  or  coll^iate, 
or  a  tenant  or  tenwts  in  fee  simple,  or  for 
life  or  lives,  or  in  fee  tail,  general  or  special, 
or  by  the  courtesy  of  England,  or  for  years 
determinable  im  a  life  or  lives,  or  having  a 
benefieid  lease  for  years;  or,  with  tha  con- 
sent <rf  the  gnardiana,  tmateea,  fooflbca,  fiw 
diftritaUe  or  other  uses,  hubands,  com- 


mittees, or  attohnies,  of  or  acting  for  any 
such  owners  or  proprietors  as  aforesaid, 
who,  at  the  time  of  making  soeh  exchange 
or  exchanges,  should  be  reapeetively  infonte, 
fomea  covert,  lunatics,  or  under  any  l^al 
disability,  or  whoshoidd  be  beyond  the  seas^ 
or  otherwise  disabled'to  act  finr  themselves, 
hinnelf  or  herself;  such  consent  to  be  testi- 
fied in  writing,-  under  the  common  seal  of 
every  such  body  politic  or  corporate  or 
collegiate,  and  under  the  hands  of  the  other 
consentiDg  parties  respectively ;  and  all  and 
every  such  exchange  and  exchanges  lo  to  be 
made,  sliould  be  good,  valid,  and  efiectaal 
in  the  law,  to  all  intents  and  purposes  what- 
soever ;  provided  nevertheless,  that  no  ex- 
dnu^  should  be  made  of  any  lands,  tene- 
ment, or  hereditaments,  held  in  right  of 
any  church  or  chapel,  or  other  ecderiasticd 
benefice,  without  the  consent  tescifted  as 
afereaaid  of  the  patron  thensof,  and  of  the 
hard  Kshop  of  the' diocese,  in  which  aueh 
httdei' tenements^  or  hereditaments  so  ttfVe 
exdianged,  should  be  situated:  and  it -is 
fiwtber  enacted,  that  nothing  in  the  said  act 
contained  should  extend  or  be  construed  to 
extend,  to  revAe,  make  void,  alter  or  annul 
any  will  or  settlement,  but  that  the  person 
or  persons  to  whom  any  lands,  grounds,  or 
fac^ediitanifnts  should  be  allotted  or  given  in 
exelaAge  by  virtue  of  the  said  act,  should  be 
B^Kd -^lereof,  to  sodi  and  the  same  uses, 
and 'for  aueh  and  the  same  estates,  and  enb- 
jeet  to  sueh  and  the  same  wPli^  jdntures, 
rents,  charges,  and  incumbrances,  wid  no 
other,  aa  the  messuages,  cottages,  landa, 
grounds,  and  Iwrcditaments,  wfaeveof  sndb 
perscm  or  persons  was  or  were  sdsed  ot 
possessed  at  or  imniedintdy  before  the  ett- 
cation  -of  the  amrd  of  the  add  commu- 
sioners,  or  for  whidi,  or  in  respect  whereof 
such  allotments  or  exchanges  dmiM  be 
made,  woold  have  been  subject  to  be  diarged 
whh,  or  afiieoted  by,  in  case  the  said  act  had 
not  passed. 

On  the  14th  of  July  1830,  the  aaid  eom- 
missioners,  parsoant  to  the  directions  of  the 
generd  Inclosnre  Act,  executed  their  award 
in  writing,  under  their  hands  and  seals, 
dated  the  said  14th  of  July  1820,  and  they 
thereby  awarded  and  aUotted,  amongst  other 
things,  tmtouid  for  the  {daintiffl  in  die  said 
awara  described  as  devisees  of  the  Rev. 
SamudHnnt,  deeeased,  (in  lien  of,  rad  asa 
compensation  for  tbdr  copyhold  open  fields. 
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lands,  rights  of  sheep>walk,  nghts  of  eom- 
moa,  and  an  old  ineloaure  given  up  by  them 
the  said  plaintiffs,  to  be  allotted  by  the  said 
commissioners  In  exchange,  all  of  which 
were  copyhold  of  the  manor  of  Kennet 
within  Kentford,)  two  several  allotmeDta  of 
land  therein  particularly  described,  contdn- 
ii^  respectively,  tweoty-one  acres  three 
roods  thirty-seven  perches  and  ninety  acres 
one  rood  ten  parches. 

The  plaintifis  have  agreed  to  sell  to  the 
defendant  the  two  allotments  made  to  them 
by  the  said  award ;  and  the  question  for  the 
opinion  of  the  Court  is,  whether  the  plain- 
tiflb  can  make  a  good  title  to  thoae  allot- 
ments. 

Mr.  PreMtmi,  for  the  plaintiffs. — The  de- 
fendant, it  is  understood,  contends  that  the 
allotments  having  been  made  partly  in  respect 
of  an  old  inclosure,  were  so  far  not  warranted 
by  the  act;  and  therefore,  that  theplaintiflb 
cannot  make  a  good  title.  But,  unless  the 
defendant  should  satisfy  the  Court  that  the 
■ward  of  the  commissioners  is  entirely  bad, 
such  an  objection  cannot  prevail.  These  al- 
lotments are  final  and  conausive— Coopsr  v. 
Thorpil).  ThttiaMtttTluKmgv.thelnha- 
AttaiUf  WMMinokiXjt)t  which  may  be  relied 
on  by  the  otiier  side,  went  upon  the  ground 
of  a  direct  variance  upon  the  face  of  the 
proceedings  of  the  commissioners.  Here, 
the  Court  are  called  upon  to  presume  that 
the  commissioners  went  beyond  their  autho- 
rity, merely  because  they  have  not  stated  in 
the  fullest  and  moat  aoeurate  terms  the  fnots, 
•hewing  that  they  acted  within  the  authority. 
But  Couru  will  not  encourage  such  strict  ob- 
jections to  these  awards — Pick  v.  Clarkstm 
(S) ;  especially  as  the  effect  of  maintaining 
the  objections  would  be  to  disturb  so  many 
titles.  The  authority  last  cited,  shews,  that 
if  the  power  of  the  coramissienere  be  aub- 
■tantiwly  pursued,  it  is  euffioient ;  and  in  Uiia 
act  there  is  an  express  clause  to  warrant  the 
exchange. 

Mr,  Rolfe,  contrdu — The  ease  may  be 
considered — 6rst,  independently  of  the  ex- 
change clause  in  the  act.  The  powers  given 
to  these  conunissionera  are  against  the  com- 
mon right ;  and  are  therefore  to  be  strictly 
pursued.  The  allotmeDts  must  be  to  per- 
aons,  and  ia  respect  of  matter,  authorised  by 

(0  iSwanit.  9t.  105. 

<S>  4a&C.r3«;  >.c.7D.&  R.  Ml. 

(S>  t  Sir  W.  Bl.  Rep.  1S1& 


the  act :  whtdi  lias  not  been  done  here. 
Suppose  the  Und  given  up  had  been  at  a 
disunce,  that  would  clearly  be  bad;  and 
there  can  be  no  material  distinction  here, 
for  the  distinction  would  go  to  the  degree, 
and  not  to  the  principle.  Any  excess  of 
authority,  however  small,  makes  the  act 
done  invalid.  Su|>poBe  ejectment  were  to 
be  brought  by  the  deviaees  of  Hunt  for  this 
old  inclosure,  what  possible  defence  could 
be  made  against  it  t  Pope  v.  AreU  (4)  lays 
down  the  rule  as  to  awarda,  which  rule  has 
now  become  in  this  respect,  elementury. 
Then,  considering  the  case  tqion  the  ex- 
change clause,  even  with  the  aid  of  that 
clause,  the  award  is  open  to  three  objections. 
First,  that  clause  contemplated  a  transaction 
very  different  from  the  present,  namely,  tlie 
usual  course  when  there  are  two  parties, 
each  giving  his  own,  and  receiving  that  of 
the  other  in  exchange.  Here,  one  party 
gives  in  exchange  for  sometlnng  horn  all  the 
(Hhers.  Seeonoly,  tbe  exchange  is  ex- 
pressly to  be  ascertained,  specified  end  de- 
clared in  the  award.  This  has  not  been 
done:  no  me  can  say  how  much  was  for  ex- 
diai^,  and  how  nroeh  for  allotnent.  This 
is  an  important  omissifHi,  not  oidy  in  tbe 
title,  bat  beoause  a  trritten  consent  eras  ne- 
cessary. If  a  consent  was  given  by  the 
devisees,  it  should  have  been  in  writing ; 
and  it  is  essential  that  this  should  appear, 
inasmuch  as  infants,  femes  covert,  and  other 
persons  at  present  under  disability  may  have 
the  clear  responsibility  of  tlune  who  on 
their  part  have  given  the  consent.  That  not 
having  been  done  in  thiscoe,  there  ia  nothing 
to  prevent  those  persons  hereafter  dis- 
turbing the  whole  traosaetioa.  Thirdly,  the 
Court  cannot  presume  any  oonsent  at  all  in 
support  of  the  exercise  of  this  limited  au- 
thority. Indeed,  the  presmt  is  an  attempt 
to  supersede  tbe  necessity  of  a  clause  which 
in  many  inclosure  acts'  bu  been  inserted  to 
remove  tlie  present  difficulty. 

Mr.  Rolfe  referred  to  several  inclbeure 
acts  ;  among  them  to  those  for  Icklington, 
Higham,  Famham,  St.  Martin,  Frecking- 
ham,  Risby  and  Farnham,  All  Saints,  War- 
lington,  and  Barton  Mills,  all  in  the  county  of 
Sul>lk. 

-   The  Court  took  time  to  consider,  and 
afterwards  sent  the  foUowii^  certificate  t — 
<4)  SSaDitd.t9>: 
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asi 


"  This  caM  hts  been  argued  before  as  by 
countd,  ami  we  have  ooiwdercd  it,  and  are 

opouon,  that  the  fdainttfb  eamot  make 
a  good  tide  to  dw  dlefwaU  Aerdn  m«- 

tioiied. 

J.  Batlit, 

J.  LiTTLlOAtB, 

"  May  15, 1830.         J.  Pake." 


Lord  7>nfardlni.— The  action  is  the  tame. 
I  see  no  reason  to  entertain  Uw  distinction 
iriiich  has  been  taken  on  bcb^  of  the  pbua* 


COPLAND  C.  JACOBS. 


1830 

May  12 

Cotts — London  Court  of  Requests, 

A  defendant  who  has  removed  a  cause, 
from  the  Lord  Mayor's  Court  of  London  into 
one  of  the  superior  tomtSt  is  yet  entitled  to 
tke  btneJU  oftJte  39  ^  40  Oeik  ».  e.  104, 
(the  London  Court  of  Requests  Act,)  to  de- 
prnw  tht  pUuBt^  tf  id»  costs,  if  he  rMomr 

This  oame  before  the  Court  upon  a  rale 
obtained  by  the  defendaor,  calling  on  the 
phuntiff  to  ibew  cauie  why  the  defendant 
•hoald  not  be  at  liberty  to  enter  a  sugges- 
tioD  on  the  roU,  to  deprive  the  pUmtiff  of 
his  costs,  under  the  39  &  40  Geo.  3.  c.  104, 
(the  London  Coort  of  Requests  Act). 

There  was  no  doubt  the  defendant  was  a 
person  comiag  within  the  description  of  the 
act.  The  question  upon  shewing  cause  waa, 
whether,  inasmuch  as  the  action  had  been 
eriginaUy  commenced  in  the  Lord  Mayor's 
Court  in  London*  and  by  the  defendant 
removed  by  habeas  eorpua  into  this  court, 
the  act  applied.  The  defendant,  upon  such 
Dcmoval,  hasiog  been  oU^^  to  give  and 
having  given  reoogmsancea,  cMiditioned  for 
the  payment  of  ne  debt  nd  costs,  it  was 
oontended  by  Mr*  Ai*&y,  for  the  plaintiff, 
that  the  act  most  be  taken  to  apply  to  a 
vnrdiet  in  the  amne  court  in  which  it  waa 
aommenced. 

Mr.  Qeorget  contrft*— The  action  was 
cmnmenoed  in  a  court  other  than  the  court 
of  requests  mentioned  in  the  act;  and  that 
is  sufficient  to  deprive  the  plaintiff  of  his 
costs.  He  need  not  hare  foBowed  the  dfr* 
fondant  into  thia  court  after  the  removal  of 
tbt  eanaat  fant  might  atill  have  gone  to  tlie 
eonrtof  nquMla. 
VoL.Vin.  K.B. 


tiK 


The  other  Judges  eooeurrii^ — 

Rule  absolute. 


1830.  >  DOS  d.  OBSBB,  no.  V.  •WtMt 
May  14.  5  sea. 

Ejectment — Statute  of  Limitations — No- 
ficff  to  quit — Discktimer, 

1.  Where  the  teaant  in  possession  mstde 
one  fMymenl  of  rent  to  the  person  who  was 
entitled  to  tite  freehold;  and  that  p«r«M, 
about  the  same  limr,  cut  some  timber  upon  the 
property;  and  nothing  further  was  thne  until 
ffCem  years  afterwards,  when  his  heir  brought 
an  ejectment : — Held^  that  this  was  not  a 
mere  entry,  subfcct  to  the  proeisions  of  the 
siat,  4i  ^  5  Amut,  c,  16,  s,  16;  but  a  seisin 
and  a  possession,  by  mhiek  the  r^Mtionoflamii- 
lord  and  f  ewnl  sstbntted. 

St,  A  disclaimer  by  a  tenanl  ^  his  tenancy 
with  Am  kmdiord  may  tore  a  relrospectite 
effeett  so  as  to  entitle  the  landlord  to  recover 
upon  a  deimse  laid  in  point  of  date  before  the 
dssclttimer  was  pronounced^  Tkus,  demand 
t^rentby  lettoro»thel&th  of  June;  anewtr 
by  letter  on  the  26fA,  that  the  tenancy  had 
ceased  far  seoeral  years ;  ^ectment,  laying 
the  day  of  the  demise  on  the  l^qf  May : — 
Held,  that  the  ejectment  was  wm  brought 
wUhout  a  notice  to  qidt, 

Thia  was  an  igeetment  brought  for  the 
recovery  of  an  estate  called  Little  Horsen- 
don,  u  Buckinghamehige.  At  the  trid,  be- 
fore Che  Hon.  Mr*  Baron  Oarrav  and  a 
special  jury,  at  the  last  Aasises  for  the 
county  of  Buckingham,  1828,  a  verdiet  waa 
foimd  for  the  plaintiff,  with  Is.  damages, 
subjeat  to  the  opinion  of  the  Court  oo  the 
foUomng— 

CASE. 

Edward  Grubb,  the  elder,  now  deoeaaed, 
formn-ly  of  Fishmoogers'-hall,  London,  gen- 
tleman, purchased  the  estate  in  question  in 
1 788,  and  the  same  waa  duly  conveyed  to 
him  and  his  heirs  by  indenture*  of  lease  and 
jrelease,  dated  the  30th  and  8lM  of  JMUtry 
1788. 

tT 
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The  latd  Edward  Gmbb,  the  elder,  died 
seised  of  the  estate  in  questbn,  intestate,  on 
the  SOtb  of  October  1 790,  leaving  two  sons, 
John  (the  father  of  the  lessor  of  the  plainiifT) 
and  Edward  (the  father  of  the  defendant), 
him  surviving.  John  Grubb,  the  eldest  son 
of  the  purchaser,  died  on  1st  of  September 
1813,  leaving  the  lessor  of  the  plaintiff,  his 
only  Bonsnd  heir-at-law.  Edward  Grubby 
the  second  son  of  the  purchaser,  died  in  July 
1817,  leaving  two  sons,  John,  and  Edward, 
the  present  defendant;  and  John,  the  de- 
fendant's elder  brother,  died  in  July  ISiS, 
having  devised  all  hia  real  estates  to  his 
brother  Edirard,  the  defendant. 
'  At  the  time  of  the  purchase  in  1786,  one 
William  Cowdery  was  tenant  in  poaseasion 
of  the  estate,  and  so  continued  until  the 
time  of  this  trial  of  this  ejectment.  From 
the  death  of  the  first  purchaser,  with  the 
exception  hereinaHer  mentioned,  the  said 
William  Cowdery  paid  his  rent  for  the  pre- 
mises to  Edward  Grubb,  the  father  of  the 
present  defendant,  until  his  death,  in  July 
1817,  and  from  that  time  to  John  Grubb, 
the  defendant's  eldest  brother,  until  his 
death,  in  July  1825,  and,  from  that  period 
till  the  time  of  the  trial,  to  the  defendant. 

The  acts  upon  which  the  lessor  of  the 
plaintiff  relied  aa  acta  of  ownerahip  in  sup- 
port of  hia  claims,  were  exereiied  by  John 
Grubb,  the  eldest  son  of  the  firat  purchaser, 
as  follows,  vis.  by  demanding  and  receiv- 
ing (by  his  agent)  from  William  Cowdery, 
the  tenant,  about  the  end  of  1804,  half  a 
year's  rent,  from  which  the  land-tax  was 
deducted  by  cutting  down  timber  (chiefly 
firewood)  on  the  estate  in  question,  mostly 
round  the  hedges,  which  timber  was  marked 
at  the  end  of  1804,  and  felled  in  the  be- 
ginnii^  of  1805.  It  appeared,  that,  at  the 
same  time,  the  said  John  Grubb  wanted  to 
raise  a  sum  of  mmey,  for  which  purpose  a 
general  fell  of  timber  was  made  upon  his 
other  estatea,  a»  mil  aa  upon  the  estate  in 
qiieadon.  He  hunself  accompanied  the 
surveyor  employed  to  mark  the  timber  in- 
tends to  be  cut  down ;  and  the  same,  in- 
dildii^  that  uken  from  the  estate  in  ques- 
tion, was  afterwards  sold  by  auction.  About 
the  same  time,  by  the  said  John  Grubb's 
order,  a  valuation  vraa  made  of  his  property, 
in  which  the  estate  in  question  was  in- 
duded. 

After  the  death  of  the  said  John  Grubb 


(the  father  of  the  leasor  of  the  plaintiff), 
Mr.  Tindal,  as  agent  of  the  lessor  of  the 
plaintiff,  addressed  and  aent  a  letter  to 
William  Cowdery,  the  tenant,  of  which  the 
following  is  a  copy  :— 

"  Aylesbury,  June  18,  1818. 
"  Sir, — As  Capt.  Grubb  baa  employed 
me  to  collect  all  monies  due  to  his  late 
father,  I  have  to  request  that  you  will  call 
on  me,  and  pay  the  arrears  of  rent  due  to 
the  late  Mr.  Grubb;  and  that  you  will,  at 
the  same  time,  bring  with  you  the  last  re- 
ceipt for  rent. 

(Signed)  "  Thomas  Tindal." 
(AddiMsd)  "Mr.W.Cowdfliy,  lattls  Honeadoi." 

In  answer  to  which,  Mr.  Tindal  received  a 
letter,  of  which  the  following  is  a  copy. 

'*  Bledlow,  June  26,  1813. 
"  Sir,  in  consequence  of  having  received 
a  letter  from  you  as  yesterday,  respecting 
the  rent  of  Little  Horsendon  estate,  by  the 
desire  of  my  father,  I  have  to  inform  you, 
that  bis  connexion  as  a  tenant  with  the  late 
John  Grubb,  Esq.  has  ceased  for  several 
years,  and  be  now  paya  hie  rent  to  Ms 
brother. 

(Signed)  "  William  Cowdery,  Jun." 
(A^dRSSsd)  «T.  Tiiidal,Bq.,A}tab«i7, Backs." 

This  leuer  was  signed  by  the  son  of  the 
said  William  Cowdery,  the  tenant,  who  wrote 
and  signed,  and  sent  it  to  Mr.  Tindal  by  the 
direction  and.  under  the  authority  of  his 
fetber. 

In  1814,  the  present  lessor  of  the  plain- 
tiff commenced  an  action  of  ejectment  for 
the  recovery  of  the  premiaes  in  question. 

The  declaration  in  that  action,  with  the 
uaual  notice  to  tlie  tenant  in  possession  to 
appear  and  plead,  waa  served  upon  William 
Cowdery,  tbe  tenant  in  possessioD,  who  did 
not  appear  ther^o ;  but  Edward  Gmbb,  tbe 
father  of  the  present  defendant,  iqipeued  aa 
landlord,  entered  into  tbe  common  oonscM 
rule,  and  pleaded  the  general  issue.  In  this 
action,  which  was  sent  down  ^  trial  at  the 
Spring  Assiies  in  1814,  die  reosrd  was 
withdrawn. 

In  the  month  of  January  1 820,  the  lessor 
of  the  plaintiff  served  a  new  declaration  in 
fitment  upon  the  said  William  Cowdery, 
the  tenant  in  poasession,  widi  tbe  usnid 
iwtice  to  appear  and  plead ;  the  deniae  bei^g 
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laid  <m  the  lit  day  of  May  181S,  in  the 
name  ot  the  present  lessor  of  the  ^aintiflT. 
The  notice  at  Uie  foot  of  the  declaration  re- 
qnved  the  tenant  in  posseaaion  to  appear  in 
the  then  next  Hilary  term.  To  this  deda- 
tion  the  tenant  in  possesuon  did  not  appear^ 
wberenpon  a  rule  for  judgment  against  the 
casual  ejector  was  obtained ;  but  John 
Grubbi  the  elder  brother  of  the  present  de- 
fendant, appeared  as  landlord,  entered  into 
the  common  consent  rule,  end  pleaded  the 
general  issue.  The  proceedings  in  this  eject- 
ment were  delayed  in  consequence  of  a  suit 
in  equity,  and,  in  1825,  the  then  defendant, 
John  (the  elder  brother  of  Edward,  the  pre- 
sent defendant),  died  in  the  East  Indies ;  on 
which,  under  a  role  obtained  in  the  laat- 
mentifroed  action,  Edward,  the  dcTisee  of 
bia  brother  John,  appeared  as  landlord — 
entered  into  the  common  consent  rule,  and 
l^eaded  the  general  issue,  and  waa  made 
defendant  in  the  place  of  his  brother,  where- 
upon issue  was  joined ;  and,  by  an  order  of 
Jnr.  Justice  Holroyd,  dated  the  SSth  day  of 
February  I8S8,  it  was  ordered  that  the  said 
issue  sliould  be  entitled  as  of  Hilary  term, 
ISSO,  and  tliat  an  imparlance  should  be 
entered  up  to  the  time  of  the  plea  of  the 
said  now  defendant  Edward  Grubb,  where- 
opon  the  said  laat-nwntioned  issue  was 
amended  accordii^ly,  and  carried  down  for 
uial. 

At  the  trial,  befim  Mr.  Baron  Garrow, 
evidence  was  ipven  on  the  part  of  the  lessor 
of  the  plaintiff  of  the  said  acts,  and  of  aend- 
ing  the  leuer,  which  has  been  before  set 
forth,  to  William  Cowdery,  dated  June  18, 
181 S,  and  of  the  answer  tliereto. 

On  the  pan  of  the  defendant  it  was  ob- 
jected, that,  by  the  demand  and  receipt  of 
rent  in  1804,  Mr.  John  Grubb,  the  father 
of  the  less'or  of  the  f^intifl^  had  acknow- 
ledged Wm.  Cowdery  to  be  his  tenant,  and 
that,  such  tenancy  not  having  been  deter- 
mined by  any  notice  to  qiiit,  an  ejectment 
could  not  be  sustained  on  the  demise  laid 
in  the  declaration. 

And  secondly,  that  the  lessor  of  the  plain- 
ts was  barred  from  bringuig  an  ejectment 
in  tbia  caae,  for  that  his  ancestor,  the  elden 
son  of  the  purchaaer,  bid  not  made  a  suf- 
ficient entry  within  the  time  prescribed  by 
ibe  Statute  of  Limitations. 

The  learned  Judge  reserved  the  question, 
and  left  the  case  to  the  jury  upon  the  evi- 


dence on  both  aides.  If  the  jury  thought 
diere  was  an  adverse  possession  on  the  part 
of  the  defendant's  anceator,  which  defeated 
the  present  lessor  of  the  plaintiff  of  bis  title, 
then  to  find  for  the  defendant ;  if  not,  for  the 
plaintiff.  The  jury  found  a  verdict  for  the 
plaintiff. 

The  points  for  the  opinion  of  (he  Court 
are, — 

1.  Whether  the  lessor  of  the  plaintiff  could 
support  an  ejectment  on  a  demise  of  the  1st 
of  May  1818,  without  a  notice  to  quit  to 
William  Cowdery. 

2.  Whether  there  waa  a  sufficient  entry 
by  the  father  of  the  lessor  of  the  plaintiff, 
within  twenty  years  afler  his  title  accrued,  to 
take  the  case  out  of  the  Statute  of  Limita- 
tions. 

Mr.  Tmmtoitt  for  the  lessor  of  the  plain- 
tiff— With  referenn  to  the  second  question 
raised  upon  this  case,  there  was  a  aufflciant 
entn  by  the  father  to  prevent  the  Statute 
of  Limitationa  operating  against  this  pro- 
ceeding by  ejectment.  The  grandfather  died 
in  1790  ;  but  in  1804  there  were  clear  acts 
of  ownership  exercised  by  the  son,  the  father 
of  the  lessor  of  the  plaintiff ;  but  it  is  hardly 
necessary  to  refer  to  them  in  detail,  as  the  fact 
of  adverse  possession  was  left  to  the  jury, 
and  by  them  negatived.  The  payment  of 
rent  by  the  tenant  in  1804,  was  a  fact  per- 
fectly conclusive  ;  according  to  the  cases  of 
Doe  d.  Jackson  v.  Wiikinton  (1),  and  Doe  d. 
T/ummim  v.  Cktrke{i).  And  thia  waa  fol- 
lowed by  the  cutting  of  the  timber  in  1805. 
The  entry  waa  therefore  complete.  The 
next  question  (the  first  stated  in  the  case) 
is,  as  to  the  supposed  necessity  of  a  notice 
to  quit.  But  the  authorities  are  clear,  tltat 
where  there  has  been  a  disclsimer  of  the 
landlord's  title,  no  notice  is  necessary :  Doe 
d.  Baii^  and  Burgetaet  of  Clun  v.  Clarke 
(S),  Doe  d.  tVillianu  v.  Paiquaii  (4),  Doe  d. 
Calvert  v.Fromd{6),  In  the  latter  case,  as 
in  the  present,  the  disclaimer  was  by  letter ; 
and,  with  regard  to  an  objection  which  may 
be  taken  by  the  other  aide,  that  the  dis- 
dsimer  is  dated  the  26th  of  June  1818,  and 
the  demise  in  this  cauae  ia  laid  before  that 

(1)  8B;  aa*!.-);  •.c  5D.&  R.trs. 

(t)  a  B.  &  C.  717  ;  B.  c.  7  Law  Jooni.K.B.  Itt. 

(S>  t  Petke'BN.P.C.  «39. 

(4)  Ibid.  S41,in  note. 

(5)  4  BiDg.  b57  ;  t.  c.  1  M.  &  P.  480;  6  Uw 
Jsnn.CJ*.114. 
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day,  on  the  Ist  of  May  1613,  it  may  b« 
obaerved,  that  the  discluiiMr  U  to  be  taken 
accordiiw  to  ita  terms ;  and  it  apeaka  of  the 
tenancy  navii^  ceased  for  eeTeral  yeart : 
which,  of  course,  carriea  the  end  of  the  te- 
nancy to  a  time  before  the  1st  of  May  in 
that  year. 

Mr.  Folkttt  eontri. — First,  unless  there 
was  a  sufficient  entry  before  1810,  twenty 
years  would  have  elapsed,  and  the  lessor  of 
the  plaintiff  would  be  barred.  This  is  a 
point  which  was  not,  and  could  not  be  dis- 
posed of  by  the  jury.  The  only  facts  are, 
the  receipt  of  the  rant,  and  the  cutting  of 
tiinber;  but  it  does  not  appear  in  what  cha- 
racter that  rent  was  paid  or  received  by  the 
two  pardea.  The  cutting  of  timber  is  not 
of  4t8e1f  evidence  of  seisin;  Aough,  if  fol- 
lowed up  by  other  aeta,  it  might  be  suIBeient ; ' 
the  statute  21  Jaroea  1.  c.  16.  therefore  ap- 
plies :  and  no  reliance  can  be  placed  upon 
the  entry ;  because,  by  the  4th  and  5th  Anne, 
e.  1 6.  s.  1 6,  the  entry,  to  be  efiectnal,  must  be 
followed  up  by  an  action  to  be  commenced 
within  one  year,  and  prosecuted  with  efiect. 
But,  supposing  the  possession  not  to  be  ad- 
verse, and  that  a  tenancy  subsisted,  there 
should  have  been  a  notice  to  determine  that 
tenancy  before  the  brininng  of  this  action. 
The  lessor  of  the  plaintiff  must  shew  a  clear 
title  to  possession  on  the  day  of  the  demise 
laid  in  the  declaration.  The  cases  cited  on 
thia  pdnt  by  the  other  side  are  inapplica- 
ble, beeauae  die  use  noade  of  the  disoaimer 
in  dioae  caaei  waa  to  shew,  that,  from  the 
time  of  the  disclaimer,  there  was  an  end  of 
the  tenancy.  But  here  it  is  sought  to  make 
the  disclaimer  operate  for  a  by-gone  time. 
No  case  has  gone  the  length  of  making  such 
a  disclaimer  operate  by  relation.  Tlie  pre- 
sent defendant  has  a  r^ht  to  take  this  ob- 
jection, because  the  tmant  in  possession 
was  bis  tenant. 

Mr.  Taunton,  in  reply.— The  lessor  of 
the  plaint^  does  not,  and  is  under  no  neces- 
sity to  rely  upon  the  facts  of  1 804  and  1 805, 
as  amounting  to  an  entry  to  satisfy  the  4  &  5 
Anne,  c.  16.  They  amounted  to  actual  seisin 
and  possesaton ;  and  iirom  that  time  the  poa* 
session  baa  not  been  adverse.  From  that 
time  too  the  ksior  of  the  plaintiff  was  en- 
titled to  the  renti  for  the  rent  fUlows  the 
reveruon— G^Uft.  ZVii.  ItS. 

Lord  Tenterdtn. — I  think  the  lessor  of 


the  plaintiff  is  entided  to  reeaver.  AH 
which  took  place  between  1790  and  1804 
was  eqoivocal.  The  receipt  of  the  rent 
mi^  nave  been  for  the  ancestor ;  and  if  it 
waa  reeeived  by  the  younger,  it  might  have 
been  recovered  for  the  elder  brother.  But, 
in  1SU4,  the  tenant  paid  half  a  year's  r«tt 
to  the  elder  brother,  and  thereby  admitted 
him  to  be  his  landlord.  There  was  also 
the  cutting  of  the  timber.  These  acta 
amounted  to  a  seisin  in  the  elder  brother. 
Then,  if  he  was  landlord  in  1804,  nothing 
has  taken  phuse  since  to  divest  him  of  hu 
interest.  This  leads  to  the  next  question- 
as  to  the  necessity  of  a  notice  to  quit.  The 
defence  to  this  action  is  by  a  person  wbo 
daims  to  defend  as  landford  of  the  tenant 
through  the  younger  brother ;  and  Cowdery, 
the  tenant,  ia  set  up;  and  it  is  contended 
that  a  notice  was  necessary.  But,  if  tke 
defendant  relies  upon  Cowdery's  tenancy,  he 
must  be  bound  by  Cowdery's  acta ;  and 
Cowdery  has  disclaimed  the  tenancy.  The 
letter,  in  this  respect,  is  perfectly  clear.  It 
admits  that  a  tenancy  existed  at  one  time  ( 
but  states  that  it  has  ceased  for  some  yeara, 
and  that  of  coarse  must  have  been  before 
the  day  laid  in  the  demise. 

Mr*  Juitie*  Bayky  delivered  the  same 
opinion  upon  all  die  pointB ;  and  reforred  to 
the  ease  of  Morrii  v.  Pvgk  (6),  as  shewing 
that  in  an  acticn  of  trover,  a  refusal  to  de- 
liver is  evidence  of  a  previoua  eonvermn. 

Mr,  JiuUee  Littledale  concurred. 

Mr.  Jmttic*  Parke,  having  been  in  the 
cause  while  at  the  bar,  gave  no  opinion. 

Pottea  to  the  pUuni\ff, 


1880.     >        BUCBTTS  t).  Lxwia. 

May  14.  3  (In  Error.) 

Error — Corlr. 

1.  Where  a  genertd  juigmeiU  i»  gPHiiJor 
a  defendant^  and  eottt  lasted  getur^ltf^  U  u 
no  t^ection  tipon  error,  that  tome  i^&e  4e- 
fendant'e  pleat  are  badttrnd  that  o9$l*impmr 
to  koM  bee*  allomed  ia  Aim,  or  wett^  the 
hadatfor^  gooipieae* 

X.  J  dtffimdaiU  in  erntr,  who  mtt^to 
feidaiU  m  the  ori^ul  acfim,  u  cnliflsd^ 

(6)  SBanews,  iMf. 
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mfm  jitigmam  effnudt  to  wilf  m  mw, 
inder  fibc  8  ^  9  0^m.  S.  c.  1 1 ;  aUhtrngk  thg 
juigmmtt  in  tkt  comt  belom  hat  not  been 
■ipQii  dtnn$FftFt 

This  was  a  writ  of  error  from  tbe  Com- 
mon Pleas.  Tlie  action  was  in 'trespass. 
The  defendsnt  pleaded  several  pleas  ;  one 
of  which,  it  was  admitted,  was  good,  and 
covered  the  declaration.  Issues  were  joined 
oa  those  pleas;  and  ultimstely,  judgment 
was  given  generally  for  the  defendaQt,  and 
bis  costs  were  taxed. 

Mr.  Serjeant  £.  Lams,  for  tbe  plaintiff, 
now  contended,  that  judgment  should  be  re- 
versed :  for  though  one  good  |dea  covering  tbe 
whole  dedaratioPt  was  ao  answer  to  the  ac- 
tion, yet,  if  there  was  any  one  bad  plea,  the 
general  iudgment  .could  not  be  maintained, 
inasmu^  as  the  defendant  had  a  general 
judgment,  and  costs  generally,  including  the 
costs  of  the  bad  plea.  And  he  contended  that 
the  Court  had  no  more  power  to  apportion 
general  costs  over  good  pleas,  than  they  had 
to  apportion  general  damages  over  good 
counts.  He  relied  on  Evcrard  v.  Patter- 
Mii(l),  as  shewing  that  the  Court  can  only 
apportion  where  die  damages  are  distinctly 
capable  of  reference  to  the  good  counts. 

Mr.  Campbell,  contra,  was  stopped. 

Lord  Tmterden.— If  any  one  plea  be 
good,  it  shews  that  the  plaintiff  has  no  cause 
of  actioit.  The  remaining  part  of  this 
judgment  is  for  costs. ;  and  it  is  now  ob- 
jected, that  this  judgment  ia  for  costs,  as 
well  of  bad  pleas  as  of  a  good  plea,  which 
alone  answered  the  action ;  and  tlierefore 
we  are  asked  to  reverse  this  judgment.  But 
first,  I  ahould  say,  1  am  not  at  all  prepared 
to  say,  that  the  giving  these  costs  to  de- 
fendant was  wrong.  It  was  the  plaintiff's 
own  fault  that  they  led  to  expense  upon 
him.  He  might  have  demurred  to  tbem. 
He  put  tbe  defendant  to  the  expense  of 
going  to  trial  upon  them.  He  might  have 
applied  to  the  Court  below,  to  limit  tbe 
Caution  of  costs  to  the  good  j^eaa ;  but 
even  sucban  appHcatioD  would,  1  think,  be 
merely  to  the  ducretion  of  the  Court. 

Mr*  Justice  Baj/lej/. — I  do  not  see  how  it 
is  possible  we  could  reverse  the  judgment, 
it  clearly  aj^peariog  to  ua  that  the  [diMntiff 

(t)  6  TsMt.  645 ;  s.  c.  t  Msish.  304. 


has  no  cause  of  actiwi.  We  could  not 
properly  award  a  o«ntr«  de  novo*  As  to  tbe 
costs  fi>r  the  bad  pleas,  it  was  the  plaintiff's 
own  fault  that  those  costs  were  mcurred. 
I  quite  agree  that  we  cannot  aj^rtion ; 
and  we  certainly  have  no  power  to  order 
the  oflBcer  of  the  court  below  to  review  his 
taxation.  For  the  reason  given  by  my 
Lord,  the  proper  course  for  the  plaintiff 
to  take,  was  to  apply  to  the  court  below 
to  limit  the  costs  to  the  good  pleas. 

Mr.  Justice  LUtledale  and  Mr,  Juttiu 
Parke  concurred. 

The  defendant  being  allowed,  by  the 
Master,  his  cmts  upon  the  writ  of  error, 
a  rule  was  afterwards  obtained,  in  Trini^ 
term,  by  Mr.  Serjeant  E.  Lam$t  why  the 
entry  of  the  judgment  as  to  those  costs 
should  not  be  suyed,  on  the  ground,  that 
it  had  been  expressly  decided  in  GoltUng 
V.  Dias  (2).  that  the  statute  8  &  9  W.  S.  c. 
11.8.  2,  which  gave  costs  in  error  to  a  de- 
fendant, applied  only  to  judgments  given 
ta(£nnurrer  in  the  court  below. 

In  that  term,  cause  was  shewn  by — 
Mr.  Campbellt  who  contended  that  the 
case  came  not  only  within  the  mischief, 
but  within  the  words  of  the  statute,  which 
provides,  "  if  any  person  shall  commence 
or  prosecute,  m  my  courf  i^  record,  axt 
AOTioH,  plaintt  or  suit,  wherein  upon  de- 
murrer, either  by  plaintiff  or  defendant, 
judgment  diall  be  given  by  tbe  court 
against  such  plaintiff;  or  if,  at  any  time 
after  judgment  given  for  the  defendant  in 
any  such  action,  the  plaintiff  shall  sue  any 
writ  of  error,  and  judgment  shall  be  affirm- 
ed, the  defendant  shall  have  his  costs." 
The  words  "  such  action,"  may  be  con- 
nected, by  themselves,  with  the  words 
"  wherein  judgment  shall  be  given  ;"  and 
to  give  effect  to  the  intention  ofthe  legisla- 
ture, as  recited  in  the  preamble,  the  Tatter 
construction  ought  to  be  put  upon  those 
words.  Had  the  plaintiff  demurred  to  the 
defendant'a  pleas,  and  the  defendant  had 
obtained  juc^gment,  and  the  plaintiff  had 
then  broiwht  a  writ  of  error,  the  defen- 
dant would  have  been  entitled  to  the  costs 
of  the  writ  of  error.  But  tbe  plaintiff 
not  demurring,  has  placed  the  defendant 
under  a  greater  expense;  and  he  now 
(«)  lOEist,*. 
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wishes  to  take  advantage  of  his  own  vex- 
atious conduct.  The  case  of  GoUUng  r. 
Diat  ought  not  therefore  to  prevail  as  an 
authority. 

Mr.  SerjearU  E.  Lams,  contr&,  relied 
upon  the  case  of  Oolong  v.  Dku. 

The  Court  took  time  to  consider ;  and 
on  the  6th  of  July— 

Lord  Tenterden  delivered  their  opinion. 
— [After  stating  the  facts  necessary  to  lead 
to  the  point,  his  Lordship  proceeded] — 
This  rule  was  obtained  upon  the  authority 
of  the  case  of  Golding  v,  Diat,  in  wbit^ 
the  Court  certainly  held,  that  the  statute 
in  question  related  only tojudgnients  given 
on  -  demurrer  in  the  conns  below.  The 
material  clause  is  as  follows : — *'And  foras- 
much as  for  want  of  a  au£Qcient  provisioa 
by  law  for  the  payment  of  costs  of  suit, 
divers  evil-disposed  persons  are  encou- 
raged to  bring  frivolous  and  vexatious 
actions,  and  others  to  neglect  the  due  pay- 
ment of  their  debts ;  be  it  enacted,  that 
if  any  persoii  shall  commence  or  prosecute 
in  any  court  of  record,  any  action,  &c., 
wherein,  upon  any  demurrer  either  by 
plaintiff  or  defendant,  &c.,  judgment  shaU 
be  given  by  the  Court  against  such  plain- 
tiff; or  if,  at  any  time  after  judgment  given 
for  the  defendant  in  any  such  action, 
plaint,  or  suit,  the  plaintiff  shall  sue  any 
writ  of  error  to  annul  the  said  judgment, 
and  the  judgment  shall  afterwards  be 
affirmed  to  be  good,  or  the  said  writ  of 
error  shall  be  discontinued,  or  the  plaintiff 
shall  be  nonsuit  therein,  the  defendant  in 
every  such  action  shall  have  judgment  to 
recover  his  costs  against  every  such  plain- 
tiff, and  haVe  execution  for  the  same." 
Upon  considering  this  clause,  we  think  the 
words  "such  action,  plaint,  or  suit,"  mean, 
in  the  ordinary  construction  of  the  words, 
"  any  action,  plaint,  or  suit,  in  any  court 
of  record,"  and  do  not  refer  to  the  whole 
of  the  sentence  which  precedes,  so  as  to 
confine  the  remedy  to  those  actions,  &c., 
in  courts  of  record,  in  which  judgment  it 
given  against  the  plainUff  upim  demurrer. 
Besides,  the  present  case  is  within  the 
mischief  contemplated  by  the  act ;  and  if 
it  be  reasonable  to  give  a  defendant  his 
costs,  where  a  question  of  law  is  decided 
in  his  favour  upon  demurrer,  it  is  at  least 
equally  so,  where  the  plaintiff  waiu  till  a 


subsequent  stage  of  the  cause,  when 
greater  expense  has  been  incurred,  and 
takes  the  same  objection  after  jud^pnent, 
which  he  might  have  done  upon  demurrer. 
Noauthorities  were  cited  upon  this  question, 
except  that  of  GWdnw  v.  Dim  ;  but  in  a 
case,  Fergutw  v.  Bam&n$on  (3),  it  appears 
to  have  been  the  opinion  of  Lord  Chief 
Justice  Lee,  that  this  statute  applies  to  all 
cases  of  writs  of  error  after  judgment  for 
the  defendant.  We  think  that  the  defen- 
dant is  entitled  to  his  costs,  and  do  not 
yield  to  the  authority  of  the  case  cited  in 
the  argument,  which  does  not  appear  to 
have  been  very  fully  discussed.  The  case 
in  Strange  does  not  appear  by  the  report 
to  have  been  then  brought  before  the 
Court. 

Rule  ditehai^HL 


1830.    \  OOODTITLE  d.  DAVID  e.  WILLIAMS 

May  18.3 

Will—'lUpt^eathm. 

I.  ^  codicil,  duly  attested  by  three  tint- 
nessetf  referring  to  the  «iU,  and  desired  by 
the  testator  to  be  taken  at  fiart  of  hit  tsiU, 
pastes  freehold  property,  acqmred  between 
tlie  publication  of  the  irill  and  that  of  the 
eodicU;  unless  an  intention  to  tht  contrary 
appear, 

X.  A  tettalor  by  hit  mli'deeited  the  ren^ 
due  to  hit  wife  in  fee.  He  ajiemardt  pw- 
cliated  freehold  properly,  arid  made  a  con- 
veyance of  jtarl  to  uses  which  rendered  the 
conveyance  void  under  the  Statute  of  Mort- 
main, Subsequently,  by  a  codicil,  he  gave  a 
life  interest  to  hit  wife  in  the  whole  of  the 
after-purchased  property  ;  with  remainder  to 
other  persont : — Held,  that  no  intention  ap- 
peared against  passing  the  tubsequenily-ae- 
quired  property ;  and  consequently,  that  the 
part  which,  by  reason  of  the  void  conveyance, 
fell  into  the  residue,  patted  to  the  w^e. 

This  came  before  the  Court  upcn  a  writ 
of  error  from  the  Great  Seasiena  of  G8s- 
morgan.  The  jury,  on  the  trial  of  the 
cause,  foimd  a  speeial  verdict  to  the  fol- 
lowing effect. 

David  Thomas  made  his  will,  duly 
attested  to  pass  real  esutes.  He  devised 
(S>-lBtTM|S,lM4. 
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certain  property  to  trusiees,  to  the  t»e  of 
bis  wHe  far  life ;  remainder  to  the  use  of 
eeitain  nephews  therein  mentioned,  and 
their  issue.  He  then  devised  thus — "  And 
I  do  hereby  give  and  devise  all  the  rest  of 
my  real  estate  whatsoever  and  wheresoever 
•itaate,  (not  hereinbefore  particularly  de- 
vised,) unto  my  said  wife,  her  heirs  and 
assigns  absolutely  for  ever."  The  residue 
of  the  personalty  was  devised  in  the  same 
terms,  subject  to  a  certain  anmul  payment 
for  a  limited  time ;  and  he  appointed  hia 
wife  sole  executrix. 

The  testator  afterwards  pnrdiased  a 
piece  of  land  and  diree  messuaffes  thereon, 
nd  took  a  conveyance  thereof  to  himself 
in  fee;  he  built  other  houses  upon  this 
land.  A  part  of  the  property  he  so  pur- 
chased  was  the  subject  of  this  action. 

After  that  purchase  be  made  a  codicil, 
which  he  thereby  directed  to  be  taken  as 
part  of  his  will ;  and  which  then  went  on 
thus : — "  Whereas  I  did  by  my  last  will, 
bearing  date,  &c.  give,  devise,  and  be- 
queath all  the  real  and  personal  estate  I 
was  then  possessed  of,  in  the  manner  therein 
mentioned;  and  which  will  I  do  hereby 
ratify  and  confirm." 

He  then  mentioned  the  porehase  be- 
fore stated ;  the  buildii^ ;  a  lease  he  hi^ 
granted  of  a  part ;  and  he  then  devised  all 
the  property  he  faad  sq  purchased  to  his 
wire  far  life.  After  her  decease,  he  devised 
diflerent  portions  which  were  not  the  sub- 
ject of  this  action.  But  that  which  was 
the  subject  of  this  action,  was  property  de- 
ansed  by  the  lease  for  a  long  term  of  years, 
at  a  pepper-corn  rent,  to  uses  which  made 
it  void  under  the  Statute  of  Mortmain. 

The  lessor  of  the  plaintiff'  was  heir-at- 
law  to  the  wife. 

The  defendant's  wife  waa  heir-at-law  to 
the  testator. 

The  question  then  was*  vf^ther,  under 
the  dreunatanees,  the  property  purchased 
after  the  will,  and  vriiien  did  not  pass  wider 
the  specific  devise  fay  the  codicil,  by  reason 
of  tlie  lease  being  void,  passed  to  the  wife 
under  the  residuary  clause  in  the  will,  or 
whether  it  passed  to  the  heir-at-law  of  the 
tesutor,  on  the  ground  that  he  died  intes- 
tate as  to  that  part. 

The  Court  below  were  of  opinion  that 
the  cf>dicil  operated  as  a  republication  of 
the  will,  as  to  proper^  purchased  after  the 


will;  consequently,  that  it  passed  to  the 
lessor  of  the  plaintiff,  as  heir-at-law  to  the 
wife:  and  they  gave  judgment  for  the 
plaintiff. 

A  writ  of  error  having  been  brought  to 
reverse  this  judgment,  and  general  errors 
having  been  assigned — 

Mr,  Taimton  appeared  for  the  defen- 
fendants  below,  against  the  judgment. 

After  the  case  of  Plgott  v.  ffWfcr(l), 
in  which  this  subject  was  before  discussed, 
and  in  which  an  elaborate  judgment  was 
given  by  Sir  William  Grant,  it  is  probably 
too  late  to  contend  against  the  general  rule, 
that  a  codicil  attested  by  three  ifritnesses 
will  pass  freehold  property  acquired  be- 
tween the  date  of  the  will  and  codicil,  unless 
a  eontrary  intent  appear : — that  case  too 
was  followed  by  Goodlitle  d.  fVoodhouse  v. 
Meredith(Jt).  But  it  is  always  a  question 
of  intent  to  be  collected  from  the  language 
of  the  two  instruments  themselves.  Now, 
in  this  case,  there  are  two  circumstances 
from  which  tt  may  be  collected,  that  the 
testator  had  no  intention  to  pass  the  whole 
of  the  afVer-purchaaed  property.  First, 
the  testator,  speaking  of  his  will,  expressly 
describes  the  property  he  dealt  with  by 
that  instrument,  as  property  he  was  tkem 
(that  is,  at  the  time  of  the  will)  possessed 
of;  secondly,  the  limited  devise  to  the  wife 
for  life,  in  the  aftef-purchaaed  property, 
diews  that  this  was  the  whole  of  the  in- 
terest which  he  intended  she  should  take 
in  that  property :  the  construction  to  be 
contended  for  by  the  other  side,  would 
contradict  this  intent.  It  follows,  that  only 
the  part  of  the  after-purchased  property, 
which  was  specifically  mentioned  in  the  co- 
dicil, passed;  and  the  testator's  heir-at-law 
ia  entitled. 

Mr.  BetftiokUt  oontr&,  was  sto^^d. 

Lord  TetUerden. — It  has  been  long  es- 
tablished, that  a  will  and  a  codicil  are  to  be 
construed  t<^ther  as  forming  one  instru- 
ment ;  and,  no  doubt,  a  codicil,  properly 
attested,  will  pass  property  acquired  be- 
tween the  time  of  the  will  and  that  of  the 
codicil,  unless  an  intention  to  the  contrary 
shall  appear.  X  see  no  such  contrary  in- 
tenticm  in  this  case ;  the  whole  is  consis- 
tent.   He  confirms  the  will,  and  directs 

(t)  7  Vm.  98. 

(f)  t  Msa.&Sclir.S. 
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the  codicil  to  be  taken  as  part  of  it ;  I 
have  no  donbt  of  his  intention  to  dispose 
of  the  afler*  purchased  property. 
The  other  Judges  concurring — 


1 880.      \  DOB  Cf.  CALTXaT  AMD  0VHBB8 

May  18.  5  v.  aiiD. 

Covenant — Brewer* t  House. 

1.  Semble — that  a  cooenant  by  tenatA 
nitk  a  brewer  landlord,  to  purohate  of  him 
all  the  heer  which  shaU  be  sold  on  the  pre- 
mitet,  it  not  a  eovennnt  nhiek  would  ftan  $9 
the  aaagnee  of  the  lettor. 

Z.  Bui  even  if  tuehcooenant  should  to  f>Mti 
it  cannot  be  enforced,  where  tlie  buunesi  of 
the  original  breiver  landlord  it  not  emrriedon 
at  the  tame  place  by  the  attignee* 

This  was  an  ejectment  to  recovev  a 

Kublic-house,  in  the  parish  of  St.  Geor^* 
[iddlesex.  At  the  trial,  heSan  IjwA 
Tenterden,  at  the  adjourned  sittings  after 
Trinity  term,  18S8,  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of 
the  Court  on  the  following — 

CASE. 

Mary  Chapman  and  Anne  Chapmsn 
being  seised  in  fee  of  an  estate  in  the 
parish  of  St.  George,  Middlesex,  of  which 
the  premises  in  question  formed  part,  by 
indenture,  dated  18th  of  February  180S, 
made  between  said  Mary  and  Anne  Chap- 
nan,  of  the  one  part,  wd  John  PhOippc 
and  Samuel  Miall,  brewers  and  co-part- 
ners, of  the  odier  part,  in  eonsideratiai  of 
the  expense  which  said  Philipps  &  MlaU 
had  been  and  would  be  at.  in  erecting  and 
finishing  the  buildings  thereinafter  demis- 
ed, and  of  the  rents  and  covenants  therein- 
after reserved,  ftc,  M.  and  A.  Chapman 
demised  to  Philipps  &  Miall  the  parcel  of 
ground  in  the  indenture  described,  with 
Uie  mrasuage  or  tenement  and  buildings 
thereon  erected,  (and  which  were  the  pre- 
mises sought  to  be  recovered  in  this  action); 
to  hold  unto  said  Philipps  &  Miall,  their 
executors,  administrators,  and  assigns,  from 
Michaelmas  day  then  last  past,  for  the  term 
of  ninety-eight  yean,  at  the  yearly  rent 
of  51.  St, 


Philipps  &  Miall  havi^  6nished  the 
mesa  lage  and  buildings,  by  an  indentofe, 
made  the  18th  of  January  1805,  and  exe- 
ented,  between  Philipps  &  Miall,  of  the 
one  port,  tfierein  described  as  of  the  Star 
Breiriionse,  Wapping,  and  Joha  Reid,  the 
defendant,  of  the  other  part,  in  consi^kon- 
tioo  of  60QI.  to  them  paid  by  the  said 
Reid,  and  of  the  ycsriy  rant  aad  of  the 
eorenanti,  &c.  on  the  tenant's  or  leasee'e 

Sirt,  leased,  set,  and  let,  unto  the  said  Jdu 
eid,  the  said  parc^  of  ground,  with  the 
messuage  and  buildings  so  latdy  erected 
and  then  standing  thereon,  to  hold  to  said 
Reid,  from  Michaelmas  then  laat(]804),  for 
ainety-six  years,  wantii^  ten  days,  at  the 
yearly  rent  of  51.  5t.  Reid  thereby  cove- 
nanted with  Philipps  8s  Miall,  their  axe* 
cutors,  administrators,  Mtd  assigns,  amcM^t 
other  things,  lluit  he,  Reid,  bia  execotort, 
administratonh  or  assigns,  would-  at  all 
times  during  the  term  therein  demised, 
(if  a  licence  for  such  parpose  could  be 
obtained,)  keep  and  use  the  said  premtsea 
as  a  public  or  victuallnig-bouser  and  wonM 
firom  time  to  time,  and  at  all  tnMs  dnrii^ 
the  term,  purchase  and  take  of  and  from 
Philipps  &  Miall,  their  exeoutors,^  admi^ 
nistrators,  or  assigns,  or  tfaetr  sueeeasors, 
in  their  late  or  present  trade  as  brewers, 
all  the  porter,  ale,  and  twopent^,  or  amber, 
(or  such  of  tbe  said  liquors  respectivdy  as 
by  them  should  be  brewed  for  sale,)  as 
should  be  sold  or  disposed  of  in  or  upon 
the  said  premises  or  any  part  thereof ;  pro* 
vided,  and  on  condition,  nevertheless,  that 
Philipps  ft-  Miall,  their  executors,  edms* 
nistrators,  and  assigns,  or  Aeir  successors, 
as  ^bresaid,  aboind  famish  and  anpp^r 
said  Reid,  his  execQtors,  admiaistratori, 
under-tenants,  or  assigns,  with  such  liqnon 
or  articles  respectively  of  a  good  qiulity 
and  in  snfilcient  quantities,  at  fair  aad 
reascmable  prices,  with  such  aUewances  as 
were  usual  and  cnstomaiy  on  sudi  ocea* 
sions,  and  take  back  and  retch  away  tach 
and  so  much  of  the  said  vtides  respec- 
tively, as  should  be  deemed  bad  and  un* 
saleable,  and  be  iUBap|»t)ved  of  1^  the  on»> 
tomersnsing  the  said premises,and  sending 
and  supplying  other  good  and  wh<dcaome 
liquors  or  articles  in  the  room  of  such  as 
should  hare  been  comfdaiacd  of  and  ratnm- 
ed,  ponded  the  same  shondd  not  have  besii 
spoiled  or  damaged  by  way  malpractices 
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ffr  MM—rfigniniiii  ^  Brid,  Im  cuaiton, 
WnHMHfiHiTw»  iMMieivtCBaiiU,  or  awigM. 
Piwrided  alwEyi,  and  upon  oonditKm  that 
if  tlw.  «id  rau  diouid  be  trapaid  for  fimr- 
Mco  dugrs  nut  after  the  days  on  vhiok  the 
•ame  ^igbt  to  have  been  fiaidi  '*  ar  in  caie 
of  fthfr  fartaab  or  noA-pecfiirmaneD  of  any 
of  the  ffovoaants  or  a^nements  hcraia- 
bafora  OMttaiacd  on  tbe  part  of  .hina,  tbe 
•kidJobn  Raid,  hiaexeeslon«  administra- 
ton^.or  aaaigtiB,  tbati,  and  in  my  or  oilhet 
of  Ifae.aaid  caaei,  it  ahaU  be  lawfal  for  the 
wid  Philippe  &  Miall,  their  exccotora,  ad« 
miaietratcHrey  ot  Magna,  at  aay  time  tfaew- 
afbr  into  mad  apan  tbe  eaid  daanieed'  pre>> 
misear  or  any  aart  thereof  in  tba  nana  of 
tha  whole,  whoJIy  to  TMntev  and  the  Mnne 
ta  haive  bgain/* 

At  tine  of  tbe  making  of  the  Uat* 
uentioBed  lease,  Fbilippa  &  Miall -easried 
on  trada  -aa  brewera,  in  partnerah^  itiit 
werelandlardaof  a  nomberof  other  iwbtie^ 
houses,  which  they  supplied  with  beer* 
Their  trade  was  at  that  time  carried  oa  at 
a  place  called  the  Star  Brewhouse,  at  the 
New  Crane,  GTavelFlane,.Ratdiff^highwiiy. 

The  said  John  Reid  entered  into  and  was 
possessed  of  the  demised  preimsee,  under 
the  lease  of  1 and,  by  his  mder-tenuita, 
pnrebased  of  Philippe  &  Miall  «he  beer 
aonenmed  upon  Aa  prenuses  in  question, 
antil  by  an  indenture,  bearing  date  the  let 
wi  November  1805,  made  between  John 
Philip^  the  elder,  of  the  first  pert,  the 
said  Philtppa  &  Miall,  of  tiie  second 
put,  Thomas  1  aylot)  of  the  third  pari,  and 
Xhomaa  Stanley  and  John  Cass,  of  the 
fearth  part,  fbr  the  oonaiderationa  therein 
iMntioned,  all  the  premises  in  which  tbe 
brewery  of  Philipps  &  Afiall  was  then 
eavried  on,  andall  the  stock  in  trade,  goods, 
eflfeccs,  and  thii^s  whatsoever  belon^ng  to 
tbe  said  trade,  tc^etber  with  the  said  trida 
or  badiHse  of  Philipps  &  Miall,  were  as- 
wgned  to  Stanley  &  Cass;  and  by  anothev 
indenture  of  the  same  date,  made-bctween 
the  same  parttea,  aH  the  estate  aodinterest 
of  Philipps  &  Miall,  of,  in,  and  to  all  the 
public-houses  of  which  they  were  land- 
lords, and  amongst  others  the  publio-hovse 
and  premises  in  question,  were  assigned  to 
Stanley  ft  Cass.  By  virtue  of  those  as- 
signments,, Stanley  &  Cass  entered  upon 
and  became  poaaessed  of  or  interested  in 
Vol.  Till.  K.B. 


aB  the  pitonnses  ootninised  tlteKfai  respso^ 
tively,  and,  from  tbe  data  thereof,  niey 
carried  on  tha  bnsfaiess  which  hsd  been 
before  carried  on  by  Philipps  St  Miall ; 
and  tbe  under-tenants  of  the  defendant, 
Reid,  and  the  other  cnetomers  of  the  old 
firm,  continued  to  deal  with  Stanley  St 
Cass,  until  by  articles  of  agreement,  made 
the  81st  of  May  180G,  between  Stanly 
&  Cass,  of  the  one  part,  and  Charles 
Calnrt,  for  and  on  behalf  of  Felix  Calvert 
&  Co.,  of  tbe  other  part,  reeitsng  that  Felix 
Calvert  &  Co.  had  contracted  and  agreed 
with  Stanley  ft  Cass  for  the  pnrebase  of 
tfie  said  brewery,  plant,  stock,  and  bnshiess, 
and  ibr  tin  tnesanagest  teMments,  or  vie- 
taallui^houBes  bdongiag  to  the  said  trade, 
nad  also  for  the  debts  doe  and  owing  to 
the  said  trade,  it  was  agreed  that  Stanley 
&  CasB  should,  iwimedtately  upon  the 
execution  of  the  said  arUcles  of  agree- 
inent,  deliver  possession  to  Felix  Calvert 
&  Co.  of  all  and  siagnlar  the  said  brewery, 
plant,  stock,  and  business,  stables,  mes- 
sn^s  and  premiaes,  and  also  all  the 
leases  of  the  victualling-houses  belonging 
to  the  said  trade,  and  tiie  several  assign- 
ments thereof.  And  it  was  further  agreed, 
that  Stanley  ft  Cass  ritouM,  upon  tlw  f«- 
qaest  of  'Felix  Calvert  ft  Ca,  well  and 
sufficiently  asa^  unto  Robert  Calvert  and 
Charies  Calvert,  two^the  {nKners  in  the 
house  of  Felix  CaWert  &  Co.,  for  the  use 
of  tliemselvcs  nntl  their  partners,  all  and 
every  the  said  brewery,  plant,  stock,  and 
bii-iiiiess,  niessiinges  and  premises,  utensils, 
and  other  thing':,  witli  the  aforesaid  leases, 
assignments,  and  other  instruments. 

Felix  Calvert  &  Co.  too^oosses^ioi^^  ac- 
cofitt^  to  die  terms '  bf  tKe  sud  agree- 
ments; and  afterwards,  (John  Cass  having 
died  in  tbe  roeantdme,)  by  an  indenture, 
defied  9th  of  Januarji  1816,  and  made  Iw 
twean  said  Thomas  Stanley,  of  the  first 
;  Geoige  Cass,  the  elder,  Thomas  Wal>- 
.  and  Blua  Cass,  executors  of  said  John 
Cass,  of  tlie  second  part;  and  said  Robert 
Calvert  and  Charles  Calvert,  of  the  third 
part;  all  the  said  brewery,  plant,  stock,  trade 
and  business,  messuages  and  premises,  and 
all  the  said  leases,  assignments,  and  other 
instruments,  including,  amongst  others,  the 
lease  of  the  public>house  and  premises  in 
questicm,  wera  assigned  to  the  said  Robert 
t  u 


Digitized  by 


COURT  OF  KING'S  BENCH: 


Cdrert  and  Charles  Calvert,  fiir  die  benefit 

of  Felix  Calvert  &  Co. 

Robert  Calvert  died  in  1821. 

The  firm  of  Felix  CaWert  &  Co.  after 
the  taid  purchase,  and  after  taking  posses- 
sion under  the  articles  of  agreement,  re- 
moved the  plant,  &c.  of  the  Star  Brew- 
house,  New  Crane,  to  a  brewery  in  Thames- 
street,  and  they  have  from  thence  hitherto 
earried  on  there  the  said  trade ;  and  the 
premises  at  New  Crane  have  been  convert- 
«d  to  other  purposes,  and  have  not  since 
been  used  as  a  brewery.  The  premises  at 
New  Crane,  and  the  brewery  in  Thames- 
street,  are  nearly  two  miles  apart.  The 
publie-house  sought  to  be  recovered  in 
this  action,  is  situate  between  them,  but 
nearer  by  two^thirds  to  the  New  Crane 
than  to  Thames- street.  The  brewery  in 
Thames-street  is  at  a  distance  suflBciently 
near  and  convenient  for  serving  the  public- 
bouse  with  beer ;  and  the  occupiers  thereof 
have  r^ularly  dealt  with  Felix  Calvert  & 
Co.  from  the  time  tbey  purchased  as  afore- 
said, until  the  19th  of  December  1827, 
when  the  present  oecapier  took  possession. 
He  has  not  purchased  nof  beer  of  Felix 
Covert  &  Co.,  but,  from  the  time  his 
taking  possession,  he  has  purchased  the 

Sorter,  sold  upon  the  premises,  of  Messrs. 
oare  &  Co.,  alleging  that  he  has  con- 
nexions in  that  house. 

The  question  for  the  opinion  of  the 
Court  was,  whether  the  lease  was  fwfeited, 
by  reason  of  the  occupier  of  the  demised 
public-house  having  refused  to  purchase 
beer  from  Felix  Calvert  &  Co.,  and  having 
purchased  the  beer  sold  upon  the  premises 
from  other  brewers. 

Mr.  CbmpM/,ferthe  phiintiffs.— There 
can  be  no  doubt  that  the  covenant  itself  is 
good ;  though  it  is  to  be  regretted  that 
such  a  covenant  was  ever  al&wed :  Hal' 
combe  v.  /fefrion(l),  Jonet  v.  Edney,  and 
Cooper  r,  TwibiU{2).  But  it  will  be  said 
that  this  is  not  a  covenant  running  with  the 
land  ;  and  that  it  is  merely  personal  with 
the  original  lessors.  But  the  cases  of 
Jowrdmn  v.  WUion  (3),  Vyvyoh  v.  Arthur 

I)  t  Campb.  391. 
t)  9  Cwnpb.  ns,  «86. 
<8)  4  Ban.  &  Aid.  MC. 


(i),  and  Sampaom  Sagttrhy  (5),  ettablisfi 
the  principle,  that  if  the  perfornlnce  of 
the  coveiuint  be  beneficial  to  the  rever- 
sioner in  respect  of  the  lessor's  demand, 
and  to  no  other  person,  his  assignee  may 
sue  upon  it ;  bat  if  it  be  benefitnal  to  the 
lessor  without  regard  to  his  eontimiii^ 
owner  of  the  estate,  it  is  a  mere  oollaleral 
covenant,  upon  which  the  assignee  eannot 
sue.  [See  the  cases  collected  in  Comifn** 
Landlord  and  Tenant^  by  Chilton,  p.  2fi9.] 
Trying  the  present  case  by  that  lest,  there 
tan  be  no  doubt  tbat-the  subject-matter  of 
Uiia  covenant  related  solely  to  the  premtsM. 
The  next  piwit  which  vriH  be  made  by  the 
other  sidsr  is,  on  the  assignment  by  die 
lessors,  of  the  trade  and  business  to  the 

EIsintiflT,  and  the  removsl  of  their  business. 
>ut  this  is  a  matter  immaterial  to  die  de- 
fendant. If  the  beer  brewed  by  the  plsin- 
tiflTs  were  bad,  or  the  distance  at  which  they 
carry  on  their  business  were  incommodious, 
it  might  be  di6brent. 
ilfr.  F,  PoUock,  contrft,  was  stopped. 

Lord  Tenterd^ — Tha  covenant  in  this 
ease  [here  his  Lordship  read  it,]  appears  to 
be  the  lessee  with  die  lessor,  who  at  that 
time  carried  on  the  Star  Brewery,  that  he 
should  purchase  from  them,  their  assigns,  or 
their  suoeessors,  in  their  Iste  or  present 
trade  as  brewers,  all  the  porter  which  should 
be  sold  upon  the  premises.  What  might 
be  the  effect  of  this  covenant  so  bug  ss  the 
business  was  carried  on  in  the  same  place 
by  the  assignee,  is  a  question  we  are  not 
called  upon  to  determine.  But  Calvert  8c 
Co.  have,  I  think,  put  an  end  to  the  cove- 
nant  altogether.  I  cannot  well  understand 
the  selling  of  a  trade  or  busibess  generally; 
but  I  can  unferstand  the  selling  of  a  trade 
ov  business  carried  on  at  a  psrtwtdar  place, 
and  which  is  called  the  sellii^  of  the  good- 
will. But  this  covenant,  in  reason  and  sense, 
appears  to  me  confined  endrdy  to  the  Star 
Brewery. 

Jifr.  Jtutiee  Bayley* — If  it  were  necessary 
to  decide  whether  this  covenant  bound  any 
but  the  original  parties,  I  should  probably 
have  thought  that  the  principle  laid  down 

(4)  1  B.  &  C.  410 :  ■.  e.  S  D.  &  R.  670;  c  1 
Liw  Joarn.  K.B.  1311. 

(5)  9  B.  &  C.  5PA.  (afflnwd  oo  mor.  1  Cr.  &  J. 
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ID  the  case  of  The  Mayor  of  CtmgUttm  t. 
Patt'tson  (6)  applied  here.  The  subject- 
matter  of  the  covenant  does  not  afiect  the 
land,  or  the  mode  of  cultivation,  or  of  occu- 
pation. I  abould  say*  it  cannot  affect  tlie 
premises  at  all.  But  it  is  not  necesaary  that 
1  should  express  a  decisive  opinion  on  that 
point*  as»  upon  the  othw,  I  entirdy  concur 
with  my  Lord,  for  the  reasons  he  has  given, 
that  the  identity  of  the  trade  and  business, 
llie  subject  of  the  covenant,  has  been  de- 
stroyed by  the  acu  of  CalVert  &  Co. 

Mr*  Jtutiee  Littkdale  concurred. 

Mr,  Justia  Parke,  having  been  eng^ed 
in  the  cause  while  at  the  bar,  gave  ao  o|a- 
nion. 

Pottea  to  the  Defeadant, 


1830.     \  HAMILTON,  BAST.  V.  FKWT&SSS 

May  24.  3     ahd  oTSEita. 

Pleading — Trespass — New  aisignment. 

Action  of  treepati. — Pleas,  /rstt  general 
iatue.  Secondly,  a  justi/eation,  eeUing  ttp  a 
certain  right,  Nen  oMsignmeiU,  tMt  the 
treepaMeee  leere  committed  m  exeese  of  <Ae 
exer^e  of  that  right.  No  plea  to  the  lum 
aesignment : — Held,  that,  om  the  trial,  at  the 
defendants  had  not  pleaded  to  l/te  nen  astign- 
meni,  they  cwid  not  be  aliomed  to  offer  evi- 
dence to  shew  thai  no  excess  had  been  com' 
miiledf  and  so  obtain  the  verdict ;  bnt  that 
the  pkuatiff,  on  proving  the  treepat*  commu- 
ted, wae  entitled  at  alt  events  to  a  verdict 
with  nomiaal  damages. 

The  case  was  tried,  before  Mr.  Juatica 
Bayl^,  at  the  last  Assises  for  the  county  of 
Sussex.  The  question  upon  the  trial,  and 
■ubaeqaently  on  the  argument,  turned  upon 
the  eflfect  of  the  pleadings. 

The  action  was  trespass. 

The  defendants  plewed,  first,  the  general 
issue,  whicli  covered  the  whole  declaration  : 
and  upon  which  issue  was  joined.  The  defen- 
dants also  pleaded  several  pleas  of  justifica- 
tion, under  an  alleged  right  to  clear  out  a 
water-course.  These  pleas  also  covered 
the  whole  of  the  declaration. 

The  plaintiff  took  no  issue  upon  these 
pleaa,  but  new  assigned,  that  the  defendants, 

(6)  to  EMt,  m 


(RBf,  IS80.  83] 

in  the  exerdge  of  their  right,  had  been 
guilty  of  excess.  To  this  the  defendanli 
suffered  judgment  by  defanlt. 

Upon  the  trial,  the  plaintiff  proved  the 
trespass  under  the  general  issue ;  when  the 
learned  Judge  observed  that  there  must  be 
a  verdict  for  the  plaintiff  at  all  events,  as 
there  was  no  plea  to  the  new  assignment. 
The  defendants*  counsel  submitted,  that,  as 
the  general  issue  remamed  to  the  whole  de- 
claration, and  the  special  pleas  were  admit- 
ted by  the  plaintiff,  the  new  assignment 
mist  be  cMittdered  virtually  incorporated 
in  the  declaration,  to  which  of  course  the 
general  issue  would  apply ;  and  he  proposed 
to  offer  evidence  that  no  excess  had  been 
committed.  The  learned  Judge,  however, 
waa  of  opinion  that,  as  the  pleading  stood, 
the  plaintiff,  if  any  trespass  at  all  was  prov- 
ed, would  be  oititled  to  a  verdict,  and  that 
the  evidence  could  only  be  given  in  mitiga- 
tion of  damues.  The  defendants'  counsel, 
therefore,  omred  no  evidoiee  at  all ;  and 
the  jury  having  found  a  verdict  for  the 
plaintiff'— 

Mr,  Lea»i  on  a  former  day,  moved  to  set 
it  aside. — ^Too  ranch  effect  was  given  by  the 
loamed  Judge  to  the  judgment  by  default 
upon  the  new  assqpument.  If  his  opinion 
of  the  pleadings  was  right,  it  was  scarcely 
necessary  for  the  plaintiff  to  ofier  any  evi- 
dence at  all,  except  to  prove  the  amount  of 
the  damage ;  yet  the  cases  of  House  v.  the 
Treasurer  to  the  Company  of  the  Thames 
and Isit Navigational),  Fickersv.Qallimore 
(2),  and  BotOh  v.  Ibbotson  (8),  lay  down  the 
very  contrary  of  that  proposition,  and 
shew  that  it  was  necessary  for  the  plaintiff 
to  .go  down  to  trial,  and  through  his 
whme  case,  in  order  to  get  nd  of  the  gene- 
ral issue.  Those  were  cases  in  which  the 
question  was  as  to  the  costs ;  hot  that 
question  was  diqwsed  of  upon  a  considera- 
tion of  the  effect  of  the  pleadings  upon  the 
evidence  necessary  to  be  adduced.  If,  then, 
the  plaintiff  was  bound  to  go  down  to  trial 
upon  the  general  issue,  and,  upon  that  ge- 
neral issue,  to  prove  the  whole  of  his  case, 
it  follows,  by  a  reasonable  and  a  necessary 
consequence,  that  the  defendant  is  at  liberty 

( 1)  9  B.  ft  B.  117 ;  f.  0.  6  B.  Moore.  3S4. 
(S)  SMoonftP.aW;  s. c. 6 Biag.  196 ;  7Uw 
Jmm.  CP.  8S. 
(3)  1  Young*  ft  Jer.  304. 
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by  evidence  to  wtwer  tlut  whole  ease.  It 
would  otherwise  be  unoeceMftiy  to  put  the 
plaintiff  under  such  a  peceaaityi  and  the 
uvm  of  the  trial  would  be  illuiery. 

The  Ccmi  took  time  to  ooniid«t  md 

now — 

Mr,  Jtutice  Bayky  having  stated,  to  the 
eflfect  hereipbefore  mentioaedt  a»  (o  what 
passed  upoD  the  triat — 

Lord  Tmttnkn.—'l  tfatok  there  can  be  no 
doubt  that  the  ruling  of  my  learned  Brotbet 
was  perfectly  right.  The  efibct  of  the 
pleadings  is,  that,  on  the  <me  hand,  the 
phuatiff  admits  that  the  defendants  have  a 
certain  right;  sod  the  defendants,  ob  the 
other,  have  ooknowlec^d  that,  if  it  be  proved 
he  oominitted  the  tre^iasa  at  aH,  he  cannet 
d«iy  that  in  doing  ao  he  went  b^ond  his 
right.  The  eases  cited  by  Mr.  Lew,  when 
he  anoved  for  the  role,  appear  to  be  upon 
questions  relating  solely  to  costs,  which  are 
veiy  disttnot  from  questions  of  evidence. 

Mr.  Justice  BayUy. — I  was  careful  to  see 
that  the  ease  was  fully  proved  upm.  the  ge* 
neral issue;  and, as tooneoflhedeftndeMts, 
ii  appearing  to  me  that  the  case  was  not  set 
proved,  I  directed  a  verdict  to  he  entered 
for  him. 

Mr*  Jnttiee  FarAr»— The  record,  na  it 
stood,  did  not  prevent  th^  defendants  from 
shewing  that  no  trespass  at  all  wm  oommit* 
ted.  Beyond  that,  for  the  reason  given 
by  my  Lord,  I  think  they  oould  not  ofier 
evidence,  except  to  reduce  the  dami^s ; 
and  I  thereiore  think  the  ruling  of  my  learn* 
ed  firotber  wae  right. 

Mukr^fimA 


1880 
May 


0.  > 
s4.  § 


THOVPXINS  r.  h'burkie. 


Altorney — Re-admtsswn — Lien. 

An  iUtonuyt  w£o  Mas  omitted  far  am* 
whole  year  to  take  out  kit  cert^hate,  and 
whose  admission  thereby  becomes  void,  has  ne 
elaim  against  a  client  for  butiiteu  done  mhik 
he  was  without  a  certifictttet  aWumgh  he 
^terwards  cause  kimteif  to  be  re-admitted. 
The  re-admietion  Am  w>l,Jhr  tkit  |Mr]Mwe,  a 
retro*peetn»^ffiKt. 

The  plaintiff  enplmred  Mir.  B.  N.,  on 
attoraqr*  bat  who  lud  oimtled  fbr  mors 
than  one  whole  year  to  take  out  his  certi- 
ficate. The  btnuen  transacted  by  Mr.  N. 
for  the  plaintiff  was  during  the  time  that 
he  was  thus  without  his  certificate.  Mr. 
S.  was  afterwards  re-admittedw 

A  rule  having  been  c4)tained,  c^lfng 
upon  Mr.  N.  to  shew  cause  why  he  should 
not  deliver  up  to  the  plaintiff  all  papers 
betonging  to  him  witfaoot  being  paut  any 
bill  of  costs  which  he  ni^t  have  ageiiist 
the  plaintiff— 

Mr.  W.  F.  PoUock  and  Mr.  Gewge 
riicwed  oanse,— ^ntetading  the  re- 
idnrisaktt  hftd  n  retto^eetive  effiwt.  and 
reotned  the  attoniey  to  hte  fliH  prii^i^ge; 
and  that  the  cHtmt  had  no  li^t  to  set 
up  ^is  objection,  which  had  not  produced 
him  toy  inictrnveuietoce. 

Afr.  Anhkoldt  eomr^  wM  atopped. 

Lord  Tenterden. — His  achntsshm  was 
void  at  the  time ;  he  con  have  no  claim 
npM'the  papers. 

Rtde  aheeitte* 


END  OF  EASTER  TERM,  1B30. 
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TRINITY  TEKM.  U  GEO.  IV.  &  \  WIL.  IV. 


1830.     7  .CUBKEiCUAJUBEBLAIKOr  VOVt 

June  12.  y  mhtoh. 

Custom — Inferior  Court — Procedendo. 

1.  I/t  upon  a  return  to  a  habeas  corpus 
cwa  OBiufi,  the  -proctedmgi  in  the  inferior 
eourl  ekeni  tnatUr  againat  the  dg/endant,  part 
^  mluch  »  mit^,  and  pari  not  wUhm  iUjw 
rifdictMH,  the  Cmart  abote  mil  not,  om  thai 
acfounl  atontt  refiue  a  prooedaiido ;  btUmll 
leaite  tie  J/ffendaiU  to  M$  remet^,  b^f  writ  ^ 
erroTf  ui  oaee  the  inferior  aoM  ekenld  pro- 
eeed  tojtidgment  upon  the  matter  wJUcA  if  ml 
wkhin  their  juritdiction, 

S.  A  cnttom,  that  no  pertont  not  free  of 
the  city  of  London^  $hotdd  sbll  or  put  to 
tale  anif  wares,  ^c,  wilhin  thi  cUg  or  liber- 
tiee  by  retail,  or  keep  aht  smop  foe  uii  of 
ang  artt  ^c,  nmrrantt  a  bye-lawf  forbidding 
any  bat  freemen  to  shsw,  tellt  orputtoeale, 
or  TO  tiM  taiy  art,  ^e.,  nithin  the  utme  ; 
Uie  d^fferenoe  between  keying  a  «Aop  fot 
Iheutti^  an  artt  and  the  tuing  of  the  art, 
and  the  other  tUght  d^g^enoet  being  mm»- 
dered  at  merely  nerboL 

This  came  before  the  Court  t^n  a  rule 
calling  on  the  deicndant  to  shew  oaase  why 
a  writ  of  procedendo  should  not  issue.  It 
was  an  action  of  debt,  for  penalties,  coni> 
menced  in  the  Lonl  Mayor's  Court  of  the 
f»ty  of  Loniloii.    The  defendant  bad  sued 


out  a  writ  of  habeas  corpus  cum  cautd,  to 
which  the  lord  nuiyor,alderniei^and  sbnifift, 
made  the  following  return  : — 

They  first  stated  an  immemorial  cus- 
tom, *'  that  no  person*  not  being  free  of 
the  city  of  LonaoD,  can  or  oi^ht  to  sell, 
or  put  to  sale,  any  wares  or  merchandises 
witiun  the  said  city>  or  the  liberties  of  the 
fame,  by  retailt  or  keep  any  aliop  or  other 
^laca  v^atever,  inward  or  outwardi  for  shew, 
salei  or  puttug  to  sale  of  any  wares  or  nler- 
ohandises  whatsoever,  by  way  of  retail,  or 
for  use  of  any  art,  trade,  occupation,  mys- 
tery, or  handicraft  whatsoever,  within  the 
said  city,  or  the  liberties  or  suburbs  of  the 
same."  They  then  set  out  another  custom, 
"  that  if  any  custom  of  the  said  city  was  in 
any  part  hard  or  defective,  or  if  anything 
in  the  same  city  newlyarisingaeeded  amend- 
ment, where  no  remedy  was  before  ordained, 
the  lord  mayor  and  aldermen  of  the  aty« 
with  the  ctinsent  of  tlie  commonalty  in  eom- 
mdn  eoundl  asaendtled,  might  put  and  ord*m 
fit  reitiedy  in  that  behidf  for  the  common 
good  of  the  dtisen^  &g.,  as  often  aa  it 
should  seem  to  them  expedient,  so  that  such 
ordinancea  were  consonant  to  good  foith  and 
reason,  not  prejudicial  to  the  king  or  his 
people,  nor  repugnant  to  the  laws  of  Eng- 
land." It  appeared  also,  by  the  return,  that 
the  customs  of  Uie  city  Iiad  been  confirmed 
in  pnliamcnt  in.  the  re^  of  Ridiard  the 
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Second.  The  return  proceeded  to  set  out 
an  ordinance  or  bye-law  of  common  councili 
made  in  the  reign  of  Jamei  the  First — ibis 
bye-law  recited  the  first-mentlooed  custom, 
and  a  charter  to  the  same  effect  with  the 
second — and  several  ordinances  made  sub- 
sequently with  respect  (o  strange  trades ; 
and  then,  —  after  observing,  that  divers 
strangers  and  foreigners,  in  order  to  defraud 
and  defeat  the  said  charterSf  Ul>erties,  cus- 
toms, good  orders,  and  ordinances,  *'  do  now 
inwardly,  in  privy  and  secret  places,  usually 
and  ordinarily  diew,  sell,  and  put  to  sale 
their  wares  and  merchandises,  and  use  arts, 
trades,  occupations,  mysteries,  and  handi- 
crafts, within  the  said  city  and  libertiea  of 
the  same,"  to  the  detriment  of  the  freemen, 
— for  reformation  thereof,  proceeded  Co 
ordain,  *'  that  no  person  whatsoever,  not 
being  free  of  the  city  of  London,  shall  at 
sny  lime  after  the  feast  of  St.  Michael,  by 
any  colour,  way,  or  mean  whatsoever,  either 
directly  or  indirectly,  by  himself  or  by  any 
other,  sliew,  sell,  or  put  to  sate,  any  wares 
or  roercbandiaes  whatsoever,  by  retail,  within 
the  city  of  London,  or  the  liberties  or 
suburbs  of  the  same,  upon  pain  to  forfeit  to 
tlie  chamberlain  of  the  city  of  London  for 
the  time  being,  to  the  use  of  the  mayor  and 
commonalty  and  citiaens  of  the  said  city, 
the  sum  of  Bl*  for  every  time  wherein  audi 
person  ihall  shew,  sell,  or  put  to  sale  any. 
wares  or  merchandises  by  retul  within  the 
raid  city,  libertiea,  or  suburbs,  contrary  to 
the  true  intent  and  meaning  hereof ;  and 
tliat  no  person  whatsoever,  not  being  free  of 
the  city  of  London,  shall  at  any  time  after 
the  said  feast,  by  any  colour,  directly  or  in- 
directly, by  himself  or  any  other,  keep  any 
shop  or  place  whatsoever  inward  or  out- 
ward, for  shew,  sale,  or  putting  to  sale  of 
any  wares  or  merchandises  whatsoever  by 
vty  of  retail,  or  use  any  art,  trade,  occu- 
pation, mystery,  or  handicraft  whatsoever 
within  the  said  city,  or  tlie  liberties  or  sub- 
wrbs  of  the  same,  upon  pain  u>  finrfeit  the 
sum  of  St.  for  every  time  wherein  sneh  per- 
son shall  keep  any  shop  or  other  place,  in- 
ward or  outward,  for  shew,  sale,  ot  puttii^ 
to  sale  of  any  warea  or  merdiandises  what- 
soever by  way  of  retail,  or  use  any  art, 
trade,  occupation,  mystery,  or  handicraft 
whatsoever  within  the  said  city,  or  liberties 
or  suburbs  of  the  same,  contrary  to  the  in- 
tent and  mtaiHPg  hereof,  such  pemltiea  to 


be  recovered  in  the  Lord  Mayor's  Court,  bj 
action  of  debt,  in  the  name  of  the  chamber- 
lain of  the  city."  The  return  then  wmt  on 
to  state,  that  the  defendant  was  taken  and 
detuned  on  proocaa  eaed  out  agunet  him  by 
the  plaintin,  the  Chamberlain  of  Londim, 
grounded  on  the  above  bye-law ;  and  that 
the  plsintifiT  had  declared  against  him  in  the 
Lord  Mayor's  Court  in  an  action  of  debt. 

The  first  count  of  tlie  declaration  set  out 
the  bye-law,  and  alleged  that  the  defendant 
on  a  certain  day,  not  being  then  or  since 
free  of  the  city,  did  shew,  sell,  and  put  to 
sale  divers  wares  and  merchandises,  by  way 
of  retail,  within  the  liberties  of  the  city,  and 
within  the  jurisdiction  of  the  court,  con- 
trary to  die  bye-law,  by  reascm  whereof  he 
liad  forfeited  6L  The  second  count  charged, 
that  the  defendant,  not  being  free  of  the 
city,  did  keep  a  certain  place,  to  wit,  a  ware- 
house, within  the  liberties  of  the  said  city, 
for  shew,  sale,  and  putting  to  sale  of  divers 
wares  and  merchsndises  by  way  of  retail, 
within  the  city  and  jurisdiction.  The  third 
count  stated,  that  the  defendant,  not  being 
free  of  the  city,  did  use  a  certain  art,  trade, 
or  occupation  of  a  warehouseman  within  the 
liberties  and  jurisdictitm. 

The  return  being  thus  before  the  Court, 
and  the  defendant  ulled  upon  to  shew  eausn 
why  a  pneedtHdo  should  not  issue,  cuiae 
was  now  shewn  by— 

Mr.  Broi^bam,  Mr.  CampbtU,  and  Mr. 
Alderton. — The  declaration  in  the  court  be- 
low is  grounded  on  a  bye^law,  wfatcb,  beinff 
in  restraint  of  trade,  can  only  be  supported 
by  immemorial  custom,  co-extensive  with  it ; 
and  such  a  custom  is  not  to  be  favoured,  but 
is  to  be  held  vary  strictly :  Harrism  v.  Oood- 
Monp),  Ctarke  v.  L»  Crtn(i).  And  if  a 
portion  of  the  bye- law  is  lield  to  be  bad,  the 
proeetkndo  cannot  issue ;  -for,  if  it  £d,  the 
whole  cause  must  go  b«ck  to  the  ulerior 
court,  and  there  would  then  be  a  part  tbe 
declaration  on  which  tluit  court  eould  not 
proeeed.  The  Court  will,  therefore,  ntfaer 
retam  the  whi^  cause.  In  Dfakt  t.  Bsnw 
(3),  tlie  Court  held,  that  the  inferior  court 
shiJI  not  hold  plea,  except  the  whole  matter 
be  within  their  jurisdiction,  llie  prohibi- 
tions in  the  bye-law,  upon  which  the  dedara- 
tion  in  the  Court  below  is  framed,  are  more 

1)  1  Burrowa.lt. 

t)  9  D.  &  C.  Mi  c  c.  7  Uw  Jtmm.  K.B.  tB6. 
(3)  I  Lev.  104. 
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extenriv*  thtn  the  eostom  set  out  in  the  re- 
turn. The  first  branch  of  the  custom 
that  Jio  person,  not  being  free,  can  or  ought 
to  tell  or  put  to  nie  any  wares  or  merchan- 
dises within  the  said  city  or  the  liberties  of 
the  same  by  retail.  The  bye-law  is,  that  no 
person  shall,  by  himself  or  by  any  other, 
shew,  sell,  or  put  to  sale  any  wares,  &e., 
by  retail,  within  the  city,  liberties,  or  ti^rhi. 
The  latter  branch  of  the  custom  is,  that  no 
person,  not  being  Iree,  can  or  ought  to  keep 
any  shop  or  other  place  whatsoever,  inward 
or  outward,  for  shew^  sale,  or  putting  to 
lale,  &C.,  by  way  of  retail,  or  for  un  of 
any  trade,  ooenpation,  mystery,  or  handicraft 
within  the  said  city,  or  the  liberties  or 
suburbs  of  the  same.  The  bye-law  is,  that 
no  such  person  shall  keep  any  shop,  &c.,  for 
shew,  sale,  or  putting  to  sale,  &c.,  by  way 
of  retail,  or  use  any  art,  trade,  &c.,  within 
the  said  city,  liberties,  or  suburbs.  And  the 
third  count  for  using  a  certain  art,  trade, 
or  occupation,  to  wit,  the  art,  trade,  or  oc- 
eupation  of  a  warehouseman,  within  the  li- 
bmies,  &c.  Now,  the  prohibition  of  usitig 
a  trade  is  more  extoniTe  than  the  proliibt- 
tion  of  htepmg  a  shop  for  the  we  of  it ;  lor 
a  man  may  use  an  ar^  trade,  or  craft  in  the 
shop  of  another,  or  witliont  a  shop.  This 
construction  ia  exemplified  in -the  use  made 
of  these  words  in  the  statute  SX  Hen.  8. 
c.  16,  (Pulton's  edition,  560.)  It  was  an 
act  against  aliens.  The  first  section  recited 
a  statute  in  the  reign  of  Richard  the  Third, 
by  which  it  was  declared,  that  no  alien 
taking  upon  him  to  be  an  artificer  or  handi- 
craftsman should  take  or  occupy  any  house 
or  chamber  within  this  realm;  nor  abide 
or  remain  in  the  same,  nor  sojourn  with  any 
atrai^  person ;  nor  »ercise  or  occupy  any 
Crafk  or  mannal  occupation  within  the  same." 
The  having  the  house  or  chamber,  and  the 
Mterctstng  of  the  trade,  are  spoken  of  dis- 
tinctively. The  return  in  The  Cky  of 
London  ease  (4),  which  appears  to  have 
misled  the  legal  advisers  of  the  city  in  thie 
instance,  is  no  authority ;  for  that  sets  out 
the  custom  on  which  the  bye-law  is  grounded 
only  by  way  of  recital,  aitd  is  therefore 
clearly  bad,  as  appears  by  the  case  of  The 
ChamberlaiH  of  London  v.  Compton{5),  In 
The  King  v.  Harruon  (6),  where  the  return 

(4>  8  R«p.f41. 

(5)  7D.&It.597;  ii.e. 4 Uw  Jenra.  K.B.  49. 
(tf)  S  Burr.  I9tf . 


was  held  good,  the  custom  was  not  set  out 
as  in  the  present  case,  but  was  stated  to  be, 
"  that  no  person,  not  being  free  of  the  city^ 
may  sell  by  retail,  or  keep  any  shop  for  re- 
tail sale,  or  use  any  occupation  for  hire, 
gain,  or  sale,  within  the  said  city  or  its  Uber- 
tiefl."  Besides,  the  third  count  is  bad  ;  for 
the  business  of  a  warehouseman  is  not  an  art, 
trade,  or  occupation  within  the  meaning  of 
the  custom  and  of  the  bye-law,  even  sup- 
poaii^  the  latter  to  be  warranted  by  the 
fbrmer. 

Mr.  Attorney  CtenenU  (Sv  Jmnet  Sear' 
lettjt  Mr.  Denmant  Mr.,  Mirehouse,  and  Mr. 
Patteton^  contra. — There  ia  no  good  objec- 
tion to  the  bye-law,  which  is  warranted  by 
the  custom.  "  To  shew,"  coupled  with  the 
other  words,  **sell  or  put  to  sale,"  means, 
an  exhibiting  for  sale.  The  liberties  and 
^  suburbs"  of  London  are  defined  by  char- 
ters, of  which  this  Court  takes  notice,  and 
by  acts  of  parliament.  The  word  **  suburbs," 
therefore,  is  not  to  be  looked  upon  as  a 
vogae  term,  wKich  might  possibly  extend  to 

?lMes  out  of  tbe  jurisdiction  of  the  city, 
'he  second  portion  of  the  bye>law,  and  the 
count  founded  upon  it,  are  strictly  conform- 
able to  the  custom.  As  to  "  using  the 
trade,"  this  expression  means,  using  it  as  a 
master;  for  it  cannot,  with  propriety,  be 
applied  to,a  journeyman  ;  inasmuch  as,  al- 
though a  journeyman  be  employed,  it  ia 
still  the  master  that  uses  the  business.  The 
plain  sense  of  the  words,  **  that  no  person 
shall  keep  a  shop  or  place  for  use  of  any 
art,  trade,"  and  so  on,  is,  in  substance,  that 
persons  shall  not  so  carry  on  business  ae 
moiters.  The  bye-law  is  cmsistent  with 
this ;  and  if  the  defendant  can  prove  that 
he  acted  in  the  trade  as  a  journeyman  or 

rrentice  only,  it  will  be  a  defence  under 
gennal  iasue.  The  business  of  a  ware- 
houseman may  be,  and  often  is,  so  carried 
on  as  to  be  a  trade  and  occupation  withm 
tbe  meaning  of  the  bye-4aw.  If  it  be  proved 
not  to  have  been  so  conducted  in  the  pre- 
sent instance,  the  defendant  will  not  be  pre- 
judiced by  tbe  proceeding.  But,  supposing 
any  count  in  this  declaration  to  be  bad  on  the 
&ce  of  it,  that  is  no  reason  for  refusing  the 
froeedendo.  If,  indeed,  the  Court  below 
give  judgment  for  the  plaintiflp  on  the  de- 
fective count,  advanti^  may  be  uken  of 
the  fiittlt  hy  writ  of  error :  Hortmt  v.  Beck^ 
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mm  (7).  It  WM  distinctly  held  in  Tfta  City 
Loadm  eau,  that  the  eustoniB  were 
lufBciently  alleged  in  the  return  to  support 
the  bye-law;  and  that  holding  has  never 
been  orerruled.  The  bye-law  there  aet  out 
ie  dearly  ffdlowed  in  the  present  return; 
the  custom  ii  anbsttttiBlly  the  nme ;  wd 
the  sole  quMtion  now  is,  whether  any  one 
count  of  the  declaration  is  sunned  by  a 
bye-law  confonnable  to  the  eustom.  I'he 
custom  itself  is  su|^ported  not  only  by  the 
cases  already  cited,  but  by  that  of  TAe 
Mayor  of  York  v.  Welbank  (8). 

On  the  S5th  of  June,  the  judgment  was 
delivered  in  the  following  terms  by— 

Lord  7'«i(tr(i«».—[ After  stating  the  writ 
of  habeas  corpus,  bis  Lordship  thus  pro- 
ceeded]—  The  return  begms  by  setting 
forth  two  ancient  customs  of  the  aty  of 
London:  first,  a  custom,  that  peratUM  not 
being  free  of  the  city  shall  not  sell  therein 
goods  by  retail,  nor  keep  any  shop  or  place 
for  sale  by  retail,  or  for  the  use  of  any 
trade ;  and,  secondly,  a  custom  to  atiaka 
bye-laws  ordaining  a  fit  remedy  in  case  any 
ancient  custom  be  hard  or  defective.  This 
is  the  substance  of  the  two  ancient  customs, 
which  are  set  forth,  more  at  large  in  the  re- 
turn ;  and  the  customs  are  allied  to  have 
been  confirmed  by  parliament  in  tlie  reign 
of  King  Richard  the  Second.  The  return 
then  sets  forth  a  bye-law  made  in  the  reign 
of  Kii^  James  the  First,  upon  which  the 
dedaratiott  is  framed;  and  lastly,  the  de- 
claration Itself  is  set  out  verbatim.  '  Thia 
bye-law  b^na  by  reciting  the  ancient  cus- 
tom at  to  sale  and  trade ;  it  then  recites  a 
grant  in  the  fifteenth  year  of  King  Edward 
^e  Third,  confirmed  by  parliament,  of  a 
power  to  make  bye-laws  ordaining  a  fit  re- 
medy, and  so  cm  in  the  very  terms  of  die 
eustom  secondly  mentioned  in  the  return. 
It  then  recites  a  bye-law  made  in  the  reign 
of  Edward  the  Founh,  respecting  the  hold- 
ing of  shops  and  nshig  mysteries,  that  is  to 
aay,  trades,  in  the  dty ;  and  two  other  byc- 
kwe,  made  in  the  re^n  of  Henry  the  Eighth, 
on  the  snblect  of  shops ;  it  next  recites  the 
existing  mischief  and  ordains  the  remedy. 
Upon  riiis  return  it  Is  to  be  observed,  that 
in  the  dty  of  Londtm  there  is  not  only  an, 

(7)  6  Term  Rep.  760. 
<8>  4  Ban.  &  AM.  438. 


immemorld  custom  as  to  sale  and  trade,  but 
also  an  immemoiial  custom  to  make  bye- 
laWa  and  ordinances  for  the  remedj  of  any 
custom  that  may  be  found  difficult  or  de- 
fective; and  tlierefore,  admittii^  the  bye- 
htw  in  question,  viz.  that  made  in  the  time 
of  James  thd  Firat,  being  hi  reatraint  trf 
trade,  to  be  innlid*  ^it  be  not  wanantfd  by 
the  prio^de  of  (he  ori^nal  eustom  u  to 
sale  and  tradea,  yet,  if  it  be  warranted  by 
the  principle  of  that  coatOm,  and  calculated 
only  to  give  efiect  to  that  principle  by  pro- 
viding a  proper  method  of  enfotdi^  it,  and 
by  removing  doubts  and  questions,  acid  to 
facilitate  proof,  it  will  be  good  and  valid. 
Therefore,  the  first  point  to  be  oonsidered 
is,  whether  the  fayc-law  be  ao  warranted. 
The  &Mt  branch  of  the  bye-law,  on  which 
the  firaft  count  of  the  dedaration  is  framed, 
differs  from  the  words  of  the  first  brandi  of 
the  coatom  oeAy  by  intaidudi^  tlie  words 
**  shew"  and  "  auburba.*'  The  wocd  *'  rab- 
urbs"  is  Immaleud  in  the  jweaent  case^  be- 
eause  the  oflGtnce  in  the  first  count  is  atlegsd 
to  have  been  committed  within  the  Ebertiei^ 
and  the  bye-lanr  may  be  good  as  to  the  H* 
berties,  even  if  it  should  be  bad  as  to  the 
suburbs,  though  we  are  not  prepared  at 
present  to  say  that  it  would.  However^ 
each  of  the  words  "  shew"  and  "  auburha"  io 
found  in  the  second  branch  of  the  cuatona* 
and  the  word  "suburbs"  also  in  the  taat 
branch. 

The  aecond  branch  of  the  bye-law  is  lo 
the  very  words  of  the  aecoiKl  bnneh  of  the 
eustom  ;  aiKl  as  to  this  brandif  therefore, 
and  the  second  count  of  the  dedaration. 
which  is  founded  upon  it,  the  case  admits 
of  no  doubt. 

And,  in  our  opinion,  the  introductioo  of 
the  word  "  shew  "  into  the  first  branch  of  the 
bye-law,  that  word  being  found  in  the  ae- 
cond branch  of  the  custom,  is  only  areasoo* 
able  exposition  of  the  words  of  the  first 
branch  of  the  custom ;  shewing  (which  in 
both  places  must  mean,  shewing  tvith  a  oaeiv 
Pa  saUt  and  In  the  way  of  trade,)  being  evi- 
dently one  o£  the  mattera  within  die  prin* 
dple  of  the  coatom  a*  to  sale  by  retail.  ^ 

The  third  branch  of  the  bye-law,  opon. 
which  the  thjrd  count  of  the  dedaration  is 
founded,  dtfiera  in  words  K>menliat  moro 
from  the  words  of  the  last  branch  of  tlie 
fuatom.  The  wwds  of  thia  part  of  the  caaa- 
torn,  are,  "  shall  not  keep  soy  alinp  or  ottter 
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plue  whftttMver*  inward  or  inHward,  for 

shew,**  (and  so  on,  aooording  to  the  second ' 
branch,)  **  or  for  use  of  anj  arl»  trade,  oc- 
cupation, mystery,  or  handicraA;"  which  is 
the  last  branch.'  The  words  of  this  part  of 
the  bye-law  are,  "shall  not  keepany  shop;" 
the  verb  "  use,"  in  the  words  of  tbe  cnstotn, 
(as  respects  the  second ;  "or  ase  any  art, 
&c.**)  being  substituted  for  the  words  "  for 
use  of."  In  the  course  of  tbe  ditcuisiont  it 
struck  mettliat  a  person  hired  as  a  journey- 
man to  work  in  any  arti  &c.  might  be  aaid 
to  use  such  an,  &c. ;  but  upon  further  con- 
sideration, I  think,  such  a  journeyman  .ean<> 
not  be  said  to  use  any  art,  &c.  wtdiin  the 
true  fanport  of  the  words  of  this  bye-law ; 
bat  that  to  brii^a  perswi  within  tlie  mean- 
ing of  the  bye-law,  he  must  use  the  art,  &c. 
as  a  master  or  princtpsl.  And  then,  as  the 
custom  prohibits  the  keeping  of  any  ihop, 
or  place,  inward  or  outward,  for  the  use  of 
any  art,  &c.,  we  thilik  a  general  prohibition 
of  the  use  of  any  art,  &c.,  is  within  the 
prindple  of  the  custom,  and  if  the  change 
of  expression  was  studiously  introduced  by 
tbe  Cramers  of  the  bye-law,  (which,  how- 
ever, is  1^  no  means  certain,)  we  think  it 
WM  remnabljr  dooe  to  avoid  doubts  wd 
qucatiofla.  And  we  an  fortified  in  oor  opi- 
nion on  Uuspoiht, bgr  ease  the  CUy  of 
LnmAam*  The  custom  and  bye4aw,  as 
there  s^e  out,  differ  in  words  from  each 
other*  not  less  than  in  the  present  return. 
And  in  that  case  the  foundation  of  the  ac- 
tion was,  that  the  defendant  nm*  est  ma- 
Mio/t  ocoii^wffiA  of  a  tallow-chandler ;  and 
no  objection  was  made  ob  tbe  ground  Af 
variance  between  the  words  of  the  bye-law 
iud  those  of  the  eostom ;  nor  is  any  mention 
made  of  ihia  variance,  although  many  ob- 
jcctiona  were  made  to  the  bye-Uw  in  ether 
respeels. 

Upon  the  whole,  therefore,  we  think 
tbe  critical  examiuadm  and  comparison  of 
the  words  of  tlie  bye-law  and  those  of  the 
euaiom,  which  was  the  great  point  made  00 
the  argument,  affords  no  reason  for  refusing 
the  writ  of  proeedeiufo.  But  there  was  an- 
other point  made,  to  which  it  i«  necessary 
to  advert.  It  was  objected,  on  the  part  of 
the  defendant,  that  the  trade  or  occupation 
of  a  warehonatman  was  not  a  trade  or  oceu- 
patioa  within  the  meaniiy  of  the  bye-hw 
or  the  ciistom  i  and  that,  if  the  declaration 
V01..VIU.K.B. 


contained  any  one  count,  charging  u  an 

oflfenee  a  matter  not  within  the  meaning, 
the  Court  ought  to  retain  tbe  cause,  and 
refuse  the  proetdendo ;  and  in  support  of  the 
latter  proposition,  the  case  of  Drake  v. 
Beare  was  cited;  but  that  case  came  be- 
fore tbe  Court  upon  a  writ  of  error,  and  tbe 
only  count  in  the  dedarati<m  in  the  inferior 
court,  did  not  shew  a  cause  of  action  wholly 
within  the  jurisdiction ;  so  that  it  has  reaSy 
no  application  to  the  pieient  qncation. 

To  this  objection,  it  was  answered,  that 
the  trade  1^  n  warehopseman  was,  in  snme 
caaea  at  leaat,  within  tfae  mtaiung  of  the 
bye-bw ;  that  credit  must  be  given  to  the 
Court  below,  not  to  enforce  tM  p«ialty  if 
upon  the  evidence  the  particular  case  shoiM 
appear  not  to  be  within  the  meaning ;  and 
thai,  if  the  count  wbs"  bad  iipon  the  &tt  of  it, 
end  judgment  should  be  given  upon  it,  this 
wottld  Im  mattor  of  error,  wkidi  could  not 
be  inquired  into  upon  tbe  present  rule. 
It  is  well  known,  that  the  name  "ware- 
houseman "  is  ofUn  applied  in  tbe  dty  of 
London  to  persons  who  keep  warehouses 
or  places  for  the  sale  of  goods ;  and  sudi 
persons  will  be  within  tbe  prohibition  of  tlie 
bye-Uw,  if  ihey  icU  by  rotaiL  Whether  the 
defendant  be  a  warehouseman  of  that  de- 
scription or  not,  the  Coort,  upon  this  rule, 
cannot  know ;  nor  ia  st  necessary  at  present 
to  say,  whether  the  busineaa  of  a  warehouse- 
man of  any  other  dehcription  be  a  trade 
within  the  custom  or  the  bye-law.  In  the 
case  of  Norton  v.  Beeiaiant^  it  appears, 
lliat  Lord  Kpnyon.  expressed  a  doubt, 
whether  the  phuMiff'e  bill  was  conformable 
to  the  custom,  and  also,  whether  the  form 
of  the  plaintiff's  bill  was  good;  but  upon  a 
reference  to  the  casi'of  Sherbarn  v.  Bottoek, 
in  Fili^bbon'e  Reporlt,  he  allowed  the  pro* 
etdeudo  to  go,  aayMg, "  Peiiiaps  the  proper 
way  of  tdtuw.adv«ntti0B  of  «Ay  defect  upoa 
the  feoe  of  &e  proceediom  below*  will  be 
fa^  writ  of  error."  Each  of  these  two  cases 
furnished  a  stronger  ground  for  refusing  the 
procedendo  than  tbe  present  ease,  because 
in  each  of  them,  the  objection,  if  good,  ap« 
plied  to  the  whole,  declaration,  vliemas  in 
the  present  case,  the  objection  is  confined  to 
one  of  these  counu ;  and  probably  tlie  plaint 
tiff  may  not  proceed  uptm  that  count  in  the 
further  progress  of  the  cause,  but  may  con« 
fine  bis  case  to  tlie  other  counta. 
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Upon  the  whole,  therefore,  we  think,  for 
these  reasons,  that  the  rule  for  a  procedendo 
should  be  made  absolute. 

Ruie  abioiute. 


June  15  y  miles. 
Obttrvction — Metn^toUs  Paving  Act, 

The  poner  of  ike  Commistioners  under  the 
57  Geo.  S.  c.  «9.  *.  72,  (the  Meiropoiu 
Paving  Act,)  is  confined  to  the  removing  of 
mck  things  affixed  to  komies  at  project  over 
the  ptMic  Huy. 

This  was  an  action  of  trespass,  for  pulling 
down  and  remoTin^^  the  phiDtiff'a  railing 
and  stone-curb,  which  were  described  as 
appurtenant  to  his  dwelling-house. 

The  defendant  pleaded  the  general  issue. 

The  cause  was  tried,  before  Lord  Tenter- 
den,  at  the  Middlesex  Sittings  aOer  Easter 
term  1829,  when  the  following  appeared  to 
be  the  principal  facts  : — 

In  1«28.  the  Hon.  Philip  Pleydelt  Bou- 
verie  became  entitled  to  a  house  on  the 
east  side  of  the  Haymarket,  at  the  corner 
of  James-street.  Between  the  building  and 
the  foot  pavement  was  an  area  protected  by 
a  wooden  fence ;  and  these  had  belonged  to 
the  premises  as  far  back  as  liring  memory 
could  reach.  Mr.  Bouverie  built  another 
house  on  the  site  of  the  old,  and  erected  a 
row  of  iron  rails,  with  a  curb-stone,  on  the 
exact  line  covered  by  the  original  fence. 
The  defendant  was  inspector  of  pavements 
for  the  pariah  of  St.  Martin  in  the  Fields, 
acting  under  the  authorities  of  the  commis- 
sioners for  putting  in  execution  the  Metro- 
polis Paving  Act,  57  Geo.  S.  c.  29,  and  in 
that  character  he  removed  the  plaintiff's 
railing  as  an  obstruction :  for  so  doing,  the 
present  action  was  brought ;  and  on  the  part 
of  the  defendant  reliance  was  placed  on  the 
72nd  section  of  the  Metropolis  Paving 
Act,  57  Geo.  3.  c.  29,  whieh  empowered 
the  eommissioiien  *'  to  remove  signs,  sign- 
irons,  and  other  matters  projecting  over  any 
part  of  either  of  the  footways  or  c^rri^- 
ways,"  whteh,  in  the  judgment  of  tlie  com- 
missioners,  diould  obKruct  the  circaUttiM 


of  li^ht  or  air,  or  be  inconvenient  or  incom- 
*  modious  to  the  passengers. 

Upon  these  facts,  Lord  Tenterden  was  at 
first  of  opinion,  that  the  act^done  was  autho- 
rized by  the  statute,  and  directed  a  nonsuit, 
giving  leave  to  move  that  the  nonsuit  might 
be  set  aside,  and  a  votlict  nitered  for  the 
plaintiff  with  nominal  damages.  A  rule 
nift  was  obtained  for  this  purpose ;  against 
which,  cause  was  shewn  by — 

The  Atiomeij  General  ( Sir  James  Scar- 
lett )  and  Mr.  Cumood ;  and  the  rule  was 
supported  by  Mr.  Brougham  and  Afr.  Brod- 
rick. 

[But  as  the  argument  is  fully  noticed  in 
the  judgment,  and  as  the  sflbject  is  of  a 
local  nature,  the  argument  is  here  omitted.] 

The  Court  took  time  to  consider;  and,  on 
a  subsequent  day  in  the  term,  their  judg- 
ment was  delivered  as  follows,  by — 

Lord  TWterdlen.— [After  stating  the  na- 
ture of  the  action,  his  Lordship  proceeded] — 
The  house  had  been  recently  built  on  the  site 
of  one  or  two  houses,  having  the  front  wall 
on  the  line  whereon  the  wall  of  the  former 
houses  stood,  with  an  area  in  front,  of  the 
same  width  as  the  former  area,  protected 
iVom  the  foot  pavement  by  the  iron  rails  in 
question,  which  stood  precisely  on  the  line 
whereon  some  wooden  rails  formerly  stood 
as  far  badt  as  living  memory  could  go ;  so 
that  there  was  no  new  encroachment  on  the 
pavement.  The  defendant  justified  the 
removal  of  these  rails,  under  the  aeventy- 
aceond  aeetion  of  the  57  Geo.  3.  e.  29.  At 
the  trial,  I  thought  this  section  gave  an  ab- 
solute discretion  to  the  commiesionen  and 
their  surveyor ;  but,  upon  further  considera- 
tion, I  agree  with  my  learned  Brothers,  that 
the  authority  given  by  this  section  of  the 
statute,  is  confined  to  the  removal  of  socIk 
things  as  may  be  properly  said  to  prefect  or 
encroach  upon  the  pavement.  The  eigh- 
tieth section  gives  power  to  widen  and  im- 
prove streets,  but  that  is  to  be  done  upoa 
making  compensation. 

The  section  in  question — via.  the  seventy- 
second  (1),  consists  of  two  distinct  parts—— 
the  first  giving  power  to  remove  ;  the  s«— 

(1)  The  72nd  section,  allnded  to  by  LK>rd 
Tenterden,  is  as  fi^ows: — "And  be  it  fkar^ 
ther  enacted,  that  it  shall  and  may  ba  Iwful 
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codJ,  imposing  a  pen^y  if  an  ortler  to  re- 
move be  disobeyed.  Ip  the  first  part,  tfa& 
enumeration  of  the  things  to  be  removed  is 
subdivided  into  branches ;  but,  in  the  se- 
cond part,  they-  all  follow  each  other  with- 
out any  break  or  subdivision.  The  enu- 
meration In  the  first  branch  (which  does 
pot  include  rails,)  is  followed  by  the  words 
*'  projecting  over  any  part  qf  the  footways 
orcarriage-waya,"  The  enumeration  in  the 
second  branch,  which  does  contain  the  word 
"  railst"  is  followed  by  tlie  words,  "  all  other 
or  any  fixed  or  moveable  projections  on 
hinges  or  otlierwiie,  from  the  fronts  or  sides 
of  any  house  or  building,  aflBxed  or  belong- 
ing to  any  house  or  building,  in  or  abutting 
upon  or  contiguous  to  any  street,  which,  in 
the  judgment  of  the  commissioners,  or  their 
surveyor,  may  obstruct  the  circulation  of 
light  or  air,  or  are  inconvenient  or  incom- 
modious to  any  passengers  along  the  car" 
riage  or  foot-ways."  Upon  this  part  of  the 
•eetioD,  the  power  to  remove  the  rails  in 

to  and  for  the  said  commissioners  or  tniateea, 
or  other  persons  having  the  control  of  the 
pavements  of  the  fitreete  and  public  places  in 
anyparochial  or  other  district  within  the  juris- 
diction of  tills  act,  and  for  their  surveyors  of 
navements,  from  time  to  time,  and  at  aU  times 
Dflreafter,  to  rcgtilate  or  remove  in  such  man- 
ner as  he  or  they  shall  Judge  proper  all  signs, 
lign-irona,  sign-posts  and  other  posts,  sheds, 
pent-housec',  spouts,  gutters,  steps,  stairs, 
cellar-doors,  bow  and  other  windows  project- 
big  over  any  part  of  either  of  the  foot-ways 
or  carriage-ways  of  any  of  the  said  streets  or 
public  j^Mies,  vrindow-shutters,  stumps,  shades, 
rails,  pales,  palisades,  pondies,  balks,  shew- 
liaises  and  tluw-lwar^,  pools,  cesspools,  cis- 
tems  and  reservoirs  for  water,  ana  all  other 
ta  any  fixed  or  moveable  projections,  on  hinges 
or  otherwise,  from  the  fronts  or  sides  of  any 
house  or  houses,  or  other  buildings,  and  now 
affixed  or  belorging  to,  or  which  shall  be 
hereafter  affixed  or  belonging  to  any  hou«ie  or 
houses,  or  other  buildings  in  or  abutting  upon 
or  contiguous  to  any  streets  or  public  places 
in  any  parochial  or  other  district  wi^n  the 
jurisdiction  of  this  act,  or  to  the  owner  or 
owners,  or  occupier  or  occupiers  of  any  such 
houses  or  other  bnildings,  and  which  tn  ike 
jw/gment  of  the  said  eommmUmert  or  trustees,  or 
other  persons  as  aforesaid,  or  of  their  surveyor 
or  surveyors  of  pavements  for  the  time  being, 
then  do  or  may  obstruct  the  circulation  of  light 
and  or  are  inconvenient  or  incommodious 
to  any  passengers  along  the  carriage  or  foot- 
ways of  any  M  the  sud  streets  or  public  places 


question  was  claimed.    And  if  this  were 

the  only  part  of  the  section,  the  power  > 
would  probably  be  given,  however  incon- 
venient to  individuals  its  exercise  might  be 
in  particular  cases ;  and  it  must  be  sup- 
posed that  the  power,  though  absolutOt 
would  be  exercised  with  suitable  discretion. 
But,  in  the  second  part  of  the  section,  all 
the  articles  are  enumerated  in  succession ; 
and  the  words  "projecting  from  the  fronts 
or  sides,  &c.,"  are  followed  by  the  words 
*'over  any  foot-ways  or  carriage-ways;** 
and  as  the  two  parti  ought  certainly  to 
have  the  same  construction,  and  the  lat* 
ter  part  is  confined  to  such  things  as  pro- 
ject upon  the  public  ways,  we  think  the 
authority  to  remove  is  limited  to  such  things, 
and  cannot  be  extended  to  the  rails  in  ques- 
tion, which  stand  on  a  line  and  inclose  a 
a  space,  over  which  the  public  never  appear 
to  have  had  any  right  of  passage. 

Rtde  abtohOe, 


of  or  within  the  jurisdiction  of  this  act  or  any 
part  thereof,  or  to  any  inhabitants  of  such 
parochial  or  other  district ;  and  that  the  same, 
and  all  the  roofs,  cornices,  eaves,  and  pent- 
houses, of  or  belonging  to  such  houses  or 
buildings  respectively,  and  all  water-pipes  or 
trunks  affixed  or  belonging,  or  to  be  affixed  or 
belonging  to  any  such  houses  or  other  buildings 
shall,  from  time  to  time,  and  at  all  times,  be 
r^n^l^^t  removed,  placed,  altered  by  the 
owner  or  owners,  or  occupier  or  occupiers  of 
such  houses  or  buildings  respectively,  . as  in 
the  judgment  of  the  commissioners,  &c.  shall 
be  necessarror  desirable  for  the  public  con- 
venience." The  section  thus  proceeds  :  "that 
if  any  owner  or  occupier  of  such  bouses,  &c., 
being  duly  required,  snail  not,  and  at  all  times, 
immediately  eitiier  entirely  remove  or  alter, 
to  the  satisfaction  of  the  sud  commissioners, 
&c.  any  signs,  sign-irons,  &c.,  raib,  palisades, 
porches,  bulks,  Bhew-gtaeses  and  shew-boards, 
pools,  cesspools,  cisterns  and  reservoirs,  or 
other  things  then  fastened  or  affixed,  or  be- 
longing to  or  connected  with  any  such  house 
or  houses,  or  otlier  buildings,  and  all  other 
fixed  or  moveable  projections,  or  things  pro- 
jecting from  the  fronts  or  udes  of,  or  added  or 
appendant,  or  belonging  to  any  house,  &c., 
over  any  foot-wavs  or  carriage-waj^s  of  any 
streets  or  public  places  within  the  jurisdiction 
of  this  act,  then  everv  such  person  so  neglect- 
ing or  refusing  shall  bo  subject,"  Ste. 
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18M  C  CARTER  V.  BLISABBTH  WBAL- 
j        J*.    <       LET,  8ADMDBU»  TXTKT,  ft 

Partner — Dis*olutitm, 

A  secret  partner  ia  not  liable  fmr  eonlraela 
made  by  the  jErm,  after  he  hat  retired,  with 
a  penon  who  did  noi  know,  vnAl  ajler  lko$e 
dealiiig$t  (Aa<  A«  ever  had  been  a  partiwr* 

This  WM  an  actiim  of  assumpitt  by  the 
indorsee  against  the  defendants,  as  accep- 
tors of  a  bill  of  exchange.  The  defendant 
Whatley  pleaded  the  general  issue ;  the  other 
defendants  siiflfered  judgment  by  de&ult. 
The  case  came  on,  before  Lord  Tenlerden, 
at  the  Gnildfaall  sittings,  after  Easter  term 
1 830,  when  the  following  appeared  to  be 
theprincipal  faets. 

Tlie  bill  was  dated,  **  Birmingham,  May 
16, 1829,"  and  was  drawn  by  the  defendant 
Jackson,  upon  **  The  Plas  Madock  Colliery 
Company,  near  Rhuabon,  North  Wales*" 
payable  to  Jackson's  order;  accepted  per 
procnration,  by  the  defendant  Veysey,  for 
"  the  Company,"  and  indorsed  by  Jackson 
to  the  plaintiff,  Carter.  A  person  residing 
at  Birmingham  had  discounted  the  bill,  for 
the  persons  called  the  Plas  Madock  Colliery 
Company,  at  the  request  of  Jackson,  who 
managed  their  pecuniary  ,  affairst  and  wh6 
remitted  the  proceeds  of  the  bill  to  tl)em  in 
Wales.  "  The  Company,"  some  time  be- 
fore this  transaction,  consisted  of  the  four 
defendants;  but  in  April  1829,  Saunders 
withdrew  from  the  partnership.  No  notice 
of  this  fact  bad  been  giveo  in  the  Gasette 
or  to  Carter ;  nor,  on  the  other  hand,  wak 
there  any  evidence  of  deaJinc  betweoi 
Carter,  tne  plaintiff,  and  the  firm,  before 
May  1829,  when  the  bill  was  drawn*  Ih 
1828,  "the  Company  "  had  an  account  at 
the  Wrexfaani  Bank,  in  North  Wales,  and 
the  defendant  Saunders  was  known  there 
as  one  of  the  partners.  He  had  been  seen 
at  the  colliery  in  April  1828,  uking  some 

J art  in  the  getting  up  of  a  steam-engine. 
Bckson  lived  at  Birmingham ;  and  an 
attorney  who  witnessed  the  instrument,  by 
which  Saunders  made  over  his  share  in  the 
partnership,  and  who  kitew  all  the  defen- 
dants at  that  time,  resided  there.  In  De- 
cember 1829,  the  plaintiff  bad  stated  that 
he  did  not  know  the  defendant  Whalley  at 
the  time  when  tbe  bill  was  drawn. 


These  being  the  ficets,'hf8  Lf>rdship  was 
of  opinim,  that  the  action  was  doc  main- 
tainable, Saunders  havii^  withdrawn  from 
tbe  firm  before  the  acceptance  was  K>*an ; 
and  that  the  plaintiff  could  not  avau  him- 
self of  the  want  of  notice,  as  it  did  not 
appear  that  he  bad  ever  dealt  with  the  com- 
pany while  Saunders  was  a  member;  or 
that  the  partnership,  during  that  time,  had 
been  so  known  at  Birmti^ham,  where  die 
plaintiff  carried  on  business,  that  be  must 
be  supposed  to  have  looked  upon  Saunders 
as  a  partner,  in  default  of  notice  to  the  con- 
trary. He  therefore  nonsuited  the  plaintiff. 

Mr.  Campbell  now  moved  for  a  new  trial. 
—I  admit  that  if  Saunders  was  not  liable, 
the  defendant  Whalley  is  entitled  to  uke 
advantage  of  that  circumstance,  although 
Saunders  himself  has  suffered  judgment  by 
default.  But  the  plaintiff  was  entitled  to 
consider  Saunders  as  one  of  the  acceptors, 
having  had  no  notice  of  his  withdrawii^ 
from  the  firm.  Evan*  r,  Dntmmend  {I), 
whidi,  at  first,  may  i^pear  an  authority  to 
the  contrary,  is  distinguishable.  It  was  the 
case  of  a  dorch'ant  partner.  Where  tho 
partner  has  been  ostensibly  such,  and  re- 
tii-es,  there  must  be  notice  of  that  fact,  to 
exempt  him  from  future  liability:  Parinn 
V.  Carnithers(i),  .Qtakam  v.  Hvpe  and 
others  (S).  In  the  former  of  those  cases, 
the  plaintiff  was  not  proved  to  have  had 
any  dealing  with  the  firm,  as  at  first  consti- 
tuted ;  and  Mr.  Justice  Le  Blanc  laid  it  down 
as  a  dear  rule  of  law,  that  where  there  is 
a  partnership  of  any  number  of  persons,  if 
any  change  is  made  in  tbe  partnership,  and 
no  notice  is  given,  any  person  dealing  with 
die  partnership,  either  before  or  after  audi 
change,  has  a  i^ht  to  call  upon  all  the  par- 
ties who  first  composed  the  firm.  Here  no 
notice  whatever  was  given,  though  Saunders 
had  been  known  as  a  partner  duriug  tbe 
continuance  of  the  partnership. 

Lord  Tenterden. — The  evidence  shewed 
that  Saunders  was  not  a  partner  at  the  time 
the  bill  was  discounted  by  the  plaintiff ;  and 
that  the  plaintiff  did  not  know  until  after- 
wards that  Saunders  had  been  a  partner  at 
any  time. 

Afr.  Justice  Liltkdaie.—l  think  the  non- 

<1>  4Eap.89. 

(SS  3  Em.  t*6. 

(3)  Peske'i  N.P.C.  IA4. 
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snit  wu  right.  It  WM  metunbem  on  the 
I^intiff  to  prove  a  contract  between  the 
partiesi  whom  he  named  a>  wcepton,  and 
himself  as  indorsee.  If  they  were  all  part- 
ners when  the  acceptance  was  given  by 
Veysey,  that  contract  would  be  established. 
But  they  have  ceased  to  be  so,  Saunders 
havii^  withdrawn.  Against  this,  it  is  con- 
tended, thM  the  defendant  ought  to  have 
proved  some  notice  recaved  hy  the  plaintiff 
of  this  separation ;  and  it  is  true,  that  if  the 
plaintiff  at  any  previous  time  Amis  Saun- 
ders to  be  one  of  the  partners,  sudi  notice 
ought  to  have  been  given.  Now,  where  ell 
Uk  names  in  a  firm  appear,  it  rosy  be  pre- 
sumed  that  every  one  knows  who  the  part- 
ners are;  but  where  there  is  only  a  nominal 
firm,  as  in  the  present  case,  the  fact  of  such 
knowledge  must  be  ascertained  by  express 
proof.  There  was  no  such  proof  in  the 
present  case ;  and,  therefore,  no  contract 
was  esublished  between  the  plaintiff  and 
Saunders. 

ilfr.  Juttk*  Parkt.—l  also  think  the; 
nonsuit  was  ri^.  The  plaintiff  was  bound 
to  shew  an  acceptance  by  fimr  parties ;  that 
if,  that  Veysey,  who  did  aecept  the  bill,  was 
antfaorind  to  dft  so  by  the  three  others 
named  in  the  declaration.  Saunders  had 
given  no  direct  authority;  he  was  not  a 
partner  at  the  time.  But  he  may  by  his 
emduct  have  represented  himself  as  one, 
and  induced  the  plaintiff  to  give  htm  credit 
as  such,  and  so  be  liable  to  the  plaintiff. 
Such  would  have  been  the  case  if  he  had 
done  business  with  the  plaintiff  before  as  a 
member  of  a  firm,  or  have  so  appeared  as 
a  partner,  m  to  satisfy  a  jury  that  the  plain- 
tiff must  have  believed  him  to  be  such ; 
and  if  he  bad  suffered  the  plaintiff  to  con- 
tinue and  act  upon  that  belief,  by  omitting 
to  give  notice  of  his  having  ceased  to  be  a 
partner,  after  he  really  bad  ceased,  he  would 
be  xespbnsitile  lor'tte  CMttequences  of  his 
original  representation,  uncontradicted  by  a 
subsequent  notice.  But  in  order  lo  render 
him  liable  on  this  ground,  it  is  necessary 
that  he  sliould  be  known  as  a  member  of 
the  firm  to  the  plaintiifs,  either  by  direct 
transactions,  or  by  public  notoriety.  There 
was  neither  in  the  present  case ;  the  name 
of  this  company  gave  no  information  as  to 
the  parties  composing  it,  and  the  plaintiff 
did  not  shew  that  Saundera  had  dealt  with 
him  in  the  character  of  a  partner,  or  had 


hdd  himself  out  so  publicly  to  be  one,  as 
that  the  plaintiff  must  have  known  it. 
Carter,  the  plaintiff,  lived  at  Birmingham  ; 
there  ought  to  have  been  some  evidence 
that  there  had  been  such  a  dealing  at  that 
place  by  Saunders,  or  that  his  connexion 
with  the  company  had  been  so  generally 
known  there,  that  a  knowledge  of  it  by 
Carter  must  be  presumed.  There  bavii^ 
been  no  evidence  to  go  to  the  jury  on  these 
points,  the  nonsuit  ouglit  not  to  be  disturbed. 

Ruler^fiued, 


1880.  >  TAcaaa  aitd  ahotbu,  assio- 
June  18.  y  mess,  •.  cocu  amd  OTHsaa. 

Nonsmt — Ewknet — Prandultid  Pn/e- 
fence. 

1.  Where  a  Judge,  in  Ati  charge  to  the 
jury,  leaoee  to  them  two  queitioni,  upon  their 
deciding  either  of  vthieh  in  a  particular  miy, 
he  tellt  them  ihnf  are  to  find  for  the  drfen- 
dantf  and  are  to  ttate  to  him  upon  fehteh  of 
the  quettiont  they  decide,  and  t/te  plaint^ 
thereupon  ehooees  to  be  nonnuledj — the  Court 
wiit  not  afterward*  tet  aside  the  noneuit,  a2- 
though  they  may  think  the  Judge  Ms  tvron^ 
mpon  OKS  of  the  queetiont. 

t.  Semble,  that  paymeiU*  made  to  a  inaAer 
under  an  agreement,  by  which  agreement  the 
euttomer  was  altowed  to  overdraw  hie  accowU, 
are  not  voluntary  payment*  so  at  to  make 
them  fraudulent  under  the  6  Geo.  4.  e.  16. 

8.  Where  a  party  produced  a  deed  which 
had  been  for  some  time  in  his  possestion,  and 
cffered  it  in  evidence  against  a  party  who 
fomwrly  claimed  and  received  a  benefit  under 
itt  but  afterward*  abandtmed  that  benefit^ 
and  gave  tip  the  deed  to  the  party  then  pro- 
ducing it  in  evidence  :—Held,  that  thi*  did 
not  dupenie  with  the  evidence  iff  the  aitetting 
mtneee. 

This  was  an  action  of  assumpsit  for 

money  had  and  received  to  the  use  of  the 
bankrupt ;  with  counts  claiming  it  as  had 
and  received  to  the  use  of  the  plaintiffs  as 
assignees;  and  counts  charging  accounts 
stated  with  the  bankrupt  and  with  the 
plaintifis  as  assignees. 

The  defendant  pleaded  Nan  assumpsit. 

The  cause  was  tried,  before  Lord  Tenter- 
den,  at  the  London  Sittings  after  Easter 
term,  1829,  when  the  following  appeared  to 
be  the  principal  ^ts  i — 
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Tbe  bankrupt  (nanwd  Window)  was  ad 
army-agent,  and  tbe  defendant!  were  bis 
bankers.    It  was  usual  for  goTernment  to 

tasue  pay  to  officers  and  pensions  to  widows, 
lialf-yearly,  in  January  anil  July  ;  bat  the 
officers  and  widows,  wlio  kept  accounts 
with  the  bankrupt,  frequently  obtained  their 
payinenis  from  bim  before  he  received  them 
from  government.  In  April  1 837,  be  bad 
considerably  overdrawn  bis  banking  ac- , 
count ;  that  account  was  then  closed,  and  a 
new  one  opened,  the  defendants  advancing 
7,500Lt  which  they  placed  to  hia  credit. 
Evidence  was  offered  to  shew  that  an 
agreement  was  made  at  this  time  between 
tbe  bmkrnpt  and  tbe  defendants,  tbat  tbej 
should  pay  the  cheques  to  be  drawn  by  him 
in  favour  of  his  customers,  before  the  half- 
yearly  issues,  and  that  the  whole  of  those 
issues  received  by  bim  from  government 
should,  immediately  on  receipt,  be  paid 
over  to  tbe  defendants.  'I'he  plaintiffs 
also  produced  a  deed,  by  which  they  pro- 
posed to  shew,  that  on  opening  tbe  new  ac- 
count, tbe  bankrupt  assigned  over  to  the 
defendants  his  book-debts,  and  some  policies 
of  insurance.  The  defendants  had  collect- 
ed debts  by  virtue  of  this  instrument;  but 
after  the  commission,  and  some  months  be- 
fore tbe  trial,  they  bad  given  up  both  tbe 
deed  and  the  money  to  the  assignees.  It 
was  proposed  by  the  plaintiffs,  to  put  in 
this  deed  without  calling  the  subscribing 
witness,  inasmuch  as  the  defendants  baa 
acted  upon,  and  taken  a  benefit  under  it ; 
but  the  learned  Judge  would  not  allow  tbe 
deed  to  be  put  in  without  the  evidence  of 
the  subscribing  witness. 

[This  was  n)ade  a  point  in  the  argument 
afterwards,  but  the  Court  were  so  clearly  of 
opinion  that  the  case  as  to  this  was  within 
the  general  rule,  and  not  within  the  excep- 
tion laid  down  in  Pearce  v.  Hooper  (I),  and 
Orr  v.  Morrice  (2),  that  no  further  notice 
need  be  taken  of  the  point.] 

It  appeared,  that  during  June  1827,  the 
bankrupt's  affairs  were  in  a  very  embarrass- 
ed state,  and  becoming  gradually  worse ; 
and  evidence  was  given  to  shew  tbat  from 
tbe  beginning  of  July  be  contemplated 
bankruptcy.  He  was  proved  to  have  said, 
about  this  time,  that  *'he  must  keep  faith 
with  his  l>ankers  under  any  circumstances." 
(I)  S  Taunt.  M. 

(S)  6  Hoorr,  348  ;  1.0.  3  B.  &  B.  139. 


On  the  9th  of  July,  lift  commuted  an  act 
of  bankruptcy,  but  unknown  to  the  defen- 
dants ;  he  went  on  drawing  cheques  upon 
them,  from  that  day  till  the  20th,  when  he 
stopped  payment,  having  overdrawn  his 
new  account  by  2,000/.  Between  the  9th 
and  the  20th  he  had  received  targe  sums 
from  government  for  pay  and  pensions,  all 
which  he  paid  over  to  the  defendants ;  and 
it  may  be  inferred  that  he  did  so  that  they 
might  be  able  to  honour  his  cheques.  Tbe 
commission  was  dated  the  25th  of  July 
1827. 

Tliese  being  the  facts,  his  Lordship  pro- 
ceetied  to  charge  the  jury.  He  told  them 
that,  in  his  opinion,  diere  could  be  no  doubt 
Window  contemplated  bankruptcy  from  the 
beginning  of  July.  He  directed  them  to 
find  for  the  plaintiffs,  if  they  thought  that 
the  payments  subsequent  to  that  time,  were 
made  by  the  bankrupt  with  a  view  of  pre- 
ferring the  defendants  to  bis  other  creditors; 
but  if  they  thought  either  that  the  payments 
were  made  in  pursuance  of  an  antecedent 
contract  entered  into  on  opening  the  new 
account,  or  that  the  bankrupt  made  them 
with  a  view  of  enabling  the  defendants  to 
honour  his  drafts,  that  be  might  go  on  for  a 
time,  then  to  find  for  the  defendants ;  and 
if  they  ao  found,  to  state  on  which  of  tbe 
two  last-mentioned  grounds  tbeir  cwiclusion 
was  formed.  But  uter  this  direction,  and 
before  any  verdict  was  returned,  Mr.  Ser- 
jeant Wilde,  the  plaiot!ff''8  counsel,  elected 
to  be  nonsuited.  A  rule  was  aflerwardt 
obtained  for  setting  aside  the  nonsuit,  and 
for  a  new  trial,  on  the  ground  of  misdirec- 
tion in  the  summing  up. 

The  Ailorney  General  ( Sir  James  Scar- 
lett ),  Mr.  Campbell^  and  Mr.  Pennington, 
now  shewed  cause. — Tlie  learned  Judge 
left  two  points  to  the  jury,  with  a  directtoua 
if  they  found  either  in  favour  of  the  defen- 
dants, to  return  a  verdict  for  them.  Con- 
ceding for  tbe  present  tbat  the  direction  warn 
wrong  as  to  one  point,  still,  if  it  was  right 
on  the  other,  this  rule  must  be  discharged^ 
otherwise  the  plaintiffs  might  obtain  an  un- 
due advantage  by  suffering  a  nonsuit ;  for 
if  they  had  waited  for  a  verdict,  the  jury 
mi^ht  have  found  for  the  defendants  on  tUat 
pomt  on  which  the  direction  was  right,  ar^d. 
then  the  verdict  could  not  have  been  dts- 
tiurbed.  But  tbe  direction  was  right  on  both. 
First,  the  payments  in  this  case  were  made 
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in  pursuance  of  an  antecedent  contract,  and 
cannot  therefore  be  treated  as  a  fraudulent 
preference.  A  payment,  to  be  so  consider- 
ed, must  be  made  officiously,  and  volun- 
tarily,  without  any  pressure  from  the  credi- 
tor, or  any  motive  but  favour  for  paying  him 
sooner  than  the  rest.  Lord  MansBeld's 
judgment,  in  Harman  v.  Fitkarifi)^  esta- 
blished this  doctrine.  It  must  be  assumed, 
on  the  other  side,  as  an  inflexible  rule,  that 
a  debtor  in  expectation  of  becoming  bank- 
rupt rauil  pay  all  creditors  rateafaly.  But, 
thecases  in  wfaicli  prteure  by  an  individual 
creditor  has  been  held  to  justify  payment, 
•faetv  that  the  rule  only  goes  thus  far,  that 
all  creditfirs  who  stand  in  the  same  situa- 
tion are  to  be  paid  rateably.  Any  act  of 
industry,  by  which  one  puts  himself  in  a 
better  situation  than  the  others,  entitles  him 
to  preference.  Pressing  for  payment  is  one 
such  mode ;  binding  a  debtor  by  an  engage- 
ment to  pay  out  of  a  particular  fund,  as  in 
Hmi  V.  Mortimer  (4),  or  out  of  the  first 
monies  to  be  paid  in  at  given  seasons,  as  tn 
tlie  present  case,  is  another  mode,  and  must 
stand  on  the  same  footing.  These  sums, 
when  received,  were  not  equally  applicable 
to  the  demands  of  all  the  creditors,  but 
were  distinctly  appropriated  by  the  previ- 
ous contract.  The  loan  was  made  on  the 
credit  of  the  funds  so  appropriated,  and  not 
on  the  general  credit  of  the  borrower. 
Secondly,  there  was  evidence  that  the 
money  was  paid  in  specifically  to  provide 
for  Window's  drafts.  That  Is  a  payment 
for  the  purposes  of  the  debtor,  not  of  the 
creditor,  and  cannot  be  considered  fraudu- 
lent. At  least  until  fraud  is  proved,  such 
payment,  at  a  banker's,  must  be  understood 
as  made  for  the  usual  purposes  of  the  cus- 
tomer, and  therefore  protected  as  a  transac- 
tion in  the  ordinary  course  of  business; 
Batfley  v.  Ballard  (fi)  is,  for  this  purpose,  an 
authority  in  point. 

Mr.  Smeant  WiUU  and  Mr,  Pollock, 
contriL — The  plaintifls,  by  choosing  to  be 
nonsuited,  after  the  charge  of  the  learned 
Judge  to  the  jury,  are  not  therefore  pre- 
cluded from  seeking  a  new  trial.  When  a 
plaintifl*,  on  the  stimming  up  of  a  cause.  Is 
in  a  situation  to  tender  a  bill  of  exceptions, 

(3)  Cowp.  117. 

<4)  10  U.  &  C.U;*.<s.  1  Lloyd  &  W.AO;  8 
lAwJo«ii.K.B.  fit. 
H)  1  (>Bopb.  416. 


hut  choosea  tlie  more  convenient  course  of 
being  nonsuited,  the  Court,  on  application 
for  a  new  trial,  will  not  inquire  whether  the 
plaintiff  might  or  might  not  have  been  bene- 
fited by  something  in  the  Judge's  direction, 
but  will  see  whether  that  direction  was 
wholly  right,  or  was  exceptionable  in  some 
part ;  and  iu  the  latter  case  they  will  give 
relief  to  the  extent  to  which  the  party  would 
gain  it  by  a  bill  of  exceptions.  But  it  is 
said,  that,  on  one  point  at  least,  there  was 
proof  on  which  the  jury  might  have  found 
for  the  defendants;  but  such  verdict  would 
have  been  against  the  main  body  of  evidence, 
and  the  plamtiffs  ought  not  to  be  prejudiced 
by  having  refused  to  wait  for  a  verdict 
which  could  not  have  been  supported. 

{_Mt.  Justice  Parke. — If  there  was  any 
evidence  to  go  to  the  jury  on  the  second 
point,  you  are  not  entitled  to  a  new  trial. 
Thequestion  is,  not  which  way  was  tlie  weight 
of  evidence,  but  whether  there  was  any  evi- 
dence for  the  jury  on  the  second  point.] 

Then  there  was  no  such  evidence ;  there 
was  no  antecedent  contract ;  the  whole  evi- 
dence anwunted  to  mere  conjecture:  the 
case  of  HuiU  v,  Mortimtr  was  entirely  dlA 
forenk  There,  the  advance  was  made  with 
a  view  to  a  particular  object  (which  could 
not  be  obtained  without  the  advance),  and 
on  the  credit  of  ascertained  funds,  which 
the  Court  considered  as  equitably  asisigned 
to  the  creditors :  here,  no  definite  object  ap- 
pears, nor  any  specific  sura  to  be  pledged. 
Supposing  an  arrangement  to  have  existed, 
It  was  only  that  the  one  party  should  make 
an  advance,  and  the  other,  in  return,  hand 
over  alt  the  funds  that  should  come  to  him 
from  government;  but  there  was  no  cer- 
tainty of  payment,  as  the  parties  (the  of- 
ficers and  officers*  widows)  might  hsve  died 
before  the  day  of  [wyment.  Besides,  with- 
out a  previous  contract  titere  is  nothing  to 
protect  the  paymenta ;  they  cannot  be  said 
to  have  come  in  tlie  ordinary  course  of 
business,  from  a  party  who  knew  that  his 
bankruptcy  was  at  least  probable.  Such  a 
supposed  contract  as  this  would  be  like  a 
promise  by  a  trader  to  give  away  his  whole 
stock  In  trade.  The  Court  will  not  fail  to 
remember  that  the  present  Bankrupt  Act, 
6  Geo.  4.  c.  16,  increases  the  remedy  of 
assignees  as  to  fraudulent  preferences  ;  for 
it  makes  void  a  fraudulent  gifi  or  delivery, 
tlwugh  it  be  without  deed. 
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Lord  TeiUtrdem.—ThK  pUintiflb  hating 
elected  at  the  trial  to  be  noninittd,  the  que>> 
tion  i>,  whether  thii  Court  can  now  inters 
fere.  To  do  so*  we  sboald  be  satisfied  that 
I  ought  to  have  directed  a  verdict  for  the 
pUintiC  Now,  reverse  the  preeem  cut:  a 
Judge  ought  not  to  nonsnit,  if  there  ta  any 
evidence  for  the  cooaideration  of  the  jury 
on  behalf  of  the  plaintiff';  because,  if  the 
ftcits  went  to  the  jury,  they  mi^t  .poisiUy 
in  their  discretion  find  a  vcfdwt  for  Jiim. 
Here  die  plaintiffs  ineisted  on  a  nonsuit; 
they  were  entitled  to  do  so ;  but  if  there 
was  any  evidence  on  which  the  jury  might 
in  their  discretion  have  found  a  verdict  for 
the  defendantSt  the  nonsuit,  \ij  which  that 
evidence  was  withdrawn  from  the  jury's 
consideration,  ought  not  now  to  be  set  aside 
at  the  instance  of  the  plaintiffs.  I  cannot 
agree  to  the  doctrine,  that,  if  any  part  of  the 
summing  up  would  have  afibntm  ground  ibr 
a  bill  of  exceptions,  the  present  applicatioo 
ought  to  prevail.  I  tliink  it  should  not,  if 
either  qtiestion- was  pr<n)erly  left  to  the  jury. 
Now  the  aeeond,  namety,  wltetber  the  pay- 
ments wen  made  by  the  bankrupt  to  enaUe 
himtogoonforatime,was  rightly  submitted, 
if  there  was  any  evidence  to  go  to  the  jury 
upon  that  point.  It  csnnot  be  contended 
tliat  there  was  none,  and  the  rule  inust 
therefore  be  discharged. 

Mr.  Jmtiice  Bmfiey. — I  think  -bot&  the 
questions  left  to  the  jury  were  proper ;  -  but, 
the  plafintif&  having  chosen  to  be  nonaailed, 
if  either  of  those  questions  raised  mstter  fit 
for  the  consideration  the  jury,  -  then, 
looking  at  the  whole  of  the>  summiag  op, 
and  the  direction  of  the  learned  Judge,  that 
the  jury  diould  aay  on  whidi  graand  they 
decidea,  I  thmk  mt  noBMit  onnM  be  set 
ande.  The  qnettton  of  fraudulent  preA* 
renee  depends  on  what  passes  in '  the  mind 
of  the  party  making  the  payments,  at  the 
time  when  they  are  made :  if  he  acu  ta 
pursuance  of  a  contract  or  engagement,  or 
otherwise  under  such  circumstance*  that  he 
cannot  have  a  choice,  the  payments  are  evi- 
dently not  the  result  of  fraudulent  prefe- 
rence ;  and  1  cannot  say  in  the  present  case 
that  the  jury  might  not  have  inferred  a 
previous  contract  or  engagement  from  the 
course  of  dealing  proved  between  the  bank- 
rupt and  the  defendants  after  the  new  ac- 
count was  opened.  But  it  is  not  neeeaaary 
to  decide  this  point,  because,  on  the  aubse- 


qnent  one,  there  was  abundant  matter  for 
the  attention  of  the  jury.  The  facts  suted 
in  ai^nment  for  the  plaintiffs  might  have  had 
a  powerful  efi*ect,  but  they  were  withdrawn 
from  consideration  by  the  act  of  the  plaintiffh 
themselves. 

■   Mr.  JuMt'ux  lAuUdak. — think  the  only 

ration  is,  whether  the  direction  given  1^ 
learned  Judge  ta  the  jury  in  this  oasewas 
or  wai  not  right  on  chber  m  die  points  bft 
to  them.  It  seems  admitted,  that  one  point 
was  properly  put.  What  verdict  they  might 
have  found  on  either,  is  not  now  for  consi- 
deration: I  think  there  was  clearly  some 
evidence ;  and  they  might  have  found  for  the 
defendanu;  and  the  plaintiff's,  having  dected 
to  be  nonsuited,  are  not  in  a  condition  i»w 
to  object  that  it  was  insufficient. 

Mr,  Jmttiee  Parke, — Upon  the  first  point 
left  to  the  jury,  if  that  had  been  the  only 
one  in  the  case,  or  if  they  had  found  a  veiv 
diet  for  the  defendant  on  it,  I  should  have 
required  time  for  consideration.  1  think 
tite  caseMif  HtaUi.  Mortimer  is  distii^ish- 
aUa  from  thii  im  two  grounds.  In  thai 
case  there  was  a  bargain  to  pay  ml  of  a 
specific  fund,  which  operated  as  an  equitable 
assignment  of  that  fund,  and  previntted  its 
passing  to  the  assignees^  who  take  only  such 
interest  as  the  bankrupt  is  entitled  to,  both 
legaHy-and  equitably.  A  notice  of  the  as- 
signment to  the  debtor,  or  person  holding 
the  fund  prior  to  the  act  of  bankruptcy,  h 
indeed  necessary,  not  to  make  the  assign- 
ment vidid  betffeeri  the  parties,  but  to  pre- 
vant  th«  title  of  the  assignees  from  accruing, 
on  the  ground  that  the  bankri^  continued 
the  apparent  owner  of  the  fund  at  the  time 
of  the  bankriqitey,  witim  the  meaung  of 
the  provision  in  tlie  statute  of  James,  wnidi 
islnoorporated  in  the  6  Oea.  4.  c.  16.  a.  7X* 
Bat,  in  the  case  of  HwU  v.  Moi^mer,  the 
fond  itself  was  paid  over  to  the  defendants 
before  the  act  of  bankruptcy  of  both  the 
bankrupts,  and  consequently,  at  the  time  of 
the  bankruptcy,  they  could  not  possibly  be 
the  apparent  owners.  Here,  at  the  time  of 
the  bankruptcy  the  money  was  not  paid  to 
the  defendants,  nor  was  any  notice  of  the 
bargain  given  to  the  bcMers  of  the  fund ; 
and,  consequently,  admitting  the  hmtgun  to 
have  operated  as  an  equitwie  assignment, 
the  plaintiffii  might  still  be  entitled  to  re- 
cover. This,  in  m^  ojuiuon,  constitutes  oat 
ground  of  distinction :  the  aeeond  that 
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the  baokru^  in  that  «aK^  were  entitled  ta 
the  fundaasigned  ia  their  own  right ;  in  this, 
the  bankrupt  had  a  mere  power  to  receive 
U  as  an  agent.  These  two  circunutancea 
materially  disiinguUh  tliecasea;  and  I  doubt 
whether  a  Teruict  for  tlie  defendant  could 
have  been  supported  upon  the  first  questitm 
left  to  the  jury.  But*  I  agree  with  the 
fest  of  the  Court,  that  it  is  enough  to  sup- 
port the  direction  in  the  present  case,  if  the 
second  question  was  rightly  left  to  the  jury 
(and  it  is  admitted  to  have  been  8o)^if  there 
was  any  evidence  upon  that  question  for 
iheir  consideration;  for  an  advance  to  a 
banker  to  enable  the  customer  to  so  on,  is 
not  a  payment.  Vpoa  this  point  there  was 
clearly  soiioe  evidence  for  the  conaideratiop 
of  the  jury  ;  and,  in  my  opinion,  it  follows, 
that  we  ought  not  to  relieve  the  plaintiffs 
who  chose  to  be  nonsuited,  rather  than  let 
the  case  go  to  the  jury. 

Rule  discharged. 


ISSO.  7 
.Juoea«.  i 

'  Bankrupt — Prehahte  eaute  for  tuing  ouf 
ammiesion. 

1.  What  omomts  to  probable  eame  for 
suing  oi4  a  comnintoa,  u  a  guettioa  for  the 
^udgtfiionet^  1/k  facte  reHea  upon  to  amount 
ioprababie  cfnase  are  not  in  dxtpute. 

2.  In  an  action  for  malicieuiltf  suing  out  a 
commitsioa  of  bankn^  against  the  plainljff^ 
without  probable  atutSi  t/te  plaintiff  proved 
the  facts  of  liie  having  succestfully  contended 
agftvut  the  commission  in  a  former  action 
figainst  the  d^endant ;  1^  the  defendant  having 
lylenvards  caused  tlte  commtstion  to  be  su- 
perseded: — Heldt  that  this  was  sufficient 
prioUi  iaoie  evidence  ^  the  want  ^  probable 
caase,  to  call  iqion  tAe  defendatU  for  an 
aiumer, 

,  This  was  an  action  on  the  case,  for  ma- 
liciously suing  out  a  commission  of  bank- 
rupt against  the  plaintiff. 
.  The  defendant  pleaded  the  general  issue. 

Theoause  was  tried,  before  Lord  Tenters 
den,  at  the  Sittings  for  Middlesex  after 
Trinity  term,  when  the  following  ap- 
peared to  be  the  principal  facts  : — 

Thtf  defendant  having  purchased  an  es- 
VouVm.K.B. 


-tete  at  Worthing,  in  Sussex^  tlie  plaintiC  a 
purveyor  and  builder,  contracted  with  him^ 
in  May  1627,  to  build  some  houses  upon  it ; 
and  for  tliat  purpose,  the  defendant  agreed 
to  furnish  him  with  money  at  certain  speci- 
£ed  tjmes,  and  with  bricks  at  a  stipulated 
price.  The  security  for  payment  was  to 
be,  in  the  first  instance,  the  buildings  them- 
aelves  [  after  they  were  finished,  the  debt 
was  to  be  paid  off,  or  the  defendant  to  have 
security  by  mortgage.  When  the  buildings 
were  partly  completed,  a  dispute  arose  i  andf 
in  October  1828,  the  defendant  commenced 
an  action  against  the  plaintiff  for  d9l.,  chiim- 
ed  by  him  for  arreara  of  intereat  on  th0 
money  he  had  advanced.  Previous  to  th* 
commencement  of  this  action  the  building 
had  proceeded  very  slowly;  afterwards  it 
was  wholly  lefl  off,  and  sash'frames  and 
other  articles,  valued  altogether  at  300/., 
which  had  been  brought  upon  the  premises 
for  the  completion  of  the  work,  were  taken 
to  Shoreham,  by  the  plaintiff's  son,  who 
had  principally  managed  die  building  for 
his  father  (  but  no  evidence  was  offered  to 
shew  that  this  had  been  done  by  his  direc- 
tion, or  even  with  hia  knowledge.  Hia  ob- 
ject in  so  doing  was,  as  he  stated,  ^  placf 
them  in  safety,  when  the  work  was  stopped* 
After  hearing  of  thia  transaction,  the  de- 
fendant, on  the  16th  of  October  1828,  sued 
out  a  commission  against  the  plaintiff,  under 
which  he  was  adjudged  a  bankrupt,  and  a 
messenger  seized  part  of  his  effects.  For 
this  seizure  the  plaintiff  brought  an  action 
of  trespass  against  the  defendant ;  he  justi- 
fied under  the  commission ;  the  plaintiff 
denied  the  bankruptcy ;  and,  issue  being 
joined  on  this  point,  the  cause  was  tried  be- 
fore Lord  Tenterden,  at  the  Sittings  before 
Hilary  term,  1 8S9,  when  the  jury,  under  hi« 
I^ordship's  direction,  found  a  verdict  for  tlie 
plaintiff;  and  they  assessed  the  plaintiff'a 
damages  at  400<.  [The  report  of  the  pro- 
ceedings at  Nisi  Priua  will  be  found  in  1 
Moody  4-  Malkin's  Nisi  Pritts  Casett  S79, 
and  3  Carrtnj^fon  4'  Pace's  Reports,  505.] 
In  the  following  Hilary  term  application 
was  made  on  belialf  of  the  defendaut  for  a 
new  trial ;  but  the  rule  was  refused,  except 
on  the  ground  of  excessive  damages.  [The 
report  of  the  case  upon  that  motion  will  be 
found  in  7  Law  Joum.  K.B.  135.]  The  de- 
fendant afterwards  caused  the  commission 
to  be  superseded  at  his  own  expense. 
JY 
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On  the  trial  of  this  cause,  the  plaintiff 
Iia?ing  proved  the  preceding  facts,  it  was 
contended  for  the  defendant,  that  there 
ought  to  he  a  nonsuit,  no  evidence  being 
adduced  to  shew  that  the  adjudication  of 
the  commissioners  had  proceeded  on  wrong 
grounds.  It  was  contended,  that  their  find- 
ing, unimpeached  by  direct  proof,  negatived 
the  want  of  probable  cause.  Lord  Tenter- 
den  thought  otherwise,  but  reserved  the 
point ;  and,  in  summing  up  the  case,  he  told 
the  jury  that  the  evidence  did  not  shew  an 
act  of  bankruptcy  committed ;  and  he  left  it 
to  them  to  say  whether  or  not  the  defendant 
bad  ground  for  believing,  when  he  sued  out 
the  commission,  that  such  act  had  taken 
place.  The  jury  were  of  opinion  he  had  no 
aach  ground,  and  found  for  the  plaintiff.  A 
rule  ttui  having  been  obtained  for  setting 
aside  the  verdict,  and  entering  a  nonsuit,-— 

Mr.  Allorney  General  ( Sir  James  Scar- 
lettJ,  Mr.  Brougham,  and  Mr,  F.  Kelly,  now 
shewed  cause. — No  evidence  was  offered  by 
the  defendant  of  any  of  the  facts  upon  which 
the  commissioner  had  adjudicated.  Persons 
may  have  been  induced  by  him  to  go  before 
the  commissioners,  and  swear  to  that  which 
would  not  hear  cross-examination.  It  will 
be  urged,  on  the  other  side,  that  the  mere 
adjudication  made  it  necessary  to  give  some 
proof  of  the  absence  of  probable  cause,  be- 
yond the  fact  of  the  commission  having  been 
auperseded.  But,  as  it  is  against  legal  ana- 
log that  the  plaintiff  should  be  called  upon 
to  establish  a  negative,  it  has  been  held  that 
in  such  a  case  very  slight  evidence  of  the 
want  of  probable  cause  is  sufficient  to  throw 
the  onus  of  proof  on  the  defendant:  Incle- 
donv.  Berry  {I).  Here,  every  proof  that 
could  be  expected  was  given  on  the  plain- 
tiff's part.  He  shewecTtlie  proceedings  in 
the  action  of  trespass,  in  which  the  de- 
fendant might  have  supported  the  commis* 
aioa  by  evidence  if  it  had  been  in  his  power ; 
be  put  in  the  supersedeas,  which  the  de- 
jendant  miglit  have  accounted  for  by  proving, 
if  such  had  been  the  fact,  that  it  was  taken 
out  under  a  mistake ;  and,  although  it  was 
not  incumbent  on  the  plaintiff  to  shew  how 
the  commissioners  had  been  misled  in  making 
their  adjudication,  yet  he  did  explain  the 
only  fact  which  he  could  suppose  to  have 

(1)  S  Selw.  N.P.  1057.  fl.  Ot.)  7th  edit,:  1 
Camj)b;t03.  n.(a). 


been  relied  upon  by  them  as  an  act  of  bank- 
ruptcy, and  by  the  defendant  as  a  probablo 
cause  for  suing  out  the  commission — namely; 
the  removal  of  the  goods.  The  plainttfl^ 
then,  did  all  that  rested  with  him  to  call  on 
the  defendant  for  a  reply ;  none  was  given. 
The  mere  adjudication  was  no  more  concln* 
sive  than  the  finding  of  a  grand  jury  would 
be,  under  similar  circumstances,  in  an  action 
for  a  malicious  prosecution.  The  fiicta 
which,  if  proved,  would  amount  to  reason- 
able and  probable  cause,  were  chiefly  of  an 
affirmative  character ;  the  proof  of  which, 
according  to  the  general  rule,  should  come 
from  the  parly  who  asserts  them. 

Mr.  F.  Pollock,  Mr.  Denmtmt  knd  Mr, 
Comyn,  contrlt. — Where  facts  are  not  in  dis- 
pute, the  question  of  probable  cause  is  for 
the  Judge,  and  him  only.  There  was,  there- 
fore, no  case  to  go  to  the'jury  on  behalf 
of  the  plaintiff.  The  adjudication  by  the  com- 
missioners, unless  impeached  by  evidence, 
was  sufficient  proof  of  probable  cause.  The 
finding  of  a  grand  jury  is  but  preliminary  to 
a  trial ;  the  adjudication  of  commissioners  of 
bankrupt  is  a  determination  (though  not 
final)  on  fact  and  law,  and  therefore  of  much 
greater  weight.  And  this  proceedii^  is  so 
far  uninfluenced  by  the  petitioning  creditor, 
that  he  cannot  be  the  witness  who  proves 
the  act  of  bankruptcy.  On  the  question  of 
probable  cause,  the  first  step  in  proof  was 
clearly  to  be  made  by  the  plaintiff ;  Purcell 
v.  Maenanuira{2),  fyillanM  r.  Taylor  {S). 
The  o[Mnion  of  Lord  Chief  Justice  Tindal  in 
tliatcase  lays  down  the  rule  as  to  theevidenee 
which  in  such  an  action  must  be  adduced  ; 
but  the  evidence  offevd  by  this  plaintiff  did 
not  satisfy  the  rule  laid  down  in  those  and 
similar  cases.  Tlie  supersedeas  was  only  an 
admission  that  the  defendant  could  not  prove 
an  act  of  bankruptcy,  so  as  to  maintain  the 
commission  in  a  court  of  law,  but  it  is  not 
an  admission  that  there  bad  been  no  pro- 
bable cause  for  suing  it  out.  The  same  re- 
mark applies  to  the  verdict  in  the  action  of 
trespass ;  the  matter  in  issue  there  was, 
whether  an  act  of  bankruptcy  had  in  faet 
been  committed — not  whether  there  had 
been  probable  cause  for  petitioning.  If,  in- 
deed, there  had  been  probable  cause  for 
issuing  five  hundred  commissions,  it  would 

(«)  9  Eait.  561. 

(3)  6  Bing.  I8Jf  S.C.  SM.  &F.S50i7Uw 
Jmub.  CP.  f  Ml 
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btvtt  beoi  no  uiaver  to  that  action.  The 
evidenoe  upon  which  the  comini8«i(Hien 
acted  night  have  been  brought  before  the 
jury  if  the  plaintifif  had  petitioned  the  Lord 
Chancellor  to  have  the  depositions  entered 
of  record,  pursuant  to  the  statute ;  he  might 
then,  if  he  could,  have  negatived  the  parti- 
cular facts.  The  presumption,  from  its  not 
being  done,  is  against  the  plaintiff*.  It  might 
have  appeared  from  the  depositions  that  the 
commissioners  proceeded  on  a  reasonable 
mistake  of  law  touching  the  removal  of  the 
goods,  and  this  would  have  shewn  a  pro- 
bable cause  acted  upon  by  the  defendant, 
RevnokU  v.  Jir«fif»^(4),  where  the  Court 
held,  that  the  facts  stated  on  the  record 
unpunted  to  a  probable  cause,  ii  a  case  si- 
milar to  the  present.  There  was  notliing  hare, 
independent  of  tlie  want  of  cause,  to  shew 
malice  in  the  defendant — Snow  v.  Allen  (5) ; 
and,  tlie  facts  being  clear,  the  learned  Judge 
should  himself  have  decided  the  question, 
and  directed  a  nonstiit.  Mr.  Comyn  also 
cited  the  judgment  of  Mr.  Justice  Holroyd 
in  Nidmson  v.  Coghill  (6),  and  the  cases 
of  Davis  T.  Hardy  {7\  and  Davis  v,  ^us* 

The  Court  took  time  to  consider ;  and  on 
tBe  SOth  of  June  judgment  was  delivered  in 
the  following  terms  by — 

Lord  Tenterden. — This  was  an  action  for 
maliciously  suing  out  a  commission  of  bank- 
rupt i^ainst  the  plaintiff  without  reasonable 
or  probable  cause.  At  the  trial  before  me, 
the  defendant's  counsel  urged  that  there  was 
no  evidence  of  the  want  of  probable  cause 
— that  it  was  incumbent  on  the  plaintifif 
to  give  such  evidence — and  that,  having 
failed  in  doing  to,  he  ought  to  be  non- 
suited. I  declined  to  nonsuit,  and  a  verdict 
was  found  for  the  plaintiff.  A  rule  was 
afterwards  granted  to  shew  cause  why  the 
verdict  ahowd  not  be  set  aside.  Cause  was 
■hewn  durii^  the  present  tern,  and  the 
same  points  made  upon  the  trial  were  in- 
sisted upon  on  the  argument  of  the  rule.  It 
may  be  conceded,  that,  according  to  the  au- 

(4)  1  WUfc  fSt,  cited  in  JobsatoiM  «.  Sottni,  1 
Ton  Rep.  519. 

(b)  1  SUrk.  N.P.C.519. 

(6)  4B.&C.43;  b.  c.  6  D.  &  R.  12.' 

(?)  6  D.  &  C.  S«5  J     c.  6  Law  Joorn.  K.B.  91. 

(8)  S  BiDK.  seat  s.  e.  S  H.  Ac  p.  590  ;  7  Uw 
JomMsgkCss.  St. 


thorities  referred  to  in  the  argument,  the 
question  of  probable  cause,  arising  upon  the 
Ucts  proved  or  admitted,  is  a  question  for 
the  Court ;  and  that,  in  general,  the  plaintiff 
must  give  some  evidence,  shewing  the  ab- 
sence of  probable  cause.  But  such  evidence 
is,  in  effect,  the  evidence  of  a  negative,  and 
very  slight  evidence  of  a  negative  is  suf- 
ficient to  call  upon  the  other  party  to  prove 
the  affirmative,  especially  where  the  nature 
of  the  affirmation  is  such  as  to  admit  of 
proof  by  witnesses,  and  cannot  depend  upon 
matters  lying  exclusively  within  the  party's 
own  knowledge,  as  may  sometimes  happen 
in  certain  cases  of  criminal  prosecution.  In 
the  present  case,  the  adjudication  of  the 
commissioners  cannot  have  been  made  on 
the  testimony  of  the  defendant,  who  was  the 
petitioning  creditor.  On  the  trial,  it  ap- 
peared that  the  commissioners  had  adjudged 
the  plaiotiflT  to  be  a  bankrupt ;  that  he  had 
afterwards  brought  an  action  of  trespass 
against  the  defendant  for  taking  his  goods, 
in  which  the  defendant  pleaded  his  justifi- 
cation under  the  commission,  and  an  issue 
was  joined  on  the  question,  whether  the 
plaintiff  had  become  bankrupt.  This  issue 
was  found  for  the  plaintiff,  and  a  verdict 
passed  for  him.  Soon  after  the  verdict,  the 
defendant  applied  to  the  Great  Seal,  and  sn* 
perseded  the  commission  at  his  own  ex- 
penw.  We  do  not  consider  this  supersedeas 
to  be  an  acknowledgment  that  he  could  not 
alter  or  overcome  the  verdict  in  the  action 
of  trespass,  and  had  learned  thereby  that 
the  commission  could  not  be  sustained.  In- 
deed, the  supersedeas  at  his  own  expense 
was  a  saving  of  expense  to  the  plaintiff,  and 
therefore  an*  act  rather  favourable  to  the 
defendant  than  operating  against  him.  Wit- 
nesses were  called  by  the  plaintiff,  by  whose 
testimony  it  was  made  somewhat  doubtful 
whether  the  defendant  had  a  pecuniary  de- 
mand against  him,  and  also,  whether  he  was 
a  trader  within  the  bankrupt  laws.  And 
it  was  also  proved  that  some  building  ma- 
terials intended  for  houses  which  the  plain- 
tiff was  erecting  for  the  defendant  had  been 
removed  to  a  place  of  security  at  some  dis- 
tance belonging  to  a  third  person  (by  the 
plaintiff's  son)  in  his  absence,  and,  for  aught 
that  appeared,  without  his  knowledge.  There 
was  no  direct  evidence  that  the  removal 
was  the  act  of  bankruptcy  on  which  the 
commissioD  issued,  as  being  a  fiauduknt 
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delivery  within  tlie  meaning  of  the  late 
Btatute,  6  Geo.  4.  c.  16;  nor  any  direct  evi- 
dence that  this  waa  the  only  act  of  bank- 
ruptcy relied  on  by  the  defendant  in  tlie 
Mtioa  of  treapass ;  the  proof  of  the  act  of 
bankruptcy  relied  upon  in  the  action  of 
treapass  might  certainly  have  been  easily 
given;  and  it  vras  urged  that  the  {daintiff 
might  and  ought  to  have  proved  the  depo- 
■itions  taken  before  the  commistiiHiera  on 
which  th^  adjudged  the  plaintiff  to  be  * 
bankrupt.  All  parties  knew  the  evidence 
given  at  the  trial  of  the  action  of  trespass  { 
and  both  at  the  trial,  and  upon  the  argument 
on  the  present  rule,  it  was  (at  times,  at 
ieaat)  considered  that  this  removal  of  the 
goods  was  the  supposed  act  of  bankruptcy ; 
and  it  was  contended^  that  if  the  coromis- 
aknera,  whose  duty  it  ia  to  inquire  into  the 
law  as  well  as  the  fact,  mistook  the  law,  and 
aoibund  this  act  to  be  an  act  of  bankruptcy, 
their  determination  was  in  itself  evidence  of 
prolmble  cause.  I  have  already  oluerved 
that  there  waa  no  direct  proof  that  this  waa 
tiie  act  of  bankruptcy  on  which  the  adjudi' 
cation  was  founded ;  but,  in  the  absence 
pf  evidence  or  surmise  of  any  other,  we 
think  this  must  be  considered  as  the  act 
relied  upon,  and  therefore,  that  the  proof 
of  the  removal  of  the  goods,  and  the  cir- 
cttnsunces  under  which  it  took  place,  which 
moet  dearly  was  not  an  act  of  bankruptcy, 
waa  suflScient  vn'nul  ^ocie  evidence  of  the 
want  of  probable  cause  for  suing  out  the 
commission  to  call  upon  the  defendant  to 

S've  aome  proof  of  the  alternative,  vis. 
a  existence  of  some  probable  cause;  and 
consequently  that  the  plaintiff  ought  not  to 
have  been  nonsuited  at  tlie  trial,  and  that 
the  rule  must  be  discharged. 

Rule  dueharged. 


STAKl  e.  FORSTER  AHD 
AKOIHXB* 


1830.  7 

June  SS.  j 

Shipping — Demurrage* 

Noaction  for  demurrage  can  he  iminUunei 
hv  a  matter  of  a  ship  m  his  onn  name,  unless 
there  be  an  express  contract  for  its  payment 
to  Aim. 

This  waa  an  action  by  the  master  of  a 
ifaip  for  demurrage.  The  deelanttien  stated, 


that  the  defendants,  on  &e.,  at  Limerick, 
catised,  and  the  plaintiff,  at  their  request,  per- 
mitted to  be  shipped  on  board  a  sliip  called 
&c.,  then  lying  in  the  port  of  Limerick, 
and  whereof  the  plaintiff  was  master,  divers 
goods  and  chattels  therein  speclBed,  then 
represented  to  be  in  good  order  and  condi* 
tion,  to  be  delivered  in  tlie  like  good  order 
and  condition,  at  the  port  of  London,  (the 
dangers  of  the  sea  and  navigation  excepted,) 
unto  the  defendants  or  their  aasigns,  they 
paying  certain  freight  for  the  said  goods 
then  and  there  agreed  upon,  with  primage ; 
and  the  plaintiff  undertook  and  agreed  with 
the  defendant  for  the  dehtery  of  the  said 
goods  and  chattels  as  aforesaid ;  and,  in  con- 
sideration thereof,  the  defendants  undertook 
and  promised  the  plaintiff  to  accept  and 
receive  the  said  goods  and  chattda  at  the 
port  of  London,  from  the  plaintiff,  in  a  vea- 
Bonable  time  after  they  should  have  notice 
of  his  being  ready  to  deliver  the  same  as 
a&resaid.  The  declaration  then  averred, 
that  the  vessel  arrived  with  iIm  goods  in 
London,  and  that  the  plamtiff  waa  mdy  to 
deliver  them  as  agreed  on,  of  which  the  de* 
fendants  had  notice ;  and  although  a  rea8<m- 
able  time  for  the  defendants  to  accept  and 
receive  the  goods  at  the  port  of  London, 
after  they  had  such  notice,  elapsed,  yet 
the  defendants  did  not  within  such  reason- 
able time  accept  and  receive  the  goods,  but 
wholly  neglected  and  refused  so  to  do  for  a 
great  and  unreasonable  time,  to  wit,  twenty 
days,afler  tlieyhad  such  notice  as  aforesaidi 
and  thereby  the  said  ship  was,  during  that 
time,  detained  at  the  port  of  London  aod 
elsewhere,  and  the  plaintiff  was  put  to  great 
costs  and  charges,  amounting  to  iOL,  ia 
maintaining  the  crew  of  the  ship  daring  the 
said  time,  and  was  deprived  ot  the  use  of 
the  ship  and  the  profits  thereof  durii^  such 
time. 

The  defendants  pleaded  Nonasaampsit. 

The  cause  waa  tried,  before  Lord  Teo^ 
terden,  at  the  London  Sitiinga,  after  Trinity 
term,  I8S9,  when  the  fbllowii^  appeared  ttt 
be  the  principal  facts  ^—  t 

Tlie  plaintiff  was  the  master  of  the  ship 
Betstjf,  trading  from  Ireland  to  Londois  and 
the  defendants  were  the  consignees  of  gooda 
conveyed  in  that  vessel  from  Limerick  to 
London;  and  the  action  was  brought  to 
recover  a  compensation  for  tlie  improper 
detention  of  tlw  vessel,  ixom  the  18th 
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Nffvember  to  tl)«  t6th.  Thft  bflt  of  lading 
ms  given  In  evidence.  It  ran  in  the  or* 
dinsry  fbrm,  Md  did  not  eontain  any  stipu- 
lation that  (he  ship  was  to  be  unUden  frithin 
anylime^  The  deftndant«*  counsel  objected, 
that  fhift  action  could  not  be  maintained  by 
th«  master  for  demurrage,  unless  there  was 
•  special  contract ;  and,  for  this,  Brouncker 
T.  SeoU  (1)  MS  cited ;  and  upon  the  autho- 
rity of  that  case,  Lord  Tenlerden  nonsuited 
the  ^ainttff,  but  reserved  liberty  to  him  to 
tnoTo  to  enter  a  verdict  in  hfo  favour,  if  (he 
Court  ehonld  be  of  opinion,  that  the  action 
was  maintainable. 

In  Michadmaa  term,  1 899,  a  rule  nut  was 
opined  for  that  purpose,  against  which-* 

Afr.  C4nlyn  now  BhetrCd  Catis^. — In  the 
abwmte  of  any  express  contract  by  the  de« 
fendants  to  make  compensation  to  the  plain- 
tift  for  any  impreper  detmtion  of  the  vessel, 
the  hiw  connot  imply  any  such  contract : 
it  Implies  merely  a  promise  on  the  part  of 
«  consignee  to  pay  fteieht;  but  then,  by  the 
terms  of  the  Ull  of  hiding,  the  captain  is 
bound  to  deliver  the  goods  only  on  the  pay- 
ment of  freight;  and  when  the  constghee  has 
obtained  possession  of  the  goods  without  such 
payn)en(,  it  may  reasonably  be  inferred  that 
he  contracted  to  pay  that  freight  afterwards, 
which  the  captain  might  have  exacted  before 
he  delivered  the  goods.  This  action  is  a 
mere  expeHmffnt  (o  cause  the  case  of  Sroun- 
eker  v.  Sc6tt  ttf  be  ovenuled ;  for  which 
there  is  no  reason  whatever.  There  is  no 
doubt  the  paitiet  made  their  contract  ift 
Uie  belief  that  no  queetion  as  to  demurrage 
oodld  be  nsised.  Where  it  is  otherwise 
underteood,  it  is  matter  of  express  contract 
—as  was  the  case  in  Jetton  v.  Solly  (3). 

Mr.  Qurjiey  and  Mr,  Platt^  contrd.  There 
ii  ho  objection  to  the  action  if  it  be  fbunded 
injustice.  The  master  received  the  goods 
ai^  brought  them  to  this  country,  and  his 
ship  was  delayed  wrongfully.  It  is  reason- 
able that  tliose  who  caused  the  delay  should 
make  oompensation,  not  merely  for  the  use 
of  the  vessel  during  the  voyage,  but  for 
the  »e  they  have  made  of  her  after  the 
voyage  ia  concluded.  No  doubt  the  master 
mi^  meianin  an  action  for  freight ;  and  If 
90t  mby  not  fin*  denmrftge  f   The  ovtiiers, 

(i)4T»mt.l. 


no  doubt,  can  roaiotaia  the  action ;  so  that 
the  allowing  the  master  to  maintain  it  may 
BavemultipKcity  of  actions.  Freight  is  the 
compensation  payable  fot  the  use  of  the  ship 
from  the  time  of  the  shipment  of  the  goods 
ontll  they  are  ready  to  be  delivered  at  the 
port  of  delivery,  and  demurrage  ia  a  com- 
pensation payable  for  the  improper  detention 
of  the  vessel,  by  the  shippers  or  their  agenti , 
after  the  goods  might  have  been  delivered. 
The  case  of  Lkke  v.  £ydle(9)  is  Avourable 
to  the  plaint^B  claim. 

[Jfr.  Justice  Bayley.-^The  general  opi* 
nton  in  the  profession,  is,  that  that  case  was 
wrongfully  deolded.]' 

TIa  Court  took  time  to  consider ;  and,  on 
the  8<hh  of  June,  the  judgment  was  deliver- 
ed in  the  fbllowing  terma  by— • 

Lord  Tenlerden. — [After  stating  the  fact^ 
his  Lordship  proceeded] — The  question  was, 
whether  the  Master  of  a  ship  could  maintain 
att  action  Ibr  not  unlbading  the  ship  in  a 
reasonable  time  on  isn  implied  promise  to 
do  BO,  there  being  no  engagement  to  do  so 
in  the  bill  of  lading,  which  was  the  only 
evidence  of  actual  contract;  I  nonsuited  the 
plaintiff  on  the  authority  of  the  case  of 
Brouncker  v.  Scott.  It  was  contended,  that 
this  was  at  least  an  inconvenient  decision ; 
because,  as  the  master  may  sue  for  freight 
on  the  bill  of  lading,  if  he  were  not  allowed 
also  to  sue  for  not  unloading  the  ship,  bat  if 
the  right  of  action  in  the  latter  case  were  to 
be  eonfined  to  the  owner,  it  might  in  some 
cases  be  necessary  to  bring  two  actions ;  and 
in  the  case  of  s  foreign  ship  and  an  owner 
resident  abroad,  an  action  at  his  suit  would 
sometimes  be  impracticable,  or  not  worth 
proceedii^  in. 

We  think,  however,  the  beat  and  safest 
course  is  to  abide  by  that  decision.  The 
inconvenience  resulting  from  it  may  be  ob- 
viated by  (he  insertion  of  a  few  words  in  the 
margin  of  the  bill  of  lading,  as  is  often  done, 
and  as  was  done  fn  the  case  of  Jessan  v. 
Salty,  in  which  case  it  was  held  that  the 
master  might  maintain  the  action. 

Rule  di$charged, 
(3)  t  BaiT.  8S3;  >.  e.  1  W.  Bt  190. 
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1830.  >  ,T,«^«« 
Insurance — Freight, 

1.  Mhip-omter  may  effect  an  insurance 
on  his  omn  goods  in  his  trnn  ship,  and  by 
the  name  of  /reightt  that  which  wouid,  pro- 
perly speaking,  be  freight  if  he  anried  the 
goods  of  other  persons, 

i.  But  to  warrant  an  msuramee  of  fright 
on  the  goods  of  anotheri  there  must  be  an 
actual  binding  contract  bettwrn  the  owner  m 
the  goods  and  the  atsmdt  at  lathe  freights 

Action  on  a  policy  of  insurance,  dated 
the  11th  of  January  1828,  on  freight  by 
the  ship  Hope,  at  and  from  Madras  to  Lon- 
don. The  cause  was  tried,  before  Lord 
Tenterden,  at  the  London  Sittings  after 
Trinity  term  18S9,  when  the  following  ap- 
peared to  be  the  principal  &cts : — 

The  ship  insnred,  sailed  on  her  outward 
voyage  on  the  5th  of  August  1827,  and 
arrived  in  Madras  roads  on  the  30th  of 
Norember  in  that  year.  From  that  day  till 
the  4th  of  December,  the  cnw  were  em- 
ployed in  discharging  the  outward  cargo ; 
and,  on  the  6th  of  that  month,  the  vessel 
was  lost  by  the  perils  of  the  sea.  No  part 
of  the  homeward  cargo  was  then  shipped, 
but  the  captain  had  purchased  at  Madras, 
by  order  and  on  account  of  the  plaintiff, 
his  owner,  twenty-five  tons  of  redwood ; 
and  a  commercial  house  trading  under  the 
firm  of  Binny  &  Co.  had  contracted  to  ship 
eme  hundred  and  twenty-two  tons  of  salt- 
petre ;  and  Welnter,  one  of  the  partners 
in  that  hoiue,  engaged  to  ship  ninety  torn 
of  light  goods.  The  sal^tra  was  after- 
wards sold  to  Evans,  the  master  of  anodier 
vessel,  who  brought  it  to  England  upon  his 
own  account,  but  a*  to  those  goods  there 
was  not  any  contract  in  writing. 

Sir  James  Scarlett,  for  the  defendant,  ob- 
jected, that  the  plaintiff  could  not  recover, 
on  a  policy  on  freight,  the  loss  which  he 
sustained  by  having  been  deprived  of  the 
opportunity  of  carrying  his  own  goods  in  his 
own  ship ;  secondly,  that  there  was  no  con- 
tract to  ship  the  light  goods,  and  as  to  them, 
therefore,  that  the  risk  had  never  attached. 

Lord  Tenterden,  as  to  the  first  point,  told 
die  jury,  that,  though  the  profit  made  by  a 
fthip-owner  by  carrying  his  own  goods  in 
bia  own  ship  was  nott  strictly  apeakiog, 


freight;  yet  that  word,  aecozdiiw  to  raer* 
cantile  bmguage,  might,  in  a  poO^  of  in- 
surance, fairly  mean  that  profit  which  a 
ship-owner  expected  to  make,  by  employing 
his  own  ship  to  carry  his  own  goods.  As  to 
the  second  point,  relating  to  ninety  tons  of 
light  goods,  his  Lordship  told  them,  that  if 
the  captain  had  a  reasonable  assurance  that 
they  would  be  shipped,  the  assured  had  a 
right  to  recover,  in  respect  of  them,  the 
freight  which  the  vessel  would  have  emied 
if  they  had  been  shipped,  and  she  had  per- 
formed the  v(^i^,  thouffh  there  was  not 
any  such  contract  as  could  be  enforced  by 
an  action.  The  jury  found  a  verdict  for 
the  amouht  of  the  freight  of  all  the  goods. 
In  the  following  term,  a  rule  nisi  was  ob- 
tained for  a  new  trial,  on  the  ground  of 
misdirection  upon  the  above  two  points. 
Against  which  rule — 

Mr.  Campbell,  Mr,  F.  Pollock,  and  Afr. 
Hutchinson,  now  shewed  caose.— There  was, 
in  the  plaintiff,  an  insurable  interest  in  the 
redwood  and  saltpetre.  Freight,  strictly 
speakii^,  signifies  a  sum  of  money  paid  to 
the  owner  of  a  ship  for  the  carriage  of 
goods ;  but  it  is  the  general  practice  to  in- 
sure the  profit  which  an  owner  derives  in 
carrying  his  own  goods  in  his  own  ship 
under  the  name  of  freight.  Between  as- 
sured and  underwriter,  therefore,  the  term 
freight  is  understood  to  signify  such  a  pro- 
fit ;  and  if  so,  there  can  be  no  objection  to 
the  plaintiff's  recovering,  under  that  word, 
the  profit  which  would  have  been  acquired 
by  reason  of  the  carrying  of  his  goods  m 
bis  own  ship  if  it  had  anived,  and  whidi 
the  parties  may  be  supposed  to  have  had 
in  contemplation  when  they  made  this  con- 
tract. Ai  to  the  light  goods,  the  aesnred 
had  a  sufficient  interest  in  the  freight  of 
those  goods  to  entitle  him  to  recover.  That 
there  must  be  a  contract,  is  conceded ;  but 
here  tliere  was  evidence  of  a  contract,  for 
Webster  engaged  to  ship  the  light  goods. 
Such  a  fact  would  be  a  sufiBcient  statement 
of  a  contract  in  a  special  case ;  probably 
enough  in  a  special  verdict.  In  Jfarre  v. 
Miller  {l"),  (which  resembles  the  present 
case  in  that  respect,)  proof  that  the  captain, 
before  he  sailed,  had  made  engagementa 
with  several  penons  Ibr  a  homeward  eugot 

(1)  4  B.&C.538;  f.c.7  D.  &  R.  1;  4  Law 
Joonit  K»B.  6,  mMn.  MiUir  v.  Wamp  ia  Error. 
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WM  eouMered  to  be  evidence  of  a  positive 
contracti  and  waa  so  left  to  the  jury.  It  is 
immterial  whether  the  contract  be  under 
■eal  or  not-'Pairidk  v.  Eama{i), 

[Mr.JmtheBaifley. — There  is  no  doubt 
that  such  a  contract  need  not  be  by  deed. 
It  was  ao  held  in  Tnucott  v.  CArif(tr(3}.] 

A  mere  inaccuracy  in  the  wording  of  the 
eontractt  cannot  alter  its  legal  effect;  and 
there  is  no  reason  to  believe  that  the  jury 
did  not  fully  understand  it. 

Afr.  Attontty  Gtneral  ( Sir  James  Sear- 
JleMjiCentrA.— Thecaseof  Patrick  w,£amt 
is  iaapplieable.  Thoi^h  it  may  be  diflS- 
colt  to  oontend,  as  a  general  proposittoDf 
that*  aa  between  the  assured  and  the  under- 
writer, the  term  ^freight,  when  used  in  a 
policy,  does  not  include  the  additional  value 
given  to  the  ship-owner's  goods,  by  reason 
of  their  carriage  in  his  own  ship  from  one 
place  to  another ;  still  this  does  not  make 
the  fHvfit  insurable  as  frtigbl.  The  ship 
might  be  lost ;  and  it  might  turn  out  that 
the  goods  were  not  worth  the  carriage. 
How  could  it  be  said  in  such  a  case,  that 
the  ovrner  could  recover  anythmg  asfrtigkt  t 
But,  conoedii^  that  a  contraa  by  deed  waa 
not  neceaaaryi  the  question  as  to  the  ex- 
istraoe  of  a  contract  at  all,  was  not  sub- 
mitted  to  the  jury ;  and  on  that  account 
alone,  the  defendant  is  entitled  to  a  new 
trial. 

Lord  Tenterden. — If  it  be  a  necessary 
ingredient  in  the  composition  of  freight, 
that  there  should  be  a  money  compensation 
paid  by  one  person  to  another,  the  benefit 
accruing  to  a  ship-owner  from  using  his 
own  ship  to  carry  hts  own  goods,  is  not 
freight ;  but  if  the  tern  freight^  as  used  in 
the  poli<nr  of  insurance,  import  the  benefit 
derived  nom  the  employment  of  the  ship, 
then  there  has  been  a  \an  of  freight.  It  is 
the  same  tbii^  to  the  ship-owner,  whether 
be  receives  that  benefit  of  the  use  of  his 
ship  by  a  money  payment,  from  one  person, 
who  charters  the  whole  ship,  or  from  various 
persons,  who  put  specific  quantities  of  goods 
on  board,  or  from  persons  who  pay  him  the 
value  of  his  own  goods  at  the  port  of  de- 
livery, increased  by  their  carriage  in  his 
own  afaip^  The  assured  msy  fairly  consider 

<t)  S  Campk  Ml. 

<3)  f  Brail  &  Bhip.  3S1 }  s.  c.  0  B.  Mo.  3S. 


that  additional  value  as  freight,  and  so  term 
it  in  a  policy.  Before  the  statute  of  19 
Geo.  2.  c.  37,  it  was  not  necessary  to  prove 
any  interest  in  the  subject  matter  of  insur- 
ance; since  that  statute,  it  would  be  as 
good  a  proof  of  interest  in  freight,  to  shew 
that  the  owner  of  a  ship  was  conveying  his 
own  goods  in  his  own  ship,  as  that  he  was 
conveying  the  goods  of  others. 

Then,  as  to  the  other  point.  To  recover 
upon  a  policy  on  freight,  the  assured  roust 
prove,  tbst,  but  for  the  intervention  of  some 
perils  insured  against,  some  freight  would 
iwve  been  earned,  either  by  shewing  that 
some  goods  were  put  on  boanl,  or  that  there 
was  some  contract  for  doing  so.  The  ques- 
tion was  not  submitted  to  the  jury,  whether 
there  was  any  contract  between  Webster 
(acting  on  the  behalf  of  Binoy  &  Co.)  and 
tlie  captain,  for  the  shipment  of  the  light 
goods ;  the  defendant,  therefore,  is  enti  Jed 
to  a  new  trial  upon  that  ground,  but  he 
must,  at  all  evenu,  have  a  verdict  against 
him  for  the  amount  of  the  freight  on  the 
redwood  and  saltpetre.  It  would,  there- 
fore, be  much  better  for  the  defendant  to 
pay  to  the  plaintiff  ihe  costs  of  this  action 
and  the  frewht  of  the  redwood  and  salt- 
petre, and  that  he  should  undertake  to  pay 
the  fireight  of  the  li^t  goods,  i(  on  refer* 
ence  to  an  arbitrator,  it  should  be  found 
that  there  was  a  contract  to  ship  those 
goods ;  and,  until  that  reference  be  deter- 
mined, the  judgment  in  this  action  could  be 
stayed. 

Mr.  Justice  Barley. — I  am  not  aware 
that  it  has  ever  been  decided  that  a  party 
is  entitled  to  recover,  upon  a  policy  of  in- 
surance for  freight,  for  a  loss  accruing;  to 
him,  by  reason  of  his  liaving  been  deprived 
of  the  means  of  carrying  his  own  goods  in 
his  own  ship ;  but  I  do  not  see  why  he  should 
not.  Whether  the  ship-owner  carry  his 
own  goods  or  the  goods  of  another  person, 
is  immaterial  to  liim ;  in  either  case  he  has 
to  pay  the  whole  expense  of  the  ship,  of 
provisions,  and  of  wages ;  he  may  fairly  ex- 
pect to  reimburse  himself  out  of  the  profit 
be  may  derive  from  carrying  goods  being 
his  own  property,  or  that  of  others,  and  he 
may  insure  that  profit  under  the  name  of 
freight,  whether  it  accrue  from  the  price 
paid  for  the  carriage  of  the  goods  of  others, 
or  from  the  additional  value  conferred  on 
his  own  goods  by  their  carriage ;  and  this 
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can  in  no  w»y  vflfect  tb«  interest  of  the 
underwriter, 

Mr.  Justice  Littledale,—!  am  of  the 
same  opinion.  I  do  not  think  tbat/r«^/i( 
of  neces&it;  means  8  sum  payable  from  ODe 
person  to  another. 

Afr.  Jutt'ice  Parke.-— \  am  of  the  same 
opinion.  The  term  freight,  as  applied  to 
the  interest  of  the  assured  in  this  case*  is 
somewhat  inaccuratei  but  the  meaningi  as 
between  the  parties  to  the  iostrumentf  is 
c^uite  intelligibly* 

RvU  accordingly. 

The  nile  was  drawn  up  in  the  special 
terms  directed  by  Lord  Tentetden;  and 
afterwards  it  was  referred  to  a  barrister,  to 
lucertain  whether  there  was  a  contract  to 
ship  the  light  goods,  the  defendant  under- 
taking to  pay  the  costs  of  tlie  action)  and 
the  amount  of  the  freight  of  the  redwood 
and  saltpetre. 


1830.  7 
June  20.  i  raBKiKou.oiiAiif. 

-  Charter^Conttrudion, 

In  several  charters  granted  to  an  immtfiuh 
fiat  city  corforate^  it  was  directed  that 
sheriffs  should  be  chosen  hy  the  citizeiu  and 
commonalty  "  from  themselves."  A  subsC' 
quent  charter^  which  confirmed  former  prici- 
leges,  and  lehich  gave  direction  as  to  time  and 
mode  of  electing  sheriffs,  did  not  contain  the 
nord*  "from  themselves,"  ItU  the  usage  be- 
fore  and  iffter  that  charier  had  been  to  elect 
sJteriffs  from  among  the  freemen : — Held, 
tlwt  the  mere  omission  ef  Ome  mords  tn  th$ 
last  charter  didnot  d*tpenu  with  th9 previous 
limitation ;  and  that  a  person  not  a  freeman  a( 
the  timt  ^  Ail  el^ticm  wu  not  neU  elided. 

This  was  an  information  in  tlie  nature  of 
a  quo  narrmto  against  the  defendant,  for 
nsurping  the  office  of  sheriff  of  the  city  of 
Norwich.  Tlie  pleadings  did  not  become 
material.  A  verdict  was  found  for  the 
Crown,  subject  to  the  opinion  of  the  Court 
on  the  foUowmg — 

CASE. 

The  citizens  of  Norwich  lisve  been  io- 
corpoTsted  from  time  immemoriAl  by  varioua 


names,  and,  up  to  the  tmie  of  ^[laBliBg 
charier  next  mentioned,  the  city  via  gOr 
verned  by  four  bailiffs. . 

By  a  charter  granted  5  Hen.  4.  and  duk 
accepted,  the  offices  of  the  four  bailim 
were  abolished,  and  the  citizens  and  com* 
monalty  were  empowered,  amongst  othei 
things,  to  elect  in  every  year  two  sherills 
from  themselves—*'  de  seipsis." 

By  an  accord  and  composition  entered 
into,  Z  Hen.  5,  the  mode  of  election  wis 
regulated  as  follows ; — 

The  mayor,  sherifib,  aldermen,  eomnos 
council,  auu  citizens  in  general,  having  ai* 
sembled  together  on  the  day  of  the  nativity 
pf  our  lady,  the  nujor,  sheriffs,  and  alder- 
men, were  to  retire  and  elect  one  sherit^ 
such  as  they  would  answer  for.  Their 
choice  was  then  to  be  declared  to  the  com- 
monalty, who  in  their  turn  were  to  go 
together  and  choose  "a  conctlizen,  dwelling 
within  the  city,"  such  a  one  for  whom  they 
would  answer,  to  be  the  other  sheriff! 

By  anotlier  charter  of  1  Cdw.  4,  the 
same  power  is  panted  to  the  citizena  and 
eommonalty  as  m  the  former  cbarter,  of 
electing  two  sheriffs  "do  seipeis"  and  a 
mode  of  election  pointed  out,  similar  to 
that  above  stated ;  the  mayori  sherifi^  and 
aldermen,  to  elect  "  tniandam  fersotmmba* 
hiUm  et  sn^cientem'*  for  one  elieriff,  and  tba 
rest  of  the  fellow  citizens  to  choose  "  aUmt 
personam  suj^cientem  el  haHlem'*  for  the 
other. 

By  a  subsequent  charter,  1 7  Hen.  8,  re^ 
citing  the  charter  of  Edward  4,  it  was 
granted,  that,  in  case  the  sheriff,  elected  by 
the  mayor,  sheriffs,  and  aldermen,  shouUl 
die  or  be  amoved  within  the  year,  the 
mayor  and  aldermen  should  choose  in  hie 
stead,  "  unum  de  discretioribust  idomsie,  et 
magisttfjficientibuieioibus  civiiaUtpnedidm," 
to  serve  for  the  rest  of  the  yew,  and  if  iSbm 
other  sheriff  should  die  or  be  amoved,  thai 
the  commonalty  were  to  elect  "  a^coai 
^rsonam  suj^ienttm,  habiUm  el  HfaneanN^ 
m  his  place  for  the  like  terra. 

By  another  charter,  1 5  Car.  8,  all  the 
existing  fraochises  and  privileges  of  the  city 
were  confirmed,  and  it  was  ordained  that  1^ 
mayor,  sheriffs,  and  aldermen,  shoold  an- 
nuuly,  between  the  24th  of  June  and  lat  oC 
September,  elect  '*  unam  personam  habiiem 
et  svjicientem,"  to  be  one  of  the  sheriffs  ; 
and  that  the  citizens  in  general  thoidd  «l«o. 
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•very  tmi*,  on  the  fait  Tuesday  in  August, 
ehone  for  the  other  sheriff,  **  unam  aiiam 
pemmam  trngicUutem  et  habilem." 

By  statute  3  Geo.  St.  c.  8.|  it  is  enacted, 
"  That  no  person  shall  be  subject  to  be 
elected  into  the  office  of  sheriff  of  the  ci^ 
of  Norwich  who  is  not  on  inhabUant  then^ 
at  the  time  of  such  election." 

According  to  thii  statute,  and  to  the 
diarter  of  15  Car.  2,  the  sheriff  of  Nor- 
wich have  always  been  elected,  from  the 
'year  last  mentioned  to  1827  inclusive. 
They  have  always,  during  that  period, 
been  freemen  at  the  lime  of  their  election. 
In  Jidy  1886,  Seth  William  Stevenson, 
esq.  a  freeman,  was  chosen  sheriff  for  one 
year,  by  the  mayor,  sheriffs,  and  aldermen; 
and  ontheSGtb  of  August  foUowi^,  Georgo 
Giant,  esq.  was  ebosen,  by  the  freemen  at 
large,  to  be  the  other  sheriff  for  the  same 
year.  He  was  not  at  that  time  a  freeman, 
but  became  so  in  February  18S9.  Both 
were  sworn  in  sheriffs  on  the  29th  of  Sep- 
tember, and  exercised  the  office  from 
thenceforth.. 

The  question  for  tlie  opinion  of  the  Court 
was,  whether  George  Grant  was  eligible 
to  the  office  of  sheriff  of  the  city  of  Nor- 
wich, not  b«ii^  a  freeman  at  the  timeof  bis 
election. 

The  ease  was  argued  in  this  term,  in  the 
absMice  of  Lord  Tenterden,  by  Mr.  PaUe- 
SM  for  the  Crown ;  and  by  Sir,  Alderum 
for  the  defendant ;  but  the  arguments  are  so 
fully  noticed  in  the  judgment,  tliat  it  would 
cause  repetiUon  if  they  were  to  be  given. 

Tht  Court  took  time  to  consider,  and  this 
day  the  judgment  was  delivered  in  the  fol- 
lowing terms  by — 

Mr.  Justice  Bayley. — This  was  a  quo 
mttranto  information  against  the  defemlant, 
as  one  of  the  sheriffs  of  the  county  of  the 
city  of  Norwich ;  and  the  only  question  was, 
whether  a  person  could  be  elected  to  that 
office  who  was  not  a  freeman  of  that  eity. 
And  we  are  of  i^inion  he  could  not.  Up 
to  the  time  of  the  5  Hen.  4.  (1404),  the  city 
was  governed  by  four  bailiffs.  By  a  char- 
ter of  the  28th  of  January,  5  Hen.  4,  the 
city  of  Norwich  was  made  a  county  of  itself, 
and  provision  was  made  for  electing  annu- 
ally a  mayor  and  two  sheriffs.  This  provi- 
sion was,  that  the  citiuns  and  commonalty, 
every  year,  should  elect  fam.  tbemselves 
VouVIU.  K.B. 


Xdlf  «^pm  ^ga^  three  fit  persons,  one  as 
mayor,  and  two  as  sheriffs.  The  power 
therefore,  originally  given,  was  limited — to 
choose,  not  out  of  the  inhabitants  at  laree, 
but  out  of  their  own  body,  "de  sepsis."  in 
2  Hen.  0.  (1414),  an  accord  (which  is  ftn 
the  nature  of  a  bye-law,  and  which  would 
be  void  if  it  were  in  opposition  to  the 
charter,)  was  made,  and  that  accord  directs 
the  mayor,  sheriffs,  and  the  twenty-four  (i.  e. 
the  aldermen),  and  all  other  citizens,  to  meet ; 
and  then  the  mayor,  sheriffs,  ami  twenty- 
four  are  to  choose  one,  and  then  tlie  com- 
monalty are  to  choose  a  concitizen,  dwelling 
within  the  city,  for  another.  This  accord, 
therefore,  provides,  in  express  terms,  that  at 
least  one,  i.  e.  the  rommonalty-sheriff  shall, 
at  the  time  he  is  chosen,*  be  a  concitizeR 
dwelling  within  the  city.  By  a  charter 
lEdw.4.  (1461),  the  King  wills  and  grants 
that  the  citizens  and  commonalty  may  elect 
every  year  sucoessively  for  ever,  two  sheriflft 
from  ^emselves  in  the  same  city,  in  form 
thereunder  written.  That  form  is,  that  the 
mayor,  sheriffs,  and  aldermen,  and  the  other 
citizens  of  the  city  commorant  therein,  and 
willing  to  be  present,  are  to  meet ;  and  the 
mayor,  sheriffs,  and  aldermen,  are  to  choose 
*'  qiiandatn  personam  fiabiUm  et  mffkieniem," 
to  be  one,  and  the  other  c&ncives  are  to 
choose  aliam  pertoruim  lufficimtem  et  haln- 
km  for  another.  These  charters  did  not 
provide  for  filling  up  vacancies  in  case  of 
death  or  amotion ;  and  therefore,  by  cha]> 
ter  17  Hen.  8.  (1526),  which  recites  that 
part  of  the  charter  of  Edward  4.  which 
makes  the  sheriffs  eligible  **  tie  seipsis"  it 
was  provided,  that  if  the  mayor's  sheriff 
should  die,  or  be  removed,  the  mayor  and 
aldermen  should  choose  another,  de  discre- 
tioribtu,  idoneis,  et  mag'u  $vfficientibus  civibus 
eivitatis  pratdicta,  and  that,  if  the  other 
^eriff chosen  per  alios  eoncites  civitatis  pro- 
dic(<e,  slwuld  die  or  be  removed,  died  con- 
aoet  eimtatitprcedict^  were  to  elect  into  his 
place  aliam  personam  suffieientem,  habilem  et 
idoneam.  By  anotlier  charter,  15  Car.  2. 
(1664),  the  mayor,  sheriffi,  and  aldermen 
were  to  choose  tmom  personam  habilem  et 
idmemn  to  he  one  sheriff,  between  the  24th 
of  June  and  the  1st  of  September,  and  it 
wss  further  directed  that  the  mayor  should 
cause  all  the  citizens  commorant  in  the  city 
to  appear  on  the  last  Tuesday  in  August, 
and  they  should  then  dioose  alum  jaenoium 
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g^kiaUem  tt  haUUm  to  be  dbe  other 
iberiff. 

The  6rat  charter  provided  in  terms,  that 
the  iberiff  shoold  be  clioieo  "de  teiptis." 
The  charter  of  Edward  4,  id  that  part  of 
it  in  which  the  King  wiUi  and  granu  that 
there  shall  be  two  sheriffi,  says  in  terms, 
that  diey  shall  be  elected  "  de  seiptit ;"  and 
though  in  the  from  prescribed  for  the  elec- 
tion* the  indefinite  word  "  persona"  it  used, 
that  word,  as  explained  by  the  earlier  part 
of  the  charter,  must  mean  "permta  de  »&• 
ipm,"  The  charter  of  Hen.  8.  uses  the 
word  "  pgr$<mam"  u  to  the  commonalty 
sbcrifl^  but  it  ■peaks  of  him  u  dunen  per 
alios  comehtes.  The  charter  of  Charles  f. 
uses  the  word  "personam"  with  reference 
to  both  sherifia;  and  upon  the  constructtm 
of  tbe  word  in  barter  the  eate  de* 
poids. 

The  constructicHi  to  be  put  upon  an  am- 
biguous word  in  a  charter,  may  be  matert* 
ally  influenced  by  the  sense  in  nbidi  that 
word  is  used  in  earlier  chartersi  and 
where  the  usage  upon  it  has  been  uniform, 
by  such  tiiage.  The  same  word  "pcrtmut'* 
was  used  in  the  charters  of  Edwaiu  4,  and 
Henry  8;  and  from  the  proviaitm  "de 
sapnf*  in  the  former,  and  the  exweantm  of 
"  cencHwt"  in  the  latter,  it  is  clear  it  was 
used,  not  in  its  general,  Urge  and  extended 
■ense,  but  in  the  limited  sense  of  *'  cirii." 

The  usage,  siuce  the  time  of  Charles  ft, 
has  been  uni£bnn  to  elect  the  aheriff  from 
among  the  freemen  only. 

The  usage,  therefore,  from  the  time  of 
Henry  6,  notwithstanding  the  Tariatioa  in 
tbehin^age  of  the  charters,  appears  to  have 
been  uniform,  to  confine  the  electim  toaadi 
persons  as  were  previously  freemen. 

TlMproTisiaBiathe<Geo.£.  e.8.  "that 
no  person  should  be  sntgect  to  be  elected 
into  the  ofiSce  of  sheriff  of  the  dty  of  Nor^ 
wich,  who  waa  not  an  inhabitant  thereof  at 
the  time  of  such  election,"  does  not  appear 
to  us  to  throw  any  light  upon  the  pouit.  It 
exempts  non-residents  from  the  burthen, 
though  they  might  otherwise  be  eligible, 
and  therefore,  probably  had  in  view  the 
case  of  non-resident  freemen.  It  pravidea 
tliat  non-inhabitants  should  not  be  aubjcet 
to  be  elected ;  and  it  is  difficult  to  sn^wao 
any  case  in  which  there  cooU  be  a  eokmr 
for  etecting  a  non-inhabitanl«  except  m  the 
cast  of  ft  Mo-naidattk  fiMttan. 


The  upaamai  thiefly  pressed  tipon  the 

Conrt  in  support  of  the  df  frndant's  eteetinm 
was  a  suppMed  analt^  between  the  caae  of 

a  member  of  parliament  and  a  sheriff;  and 
the  parliamentary  decision  in  the  case  of 
The  UnmrtUjf  of  Dublin  (1).  It  wiU  be 
seen,  however,  upon  adverting  to  the  argu- 
ment in  that  case,  that  it  was  pat  upon 
grounds  purely  parliamentary,  and  wholly 
inapplicable  to  the  case  of  a  slwriflr;— that  b 
to  say,  that  the  King  had  no  power  to  im- 
pose such  a  restriction  as  to  nendien  of 
parliament;  that  it  was  contrary  to  the 
spirit  of  onreouititotion;  and  that,  bytlw 
law  and  custom  of  parliameot,  and  from 
other  eanses  peculiar  to  the  subject,  such  ft 
resection,  if  it  ever  had  existed,  had  be- 
come obstdete.  Upon  the  prineipka,  there- 
fore, that  in  this  city  the  charter  whi^  cre- 
ated sheriffs  confined  the  right  of  electii^ 
them,  by  directing  the  choice  to  be  made 
from  among  the  freemen,  "die  snpns^  and 
that  the  use  of  the  wwd  "  persona"  in  the 
charter  of  Charles  2,  as  explainad  by  the 
charters  of  Edw.  4.  and  Hen.. 8,  and  dw 
eonatwit  and  invariable  usaget  doea  not 
justify  an  inference,  that  there  waa  any  in« 
tendon  to  vary  the  right  of  dectimi,  or  to 
make  those  eligible  who  pravtously  w«« 
not  so,  and  that  the  statute  of  Geo.  2.  docs 
not  necessarily  shew  soeh  «i  intention, — ^we 
are  of  opinion,  that  it  is  essential  to'  the 
election  of  a  sheriff  for  the  city  of  Norwid^ 
that  lie  should  be  free  of  the  city  at  the 
time  be  is  elected,  and  cmueqncotly,  that 
there  must  be  Ju^jmeot  of  ouster. 

Jitdgmnt  <^  mUn* 


1880.     >  TBB  KXHO  V.  IBB  WUMf  ABtf 

June  22.  i  ovoziouaBiu. 

Bridge — Repair. 

1.  Tie  definition  of  a  bridge,  for  tkeprnf' 
pose  of  amstdering  the  liabilUy  tf  the  comUy 
to  repair,  ie,  that  nhich  is  erecUidfor  pnesage 
"  over  water  Jloming  m  a  ehimnel  ketimn 
hanks,  more  or  leu  defined." 

2.  T/ie  circumstance  ef  suek  elumnel  being 
^eeanomUy  dry,  will  motjnt  tkt  cemMtyfram 
(heUtMUty  torepmr, 

it)  1  Fsckw.  19, 
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8.  Wim  a  Mdge  mu  ereeled  oeer  mni- 
iom  which  men  oeaumuMif  JlaM  hg  a 
river;  with  arehet  wkkh  were  neceteary 
the  eajetg  of  the  main  hridge,  in  order  to  let 
of  the  fioei  water  :~~HeU,  that  the  emui/y 
mu  not  UaHe  to  repair  eaeh  of  the  arehee  a» 
were  at  <Ae  dittanee  of  more  than  three  Amt- 
dnd  feet  from  the  etui  of  the  main  bridge. 

Thw  wu  an  in^ctmenC  for  the  non-repair 
of  a  bridge.  The  fint  count  charged,  the 
not  repairing  a  bridge  called  Chislehaiimton 
Bridge,  lituafle  in  the  county  of  Oxnird* 
The  Koond  count  charged  the  not  repatrii^ 
a  bridge,  situate  partly  m  the  parish  of 
Qiislehattipton,  and  partly  fn  the  parish  of 
Newii^ton  in  the  same  oonnty.  The  thiiA 
count  ^aif;ed  the  not  repsiring  a  brid^ 
attoate  in  the  liberty  of  ^Brookhampton  id 
the  parish  of  Newington.  The  other  eoonta 
did  not  become  material. 

On  the  trial,  at  the  Spring  Assizes  18S9, 
for  the  county  of  Berks,  before  Mr.  Jostice 
Park,  the  folkmbng  appeared  to  be  the  prin- 
cipal facts: — 

Chislehampton  Bridge  was  one  orer  the 
river  Themes  from  Chislehampton,  on  the 
west  bank,  to^Brookhampton,  in  the  parish 
of  Newington,  on  the  east  bank.  The  road, 
in  continuation  of  the  bridge  eastward,  ran 
Chrongh  low  meadow  ground  in  Brookhamp- 
ton,  liable  to  be  Booded  by  the  river  for  « 
length  of  five  hundred  and  seventy-six  feet 
from  the  foot  of  the  bridge,  and  formed  a 
causewsy,  in  whidi  -^ere  placed  at  different 
kitervals  of  space  five  arched  opentngv ;  of 
these  Ave  openings,  two  were  within  three 
hundred  feet  of  the  bridge,  and  had  always 
been  repaired  by  the  county.  The  other 
three  were  situate  beyond  the  dittana  of 
three  hundred  feet — two  close  together,  being 
one  hundred  and  thirty-two  yards,  and  the 
third,  one  hundred  and  seventy-two  yarda 
from  the  bridge :  and  the  question  was,  as 
to  the  liability  of  the  eounty  to  repair  these 
three.  From  the  evidence  adduced  on  be- 
half of  the  prosecution,  it  appeared  that 
these  three  openii^s  were  out  of  repair,  and 
that  the  meadow  ground  over  which  the 
causeway  will*  its  arches  was  carried,  was 
anbjeet  to  be  much  flooded  ;  that  there  was 
generally  a  strong  current  in  winter  through 
the  arches  in  questtm,  and  tliat  they,  by 
giving  vent  to  the  flood  water,  helped  to 
pcotcet  the  bridge,  whkh  otherwise  would 


be  In  dai^er  from  the  penmng  tip  of 
water ;  that  a  little  water  generally  remain* 
ed  under  these  arches  long  after  the  adjotn- 
rog  neadova  were  dry ;  that  the  bridge  and 
causewi^  sffchea  appeared  to  be  of  one  uni- 
form s^le  of  bnilding,  and  to  have  beoi 
built  at  the  same  time ;  that  a  fiirmer  of 
the  liberty  of  Brookhampton,  within  which 
liberty  the  causeway  arches  were  situate 
had  strewed  some  stones  over  the  bridge, 
and  also  over  the  whole  of  the  eatiseway 
and  arches,  to  repair  the  road  over  dienir 
and  his  bill  for  (he  woiic  was  allowed  by  the 
county  magistrate^  and  psad  by  the  county 
treasurer. 

The  case  on  tbe  part  of  die  deftndant^ 
•hewed,  that  the  ardies  in  question  wew 
bnflt  not  over  the  ordinary  stream  or  course 
of  the  river,  but  over  ^rm,  solid,  meadow 
ground ;  that  an  indictment  for  not  repair- 
ing those  arches,  had  been  preferred  against 
the  county  of  Oxford  in  18S9,  and  tried  at 
the  Summer  Assizes  for  the  county  in  tiiat 
year,  and  a  verdict  taken,  by  consent,  for 
the  Crown,  subject  to  a  case  for  tbe  opinion 
of  this  Court ;  and  that  judgment  had  been 
afterwards  given  for  the  defendants. 

[Th^t  case  will  be  found  reported  in 
5  Law  Jotam.  Mag*  Caeett  p.  1X7,  and  in  no 
other  cotemporaneom  re|Kirt.  The  acco* 
racyofriie  report,  in  the  coorae  of  the  ail- 
ment OB  this  case,  was  not  denied.] 

It  was  also  proved  by  three  builders  of  ex- 
perience, that  they  had  minutely  examined 
tbe  architecture  of  the  iM-idge  and  arches,  and 
found  that  the  arches  of  the  bridge,  and  the 
first  arch  of  the  causeway,  were  segments 
of  circles,  and  appeared  to  be  of  much 
greater  antiquity  than  the  other  arches  of 
the  caeseway.  The  latter  were  elliptieat, 
and,  from  an  inscription  on  a  stone  upon  a 
part  of  the  second  archww,  seemed  to  hava 
been  built  in  1781.  It  also  appeared,  that 
repairs  bad  been  done  upon  tlie  causeway, 
and  stones  laid  upon  die  road  over  the 
arches  in  dispote,  by  tbe  liberty  of  Brook* 
hampton,  the  inhahitants  of  which  repair 
their  own  roads.  The  learned  Judge  pmnt- 
ed  out  to  the  jury,  among  other  iltings  ne- 
cessary to  render  the  defendants  liable,  that 
the  place  wanting  repair  roust  be  shewn  le 
be  a  public  bridge  ;  and,  with  reference  to 
this  point,  he  directed  them  to  find  for  the 
Crown,  if  they  thought  that  tbe  bridge  in 
tlua  case  waf  a  bri^  ia  the  king's  high- 
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WBj,  from  the  use  of  Which  the  public  de- 
rived a  beneBt,  and  if  they  thought  that  the 
arches  in  question  formed  a  part  of  that 
bridge,  or  in  themselves  constituted  such 
bridge.  The  jury  returned  a  verdict  for 
the  Crown.  A  rule  Rtsi  was  obtained  for  a 
new  trial,  on  the  ground  that  the  verdict 
was  i^ainst  evidence — the  proof  being,  that 
the  arches  in  question  were  erected  not  over 
a  river  or  watercourse,  but  over  meadow 
land,  which  was  occasionally  overflowed  ; 
and  it  was  contended,  that  the  inhabitants  of 
a  county  were  liable  to  repair  only  the 
bridges  erected  over  a  river  or  watercourse. 

The  case  was  argued,  at  the  Sittings  in 
banc  after  Trinity  term,  18S9,  by  Mr.  Tmn- 
Urn  and  Mr,  Cooper  for  the  Crown ;  and 
Afr.  /rrvM  and  Mr.  Campbell  for  the  defen- 
danta ;  when  the  learned  Judges  directed  a 
further  argnment  before  the  fuU  Court. 

The  eaae  waa  now  argued  again. 

On  behalf  of  the  prosecution,  it  waa  god* 
tmded,  that  the  queation  Sbr  the  conside- 
ration of  tl>e  jury  was  a  question  of  fact — 
whether  the  arches  in  question  were  neces- 
sary for  public  convenience,  and  whether 
they  came  under  the  description  of  a  public 
bridge :  and  that,  whether  the  arches  in 
question  were  coeval  with  the  bridge  over 
the  stream,  waa  immaterial. 

[For  the  definitim  of  a  bridge,  Lord 
Coke't  2nd  Intt.  p.  700,  waa  cited.] 

For  the  defendants,  it  was  insisted  that  the 
iidubitanta  of  a  connty  were  not  bound  to 
repair  such  a  bridge,  or  part  of  a  bridge,  as 
was  constituted  fay  the  arches  in  question, 
and  that  their  liability  extended  only  to 
struetures  over  whidi  passengers  went  from 
one  bank  of  a  river  or  watercourse  to  the 
other,  'i'lte  cases  of  Tkt  King  v.  tke  In- 
habitants of  Salop  (1),  The  King  v.  tke  In- 
ha^tanta  of  Ziiufsey(S),  The  King  y.  the 
Inhalnt4mt$  of  Northampton  (3),  and  The 
King  V.  tlte  Inhabitants  of  GUmcesttr shire 
(4),  were  relied  on  in  support  of  this  argu- 
ment. The  case  of  The  King  v.  the  Inha- 
hkants  of  Oxfordshire^  already  referred  to, 
waa  alao  cited  in  the  course  of  the  argu- 
ment ;  it  being  contended,  that  the  opinions 
of  the  learned  Judges  in  that  case  were  fa- 
Toundilc  to  the  defendants. 

1)  13  East,  95. 
St)  14  Eut,  317. 

(3)  S  M.  &  S.  Kt. 

(4)  8  Law  Joam.  K.B.  97. 


.  The  Court  took  time  to  consider  t  snd,  on 
the  6th  of  July,  the  judgment  was  deUvmd 

by — 

Lord  Tenierden. — [Afier  stating  the  na- 
ture of  the  indictment,  his  Lordship  pro- 
ceeded]—  It  appeared,  at  the  trial,  that 
there  is  a  bridge  (over  a  river)  called  Chisle- 
hampton  Bridge ;  the  road  by  which  this 
bridge  is  approached  on  (me  side,  passes  be- 
tween meadows  along  a  very  low  valley ; 
the  river  occasionally  overflows  its  banks, 
and  floods  these  meadows  to  a  considerable 
extent.  For  convenient  access  to  the  bridge 
at  such  seasons,  a  raised  causeway  has  exist- 
ed for  a  very  long  time,  havii^  arches  or 
culverts  at  intervals  for  tlie  passage  of  the 
flood  water.  These  may  be  considered  as 
equally  necessary  to  the  safety  of  tlie  mun 
bridge,  suad  of  the  causeway;  beeaua^  with- 
out them,  the  pressure  of  the  water  would 
probably,  in  very  great  flooils,  destroy  either 
the  one  or  the  tither  to  make  a  passage  tiat 
itself.  Two  of  these  arches  are  within  one 
hundred  yards  of  the  end  of  the  main  bridge, 
and  these,  together  witli  the  main  bridge, 
have  always  been  repaired  by  the  county. 
Three  others,  two  at  the  distance  of  oae  hun- 
dred and  thirty-two,  and  the  other  of  one 
hundred  and  seventy-two  yards  from  the 
end  of  tlie  main  bridge,  were  the  subject  of 
the  present  indictment.  There  is  generally 
a  little  water  remaining  under  these  arches, 
long  after  the  adjoining  meadows  are  dry. 
The  evidence,  as  to  tU^epair  of  these  three 
was  not  very  satisfactory ;  and  the  question 
waa  treated  as  a  question  law,  depending 
upon  the  situation  and  character  of  the 
structures  :  there  lias  been  no  decision  on 
the  pomt.  A  case  on  an  indictment  for  not 
repairing  some  of  these  arches  was  before 
this  Court  not  very  long  ago,  but  it  was 
thought  that  the  facU  found  were  not  suffi- 
cient to  authorise  a  decision  on  the  point. 
The  ancient  form  in  an  indictment,  as  men- 
tioned in  S  Instii.  701,  is,  qtud  pons  publicus 
et  comimmu  sitvi  m  tUtd  regid  vid  nper 
fimemf  seu  euram  agtue,  fe.  In  many  in- 
dictments, in  modem  times,  the  words 
super  ^fitment  ^c.  are  omitted ;  but  in  su^ 
indictments  they  must  be  considered  as  vir^ 
tually  included  in  the  true  import  of  die 
word  bridge;  for  otherwise,  all  sndi  in- 
dictments would  be  vicious,  there  being 
many  structuns  bearing  thaiiaine  of  bridgei 
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meted  «arou  a  steep  Miv]*iw,andm  modem 
times,  over  an  ancient  road,  crossed  in  a 
transverse  direction  by  a  new  roadt  having 
no  reference  to  water,  and  which,  unques- 
tionably, the  county  is  not  bound  to  repair. 
The  quesu'on,  therefore  seems  to  turn  upon 
the  meaning  of  the  words ^umm  vel  cursiu 
agua.  Now,  if  these  words  be  considered 
to  denote  vsater  fimimg  ta  a  channel  betntem 
hanksf  more  or  teti  defined,  although  such 
channel  may  be  occasionally  dry,  a  rule  will 
be  established  of  general  and  easy  applica- 
tion. If  any  othn  senae  be  pnt  upon  the 
voirds,  great  nneertainty  and  confusUm  will 
be  introduced.  It  is  of  great  importance 
to  avoid  uncertainty  by  the  eftablishmeiM 
of  general  rules.  We  think  no  better  or 
more  certain  rule  can  be  laid  down,  than 
that  which  will  be  given  by  the  sense  thua 
attributed  to  the  words,  anid  therefore,  that 
auch  ought  to  be  considered  as  the  general 
rule  of  law  ;  and*  oonsequendy,  tlie  verdict 
■bonld  be  enteri^  for  di6  defendants.;  the 
county  not  being,  in  our  oiHni<m,  bound  to 
ropair  the  atmeturea  in  quesUon. 

Jttdgmaitfor  the  dtfmUmtt, 


is. } 


DAVIS  e.  SHAPLET. 


1830 
June  2S 

Banhrupt — Audita  querela. 

Where  an  execution  u  levied  en  the  good$ 
e^  o  dtfeiida^i  wAo,  jmcc  ihie  aeenmg  of  the 
eouM  of  aetioitt  and  before  tie  eeizure,  ia$ 
tbiimed  Au  eertificate  uiutn-  a  commetum  of 
bankn^f  <Ae  Court  mU  eel  atide  ike  eitecu- 
IfOft  upon  motiomt  and  mli  net  leaee  tkt 
party  to  hie  remedy  by  audita  querelft* 

-  This  came  before  the  Court  upon  a  rule 
cidliog  upon  the  plaintiff  to  shew  cause  why 
the  ,/ieri  facias  should  not  be  set  aside,  and 
the  money  levied  under  it  returned  to  the 
defendant.  The  following  were  the  facts : — 
In  November  lSji9,  the  plaintiff  cora- 
meoced  an  action  against  the  defendant  for 
goods  uAd  and  delivered.  In  December 
IaS9,  a  commission  of  bankrupt  issued 
•gainst  the  defradantt  under  which  he  was 
duly  declared  a  bankruptt  and  obtained  his 
certificate,  which  was  allowed  on  the  S9th 
of  AprU  1 830.  The  messenger  under  the 
tMnwiwiott  Mi»d  the  defe&cUat'a  stock  m 


trade  ai  a  grooer,  and  it  was  sold  by  tba 
assignees.  After  the  allowance  of  the  de^ 
fendant's  certificate,  he  resumed  his  business 
as  a  grocer,  and  purchased  on  credit  a 
small  stock,  to  enable  him  to  carry  on  such 
business,  and  for  that  stock  he  remained  in- 
debted to  various  persons.  The  phunti£^ 
notwithstanding  the  bankruptcy,  continued 
the  action,  and  obtained  a  verdict  at  the 
Lent  Assises  for  the  county  of  Gloucester, 
1830,  and  on  the  14th  of  May  taxed  his 
costs,  and  signed  judgment.  lujdkerwards 
issued  8jL/«.  for  the  dsmsges-and  «>sts. 

On  the  SOth  of  Hay,  the  sherifi;  by 
virtue  of  the  writ,  sMted  the  several  articles 
of  grocory  purcltased  by  the  defendant  siace 
his  bankruptcy,  (although  he  had  notice  of 
the  defendaot's  bankruptcy  and  certificate,) 
and  afterwards  sold  the  same.  The  pro- 
duce remained  in  his  hands.  Against  set- 
tine  aside  that ^fieri faciae — 
.  2fr.  CampbeU  now  shewed  cause. — Th« 
execution  in  this  case  was  issued  on  the 
authority  of  the  case  of  Hanson  v.  Blakey 
(1);  the  Lord  Chief  Justice  Best  there  intH 
mated  an  opinion,  that  the  legislature  by 
the  0  Geo.  4.  e.  16.  s.  181,  onlv  mtendcd  loi 
afibrd  relief  to  the  person  of  the  bankr^^ 
and  not  to  his  property ;  and  the  Court  ot 
Common  Pleas  refused,  cm  nurtion,  to  relieve 
a  certificated  bankrupt,  whose  goods  had  been 
taken  in  execution  for  a  debt  which  accrued 
before  the  bankruptcy.  At  all  events,  the 
Court  need  not  relieve  tlie  defendant  upon 
motion,  as  he  may  obtain  a  remedy  by 
audita  querela, 

Mr,  Barstom,  contriU— The  6  Geo.  4. 
c.  16.  s.  1£1.  enacts,  that  the  bairfurupc 
shall  be  Steharged  from  all  debt*  due  by 
him  what  be  &cama  bubmpt,  wd  fiom 
all  claims  and  demands  thereby  made  provc>< 
able  under  the  commission,  in  case  he  shsU 
obtain  his  certificate.  TJie  original  debt 
was  one  clearly  proveable  under  the  com- 
mission. The  bankrupt  will  not  be  dis- 
charged from  the  debt  if  he  continues  liable 
to  pay  it  out  of  his  subsequently-acquired 
property.  The  ISlst  section  is  indepen- 
dent of  and  distinct  from  the  IMth,  which 
is  intended  to  give  him  anadditional  remedy 
by  a  summary  aj^Ueation,  in  case  he  should 
be  arrested  m  a  debt  so  proveable.  But 

(1)  4  Bing.  493}  f.  C.  1  M,  fit  P,  261 J  6  Lsw 
Jonm.  C  TO, 
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upon  flic  eflfect  of  a  bankrupt's  certificate, 
no  dottbt  can  mtonaUy  be  entertained.  If 
the  legislature  did  not  intend  to  discharge 
the  bankrupt  in  reipeet  of  his  goods  as  veil 
as  his  peraoa,  why  did  they  express  tbem- 
arfves  ID  terms  so  dear  by  the  121st  see- 
tioal— 4ut  etpectilly,  why  did  they  make  a 
ipectal  pnTision,  as  tliey  did  by  section  1 97, 
to  limit  tbft  eflfeot  of  the  oertifieate  in  a  case 
where  a  man  Aonld  became  twice  a  bank* 
rapt,  ud  liis  estate  bare  not  paid  \5a.  in 
the  ponnd  7  If  his  goods  were  liable  in  all 
cases  under  the  first  commission,  it  would  of 
oourM  be  unnecessary  to  make  any  provi- 
ttons  for  rendering  them  liable  in  the  cue  of 
a  aecond.  The  present  case  is  clearly  dis^ 
linguitbable  from  that  of  Hantm  y.  Btakey. 
There,  the  certificate  was  obtained,  and  the 
^fieri  faeitu  was  executed  on  the  same  day ; 
atid,  it  beii^  dotibtjnl  whether  the  seizure 
did  not  take  place  before  the  certificate,  in 
ndiieli  cue  the  goods  belonged  to  the  asng- 
nees,  the  Cottt  refused  to  relieve  the  de- 
fendaiK  upon  motion,  and  lefl  him  to  (he 
remedy,  if  any,  which  he  was  entitled  to  by 
andila  querela.  Here  the  seizure  was  made 
after  the  certificate,  and  upon  goods  clearly 
acquired  after  it  had  been  obtained ;  it 
therefore  being  clear  that  the  defendant 
would  be'entitted  to  maintain  audila  querela, 
the  Court,  according  to  the  case  o£  Litter  v, 
MundeU{t),  will  grant  the  relief  now  de- 
sired, upon  motion.  In  that  case,  it  wu 
bM  dimn  by  Chief  Justice  Eyre,  to  be  the 
pnctiee  to  rdieve  in  a  tunmary  way  upon 
motion,  in  all  cases  where  the  party  would 
clearly  be  entitled  to  relief  by  audita 

Mr.  Jmttiee  Bttyley. — T  think  the  defen- 
dant is  eMitled  to  relief  upon  motion.  The 
121st  section  enacts,  "  that  every  bankrupt 
who  shall  tiare  conformed  himself  to  the 
laws  in  force  concerning  bankrupts  at  the 
time  of  issning  the  commission  against  him, 
shall  be  discharged  ftom  all  debts  doe  by 
liittt  wfmi  he  bMame  bankrupt,  aed  ftom 
all  claims  and  demands  by  this  act  made 
prOTcaUe  under  the  commission,  in  cue  he 
shaH  ebtam  his  cerHflcate."  A  bankrupt, 
therefore,  who  has  complied  with  the  coo- 
Ahions  nwntioned  m  tlie  act,  is  to  be  "  dis- 
duirged  from  all  debit  due  by  him  when  he 

(s)  iBos.&Pia.4r, 


became  bankrupt."  If,  after  bis  bankmptrf, 
bis  goods  were  to  remain  liable  to  be  seised 
and  sold,  in  order  to  satisfy  a  debt  due  at 
the  time  when  be  became  bankrapt,  be 
could  not  be  said  to  be  discharged  from 
that  debt.  The  enactment  is  expreia.  I 
think,  therefore,  that  a  creditor,  in  reqwct 
of  a  debt  due  befiire  the  bankroptey,  is  not 
at  liberty  to  sue  out  execution  agahnt  the 
goods  of  his  debtor  after  the  latter  hu  be- 
come bankrupt,  and  obtained  his  certificate. 
The  124tb  section  points  out  in  a  particular 
manner  the  remedies  to  be  followed  where 
a  bankrupt,  after  certificate,  is  arretted  fyr 
a  debt  which  was  proveable  under  the  com- 
mission, oris  taken  in  execofimi  upon  judg- 
ment obtained  before  the  cenifieate :  in  the 
one  case  he  may  be  discharged  upon  oohh* 
mon  bail ;  in  the  other,  a  smgle  Judge  may 
order  the  officer  m  whose  custody  he  is,  to 
discharge  him ;  such  order  is  made  obliga- 
tory on  the  officer,  and  he  is  indemnimd« 
These  proTisioiw  might  with  very  good  rea- 
son be  added  to  those  of  section  121,  and 
are  perfectly  consistent  with  that  sectioni 
taken  in  the  more  general  sense,  as  extend- 
ing to  the  goods  as  well  as  the  person. 
The  case  of  /^nfMonT.S^^  is  distinguish- 
able from  the  present ;  as,  there,  it  was 
doubtful  whether  the  seizure  had  not  been 
made  before  the  certificate  was  allowed. 

Mr.  Juttice  Littledale, — The  point  actu- 
ally decided  in  Hanson  v.  Blakey  was,  that 
the  Conn  would  not  interfine  on  motion 
where  it  appeared  to  be  donbtfri  wbedier  tiM 
goods  belonged  to  the  assignees  or  to  thv 
bankrupt.  In  this  case,  the  goods  beloi^ed 
to  the  bankrupt,  for  they  were  acquired  by 
him  afker  he  c^tained  his  certificate.  If 
the  original  debt  were  contracted  after  tbe 
bankruptcy,  it  could  not  be  proved  under 
the  commission,  and  the  properly  of  the 
bankrupt  would  remain  liable ;  but  if  the 
debt  was  contracted  before  the  commisBion, 
it  was  proveable,  and  the  6  Geo.  4.  c.  16: 
s.  121.  says,  **  that  the  bankrupt  ehall  bo 
idtsolutely  disclurged  from  svdi  d^" 

Mr.  Jmttice  Parke — I  also  tfaiok  that 
the  case  of  Hantm  r.  Blakey  m  not  n 
authority  against  tbe  present  applicatioa; 
inumuch  as  there  the  goods  probsfaly  be- 
longed to  tl>e  assignees,  and  if  they  didf 
the  bankrupt  was  not  the  party  a^rieved  | 
althoi^  the  assignees  might  have  bad  a 
NiMdy  agaasttbe  jndgiMBtcndilnr:  mtA 
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it  ii  ft  praeiple  in  <be  wmedy  by  wUUla 
querela,  that  only  the  person  actually 
gcieved  can  maintain  uie  com[^aint.  Is 
this  case  the  gooda  belonged  to  the  bank- 
rupt, and  lie  would  be  entitled  to  main- 
tain audita  querela.  By  sec,  121.  of  the 
fi  Geo.  4.  e,  16,  as  to  all  {lebts  which  were 
proTtiable  under  tlie  commission,  the  baok^ 
rupt  is  discharged,  not  merely  from  the 
debt,  hut  from  ali  remedies  fw  tlie  recovery 
of  the  debt.  I  have  no  doubt  that  the  rule 
for  aetting  aside  tbejS.^.  ought  to  be  made 
ftbsoUite. 

Rule  oAeohtte* 

Mr.  Campbell  then  moved  that  it  might 
be  part  of  the  rule  absolute,  that  no  action 
lAieuld  be  brought  against  the  plaintiff.  This 
was  opposed  by  Air,  Bar$Um ;  bat,  on  the 
plaintiff  consenting  to  pay  the  costs  of  the 
application,  (tbou^  they  were  not  sought  bjr 
the  rule,)  thlseo^itloR  wu  added. 


'TBI  KINS  0.  TBS  X&TOK,  SHE- 

1 830.  1  Birrs,  citizems,  a>d  cohuo- 
June  12*.  1    KALTT  or  the  citt  or  kok- 

WIOH. 

Mandamus — Limited  Muthorittf* 

Where  an  act  of  parliament  gives  to  cer- 
tain  persons  a  special  UntHed  atUhorUy,  and 
reqmres  tkem  to  exercise  it  for  a  pwMrc  pur- 
fose ;  the  Court  in  its  discretion  witt  order 
them  to  exerti$e  it,  aUhoi^h  the  time  Greeted 
bff  ike  act  for  its  exenise  may  have  passed. 

Accordingly^  where  an  act  gave  power  to 
a  corporation  to  elect  a  number  of  pertens 
from  among  the  raie^yers  to  be  gttardians 
of  the  poor,  and  directed  that  election  to  take 
place  at  a  given  ttmej  the  corporation,  who 
had  allowed  that  given  time  to  pass  without 
proceeding  to  the  election,  were  eompeUed  by 
me^Umus  so  to  do,  lest  the  intention  of  (As 
legislature  should  be  frustrated  by  the  corpo- 
ration neglecting  their  duty. 

This  came  before  Uie  Court  upon  a  rule 
fer  a  mandamus.  On  shewing  cause,  the 
following  appeared  to  be  die  prindpid 
fccts : — 

It  was  provided  by  an  act  m  the  10th 
year  of  Queen  Anne,  that  there  should  be 


a  corpentioD  Yrithin  Um  eitjr  «r  Nonridi 
and  county  of  the  same  city,  connatiog  of 
die  mayor,  recorder,  and  stewardt  justices 
of  the  peace,  sherifib,  and  aldenaen  of  the 
said  city  for  the  time  being,  and  of  thirty" 
two  other  persons,  to  be  chosen  out  of  the 
inhabitants  of  the  aaid  city  and  county,  and 
elected  at  an  assembly  of  the  said  city  for 
that  puTpoee  to  be  held,  by  the  rotes  of 
the  mayor,  dieriflGi,  odnns,  end  commo- 
nalty, in  common  council  assembled,  or  of 
Ae  major  part  of  them  present ;  which 
said  mayor,  recorder,  and  steward,  justices 
of  the  peace,  sheriffi^  and  aldermen,  and 
tbirty-two  persons  soeLected,  together  with 
such  other  charitable  persons  to  be  elected 
as  was  thereinafter  provided,  shoaM  be 
guardians  of  the  poor  of  the  dty  of  Nor>- 
nich.  This  proTuion  was  repealed  by  the 
net  of  8  Geo.  4.  e.  £9,  (local,)  by  which 
it  was  enaeted,  "  that  the  mayor,  sheriffs, 
dtizeiis,  and  commonalty  of'^  the  city  of 
Norwich,  at  an  assembly  to  be  held  whhm 
diree  calendar  months  before  the  4th  day 
of  Hay  in  eutk  suoceedrag  year,  should 
elect  twenty  persons  to  be  guardians  of  the 
poor  of  the  said  city  and  county  of  the 
said  city ;  and  that,  on  the  Monday  in  Easter 
week,  in  every  snooeeding  year,  there 
should  be  elected  for  each  parish,  haaolet, 
liberty,  or  place,  of  the  said  city  and  county, 
^e  additional  number  of  persons  to  be 
guardians  of  the  poor  of  the  s£ud  city  and 
county  thereinaftermentioned."  The  num- 
ber of  persona  to  be  elected  by  each  of  the 
several  paiishes,  &c.  wu  dien  specified 
the  act,  the  a^regate  nunAer  for  all  the 
parishes  being  forty-eight.  It  then  pro- 
vided, "  that  the  several  persons  elected  in 
each  succeeding  year  rfiall  enter  upon 
the  office  of  guardian  on  the  4th  d^  of 
May  next  ensuing  their  election,  and  shall 
continue  guardians  until  the  4th  day  of 
May  next  after  such  respective  elections 
and  no  longer.  Provided  always,  that  in 
case  default  shall  be  made  in  the  electi(m 
of  a  guardian  or  guardians  as  hereiiAefore 
provided  for,  then  and  in  every  sneb  case 
the  odier  guwdians  nominated  or  sppointed 
by  or  under  the  authority  of  this  act,  sfaidl 
proceed  in  the  execution  of  the  mid  act  at 
fully  and  effectaaily  as  if  the  elections  of 
all  the  guardians  hereby  directed  to  be 
elected  had  actually  taken  place."  There 
was  also  a  proviso  fw  filUi^  up  the  num- 
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ber  when  that  number  ahould  be  reduced 
by  death. 

The  mayor,  aherifTs,  citizens,  and  com- 
monalty of  the  city  of  Norwich  did  not, 
within  three  calendar  months  before  the 
4th  of  May  1830,  elect  twenty  persons  to 
be  gnardians,  &c.  Whereupon  a  rule  nui 
was  obtsined  for  a  mandamus,  command- 
iag  them  forthwith  to  hold  an  assembly  for 
the  purpose  of  making  (he  election.  Against 
which — 

Mr,  Campbell,  Mr,  Avtlvnt  and  Mr. 
Palmer,  now  shewed  cause— contending, 
that  the  statute  8  Geo.  4.  was  imperative, 
that  the  election  should  be  made  at  an 
assembly  to  be  held  within  three  calendar 
months  before  the  4th  day  of  May ;  and 
that,  the  time  having  passed  away,  the  elec- 
tion could  not  now  take  place.  They 
sought  to  distinguish  the  present  from  the 
cases  which  might  be  cited  on  the  other 
side.  In  Tht  King  v.  Sparrow  (Jl),  the 
dection  of  a  parish  overseer  was  held  to  be 
indispensable.  In  The  King  v.  the  Ju$tiee» 
tjf  Denbighwhire  (S),  the  same  was  held  as 
to  the  office  of  surveyor  of  highways ;  and 
in  The  King  r.  the  Jtuticet  oj  Lewetter  (3), 
the  same  as  to  the  receiving  an  appeal 
against  an  order  of  removal  at  the  Sessions 
next  after  the  removal.  These  were  cases 
of  absolute  necessity  ;  otherwise  the  ob- 
ject of  the  act  in  each  case  would  be 
frustrated.  No  such  consequence  will  fol- 
low in  the  present  case ;  as  the  8  Geo.  4. 
provides,  that,  **  in  case  default  shall  be 
made  in  the  election  of  a  guardian,  the 
other  guardians  nominated  and  appointed 
under  the  authority  of  the  act  shall  proceed 
an  the  execuUon  of  it." 

Mr,  PaUeuMt  contrft.~-The  construction 
of  die  act  of  parliament,  which  Is  contended 
for  by  the  other  side,  would  here  enable  per- 
sons to  take  advantage  of  their  own  ne^ect 
of  duty.  The  cases  which  have  been  cited 
shew  abundantly  that  such  a  provision  as 
the  present  is  merely  directory.  The  ob- 
ject of  the  Stat.  8  Geo.  4.  was  to  give  the 
rate-payers  the  benefit  of  the  service  of 
sixty-eight  persons.  The  proviso  last  al- 
luded to  was  merely  to  prevent  a  total  sus- 
pension of  the  functions  of  the  whole  body* 
m  case  of  the  non-election  of  one. 

(1)  sstn.  iiss. 

<)  4  Eut,  14t. 

3)  Ciud  ia  1  £ist,  686. 


Lord  TefUerden. — am  of  opimon  that  this 
rule  ought  tobe  made  absolute.— The  ques- 
tion substantially  ia,  whether  the  corporatim 
may  for  ever  refrain  from  putting  into  ope- 
ration the  provisions  of  this  act;  and  thus 
frustrate  t^p  intention  of  the  legislature. 
The  statute  of  Anne  provided  that  the  cor- 
poration of  guardians  was  to  consist  of  the 
mayor,  recorder,  and  stewards,  justices  of 
the  peace,  sheriffs,  and  aldermen  of  the 
city  for  the  time  being,  and  thirty-two  other 
persons  to  be  chosen  out  of  the  inhabitants 
of  the  city  and  county,  at  an  assembly  of 
the  city  for  that  purpose  to  be  held,  by 
the  votes  of  the  mayor,  aherifb,  citizens, 
and  a>mmonalty,  in  common  council  as- 
sembled. The  act  of  the  8  Geo.  4.  c.  29. 
alters,  the  constitution  of  the  corporation  of 
guardians.  It  provides,  "that  the  mayor, 
sheriffs,  citizens,  and  commonalty  of  the 
city  of  Norwich,  at  an  assembly  to  be  held 
within  three  calendar  months  before  the 
4th  of  May  in  each  succeeding  year,  shall 
elect  twenty  persons  to  be  guardians  of  the 
poor  of  the  city  and  further  provides, 
".that  on  the  Monday  in  Easter  week,  in 
every  succeeding  year,  there  shall  be  elected 
by  each  parish  of  the  city  and  county  an 
additional  number  of  persons  to  be  such 
guardians."  The  aggregate  number  of  these 
amounts  to  forty-eight  persons.  It  is  ma- 
nifest, therefore,  that  the  intention  of  the 
legislature  was,  that  there  should  be  sixty- 
eight  guardians  of  the  poor ;  and  that,  of 
that  number,  twenty  should  be  elected  by 
the  corporation  of  the  city  of  Norwich. 
There  is  a  proviso  in  the  act  of  the  8 
Geo.  4,  "  that,  in  case  default  shall  be 
made  in  the  election  of  guardians,  the  other 
guardians  nominated  under  the  authority 
of  the  act  shall  proceed  in  the  execution 
of  the  act  as  fully  and  effectually  as  if  the 
election  of  all  the  guardians  thereby  di- 
rected to  be  elected  had  actually  taken 
place."  That  clause  certainly  would  enable 
the  guardians  elected  by  the  inhabitants,  in 
case  the  corporation  neglected  to  elect  the 
twenty,  to  put  in  force  the  powers  of  the 
act ;  but  still  the  intention  of  the  legisla- 
ture was,  that  there  should  be  twenty 
guardians  also  elected  by  tlie  corporation ; 
and  the  rate-payers  are  entitled  to  have  the 
Judgment  of  sixty-eight  persons  exercised 
in  the  management  of  their  funds.  The 
corporation  have  therefore  neglected  their 
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duty,  and  we  most  order  them  to  perform 
it.  Hy  opinion  does  not  proceed  on  the 
ground,  that,  in  order  to  give  effect  to  the 
act  of  parliament,  it  is  neeewiary  to  con- 
itme  the  clause  fixing  the  time  of  election 
to  be  directory ;  but  that,  the  act  having 
distinctly  provided  that  there  shall  be 
twenty  guardians  to  be  elected  hy  the 
mayor,  &c.  of  Norwich,  we  ought  not  to 
leave  it  to  them*  to  elect  or  not,  at  their 
discretion :  hot,  in  order  to  give  effect  to 
the  intention  of  the  legislature,  we  ought 
to  compel  them  to  elect — in  other  words, 
to  ^senarga  their  du^. 

Mr,  JuMliee  BagUp, — think  it  is  the 
duty  of  the  corporation  to  elect.  The  le- 
gislature intended  that  the  number  of  aixty- 
eig^t  should  be  completed ;  and  not  to 
allow  the  prevalence  of  mere  local  interests, 
by  lettii^  the  power  remain  in  the  hands  of 
a  few. 

Mr*  Juitiee  Littiedale.^1  also  think  that 
the  question,  whether  we  grant  this  man- 
damus, is  not  to  depend  upon  the  necessity 
(^directing  the  act,  but  upon  the  intention 
of  the  kgislatnre  in  directing  it ;  and  of 
that  intention  1  hare  no  donbc, 

Mr,  Justke  Parke.  —  Even  if  the  aa 
of  parliament  fixing  the  time  of  electing 

Siardians  were  directory  only,  it  is  still  in 
e  discretion  of  the  Court  to  grant  this 
mandamus,  if  they  saw  that  it  was  necessary 
to  fill  up  the  number :  of  that  necessity, 
I  have  no  doubt  in  the  present  case,  inas- 
mnch  as  one  of  the  interests  is  entirely  un- 
represented, contrary  to  the  clear  intention 
of  the  legislature.  By  refusing  the  man- 
damus, we  should  allow  persons  who  hare 
M^ected  their  duty  to  defeat  that  inten- 
tioa  by  taking  advantage  of  their  own  neg- 
lect. 

Rvlt  tAiohae, 


rtm  COUFANT  09  PROPUKTOES 
18S0,     \      or  THE  OCDLIT  CAHAL  NAVI- 

Jane  StS,       oatioh  cohpaht  v.  osazb- 

V.    BaOOK  AMD  AXOTHKa. 

Caaal  Ae^Mmea, 

By  a  Canal  Act,  the 
pommd  to  purekaae  land  for  theuteof  theh 
nsa/igation ;  the  tmnerali  ienenlA  to  rmotn 
»  f£f  omwr*.   Wkmmr  tkt  omgr  wu  ^ 
TouTm.  KA 


tirout  of  getting  the  nmsrotf,  he  mu  to 
give  natie*  to  the  eonmmy.  They,  wUhin  a 
limited  time,  were  to  nave  the  option  of  pur* 
chasing*  If  they  did  not  purchase,  the  onner 
was  to  be  at  liberty  to  work  his  nunes,  imino 

KO  INJDRr  TO  THE  HAVIOATION. 

An  owner,  who  wa*  desirotts  to  work  hit 
mines,  gave  notice  to  the  company.  They 
did  not  purehate  within  the  timiied  time.  Tke 
owner  then  proceeded  to  work  the  minee,  and 
Ai«  doing  so  produced  an  m^wy  to  the  iu»^ 
gation ;  but  tt  ^  not  mppear  that  he  had 
worked  them  m  an  improper  manner. 

Held,  that  a$  the  company  had  not  avaiM 
themselves  of  their  right  to  parehase,  the 
provisOf  thtU  the  owner  must  do  no  injuet  to 
THE  NAVioATioH,  required  to  be  so  far  qua- 
l^d  as  to  mean  that  he  was  not  to  work  t/iem 
so  M  to  do  any  injury  beyond  that  which  was 
necessary  in  the  ordinary  course  of  working  ; 
andf  therefore,  that  the  company  were  not 
entitled  to  maintain  an  action  against  the 
owner  for  the  amount  of  the  damage  sustained 
by  the  ordinary  course  of  the  working. 

Case  for  an  injury  done  to  one  of  the 
aqueducts  or  feeders  of  thephintifTs'  canal, 
by  the  defendants  improper^  working  their 
mines  under  it;  by  reason  of  which  the 
plaintifis  were  obliged  to  repair  and  divert 
the  course  of  the  said  aqueduct  or  feeder. 

The  defendant  pleaded  not  guilty. 

The  cause  was  tried,  before  Mr.  fiaron 
Vaughan,  at  the  Worcester  Summer  As- 
sises, 1828,  when  a  verdict  was  found  for 
the  plaintifis,  subject  to  the  opinion  of  the 
Court,  upon  the  following — 

CASE. 

By  an  act  of  parliament,  passed  in  the 
16  Geo.  3,  intituled,  "  An  act  for  making 
and  maintaining  a  Navigable  Canal  within 
and  from  certam  Lands  belonging  to  Tho- 
mas Talbot  Foley,  esq.,  in  the  parish  of 
Dudley,  in  the  county  of  Worcester,  to  join 
and  communicate  with  the  Stourbridge 
Navi^tion,  at  a  place  called  Black  Delph, 
uponPensnetChace,in  the  parish  of  Kings- 
wood,  in  the  county  of  Stafiord,"  certain 
persons  therein  named  were  incorporated 
by  the  name  of"  The  Company  of  Pro- 
prietors of  the  Dudley  Canal  Navigation." 
And  the  said  company  were  thereby  em- 
powered, among  mher  things,  to  make  the 
Mid  canal*  and  one  or  more  reKirmr  or 
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l^MTVoirs  for  tbe  purpose  of  supplying 
the  same  with  water,  ana  such  and  so  many 
fteden  and  aqueducts  for  supplying  the 
said  reservoirs  and  canal  with  water  as  to 
them  should  seem  proper ;  and  also  to 
make  or  build,  io  or  upon  the  said  intended 
, canal,  or  upon  the  lands  adjoining  or  near 
to  tbe  same  respectively,  such  and  so  many 
bridges,  tunnels,  aqueducts,  sluices,  locks, 
wd  other  works,  ways,  roads,  and  couve- 
nienciMt  as  and  wher^  the  said  company 
fheuld  Uiink  requisite  and  convenient  for 
the  purposes  of  the  said  navigation  ;  and 
■lio  from  time  to  time  to  alter  and  repair 
A«  same,  or  any  other  of  the  conveniences 
Above  mentioned ;  and  also  to  instruct, 
and  do  all  other  matters  and  thii^  which 
they  should  think  necessary  and  convenient 
for  the  making,  effecting,  preserving,  im- 
proving, competing,  and  using  the  said 
navigation  t  the  said  company  doing  as 
little  damage  as  may  be  in  the  execution  of 
the  powers  to  them  thereby  granted,  and 
making  satisfaction  in  manner  therein  men* 
tinned  Jbr  all  damages  to  be  sustained  by 
fhe  owners  of  such  lands,  &c,  as  should  he 
tnken  or  prejudiced  in  the  execution  of 
•DV  powers  of  the  act. 

section  58,  it  was,  amongst  other 
ibmgt,  enacted,  that  no  owner  of  ai^  mines 
or  minerals,  their  workmen  or  servants,  or 
other  person  whatsoever,  should  open  or 
carry  on  any  work  for  digging,  getting,  or 
discovering  such  mines  or  minerals  under 
any  tunnel,  or  within  twenty  yards  of  the 
lame,  without  the  consent  of  tbe  said  com- 
pany ;  and  that  no  water  should  be  taken 
or  drawn  off*  lower  than  the  level  of  tlie 
vrater  in  the  said  panal)  by  any  works  to 
bt  made,  carried  on,  or  erected  for  getting 
f  ueh  coals,  &c.f  or  minerals,  within  twenty 
)rarda  of  any  such  tunnel  or  aqueduct, 
imleaa  such  water  should  be  returned  into 
the  aaid  canal  through  such  tunnel  or  aque- 
duct ;  and  that  no  owner,  or  proprietor  of 
any  mines  or  minerals,  their  workmen  or 
scTvaota,  or  other  person  whatsoever, 
should  on  any  account  whatever  open,  dig, 
linkf  or  carry  on  an^  work  for  the  getting 
of  coal,  limestone,  ironstone,  or  mineral 
within  the  distance  of  twelve  yards  front 
the  said  intended  canal,  or  any  reservoir 
to  be  made  by  the  company ;  nor  should 
wy  coals  or  other  mineraU  be  got  under 
wy  part  of  the  canal,  or  tho  towing-patbi 


thereunto  belonging,  or  any  such  reserroiri 
or  wiihin  or  under  any  land  or  ground 
within  die  distance  of  twelve  yard*  oFaither 
aide  of  the  said  caqal,  or  any  such  reser- 
voir, or  other  works,  except  as  therein* 
after  mentioned,  without  the  consent  of  tbv 
said  caropanyf 

By  section  GX,  it  WRS  j^ovided,  t)iat,  as 
often  as  the  owner  or  proprietor  of  any 
coal-mine,  limestone,  or  other  minerals 
lying  under  Uie  paid  canal  and  other  works, 
or  within  the  distance  thereinbefore  limit*- 
ed,  should  ha  desirous  of  working  tht 
same,  he  should  give  notice,  in  writingi  i4 
such  intention  to  the  clerk  for  tb^  time 
being  of  the  company,  at  least  threa  calen* 
dar  months  before  he  should  begin  to  work 
such  mines  lying  under  the  said  eanal,  and 
other  works,  or  within  the  distance  afore- 
said. And,  upon  the  receipt  of  such  notice, 
it  should  be  lawful  for  the  company  to 
cause  such  mines  to  be  inspected,  in  order 
to  determine  what,  coal  or  other  minerals 
might  be  come  at  and  actually  gotten  with<> 
out  prejudice  or  damage  to  the  said  canal 
andother  works.  Andif  the  company  should 
neglect  to  cause  the  same  to  he  inspected 
within  thirty  days  next  after  the  recfijpt  of 
such  notice,  it  should  be  lawful  for  the 
owners  of  such  mines  to  work  and  get  such 
part  of  the  said  mines  as  lay  under  the  said 
canal,  or  within  the  distance  aforesaid  and 
if  upon  such  inspection  the  company  should 
refuse  to  permit  the  ownws  of  such  of  ih^ 
mines  as  lay  under  the  canal,  &(>,,  or  within 
the  distance,  &c.  as  they  might  have  come  at 
and  actually  gotten,  to  work*or  in  apy  other 
manner  obstruct  or  prevent  them  from 
getting  the  samei  then  ^  company  fhouldi 
within  three  calendar  mfrotbs  aAer  avdi 
refusal  or  ohstructioni  pay  to  the  owi^m, 
proprietors}  or  workers  of  such  mines  re- 
spectively, such  price  or  prices  for  the 
same,  in  proportion  to  their  several  inter- 
ests therein,  as  the  next  adjoining  mines  of 
equal  quality  should  have  beeq  really  and 
bond^  sold  for,  or  have  been  estimated 
or  valued  at. 

By  section  79,  it  was  provided  —  that 
nothing  therein  contained  should  extend  to 
defeat,  prejudice,  or  aflfeet  the  right  of  any 
lords  of  any  manor,  commons  or  waste 
grounds,  or  of  any  pwner  of  any  lands 
or  grounds  ip,  upon,  or  through  which 
th«  said  canal  pr  conTeiuea9ea  a^re)Hi4 
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at  quArriM,  within  or  under  the  Und« 

or  grounds  to  be  set  out  or  made  tiae  of 
far  such  canal  or  other  conveniences ;  but 
an  Btich  italnes,  8tt.  were  thereby  reserved 
fo  sueh  lordst  ftc.  respectively  (stibject  to 
the  conditions  and  restrictions  therein  con- 
tained),  t6  work  such  mines  and  quarries, 
and  to  take  hil  such  coals,  ironstone,  and 
minef  his,  as  should  be  gotten  therein;  pro* 
iiA^  that,  in  working  suck  mines  and 
quarries,  no  injury  should  be  dona  to  tho 
^d  Aavigatiott. 

The  canal  was  liompleted  under  the 
above-recited  act.    A  large  resenroir, 
called  Gad's  Green  reservoir,  and  two 
smaller  reservoirs,  called  Dudley  Wood 
reservoirs,  were  also  made  under  the  act, 
together  with  an  aqueduct  or  feeder,  to 
eonvey  ^e  surplus  water  from  the  large 
reservoir  into  the  smaller  ones,  and  also  to 
convey  the  water  from  the  reservoirs  into 
the  canal.    The  greater  part  of  this  aque- 
duct is  made  upon  land  lying  near  the  canal, 
and  under  which  are  mines  of  coal  and  iron- 
stone.  Of  part  of  such  lands  the  defen- 
dants are  lessees.    About  eight  years  ago, 
the  aqueduct  having  sunk,  in  consequence 
of  the  defendants  having  worked  their 
mines  under  it,  it  was  altered  by  the  com- 
pany in  two  places,  and  in  this  state  it  con- 
tinued till  1827,  when,  the  ground  having 
Sunk  a  second  time,  in  consequence  of  the 
defendants  having   again  worked  their 
mines  under  that  part  of  the  aqueduct,  it 
became  useless,  and  the  company  deemed 
it  expedient  to  alter  the  whole  line  of  it 
which  went  through  the  lands  in  which  the 
defendants  worked  the  mines,  except  about 
sevenQr  yards.   The  action  was  brought 
for  the  injury  sustained  by  the  plaintifTs  by 
the  second  working  of  the  defendants' 
mines.    This  alteration  cost  the  company 
49(.  16*,,  for  which  the  verdict  was  ob- 
tained.   The  old  aqueduct,  which  had  be- 
come useless  in  consequence  of  the  sinking 
occasioned  by  the  defendants'  second  work- 
ing their  mines  under  it,  might  have  been 
repaired,  but  such  repairs  would  have  cost 
217/.I  imd  it  was,  therefore,  considered 
more  prudent  and  economical  to  make  the 
new  line,  instead  of  trying  to  restore  the 
old  one.   Before  the  defendants  began  to 
work  ^eir  mines  under  the  ac[ueduet  or 
fteder,  they  gave  uoUce  of  dieir  intenUon 


to  the  company,  pursnAiit  to  thft  ctaiue  bi 
the  said  recited  act  of  parliament. 

If,  under  the  circumstances,  the  Court 
should  be  of  opinion  that  the  plaintiffs  were 
entitled  to  recover,  then  the  verdict  already 
obtained  was  to  stand  { if  not,  a  nonauit  to 
be  entered. 

The  case  was  a^ed,  at  the  Sittings  after 
Hilary  term,  1830,  by  ilff.  WhnUley  for 
the  plaintiffs ;  and  by  Mt.  Corbdt  for  the 
defendants. 

For  the  plaintiff^,  it  was  contended,  tbftC 
the  defendants  had  no  right  to  work  their 
mines  to  the  iijury  of  the  Company's  works; 
lind  that  ifthe  defendants  chose  to  work  them 
without  the  consent  of  the  company,  t^ey 
must  be  taken  to  have  done  bo  at  their  own 
peril  of  doing  such  injury.  Upon  the  con- 
struction of  the  act,  the  case  of  The  Blf 
mingham  Canal  Coiiqtain/-t,Haid^^brd{i) 
was  relied  on. 

For  the  defendants,  It  was  contended, 
that  the  defendants  had,  by  Uie  common 
law,  a  risht  to  work  their  mines,  vod  that 
the  Can^  Act  had  not  in  express  temtf 
deprived  them  of  that  right;  and  that  diey 
were  not  liable  for  an  injury  produced  by 
the  mere  exercise  of  their  common  law 
right ;  as  it  did  not  appear  that  that  right 
had  been  exercised  in  a  careless  or  im- 
proper manner.  For  the  construction  of' 
the  act  in  this  respect,  the  cases  of  The 
Wyrley  Canal  Company  v.  Bradley  (2), 
Scales  V.  Pickering  (3),  and  The  Stqffird~ 
shire  Canal  Com^pany  v.  HaUett  (4),  were 
relied  on. 

The  Court  took  time  to  consider,  and 
their  judgment  wis  now  delivored  by— 

Mr.  Justice  Bayley. — [After  statiiw  the 
pleadings  and  the  case,  the  learned  Judge 
proceeded]  —  The  question  is,  whether 
the  plaintiffs  can  maintain  an  action  against 
the  defendants,  the  lessees  of  the  land,  (on 
which  one  of  the  aqueducts  or  feeders  of 
the  Dudley  canal  has  been  constructed), 
and  of  the  minerals  lying  under  it,  for  the 
damage  they  have  done  to  the  ac^ueduct,  by 
workmg  their  own  mines  under  it,  and  get- 

(I)  T  Ewt,  sri. 

(t)  7  Ewt,  868. 

(3)  4  BiDg.  448;  i.c.  1  M.  ft  P.195}  6  Law 
Jotm.  CP.  dS. 

(4)  6  B.  &  C.  317  : 1.0. 9  D.  &  B.  S66:  5  Law 
JiMni.K.B.154. 
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ting  coal  and  ironitone  firom  thence.  It  is 
not  necessary  to  give  any  opinion,  whether 
the  defendants  could  have  got  their  mine- 
ralg  in  any  manner  that  they  pleased,  with- 
out beiiur  liable  to  an  action.  The  point 
for  our  decision  isi  whether  they  are  re- 
sponsible for  the  dsina|[e  done  to  the  plain- 
tiffs, by  working  their  own  mines  in  the 
ordinary  and  usual  mode. 

Sic  utere  tuo  ut  alienum  non  Uedas^  is  a 
well-known  legal  maxim,  and  was  referred 
to  in  the  course  of  the  argument  on  the 
part  of  the  plaintiff's.  Its  application  to 
the  present  case  cannot  be  disputed,  when 
the  rights  of  each  party  are  ascertained ; 
but  the  whole  matter  in  dispute  is,  what 
are  the  rights  of  the  respective  parties  ? 

The  right  contended  for  by  the  plaintiff's 
under  this  act  of  parliament  is,  to  purchase, 
with  or  without  the  consent  of  the  pro- 
prietor, such  parts  of  the  lands  and  grounds 
of  individuals  as  they  shall  think  necessary 
and  proper  to  set  out  for  the  purposes  of 
making  the  canal,  or  any  feeders,  or  other 
conveniences ;  and  where  this  has  been  done, 
and  the  canal  and  the  works  belonging  to 
it  constructed,  to  prevent  the  owner  of  the 
minerals  lying  near  or  under  the  canal  or 
works  from  getting  those  minerals,  except 
at  the  peril  of  being  liable  to  an  action  for 
any  damage  he  may  cause  in  so  doing.  The 
question  for  us  to  decide  is,  whether,  ad- 
verting to  all  parts  of  this  act,  sucli  a  right 
is  given  to  the  plaintifli?  We  think  it 
is  not. 

The  provisions  of  the  act  of  parh'ament 
contained  in  the  62nd  and  79th  sections, 
are,  according  to  the  strict  letter  of  the 
latter  section,  at  variance;  but  we  think 
that  such  a  construction  may  be  put  on 
the  act  as  will  reconcile  these  provisions, 
and  is  consistent  with  the  justice  of  the 
case. 

By  the  1st  section  of  the  act,  the  pro- 
prietors are  incorporated,  and  empowered 
to  make  a  navigable  canal,  and  one  or  more 
reservoirs,  and  such  and  so  many  feeders 
and  aqueducts  for  supplying  the  reservoirs 
and  canal  with  water,  as  to  them  shall  seem 
necessary  or  proper  ;  and  for  that  purpose, 
to  enter  upon  lands  or  grounds,  and  to  set 
out  and  ascertain  such  parts  thereof  as 
they  shall  think  necessary  and  proper  for 
making  the  said  canal,  reservoirs,  feeders, 
and  aqueducts,  and  all  such  other  matters 


and  conveniences  as  they  shall  think  proper 
and  necessary  for  making  the  intenml 
naviga^n. 

By  the  11th  section,  all  persons  are 
empowered  to  sell  and  convey  to  the  com- 
pany all  or  any  part  of  the  lands  or  grounds 
which  shall  from  tune  to  time  be  set  out 
and  ascertained  as  aforesaid.  By  the  ISth 
section,  commissioners  are  appointed  to 
determine,  amongst  other  things,  what  dis- 
tinct sum  shall  be  paid  by  the  company 
either  by  annual  rent,  or  by  a  sum  in  gross, 
for  the  absolute  purchase  of  the  lands  or 
grounds  which  shall  be  set  oat  and  ascer- 
tained ;  and  also  to  determine  what  recom* 
pense  shall  be  paid  for  damages  at  any 
time  sustained  by  the  owners  of  lands,  by 
reason  of  the  making,  repairing,  or  main- 
taining the  canal,  or  of  any  reservoirs,  or 
water-courses ;  and  in  case  6i  a  refusal  to 
submit  to  the  judgment  of  commissioner^ 
they  may  summon  a  jury. 

By  the  1 7th  section,  upon  payment  of 
the  price  agreed  upon  or  ascertained,  the 
lands  or  grounds,  and  the  fee  simple,  and 
the  inheritance  thereof,  shall  from  thence- 
forth be  vested  in  and  become  for  ever  the 
sole  property  of  the  company  for  the  use 
of  the  navigation.  Hiis  would  give  the 
minerals  as  well  as  the  surfiue  to  Uie  com- 
pany ;  but  the  contrary  appears  from  what 
follows.  The  58th  section  provides,  "  that 
all  coals,  &c.  and  other  minerals  which 
shall  be  found  and  dug  up  in  making,  car- 
rying on,  and  completing  the  cumI  or  other 
works,  shall  be  laid  on  the  surface  of  the 
land  in  some  convenient  place,  and  the 
persons  in  whose  lands  or  grounds  the 
same  shall  be  found  or  dug  may  take  them 
away.  The  same  section  forbids  owners 
or  proprietors  of  mines  to  open  or  carry  on 
works  for  getting  minerals  under  or  within 
twenty  yards  from  any  tunnel,  or  within 
twelve  yards  of  either  side  of  the  canal, 
reservoirs,  or  works,  except  as  thereinafter 
mentioned,  witliout  the  consent  of  the  com- 
pany. Tliis  exception  is  explained  by  the 
62nd  section,  by  which  it  ts  provided,  that 
when  the  owner  of  any  coal-mine  lying 
under  the  canal,  towing-paths,  or  reser- 
voirs, or  within  the  limited  distance,  shall 
be  desirous  of  working  the  same,  he  shall 
give  notice  of  such  intention  to  the  clerk 
of  the  company  ax  least  three  calendar 
months  before  he  shall  begin  to  work;  and 
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vpon.the  receipt  of  tnch  notice  the  com* 
puy  may  cause  such  mines  to  be  inspected, 
in  order  to  determine  what  coal  or  other 
minerals  may  be  gotten  without  prejudice 
or  damKe  to  the  canal  and  towing-paths ; 
•ad  if  the  company  fail  to  inspect  within 
thir^  days,  then  it  ahall  be  lawful  for  the 
owners  of  sneh  mines  to  work  and  get 
such  part  of  the  said  mines  as  lie  under  the 
canal,  or  within  the  limited  diatance  ;  and 
if  upon  ios^iection  the  company  refuse  to 
permit  the  owners  of  the  mines  to  work 
such  part  of  the  said  mines  as  lie  uider  the 
said  canal,  as  they  might  from  time  to  time 
have  come  at  and  actually  gotten,  or  in 
any  other  manner  obstruct  or  prevent  them 
from  getting  the  same,  then  the  company 
ahall,  within  three  calendar  months  after 
•och  refusal  or  obstruction,  pay  to  the 
owners  of  such  mines  respectively,  such 
pricM  fbr  the  same  as  the  next  adjoining 
mines  of  equal  quality  shall  have  been  bond 
JSdt  sold  for,  or  be  valued  at;  and  if  the 
parties  cannot  agree,  the  commissioners,  or 
a  jury,  are  to  settle  the  difference. 

From  these  provisions,  if  the  act  stopped 
here,  it  is  clear  that  the  company  do  not, 
in  the  first  instance,  pay  to  the  land-owner 
more  than  the  value  of  the  surface  in  the 
shape  of  purchase-money ;  or  for  the  injury 
to  the  sur&ee,  if  compensation  only  is  made 
ibr  damage ;  the  minerals  remain  tlie  pro- 
perty of  uw  owner  of  the  soil ;  but  where 
he  u  desirous  of  ^tting  them,  the  corn- 
pray  have  the  option  of  purchasing  at  a 
fair  price,  to  be  settled,  in  case  of  dispute, 
in  the  usual  wa^. 

I^ese  provisions  are  for  the  benefit  of 
the  company,  who  are  relieved  from  the 
great  expense  of  buying  the  minerals  along 
the  whole  line  of  the  intended  canal,  in  the 
first  instance,  before  it  is  constructed ;  and 
are  enabled  to  postpone  the  purchase  of 
them  until  the  time  when,  from  the  state 
of  the  market  in  the  neighbourhood,  the 
owners  really  wrat  to  get  them.  When 
this  happens,  the  company  have  an  option, 
either  to  buy,  in  which  case  the  land-owner 
cannot  «et  the  minenls,  but  is  fully  com- 
pensated fbr  the  loss  of  that  right ;  or  not 
to  buy,  in  which  case  he  receives  no  com- 
pensation at  all,  and  his  right  to  get  them 
ought  to  remain  as  complete  as  if  no  canal 
had  been  made.  In  the  latter  case,  the 
canal  company  have  not  paid  for,'  and  ought 


not,  therefore,  to  obtain  under  the  act,  the 
right  to  prevent  the  land-owner  from  en- 
joying his  own  property ;  and  if  he  does 
exercise  his  right  of  enjoyment,  the  com- 
pany ought  to  run  the  risk  of  the  conse- 
qavaon. 

It  was  said,  indeed,  on  the  aif  nment, 
that  the  land-owner  did  receive  a  compen- 
sation for  the  loss  of  this  right,  by  the  in- 
creased value  of  the  rest  of  his  property 
from  the  viciaity  of  the  canaL  But  this 
is  an  advantage  which  the  owner  of  the 
minerals,  under  and  within  twelve  yards  of 
the  canal,  enjoys  in  no  greater  degree  than 
the  owners  of  lands  and  minerals  in  the 
neighbourhood,  who  give  up  nothing,  and 
enjoy  the  full  benefit  of  the  improved  in- 
tereourse  whieh  the  camd  causes.  There 
is  no  direct  equivalent  given  specially  to 
the  owner  of  Uie  minerus  under  and  near 
to  the  canal  for  the  loss  of  his  right  to  get 
them ;  if  he  had  only  those  minerals, lie 
would  receive  no  benefit  at  all.  Besides, 
the  general  benefit  of  the  canal  is  never 
considered  in  cases  of  this  nature. 

So  far  the  provisions  of  the  act  are  clear. 
The  doubt  arises  from  the  7dth  section; 
and  more  particularly  from  the  proviso  at 
the  end  of  that  section. 

The  79th  section  enacts,  that  nothing 
therein  contained  shall  defeat,  prejudice, 
or  affbct  the  right  of  any  owner  of  any  lands 
or  grounds  in,  upon,  or  through  which  the 
aaid  canal,  towing-patba,  wbufs,  quays, 
reservoira,  &e.  aforesaid,  or  any  of  them, 
shall  be  made  to  the  mines,  minerals,  or 
quarries,  lyii^  or  being  withro  or  under 
the  lands  or  grounds  to  be  set  out,  or  made 
use  of,  for  such  canal,  towing-paths,  wharfs, 
quays,  &c.  aforesaid,  or  any  of  them  ;  but 
all  such  mines,  minerals  and  quarries  are 
hereby  reserved  to  such  owner  of  such 
lands  or  grounds  respectively ;  and  that  it 
shall  be  lawful  to  such  owner  of  such  lands 
or  grounds  respectively  (subject  to  the 
conditions  and  restrictions  herein  contain- 
ed), to  work  all  such  mines  and  quarries, 
and  to  take  and  carry  away  all  such  coals, 
ironstone  and  minerals  aa  shall  be  gotten 
therein,  to  his  and  their  own  use ;  provided 
that,  in  working  such  mines  and  quarries, 
DO  injury  he  done  to  the  said  navigation, 
anything  herein  contained  to  the  contrary 
notwithstanding.  If  this  proviso  is  to  b« 
construed  literally,  it  is  inconsistent  with 
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iectidA  6f ;  fbr  If  tli«  oitHet  itt  Wfrrldfig 
fnines  h  to  be  respotniblti  at  all  events  for 
ony  mjary  or  damage  done  thereby  to  the 
cAnal,  would  the  company  ever  purchase 
^e  minerals  from  such  owner  ?  The  pro* 
vision  as  to  the  purchase  would  be  nuga*' 
tory.  llie  only  reasbnafaltf  mode  of  tecon- 
elling  these  sections  is  to  say,  that  the 
proviso  in  the  79th  clause  is  to  be  con- 
strued with  some  qualification,  viz.  either 
that  the  party  working  the  mines  is  to  do 
no  unnecessary  datnage  or  injury  to  the 
navigation,  or  no  extraordinary  damage  or 
injury  by  working  them  out  of  the  ordinarv 
and  usual  mode.  With  this  limitation  ail 
the  parts  of  the  act  are  consistent  with  each 
other. 

Upon  the  &cts  found  In  this  case,  it 
tnust  be  taken  Uiat  thft  company  so  eon- 
ducted  themselves,  after  the  nodce  to  Work 
given  by  the  defendants,  as  to  entitle  the 
hitter  to  get  the  coals ;  and  also  that  the 
eoall  were  afterwards  got  in  the  ordinary 
and  usual  mode,  and  without  doing  any 
unnecessary  Injury  to  the  company. 

We  are,  therefore,  of  opinion,  that  the 
defendants  were  not  responsible  for  the 
damage  done ;  and,  consequently,  a  nonsuit 
is  to  be  entered. 

Pottea  io  the  i^eniMU* 


S  -m  KMO  V.  THOMAS  WAXBUVi 


1850. 
June  23.  j 

Oirporaiiim-^SKwrUy  for  OMbt 

1.  The  mere  circumstance  of  an  applicant 
for  a  qiio  warranto  being  m  poor  drcum- 
stanceti  and  unable  to  pay  cost*  if  uHtuccett- 
fulf  iemta  n^cient  mj^iion  In  answer  to  a 
rule  for  a  qUo  wairanto. 

2.  Where,  Aonwer,  tt  appeared  that  the 
applicant  was  not  only  in  such  wcmnslaneetf 
ma  there  mu  reason  to  believe  he  mis  merely 
the  nominal  aj^lkant,  and  that  the  real  one 
tens  a  stranger  to  the  corporation,  w^  was 
urging  the  proceeding  for  electioneering  pur- 
poses, the  Court  made  it  a  condition  to  the 
granting  a  quo  warranto  thtU  HCurUjf  should 
be  given  for  costs. 

This  was  a  rule,  calling  on  the  defendant 
to  shew  cause  why  an  information  in  the 
nature  of  a  jae  mirnmW  should  not  be  filed 


t^^t  him  td  shew  by  what  authority  he 

exercised  the  franchise  of  a  fVeeman  of  thd 
<!ity  of  IiichAeld,  and  a  member  ^  ^ 
Company  of  Tailors  of  the  said  dty.  Itb 
vnneccAsary  for  the  present  purpose  16 
Mate  (he  grounds  on  whirih  the  right  was 
claimed  or  reilkted.  But,  it  appeared, 
upon  the  affidavits  filed  on  shewltq;  danse, 
that  the  relators  Were  in  poor  eirenm- 
stances,  and  unable  to  pej  the  ^pense  of 
the  proceedings  in  case  they  fUled.  The 
deponents  also  expressed  their  belief  that 
Lord  Amon,  who  lived  near  Lichfield, 
(and  who  was  supposed  to  take  some  in- 
terest in  the  election  of  members  of  parlia^ 
ment  for  the  city,)  was  the  real  prosecutor 
in  the  names  of  those  relators. 
Utaon  these  fitcts,  early  in  the  term — 
JIfr.  TVnmfo*  and  Mr,  Jl.  F.  Rkhetfit 
shewed  cause.— Thfe  case  of  The  idng  V. 
Tretenen  (1)  is  in  ptrint  as  an  answer  to  Cbia 
application.  The  Court  there  refosed  to 
make  the  rule  absolute,  as  there  was  reason 
to  suspect  that  the  applicant  was  applytng* 
not  on  his  own  account,  but  in  collusioa 
with,  and  at  the  expense  of  a  stranger. 
Lord  Anson  is  a  stranger  to  this  corpora- 
tion. The  same  point  had  been  ruled  in 
the  earlier  case  of  Ret  v.  CudUpp{t). 

Sir  James  Scarlett,  Mt.  Campbell,  and 
Mr,  Alexander,  contii. — In  Rex  v.  Cud~ 
Km  this  pohit  was  not  decided,  for  iSht  titla 
of  th«  persons  who  really  were  thti  appli- 
cants, w&s  liable  to  the  same  otijection  at 
that  which  was  taken  to  the  title  of  the  de* 
fondants ;  and  Rex  v.  Trevenen  is  clearly 
distinguishable.  There,  Sir  Christopher 
Hawkins  was  the  real  applicant ;  he  not 
only  was  a  stranger  to  the  corporation,  but 
he  had  threatened,  thaL  unless  the  defen- 
dant would  come  over  to  nisparty ,  he  would 
dissolve  the  corporation.  iTie  proceeding^ 
dien  moved  for  misht  have  produced  that 
consequence :  and  the  Court  observed,  that 
It  was  their  du^  to  support  corpoihitions, 
and  not  to  allow  their  proceedi^  td  be 
used  as  instruments  to  destroy  them.  It 
is  not  suggested  that  the  removal  of  one 
of  the  Company  of  Tailors  will  endanger 
the  exiatence  ozthSi  corporation. 

The  Court  took  time  to  eonstder,  and 


5  Bant.  &  Aid.  359. 
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this  cli^  dw  judgmMtWM  d«Ura>«d  in  the 

lard  Ttnt«rdflt-~{A(i»t  obMrring  tbiU 
the  (UfendiHit'ii  right  bad  been  suffioienUy 
qfw»ti(W9d  to  mil  for  inqniry,  end,  there- 
foi0,  tW  the  rale  ehwla  be  made  absot 
}n|e,  hie  Ifovdahip  prcMeeded]-r--But,  we 
think,  that  security  should  be  given  for 
costs,  as  it  appears  that  the  persona  making 
R^BdaTit*  In  support  of  the  ap|dlicattaB,  are 
persons  in  sitch  inferior  oonditions  of  life, 
Uiat  there  is  no  prospect  of  their  being  able 
to  pay  the  eo«ts  in  case  they  should  fail. 

It  WM  objected,  against  this  rule  being 
made  absolute,  that  the  real  mover  was 
not  a  nember  of  the  ewporation,  but  a 
noble  lord,  who  baa  a  >eat  oeu  the  city^ 
wd  who  is  auppDsed  to  have  some  intereit 
in  it  with  regard  to  the  eleotioa  of  nem- 
ben  of  parliimcnt;  and  it  was  eontendedi 
that  we  ought  not  to  make  the  rale  abso^ 
lute,  because  we  ought  not  to  allow  a 
a traiiger  to  be  the  person  setting  in  motion 
members  of  the  eorporation,  to  disturb,  as 
it  was  aeid,  the  corporation  itself;  and,  in 
supportofthat position,  r^efin^v.  Treteh 
mt  «nu*  cited,  and  relied  upon.  There  is, 
howQvei,  ft  material  distinction  between 
that  case  and  the  present ;  beeanse  there 
it  appeaiedi  that  the  parties  who  were  the 
relators,  and  who  were  members  of  the 
corporation,  were  aet  in  motion  by  n  gen« 
tleman  who  not  only  waa  a  atranger  to  the 
OorpQration«  but  had  declared  tint,  nnlesa 
the  defendant  would  ccnne  over  to  his 
party,  he  would  take  measures  to  dissolve 
the  corporation ;  and  it  would  have  been 
dtsffolved  if  he  had  succeeded  indisplaeiag 
the  pereoni  against  whom  proceedings  were 
taken.  We  thovght,  in  ^at  case,  that  we 
onght-Dot,  at  the  instanpe  of  such  a  person, 
to  allow  the  ?ule  to  be  made  a)»olute, 
which  wpvld  have  each  an  effect,  that  effect 
being  avowed  iw  the  oiyect  of  the  party 
ibv  n  pnrpoae  quite  naeoMeeted  wiu  the 
eon«etma  of  the  corpomtion.  Tbat  case*, 
therefwe,  is  very  difibrent  from  the  pre* 
sent  i  and  if  we  were  on  the  present  occa- 
sion to  refuse  this  rule,  merely  on  the  sug- 
gested ground,  that  a  person,  not  a  member 
of  the  corporation,  bad  been  furnishing  the 
means  of  carrying  on  the  contest,  we  should 
do  that  which  has  never  been  done  by  our 
predecessors.   It  may,  indeed,  be  convex 


nient  to  allow  pevwni,  not  membevf  of  the 
corporation,  to  lend  their  assistance  in  these 
caaes;  for,  if  that  were  not  to  be  permitted, 
eorporations  would  in  many  eMoa  go  on 
firom  year  to  yeavi  from  century  to  oencury, 
acting  irregularly,  and  not  aoeording  to  the 
Iftm  by  whioh  tbnr  are  eatablished,  beeauae 
mnnben  tbtnuelvea  will  rareljr  draoie  to 
be  at  the  expenae  of  entering  into  a  eon* 
test  to  be  sustained  between  them  and  their 
own  body  generally. 

The  objections,  therefore,  that  were 
made  to  granting  this  rule  eannot  prevail; 
and  the  rule  muat  be  made  absolutei  aeeu- 
rity  being  given  for  coeta. 


Svidence-^PromUsorjf  JVofe, 

Dwiarationi  Ay  pagM  of  m  promiaorif 
»ott,  made  ^rmg  a  trMly  for  gi»i>*f(  tfyt 
note— Held  imdm\$iihU^  m  «  stclios  by  an 
mderwe  ugmut  tkt  nwAw,  tn  mpport  of  a 
d^enee  that  tk0  nel*  mw  gtem ^  an  Uugml 
eemtideralion. 

Assumpsit  by  the  pUintifl^  as  indorsee, 
agaiaat  the  maker  of  a  promissory  note  for 
S76L,  payable  to  one  Wade,  or  eirder. 

The  defendant  pleaded  Non  mMnmpnt, 

The  eause  waa  tried,  before  Loid  Ten* 
terden,  at  the  London  Sittings,  after  Tri.> 
nity  term,  18S9,  when  the  following  ap* 
peered  to  be  the  principal  facts  ; — 

The  defence  was,  that  the  note  was  given 
by  the  <br«adaQt  to  Wade,  in  lieu  of  a  bill 
drawn  by  Wade,  and  aeeepted  by  the  de* 
fondant,  the  oonsideration  for  sudi  acoep* 
tance  having  been  money  lost  by  the  de« 
fendant  to  Wade,  by  gambling  on  a  raoe 
ealled  "  the  Derby."  To  prove  that  fact, 
ana  Alderaon  waa  called  on  the  pan  of  the 
defendant  aa  a  witness.  He  stated,  that, 
when  the  bill  became  due,  he  went,  by 
desire  of  the  defendant,  to  Wade,  to  request 
tbat  he  would  renew  it ;  tbat  Wade  then 
told  him  the  oonaideration  for  the  socep-* 
tance  was  a  sum  of  money  lost  by  the  de- 
fendant to  him,  Whde,  at  play;  and  he 
agreed  to  accept  the  promifsory  note  in 
question  in  lieu  of  the  original  1^  Tbio 
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promiu ory  note  was  afterwards  given,  and 
the  bill  was  destroyed.  On  the  part  of 
the  plaintiff,  it  was  objected  that  the  de- 
clamtitHW  of  Wade  were  not  admissible  in 
evidence  against  the  present  plaintiff,  the 
indorsee  of  the  promissory  note,  inasmuch 
as  be  was  not  idmtified  in  uiterest  with 
Wade,  the  payee.  Iiord  Tenterden,  how* 
ever,  received  the  evidence,  and  thenupon 
nonsuited  the  plaintiff. 

A  rule  mri  having  been  obtained  fin:  a 
new  trial — 

Mr.  CamphtXl  and  Mr,  Hutchituon  now 
khewed  cause. — ^The  conversation  in  ques- 
tion was  legal  evidence  that  the  conside- 
ration for  making  tbe  note  was  a  debt 
which  accrued  at  play.  The  declarations 
of  Wade  were  admissible  in  evidence  as 
part  of  the  rt»  getta.  A  bill  of  exchange 
waa  given,  and,  when  that  bill  became  due, 
Alderson  was  uaat  by  the  detoidant  to 
Wade  to  aak  further  time.  The  declara- 
tions of  Wade,  at  the  time  when  he  agreed 
to  take  the  substituted  security,  were  evi- 
dence as  part  of  the  transaction,  and  shew- 
ing its  character ;  it  waa  a  part  of  the 
contract.  In  Kent  v.  Lomn  (1),  the  action 
was  at  the  suit  of  the  indorsee  against  the 
maker  of  a  note  ;  the  defence  was,  usury 
in  its  original  concoction ;  and  letters  from 
the  payee  to  the  maker,  written  just  before 
the  date  of  the  note,  and  statug  the  consi- 
deration as  between  diem,  were  hield  by  Lord 
EUmbonniBh  to  be  acbnissible  evidence 
to  prove  the  illegali^  of  the  considera- 
tion; and  the  Court,  on  motion,  afterwards 
held,  that  the  evidence  was  properly  re- 
ceived. These  declarations,  maide  by  Wade, 
were  against  his  own  interest;  and  being 
contemporaneous  with  the  contract  sued 
upon,  were  admissible,  on  the  authori^ 
of  Colleridge  v.  Farquhamn  as  well 
as  that  of  the  previous  case,  Cottar  v.  Me' 

Mr.  J.  William,  contrL  —  The  faeU 
proved  by  the  declarations  received  in  evi- 
deoce  should  have  been  proved  by  Wade 
himself,  who  was  a  competent  witness. 
They  were  not  made  at  the  time  when  the 
substituted  security  was  given ;  and  even 
if  they  were,  they  would  not  be  admissible 

<i>  1  Cimpb.  177. 

(S)  1  8twk.  Bep.  Ml. 

(3)  7  Mem,  87  J  s.  ft  3  B.  ft  9.  ITS. 


—Bamtgh  v.  WkUe{4).  There  was  no 
agency  between  the  plaintiff  and  Wade, 
and  no  identity  of  interest  between  them 
at  the  time  these  declarations  were  made. 
In  Fairlie  v.  Hattmgt  (5),  it  was  fadd,  by 
the  Master  of  the  Rolls,  that  such  deelan* 
tions  woukl  not  be  evidence  even  if  the 
party  who  made  them  were  dead  at  the 
time  of  the  trial. 

lord  Tenterden. — On  the  trial  I  thought 
that  the  declarations  made  by  Wade  were 
admissible  in  evidence  as  part  of  the  re» 
getta,  as  Mr.  Campbell  has  now  ai^^ued  it. 
But  on  further  consideration,  I  think  they 
were  not  evidence  to  affect  Beauchunp. 
He  does  not  stand  on  the  title  of  the  per- 
son who  made  the  dedaratiotts.  Wade  is 
not  identified  with  the  plaintiff  in  point  oC 
interest.  His  declarations  an  no  mm 
than  assertions,  not  upon  oaA,  of  a  parti- 
cular fact,  which  was  capable  of  proof  by 
testimony  upon  oath.  Wade  ought  have 
been  called.  If  the  indorsement  had  been 
made  to  the  plaintiff  after  the  note  had 
become  due,  the  case  would  have  been 
different. 

Mr.JutticeBayley. — I  think  the  indorsee 
of  a  negotiable  instrument  cannot  be  af- 
fected by  the  declaration  of  the  payee,  un- 
less it  be  shewn  that  he  is  identified  in 
interest  with  him,  as  if  he  took  it  without 
consideratiim,  or  afker  it  was  due. 

Mr,  Ju$6ee  LiuUdaU  ooncnrred. 

Mr,  Jmiet  Parke.~-\  diink  the  pUintiff 
does  not  daim  by  the  mere  title  of  tbe  in- 
dorser  of  the  note.  He  has  a  title  of  his 
own  as  indorsee.  He  ought  not,  there- 
fore, to  be  affected  by  the  declaration  of 
tbe  indorser.  If  the  declarations  were 
part  of  the  illegal  transaction  itself,  as  was 
tbe  caae  in  Kent  v.  iMmen,  where  tbe  evi- 
dence given  waa  the  dedaration  of  one  of 
the  parties,  made  at  the  time  of  the  con- 
tract, the  case  might  be  different  There, 
the  evidence  admitted  was  jHwof  of  iint 
contract.  Hen,  it  was  of  «i  anteeedent 
fact. 

RakaUohOt. 

(4)  4  Ban.&Cr«a.St5i  s.  C6  a  ll  &.3r9{ 
3  1am  Joan.  K.B.  tS7. 
(0)  10  Vss.  Its. 
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XomUonf  and  Tenant— Jokt  TenatUt. 

When  a  person  holds  at  tenant  to  persons 
Of  tandlordSf  who  are  jdnl  tenants  a*  between 
oaek  other,  a  neUee  to  jwtl  by  eUher  of  Hum 
to  their  tenantt  determines  iho  tenmey  ae  he* 
tween  him  and  oU  of  them. 

Than  was  an  ejecttnent  on  the  joint  <!«•• 
niia  of  Jamai  Aaltn  and  John  Finch.  Upon 
the  trial,  hefore  Lord  Tenterden,  at  the 
London  Sittinga  after  Trinity  term,  1S28, 
the  point  was,  aa  to  the  sufficiency  of  the 
notice  10  quit*  The  ft^lowing  were  the 
facts 

Tbe  lesion  of  the  plaintiff  vrere  eoceen* 
tors  and  joint  devisees  under  tbe  will  of 
John  Ricketta,  deceased.  The  defendant 
had  held  the  premises  in  question,  under  a 
lease  from  Ricketts,  which  had  expired  in 
18!KS;  the  defendant  afterwards  continued 
to  occupy  the  premises,  as  tenant  from  year 
to  year,  and  bad  ftom  that  to  time  paid 
rent  to  Aslin,  one  of  the  lessors  of  tbe 
plaintiff.  On  the  X2nd  of  December  18S7, 
a  notice  to  quit  at  Midsummer,  1 8i38,  signed 
l>y  John  Finch,  one  of  the  lessors  of  the 

Slaintifi;  on  behalf  of  the  trustees  of  the  late 
ohn  Ricketta,  was  served  upon  the  defie» 
dant.  On  behalf  of  the  defendant*  it  was 
objected,  on  the  authority  of  Right  d.  Fishet 
T.  CutheU{l)t  that  the  notice,  having  been 
signed  by  only  one  of  two  jwRt  tnuts,  wm 
iBsuflScient. 

Lord  Tenterden  thought  the  notice  suffl- 
cient,  and  directed  a  verdict  ibr  the  ^ith 
tiff,  reserving  leave  for  the  defendant  to 
move  to  enter  a  nonsuit,  if  the  Court  should 
he  of  a  diSerent  o}rinion.  In  the  follow- 
ing term,  a  rule  m»  having  been  obtained 
for  that  purpose, — 

The  Attorney  QeneroA  (Sir  James  Sear~ 
UU)  now  riiewed  caiucw— First,  no  notioe 
to  quit  was  neceaasry ;  seoondly,  if  it  was, 
this  waa  tnffldent.  A  notice  to  quit,  signed 
by  one  of  two  joint  tenants,  is  sufficient,  if 
it  be  •fterwar&  adopted  by  the  other.  The 
joint  tenant  who  signs,  may,  for  this  pur- 
pose, be  considered  the  agent  of  tbe  odier. 
Here,  tbe  bringing  the  ejectment  in  the 
aaatM  of  the  two,  ia  not  only  a  ratification 

(1)  SBSMttfl. 
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of  tbe  act  doDe  by  die  one,  but  is  eridenea 
of  a  prior  authority  from  the  other;  If 
that  be  so,  then  the  notice  to  quit  must  bo 
considered  to  have  been  the  notice  of  both 
joint  tenants,  at  tbe  time  when  it  was  given* 
Bat,  independently  of  an  adoption,  a  notice 
to  quit)  signed  by  one  of  aevml  jmot 
tenants,  must  be  considered,  m  point  of 
kw,  as  the  notice  of  all  the  joint  tenantai 
for  they  have  a  unity  of  interest,  a  im(ty 
of  title,  and  a  unity  of  possession.  The 
act  of  one  is,  in  many  cases  in  law,  con- 
sidered the  aot  of  all.  The  entry  of  one 
joint  tenant  is  the  entry  of  all  t  and  the 
snsin  and  possession  acquired  by  such 
entry  is  tbe  seisin  and  possession  of  all* 
Besides,  it  is  a  rule  of  law.  that  every  act 
done  hv  one  joint  tenant,  for  tbe  benefit  of 
himielf  «mI  comjMnim,  is  to  be  deemed 
the  actof  boUi*  Livery  of  seisin  made  to 
one  joint  tenant,  will  enure  to  both;  and 
the  entry  or  re-entry  of  one  joint  tenant  ia 
Ss  effectual  as  that  of  both.  A  notice  to 
quit  must  be  taken  primd  facie  to  be  for 
the  benefit  of  all,  the  object  of  it  being 
to  determine  ^  tenancy.  The  ease  of 
Eight  ▼.  Cuthelij  which  is  relkd  upon  by 
the  other  side,  is  hiapplicable.  There,  the 
proviso  in  the  lease  was,  that  eiUier  land- 
lord or  tenants,  or  their  execntets,  in  case 
they  wished  to  detennhie  the  lease,  should 
give  notice  in  writing  under  bis  or  their 
mpcettstf  hands.  The  lessor  died,  having 
made  his  will,  wherein  he  appointed  three 
exeontors  \  notHeo  to  determine  the  lease 
waa  signed  by  two  only ;  that  dearly  waa 
not  a  suflleient  compliance  with  tbe  terma 
of  the  proviso,  and,  on  that  ground,  tbe 
decision  in  that  case  may  be  supported. 
The  opinions  there  expressed  by  Lord 
EUenboroogb,  and  Mr.  Justice  Lawrence, 
as  to  the  insuffieieney  of  such  a  notice  by 
one  of  several  joint  tenants,  even  though 
there  were  n  subsequent  adoption,  were 
extrajudicial,  and  are  not  watranted  either 
by  principle  or  by  authority. 

Mr,  CampbeU  and  Mr.  CoWm,  eontri.^ 
It  was  not  doubted  on  the  trial  that  anotise 
to  q»t  was  necessary. 

ILord  TMUrdm,---!  donbted  whether  it 
was.] 

But  the  point  reserved,  was  only  as  to 
the  second  question,  whidi  conceded  the 
necessity  of  a  proper  notice.    There  was 
no  evidence  to  wursnt  an  Inference  that 
8B 
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Finch  had  any  pmiotaB  antfaority  from 
Astia  to  give  die  notice  to  quit;  thenotice 
ought  to  hare  been  such,  that  the  tenant 
coutd  act  upon  it  with  certainty,  at  the 
time  when  it  was  given :  there  wa*  nothing 
in  this  to  prevent  Aslin  from  saying  that 
he  had  not  given  any  notice ;  a  subsequent 
adoption  is  not  suflficient*    In  Right  v. 
CuikeU,  it  was  cooCendedi  that  the  bring- 
ing of  the  ejectment  in  the  name  of  all 
the  joint  tenantSt  waa  not  merely  a  reeog- 
niticHii  but  was  evidence  of  a  prwr  antho- 
rity  from  the  third  executor.  Lord  EHen- 
borough,  as  to  that  point,  said,  "  A  ratifi- 
cation given  afterwards  will  not  do,  because 
the  tenant  was  entitled  to  such  a  notice  as  he 
could  act  upon  with  certainty  at  the  time 
it  was  given;  and  he  was  not  bound  to 
submit  himse^  to  the  hasard  whether  the 
third  executor  chose  to  ratify  the  act  of 
bis  companion  or  not  before  the  six  months 
dapMed ;"  and  Mr.  Justice  Lawrence  con* 
cnrred  in  that  opinion.    Right  v.  Cutkett, 
thercibre,  is  an  authority  to  shew  that  a 
anbieqttent  adoption  of  a  notice  to  qnit^ 
given  by  one  of  several  joint  tenants,  is  not 
aufBcient ;  and  the  opinions  of  those  learn- 
ed persons,  so  far  from  being  extra-judicial, 
bore  expresshr  on  the  point.    In  Goodtitle 
A.  King  V.  Woodtpard(i)f  it  was  admitted 
in  argument,  that  if  all  the  joint  tenants 
bad  not  employed  an  agent,  but  had  given 
the  notice  themselves,  all  must  have  signed 
it ;  and  if  any  one  had  omitted  to  sigUi  it 
would  have  been  inaufficient :  but,  there,  an 
agent  waa  deputed  by  the  joint  tenants  to 
give  the  notice,  and  a  subsequent  recogni- 
.  tion  of  his  authority  by  all  the  trustees 
.  aigning  it  before  the  ejectment,  gave  vali- 
dity to  the  authority  from  the  beginning. 
Secondly,  independent  of  the  adoption  by 
the  other,  a  notice  to  quit  by  one  of  several 
joint  tenants,  is  not  sufficient  to  determine 
the  tenancy  on  the  part  of  all.  That  point 
was  made  in  Jtight  v.  CtUkiU;  and  Lord 
Ellenborough  there  says,  "The  rule  of  law 
is,  that  every  act  of  one  joint  tenant,  which 
is  for  the  benefit  of  his  co-joint  tenant, 
shall  bind  him ;  and  it  is  a  condition  on 
the  aart  of  those  who  set  it  up,  and  would 
avail  themselves  of  it  as  binding,  to  ^w 
•  that  it  was  beneficial  to  the  other."  Here, 
there  is  nothing  to  shew  that  it  is  beneficial 
to  Aslin  to  determine  the  tenancy. 
(ff)3BsKB.«iAld.m 


[^r.  /Affice  Btfyley.-^What  say  yon  to 
distraining  7  may  not  one  authorise  a  db- 
tress  in  the  name  of  both  ?] 

That  would  clearly  be  an  act  for  the  bene- 
fit of  both.  In  Doe  d.  ffhayma  v.  Chaplin 
(3),  the  notice  to  quit  was  from  three  joint 
tenants  out  of  four;  there  were  several 
demises  from  each  joint  tenant,  and  the 
Court  of  Common  Pleas  were  of  opiiuon, 
that  the  lessors  of  the  plaintiff  had  a  right 
to  recover  three  fourths  only.  The  notice 
was,  therefore,  insufficient  to  determine 
the  tenancy. 

[Lord  Tmterdm. — If  this  case  is  to  be 
decided  on  the  general  question,  as  to  the 
right  of  one  joint  tenant  to  put  an  end  to 
the  sub-tenancy,  it  is  one  of  importance. 
It  may  be  worth  while  to  consider  the 
general  rule.] 

The  Court  accordingly  took  time  to 
consider;  and,  on  the  6th  of  July,  their 
judgment  was  delivered  in  the  fiulowing 
terms  by — 

Lord  T'eiifmbK.-^After  stating  the 
question,  his  Lordship  thus  proceeded]— 
The  defendant  had  held  under  a  lease, 
which  expired  in  18S2.    Before  the  lease 
expired,  the  lessor  devised  to  the  two  les- 
sors of  the  plaintiff,  t<^ether  with  another 
person,  who  died  before  the  transacUons  in 
question,  as  joint  tenants ;  and  died.  Upon 
die  expiration  of  the  lease,  the  defendant 
continued  to  occnpy  die  premises  as  tenant 
from  year  to  year ;  a  notice  to  quit  was 
duly  served  upon  liim,  but  it  was  s^ned 
by  one  only  of  the  lessors  of  the  plaintiff ; 
this  notice,  on  the  face  of  it,  imported  to 
be  given  on  behalf  of  himself  and  the  other 
lessors ;  and  whether  that  notice  put  an 
end  to  the  defendant's  tenancy,  was  the 
questitm.   Two  grounds  were  insisted 
upon  by  the  lessors  of  the  plaintiff :  one, 
that  the  adoption  of  this  notice  by  the 
other  lessor  of  the  plahitiff,  made  it  of  the 
same  validity  as  if  it  had  been  signed  by 
both  of  them ;  the  other,  that  vrithout  any 
such  adoption,  a  notice  to  quit  by  one  of 
the  joint  tenants,  put  an  end  to  the  tenancy 
as  to  both :  and  we  are  of  opinion  that  the 
latter  ground  is  right.  When  joint  tenant! 
-join  in  a  lease,  each  demises  his  own  share 
.—Co.  LUt*  186  a;  and  each  may  put  an 
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ta4i  to  diat  clenise,  as  fsr  as  it  operatea 
ius  ewB  shaie,  whether  his  compa- 
luoDS  wUl  join  with  him  in  putting  an  end 
to  the  whole  lease,  ornot — Doed.  Wiaymm 
V.  ChapUn;  so  that,  upon  the  notice  to 
quit  in  this  case,  no  doubt  a  moiety  might 
have  been  recovered,  ha^  there  been  a 
separate  demise  laid.  Bu^  though  upon  a 
jointlease  by  joint  tenants,  each  demises  his 
own  share,  this  is  not  the  only  operation  of 
such  a  lease.  Joint  tenants  are  seised  not 
only  of  their  respective  shares,  per  my, 
but  also  of  the  entirety,  per  tout— ZtM. 
s.  288:  the  rents  reserved  will  enure 
jointly  to  all  the  lessors— Co.  £tU.  47  a, 
192a,  2Ua;  and  if  any  of  them  die,  the 
lessee  shdl  hold  the  whtue  as  tenant  to  the 
aunrivors.  Upon  a  joint  demise  by  joint 
tenants,  upon  a  tenancy  from  year  to  year, 
the  true  character  of  the  tenancy  is  this— 
Dot  that  the  tenant  holds  of  each  the  share  of 
eaqb  so  long  as  he  and  each  shall  please,  and 
that  as  soon  as  any  one  of  the  joint  tenants 
gives  a  notice  to  quit,  he  effectually  puts 
an  end  to  that  tenancy ;  the  tenant  has  a 
right  upon  such  a  notiqe  to  ^ee  up  the 
whde,  and  unless  he  comes  to  a  new  ar- 
rangement with  the  other  joint  tenants,  as 
to  their  shares,  he  is  compdlaUe  so  to  do. 
The  hardahip  upon  the  tenant,  if  he  wera 
not  entided  to  treat  a  notice  from  one  as 
putting  an  end  to  the  tenancy  as  to  the 
whole,  is  obvious ;  for,  however  willing  a 
man  might  be  to  be  sole  tenant  of  an  estate, 
it  is  not  very  likely  he  would  be  willing  to 
hold  undivided  shares  of  it ;  and  if,  upon 
such  a  notice,  the  tenant  is  entitled  to  treat 
it  as  putting  an  end  to  the  tenancy  as  to 
the  whole,  the  other  joint  tenants  must 
have  the  same  righL  It  cannot  be  op- 
'  tional  on  one  side,  and  on  one  aide  only. 

It  is  certainly  true,  that,  in  Doe  r.  CAiip- 
Rh,  upon  a  notice  to  quit  from  three  jomt 
tenants  ont  of  four,  where  there  were 
separate  demises  frtHn  each  joint  tenant, 
the  Court  gave  it  as  their  opinion,  that  the 
lessors  of  the  plaintiff  had  a  right  to  re- 
cover three-fourths ;  but  it  was  not  neces- 
sary for  the  Court  to  decide  there  as  to 
the  remaining  fourth,  for  the  plaintiff  had 
recovered  nothing,  the  jury  had  found  for 
the  defendant,  and  the  Court  was  only 
granting  a  new  trial.  The  case  of  Xight 
V.  OaMlf  which  was  relied  upon  for  the 
defimdant,  is  dearly  distinguiahaUe.  There, 


a  lease  for  twenty-one  ^ears,  from  Adams 
to  Cuthell,  was  determinable  at  the  end  of 
fourteen  years,  upon  six  months'  notice  in 
writing  by  landlord  or  tenant,  their  respec- 
tive heirs,  exeeutors,  &c.  under  hh  or  their 
bands.  Adams  made  Fisher,  Nash,  and 
Hyrons  executors,  and  Fisher  and  Nash 
only  gave  the  notice.  The  case  was  put, 
not  upon  the  ground  that  they  were  exe- 
cutors, but  that  they  were  joint  tenants  j 
and  that,  circumstanced  as  that  ciwe  was, 
where  a  mode  specifically  pointed  out  was 
to  be  pursued,  in  order  to  put  an  end  to  a 
subsisting  term,  and  that  mode  inquired 
the  concurrence  of  all  the  joint  tenants,- 
a  notice  by  some  of  the  joint  tenants  only 
would  have  no  operation:  but  that  con- 
cludes nothing,  upon  a  case  in  which  a 
notice  by  one  only  of  the  joint  tenants 
would  clearly  operate  upon  his  share,  and 
where  the  confining  it  to  that  share  might 
work  great  injustice  to  the  defendant. 

We  think,  therefore,  that  the  notice  was 
sufficient  to  put  an  end  to  the  tenancy  ift 
Ufto;  and,  consequently,  that  the  verdict 
must  renuun. 

Rule  iU$ek$rged. 


June  iS   \  f  •  fiDQUOB. 

Stamp — Policy  of  Insuranee, 

A  policy  of  insurance  mas  effected  on  a  ihip 
from  Liverpool  to  Quebec.  The  policy  maw 
duly  stamped.  The  skip  being  delainedt  a 
memorandwn  mat  ind&rsed,  by  which,  in  con- 
sideration of  one  guinea  per  cent,  additional,' 
the  wtderwrilers  continued  the  policy,  chang- 
ing the  destwationt^  the  ship,  from  Liverpool, 
to  St.  John's,  Nem  Brmmick  .-—Held,  that 
tkememonmdum  eame  mthin  the  iReaning  of 
Uu  35  Geo.  8.  e.  63.  «.  13 ;  md  that  no 
nnv  etamp  nas  necessary. 

The  defendant  was  a  member  of  the  St. 
Patrick  Insurance  Company ;  the  present 
was  an  action  against  him  in  that  character 
on  two  policies  of  insurance :  one  on  the 
ship  Hebe,  the  other  on  her  freight. 

The  defendant  pleaded  the  general 
issue. 

The  cause  was  tried,  before  Lord  Ten- 
terden,  at  the  GaiIdb«U  Sittings  before 
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MicliMlmu  teiin,  1829.  wbea  the  fidlow* 
msappeared  to  be  tha  principal  &cts 
^Tbe  policy  on  the  ship,  which  wm  dated 
the  SOtb  of  June  1835,  was  at  and  from 
Liverpool  to  Quebec,  during  the  ship's 
stay  and  loading  there,  and  thence  back  to 
her  port  of  discharge  in  the  United  King- 
dom. The  following  memorandum,  signed 
by  the  agent  of  the  company,  was  indorsed 
on  the  policy  on  the  26th  of  August  I6fi5  : 
— "  The  Hebe  being  unavoidably  detained 
beyond  the  intended  time  of  sailing  to 
Quebeo,  the  voyage  ia  chained,  and  the 
vessel  proceeds  from  Liverpool  to  St. 
John's,  New  Brunswick*  and  at  and  from 
thence  bade  to  London ;  and  in  censidera- 
^n  of  one  guinea  per  eent.  additional,  the 
company  agrees  to  continue  aa  the  risk 
until  the  vessel  shall  be  arrived  back  in 
London,  or  her  port  of  discharge  in  the 
United  Kingdom."  The  policy  on  the 
freight  was  also  dated  the  SOtfa  of  June 
]  825  ;  it  was  at  and  from  Quebec  to  the 
ship's  port  of  discharge  in  the  United 
Kingdom ;  and  a  memorandum,  indoraed  on 
the  26th  of  August  1 825,  on  that  policy, 
signed  as  before,  was  in  these  terms : — 
The  ir«6e'«  voyage  having  been  changed, 
and  in  consequence  of  detention,  the  vessel 
will  sail  Uter  than  it  was  intended  on  the 
originid  voyage ;  and  the  company  agrees, 
in  consideration  of  one  guinea  additional 
per  cent.,  to  grant  permission  to  proceed 
from  St.  John^,  New  Brunswick,  to  Lon- 
don, or  the  vessel's  port  of  discharge  in 
the  United  Kingdom."  There  was  no  ad- 
ditional stamp  on  these  memoranda.  The 
ihip  aailed  on  the  voyage  mentioned  in 
tbem,  and  was  lost. 

.  On  the  part  of  die  defendant,  it  was  ob- 
jectedi  that,  the  policies  not  having  been 
nstamped,  they  were  therefinre  not  receiv- 
able  in  evidence,  inasmuch  u  they  insured 
n  pew  risk,  end  formed  each  •  distinct  and 
new  contract.  Lord  Tenterden  was  of 
that  opinion,  and  the  plaintiff  took  a  ver- 
dict for  only  42/.,  the  amount  of  the  pre- 
mium on  the  policy  on  the  freight.  To 
this  his  Lordship  thought  the  plaintiff  was 
entitled,  inasmuch  as  tiv  risk  on  that  policy 
bad  never  comraenoed.  For  the  same  rea* 
son,  it  was  contended,  that  the  plaintiff  was 
entitled  to  recover  the  amount  of  the  pre- 
mium on  die  poUey  on  the  ship;  but  his 
I«rdshi|p  WW  of  cfiaieni  that  the  risk  on 


ibftt  pfdicT  had  eeanneneed.  He,liuiwmj 
reserved  liberty  to  move  to  increase  the 
ver^t  by  edding  the  amount  of  the  pre* 
nium  on  the  ship,  if  the  Court  should  be 
of  opinion  that  ^e  risk  on  that  policy  had 
not  oommenced.  A  question  as  to  the 
usage  of  allowing  a  return  of  jvemium  in 
such  a  case,  was  left  to  the  jwy,  and  (bund 
for  the  plaintiffs. 

In  the  following  Midiaelmas  term,  Mr, 
F,  PoUoek  obtained  a  rule  nid  for  a  new 
trial,  on  the  ground  that  the  ohange  of  the 
port  of  destination  by  the  memoranda  was 
an  alteration  in  the  terms  and  eondldonB  of 
ibe  policies,  within  the  meaning  of  the 
99  Geo.  8.  c  Bi.  s.  18,  and  that  they  did 
not,  therefore,  require  any  new  stamp;  and 
in  moving  for  the  rule,  he  relied  upon  Ram- 
Strom  V.  Bell  (I)  and  Kenmgtm  v.  IngHs 
and  mother  (8).  He  also  moved,  pnrsusnt 
to  the  leave  reserved,  to  inorease  the  ver- 
dict for  the  amount  of  the  return  of  the 
premium ;  but,  as  the  Court  pronounced 
no  decision  on  that  point,  it  is  unnecessary 
to  detail  the  arguments  upon  it :  they  were 
in  substance  to  the  following  effect.  On  the 
part  of  the  plaintiff,  it  was  contended,  that, 
mdependent  of  the  verdict  of  the  juiy,  the 
authorities  of  Stevenson  v.  Smom  (8),  Xotin 
well  V.  Cooke  (4),  and  the  remarks  of  Lord 
Mawfield  in  Tyritv.FkU>h9r{B)viALoiig 
V.  Allen  (6),  were  in  his  favour.  On  the 
part  of  the  defisn^nt,  it  was  oontended,  that 
the  usage  in  question  was  oonfined  to  the 
West  India  trade;  and  Mr.  Justice  Park 
expressed  a  belief  that  it  was  so  confined. 

On  the  point  upon  which  the  case  turn- 
ed.— 

Tke  Attomejf  OenereU  (Sh  Same  Scar* 
Iff  I)  and  Afr.  Campbell  now  shewed  cause. 
— 'The  memorandum,  whidi  dias^ed  the 
destined  port  of  the  ship  was  not  an  alter- 
ation in  ue  terms  or  conditions  of  the  po- 
lioiee  within  the  meaning  of  the  88  Geo.  9. 
c.  68.  s.  IS :  it  was  a  substitution  of  <me 
eontraot  for  another.  Constantinople  might 
as  well  be  substituted  for  Quebec,  as  St. 
John's,  New  Brunswick;  and  if  this  clause 
of  the  act  be  eonstned  to  attend  to  the 

<1)  5  Mftn.ftSdw.Mr. 
(fl)  6  fiHt,  t73. 

(S)  3  Bart.l2S7;s.ctBt.Elw.St8* 

(4)  1  Bos.  &  FtO.  17t. 

(5)  Cowp.668. 
(6>  FtokfSM. 
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gaMtadM  of  a  dttbMBt  Toyam,  na  Mimd 
MSSOB  ean  be  giTcn  why  the  ship,  inttead 
of  the  voyage,  should  not  be  chat^d ;  it 
is  an  alteration  in  the  contract  itself,  and 
not  in  the  terms  and  oondUloos  of  it.  The 
ease  of  KentiagtM  v.  Jnglis  tvtd  another  ia 
distinguiriiable.  There,  the  basis  of  the 
OpB tract  in  the  original,  and  that  in  the  me* 
tsomduni,  were  the  same.  The  voyage 
and  die  dup  xmnained  the  same,  the  ouy 
alteratioB  was  aa  to  the  time  of  sailing. 
HeMi  the  onfpmX  voyage  wasi  ia  het, 
aAaadoned  and  determined,  and  an  entirely 
Bew  vojmge  and  adventure  substituted. 
So,  in  Rawlrm  v.  Bell^  there  was  a  mere 
ehange  of  the  destination,  after  the  voyage 
had  oommenced,  but  before  the  determina- 
tion of  the  original  adventuret  and  there 
was  no  abandonment  of  that  adventure. 
Here,  the  imuiance  was  on  the  ship,  and 
the  original  adventure  was  to  Quebec  and 
back;  in  lieu  of  that,  the  ship,  by  the  me- 
morandum, is  to  go  to  New  Brunswick 
Mid  back.  That  ia  dearly  as  much  a  sub- 
stitution of  «ne  adventure  for  uiother  aa  if 
liber^  bad  beea  given  to  the  veesel  to  sail 
to  a  diflinrent  quarter  of  the  globe.  In 
Homttrom  v.  Bell,  the  adventure  remained 
substantially  the  same,  for  the  nature  of  it 
depended  on  what  was  to  be  done  with 
particular  goods,  which  formed  the  subject- 
natter  of  the  insurance ;  and  a  mere  change 
of  destination  after  the  vessel  had  sailed,  did 
not  make  it  a  new  adventure ;  it  only  gave 
the  asanred  an  option  of  going  to  an  addi- 
tional port  in  pursuance  of  the  original  ad- 
venture, and  for  this  an  additional  jpremium 
was  paid.  Of  these  cases,  Kerutngton  v. 
litgUt  and  Aaeu<roin  v.  Bellt  so  fiw  as  re- 
gards their  authority,  it  may  be  sufficient  to 
say,  that  the  Court  will  not  go  beyond  them. 
Indeed,  the  acts  of  parliament  shew  that  it 
was  not  intended  by  the  legislature  to  pro- 
tect a  change  of  voyage  or  destination,  al- 
though the  adventure  remain  the  same ; 
this  clearly  appears  from  coupling  the 
enactment  m  the  S6  Geo.  3.  c.  63.  s.  1 3,  with 
similar  enactments  in  the  Stamp  Acts.  The 
54  Geo.  8.  e.  133,  which  enables  commis- 
sioners of  stamps  to  nuke  i^lowances  for 
spmled  stamps  on  pdieiea  of  insurance, 
apedflee  the  mstaneee  in  which  such  allows 
anees  riiall  be  made.  The  fburth  instance 
is — **  where  a  policy  shall  be  underwritten, 
and  the  tenns  and  eonditiona  of  the  intU'* 


nneeahallaftannrdt  be  agreed  to  be  altar- 

ed,  and  another  policy  shall  be  produced  un- 
derwritten in  lieu  thereof  by  the  same  per- 
sons to  the  same  amount,  on  the  same  pro- 
perty or  interest,  and  with  such  alteration 
in  the  terms  and  conditions  of  the  insu* 
nmce  as  may  have  been  agreed  upon."  The 
sixth  is  —Where  an  insurance  ahall  be 
made  on  ship  or  upon  freight  for  a  parti- 
cular voyage,  and  the  abip  shall  not  pro- 
ceed at  all  on  the  voyage  specified,  or  sball 
not  proceed  thereon  at  or  within  the  time 
^wcified,  if  any.  From  these  eases  ape- 
afied  in  the  statnte,  it  must  have  been  un- 
derstood by  the  legislature,  that  the  change 
of  one  voyage  for  another  was  not  an  altera- 
tion in  the  terms  and  conditions  of  a  policy ; 
for,  if  it  were,  the  fourth  case  provided  for 
would  have  been  sufficient,  and  the  sixth 
would  have  been  wholly  unnecessary.  The 
54  Geo.  3.  c.  1 44.  was  passed  to  prevent 
the  practice  of  using  unstamped  slips  of 
paper  instead  of  stamped  policies ;  and  it 
provides  for  stamping  such  slips ;  and,  in 
the  5th  section,  it  enacts— That  every  such 
contract  of  insurance  being  duly  tiamped, 
ahall  be  obligatory  on  the  underwriters,  to 
subscribe  a  regular  stamped  policy;  and 
shall  be  available  as  a  competent  instru- 
ment of  insurance,  in  case  a  regular  policy 
shall  not  be  underwritten  in  lieu  thereof. 
The  next  section  declares — That  whenever 
any  broker,  having  effected  a  contract  of  in- 
surance on  such  blank  stamped  paper,  shall 
deliver  up  the  same  to  the  commissioners  of 
stamps,  tad  shall  produce  to  Uiem  a  regu- 
lar stamped  policy  of  insurance,  under> 
written  in  lieu  thereof  by  the  same  persons, 
to  the  same  amount,  on  the  same  property 
or  interest,  and  for  die  flame  voyage  or  risk 
in  all  respects,  the  commissioners  shall 
allow  to  the  broker  the  amount  of  the 
stamp  duty  thereon.  But  this  section  re* 
quires  that  the  voyage  shall  be  the  same. 
The  next  section  provides — That  such  an 
allowance  shall  be  made.notwithstanding  the 
policy  underwritten  in  lieu  of  such  stamped 
contract  ahall  contain  matter  explanatory 
of  the  contract,  or  shall  vary  therefrom  in 
consequence  of  any  error  in  the  contract, 
wherel^  the  insurance  really  intended  shall 
not  have  been  effected,  or  m  consequence 
of  the  terms  and  conditions  of  the  insu- 
rance having  been  afterwards  agreed  to  be 
altered.  Nowi  it  is  evident  from  the  last 
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clauiet  that  an  alteration  in  the  voyaee  or 
risk  was  not  considered  by  the  legislature 
to  be  an  alteration  in  the  term*  and  antdi- 
tunu  of  the  policy.  Then,  the  55  Creo.  S. 
c.  1 84.  (the  General  Stamp  Act)  imposes 
a  rate  of  duty  on  policies  upon  royages 
from  one  port  of  the  United  Kingdom  to 
anotherf  different  from  that  imposed  on 
policies  upon  voyages  to  ports  in  other 
countries.  If  one  port  of  destination  may 
in  all  cases  be  substituted  for  another,  the 
revenue  may  be  defrauded  by  the  mere 
substitution  of  a  port  out  of  the  United 
Kingdom  for  one  in  it.  But  from  the  whole 
of  these  acta  it  may  be  inferred,  that  it  is 
essential  the  Toy^  insured  against  should 
be  the  same. 

Mt.  F,  Pollock  and  itfr.  Patteton,  contrl. 
— Substantially,  the  memorandum  did  not 
alter  the  "  voyage."  The  port  substituted 
was  in  the  suae  quarter  of  the  globe ;  the 
objects  of  the  adventure  were  the  same. 
It  was,  therefore,  a  mere  alteration  in  the 
terms  and  conditions  of  the  poUcy,  within 
the  meaning  of  the  S5  Geo.  S.  c.  GS,  s.  13. 
The  case  of  Raynstrom  v.  Bell  is  undistin- 

^uishable ;  it  establishes,  that  a  change  of 
estination,  bond  made,  provided  that 
change  be  such  as  fairly  arises  out  of  cir- 
cumstances  calling  for  it,  and  not  fraudu- 
lent, or  in  evasion  of  the  stamp  duty,  is  an 
alteration  within  the  statute.  Here,  the 
change  of  the  port  of  destination  proceeded 
from  a  just  cause,  and  became  necessary 
in  consequence  of  the  unavoidable  delay  of 
the  vessel  beyond  the  time  first  contem- 
plated. The  objection  of  the  other  side 
rests  entirely  upon  a  critical  interpretation 
of  the  word  "voyage";  but  the  substance, 
and  not  the  form,  of  the  alteration,  should 
be  looked  at,  to  see  if  the  new  stamp  was 
necessary.  The  change  of  destination  was 
made,  with  the  assent  of  the  underwriter, 
at  a  time  when  the  risk  had  not  deter- 
mined, and  when,  if  he  bad  not  consented, 
the  vessel  might  have  proceeded  at  his 
risk.  If  a  voyage  were  insured  from  Lt- 
verpool  to  Buenos  Ayres,  might  not  Monte 
Video  be  substituted?  Constantinople 
could  not  be  substituted,  because  then  the 
voyage  would  not  have  the  same  object ; 
and  when  the  argument  of  the  other  side 
is  tried  by  this  test,  its  fallacy  is  obvious. 
In  Kentington  v.  Inglit  the  insurance  was 
upon  goods,  which  were  to  be  shipped  on 


board  of  vessels  sailing  between  the  1st  cf 
October  1799  and  the  1st  of  June  1800; 
that  time  having  expired,  it  was  extended 
to  gooda  that  should  be  shipped  up  to  the 
Ist  of  August.  It  was  contended,  that  tha 
subject  of  insurance  was  altered,  and  tha 
risk  totally  difibrent,  and  that  the  original 
policy  had  done  its  dn^,  the  time  havu^ 
expired  within  which  the  goods  were  to  bft 
shipped  according  to  that  instrument ;  but 
the  Court  held,  that  this  was  a  case  within 
the  exception  of  the  act,  and  that  it  was  an 
alteration  that  might  be  made,  the  goods 
not  having  been  shipped  between  the  two 
periods  mentioned  in  the  policy.  This 
clause  should  be  construed  liberally ;  its 
object  was  to  relieve  c<»ameroe  from  fiet* 
ters,  conustently  with  due  regard  to  reva- 
nue.  Such  a  construction  ia  the  more  ne* 
cessuy,  as  a  policy  cannot  be  atamped  after 
it  has  been  once  executed.  The  54  Geo.  S. 
c.  1S8.  and  c.  144.  do  not  toudi  this  pointy 
which  must  depend  entirely  on  the  con- 
struction put  on  the  13th  section  of  the 
S5  Geo.  3.  c.  6S.  The  argument  derived 
from  the  duties  imposed  on  polides  of  dif- 
ferent classes,  need  not  be  resisted.  No 
doubt  an  alteration  cannot  be  made  in  the 
terms  of  a  policy  so  as  to  bring  it  within  a 
different  class,  without  afitxiiw  the  atamp 
denoting  the  payment  of  the  larger  Aaty ; 
but  here  the  alteration  was  not  of  such 
nature  as  to  bring  Uie  policy  into  a  class 
which  requires  a  stamp  differeiM  from  that 
with  which  it  was  cbai^eable  in  the  firat 
instance. 

Lord  Tenterden. — We  are  of  opinion* 
that  the  35  Geo.  3.  c.  63.  s.  13.  ought  to 
receive  an  enlarged  and  liberal  construo- 
tion.  So  construing  it,  we  think  the  me- 
moranda indorsed  on  these  policies  ought 
to  have  been  received  in  evidence ;  and 
that  the  policies,  in  which  the  memoranda 
must  be  considered  to  be  incorporated, 
are  not  void  for  want  of  a  new  stamp.  The 
substitution  of  New  Brunswick  for  Quebe(^ 
was  an  alteration  in  the  terms  and  condi- 
tions of  the  policy  within  the  meaning  of 
those  words  and  that  section.  The  sta- 
tutes, 54  Geo.  3.  c.  133.  and  c.  144,  do  not 
appear  to  us  to  have  any  effect  on  the  other 
act.  But  it  is  contended  that,  by  the  last 
Sump  Act,  a  different  rate  of  duty  it 
imposed  upon  policies  when  t)ia  vqyi^ 
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fenmd  i*  firom  one  port  m  tbe  United 
Kingdom  to  another,  and  when  it  is  from 
a  port  in  the  United  Kingdom  to  any 
foreign  port;  and,  therefore,  that  if  a 
party  ia  at  liberty  to  substitate  one  port 
of  destination  for  another,  he  may,  when 
tbe  wiginal  poli<^  is  on  a  voyage  from 
one  port  in  the  United  Kingdom  to  another, 
nbstitate  a  port  out  of  Uie  country,  and 
the  rerenne  nay  be  prejudiced.  But  the 
13th  section  of  the  35  Geo.  3,  c.  68.  most 
be  considered  as  incorporated  in  the  55 
Geo.  3.  c.  1 84  ;  and  Uien  it  is  quite  dear 
the  terms  of  the  original  policy  cannot  be 
so  altered  as  to  bring  it  into  a  class  re- 
quiring a  higher  duty  under  the  last  act, 
without  affixing  Ae  stamp  required.  I'his 
construction  reconciles  the  whole  of  the 
acts.  As  the  rule  must  be  made  abso- 
lute on  this  point,  it  is  not  necessary  fin 
va  to  give  any  opinion  on  the  other. 


1880.     \  P1WTHI88  ff.   BAkTtr  AMD 
June  30.  $  AKOTHBB. 

Costt^ProhiUtiim, 

Cotlt  m  proMMtim  not  aUomed  to  a  p2atn- 
tiff  m  pn&HtioHt/or  my  part  o^  the  prO" 
eee^gs  prior  to  ike  nde  to  declare  in  fn^ 
kibilion;  the  defendante  eenitnting  he/ore 
plea  pleadedf  that  the  prohi^thn  ehtrnd  iteue. 

In  the  commissary  court  a  suit  had  been 
instituted  by  Harvey  and  another,  church-' 
wardens,  against  Pewtress,  for  non-pay- 
ment of  a  church-rate.  A  rule  nisi  had 
been  obtamed  in  the  last  Michaelmas  term, 
on  tbe  part  of  Pewtress,  for  a  prohibition 
to  the  spiritual  judge  and  surrogate  of  the 
commissary  court,  to  prohibit  further  pro- 
ceedings in  such  court,  in  the  libel  prose- 
cuted by  them  ^afaist  Pewtress,  on  Uie 
ground  that  the  select  vestry  had  no  power 
to  levy  rates.  The  rule  was  enlarged  in 
Hilary  term  to  the  second  day  of  Easter 
term ;  it  being  part  of  the  enlarged  rule, 
that  Pewtress  should  declare  in  prohibition 
on  or  before  the  fourth  day  of  that  term ; 
when  the  plaintiff  declared  accordingly. 
A  summons  for  time  to  plead  was  taken 
out  by  the  defendants,  and  ten  days  time 
WM  given  them  with  the  consent  of  the 
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plaintiff's  attorney.  On  the  4th  of  Maya 
plea  was  demanded  by  the  plaintiff's  attor- 
ney. A  summons  was  then  taken  out  to 
shew  cause  why,  upon  payment  of  costs 
incurred  since  the  rule  to  dedare  was  ob- 
tained, all  proceedings  should  not  be  stay- 
ed; and  an  order  was  made  by  Mr.  Jus- 
tice Bayley,  that,  upon  payment'  of  costs, 
all  further  proceedings  should  be  stayed, 
and  the  prohibition  issue  as  if  the  rule  had 
been  made  absolute.  Upon  this  order,  the 
Master,  upon  taxation,  allowed  the  plain- 
tiff in  prohibition  the  whole  of  his  costs 
upon  the  different  motions.  This  was  ob- 
jected to;  and,  on  the  8th  of  June  1830, 
the  attomies  on  both  sides  again  attended 
before  Mr.  Justice  Bayley,  who  made  u 
order,  that  upcm  the  payment  of  the  costs 
incurred  tmce  the  rule  to  declare  in  pro- 
hibition was  obtained,  all  further  proceed- 
ings should  be  stayed.  A  rule  tati  having 
been  obtained  to  rescind  the  last-men- 
tioned order,  or  to  vary  it  so  far  as  it  re- 
stricted the  costs  to  be  subsequent  to  the 
rule  to  declare  in  prohibition, — 

il/r.  Hutchituon  now  shewed  cause. — No 
costs  can  be  claimed  by  the  plaintiff  in 
prohibition,  except  under  the  statute  8  & 
9  W.  3.  c.  11.  S.S,  which  provides,  that, 
in  all  suits  of  prohibition,  the  plaintiff  ob- 
taining judgment,  or  any  awara  of  execu- 
tion after  plea  pleaded,  or  demurrer  joined 
therein,  shall  recover  his  costs  of  suit. 
There  was  no  plea  pleaded,  or  demurrer 
joined  in  the  case.  The  late  Mr.  Baron 
Hullock,  in  his  work  upon  Co«<f,  p.  8SS, 
notices  that,  upon  shewing  cause  against  a 
prohibition,  in  Gegge  v.  Jones  (1)  tbe  rule 
was  made  absolute  by  the  Court,  with  a 
direction  that  the  plaintiff  should  declare 
in  prohibition ;  a  declaration  was  tendered 
by  him,  but  refused  by  the  defendant,  who 
applied  to  stay  proceedings  as  being  willing 
to  submit.  It  was  insisted  by  the  plaintiff 
that  he  had  a  right  to  go  on,  and  so  get  at 
the  costs  of  the  motion,  which  he  could 
not  otherwise  have ;  but  the  proceedings 
were -stayed  by  the  Court  without  costs, 
the  direction  to  declare  being  in  favour  of 
tbe  defendant,  who  might  waive  it  if  he 
thought  fit  to  go  no  further. 

Mr.  Joshua  EvanSf  contr&. — If  it  may  be 
assumed,  and  it  is  not  denied,  that  this 

(1)  S  S«za.  114% 
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■hotild  b<  confidmd  as  a  cue  of/jodg- 
nent  by  defaulti  the  plainlifT  would  be 
entitled  to  have  a  writ  of  inquiry,  and  by 
the  Statute  of  Gloucester,  he  might  obtain 
both  costs  and  damages.  One  hundred 
pounds  damages  were  obtained  in  Angor 
T.  Brtmer  {%\  after  judgment  by  default. 
At  the  instance  of  the  defendanti  in  Seed 
T.  iVoy*t»dm{$),  it  was  made  part  of  the 
rule  in  a  writ  of  prohibition,  that  the 
plaintiff  should  declare  in  prohibition; 
afterwards  a  declaration  was  demanded  by 
the  defendant,  who  threatened  a  lumproi.; 
a  declaration  was  upon  this  prepared  by 
the  agent  of  the  plaintiff,  but  he  was  told 
by  the  agent  of  the  defendant,  after  it  was 
ready,  that  he  need  not  deliver  it ;  but, 
having  been  at  the  trouble  and  expense  of 
preparing  it,  he  delivered  it,  and  demanded 
a  plea.  Defendant  pleaded  nothing  to  the 
merits,  but  only  that  he  did  not  proceed 
in  the  spiritual  court  aJUr  the  prohibition; 
he  then  gave  a  rule  to  reply,  and  demanded 
a  replication.  The  plaintiff  upon  this  ob- 
tained a  rule  for  the  defendant  to  shew 
cause  why  he  should  not  pay  the  plain- 
tiff the  costs  of  the  proceedings  in  pro- 
hibition, and  the  rule  was  made  absolute. 
This  case  is  precisely  in  point ;  but  it  is 
also  quite  clear,  that  the  defendant  ought 
in  justice  to  pay  those  costs  which  have 
been  incurred  by  his  own  proceedings. 

Lord  Teuterden»-~'l  am  of  opinion  that 
this  rule  ought  to  be  discharged.  Costs  in 
prohibition  depend  on  the  statute  8  &  0 
Wm.  3.  c  11.  8.  S,  whereby  it  is  enaaed, 
"  That,  in  all  suits  in  prohibitions,  the 
plaintiff  obtaining  judgment,  or  any  award 
of  execution  after  plea  pleaded,  or  demur- 
rer joined  therein,  shall  likewise  recover 
his  costs  of  suit."  Before  plea,  an  appli- 
cation was  made  to  one  of  the  learned 
Judges  of  this  Court,  to  stay  the  proceed- 
ings on  payment  of  costs;  and  he  finally 
made  an  order  that,  upon  payment  of  costs 
incurred  since  the  rule  to  declare  was  ob- 
tained, all  further  proceedings  should  be 
stayed.  It  is  conteoded  that  this  order 
ought  to  be  set  aside,  so  far  as  it  limits  the 
obligation  to  pay  costs  to  the  proceedings 
subsequent  to  the  rule  to  declare ;  because, 
the  pUtintiff  having  declared,  and  the  de- 

(2)  1  Vci)L34e. 

(S)  Baiaas,  148.  ^ 


fendaot  not  having  pleaded  In  tiBo^tb* 

plaintiff  was  entitled  to  have  judgment  bf 
default  and  a  writ  of  inquiry,  upon  which 
he  might  recover  damages ;  ana  if  he  re- 
covered damages,  he  would  be  entitled  to 
costs  by  the  statute  of  Gloucester ;  but 
the  only  damages  which  the  plaintiff  could 
recover  upon  a  writ  of  inquiry,  would  be 
by  reason  of  the  supposed  contempt,  com- 
mitted by  the  defendant  in  proceeding  fas 
the  Bcdesiaatioal  Court  after  the  prohibi- 
tion is  sued.  In  Setd  t.  Woifsndtn,  which 
is  relied  on  by  Mr.  Evans,  a  plea  wai 
pleaded,— vis.  that  the  defendant  did  nM 
proceed  in  the  spiritual  court  after  prohi^ 
bition }  and,  according  to  the  report  of  (hat 
case  in  Bamea,  the  Court  above  considered 
that  to  be  a  nugatory  plea,  and  therefore, 
not  a  plea  within  the  meaning  of  the  sta- 
tute, and  allowed  the  plaintiff  his  costs. 
It  may  be  very  doubtful  whether  that 
court  exercised  a  sound  discretion  in  so 
deciding.  But  it  may  suffice  to  say,  that 
that  case  is  distinguuhable  from  the  pre- 
sent,— because  there  a  plea  wu  in  &ce 
pleaded ;  here,  there  ms  none. 
The  other  Judges  concurred* 

RuU  diicharged. 


June  SO.  I  "™oii.-F»Ai«iiir. 

Gaming — Third  Pertonh 

A  gambUag  dtbt  tecwtd  bg  tmranl 
attomevt  upon  whieh  judgmtni  mu  attmd 
vp.  The  plmntiffiold  the  debt  to  a  Uiird 
person,  to  nbom  the  defendant,  m  aiumr  to 
an  inquiry  by  the  buyer,  taid  tiwt  A*  owed 
the  money,  and  the  debt  tvouU  be  paid ;  upon 
the  faith  of  tluM,  tJte  buyer  eompleted  his  pwr- 
ehase. 

Under  these  circumstances,  the  Court  re' 
fused  to  set  aside  the  judgment,  except  upon 
equitable  temu  in  favour  of  the  buyer* 

This  case  came  before  the  Court  upon 
a  rule  calling  upon  the  plaintiff  to  shew 
cause  why  the  judgment  should  not  be  set 
aside ;  the  warrant  of  attorney  and  hondt 
upon  which  tho  same  was  signed*  being 
given  to  secure  a  gunii^  debt*  X^e  ibl- 
lovring  were  the  faous 
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The  defendant  bjr  his  bond,  bearing 
date  the  8th  of  July  1838»  became  bound 
to  the  {daintiff  in  the  p^nal  aum  of  4,000i., 
oonditiooed  for  the  payment  of  3,0001. 
on  the  8th  of  July  1830,  with  interest  at 
9  p«r  cent,  payable  half-yearly,  and  at  f^e 
Aline  time  gaTC  a  fwtBDt  of  attorney  to 
confess  judgment.  The  bond  debt,  iccured 
by  the  judgment,  hid  been  purchased  of 
^e  plaintiff  by  one  F.  Seager,  on  the  1 2th 
of  December  182S,  Before  he  purchased 
k,  his  att4»ney  bad  produced  the  bond  to 
die  defendant,  and  informed  him  that  it 
had  bsen  offered  to  Seager  for  sale ;  and 
be  dien  asked  the  defendant  whether  he 
admitted  it  to  be  a  good  debt,  and  whether 
it  was  given  for  a  good  and  valuable  con- 
■ideratioD.  The  defendant  looked  at  the 
aignatore,  and  replied,  Yee,  tliia  is  my 
bandwritii^,  lowe  Mr.  Davison  ^  mone^^ 
and  have  no  objecdon  to  make  to  it ;  it  will 
be  paid  when  it  is  due." 

Against  the  rule  for  setting  ende  the 
jadgment™ 

Mr,  Wighiman  now  shewed  cause.—- 
This  is  an  application  to  (be  discretion  of 
the  Court;  in  the  exercise  of  that  discre- 
don,  they  will  not  set  aatde  a  judgment  at 
the  instance  of  a  party  who  has  represent- 
ed to  a  purchaser,  that  the  d^rt,  in  respect 
Qf  which  that  jadgmenC  was  obtained,  wai 
e  valid  debt,  and  bis  own  misrepresenta- 
tion caused  that  person  to  purchase  it. 

Mr,  Foiktt,  contr^— The  sutute  9  Ann. 
c.  14.  makes  void  all  bonds,  judgments, 
and  other  securities,  where  any  part  of 
ihe  consideration  for  such  security  shall  be 
for  money  won  by  gaming  or  playing  at 
cards,  &g. 

[Jfr.  Juitwe  Parke. — Are  you  not  es- 
topped by  your  own  declaradon,  from  de- 
nyii^  that  this  is  a  good  bond?] 

It  cannot  place  the  defendant  in  a  worae 
•ttnadon  than  be  would  have  been  in,  if  an 
aedon  on  the  bond  had  been  brought 
Against  biro.  It  would  be  a  good  answer 
to  such  action,  to  shew  that  the  considera- 
tion for  tlie  bond  was  money  lost  at  play. 
The  bond  is  actually  void.  Every  indivi- 
dual may  waive  an  advantage  whidi  the 
law  intended  for  his  own  benefit ;  but  here, 
the  enactment  which  makes  securities  void, 
was  intended  for  the  benefit  not  of  indivi- 
duals, but  of  the  public ;  that  being  so, 
Vol.  VUI.  K.B. 


nofhing  done  h^  the '  parly  can  give  Vali- 
dity to  the  instrument.  The  fact  which  u 
alleged  in  the  affidavit  of  the  plaintiff,— 
viB.  that  the  defendant  admitted  the  hood 
to  be  a  v^id  inatrunient,  is  one  nbieh  the 
defendant  baa  had  no  opportunity  of  aii* 
Birerii^,  but  which  he  is  preparad  t*  deny* 
The  &ct  which  mAkea  the  saeurify  void  it 
not  denied* 

Xoi-df  Tentertfm.-^This  is  an  applicadon 
to  the  discretion  of  the  Court,  which  ought 
to  be  exercised  so  as  best  to  advance 
the  ends  of  justice ;  and  I  think  that,  ac- 
cording to  the  maxim,  that  no  man  ouffiit 
to  be  permitted  to  allege  his  own  miscoan 
duct,  we  ought  not  to  make  diis  rule  abso- 
lute. Here,  the  defendant  stated  to  the 
agent  of  the  party  who  paTchated  the 
debt,  that  it  would  be  paid.  If  we  made 
this  rule  absolute,  we  should  enable  tbe. 
defendant  to  defeat  tbe  judgment  by  his. 
own  fraud  and  misconduct )  wd  to  ii^nre< 
a  person  who  advanced  money  upon  ih«. 
faith  that  his  representation  was  true.  I 
think  w6  shall  best  ensure  the  ends  of  jus- 
tice by  ordering  it  to  be  referred  to  the 
Master,  to  itiquifa  whether  any  such  rt* 
presentation  was  in  fact  tnade  by  tite  de- 
ibndant  to  Frederick  Seager  or  his  solicitor, 
and  whether  Seager  was  at  the  dme  awhre 
that  tbe  hotid  and  judgment  were  givett  finr 
a  gaming  debt;  and  ifthe  aaid  repreacnta- 
tion  waa  not  made,  or  if  he  wa$  awatre  at 
the  dme  that  the  bond  and  judgment  Ivera 
given  for  a  gaming  debt,  that  the  warrant 
of  attorney  and  judgmoftt  entered  up 
therein,  in  the  rule  mentioned,  be  set  aside ; 
and  if  tbe  Master  shall  dsternrine  against 
the  defendant  on  the  above  points,  tbea 
that  he  inquire  whet  sura,  if  any,  was  paid 
by  Beager  to  the  plaintiff  for  the  bond  and 
judgment ;  and  that,upon  payment  toScager 
by  the  defeudantof  th«tnim,  withintereat 
from  the  time  of  the  purchaae,  tbe  abAve- 
meAtioned  bond,  warrant  of  attovney,  and 
judgment,  be  given  up;  and  that  If  suc^ 
money  and  interest  be  not  paid  widun  such 
time  as  tbe  Master  ahdl  determine,  then 
this  rule  be  discharged.  Tbe  defendadt 
is  to  have  credit  for  all  mcmies  paid  by  him 
to  Seager,  and  for  any  sum  which  he  mi^ 
have  paid  to  Seager  beyond  tbe  legal  in- 
terest of  the  amount  paid  by  Seager  for 
3C 
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the  bond;  and  the  defendant  should  be 
allowed  interest  for  those  sums  at  5  per 

cent. 

Jtfr.  Justice  Parke, — I  concur  in  opinion 
with  my  Lord,  as  to  the  course  to  be  taken 
with  tus  rule.  A  similar  course  was  taken 
in  George  t.  StmUetf{l),  where  the  Court 
direeCea  that  to  be  done  by  an  issue*  which 
we  now  direct  to  be  done  by  a  reference 
to  the  Master. 


1830.     )    JOBSOK,  ADKIFISTUTKIX  Of 

June  14.  y       jobsohi  v.  vosnm. 
Executor — Cotte. 

An  admmittratort  stung  upon  an  account 
stated  ffiM  lumself  as  a£iunistrtUort  ef  and 
caneenung  numeu  due  from  tke  defendant  to 
the  intestate,  it  lUMe  to  the  d^endani  for 
costs,  <(/t«r  trial  and  ver^for  tke  defen^ 
dant. 

This  came  before  the  Court  in  the  form 
of  a  rule  callins  on  the  defendant  to  shew 
cause  why  the  Master  should  not  be  di- 
rected to  review  his  taxation. 

It  was  an  action  of  assumpsit  for  work 
and  labour,  laying  the  promises  as  made  to 
the  intestate ;  to  which  was  added  a  count 
stating,  that,  after  the  death  of  the  intestate, 
the  defendant  accounted  ivitA  tke  fd^tiff,  as 
admiidstratrixt  of  and  coHcuinHO  divert 
suns  of  nMn^  due  andomng  from  the  de* 
lend«M  to  tke  iatettale  in  his  lUetime  and 
at  the  time  of  his  death,  and  then  in  arrear 
and  unpaid  to  the  said  plaintiff  as  admini- 
stratrix as  aforesaid ;  and  upon  that  occa* 
aion  the  said  defendant  was  found  to  be  in 
arrear  and  indebted  to  the  said  pfaiintiff,  as 
administratrix  as  aforesaid,  in  the  further 
sum,*'  &C.;  and  laying  a  promise  to  pay  Uie 
plaintiff  as  administratrix. 

A  verdict  was  found  for  the  defendant. 
Tlie  Master  having  taxed  for  the  defendant 
hia  foil  costs — 

Aruleniri  was  obtained  by  3fr.  Conp- 
hell,  in  Baater  term  hut,  for  a  revision  of 
his  taxation,  on  ths  ground  that  the  pkintiff, 
mfaig  as  administratrix,  was  not  liable  to 


costs,  or,  at  all  events,  not  to  the  costs  of  the 
whole  declaration.  This  motion  was  made 
upon  the  ground  of  a  distinction  between 
this  case  and  that  of  Doubiggin  v.  Harri- 
ton  (1),  In  the  course  of  that  term- 
Mr.  Hog^nt  shewed  cause,  contendinj^ 
that  the  case  could  not  be  distii^ished 
from  that  of  DomUggin  v.  Harmon.  There, 
the  plaintiff  dedarM  as  administratrix,  and 
the  dedaraticm  contamed  a  count  alleging 
that  the  detedant  accounted  with  her,  aa 
administratrix,  of  and  concerning  monies 
due  to  ker  a*  admbuttreUrix,  and  being 
found  indebted,  promised  to  pay  her ;  ana 
that  was  held  to  be  a  count  on  a  coDCraet 
between  the  plaintiff  and  defendant,  so  as 
to  bring  the  case  within  the  itat.  2S  Hen.  8. 
c.  15,and  render  the  {daintiff  liable  to  cosu. 
Here,  the  accounting  was  with  the  phuntiff 
as  administratrix,  concerning  money  due  to 
tke  intestate,  hut  still  the  d^oidant  is  said 
to  have  been  found  indebted  to  her,aiid  the 
promise  was  to  pay  her.  The  oontxact, 
therefore,  was  with  her,  the  sanw  as  if  tha 
subject-matter,  whidi  was  the  foundation  of 
the  contract,  had  been  with  her  also. 

Afr.  Cressnellt  contri. — ^The  case  is  sub- 
stantially distinguidiable  from  Dowhigginv, 
Harrison,  There,  the  accoundng  was  of 
and  concemmg  money  due  to  the  plainti^ 
and  for  any  tiling  that  appeared,  that  money 
(the  subject  of  tne  account)  might  have  be- 
come due  after  the  death  of  the  intestate^ 
and  upon  some  transaction  between  tbe 
phuntiff  herself  and  the  defendanu  The 
whole  of  die  contract,  ther^bre»  the  con- 
sideration as  well  as  the  promise,  was  be- 
tween the  plaintiff  and  the  defendant.  Here, 
there  is  nothing  that  can  he  deemed  a  coi^ 
tract  between  the  parties  except  the  promise. 
But  the  promise  alone,  without  considera- 
tion, would  not  be  binding,  and  the  consider- 
ation is  shewn  to  have  moved  from  the  in- 
testate and  not  from  the  plaintiff.  The  true 
rule  of  construction  to  be  applied  to  the  sta- 
tute, 23H.S.C.15.  is  Uid  down  by  Lord  El- 
don  in  TattorsaUv.  Groote{X)—**  that  if  tbe 
^ucutor  or  administrator  must  sue  as  sucb« 
on  the  contract  made  with  the  testfttor  or 
intesute,  he  is  not  liable  to  the  payment  of 
costs,  thou^  the  cause  of  action  arose  aftw 

(1)  9  Bsn.  &  Cress.  666;  s.  c.7  Lew  Joan. 
KB.  S18. 
(t)  flBos.&FBl.M5. 
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detth  of  the  teiUtor  or  iitfeetate."  Hen, 
the  contreet  must  originally  have  been  with 
the  intestate,  iBasnmcb  as  the  money  is  al- 
leged to  have  been  due  to  him,  and  die  law 
would  imply  a  promise  to  pay  him  ;  and  the 
{tlaintiffwas  obliged  to  sue  upon  it  in  her 
r^resentative  diaracter.  A  count,  merely 
stating  that  the  defendant  accounted  with 
A.  B.  of  nuiiieB  due  to  C.  O.  in  his  lifetime ; 
and,  being  thereupon  found  indebted  to 
A.  B.,  promised  to  pay  him,  would  be  bad, 
there  Imi^  nothing  to  shew  that  Uie  deibi- 
dant  could  be  indebted  to  A.  B.  in  respect 
of  monies  due  to  the  deceased.  Here,  to 
avoid  such  an  objection,  it  was  absolutely 
necessary  for  the  plaintiff  to  shew  in  the 
count  her  representative  character.  In/)ow- 
^gin  T.  Harriton,  all  that  related  to  the 
representative  character  of  die  plaintiff 
nmS'^t  have  been  struck  out,  and  yet  the  count 
would  have  been  good. 

The  Court  took  time  to  consider ;  and  on 
this  day  die  judgment  was  delivered  in  the 
foUowmg  terms  by — 

Lord  Tnrfmbn. — The  question  in  this 
case  was,  whether  an  administratrix,  suing 
on  promises  to  the  intestate,  and  also  on  an 
account  stated  between  her  and  the  defen- 
dant, of  and  concerning  money  due  from  the 
defendant  to  the  intestate,  and  laying  the 
promise  to  pay  to  the  plaintiff  as  administra- 
trix, was  liable  to  costs.  A  verdict  having 
been  found  for  the  defendant,  the  Master 
allowed  the  costs,  and  a  rule  was  applied  fbr 
on  the  other  side,  to  shew  cause  why  he 
diouU  not  review  his  taxatimi.  There  was 
a  ease  venr  lately  before  the  Court,  of  i)ois- 
which  the  ^luntiff,  as 
administratrix,  sued  for  work  md  labour; 
on  promises  nude  to  the  intestate  in  his  life- 
tisae ;  and  also  on  an  account  stated  with 
her  as  administratrix,  concerning  money  due 
from  the  defendant  to  the  plaintiff  as  admi- 
nistratrix, and  the  {womises  to  pay  were  to 
(be  plaintiff  in  that  character.  In  the  pre- 
sent case  it  is  alleged  that  the  defendant 
accounted  with  the  plaintiff,  as  administra* 
trix,  concerning  money  due  to  the  vUeetate, 
and  thereupoo  promised  to  pay  the  pisintiff. 
In  the  case  of  Dombiggin  v.  Harmon^  to 
which  I  have  referred,  die  Court  held,  that 
the  contract  there  sUted,  was  a  contract 
sni^osed  to  be  made  between  the  plaintiff 
and  «oiiw  odiw  penoo,  within  the  wotds  of 


the  fiS  Hen.  8. «.  15,  and,  eonseqnsntly,  the 
niaintiff,  having  failed,  was  liable  to  cesto. 
The  only  difference  between  that  case  and 
the  present  is,  that  there  the  account  was 
alleged  to  have  been  stated  with  the  plaintiff 
concerning  money  due  to  the  plaintiff  as 
administratrix,  whereas  here  it  is  alleged 
to  have  been  stated  with  the  i^ntifl^  cod> 
eeming  money  due  to  the  intestate. 
each  case,  the  pnmiu  was  nuide  to  the 
plainti£ 

We  think  npon  connderation,  that  tbera 
is  no  snbstantial  di0erence  between  the  two 
esses :  the  ease  before  the  Court  is,  in 
efiect,  a  case  upon  a  contract  supposed  to 
have  been  made  between  the  plaintiff  and 
the  defendant ;  for  the  contract  alleged  is 
the  promise  to  pay,  the  consideration  being 
the  money  found  upon  account  stated  to 
have  been  due  to  die  intesute;  and  the 
Statute  of  Iiimitaticms,  against  such  an  ac- 
count as  this,  would  run  only  from  the  time 
of  the  making  of  the  prondse,  exacdy  as  it 
would  be  in  the  other  case,  and  not  from 
the  time  of  the  original  consideration,  via. 
the  money  beeoming  due  to  the  intettatfc 
We  ther^bre  think,  that  in  thu  ease  the 

?laintiff  is  liable  to  the  payment  of  the  costs, 
'he  rule  for  the  Master  to  review  his  tax- 
ation is  not  to  be  made  absolute,  unless,  be 
has  given  more  for  costs  of  the  dedaniion 
than  applies  to  the  count  upon  the  account 
stated.  In  that  case  it  is  to  be  absdute  ; 
otherwise  it  is  to  be  discharged. 

RuU  ditdiarged- 


1830.  > 
June  16,30  I  «™'''»«<»o«-  ' 

Gtutraittie —  Conttnetioii* 

The  ptatH^ff"  gone  the  defendant  pro* 
mttory  wtei,  and  hii  cognovit  for  SOOk  m 
full  for  all  claim*  which  the  defendant  at 
asiignee  of  J,  I.  had  agamat  him*  The  de* 
fen&mt  gave  to  the  ^laintjff  a  gvarantiet 
whichf  in  consideration  oftho  money  $o  sx- 
cvaiD  TO  BB  PAID  Of  t^oretoidt  he  imfemni-. 
jigd  the  Mntiffagaxntt  all  Uabitities  which  1m 
was  wider  m  account  ^  J.  /.  :—ffeUt  lAaC 
the  connderation  for  this  gnarantie  was  Me 
SBCUUTT  omI  not  He  mtmbmt  of  the  money 
empr^mdmtkfiokimiithi  cognovit  t 
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lUMtsary  to  avtr  tluU  tiu  vmuif  had  been 
aotually  paid, 

Thif  was  an  action  of  asiumpiit.  The 
first  count  of  the  declaration  stated  that  the 
defendant,  and  one  Weit,  since  deceased, 
had,  as  assignees  of  th«  estate  of  one  John 
Ikin,  t  bankrupt,  preferred  etrtain  claims 
against  the  plaintiff;  and  that,  in  conside- 
ration of  the  plaintiff  having  delivered  tp 
them  two  promissory  notes  of  him,  the 
phintiff,  for  100/.  and  iOO^,  payable  to 
them  as  suck  assigneei,  as  a  eomposition 
and  aatipfaetioii  of  alt  claiips  which  they,  as 
ioeh  aasigBees,  had  against  the  plaintiff, 
tiiey  promised  to  indemnify  him  against  all 
ana '  every  other  liability  which  he  was 
wider  on  account  of  John  Ikin ;  that, 
notwithstanding  such  promise,  the  defen- 
dant negleeted  to  indemnify  the  plaintifT 
against  an  action  by  one  Thomas  Bros,  for 
a  debt  for  which  tlie  plaindff  was  liable,  on 
John  Ikin*s  account. 

There  was  another  count,  chaining,  that 
the  defendant  and  West,  being  assignees  as 
aforesaid,  and  having  made  claims  as  afore- 
said (repeating  a«  In  the  fli^t  count),  had  re- 
eeived  um  two  notes  flwn  the  plaintiff,  and 
ako  a  cognovit,  as  a  eomposition  and  adjust- 
nrnit  for  all  claims  which  they,  as  suck 
assignees,  Imd  against  the  plaintiff;  and 
that,  in  consideration  of  the  money  so  mured 
to  bo  paid  to  them,  they  promised  to  indem- 
nify him  against  k  certain  bill  of  exchange, 
and  against  every  other  liability  on  account 
of  John  Ikin.  The  count  charged  a  neg- 
lect to  indemnify  as  in  tlie  6rst  count. 

The  defendant  pleaded  Non  assumpsit. 

The  cause  was  tried,  at  the  Sittings  after 
Easter  term,  1829,  before  Lord  Tenterden, 
when  the  following  appeared  to  be  the  piin- 
dpal  facts : — 

The  promise  set  out  in  the  declaration 
«aa  eobtftiiied  in  the  following  letter  from 
the  defendant  and  West,  his  co-assignee,  to 
llw  plaintiff. 

"  HudderseeU,  Oct  «8, 1 820. 

"  Sirr— We  having  this  day  received  from 
fPtt  two  promissory  notes  for  the  respective 
Wins  of  100/.  and  400/.,  payable  to  us  as  the 
aasigBses  of  your  brother,  Mr.  John  ]ldn, 
M  do  hereby  deelan  that  die  aamt,  at  wvll 

A  cogWHrit  ftigBed  by  yon  in  a  certain  K« 


tion  against  yoa  at  our  nnt,  k  his  Mi^osty^ 
Court  of  King's  Bench  at  Wastmiasier,  was 
given  us  as  a  compesitioB,  not  only  fyt  aU 
claims  and  demands  which  we,  as  sneh  as» 
signees,  lutve  upon  or  against  you,  but  that 
it  is  understood  and  agreed  between  us, 
that,  in  consideration  of  the  money  so  se- 
cured to  be  paid  to  us  ss  albrssaid,  we 
hereby  indemnify  you  against  a  certain  bill 
of  exchange  fbr  SOOL,  now  or  lately  in  the 
hands  of  Mr.  Priest,  as  well  as  against  every 
other  bill  or  bills,  boad  or  otimwisei  and 
all  and  every  other  liabilities  which  yon  an 
under  for  your  oud  brother,  Mr.  John 
Ikin. 

"  Jaoiea  West,  *>  Asslgneei  of 
"  James  Bn>ok,i   John  Ikin. 

A  part  of  the  money  secured  by  ibe 
promissory  notes  and  cognovit  mentioned  in 
this  letter,  remained  unpaid  at  the  tune  ef 
the  commencement  of  this  action. 

The  plaintiff  had  been  sued  upon  a 
certain  engagement  which  he  contended 
was  a  liability  on  account  of  John  Ikin ; 
and  the  jury  ^nd  that  it  was.  Thta  was 
made  a  point  in  the  argunsMU  afterwardib 
but  as  it  was  a  mere  question  of  fkct  hi  the 
particular  cause,  it  is  liere  omitted.  It  wag, 
in  addition,  objected  for  the  defbadant,  that 
this  was  a  conditional  guarantJe,  and  tluit 
the  consideration  was,  that  the  defendant 
should  pay  the  sums  secured  by  the  notes  t 
and  that,  until  they  were  paid,  the  gnanuitia 
did  not  take  effect.  On  the  other  head  it 
was  contended,  that  the  consideration  wu 
complete  by  the  secarity  for  the  payment, 
end  not  the  aotual  payment  of  tit  money 
mentioned  in  the  notes.  Subject  to  thos* 
poinu  the  plaintiff  obtained  a  verdict. 

In  tbo  following  term  Mr,  Cum/Ml  ob» 
tained  a  mle  to  show  cause  why  a  ncmsiut 
should  not  be  entered,  or  why  the  jndg* 
ment  should  not  be  arrested,  the  deokwa* 
tion  not  averring  the  fact  of  payment.  BoUi 
parts  of  this  rule  related  In  Bubstanoe  to 
the  ssme  questioo^^whethcr  the  cnwidera* 
tion  for  the  guarantie  was  the  security  foe 
Uie  psyment,  or  the  actual  payment  of  the 
money  secured  by  the  notes  and  oo^norit. 

Against  this  rule,  cause  was  now  shewn 
by  Mr,  Polhck  and  Mr,  A.  K  Richardt* 

Mr.  Campbell  and  Mr,  Biachbmn  ««m 
heard  hi  import  of  the  rule.  B«t »  4b« 
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Upmnt  imwd  upon  Am  aamtnictiMi  lo 
ba  girai  to  Uiis  putioiilar  iiMlniiiMiitt  «ifl 
oa  authority  mt  oilwl,  it  m  ODMidmd 
■nflOaiwI  to  gin  t|w  jn^pnnt. 

Tk*  Oomt  took  timo  to  comUBr  t  and  on 
ill*  90th  «f  JuM,  tke  judgmsnc  mn  de- 
iiverad  ui  tba  fdlowing  ternu  by— 

£or<i  Tetatfien. — [After  «tating  the  factf , 
Lovdvhip  proceeded]— Tho  motion  for 
a  DOBBnU  WM  upon  Oie  oonctruetion  of  the 
iMMtnent  of  guaraiilie.  The  plaintiff  had 
MM,  baifon  dw  letion  bronght*  paid  the 
•whole  of  bia  two  notea  for  500f.  therein 
WKntiooed ;  and  the  qufcatfon  therefore  wa«, 
whether  the  aeourity,  by  the  two  notea 
and  the  cognovit,  for  the  payment  of  the 
6002.,  or  the  actual  payment  of  that  sum, 
ahould  be  regarded  as  the  eonslderation  for 
the  indemnity.  We  think  the  security,  and 
not  the  payment,  must  be  looked  upon  as 
the  oonaideration.  If  it  had  been  intended 
to  make  the  actual  payment  the  considera- 
tion, and  a  condition  preoedent  to  the  indem- 
nity ^  we  think  the  lai^uage  ought  to  have 
iMHUit  and  wouM  have  beeoi  v«ry  diffinent 
By  ihe  tannaof  theguanmtie,  the  indemnity 
if  to  take  eflfeft  immediately.  It  does 
not  appear,  on  the  ffaee  of  the  giunntie,  lA: 
what  time  the  notes  and  the  e<^noTit  wer^ 
made  payable ;  but  the  fact  of  giving  secu- 
ritiea,  instead  of  paying  down  the  money, 
dearly  shews  that  a  fattnre  payment  of  the 
money  was  intended  ;  and  whether  the  day 
of  payment  was  more  or  less  distant,  the 
argument  arising  from  present  indemnity  re- 
mains the  same.  If  it  were  otherwise,  and 
the  plaintiflfhad  been  aueil  on  one  of  the 
liabuities  before  tlie  time  of  payment  of  bia 
own  noteai  he  would  not  be  entitled  to  any 
mnedy  until  he  paid  them.  This  could  not 
have  been  the  meaning  of  the  parties. 

Therefore,  the  present  rule  for  a  nonsuit, 
must  be  discharged ;  and  as  the  guarantie  is 
aet  out  verbatim  in  the  second  count  of  the 
dedaration,  there  seems  to  be  no  sufficient 
ground  for  a  rule  to  arreat  the  judgment  for 
want  of  an  «vennait  of  the  actual  payment 
of 600^ 


1 8S0.    7    THE  klHO  tl.  ROBE&V  trATTS 

June  28*  5  irv^»d  watts. 

Otnmral  Warrant-~Wfit  of  Aitittanoe, 

Whether  a  general  nrit  qf  auutmef 
will  auihorkc  *n  attn/  into  a  haute  t9  eectrdt 
for  tnautomed  goodt^  there  being  rauonaUr 
eauuio  nupect  tuck  goodi  art  there;  ory 
whether  the  d^er  must  enter  and  search  at 
his  perilf  ana  be  justified  or  not,  aecordiag  to 
the  result  of  the  search — quaere. 

Semble— ^1  all  etentt  tke  tffieer  wouM 
not  he  justified,  vnlete  there  woe  mmmiMr 
eofue  of  tuefkim* 

This  was  an  information  aeahist  the  de- 
f^dants,  for  assaulting  and  obstructing 
ofneera  of  the  Customs  in  the  execution  of 
their  duty.  The  defendants  pleaded  not 
guilty. 

The  cause  was  tried,  at  the  Norfolk 
Summer  Assizes,  18S9,  before  Mr.  Baron 
Garrow,  when  the  following  appeared  to  be 
principal  fhcta : — 

On  the  1st  of  January  18X9,  Captaitt 
Delafosse,  an  officer  of  the  preventive 
service,  uddng  with  him  a  party  of  the  men 
under  his  command,  and  a  constable,  and 
being  authorised  by  a  writ  of  assistance,  (in 
the  form  which  will  appear  afterwards,^ 
vent  to  the  house  of  the  deflendant,  trelana 
Watts,  to  search  for  snriuggled  goods.  He 
was  not  opposed  on  entering.  The  defendants 
were  there;  he  informed  them  that  he  was 
come  to  search  the  house,  that  he  had  brought 
ft  constable  with  him,  and  that  he  acted 
under  the  authority  of  a  writ  of  assistance, 
which  be  shewed  and  which  in  part  he  read. 
The  deftodant,  Robert  Watts,  declared  that 
the  bouse  sliould  not  be  aearched  on  that 
authority,  and  that  he  would  resist:  the 
ofBcer  commanded  his  men  to  do  their  duty, 
and  the  assault  and  obstruction  then  took 
place.  Captain  Delafosse  and  his  party 
were  thereby  prevented  from  executing  the 
writ,  and  the  defendant,  Robert  Watts,  and 
two  other  persons  went  hastily  from  the  pre- 
mises with  a  cart ;  but  it  did  not  appear  in 
evidence  whether  there  was  anythmgin  the 
can  or  not.  Some  other  carta  were  fbund 
in  an  adjoining  out-house,  under  circum- 
stances which  might  warrant  a  auspicEon 
that  they  had  lately  been  employed  in  the 
conveyance  of  such  goods  as  the  preventive 
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par^  were  in  search  of.  No  evidence  was 
given  of  the  cause  which  induced  the  officers 
to  make  the  search  in  question. 

The  writ  of  as«stance  before  aUuded  to, 
was  dated  the  7th  of  July,  5  Geo.  4 ;  itissued 
from  the  Court  of  Exchequer,  and  was  ad- 
dressed to  all  and  every  the  officers  and 
ministers  having,  or  who  should  thereafter 
have  any  office,  power,  or  authority,  derived 
from  or  under  the  Commissioners  of  the 
Admiralty,  or  the  High  Admiral,  to  all  jus- 
tices of  the  peace,  mayors,  sherifib,  con- 
ftabks,  bailiffs,  beadboroughs,  and  to  all 
other  his  Majesty's  officers,  ministers,  and 
sul^ects,  within  every  ci^,  borough,  town, 
and  county  of  Eiuland,  the  dominion  of 
DfTales,  and  town  or  Berwkk-upon-Tweed. 
It  recited  the  appointment  of  certain  com- 
missioners of  tbe  Customs,  and  the  powers 
and  authorities  given  them  by  their  commis- 
sion— namely,  to  manage  and  collect  the 
Customs,  and  further  to  do  and  execute 
-whatever  such  commissioners  are  by  law  or 
statute  authorized  to  do ;  to  appoint  and 
lemove  officers ;  and  to  enter  and  search 
any  ship,  boat,  &c.,  and  if  resisted  to  break 
open  mors,  and  to  do  all  other  things 
fweesfaty  in  such  cases,  aceordmg  to  lam. 
It  dien  commanded  all  persons  to  permit 
uid  suffer  the  commissioners,  dieir  depntiea, 
ministers,  servants,  and  other  officers,  and 
each  of  them,  as  they  should  think  pnmer, 
as  well  by  night  as  by  day,  to  enter  and  go 
on  board  any  ship  in  and  coming  into  any  port, 
&C, ;  and  to  search  accordit^  to  the  said 
commission,  and  tbe  laws  of  England  and  the 
United  Kingdom  ;  and  in  the  day-time  to 
enter  and  go  into  the  houses,  shops,  cellars, 
warehouses,  rooms,  and  other  places,  wlure 
any  goods,  wares  or  merchandizes  be  con- 
cealed, or  are  nupectedto  be  concealed,  which 
are  prohibited,  or  for  which  the  duties  of 
Cnatoms  are  not  or  shall  not  be  didy 
paid  and  truly  satisfied,  or  otherwise  ureea 
for  accordiog  to  the  laws  in  force ;  andsuefa 
blouses,  shops,  and  other  places,  to  search 
and  survey  for  the  said  ^^oods ;  and  further, 
to  do  and  execute  all  thmgs  which  of  righ^ 
and  accordbg  to  the  laws  and  statutes  in 
this  behalf,  shall  be  to  be  done  according  to 
the  efi*ect  and  true  meaning  of  our  said  com- 
mission or  letters  patent,  and  the  laws  and 
statutes,  &c.  The  writ  commanded  all 
persons  to  assist  in  its  execution. 

By  the  Ciutonu  Act,  6  9«o.  4,  c.  IWp 


B.  40,  it  is  enacted.  "  That  itrafaaU  and  my 
be  lawful  for  any  c^cer  of  Costoni,  orMr- 
sons  acting  under  the  direction  of  the  Caa»> 
missioners  of  His  M^es^s  Ciistons,autfai>- 
rized  by  writ  of  assistance  under  the  seal  of 
His  M^esty's  Court  of  Exchequer,  to  take 
a  constable,  headborough,  or  other  public 
officer  inhabiting  near  the  place,  and  in  the 
day-time  to  enter  into  any  house,  shop, 
cellar,  warehouse,  room,  or  other  place,  and, 
in  case  of  resistance,  to  break  open  doon, 
chests,  trunks, and  other pack^es;  diereto 
seise,  and  from  thence  to  bring  any  nnei»< 
tomed  OK  prohibited  goods,  and  to  pnt  an! 
saeure  Uie  same  in  die  Custom-bouse  ware- 
house, in  the  port  next  to  tbe  plaee  froas 
whence  eudi  goods  ahsU  be  so  tskm  as 
aforesaid;"  m  for  the  purposM  of  that 
act,  such  constable,  &&,  may  act  without 
as  well  u  within,  the  parish  or  other  plaee 
for  which  he  shall  be  sworn-  By  sectin 
41,  it  is  {HTovided :  *'  That  all  writs  of  assis- 
tance issued  from  the  Court  of  Exchequer 
as  aforesaid,  shall  continue  and  be  in  force 
during  the  whole  of  the  reign  in  which  audi 
writs  shall  have  l>een  granted,  and  for  six 
montlu  from  the  ctmclusion  of  such  reign." 
Section  56  authorises  cert^n  oflkais  of  the 
army,  navy,  or  marines,  and  any  oiBoer  of 
Customs,  producii^  his  warrant  w  deputa- 
tion if  required,  to  go  on  board  any  vessd 
in  port  within  the  kingdom,  and  to  rummage 
and  search  all  parts  of  such  vessel  for  smug- 
gled goods ;  and  also,  oa  good  reatoit  of  «m- 
picion,  to  search  persons  on  board  of,  or 
who  shall  have  landed  from  such  vessel." 

On  the  part  of  the  defendants,  it  was  con- 
tended, that  the  officers  had  acted  illegally 
in  attempting  to  search  Watu's  house;  that^ 
by  the  statute,  they  could  only  enter  to  leisr, 
and  not  to  seardi ;  that,  to  justify  such  entry, 
the  smuggled  goods  ranit  be  in  the  houses 
and  the  officer  mast  cmne  for  the  pivpose<^ 
taking  them,  bat  not  for  the  purpose  of  ex- 
amining whether  or  not  goods  are  tliere;  and 
that  no  such  justification  was  here  proved* 
And  that  where  officers  thought  proper  to 
enter  for  the  alleged  purpose  of  a  seisurc^ 
they  were  only  to  be  justified  by  the  event; 
and  that,  here  the  event  did  not  justify  the 
officers.  It  was  also  contended,  that  the 
writ  itself  was  void,  it  being  directed  gene- 
rally to  all  persons — not  empowering  or 
obligii^  anyone  in  parUcuhirtoact;  and  that 
itg«Te  antoority  generally  to  pioceedaguDit 
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all  penms.  In  rapport  of  this  objection, 
were  instanced  the  caaes  of  general  warrants 
which  had  been  so  mudi  discosaed  in  the 
case  of  Mr.  Wilkes. 

The  learned  Judge  was,  however,  of  t^i- 
mon,  that  the  writ  was  legal ;  and  (supposing 
the  jury  to  be  satisfied  of  the  fiuts)  that  the 
officers  were  justified. 

The  jury  returned  a  verdict  of  guilty ; 
but  leave  was  reserved  for  the  defendants, 
to  move  that  a  verdict  of  acquittal  should 
be  entered,  if  the  Court  should  be  of  opi- 
nion that  eidler  of  the  ofajectioos  was  well 
founded. 

A  rule  nin  was  aecordinj^y  obtahied, 

against  whidn— 

The  Attorney  Qeneral  ( Sir  James  Scar- 
lett J,  Mr.  Serjeant  Storks,  and  Mr,  Maltby, 
now  shewed  cause.  And — 

Mr.  F.  £e%,  Mr.  FoUett  and  Mr.  Otn- 
nhgt  were  heard  in  support  of  the  rule ;  ba^ 
as  the  cause  was  sent  to  a  new  trial  upon  a 
point  which  had  not  been  left  to  the  jury, 
and  as  the  arguments  were  sufficiently  noticed 
in  the  judgment,  they  are  not  reputed. 

The  Court  tock  time  to  conuder ;  and,  on 
the  6th  of  July,  the  judgment  was  ddivered 
in  the  following  terms  by — 

Lord  TVnfmCm.— TAfterstatingthe&ots, 
his  Lordship  proceeded] — Upon  the  uial, 
the  learned  Judge  was  of  opinion,  that  the 
ofiBcers  were  auuuriMd  to  noake  the  search 
by  the  writ,  and  the  statute  6  Geo.  4.  e.  108. 
But  no  question  was  left  to  the  jury,  or, 
indeed,  raised  at  the  trial,  as  to  the  fiict  of 
such  goods  being  then  in  the  house,  or  as  to 
a  reasonable  cause  of  suspicion  that  such 
goods  might  be  found  there.  A  motion 
was  made  to  set  aside  the  verdict  and  enter 
an  acquittal,  on  the  ground  of  misdirection; 
and  cause  was  shewn  during  the  last  term. 
The  King*B  r^t  to  Customs  on  goods  im- 
ported, in  some  cases  at  least,  bu  existed 
from  time  immemorial.  A  writ  of  assistance 
ia  certainly  an  ancient  writ.  It  is  mentioned 
in  the  sutute  IS  &  14  Car.  S.  c.  II.  s.  £ : 
it  was  probaUy  in  the  same  form  at  that 
time  as  at  the  present,  and  it  seems  to  be 
mentioned  in  that  statute  as  a  matter  then 
known  md  in  use,  but  whether  precisely  in 
the  same  form  as  at  present,  has  not  been 
ascertained.  The  writ  in  its  present  form 
does  not  give,  nor  profess  to  give  any  power 
to  search  or  seise;  it  recites  the  patent 


to  the  Commissioiiail  of  the  Coatoios,  as 
givii^  authori^  to  them,  and  their  deputies 
and  officers,  to  search  and  seize,  and  then 
in  one  sentence  requires  all  persons  to  sub- 
mit to  them ;  and,  in  the  last  and  concluding, 
sentence  requires  all  officers  and  other  per- 
sons to  beaiding  and  a*nstin|[  to  them»  uom 
which  latter  ^use  it  denves  iui  name* 
These  writs  are,  in  the  most  general  form, 
not  issued  on  any  particular  occasion,  or 
giving  authority  to  search  any  particular 
house,  or  havii^  any  certain  or  definite 
duration.  They  appear  formerly  to  have 
become  void  upon  a  chai^  of  the  Commia- 
sionera  of  the  Customs,  but  by  the  statute 
54  Geo.  3.  c.  46,  they  are  made  to  continue 
in  force  daring  tiie  whole  reign  in  wbiclk 
th^  are  granted,  and  by  statute  6  Geo.  4. 
c  108.  s.  41,  until  six  months  from  the 
condusnn  of  sndi  re^n.  On  bshidf  of  the 
defondantSt  it  wu  contended,  that  this 
writ  would  not  justify  a  search,  unless  un- 
customed goods  were  found  upon  search  g 
and  the  dicta  of  Lord  Chief  Justice  De  Grey 
in  Boatoek  v.  Samdtrt  {\\  and  of  Lord 
Mansfield  in  Cooper  v.  Booth  (£),  were  cited, 
which  certainly  are  to  that  effect ;  and  the 
expressions  used  by  Lord  Chief  Justice 
Gibbs  and  Mr.  Justice  Dallas,' in  Cookt  v. 
£tr<  (3),  aa  to  an  entry  by  a  sheriff  to  search, 
for  goods,  were  relied  upon  as  shewing  ^ 
analog  the  correctness  of  those  dicta. — U 
was  likewise  contended*  that  the  law  in  thu 
respect  was  not  altmd  by:  the  statiits  6 
Geo.  4.  e.  108,  because  tin  40th  section  of 
that  statute,  which  relates  to  houses,  gives 
power  only  to  eeixe  and  bring  tmay^  whereas 
the  S6th  section,  which  relates  to  «Aipr,  gives 
power  to  rummage  and  search;  and  the  sta- 
tute 6  Geo.  4.  c.  1 14.  s.  53,  which  relates  to 
the  coUmiett  expressly  gives  power  to  teareh. 
The  40th  section  of  c  108,  and  the  fiSrd 
section  of  c.  1 14,  require  the  writ  of  assist- 
ance; the  d6th  secti<Hi  of  c.  108.  gives  tiie 
power  generally,  without  mentioning  the 
writ  of  assistance.  On  the  other  side  it  was 
contended,  that  the  power  givai  by  the  40th 
section  to  seize  and  bring  away,  necessarily 
implied  a  power  to  search ;  for  otherwise, 
if  Die  officers  entered  and  were  prevented 
from  searching  they  must  necessarily  be- 
come tre^assers,  althonghgoods  shmud  be 

(1)  t  BL  Rep.  91S  ;  3  WUs.434. 
(t)  3  Etp.  iS5. 
<9)  STa8Qt.7tf5. 
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ia  tbe  lunife.  The  40th  teodon  appeart  to 
have  been  copitd  from  the  Sth  wotion  of 
the  19  &  ii  Car.  8.  c  11 :  and«  therefore, 
an  avihoritj  simiUr  to  that  whidi  it  given 
by  the  6  Geo.  4.  must  have  existed  at  the 
time  whan  the  two  eaaes  before  quoted  were 
ngiudi  md  moat  be  presunwd  to  have 
been  known  to  the  Judge*.  Both  thoae 
eaaee  aroie  upon  aeardi-warranta  granted  to 
officera  of  Bxciie,  wbidi  eonld  only  be  ob- 
tained on  oath  made  of  cause  of  ani^cioa. 
In  the  fir«t  of  them  it  was  held,  that  the 
offioer  must  prove  hia  ground  of  stupicion  j 
bai  thii  wa«  overruled  in  the  latter  ease, 
becauae  the  groonds  of  euspicion  were  laid 
before  the  commisikmen  or  justioes  autho- 
rised t9  grant  the  warrant,  who  ware  to 
exercise  their  iudgment  end  discretion 
upon  them.  Whea  penons  ftct  under  the 
writ  of  aaeisttnee,  the  aiatute  requires  no 
pmtioiWoath  to  be  made  before  others,  or 
diseretien  to  be  exereiaedt  exeepc  by  the 
persons  aetiog  ander  the  writ  \  and,  there- 
fore, the  ground  of  the  deeisioB  in  Csepsr 
T.  Booth  will  not  apply  to  the  present  ease. 
We  thmk,  however,  tliat  a  general  autho> 
rity,like  that  which  is  supposed  to  be  given 
by  this  writ,  or  hy  the  patent  reeiied  in  it, 
is  ceruinly  unknown  to  the  common  law, 
and  cannot,  in  our  opinion,  be  good  or  valid. 
The  consequence  of  treating  it  as  good  at 
the  common  law,  would  be  to  give  power 
to  enter  the  dwelling  of  any  man,  and  a 
man's  bouse  would  cease  to  be  his  castle. 
When  I  aay  good  and  valid,  I  would  be  un- 
derstood to  mean  good  and  valid  absolutely, 
without  refoenee  to  the  event,  or  to  pro- 
bable cause,  whidi  may  lead  to  a  different 
consideration,  and  a  distinct  question. 

Now,  if  the  writ  or  patent  confer  a  valid 
anthority  at  the  ,common  law,  as  the  writ 
and  patent  do  not  require  the  presence  of  a 
etmstable,  and  the  statutes  do  require  it, 
they  are  rather  an  abridgment  or  quallAca- 
lion  of  the  power  mentimied  in  the  writ  and 
patent  than  an  enlargement  of  it ;  and  w« 
ihntk  the  provitians  in  the  sIMutea  cannot 
be  extended  beyond  the  terms,  so  as  to 
give  a  general  and  unqualified  atithoriiy  to 
Search  the  houses  and  planes  therein  men* 
tioned.  The  contrary  construction  would  be 
wholly  at  variance  with  the  dicta  in  thi  eases 
referred  to.  Whether  those  dicta  are  to  be 
taken  to  the  letter — that  19,  that  the  officer 
can  only  be  justified  if  he  enters  upon  rea- 


sonable cause  of  tuiincioii  to  lie  prored  by 

,  him,  as  his  justiBcatioo,  at  the  trial ;  or, 
whether  he  will  be  justified  only,  in  ease  he 
prove  that  the  uncustomed  goods 
actually  in  the  house  at  the  time  of  his  en- 
try, are  points  which  it  is  not  now  proper  to 
determine,  bccaose  each  of  these  points  in- 
volves a  matter  of  fact  to  be  decided  by  a 
jury ;  and  neither  of  them  was  left  to  the 
jury  At  tliis  tritl.  We  therefore  think,  that 
there  should  be  ft  role  for  a  new  trial,  in 
ordw  that  theae  pomla  may  be  anfamiited 
to  a  jury,  aad  a  apedal  vevdiet  finmd,  if 
necessary,  upon  which  tlie  question  of  law 
may  be  brought  to  a  decision. 

Rule  t^ftolute  fifr  a  new  trial. 


1880.   )    VHX  XIK0  v«  sr.  adbtn— 
June  t9.  $      Ett  parte  sucxnottfe* 

JI/iindiBnBiu — BunaU 

A  ma%ditmu»  Uee  to  eompel  the  clergyman 
to  bury  the  eorpte  of  a  paruHiener ;  end  yrf, 
if  he  has  not  refused  to  bury  at  all,  but  only 
to  bury  in  a  particular  ntoa;,  or  tn  a  par- 
ticular part  0/  the  ehurch-yardt  no  mndU' 
mus  lies. 

Mr.  Coleridge  moved  for  a  mandamus 
to  be  directed  to  the  Rev.  Mr.  St.  Auhyn, 
Rector  of  Stoke  Damerel,  in  Devonshire, 
oominandtng  him  to  bury  a  son  of  Mr. 
Blackmore,  a  parishioner,  in  a  vault  in  ^e 
parish  churchyard.  The  following  appeared 
to  be  the  Acts: — 

In  the  year  1805,  Mr.  Blackmore,  by 
leave  of  the  churchwardens  and  rector,caused 
a  vault  to  be  built  for  himself  and  fiimily, 
ih  the  parish  churchyard,  and  the  corpses 
of  several  members  of  his  fsnHly  had  since 
been  buried  there.  In  November  \Si9,  a 
son  of  Mr.  Blackmore  having  died,  he  ap- 

Slied  to  Mr.  St.  Aubyn,  the  rector,  to  allow 
ie  vault  to  be  opened.  Tint  gentleman 
did  not  object  to  the  vault  aa  an  incon- 
venient or  improper  place  for  the  burial,  but 
elaimed  a  fee  of  tl,  IKi.  9dt  for  opening  the 
vault.  He  said,  he  would  aHow  the  corpse 
fo  be  buried  in  the  churchyard  without  the 
payment  of  such  fee.  Proceedings  In  the 
ecclesiastical  court  were  then  instituted,  to 
compel  the  rector  to  aKew  it  to  be  buried 
in  the  vftult  without  tlte  payment  of  sudi 
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6e.  Tbete  jH^ee«db>g4  wen  still  peadiog; 
and  the  corpse  hvviqg  Temained  unburied 
for  aoine  nmitbi,  the  eccleaiastical  court 
had  recommended  to  the  parties,  that  the 
fee  reqaired  by  the  rector  should  be  paid 
iiMo  eourt  to  abide  the  event  of  the  suit,  and 
that  the  banal  in  the  vault  should  finrthwith 
take  place.  Mr.  Bhukmore  acceded  to  tliii, 
and  tendered  the  amount  of  the  fee,  but  the 
ceetcH'  vefused  to  bury  the  body  m  the  vault 
on  those  terms. 

Upon  these  facts,  in  support  of  the  mo- 
tion for  a  mandamus,  it  was  contended,  that 
at  common  law  a  parishioner  has  a  right  to 
be  buried  in  the  churchyard  of  his  parish 
without  paying-  anything  for  breaking  the 
soil ;  and  where,  by  a  competoit  authority, 
he,  or  the  head  of  his  family,  has  mede  a 
vault  in  the  churchyard,  be  has  a  right  to 
bury  there:  ud  if  there  be  an  acenstomed 
tetf  and  that  be  denied,  itUl  the  burial  must 
take  place(l).  Should  there  be  any  dilute, 
at  to  what  is  the  accustomed  fee,  tlurt  is 
triable  in  the  common  law  courts.  Dean  and 
Chapter  of  Extter'tcaui^). — FHerethe  dis- 
pute was  about  the  reasonableness  of  the 
fee.] 

A  mandamus  lies,  being  the  more  com- 
plete and  speedy  remedy.  And  the  case  of 
The  King  v.  Coleridge  (3)  shews,  that  the 
Court  win  grant  a  mandamus,  if  the  clergy- 
man absolutely  refuses  to  bury  the  body  of 
a  dead  person,  brought  for  interment  in  the 
usual  way;  although  it  will  not  grant  a 
mandamus  to  bury  u  a  particular  mode. 

Mr,  Justice  Bayley. — We  cannot  grant  a 
mandamus  to  the  rector  to  bury  a  corpse  in 
a  particular  part  of  the  churchyard.  He 
has  a  right  to  exercise  a  discretion  on  that 
subject  If  be  had  refused  altogether  to 
bury  the  corpse,  we  would  have  compelled 
him.  I  think  the  case  of  The  King  v. 
Coleridf^e  is  not  an  authority  in  favour  of  this 
apl^cuion. 

Mr,  Justice  LitUedi^* — ^The  dergyman 
ia  bound  by  law  to  bury  the  corpses  of 
puisluMiers  in  the  churdiyard ;  but  he  is 
not  bound  to  bury  in  any  particular  part  of 
the  churchyard.  He  and  the  churchwardens 
exercise  a  discretion  on  that  subject ;  and 
if  a  neux  is  asked  to  do  what  by  law  be  is 

(1)  1  Barn's  Eccl.  Lkw,  t6S. 
ft)  1  Sftlb.  354. 

(3)  S  Ban.  ft  m  eofi. 
Vol.  Vin.K3. 


not  bound  to  do,  he  May  refuse,  except  upon 
certain  conditions.  Here  Mr.  Blackmore 
had  no  legal  right  to  insist  on  burying  the 
corpse  in  any  particuUr  part  of  the  church- 
yard. We  cannot,  tlierefbre,  compel  the 
rector  to  bury  the  corpse  in  the  vault. 
Mr*  JiaUee  Parke  concurred. 

Rule  refutoL 


1830.     \      XHB  XIKG  e.  THB  SHIBm 

June  80.  ov  dbvoh. 

Practiee,—Sheriff. 

Where  the  theriff  hat  properly  taken  a 
hial-bMd,  andit  ajierwarde  aUaehed  far  net 
bringing  into  court  the  body  of  the  dtfendeaU, 
he  ie  liable  only  to  the  amount  of  the  peaaltf 
m  the  bail'bondt  and  the  eoete  ^the  atlaek-: 
sunt. 

This  wu  a  rule  obtained  by  the  late. 
Sheriff  of  Devon,  and  it  raised  the  general- 
question,  to  what  extent  is  a  sheriff  liable 
to  the  plaintiflfin  the  cause,  when  an  attacli- 
ment  is  issued  against  the  sheriff  for  not 
bringing  in  the  body  of  the  defendant?  Ia 
he  liable  beyond  the  amount  of  the  penidQr 
in  the  bail-bond  up  to  the  amonnti  of  the 
phunliff*8  debt ;  or,  is  his  liability  confined 
to  the  amount  of  the  paialty  ? 

The  debt  and  costs  in  this  case  Mceeded 
the  penalty  in  the  bail-bond. 

Mr,  Plait  for  the  plaintiff.— In  HeppeU 
T.  King  (1)  it  was  decided,  that  the  sheriff 
is  liable  to  the  full  extent  of  the  debt  and 
costs ;  at  least,  if  the  costs  carry  tlie  amount 
beyond  the  penalty,  he  ought  to  be  answer- 
able for  the  addtuonal  expense  occasioned 
by  his  own  default.  In  The  King  v.  the 
Sheriff  of  Middlesex  (2),  whicli  may  be  re- 
ferred to  on  the  other  side,  the  debc  itseU 
exceeded  the  penalty,  and  no  distinct  ques- 
tion arose  as  to  the  costs. 

Mr,  Coleridge^  for  the  aherifi^  relied  on 
The  King  v.  the  Sheriff  of  MidiUeeex,  aa  in 
point.  And — 

The  Court  held,  that  the  liability  of  the 
sheriff  was  limited  to  the  extent  of  the  pe- 

(1)  7  T«niiRep.SrO. 
it)  S  Eut,  6M. 
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nalty,  and  the  coitf  of  tin  attachment,  which 
had  been  incurred  hy  his  own  contempt ; 
and  they  allowed  the  attachaient  to  be  aet 
auda  OB  payment  acoordii^ly. 


aOTHUT  «.  HUHMIKOI. 


1830 

June  16 

1.  Semble — that  ike  Statute  of  Lmita- 
iiont  doet  not  iegm  to  run  agaitut  an  attor- 
tutft  bill  on  his  client  for  cotts  in  a  tmue, 
mtil  the  termination  of  the  cause. 

3.  Butt  »hen  the  actUm  w  not  brought 
miif  qfier  n«  years  from  the  termiaatkm  of 
tk$  cause,  a  fern  items  arismg  out  tf  the 
emttt  iirf  mtkia  yMrti  mUnot  seree  to 
taketkerea  ^tke  Jemaadaut  of  the  statute* 

8.  Where  a  demaad  coneiderabUf  abooe  5L 
Jms  heen  reduced  behm  tkat  sum  by  the  ^ect 
if  a  plea  if  the  StatuU  of  LimitatioaSt  the 
a^emdaut  is  not  thereby  deprived  of  his  riglU 
to  enter  a  suggestion  under  the  London  Court 
^Ret/uesU  Aet^  89  ^  40  Qso*  8.  e,  104. 

Thi«  wut  an  action  of  auumpait  fot 
work  and  labouri  and  feet  dne  to  the  plain*- 
tiff  aa  a  proctor.  The  defendant  pleaded 
die  general  itBue,  and  the  Statute  of  Iiimi* 
tionit  on  which  issue  wai  joined. 

The  canae  waa  tried,  before  Lord  Ten- 
terden,  at  the  Westminster  Sittii^  afker 
Triniqr  term,  1829*  when  the  following  ap- 
peared to  be  the  prineipal  facts : — 

The  plaintiff  had  been  retained  by  tb« 
defendant  to  conduct  an  appeal  on  his  be^ 
half  from  a  judgment  of  the  Court  of  Vice 
Admiralty  at  die  Isle  of  France  to  the 
Court  of  Admiralty  in  England,  in  the  case 
of  the  ship  Woodbridge. 

[The  case  itself  will  be  found  reported 
in  1  Haggard's  AdmiraUy  Reports,  68.] 

The  retainer  was  by  letter,  requesting 
the  plaintiff  to  exhibit  in  the  cause  for  the 
defendant,  and  to  take  such  steps  aa  ap- 
peared most  proper  for  his  interest.  On 
the  28rd  of  July  1822,  sentence  was  given 
against  the  appeal,  and  the  defendant  con- 
decmed  in  costs.  The  plaintiff  commenced 
his  action  in  September  1828,  for  the 
amount  of  his  chaigas  in  the  cause.  No 
item  of  his  demand  waa  ^ved  to  have 


accrued  later  than  th«  day  of  tlie  UBtenM* 
except  the  two  following  :— 

81st  October*-*' Perusing  lettertblsday 
received  from  the  adverse  proctor,  atitii^ 
that,  unless  the  coats  in  this  suit  were  paid 
before  the  12th  of  November,  htf  should  be 
under  the  necessity  of  taking  otit  the  pro- 
cess  of  the  Court  for  the  pajrment  dieMoff 
and  attending  thereon,  4«.  sd." 

"  Vnid  registrar'a  bfll  for  net*,  vpOTtn* 
lage,  and  attendances,  13«.  4^*** 

A  letter,  dated  the  Slat  of  October,  had 
in  Act  been  sent  by  Mr.  Nicholl,  the  ad- 
verse proctor,  headed  **  Woodbridge,"  and 
addressed  to  the  plaintiff,  as  the  defen- 
dant's proctor,  threatening  to  take  out  pro- 
cess as  above  stated,  and  to  proceed  agAinst 
the  defendant'a  bail  in  the  Mdaritius.  The 
plaintiff  attended  Mr.  Nicholl  in  conse- 
quence, uid  no  proceeding  took  ptaee,  the 
coats  heiag  tuuequently  paid  the  de- 
foidant. 

On  behalf  of  the  pUintiff,  it  was  con* 
tended,  that  the  last  two  Hetna  connected 
themselves  with  the  previous  account,  and 
took  the  whole  out  of  the  statute.  Lord 
Tenterden,  however,  directed  a  verdict  to 
be  found  for  the  amount  of  the  last  two 
items,  giving  leave  to  the  plaintiff  to  move 
to  enter  a  verdict  for  the  whole  demand, 
bnt  not  reservii^  leave  to  the  defendant  to 
enter  a  nonsuit.  The  defendant  did  not 
move  for  amr  new  trial ;  but,  on  behalf  of 
the  plaintiflv  a  rule  WM  obtanied  to  in- 
crease the  verdict. 

Mr.  Demnan  and  Mr,  Thes^er  now 
shewed  cause. — The  two  items  cannot  be 
considered  as  continuing  the  previon*  ac* 
count,  so  as  to  draw  it  out  of  the  statute. 
The  cause  and  the  account  arisii^  out  of 
it.  ended  with  the  decree  of  the  28rd  of 
July  1822.  The  transaction  respecting 
cosM  was  accidental  and  independent,  and 
for  which  the  plaintiff  had  no  retainer.  In- 
deed, there  is  no  doubt  these  items  weie 
edded  for  the  very  purpose  of  endeavour- 
ing to  take  the  case  out  of  tiie  statute. 
The  registrar'a  bill  reforred  to  bnaineis 
done  before,  in  the  course  of  the  caMe ;  if 
it  should  have  been  paid  nt  all  by  the 
plaintiff,  it  should  have  been  paid  at  the 
time,  and  the  plaintiff  could  not  keep  alive 
his  client's  responsibility  by  delaying  the 
payment  longer  than  be  ought  to  have  done. 
But  concediogi  for  ttia  iwt  of  nrfpunen^ 
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AM  dM  OMM^id  Mt  and  wlib  dw  Amte, 
Mill  th«  itatat9  shut*  out  the  atrlier  itemf. 
Tbwra  »  nMbing  to  dutinguidi  th«  cue  of 
a  pToetnr's  or  attwaey't  biU  from  any  other 
iflBtance  of  am  aocoqnt  not  niutualt  eimaist* 
iDg  of  leveMl  particulara ;  the  right  of  re- 
e»nry  aeemea  upon  eaok  from  day  to  day, 
and  Uie  atatute,  in  like  manoer,  operatea 
npOD  each  succeaaively.  Thia  principle 
ms  •ttablwhed  aa  early  aa  the  oaae  of 
WObtrv.  That  (I), 

The  AUorney  Oaural  {Sir  Jams  Sw' 
lot)  and  Mr,  Wfbtm,  eontriL*-The  atatuta 
did  not  begin  to  run  until  the  aait  in  which 
the  proctor  was  retained  bad  been  termi- 
nated ;  and  aa  the  defendant's  bail  were  liable 
to  the  costs,  it  could  not  be  said  to  be  ter-t 
minated.  The  defendant  would  have  com- 
plained that  the  plaintiff  neglected  his  duty, 
if  be  had  suffered  those  parties  to  be  fixed 
fw  want  of  his  interference.  The  argument 
of  the  otiicr  aide  would  lay  down,  that  an 
attontfy  is  alwaya  bound  to  deliver  and  en- 
ibras  payment  of  a  bill  befiwe  the  end  of  tm 
jFWrit  though  the  suit  nay  eootinue  Ibr  ae- 
walyeara.  If  iuch  an  aifuneat  be  nBla»< 
able,  and  rarely  it  is,  the  two  last  itema  in 
this  account  are  strictly  connected  with  the 
vaat  of  the  demand,  and  eoneemtwuiy  the 
atatet*  doaa  oat  api^y  |o  any  part. 

Lord  Tenttrden. — I  am  of  opinion  ihtl 
thia  rule  moft  be  discharged.  When  the 
suit  was  terminated  by  a  ikcree,  there  ia  no 
doubt  that  the  proctor  had  a  right  to  call 
ibr  th«  amount  of  bis  bill.  His  duty  ia  (he 
auit  was  then  conduded,  unless  something 
aboiild  oceur  to  require  hia  furUiCT  interier- 
nwe.  That  was  quite  uaoertain.  A  letter 
iadaad  ia  sept  to  Uni  in  October  on  the  sub- 
ject of  the  ooata,  anda  farther  charge  ariaca 
ibr  the  perusal  and  consequent  attendanoc* 
but  this  was  mere  accident.  It  had  no  ne- 
cessary connexion  with  the  suit.  As,  there- 
feM,  Us  right  of  saing  on  the  itena  now  in 
queetioo  accrued  at  the  tinne  o(  the  judg- 
neat,  and  was  not  enforoed  within  six  yeaia 
Sna  that  time,  I  think  be  ia  not  entitled  lo 
ncover  lieyond  the  ameuat  ^ven  by  dw 
verdict. 

Mr*  Jtatict  BmyUy  concurred. 
Mr,  Ju$lktPmrke^l£A9  right  of  action 
accrued  upon  each  item,  aa  waa  contended  on 

<1>  f  8uiid.iMt  mi  bii  bssa  aoiad  apoa  ia 
lh»  awes  aet  cot  in  the  Botss. 


behalf  of  the  defendant^  tha  iMBu  pravioan 
to  October  are  withm  the  atatute*  But* 
upon  tliat  point  I  give  no  opinion,  as  I  hav* 
no  doubt  the  right  accrued  when  judgment 
was  giv&a  on  the  appeal.  The  auit  waa 
then  at  an  end.  Either  way  the  statute  u  a 
bar  to  the  earlier  part  of  the  demsnd. 


In  the  course  of  the  terra,  Mr,  Tkeiigtr, 
onb^alf  i^the  deiendut,  obtmed  a  mla 
to  deprive  the  plaintiff  of  coats  under  Hia 
London  Court  of  Reqoesta  Act,  39  &  40 
Geo.  9,  c.  304,  on  the  ffronnd  dial  da^ 
fendant  sought  his  Hvelinood  m  London  by 
there  carrying  on  die  buaineaa  of  a  mer« 
chant  and  ship-owner. 

Sir  Jamtt  Scarlett  Viewed  cause  on  aa 
affidavit,  that  the  defendant  bad  a  eonntry* 
house  in  which  he  resided. 

[Mr.  Justice  Bayley^But  **  seeking  faia 
livelibood,"  is  the  phrase  in  the  act.] 

(Sir  James  ScarUtt  then  contended,  that« 
aa  the  debt  sued  ibr  wm  nearly  $O0L  and 
had  been  redaced  below  SL,  In  the  da« 
fimdaat  pleading  the  Statute  of  limitations, 
the  caae  was  not  witMn  the  London  Statato. 
But  be  admitted  that  the  ease  of  Skaddkh  v. 
Bm»ett{%)  waa,  upon  thia  point,  against 
him;  and aceordugly, 

Rnkmhsokl*, 


ISSO.   >  AtBwoaTH,  ixnontix,  v. 
June  17.  3  btak. 

Praclke,^  Variance — Esttctdar, 

1 .  j4  plahliff  nko  sues  mt  prwets  gene^ 
rallft  not  describing  himself  m  any  parlka^ 
lar  character,  may  afterwards  declare  spt- 
ciaUy,  describing  himself  as  etmulor,  or  qui 
tarn,  &e. ;  and  this,  men  in  a  haibibte  aettm* 

t.  But  this  rule  does  not  apply  e  con- 
verso  ;  and,  therefore,  a  plaintiff  w/io  nes 
out  process  m  a  kmitid  character,  must  ds* 
clare  in  that  character* 

The  defendant  had  been  arrested  on  a 
writ  which  did  not  deaerUn  the  phnntiff  aa 

(X)  4B.^C.r69i  7D*<l&tt»|  ■'••41" 

Joonu  98* 
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executrix.  He  put  in  and  perfected  bail  to 
the  writ.  The  plaintifT  declared  as  execu- 
trix :  whereupon  the  defendant  obtained  a 
rule  to  shew  cause  why  an  exoneretur 
should  not  be  entered  on  the  bail-piece,  on 
the  sroiuid  that  the  process  was  j^eneral 
uid  ue  deelantion  medal,  by  the  plaintiff  in 
her  representative  character.  Against  this — 

Mr,  Amos  now  shewed  cause.— The  au* 
thorities  in  the  Common  Pleas,  as  well  as 
in  this  Court,  shew  that  such  a  variance 
is  no  ground  for  setting  aside  the  proceed- 
mgs:  Lloyd  WiU\am{\)\  The  fTemen* 
Compmny  v.  Forrett  (2).  The  distinction  is 
between  the  cases  where  the  process  is  gene- 
ral and  the  declaration  special,  and  where 
the  process  is  special  and  declaration  gene- 
ral ;  for  which  latter  varince  the  proceed- 
ings will  be  set  aside :  Douglas  t.  Irlam  (9), 
CsMwig  T.  Davis  (4).  Tm  Common  Pleu 
has  gone  so  fir  as  to  bold,  that,  altlKn^h 
the  proceedings  would  not  be  set  aside  in 
case  the  process  was  general  and  dedera- 
tion  special,  yet  the  bail  would  be  dis- 
charged — HaUyy.  Tavping{5)i  and  in  Tur- 
T.  Jones  and  Douglas  r,  Irlam, 
this  Court  seems  to  have  recognized  the 
same  as  being  the  practice  of  the  Kill's 
Bench,  but  it  has  never  been  expressly  held, 
in  any  decided  case  in  the  King's  Bench,  that 
tbe  bail  would  be  discharged  for  such  a  va- 
riance ;  and  it  was  said  by  the  Court,  in  The 
Wotatri  Cmpany  v.  Forrest,  to  be  usual 
to  take  out  general  process  by  bill  of  Mid- 
dlesex, even  where  it  was  intended  to  de- 
clare specially ;  and  in  that  case,  aldiough 
the  aetion  was  for  a  penalty  am  tarn,  4^*,  ue 
declaration  was  holden  good. 

Mr.  Follett,  contrd. — In  Turing  v.  Jones 
it  was  taken  for  granted  to  be  the  prac- 
tice, in  cases  where  the  plaintiff  had  sned 
out  a  writ  as  executor,  and  declared  in 
his  own  right,  to  allow  the  defendant  to 
take  advantage  of  the  variance  on  motion ; 
and,  in  Douglas  r.  Irlam,  the  Court,  under 
audi  drcumstances,  ordered  the  defendant 
to  be  discharged  out  of  custody,  on  filing 
common  bail.  The  Utter  is  the  later  deci* 
nan,  and  is  in  point 


(1)  S  Wil 
(S)  SStn. 
f  3)  8  Ten 


WiU.t  41i  i.c«W.Bl.r««. 
Stn.  Its*. 
Teno  Rep.  41fi. 

(4)  4BiiTr.t4ir. 

(5)  3  Will.  61. 

(6)  STemBapbiOI. 


Mr.  Archhold  ( amicus  Curve )  said  die  rale 
in  practice  was,  that,  upon  general  process, 
the  plaintiff  may  declare  qui  tarn,  or  in  autre 
droit  as  executor,  or  tbe  like ;  but,  if  be 
have  sued  out  process  m  autre  droit,  or  fn 
torn,  he  eannot  declare  upon  it  in  his  own 
right;  and  Mr.  Ardibold  referred  toft  case 
ctMurreU'r.JoiKtl{7)* 

Lord  Tmterden. — ^That  appears  to  be  the 
proper  distinction.  Here  the  process  was 
general.  "Hie  plaintiff,  therefore,  was  at 
Uberty  to  declare  as  encutrix ;  whiA  li- 
mited her  right. 
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Foragn  hm  ArraU 

A  defendant  may  he  arrested  in  this  coun- 
try upon  a  debt  which  arose  in  a  foreign 
country  ;  although  both  parties  are  foreign- 
ers  !  and  although,  by  the  lam  of  the  foreign 
country,  a  person  cannot  he  thtre  arrulei 
for  debt. 

The  defendant  being  arrested  on  mesne 
process,  a  rule  had  been  obtained,  calling 
upon  the  f^aintiff  to  shew  cause  why  he 
should  not  be  discharged  out  of  custody 
upon  filing  common  bail.  The  following 
facts  were  relied  upon  in  support  of  U»t 
rule : 

Tbeplaintiff  and  defendant  were  foreign- 
ers. The  cause  of  aetion  was  in  respect  of 
a  contract  entered  into  between  them  in 
Portugal.  By  the  law  of  that  country  the 
person  of  a  debtor  is  not  liable  to  arrest, 
either  before  or  after  judgment.  There 
was  DO  cause  of  action  aecruii^  to  tbe 
plaintiff  in  this  country. 

Mr,  CampMl,  in  Trinity  term,  shewed 
cause,  admitting,  that,  in  constrnii^  a  forrign 
contract,  the  law  of  the  country  in  which  it 
was  made  is  to  be  regarded ;  but  that,  in  tbe 
form  of  proceeding  to  enforce  it,  the  law  of 
the  country  in  which  it  is  sought  to  enforce 
it  must  prevail.  For  this  distinction,  the 
(^inioa  of  Hr.  Justice  Heath,  in  Mdam  r. 

(7)  US.M.i8tS,arirhkbheM(«kaiaaol^ 
Anh.Fiti68,Sndsd. 
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the  Zhxke  0/  PUstfamet(\\  though  againse 
that  of  the  rest  of  the  Court  of  Common 
Fleas,  was  relied  on ;  and  this  opinion  ap- 
|»eared  to  be  sanetioned  by  that  of  the  Court 
of  King's  Bench,  in  Imlay  t.  Ellefson(i). 
The  reutH)  given  is,  that,  as  the  plaintiff 
may  not  have,  by  the  laws  of  this  country, 
every  advantage  which  he  would  have  ia 
die  fiireign  country,  be  is  not  to  be  de- 
prived of  any  yrlaek  the  mode  (tf  proceed- 
ng  in  this  country  gives  him.  In  many  cases 
die  courts  of  this  country  could  not  give  a 
^UBtiff  such  advantage.  If,  for  instance, 
a  plaintiff  were  suing  upon  a  contract  made 
in  Turkey,  and  the  creditor  should  have  a 
right  to  cause  a  number  of  blows  to  be  in- 
flicted upon  the  foot  of  tlie  debtor,  this  Court 
has  no  officer  whom  they  would  think  of 
ordering  to  impose  such  a  punishment.  The 
plaintiff  must  take  the  laws  of  this  country 
as  be  finds  them,  so  far  as  regards  the 
mode  of  proceeding ;  and,  the  defendant  has 
B  r^ht  to  escape  any  iDCoavenienee  to  which 
be  would-  be  subject  in  the  foreign  court, 
but  wludi  cannot  be  thrown  upon  him  in 
this. 

Mr.  Denman,  contrd,  relied  upon  Melon 
T.  the  Duke  of  Ftt^avutt  and  Taueifrand  t. 
Bottianger  (S),  as  in  point. 

The  Court  took  time  to  consider ;  and  on 
this  day  their  opinion  was  delivered  by — 

Lord  Tenterden, — [AflerstaUng  the  facts, 
and  the  question,  bts  Lordship  thus  pro- 
ceeded]— It  was  contended,  on  the  i£utho- 
nty  of  Melon  t.  the  Duke  of  Fitxjamett  that 
Ae  defendant  was  entitled  to  the  relief  now 
sought.  We  are,  however,  of  opinion,  that 
he  is  not.  In  the  case  just  mentioned,  the 
distinction  taken  by  Mr.  Justice  Heath,  who 
differed  from  the  other  Judges;  was,  that,  in 
construing  contracts,  the  law  of  the  country 
in  which  they  are  made  must  govern,  but 
that  the  remedy  upon  them  must  be  pur- 
aned  by  such  means  as  the  law  points  out 
where  the  parties  reside.  And  we  think,  on 
consideration  of  the  present  case,  that  the 
distinction  laid  down  Mr.  Justice  Heath 
ought  to  prevail.  A  person  suing  in  this 
country  must  take  the  law  as  he  fuids  it ;  he 
cannot,  by  virtue  of  any  r^latbn  in  his 
own  country,  enjoy  greater  Mvantagea  than 

(1)  1  Bcw.  &  Pnl.  138. 
mt£Mt,453. 
(3)SVw.jQII.  447. 


Mher  suitors  here;  and  he  ought  not,  there- 
fore, to  be  deprived  of  any  superior  advan- 
tage which  the  law  of  tliis  country  may  con- 
fer. He  is  to  have  the  same  rights  which  all 
the  subjects  of  this  kingdoqi  are  entitled  to ; 
and  the  defendant  ia  to  have  the  advantages, 
if  any,  which  the  form  of  proceeding  in  this 
country  may  give  to  every  defendant. 

Rule  iittharged. 


i  lOSSICK. 

Dense — Residue. 

The  general  rule  is,  iltat  all  nhkh  a  lei- 
tator  has,  pastes  hy  the  residuary  cZauw,  m- 
less  an  intention  appear,  from  other  parts  <^ 
the  teillt  to  Umit  the  effect  of  that  clmue, 

A  testatrix  denseacertOMn  eopj/hold  estotee 
to  her  mother  for  K^;  then  to  other  perttme 
for  their  Utes,  and  to  their  children  in  fee. 
All  the  residue  she  devised  to  her  mother  in 
fee;  but  charged  such  residue^  real  and  per- 
sonal, wUh  an  annuity  of  ZOl,  to  her  grand- 
mother for  life : — Held,  that  the  provision 
for  the  grandmother  did  not  in^cate  an  in- 
tention to  limit  the  effect  of  the  residuary 
clause  ;  and,  consequently,  that  the  reversion 
in  the  copyholds  passed  to  the  mother. 

This  was  an  ejectment  for  copyhold  we- 
mises  at  South  Mima,  in  the  county  of  Mid- 
dlesex. 

The  cause  was  tried,  at  the  Sittings  afler 
last  Easter  term,  before  Lord  Tenterden, 
who  directed  a  nonsuit,  reserving  leave  to 
the  lessors  of  the  plaintiff  move  to  enter 
a  verdict  in  their  favour.  They  claimed 
in  right  of  Mary,  the  wife  of  the  other 
lessor,  as  heir-at-law  of  Hannah  Lofly  the 
younger ;  the  defendant  claimed  under  a 
devise  by  the  same  Hannah  LoAy.  She, 
by  her  will,  executed  in  February  1779, 
about  a  month  before  her  death,  after  di- 
recting payment  of  her  debts,  funeral  ex- 
penses, and  the  chargea  of  proving  her 
will,  gave  and  devisM  all  her  copyhold 
messuages  and  tenements,  lands,  lieredit- 
aments,  and  premises,  with  the  appur- 
tenances, situate  in  South  Mims,  to  her 
mother,  Hannah  Lofty,  and  her  assigns,  for 
her  life ;  then  to  Edward  Fage  and  Mehit- 
abelf  bis  ynSe,  Sot  theii  jout  Uy98$  ud  that 
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of  the  snnriTor;  Am  to  the  chOdraii  or 
c^ild  of  Mehit^Kl,  living  at  the  time  of 
their  deceaae*  in  fee.  She  devised  certain 
other  ineniisea  to  me  Thomas  Hawkes.  ia 
fee ;  and  she  then  added  the  fidlowing  de- 
vise : — "  And  I  do  hereby  ^ve^  devise,  and 
bequeath  all  the  rest  and  residue  of  my 
estates,  of  what  nature  or  kind  soever, 
and  wheresoever,  which  I  now  am,  or  at 
the  time  of  my  decease  I  shall  or  may 
be  in  anywise  possessed  or  entitled  unto 
or  interested  in,  unto  my  said  mother, 
Hannah  Lofly,  her  heirs,  executors,  admi- 
mstrators,  and  assinis,  for  ever;  subject 
nevertheless  to,  and  I  do  hereby  charge 
Buch  residue  of  my  said  estates,  both  real 
and  i^rsonal,  with  the  payment  of  one  clear 
annuity  or  yearly  rent-cnuge  of  iOl.  a  yeari 
tax  free,  and  without  any  deduction  or 
abatement  whatsoever,  unto  my  grand- 
mother, Katharine  Fossick,  and  her  assigns, 
for  and  during  the  term  of  ber  natural  Tife^ 
and  to  be  paid  quarterly,"  on  the  usual  feast 
days  i  "  the  first  of  the  said  payments  to 
begin  and  be  made  on  such  of  the  said 
feasts  or  days  of  payment  which  shall  first 
and  niext  hai^[>en  after  my  decease ;  with 
power  of  distress  and  entry  on  my  real  es- 
tates, or  any  part  thereof,  wad  perception  of 
die  rents  and  profits,  in  case  of  non-payment 
of  the  said  annuity,  or  any  part  thereof." 
The  testatrix  also  nominatea  her  mother, 
Hannah  Lofty  the  elder,  sole  ctecutrix. 
Under  this  devise  the  property  in  question 
was  enjoyed  successively  by  Hannah  Lofty, 
the  mother,  and  after  her  death,  by  Fage 
and  his  wife ;  they  died,  leaving  no  child ; 
and  the  reversion  of  the  property  was  ad- 
mitted to  be  in  the  lessors  of  the  plaintifi^ 
unless  it  passed,  by  virtue  of  the  residuary 
clause,  to  llie  defendant,  who  was  heir<at-law 
to  Hannah  Lofty  the  elder. 

Mr.  Brodnckt  in  Trinity  term,  moved  to 
set  aside  the  nonsuit. — It  may  be  conceded, 
that  the  residuary  dause  would  carry  Uie 
reversion,  but  for  the  proviso  which  fol- 
low^ But  general  words  of  devise  must 
be  limited  in  then:  construction,  according 
to  the  intention  of  the  testator;  and  the 
Court  bas  even  supplied  restraining  words 
where  the  intention  was  clear — Strong  v, 
TeaU{l),  Here  the  testatrix  charged  the 
residue  with  an  annuity,  and  evidently  did 
not  contemplate  it  as  a  charge  upon  die  re* 
(1)  lBLBep.«Ot, 


version ;  that  wai  aubjeek  to  eewnd  Ifaree ; 
the  annuity  was  to  be  a  provisim  fbr  tho 
testatrix's  grandmother,  li  was,  mdaedt 
just  possible  that  all  the  Uvea  niglik  beeoM 
extinct  in  her  time;  but  the  teetatisK  mo 
not  likely  to  anticipate  sndi  m  efMt.  The 
question  is,  what  she  intended ;  and  U  mf* 
pears,  from  the  manner  in  wbkh  thia  an- 
nuity is  diarged,  that  she  did  not  intend  (he 
reversion  to  pass  as  part  of  the  reaidue.  Ib 
Comtfiu  V.  SimptoH,  which  was  cited  ia 
Strong  V.  Teattt  it  is  laid  down,  that "  whero 
an  estate  is  particularly  diqKised  of  in  n 
will,  the  reversion  of  it  will  not  paas  by  a 
general  residuary  devise  in  the  saoM  mll^ 
provided  there  be  somewhat  elae  Ihitpaiw 
to  satisfy  the  general  words." 

The  Court  took  time  to  oonuder ;  and» 
in  the  same  term, — 

Lord  Tenter^n  delivered  the  judgment  ae 
ibUows:— The  question  was^  whether  Ifaa 
reversion  in  fee  passed  under  tha  raaidnary 
clause,  or  descended  to  tha  hcir-at*law.  Ia 
the  first  case,  the  defeodjut  waa  entitled) 
in  the  latter,  the  lessors  of  the  plaintiff.  I 
take  the  geaoal  rule  of  censtniction  to  be, 
that  all  the  testator  has,  which  is  not  other* 
wise  disposed  of,  passes  under  a  rendnary 
clause,  unless  there  appear  from  other  parte 
of  the  will,  when  me  wb^  is  reed,  a 
eleer  and  nanifeat  intention  that  eonwtlng 
ahould  not  pass.  It  is  not  nioiessrjr  diet 
the  testator  should  have  a  particular  pro- 
perty or  interest  in  his  centemplatifMi  when 
framing  the  residuary  clause :  the  qoestion 
is,  what  intention  appears  on  tlie  whole ;  and 
the  property  will  pass^  unlets  it  cm  be 
shewn  that  the  testator  distinctly  intended 
odterwise.  The  only  circumstance  tending 
to  that  effect  in  the  present  case,  is  the 
charge  upon  the  residue,  and  we  tUak  that 
not  sufiScient ;  for  this  xeversien,  if  ever 
available  towards  Ute  annuity,  was  not  likefy 
to  be  so  for  a  long  period ;  uid  it  ie  V"^^ 
ble  diere  waa  enough*  independent  of  ii«  to 
satisfy  the  annuity.  We  do  not,  tbereibn^ 
think  the  charge  was  a  uiffieiently  clear  dr. 
cumstance  to  manifest  an  intention  in  the 
testatrix  that  this  reversion  should  not  paae 
as  residue.  It  follows,  that  we  are  of  o|^ 
nion  the  nonsuit  waa  right;  and  noUiing  oaa 
be  taken  by  the  motion. 
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Inturance — Navigation  Lam, 

WKtrt  a  BrHUh  registered  thip  had  taiUd 
itith  u  en»,  bearing  the  Sufficient  proportion 
4f  BriiUh  m^eeUt  according  to  the  6  Cfeo.  4i, 
e.  109.  «.  18 ;  hif  that  proportion  became 
reduced  by  deathe  in  the  course  of  her  voyage  j 
Mnd,  after  a  fair  and  reasonable  endeavour^ 
leithota  Mueeeti,  to  obtain  the  requinte  tuj^ly 
to  keep  up  the  proporliont  she  $aiied  »Uh  a 
number  of  foretgnere  to  complete  her 
and  mu  ioH  in  her  voyage  home: — Heldt 
that  the  voyage  na*  not  illegal,  according  to 
Mt  «iow  aett  although  no  cerlifeateht^ 
been  pnenred,  nor  antj  statement  laid  befbn 
ike  proper  auikoritkt  ol  home,  according  to 
McncM  19* 

Assmnprit  on  a  policy  of  iiiraranc«» 
upon  a  ship  and  her  freight  at  and  from 
Sierra  Leone,  or  other  the  ship's  ports  or 
places  of  loading  on  the  coast  of  Africa, 
to  her  6nal  port  of  discharge  in  the  United 
Kingdom.  The  plaintiff  declared  upon  a 
loss  by  perils  of  the  sea.  The  defendant 
pleaded  Non  assumpsit.  The  cause  was 
tried,  before  Mr.  Justice  Littledale,  at  the 
Lancaster  Sttimner  Assizes,  in  1829,  when 
the  fidlowing  appeared  to  be  the  principal 
fteci:— 

The  iMmranee  was  effected  npon  the 
Ardentf  which  was  a  British  registered 
Tessel  of  S4ff  tons  burthen  ;  she  arrived 
at  Sierra  Leone  with  a  fUll  and  proper 
eomplement  of  men ;  she  commenced  her 
homeward  voyage,  with  a  cargo  of  African 
oak,  in  February  18S7,  but  was  obliged  to 
return  to  Sierra  Leone,  and  did  not  again 
leave  that  |dace  till  the  beginning  of  June. 
The  season  had  been  very  unhealthy,  and 
the  number  of  British  seamen  on  board 
had  been  reduced  1^  deaths  much  below 
the  proportion  of  three-fourths — the  pro- 
portion leqnired  by  the  Navigation  Act  of 
«  Geo.  4.  c.  109.  There  was  great  diffi- 
culty in  procuring  British  seamen ;  a  wit- 
ness, who  served  as  chief  mate  on  the 
homeward  voyage,  said  that  he  had  him- 
ntHf  gone  to  several  places  to  look  for  them 
Without  success ;  the  ship  at  last  sailed 
with  a  crew  of  six  English  sailors,  and 
nine  or  ten  foreigners,  some  of  whom  were 
bladka  and  others  ware  Spaniards.  The 


evidence  went  to  shew,  tfitt  no  mora  Kig- 
lish  could  have  been  obtained ;  but  no  cer-  ' 
tificate  of  this  fact  bad  ever  been  procured, 
pursuant  to  sect.  19  of  the  act;  nor  had 
tiw  fact  itself  ever  been  adduced,  but  on 
occanon  of  thia  trial.  After  the  eecond 
departure  of  the  ship  firom  Stem  Letnw, 
die  again  met  with  bad  weather,  and  be- 
came so  leak^  that  the  master  was  obliged 
to  carry  her  into  Porto  Praia,  in  the  Cape 
de  Verd  Islands,  where  there  were  no 
means  of  repairing  her,  and  she  was  con- 
demned as  unfit  to  proceed  any  Ikrther  on 
her  voyage.  These  being  the  facts  on  the 
dose  of  (he  plaintifis*  case,  it  was  ccmtend- 
ed,  on  behidf  of  the  defendant,  that  the 
plaintifi  oneht  to  be  nonsuited,  inasmuch 
as  the  vessM  had  not  sailed  on  her  last 
voyage  with  a  proper  crew,  nor  had  thoae 
measura  bem  taken  which  the  law  require* 
to  excuse  such  defect.  It  was  also  con- 
tended that  the  ship  was  not  seaworthy. 
The  latter  question  was  left  to  the  jury ;  who 
found  a  verdict  for  the  plaintifi^.  Upon 
the  first  point,  Mr.  Justice  Littledale  re- 
served leave  for  the  defendant  to  move  to 
enter  a  nonsuit.  In  the  following  term,  Mr. 
Brougham  moved  upon  both  points.  The 
Court  took  time  to  consider ;  and  refosed 
to  disturb  the  vwdiet  upon  the  second 

GHOt,  as  ft  was  a  question  for  the  jury, 
pon  the  second  point  they  granted  a  rtue 
to  shew  canse. 

By  the  statute  6  Geo.  4.  e.  109.  s.  4, 
(Mid  upon  which  the  rule  was  granted,)  it 
is  enacted,  "that  goods,  the  produce  of 
Asia  or  Africa,  shall  not  be  imported  into 
the  United  Kingdom  to  be  used  therein,  in 
foreign  ships,  unless  they  be  the  ships  of 
the  country  where  such  goods  are  produced, 
and  from  which  they  are  imported,"  except 
certain  goods  thereinafter  mentioned.  By 
section  It,  no  ship  shall  be  admitted  to  be 
a  British  ship,  unless  duly  registered  and 
navigated  as  such ;  and  every  British  re- 
gistwed  ship  (so  long  aa  the  registry  shall 
be  in  force,  or  the  certificate  of  registry 
retained  for  the  use  of  sodi  ship,)  **  shall 
be  navigated  during  the  whole  of  every 
voyage  (whether  with  a  cargo  or  in  ballast)  in 
every  part  of  the  world,  by  a  master  who 
is  a  British  subject,  and  by  a  crew,  whereof 
threc'fourlhs  tit  least  are  British  seamen." 
By  section  18,  "no  British  registered  ship 
shall  be  suffered  lo  depart  any  port  in  the 
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United  Kiagdom,  or  anv  Britkb  powei^ 
in  any  part  of  tbe  world*  (whether  with  a 
car^  or  ia  baUait,)  unless  duly  navigated." 
By  section  19,  it  is  enacted,  "  that  if  any 
British  roistered  ship  shall  at  any  time 
have  as  part  of  her  crew,  in  any  part  of  the 
world,  any  fwei^  seamen  not  allowed  by 
law,  tbe  master  or  owners  of  such  sbip 
■haiU  for  every  sudi  foreign  aeanuuif  forfeit 
tbe  sum  of  10^ ;  provided  always  that  if  a 
due  prmortion  of  British  seamen  ooraiol  be 
fmemtd  in  any  foreign  port,  or  in  any  pUee 
within  the  limiu  of  tbe  Bast  India  Com- 
nuny's  charter,  for  the  navigation  of  any 
British  ship ;  or  if  such  proportion  be  de- 
stroyed during  the  voyage  by  any  unavoid- 
able ciroumstanceB,  and  tlie  master  of  such 
ship  shall  produce  a  certificate  of  such  iacts, 
unan*  tbe  hand  of  any  British  consul,  or  of 
two  known  British  merchants,  if  there  be 
no  consul  at  the  place  where  such  facts  can 
be  ascertained,  or  from  the  British  governor 
of  any  place  within  the  limits  of  the  East 
India  Company's  charter ;  or,  m  tbe  want  of 
Mich  certificatet  shall  make  proof  of  the 
truth  of  such  foots  to  the  satisfiutkn  of  the 
Cdlecfenr  ud  Comptroller  of  tbe  Custmnt 
of  any  British  port,  or  of  anv  person  audio- 
riaed  in  uy  otbor  part  of  the  worid  to  in- 
quire into  the  navigation  of  such  ship,  the 
same  shall  be  deemed  to  be  duly  navigated." 
Against  tbe  rul^ — 

Afr.  F.  Pollock  and  Mr.  PatUum  now 
shewed  cause. — The  vessel  sailed  firom 
England  with  a  proper  crew;  and  tbe  other 
side  do  not  contend  that  she  was  not  sea- 
worthy, as  for  as  r^arded  the  number  and 
sufficiency  of  bands  on  her  voys^e  home. 
No  forfeiture  of  the  vessel  was  incurral ; 
it  was  immaterial  to  the  tmder-writers  whe- 
ther or  not  the  crew  was  properly  insti- 
tuted as  to  its  national  chancier,  provided 
it  was  sufficient  it  point  of  strength  and 
akill.  But  it  will  be  said,  that  the  voyage 
home  was  rendered  altogether  illegal  by  the 
want  of  a  due  proportion  of  British  seamen ; 
but,  even  admittfaig  that  the  law  has  been 
transgressed,  as  to  tbe  composition  of  the 
crew,  tbe  statute  merely  affixes  a  penalty, 
and  the  case  is  similar  to  those  of  /oAmon 
T.  Hitittm{\)  and  Hodgton  v.  7tfaipfe(2), 
where  it  was  held,  that  a  party  was  not  pr^ 
dudcd  firom  reeovering  on  a  contract,  thouf^ 

(1)  11  ESM,  180, 

.  (f>  STkaBt.161. 


there  appeared  on  hispart  sndi  a-bnaeb  of 

{lublic  regulations,  as  might  have  exposed 
lim  to  die  penalty  of  an  act  of  parliament. 
But,  if  tbe  Court  should  not  be  in  fovour 
of  the  plaintifis  as  to  this,  still  the  plaintifli 
were  within  the  indemnity  of  seetiott  19. 
There  was  no  possibility  of  obtaining  more 
British  seamen,  at  least  without  great  diffi- 
culty and  unreasonable  expense.  To  those 
who  think  the  plaintifib  are  accountable  for 
this,  two  modes  of  proeeeding  are  poiatod 
out  by  the  act;  and  uw  diip  is  to  he  dconed 
duly  navigated,  only  on  ccnkUUon  of  one  of 
tliero  being  adopted :  one  is,  to  obtain  a  cer- 
tificate from  a  Britisb  consul,  or,  if  there  be 
no  British  consul  at  the  place  where  the 
facts  can  be  ascertained,  then  from  two 
known  British  mercbaots  at  such  place; 
tbe  other  is,  in  tbe  want  of  such  certificate, 
to  make  proof  of  tbe  facts  to  tbe  satisfoc- 
tion  of  the  Collector  and  Comptroller  of 
the  Customs  of  any  British  por^  or  to  the 
satisfoction  of  any  person  authorised  in  any 
other  part  of  the  world,  to  inquire  into  tbe 
navigation  of  such  ships.  Here,  the  ship 
left  Sierra  Leone  withonc  a  certificate;  bttt 
as  seetini  18  of  the  statute  directs  Att 
no  British  registered  ship  shall  be  solbred 
to  depart  from  any  British  possession  unless 
duly  mvigated,  and  this  ship  was  suffered 
to  depart  from  a  British  possession,  it  must 
be  inferred  that  she  did  so  under  circum- 
stances aSbrding  an  excuse  within  the  act. 
Tbe  other  requisite,  that  in  the  want  of  a 
certificate,  proof  of  the  fiu^ts  ^lall  be  given 
before  a  competent  authority,  waa  suffi- 
ciently fulfilled,  when  the  circumstances 
were  laid  before  a  jury  in  this  cause.  Tbe 
not  layii^  tbe  focu  in  a  formal  shape  befiwe 
the  tribunal  expressly  pointed  out  by  the 
act,  is  no  answer  on  the  part  of  the  defon- 
dan^  unless  it  can  be  said,  that  if  the  vessel 
had  arrived  in  a  port  of  this  country,  and 
the  evidence,  which  was  given  at  the  trial, 
had  been  there  laid  before  a  proper  autho- 
rity, the  voyage  would  have  been  declared 
illegal  and  the  sbip  confiscated,  for  a  breadi 
of  tbe  provisions  of  the  statute. 

Mr,  Aldertm,  contril. — Upon  the  focts 
proved,  the  voyage  was  contrary  to  tbe 
provisions  of  the  statute,  which  was  passed 
for  the  encouragement  of  British  shipping ; 
and  it  is  expmsly  pointed  out, in  section  It, 
what  shall  be  considwed  as  Britidk  By 
sectitHi  19|  an  ezoeptMo  ia  made;  and  n 
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UiM  ihip  ceuM  bare  been  brought  witbin  it, 
there  appetrs  no  reason  that  the  meant 
there  preacribed  should  not  Iiave  been 
adopted.  Sierra  Leone  not  being  a  foreign 
port,  the  certificate  of  a  consul  could  not  be 
procured ;  but  a  certificate  might  have  been 
obtained  under  the  hands  of  two  British 
merchantSt  who  could  hare  testified  to  the 
iaets  from  their  own  knowledge.  The  ex- 
prenioB  '*  in  the  want  of  such  certificate," 
meanst  where  tliere  is  an  impouibmty  of  ob- 
taining it  at  the  place  from  which  it  ought 
otliernise  to  come.  It  appeared  on  the 
trial,  that  if  the  (acts  warranted  such  a  cer- 
tificate, it  could  have  been  obtained ;  and 
as  it  was  not,  the  voyage  was  against  the 
navigation  laws,  and  consequently  ill^^l. 
Campbell  v.  Innes  (8)  is  expressly  in  point. 
Tliere,an  importation  in  an  American  vessel, 
contrary  to  the  provisions  of  the  4!)  Creo.  S. 
c.  59,  was  held  to  be  illegal ;  and  the  voyage 
Bot  covered  by  a  policy  of  insurance. 

Lord  Tenterdm. — There  is  some  diffi- 
cnlty  in  this  case ;  but  I  think,  upon  the 
whole*  that  the  olyection,  which  is  jfrictir- 
jtflii  jfi^i't  io  not  muntainable.  The  ship 
left  England  with  a  competent  crew ;  at 
Sierra  Leone  a  part  died ;  to  obtain  a  suffi- 
cient number  of  hands  for  the  voyage  home, 
it  became  necessary  to  take  in  foreigners, 
and  the  vessel  sailed  without  the  proportion 
of  British  seamen  required  by  the  statute. 
This  voyage,  if  illegal,  is  rendered  so  by 
lection  4,  taken  in  connexion  with  section 
IS.  The  Utter  states  what  shall  be  con- 
sidered a  British  ship,  and  lays  down,  among 
othvr  things,  that  such  ship  must  be  navi- 
gated by  a  crew  whereof  three-fourilis  at 
least  are  British  seamen.  To  that  section, 
taken  by  itself,  the  general  rule  would  ap- 
ply in  tliis  case,  that  the  law  forces  no  roan 
to  impossibilities.  If,  in  the  course  of  a 
voyage,  (and  the  stay  at  Sierra  Leone  was 
in  the  course  of  her  voyage,)  a  proportion 
of  British  seamen  is  lost  which  cannot  be 
supplied,  the  law  must  allow  the  number  to 
be  made  up  with  foreigners,  or  the  vessel 
cannot  return  home.  Section  18  requires,  as 
a  furtlier  guard  against  tranwressions  of  the 
act,  that  no  British  ship  shall  be  lufiered  to 
depart  from  a  British  possession  in  any  psrt 
of  the  world,  unless  duly  navigated.  This 

(3)  4Bain.&AU.4«. 
Vot.  VUI.  K.B. 


ship  was  suffered  to  depMrt  from  Sierra 
Leone ;  that  fact  raises  this  question — could 
any  one  have  seised  her  in  her  subsequent 
voyage?  It  seems  to  me  exceedingly  doubt- 
ful. Section  19  imposes  a  penalty  in  case 
any  foreign  seaman  is  employed  contrary  to 
law  ;  but  provides,  that  if  a  due  proportiim 
of  British  seamen  cumot  be  procured  in 
any  foreign  port,  or  in  any  place  within  the 
limits  of  the  East  India  Company's  cliarter, 
(and  I  may  observe,  thatSierra  lieoiie  comes 
within  neither  description),  or  if  such  pro- 
portion be  destroyed  during  the  voyage  1^ 
any  unavoidable  circumstances,  then  the  ship 
shall  be  deemed  duty  navigated.  In  this  last 
event,  however,  the  act  requires  the  cer- 
tificate of  a  consul,  or  of  two  British  mer- 
chants, and  the  latter  might,  perhaps,  hare 
been  procured  in  the  present  case ;  but  it  is 
added,  that,  in  the  want  of  such  certifi(;ate, 
proof  may  be  made  of  the  circumstances  to 
the  satisfaction  of  the  (collector  and  Comp- 
troller of  the  Customs  of  any  British  port, 
or  to  that  of  any  other  authorised  person 
elsewhere.  It  is  contended,  that  this  is  oidy 
to  be  done  where  no  certificate  can  by  poa- 
sibility  be  procured ;  but  I  think  tliat  this 
is  not  the  fair  meaning.  I  tliink  the  word 
**  want,"  here  means  absence,  whether  tlie 
certificate  was  inadvertently  omitted,  or 
could  not  have  been  obtained.  Hero  the 
ship  had  sailed  with  a  proper  crew,  had  lost 
many  by  deaths,  and  could  not  on  any  rea- 
sonable terms  obtain  a  fresh  supply  of  men 
to  make  up  the  right  proportion.  If  this 
had  been  proved  before  any  Collector  or 
Comptroller  of  Customs  in  a  British  port  on 
the  ship's  arrival,  she  would  have  been  ctm- 
sidered  as  duly  navigated  according  to  tlie 
statute,  but  shewasunfortunately  lost  before 
this  could  lake  place.  It  cannot,  I  think, 
be  said,  that  she  might  have  been  seized  at 
sea,  when,  if  she  liad  arrived  home,  that 
might  have  been  done  whicli  would  legalize 
the  voyage. 

Mr.  Justice  Bayley.— Taking  tlie  12th 
section  alone,  a  virtual  exception  must  be 
understood,  if  the  act  of  Gotl  shall  reduce 
the  proportion  of  British  seamen  below  the 
regular  standard.  If,  for  example,  the  crew 
consisted  of  seven  foreign,  and  twenty-one 
British  sailors,  and  one  of  the  latter  died  on 
the  voyage,  it  could  not  be  said  tliat  the  vessel, 
by  the  accident,  ceased  to  be  British.  On 
the  I^tfa  section  taken  by  itself  she  would 
S£ 
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be  entitled  to  all  the  privileges  of  a  British 
•hip  till  an  opportunity  occurred  of  making 
up  the  due  proportion.  It  is  so  in  the  pre- 
sent case ;  the  number  is  reduced  by  the 
Mt  of  God,  and  at  Sierra  Leone,  it  is  im- 
possible to  supply  the  deSciency — perha^ 
not  physically  impossible,  but  impossible  in 
n  reasonable  point  of  view.  The  master  is 
obliged  to  make  up  the  proportion,  if  he  can 
on  reasonable  terms,  bnt  is  not  bound  at  hia 
peril  to  give  such  as  are  grossly  unreason- 
able, and  which  no  man  alive  would  think 
of  offering.  Then,  by  section  19,  (assuming 
that  to  apply  to  the  present  case,)  if  a  proper 
crew  cannot  be  made  up,  and  a  certificate 
of  the  facts  is  obtained,  one  branch  of  the 
teetion  is  complied  with.  But  another  mode 
of  proceeding  is  given  "  in  the  want  of  such 
certificate."  The  statute  does  not  say,  if 
such  certificate  cannot  be  obtained,  or  that 
the  master  is  bound  to  obtain  it  if  possible ; 
the  vessei  will  be  deemed  duly  navigated 
and  the  voyage  legal,  when,  if  ahe  readiea 
her  port,  satisfactory  proof  of  it  is  given  of 
the  matter  of  excuse,  to  the  collector  or 
other  persons  mentioned  In  the  sfhtute. 
Now,  in  this  case,  before  the  time  when  such 
proof  would  have  been  possible,  the  ship 
was  lost.  In  my  opinion,  it  cannot  he  said, 
that  a  vessel  sailing  towards  her  port,  was 
not  to  be  deemed  British,  when  it  appeara 
in  evidence,  that  if  she  had  arrived,  such 
proof  could  have  been  given  as  would  have 
entitled  her  to  be  so  considered. 

Mr.  JutUee  LitiUdak.—Bven  had  the 
1 9th  aection  been  out  of  the  question,  and 
the  cMohad  stood  on  the  IStli  section  alone, 
1  should  still  have  thought  the  voyage  legal, 
where  the  ship  was  deprived  of  her  comple- 
ment by  the  act  of  God.  'I'he  proviso  in 
section  19,  (which  relates  not  merely  to  the 
penalty  imposed  in  the  commencement  of 
that  section,  but  to  the  general  legality  or 
iHegality  of  the  voyage,)  operates  on  section 
1 2  as  a  dispensation,  and  points  out  specially 
the  way  in  which  a  deficiency  of  proper  sea- 
men ahall  be  excused  under  the  circum- 
atances  deacribed  by  the  act.  The  propor- 
tion, in  this  ease,  was  lost  by  unavoidable 
cireumstaneet  during  the  voyage,  for  the 
voyage  is  to  be  reckoned  from  the  leaving 
Enj^and  to  the  return  home.  No  certificate 
was  obtained,  but  its  want  might  have  been 
supplied  by  satisfactory  proof,  given  to  the 
Comptroller  of  Customs  hi  a  British  port, 


or  to  other  persons  duly  autboriMd  If  fe- 
ceive  it.  Here  tlie  voyage  was  brdcen  up 
before  the  ship  reached  any  British  port, 
and  the  maater,  who  is  directed  by  the  act 
to  make  the  requisite  proof  before  the 
Comptroller  of  Customs,  no  longer  existed 
in  that  diameter.  It  'PPMn  to  roe,  there- 
fore, to  have  been  aumeient,  that  the  eh*- 
cumstances  were  made  out  aatiafoeierily  to 
a  -  jury  at  the  trial.  I  therefore  think  tbe 
pbintiffii  m  entitled  to  recover. 

Rule  ^tchar^d. 


July  *.  5  O'OHTOK  0.  iBPPixas. 

TretpoM* — Potutwm — BxeaUor. 

Where  gootb,  appamlly  the  properfy  if 
A,  pan  upom  hh  tieath  tnfo  the  po»te$tkm 
of  hit  mdom,  the  it  entitle  upon  her  mere 
petiettory  right,  mnd  mthout  themng  that 
the  it  her  hutband's  legal  representefter,  to 
mainlain  treipasi  agttinit  a  wrong-doer  for 
the  taking  of  the  goodt;  or,  if  they  he  itfU, 
the  may  naive  the  tort,  and  mainlain  offump- 
titfor  the  proceeds,  mthout  proof  of  title. 

Assumpsit  for  money  had  and  received. 

The  defendant  pleaded  Non  attHmpitt. 

On  the  trial,  before  Mr.  Baron  Garrow, 
at  the  Summer  Assizes  for  the  county  of 
Norfolk,  18S9,  the  following  appeared  to 
be  the  principal  facts : — 

On  the  X8th  of  Hay,  the  defetadent,  who 
Waa  a  aheriflTa  officer,  received  a  warrant 
from  the  sheriff  of  Norfolk  to  levy  a  snm 
of  money  on  the  goods  of  one  Winslow. 
He  took  a  pony,  cart,  and  harness,  which 
Winslow  was  using  at  the  time  of  the  sei- 
zure; the  cart  had  his  name  painted  upon  it. 
Winslow  lived  as  lodger  with  the  plaintiff, 
who  claimed  the  pony  as  hers.  She  gave 
notice  to  the  sheriff  and  the  defondant  that 
she  would  bring  an  action,  but  the  pony 
was  sold  by  the  sheriff  under  the  execu- 
tion ;  and  the  defendant  admitted  that  he 
had  received  61, 10f.,thesum  which  It  had 
produced  at  the  sale.  Winslow  was  called 
as  a  witness  for  the  plaintiff.  He  swore 
that  it  was  at  her  request  that  he  had  pur- 
chased the  pony,  and  that  she  had  pro- 
vided him  with  money  to  pay  for  it ;  but. 
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on  kit  eron-exsnrinadmi,  it  appeared,  that 
^  fauiband  of  the  {daintiff  wa*  alive  at  the 
time  when  the  pony  was  purchased^  and 
for  aeTeral  months  afterwards ;  and  that, 
after  his  death,  the  plaintiff  fed  the  pony 
and  paid  bills  for  its  hay  and  shoeing, 
though  it  was  as  often  used  by  Winslow  as 
by  ue  plaintiff.  There  were  other  eir- 
cmnstances  of  suspicion  attending  the  plain- 
tiff's ease,  bnt  no  point  turned  upon  then. 

No  probate  of  will  or  letters  of  admini- 
stration were  produced.  On  the  part  of 
the  defendant,  It  was  objected,  that,  assum- 
ing even  that  the  plaintiff  might  have  main- 
tained trespass  for  the  taking  of  the  horse, 
she  could  not  maintain  the  present  form  of 
action,  which  was  founded  upon  a  contract; 
that  the  pony,  having  been  the  property  of 
the  husband,  passed  on  his  death  to  his 
personal  representative,  and  it  had  not  been 
shewn  that  ^e  plaindff  was  eidier  execu- 
trix or  administratrix.  It  was  thought  by 
the  learned  Jodge,  that  the  plaintiff  might 
the  tort,  sod  briiw  this  action  i^nst 
Ac  defendant,  who  had  received  the  pro- 
ceeds of  the  sale ;  and  that  the  possession 
of  the  plaintiff,  unaccompanied  by  proof  of 
title,  was  sufficient.  He  therefore  directed 
the  jury  to  find  for  the  plaintiff,  but  re- 
served liberty  to  the  defendant  to  move  to 
enter  a  nonsuit.  A  rule  nisi  having  been 
obtained  for  that  purpose — 

Mr.  Serjeant  Storkt  appeared  to  ehew 
cause ;  but,  on  hearing  the  Judge's  report, 
the  Court  called  upon— - 

Mr.  Auttin,  in  support  of  his  rule. — If 
the  plaintiff  was  entitled  at  all  to  sue,  she 
ahottid  have  sued  in  trespass.  There  was, 
however,  not  suffleient  evidence  to  shew 
bar  poBsMston  of  the  pony  at  the  time  of 
the  aeiiure  1^  the  defendant ;  for  it  was 
fited  as  frequently  by  Winslow  as  by  the 
plaintiff.  But,  admitting  that  the  plaintiff 
had  a  suflBcimt  possession  to  maintain 
trespass,  she  has  placed  herself  in  the  situ- 
ation of  a  contractor,  by  the  form  of  action 
which  she  has  ad<^>ted,  and  is,  therefore, 
bound  to  prove  title;  for  an  action  founded 
on  a  contract,  either  express  or  implied, 
vmst  be  brought  in  the  name  of  the  party 
in  whom  the  legal  interest  of  the  subject- 
matter  of  nidi  contract  is  vetted.  The 
Iwal  interest  in  the  chattel,  the  proceeds 
ofwhich  formed  the  sulqect-matter  of  the 
c<mtract  sought  Co  be  enforced  in  diia  «o- 


tion,  was  proved  to  have  been  vested  in  tba 
husband  of  the  plaintiff.  A  right  derived 
from  the  husband  is,  therefore,  the  very 
basis  of  the  acticHi.  The  plaintiff  could  not 
shew  any  contract  to  be  implied  between 
herself  and  the  defendant  without  proving 
that  l^al  right,  for  an  implied  contract  can 
be  proved  only  by  circumstances  which  in 
point  of  law  put  the  parties  into  a  situatioa 
similar  to  that  of  the  parties  to  an  expresa 
oontraet.  Tha  Mdy  circumstance  flora 
whidi  a  contract  between  the  {^ntiff  and 
the  defendant  ooald  be  implied,  was  a  legal 
interest  of  the  plaintiff  in  the  chattel ;  and 
in  this  case  snch  an  interest  must  have  been 
derived  from  the  husband.  The  plaintiff 
has  shewn  no  derivative  title,  nor  proved 
any  right  of  action.  In  Pitmey  v.  Pinnejf 
(1),  Francis  Pinney,  wbo  was  an  executor 
UMned  in  the  will  of  his  father,  but  who 
had  not  obtained  probate,  sold  to  the  plain-' 
tiff  a  horse  and  gig,  whidi  were  part  of  the 
testator's  property ;  the  defendant,  before 
and  after  such  sale,  frequently  used  thenu 
and  finally  took  aww  and  converted  them 
to  his  own  use.  The  purchaser  of  the 
horse  and  gig  brought  trover,  and  It  was 
held  that  the  plaintiff  was  not  entitled  to 
recover  without  proving  that  Francis  Pin- 
nev  had  obtained  probate. 

iMr.  /tutice  Ben/Uy. — There  the  plain- 
tiff had  DO  exclusive  possession  of  the  chat* 
tel ;  and  it  was  observed  by  Lord  Tenter- 
den,  in  his  address  to  the  jury,  "  that,  if  the 
plaintiff  had  proved  a  clear  undisputed 
possession,  it  might  have  been  sufficieaCt 
but  it  appeared  that  the  defendant,  before 
and  afler  the  aale  to  the  plaintiff,  used  the 
horse  and  gig.  Tha  plaintiff  had  no  excla- 
sivc^  possession."] 

Lord  Tenttrdeiu — In  the  case  which  has 
just  been  cited,  both  plaintiff  and  defendant 
were  claimants  in  equal  right.  Here,  though 
the  evidence  was  slight  and  open  to  sus- 
picion, the  plaintiff  was  in  possession  of  the 
pony.  If  she  was  in  possession  at  the  time 
when  it  was  seized,  she  might  clearly  have 
maintained  trespass  against  a  wrong-doer ; 
and  if  she  might  maintain  trespass,  she 
may  waive  the  tort  and  maintain  this  action 
to  recover  the  money  which  was  produced 

(1)  8  B.&C.359:s.e.flM.&B.43r:  6Lsw 
Jaara.K.B.S5S. 
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by  thie  sale  of  the  horsct  and  which  the  de- 
fendant haa  admitted  he  received. 

Mr.  Justice  Bayley. — It  appears  that  the 
plaintiflT  was  acting  in  the  character  of 
owner  of  the  pony,  for  she  fed  it.  In  an 
action  against  a  wrong-doer,  that  is  jtrimA 
fa&e  evidence  of  title  :  if  she  had  sought 
to  recover  the  produce  of  the  chattel  against 
a  person  who  bad  a  cooSicUng  title  to  it, 
ifae  ought  to  have  gone  further ;  but,  as 
against  a  mere  wrong-doer,  not  claiming 
any  title  whatever  to  the  chattel,  I  think 
the  evidence  of  mere  possession  was  suf- 
ficient. The  pUintiff  was  either  ri^tful 
executrix,  or  administratrix  de  ton  tort :  in 
either  case  she  had  a  sufficient  title  to 
enable  her  to  maintain  the  action  for  money 
had  and  received,  against  a  person  who 
wrongfully  retained  in  his  hands  the  pro- 
ceeds of  a  chattel  belonging  to  her  in  one 
of  ttune  characters. 

Mr,  Juttke  LittledaU  concurred. 

Rule  fUtckarged, 


that  of  the  old,  it  is  not  neeetMoj  lAol  fbrc 
ihmld  be  any  formal  eoiuMfftmee  made  to  tke 
tnuteet  of  the  lUe  of  the  new  rood. 

[See  the  above  case,  for  the  above  point, 
in  8  Iaw  Journ.  Mag.  Caaes,  p.  ISl.J 


1830.  7  TBK  KIMO  r.  TBS  IXBABXTAIRS 
July  7.    i         OV  TIBBHBL7. 

Marriage — BantiM — Misnomer. 

In  a  publication  of  banns  of  marriage  the 
mman  nas  married  by  a  name  nhich  had  been 
entered  by  mittetke  tn  the  register-book  of 
haplinu  »hen  the  was  baptized;  but  nhich 
mu  not  her  name,  nor  had  she  ever  been 
knomn  bg  it.  The  mistake  in  such  entry 
was  not  discovered,  until  search  was  made  in 
order  to  have  the  ftimiu  puUished,  No  frond 
was  intended. — Held,  nevertheless,  that  the 
fotblication  of  the  bonne  was  void,  and,  con' 
sequently,  the  marriage  was  invalid. 

[See  this  case,  establishing  the  above 
point,  in  8  Law  Journ.  M^.  C^s,  p.  121.] 


1880.     \  ^      AIMOTT  e.  POIT. 

July  7.  J 

Road-^Stopping  up. 

Where  it  it  proposed  to  slop  ttp  a  road 
under  the  onthority  of  the  general  Turnpike 
Act,  3  Geo,  4.  c.  126,  and  the  tiU  of  the  new 
road  it  taken  by  the  tnuteet  in  exchmgefor 


1 830.     7  DIOKSOV  ANO  ANOTHEK,  ASSUI- 
Oct.  29.  5      NEE8,  e.  WILLIAM  CASS. 

Stamp — Bankrupt — Set-off. 

1.  A  bond  conditioned f  or  tecmring  1,000^, 
interett,  and  bankers'  charget  of  eomimtmm, 
it  not  a  bond  properly  ttamped  with  only  a 
51.  ad  valorem  stamp,  at  a  bond  to  secure  a 
tumexceetUngSOOL  butnoteaceedingl.OQQU, 
according  to  the  Stamp  Act,  fifi  Geo.  3. 
c.  184. 

2.  A  debtor  to  a  bankrupt's  estate  is  en- 
titled to  set  off  in  respect  of  promissory  notes 
of  the  bankrupt  eagerly  sought  by  the  debtor 
for  the  purpose  of  set-off,  after  knowledge  of 
insolvency  and  stopping  of  payfaenl  by  Ai« 
creditor,  provided  A«  had  no  notice  of  an  act 
of  bankruptcy. 

3.  A  debtor  to  a  bankrupt's  estele,  the 
bankruptcy  consisting  of  several  partnert,  it 
not  entitUd  to  set  off  any  debt  which  became 
due  to  himself  qfler  knowUdge  of  an  act  of 
bankrvfacy  committtd  by  any  on*  of  the  bank- 
rupts. 

Debt  upon  a  bond,  dated  the  IGth  of 
November  1824,  whereby  the  defendant 
became  bound  to  the  bankrupts  in  the  sum 
of  2,000/.  The  defendant  craved  oyer  of 
the  condition^  which  was  as  foUowa  ^— 

"  Whereas  the  above*bounden  Robert 
Cass  and  Robert  Smart,  have  opened  an 
account  with  the  said  Oeoive  Hutchinson, 
John  Hutchinson,  Henry  HutchiniOB,  and 
Thomas  Place,  as  bankers,  and  the  said 
G.  H.  &c.,  have  agreed  to  discount  l»Ua 
of  exchange,  and  otherwise  pay  in  advance 
for  the  said  R.  C.  and  R.  S.,  or  either  of 
tliem,  any  sum  or  sums  of  money  not  ex- 
ceeding at  any  one  or  more  times  the  sum 
of  1 ,000/.  in  the  whole,  upon  their  entering 
into  the  above-written  obligation,  together 
with  the  above-bounden  William  Cass,,  who 
hath  consented  and  agreed  to  become  se- 
curity with  the  said  R.  C.  and  R.  S.  for 
the  due  performance  of  the  condition  here- 
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under  written.  Now,  the  condttton  of  the 
ftbove-written  obligation  is  such,  that  if  the 
said  W.  C.  &c.,  or  any  of  them,  either  do 
and  shall  from  time  to  time,  and  at  all 
times  het'eaftert  reimburse*  and  fully  pay 
and  satisfy  the  said  6.  H.  &c.,  all  and 
every  such  sum  and  sums  of  money,  as  they 
the  said  G.  H.  &c.,  shall  advance  and  pay, 
or  be  liable  to  advance  and  pay,  for  or  on 
acronnt  of  their  accepting  or  paying  any 
bill  or  bills  of  exdiange,  drafts,  Sec*  which 
they,  the  said  R.  C.  and  R.  S.,or  either  of 
them,  shall  from  time  to  time  draw  upon, 
or  desire  or  request  to  be  paid  by  them, 
or  any  of  tbem,  for  the  said  R.  C.  and 
R.  S.,  or  either  of  them,  and  also  all  and 
every  other  sum  and  sums  of  money  which 
they,  the  said  G.  H.  &'c.,  shall  have  paid 
or  advanced,  or  become  liable  to  advance, 
or  pay  to  any  person  or  persons,  to,  for,  or 
on  the  credit  of  the  said  R.  C.  and  R.  S,, 
or  either  of  them,  or  otherwise,  on  their  or 
either  of  their  account,  together  with  such 
lawful  chafes  and  allowances  for  advanc- 
ing and  paying  sneh  bill  or  bills,  drafts, 
notes,  securities,  or  engagements,  as  are 
usually  charged  by  bankers  in  such  cases, 
with  lawful  interest,  for  such  sums  as  they 
shall  be  in  advance  or  in  balance  against 
the  said  R.  C.  and  R.  S.,  or  either  of  them ; 
and  also  do  and  shall  from  time  to  time, 
and  at  all  times  hereafter,  well  and  fully 
indemnify  the  said  G.  H.  &c.,  from  and 

X'nst  all  actions,  expenses,  and  demands 
;fa  may  happen  on  account  of  their  ac- 
cepting, paying,  or  satisfying,  all  or  any 
such  bill,  or  lending  &c.,  for  or  on  the 
credit  of  the  said  R.  G.  and  R.  S.,or  other- 
wise on  Uieir  account,  then  the  above- 
written  bond  or  obligation  shall  be  void." 

The  cause  was  referred  to  a  gentleman 
at  the  bar,  who,  in  his  award,  stated  tbe 
following  facts : — 

The  bankrupts,  Hutchinson  &  Co.,  for 
many  years  before  and  until  they  became 
bankrupts,  as  hereinafter  mentioned,  car- 
ried on  business  in  co-partnership  as 
bankers  at  Stockton-upon-Tees,  and  R. 
Cats  and  R.  Smart  carried  on  business  in 
co-partnership  as  linen-drapers  at  the  same 
{Saoe.  Before  and  at  the  time  of  the  bank- 
ruptoy  of  Hutchinson  &  Co.,  R.  Cass  & 
Smart  were  indebted  to  them  in  the  sum  of 
1,591/.  lit,  6d.  for  monies  advanced  at 
Tirioai  times  after  the  e»cntion  of  the 


bond  in  question.  On  Tuesday,  the  13th 
of  December  1825,  there  was  a  run  upon 
the  bank  of  Hutchinson  &  Co.,  which  con- 
tinued to  increase  during  the  next  three 
days;  and  on  Saturday,  the  17th  of  De- 
cember, it  was  generally  known  in  Stock- 
too,  and  to  Cass  &  Smart  amongst  oUiers, 
that  Hutchinson  &  Co.  were  in  great  dif- 
ficulties, and  that  some  persons  refused  to 
take  their  notes.  R.  Cass  &  Smart  con- 
tinued to  receive  them  in  payment  of  ante- 
cedent debts,  and  for  goods  then  sold  and 
delivered  in  their  shop  ;  and,  at  the  close 
of  that  day,  tlie  1 7th  of  December,  they 
had  received  sueh  notes  to  the  amount  of 
190/.  Oo  the  morning  of  Monday,  the 
1 9th  of  December,  before  banking  hours, 
R,  Cass  &  Smart  knew  that  Hutchinson  & 
Co.  had  in  vain  endeavoured  to  procure 
supplies  from  London,  and  that  their  sitn- 
atiou  was  hopeless  ;  bnt,  being  indebted  as 
above  mentioned,  ud  thinking  that  they 
should  be  entitled  to  ut-off  against  that 
debt  any  notes  of  Hutdiinson  &  Co.  re- 
ceived liy  them  in  Uie  course  of  their  bu- 
siness, they  gave  public  notice  that  the 
notes  of.  Hutchinson  &  Co.  would  be  re- 
ceived at  their  shop  as  usual.  The  bank 
was  opened  at  the  usual  hour  (nine  in  the 
morning),  of  the  10th  of  December,  and 
the  clerks  attended ;  but  they  had  orders 
neither  to  receive  nor  pay  any  monies ;  and 
this  was  known  to  R.  Cass  &  Smart  half 
an  hour  after  the  bank  opened.  In  &ct,  no 
business  was  done  at  the  bank  after  it 
dosed,  on  Saturday  the  17th.  In  conse- 
quence of  the  above-mentioned  notice 
given  by.R.  Cass  &  Smart,  on  19Ui  of 
December,  many  persons  resorted  to  their 
shop,  Slid  ikey  received  duriiu  the  morning 
in  discharge  of  antecedent  cwbts,  and  for 
goods  then  sold,  notes  of  Hutdiinson  & 
Co.  to  the  amount  of  260/.,  making  toge- 
ther with  the  notes  received  on  the  17tb, 
a  sum  of  450/.  The  pressure  of  business 
in  the  shop  on  that  morning  was  so  great, 
that  several  persons  desirous  of  pureeing 
goods  were  unable  to  do  so,  and  deposited 
with  R.  Cass  &  Smart  various  sums  in  the 
notes  of  Hutchinson  &  Co.  amounUng  to 
60/.,  upon  condition  that  they  should  at  « 
future  time  be  supplied  with  goods  to  the 
value  of  the  sums  so  deposited;  these  sums 
were  at  the  time  entered  in  a  book  by  a 
clerk  of  Cass  &  Smart,  and  the  parties  a 
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ftw  dijTB  aftenrardf  selected  and  nceifed 
goods  to  the  amount  of  their  respectiTC  de* 
posits.  All  the  goods,  in  respect  of  which 
the  notes  above  mentioned  were  received, 
were  sold  at  the  fair  and  usual  prices.  On 
the  19th  of  December,  G.  Hutchinsonj  H. 
HutchinatHi  and  T.  Place,  committed  acts  of 
bankruptcy,  and  this  was  known  to  R.  Cass 
&  Smart  on  the  same  day,  but  not  until 
ttfter  they  had  rec«ved  the  notes  last- 
mentioned,  amounting  with  those  before 
received  to  510/.  They  afterwards,  on  that 
and  the  followii^  day,  received,  in  panneDt 
for  goods,  notea  of  Hutchinson  &  Co.  to 
the  amoimt  of  tlStk  J.  <flutchinson 
mitted  an  act  of  bankruptcy  in  London  on 
the  1^  of  December,  but  this  was  not 
known  to  R.  Cass  &  Smart  until  the  X4th 
of  that  month.  R.  Cass  &  Smart,  before 
the  commenoement  of  the  action,  paid  to 
the  plaintiffs  241/.  18r.  towards  liqui- 
dation of  die  balance  due  from  them  to  the 
estate  of  the  bankrupt,  leaving  a  debt  of 
1,849/.  14«.  6tL  unpaid;  and  the  defendant, 
William  Cass,  paid  them,  before  the  com- 
mencement of  this  action  66/.,  on  account 
o£  any  sum  that  they  might  be  entitled  to 
neover  from  him  on  the  btmd.  If,  under 
the  drenmstaneet  above  mentioiwd,  W. 
Cass  was  entitled  to  set  off  against  the  debt 
of  1,849/.  14*.  6if.  due  from  R.  Cass  & 
Smart  to  the  plaintiffs,  as  assignees  of 
Hutchinson  &  Co.,  the  whole  of  the  notes 
above  mentioned,  amounting  to  722/.,  the 
damages  assessed  on  the  breaches  sug- 

rted  should  be  reduced  to  567/.  14f. 
be  was  entitled  to  set  oflT  die  sum  of 
AlO/.  above  mentioned,  being  the  aggre- 

gite  of  the  several  sums  received  by  R. 
ass  &  Smart  before  they  knew  of  an  act 
of  bankruptcy  haviiw  been  committed  by 
uy  of  the  persons  m  the  firm  of  Hatch- 
inson  &  Co.,  the  damages  should  be  m- 
•essed  at  7791. 14s.  6if.  If  he  was  entitled 
to  set  off  the  sum  of  450/.  above  mention- 
•d,  die  dam^^  should  be  assessed  at 
BSSL.  1 4$.  6'd. ;  but  if  he  was  not  entitled  to 
set  off  any  notes  so  received,  or  only  1 90/., 
the  amount  of  those  received  on  Saturday, 
the  17th  of  December,  then  the  amount 
of  damages  accordingly. 

The  bond,  in  the  pleadings  mentioned, 
was  stamped  with  a  5/.  stamp  only;  and  if 
that  stamp  should  be  held  to  be  insufficient, 
then,  npon  production  of  dw  brad  duly 


stamped  with  a  iSL  »tma^  and  upon  pay* 
meat  of  the  coats  of  thn  action  by  tha 
plaindfik  to  the  defendant,  to  be  taxed  ia 
the  usual  manner,  the  defendant  is  to  pay 
to  the  plaintiffs  such  sum  as  tb6y  wirald 
have  been  entided  to  receive  from  him  if 
the  bond  had  been  properly  atamped  befora 
the  order  of  reference  was  made. 

Upon  this  award  a  rule  had  been  ob* 
tained  to  enter  the  verdict  for  the  plaintUbi 
with  946/.  damages.   Against  which — 

Mr.  j1lder$<m,  shewed  cause. — He  first 
contended,  that  the  stamp  on  the  bond  waa 
not  sufficient  within  the  B5  Geo.  3.  c.  IM, 
Schedule,  Part  1,  tit.  *■  Bond."  This  is 
not  a  bond  given  as  a  seenrity  for  the  pay- 
ment of  a  definite  and  certain  sum  of 
money,  exceeding  6001,  and  not  es:ceeding 
1,000/.  If  it  were,  the  stamp  would  be 
sufficient.  But  it  is  rather  a  bond  givra 
for  the  "  repayment  of  any  sum  of  money 
to  be  thare^er  lent,  advanced,  or  paid,  or 
which  may  become  due  upon  an  account 
current  ;**  and  the  total  amount  of  the  none^ 
secured  is  uncertain,  and  without  limit ;  it 
fellows  that  a  stamp  of  25/.  was  reqnired. 
The  condition  of  the  bond,  and  not  the 
penalty,  is  to  be  considered  in  aseertainn^ 
the  amount  of  the  sump.  The  cmidition 
here  goes  further  than  the  recital,  which  is 
up  to  1. 000/. ;  for  the  condition  is,  to  pay 
the  money  advanced,  with  ckarget  and 
terett;  and,  therefore,  it  is  a  bond  for  a 
sum  exceeding  1,000^,  and  without  any 
defined  limit.  No  case  has  gone  further 
in  support  of  such  an  instrument  than  to 
lay  down  that  the  inttrett  may  be  added  to 
the  figures  covered  by  the  stamp.  Hits 
leads  to  the  next  questiim,  as  to  the  set-off. 
The  defendant  is  entitled  to  set  <tf  the 
sum  of  510/.  which  R.  Cass  &  Smart  gave 
credit  for  to  the  bankruirts  before  they  knew 
that  any  of  them  had  committed  an  act  <tf 
bankruptcy.  On  this  partt^the  case,  flair* 
kini  y.  fVhitten{l)  is  expressly  in  potn^ 
and  cannot  be  distinguished.  But  the  de- 
fendant also  contends  that  he  has  a  right 
to  deduct  the  sum  of  212/.,  the  amount  of 
the  notes  taken  by  R.  Caas  8c  Smart  after 
they  knew  that  three  of  the  four  partners 
in  the  banking-house  bad  committed  an 
act  of  bankruptcy,  but  before  th^  knew  of 
any  such  act  committed  by  the  other  part- 

(l>  10  B.  &  C.  tl7 ;  s.  e.  8  Law  J.  K3. 1S9. 
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ner.  The  word  "  bankrupt"  in  the  proviso 

at  the  end  of  the  dOth  section  of  the  sta- 
tute 6  Geo.  4.  c.  16,  includes  every  person 
against  whom  the  corntnission  is  taken  out. 
That  must  be  the  construction  of  that 
word,  otherwise  there  will  not  be  that  mu- 
tual credit  which  is  contemplated  by  the 
section.  The  right  of  set-ofTis  to  continue 
until  all  the  partnership  property  is  vested 
in  the  assignees.  Had  there  been  no  act 
of  bankruptcy  by  the  fourth  partner,  the 
assignees  of  the  three  could  not  alone  sue 
Ibr  a  debt  due  to  the  four;  and  this  is 
the  proper  test  by  which  to  try  this  ques- 
tion. 

Mr.  Arehbold,  contrS. — The  stamp  was 
sufficient,  as  the  security  was  substantially 
for  the  principal  sum  not  exceeding  1,000/. 
The  charges  for  commission  are  allowable 
for  the  purposes  of  stamp,  the  same  as  in- 
terest. Then,  as  to  the  set-off— Neither 
of  the  sums  ought  to  be  allowed,  notwith- 
standing the  case  of  Hawkms  v.  WhUten. 
Cass  &  Smart  knew,  at  the  time  they  took 
the  notes,  that  the  bankers  were  insolvent, 
intending  at  the  same  time  to  get  twenty 
ahilh'ngs  in  the  pound  on  their  own  debt, 
and  to  defeat  that  which  is  the  principal 
object  of  the  bankrupt  law,  the  equal  dis- 
tribution of  the  bankrupt's  estate  among 
the  creditors.  But  if  the  Court  should  be 
of  opinion  that  the  defendant  is  entitled 
to  set-off  as  to  the  notes  taken  before 
notice  of  any  act  of  bankruptcy,  still  the 
defendant  is  not  entitled  to  set  off  the  sum 
of  212/.,  the  amount  of  the  notes  which 
Cass  &  Smart  took  after  they  knew  of  an 
act  of  bankruptcy  committed  by  three  of 
the  fear  partners.  Aeommtssionmighthave 
issued  against  those  three ;  and  though  no 
act  of  hanfcmptey  had  been  committed  by 
the  fburth.  in  an  action  by  the  assignees  of 
the  three,  and  that  fourth,  against  Cass  & 
Smart,  they  could  not  have  set  off  the 
notes  taken  after  notice  of  an  act  of  bank- 
ruptcy by  the  three. 

[Afr.  Justice  Bayley. — There  was  a  case 
lately  in  the  Common  Pleas,  Craven  v. 
BimmUm  (2),  bearing  on  this  point.] 

The  Court  look  time  to  consider ;  and, 
on  the  following  day,  the  learned  Judges 
delivered  their  opinions  as  follows : — 

(3)  6  BiDg.  734. 


Mr*  Justice  Bayley. — ^The  case  raised 
three  questions  ;  one  as  to  the  sufficiency 
of  the  stamp;  the  second  and  third,  as  to 
the  right  of  the  defendant  to  set  off  certain 
sums  of  money  in  respect  of  bankers*  notes 
taken  in  payment  by  R.  Cass  &  Smart. 
Tlie  question  as  to  the  stamp,  was,  whe- 
ther the  bond  was  to  be  considered  as  one 
given  to  secure  a  sum  of  money  exceeding 
500/.  but  not  exceeding  1,000/.,  within  the 
55  Geo.  8.  c.  184,  Schedule,  Part  1,  tit. 
"  Bond.'*  Accordii^  to  die  recital  and 
the  condition,  the  bond  was  to  be  a  security, 
not  only  for  the  sum  of  1,000/.  actually 
advanced,  but  also  for  such  commission  as 
the  bankers  usually  charge  on  such  ad- 
vances. The  sum  payable  as  commission 
(whatever  it  may  he)  must  be  ullta  the 
sum  of  1 ,000/. ;  therefore  the  stamp  being 
that  required  for  no  more  than  1,000/.  is 
too  low ;  the  stamp  is  therefore  insufficient, 
independent  of  the  interest. 

The  next  question  arises  on  the  claim 
made  by  the  defendant  to  set  off  the  sum 
of  510/.,  being  the  amount  of  notes  issued 
by  the  banking-house,  and  taken  in  pay- 
ment by  R.  Cass  &  Smart,  after  they  knew 
that  the  bankers  were  in  a  state  of  insol- 
vency,  or  had  suspended  their  payments, 
but  before  they  knew  that  any  members  of 
the  firm  had  committed  "an  act  of  bank- 
ruptcy. Upon  this,  the  case  of  Hawkins  v. 
JrhUten,  so  lately  decided  by  this  Court,  is 
a  decisive  authority  to  shew,  that  they  are 
entitled  to  set  off  that  sum.  But  the  de- 
fendant also  claims  to  set  off  a  further  sum 
of  212/.,  the  amount  of  the  bankers'  notes 
which  R.  Cass  &  Smart  received  in  pay- 
ment after  they  knew  that  three  of  the  four 
members  of  the  banking-house  bad  com- 
mitted an  act  of  bankruptcy,  but  before 
they  knew  that  the  fourth  had  committed 
any  such  act.  This  raises  the  third  ques- 
tion, which  is,  whether  the  defendant  is 
entitled  to  set  off  that  sum  by  the  6  Geo.  4. 
c.  16.  s.  50,  which  gives  the  right  to  set- 
off in  alt  cases,  "  provided  that  the  person 
claiming  the  benefit  of  such  set-off  had  not, 
when  such  credit  was  given,  notice  of  an 
act  of  bankruptcy  by  such  bankrupt  com- 
mitted." The  point  then  is,  whether  the 
word  "bankrupt"  u,  in  this  case,  to  bo 
construed  bankrupts ;  whether  it  be  neces- 
sary, to  deprive  a  party  of  the  right  to  set- 
off, that,  at  the  time  when  the  credit  was 
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giveD  or  the  debt  contracted,  be  should 
hare  had  notice  of  an  act .  of  bankruptcy, 
committed  by  every  member  of  the  firm, 
or  only  whether  notice  of  aii  act  by  one 
such  member  is  sufficient  to  atop  the  right 
of  set'off.  The  language  of  the  clause  is 
not  very  distinct.  Whenever  there  is  any 
reasonable  doubt  upon  the  words  of  the 
act,  such  construction  is,  by  section  135, 
to  be  put  upon  them  as  shall  be  most  be- 
neficiu  to  the  general  body  of  creditors* 
The  act,  1^  section  16,  authorizes  any  cre-> 
ditor,  whose  debt  is  sufficient  to  entitle  him 
to  petition  for  a  commission  against  the 
partners  of  a  firm,  to  petition  against  one 
or  more  of  such  partners.  Had  such  a 
commission  issued  against  the  three,  and 
had  an  action  been  brought  upon  the  bond 
by  the  assignees  of  the  three  partners  and 
by  the  fourth  partner,  the  defendant  could 
not  have  set  off  the  notes  which  R.  Cass  & 
Smart  took  after  they  knew  that  the  three, 
against  whom  the  commission  issued,  had 
committed  an  act  of  bankruptcy  ;  because 
then  they  would  have  had,  within  the  clear 
meaning  of  the  proviso,  notice  of  an  act  of 
bankruptcy  by  the  bankrupts  committed. 
Here,  U.  Cass  Sc  Smart,  at  the  time  when 
they  gave  the  credit,  knew  that  there  was 
an  infirmity  as  to  some  of  the  persons 
constituting  the  banking  partnership.  Be- 
sides, an  act  of  bankruptcy  by  one  of 
several  partners,  is  to  some  extent  a  dis- 
solution of  the  partnership  as  between  him 
and  others,  so  far  that  he  cannot  afterwards 
bind  the  others.  In  Hague  v.  Scott  {3% 
Lord  Mansfield  says,  **  An  act  of  bank- 
ruptcy by  one  partner  is  to  many  purposes 
a  dissolution  of  the  partnership,  by  virtue 
of  the  relation  in  the  statutes,  which  avoid 
all  the  acts  of  a  bankrupt  from  the  day  of 
hia  bankruptcy ;  and,  from  the  necessity  of 
the  thing,  all  his  property  being  vested  in 
the  assignees,  who  cannot  carry  on  a  trade. 
In  Craven  v.  Edmondton,  in  the  Common 
Pleas,  which  I  mentioned  yesterday,  a  pay- 
ment by  a  partner  who  had  committed  an 
act  of  bankruptcy,  of  a  partnership-debt 
due  before  the  bankruptcy,  to  a  creditor 
who  had  notice  of  the  act  of  bankruptcy, 
was  held  not  to  be  protected  by  the  82nd 
section  of  the  Bankrupt  Act,  6  Geo.  4.  c. 
16,  which  renders  payment  made  by  any 
bankrupt  before  the  issuing  of  the  commia* 
(S)  CltsdiaCoivp.4W. 


sion,  valid,  "  provided  the  person  dealing 

with  the  bankrupt  had  not,  at  the  time  of 
such  payment  by  or  to  such  bankrupt,  notice 
of  any  act  of  bankruptcy  by  such  bankrupt 
committed."  The  same  argument  was  then 
addressed  to  that  Court  as  has  now  been 
addressed  to  us,  that — in  order  to  render 
the  defendant  liable,  there  should  have  been 
notice  of  an  act  of  bankruptcy  committed 
by  all;  and  it  was  said  that  the  bankrupt 
partner  was  agent  for  the  solvent  partner  as 
to  engagements  and  debts  incurred  before 
the  act  of  bankruptcy ;  but  it  was  held, 
that  the  act  of  bankruptcy,  made  the  as- 
signees and  the  solvent  partner  tenants  in 
common,  and  (hat  the  defendant  having  had 
notice  of  the  act  of  bankruptcy,  must  have 
either  known  that  the  agency  of  the  bank- 
rupt-partner was  destroyed,  or  capable  of 
being  destroyed  by  a  subsequent  commis- 
sion. Now,  where  there  are  several  part- 
ners, if  one  who  has  committed  an  act  of 
bankruptcy,  be  thereby  disqualiBed  fronn 
acting  as  agent  to  the  others,  so  as  to  make 
a  payment  binding  on  a  solvent  partner, 
must  not  he  be  disquali6ed  from  makii^  that 
partner  liable  for  a  debt  contracted  by  him; 
the  party,  with  whom  such  debt  is  con- 
tracted, knowing  at  the  time  that  there  ii  an 
infirmity  in  the  house?  I  think,  giving  a 
reasonable  construction  to  the  words  of  the 
proviso,  they  should  be  read,  "  provided 
tliat  the  person  claiming  the  benefit  of  such 
set-off  had  not,  when  such  credit  was  given, 
notice  of  an  act  of  bankruptcy  by  any  of 
the  bankrupts  committed."  1  am  therefore 
of  opinion,  that  the  defendant  is  entitled  to 
deduct  the  5IQ/.,  but  not  the  HZL 

Mr,  Juttice  Littledale. — I  am  of  the  same 
opinion ;  and,  with  regard  to  the  set-off,  I 
entirely  agree  witli  my  Brother  Bayley,  tliat 
notice  of  an  act  of  bankruptcy  by  the  three, 
put  an  end  to  all  mutuality  between  the 
parties. 

Mr.  Justice  Parke. — I  concur  in  opinion 
with  my  learned  Brothers.  I  yield  with 
great  reluctance  to  the  objection  taken  to 
the  stamp,  but  I  think  it  well  founded,  be- 
cause the  charges,  independent  of  interest, 
would  of  necessity  make  the  sum  exceed 
1,000/.  As  to  the  set-oflT,  the  case  of 
Hawkins  v.  IVhiUen  is  decisive  to  shew  that 
R.  Cass  &  Smart  are  entitled  to  set  off  the 
610/.  But,  as  to  the  £12^,  1  am  of  opinion 
that  the  defendants  had  nott  by  6  Gto,  4. 
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e.  16.  t.  50,  any  right  to  set  it  off.  That 
section  which  governs  this  point,  has  the  same 
object  in  view,  as  Sir  Samuel  Romilly's  Act 
(46  Geo.  3.C.  135),  bat  with  this  alteration, 
that  notice  of  insolvency,  when  the  debt 
was  contracted  or  credit  given,  shall  no 
Imager  deprive  a  person  claiming  the  benefit 
of  set-off  of  that  benefit ;  and  as,  under 
Sir  Samnel  Romilly's  Act,  if  one  of  several 
ptrtnen  had  committed  an  act  of  bank- 
ruptcy, a  party  who  afterwards  took  a  pro- 
misiory  note  of  all  the  partners,  could  not, 
after  a  o<Hnmission  had  iaaued  against  the 
ibur,  in  an  action  brought  by  the  assignees, 
•et  off  the  debt  accruug  on  that  note ;  so 
neither  can  he,  according  to  the  present 
bankrupt  law,  if,  afler  an  act  of  bankruptcy 
1^  one  partner,  and  notice  thereof,  he  takes 
a  similar  promissory  note,  set  off  the  amount 
of  such  note  against  a  debt  doe  to  the  part- 
nership estate.  The  rule  will,  therefore^ 
be  drnni  up  accordingly. 


1 830.     *>  TATIOE  AND  OTHiaS  V.  CLOTBS, 

Oct.  $9.  3    xxBotTTBix  or  clown. 
BaU-hond—jimtt, 

1 .  Whether  the  defendant  in  the  wrU  mu 
arretted  or  not,  is  a  ^ttion  wMeh  Aumot  he 
raited  by  the  deJkndaM,  in  an  action  on  the 
h^^botidt 

•  9.  Nor  can  the  fact  of  the  sheriff  having 
rtlamed  non  est  inventut  to  the  wrU,  be  set 
up  as  a  defence  to  such  action. 

Debt  by  assignee  of  a  bail-bond.  The  de- 
fendant pleaded  Non  est  faettm,Non  detinett 
and  other  pleas,  upon  which  no  point  was 
made  afterwards.  The  cause  was  tried,  at 
the  London  Sittings,  before  Lord  Tenter- 
den,  after  Trinity  term,  18S9,  when  the  fol- 
lowing appeared  to  be  the  principal  facts : — 

On  the  18th  of  March  18S8,  a  bill  of 
'Middlesex  was  sued  out  by  the  plaintiffs 
aninst  one  Holman,  directed  to  the  sheriff 
of  Middlesex,  and  returnable  on  Wednes- 
day next  after  fifteen  days  of  Easter, 
'{April  88) ;  it  was  delivered  on  the  same 
day  to  the  sheriff  of  Mid^esex  to  be  exe- 
cuted. Holman  called  several  times  at  the 
-bonw  of  Mr.  Loftuit  whi<rfi  is  witfaia  the 
ToL.TUI.K3. 


bailiwick  of  the  sheriff,  between  the  period 
when  the  precept  was  so  delivered  and  the 
return,  but  he  was  not  arrested ;  and  he  left 
the  county  of  Middlesex  before  the  return, 
and  never  came  back.  A  bail-bond  was  exe- 
cuted for  the  due  appearance  of  Holman, 
by  one  W.  H.  Fenn,  and  the  deceased, 
Leonard  Clowes,  on  the  Slit  of  Marek* 
before  the  precept  was  returnable ;  it  was , 
taken  by  the  sheriff,  but  was  not  «ceeuted 
by  Holman.  Tbe  sheriff  was  ruled  by 
^intiffs  to  return  the  bill  of  Middlesex  on 
the  23rd  of  April ;  he  retunied  non  est  in- 
ventus;  bat  he  was  afterwards  ruled  to 
bring  in  the  body.  Upon  the  atborniea  of 
the  plaintiffs  being  informed  by  the  ^eriff 
that  he  had  returned  non  est  invenlns,  they 
abandoned  the  rule  to  bring  in  the  body. 
On  the  X8th  of  April  bail  above  was  put 
in  for  Holman,  it  was  excepted  to  by  tho 
plaintifia,  and  notice  was  given  of  aading 
and  justifying  bail,  Irat  tbe  bail  were  not 
justiSed.  Tbe  sheriff  assigned  tbe  bail- 
bond  to  tin  plaintifBi  on  tu  7th  of  June. 
Upon  these  acta  the  phuntiff  obtuned  a 
Tcrdict ;  a  role  was  afkenrards  obtaiMd  to 
aetitaside;  butnow,tfaeCourtcalledi90»-^ 
Mr.  Comyn,  for  the  defendant,  in  st^pport 
of  the  rule.— This  action  is  Iwougbt  merely 
to  take  the  money  from  the  estate  of  t^ 
deceased,  the  bail,  in  order  to  relieve  the 
sheriff.  The  bond  was  a  vcduntary  bail- 
bond,  and  therefore  vmd;  and  the  defoidant 
nay  avail  biinsdf  of  such  an  anawer  to  tbe 
present  action,  under  the  plea  of  non  eU 
faetam,  or  that  of  non  dettaet— Z*AOMfMM  r. 
B^tck imder  the  orenmslaaeMf  tbe 
Aeriff  had  no  right  lo  take  a  bail-hood. 
No  doubt  there  uMd  not  have  been  an  arreat 
by  coTpmal  touch,  where  •  bul-bond  haa 
been  given ;  but  in  this  case,  it  does  not 
appear  that  at  any  time  before  tbe  return  of 
the  writ,  it  was  ever  known  by  Holman 
that  there  was  a  writ  out  i^ainst  him ;  nor 
does  it  appear  that  he  was  m  the  oouoty  at 
the  time  of  the  execution  of  the  bond. 
The  contrary  appears,  from  the  return  sub- 
sequently made  by  the  sheriff ;  and,  irbeing 
so,  the  bond  . ought  not  to  have  been  taken. 
-The  plaiotiffii  ruled  the  sheriff  to  bring  in 
the  body;  he  informed  them  that  he  had 
retnmea  mm  est  ineentust  nptm  which  tb^ 
abandoned  the  rule.  Their  proper  remedy, 

(1)  4  Mau&SBlv.8S8. 
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thercforei  van  by  action  agaioit  the  sheriff 
for  a  faUe  returo,  if  they  afierwards  believed 
that  a  valid  txHid  had  been  taken ;  to  pro- 
ceed against  bail,  under  such  ciretunstances, 
is  inconsistent  with  the  pUintiffs'  own  pro- 
ceedings. 

Mr,  JRwhttrdi,  contrfti  wu  stopped  by 
the  Court. 

Mr*  Juliet  BayUtf^ — think  the  ease  of 
Htttfky  T.  FUu^aid  (2)  is  an  express  au* 
thority,  that,  on  the  plea  of  non  eit  factum, 
the  only  question  is«  whether  or  not  the 
bond  was  executed  by  the  defendant.  Such 
execution  is  binding,  unless  it  be  shewn 
that  the  bond  was  given  under  circumatanoee 
which  would  render  it  void  in  law.  There 
is  here  bo  such  proof;  it  ia  merdy  sujg^ested 
that  Holman  was  not  in  the  county  at  the 
tine ;  but  there  is  no  evidence  of  diis,  nor 
anything  to  shew  that  the  bond  was  gif«s 
withoot  his  knoniedge;  I  think  the  bail  are 
estopped  by  their  own  ae^  from  saying  that 
there  was  no  arrest.  Then  as  to  the  retom 
«f  noa  est  wiemfaf ,  that  does  not  come  in 
qnestion  in  these  pleadings.  The  sheriff  may 
have  acted  under  a  mistake ;  but  although 
he  may  be  liable  for  a  false  return*  that 
does  not  take  away  the  plaintiff'  right  to 
recover  on  the  bail-bond,  nor  did  it  disqtM* 
lify  the  sheriff  from  assigning  it. 

Mr.  JuHiee  LitUtdalt  eoncnrred. 

Mr*  Justice  Parke. — I  also  tfabk  that  the 
^stion,  wbedicr  or  not  this  security  was 
nlid  when  given,  is  not  albcted  \^  the 
matter  aubseqnent,  dthoof^  that  mif^ 
have  h«an  a  grennd  for  apfdying  to  the 
equttahle  jorisdiction  of  the  Court.  The 
case  in  JStrmtge  shews  that  the  allegation  of 
an  arreet  n  not  traversable  in  this  action. 


Rule  diseharged. 


Oat.  29. 


} 


SIOTB  P.  JONXB  AHB  OTHERS. 


Inftoture  Act»~^Commig*ioners'  Accounti. 

TMedaumm  mebmre  aeU,  whieh  dirtels 
tAc  aosiiiibfiinwrs  mmuatiy  to  pau  tktir  ac 
oonnft,  it  flireeftir^  onty;  and  the  circum- 
etonet  i^tkeir  kaomg  negUcied  their  dutjf  in 
ikh  rmpeetidoetnotrenderwoidiheirwmmmt 

(*)iaba.«iB. 


of  dittreti,  for  a  part  ^  by-gone  nwu  unac~ 
counted  for.  T/te  rmtedy  againtt  them,  is 
to  be  sought  by  appeal,  or  by  application  to 
the  Court  for  a  taandamu  commmuliitg  them 
to  pttu  their  oeooioUf. 

This  was  an  action  of  trespaaa. — It  cama 
before  the  Court  open  a  detnurrer ;  but  a 
Blatenent  of  die  ^adh^  is  not  necessary, 

in  order  to  give  the  point,  which  was  a  ahtHrt 
one,  and  arose  upon  the  fidlowing  facts  dis* 
closed  by  the  pleadings. 

A  lo4»I  tnclosure  act,  after  giving  the 
usual  powers  to  the  commissioDers,  directed 
that  the  expense  of  carrying  the  act  into 
execution,  and  the  chai^^  of  the  commis- 
sioners and  the  persons  to  be  onployed  by 
them,  should  be  defrayed  by  the  persons 
who  were  interested  in  the  knds  to  b« 
allotted;  that  these  expeuas  should  be 
levied  according  to  the  directims  of  the 
Genera]  Indosure  Act,  41  Geo.  3.  &  109, 
a.  29,  which  gave  a  power  of  levying  the 
different  proportions  by  warrant  of  distress. 
Then  came  the  provision,  upon  which  the 
question  in  the  cause  turned.  The  com- 
missioners were  directed  once  a  year  to  lay 
before  a  J  uatice  of  the  Peace  for  the  conniy, 
a  statement  of  their  receipts  and  payments, 
and  of  all  that  was  due  to  them  for  their 
own  trouble  and  expenses;  and  that  no 
item  in  such  stateaaent  should  be  bindii^, 
unhiss  it  should  have  been  duly  allowed  by 
Bucb  juetice. 

In  the  present  case,  the  comnussioners 
h«d  levied  upon  the  giiods  of  the  plaintiff, 
who  was  a  peraon  interested  in  the  allot- 
ments, for  his  proportion  of  the  expenaea  ; 
a  part  of  the  sum  so  levied  was  in  respebt 
of  money  due  for  their  own  trouble  and  ex- 
penses during  several  preceding  years,  aod 
had  not  been  annually  accounted  for  ac- 
eording  to  the  directions  of  the  act. 

Upon  these  facts,  the  question  was,  whe- 
ther the  neglect  of  duty  in  this  respect  by 
the  oommiisioners,  rendered  their  warrmat 
of  distress  void  \  whether,  in  short,  tbeic 
ftUfilling  their  duty,  in  respact  of  their  ae* 
counts,  was  a  condition  jfHrecedeat  to  their 
levying  any  money.    If  it  was  a  ctmdition 
precedent,  the  warraotof  the  oommissioaere 
was  void,  and  the  plaintiff  was  entitled  to 
maintain  this  action. 

Mr,  Kelly,  who  appeared  for  the  pl---^- 
tiAi  obnvTvd  tlurt  toe  nun  point  «eruun]^ 


Digitized  by 


TRINITY  TERM,  1880. 


405 


appeared  to  have  been  decided  against  him 
in  the  case  of  Doe  d.  Harris  v.  Bodenham(l), 
in  which  the  Court  had  held,  that  the  cir- 
cumstance of  the  commissioners  not  having 
obeyed  the  directions  of  the  act,  in  respect 
of  the  pauing  of  their  accounts,  could  not 
be  taken  advantage  of  in  answer  to  their 
warrant  of  distress.  He  soaght,  however, 
to  distinguish  that  case  A'oin  the  present 
upon  a  fact  not  material  to  the  main  point. 
Mr.  B.  Andrews,  contr^  was  stopped. 

The  Court  observed,  that  the  point  had 
been  decided  in  the  case  of  Doe  d.  Harris  v. 
Bodenham :  that  case  was  not  distinguish- 
able  from  the  present; — and  that  the  remedy 
against  the  commissioners  must  be  sought 
by  appeal)  or  by  an  application  to  the  Court 
for  a  mandamus  to  them,  commanding  them 
to  deliver  in  their  accounts ;  and  that  they 
were  etititled  to  levy  the  money,  though 
they  had  not  duly  accounted  for  that  which 
they  bad  previously  received. 

JudgmeiUfor  the  defeadanttt 


1 830.     *>  HAKCOCK  V.  PODKOBK,  IXBCU- 
Oct.  28.  3  TRIX. 

ExeeiUor — Funered  Expeneet. 

Where  an  estate  proved  to  be  intolveni,  no 
more  than  iOh  wu  allowed  to  the  executoft 
a$  against  a  creditor  for  the  funeral  of  the 
deceased,  whose  station  in  life  was  thai  of  a 
Captain  in  the  army,  although  the  executor, 
under  a  belief  that  the  estate  was  fulhf  sol- 
vent, had  expended  791. 

This  was  an  action  against  the  defendant 
as  executrix. 

The  defendant  pleaded,  plene  administra- 
mt.  The  plaintiff  replied,  assets  unadmi- 
nistered ;  upon  which,  issue  was  joined. 

The  cause  was  tried,  before  Mr.  Justice 
Jerris,  at  the  Summer  Great  Sessions  for 
the  countyof  Chester,  1829,  when,  the  plain- 
tiff having  made  out  a  prtmd  facie  case  by 
proof  of  the  probate,  which  was  stamped  to 
cover  a  sum  above  t,000/.  and  under  3,000^ 
the  defendant  proved,  that  od  the  death  of 

(1)  9BirB.fkCi«ak495. 


the  testator,  who  had  been  a  captain  In  the 
army,  and  who  was  on  half-pay  at  the  time 
of  his  death  in  IStS,  the  property  which 
belonged  to  liim,  and  which  came  into  the 
hands  of  the  defendant  as  executrix, 
amounted  only  to  \&9l.,  and  that  she  had 
paid  7^L  for  funeral  expenses,  and  S6l,  for 
probate  duty.  By  the  advice  of  her  solici- 
tor, when  she  obtained  the  probate,  she  had 
sworn  to  property  under  3,000^.,  having 
been  in  expectation  of  recovering  more.than 
2,000^.  by  a  suit  in  Chancery,  which  had 
been  commenced  by  her  testator,  and  was 
still  pending.  Upon  these  facts,  the  learned 
Judge  said,  that  ne  was  of  opinion  on  this 
evidence,  that  the  two  sums  of  55/.  and  79/. 
were  sufficient  to  cover  the  assets ;  and 
that  the  action  was  answered.  Upon  this, 
the  plaintiff's  counsel,  witliout  addressing 
the  jury,  or  desiring  any  question  to  be  lelt 
to  them,  elected  to  be  nonsuited. 

In  the  following  term,  a  rule  was  obtain- 
ed for  setting  aside  the  nonsuit,  on  the 
.ground,  first,  that  79/.  was  too  large  a  sum 
to  be  allowed  for  funeral  expenses  as 
against  a  creditor;  and  secondly,  that  under 
the  circumstances,  the  55l.  for  stamp  duty 
ought  not  to  have  been  expended ;  or 
ought  to  have  been  obtained  back  from  the 
proper  officer,  when  it  was  discovered  that 
It  had  been  fruitlessly  expended.  Upon 
the  latter  point,  the  Court  gave  no  opinion. 

Mr,  J.  Jermi  sliewed  cause ;  contending, 
first,  that  the  plaintiff's  counsel  having 
chosen  to  be  nonsuited,  vrithout  requiring 
that  any  question  should  be  led  to  the  jury, 
the  plaintiff  had  now  no  right  to  a  new 
trial:  Kindred  v.  Bagg  (1),  Butler  v.  Dorant 
(2),  Robinson  v.  Cook(3),  Eltworthy  v. 
Bird  (4).  But,  upon  the  question  itself, 
he  submitted  that  the  expense  for  the  fune- 
ral was  not  too  large,  considering  the  sta- 
tion in  life  of  the  deceased,  and  the  expec- 
tation which,  at  the  time,  was  entertained  of 
the  realizing  a  considerable  sum  as  assets. 
He  admitted,  the  case  would  be  different  if 
it  were  known  at  the  time  that  the  estate 
was  insolvent ;  he  referred  to  Su^  v.  Aw- 

(l>  1  TsuBt.  10. 
(<)  3  Tamt.  tt9. 

(S)  6T8nDt.SS«. 
(4)  M'Clel.  69. 
<5)  S  Atk.  119. 
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Mr.  CoUingltatiif  contr&. — At  all  events, 
the  sum  claimed  for  the  funeral  expenses  is 
excessive,  allowing  that  the  strict  rule  laid 
down  in  SheUy's  ease  (6),  may  be  relaxed  in 
favour  of  an  executor  who  has  no  reason  to 
believe  the  estate  will  be  insolvent 

Tke  Court  took  time  to  consider ;  and,  on 
the  following  day,  their  opinion  was  deliver- 
ed by — 

Mr.  Justice  Baylty. — [After  stating  the 
pleadings  and  the  facts,  the  learned  Judge 
proceeded]— We  all  think  that  79/.  was 
too  large  a  sum  to  be  allowed  in  the  pre> 
sent  case.  The  rule  as  against  a  creditor 
is,  that  no  more  shall  be  allowed  for  a  fu- 
neral than  is  necessary;  for  considering 
what  is  necessary,  regard  must  undoubtedly 
be  had  to  the  degree  and  condition  in  life 
of  the  party.  In  SheHf/^M  case.  Lord  Holt 
says,  that  for  "  strictness,  no  funeral  ex- 
penses are  allowable  against  a  creditor,  ex- 
cept for  the  coffin,  ringing  the  bell,  parson, 
clerk,  and  hearers*  fees,  but  not  for  pall  or 
ornaments."  In  Stagv.  Punter^  Lord  Havd- 
wicke  says,  **  when  a  person  dies  insolvent, 
the  rule  is,  that  no  more  sliall  be  allowed 
for  a  funeral  than  is  necessary,  at  first  only 
40«.,  then  and  at  last  10/."  The  last- 
mentioned  sum  may  perhaps  at  the  present 
day,  be  less  than  what  should  reasonably  be 
allowed  for  a  person  of  condition;  but  we 
all  Uiink  that  79/>  is  a  larger  sum  than 
ought  to  be  allowed  against  a  creditor,  for 
the  funeral  of  a  person  in  the  degree  and 
condition  of  life  of  this  testator.  Tliere 
ought  therefore  to  be  a  new  trial,  unless  the 
de^ndant  will  consent  to  let  the  plaintiff 
enter  up  judgment  de  horns  Icsiatoris,  for 
such  a  sum  as,  after  allowing  for  a  liberal 
Aineral,  say  20/.  and  551.  for  probate  duty, 
would  remain  in  her  hands.  But  as  it  is 
said  the  plaintiff's  counsel  elected  to  be 
nonsuited,  without  desiring  any  point  should 
be  submitted  to  the  jury,  the  rule  must  be 
made  absolute  without  costs. 

^ule  o&io/tite,  unlets  4"^. 

(6)  1  Salk.  S96. 


1890.     >    DOE  d.    ZDWARD  iOKU  V. 
Oct.  29.  i  mCBAXD  0WXM8. 

Devise. 

A  devise  in  terms  which  would  give  an  etlaU 
tail,  aJUr  a  U/e  estate.  Proviso  that  the 
devisee  should,  on  his  surviving  the  tenant  for 
life,  pay  A,  B.  51.  .—Held,  f&al  this 
£d  not  et^rge  the  estate  tail  n(o  am  ett^ 
infee. 

This  was  an  ejectment  for  property  in  the 
county  of  Salop,  tried  before  Mr.  Serjeant 
Taddy,  at  the  Summer  Assizes  for  that 
county  in  1829,  when  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of 
this  Court  on  the  folbwing — 

CASE. 

In  1788,  Benjamin  Jones,  from  whom, 
originally,  the  parties  derived  titlci  devised 
bis  property  as  follows ; — 

"  I  give  and  bequeath  to  my  loving  wife, 
Elizabeth,  my  real  estate  for  her  life,,  and 
then  to  be  relinquished  to  my  son,  Benjamin 
Jones,  at  her  decease.  My  will  and  mind 
is,  that  if  it  should  so  happen  that  my  son 
Benjamin  should  die  without  issue,  that  my 
real  estate  shall  go  equally  between  my 
daughter  Mary  and  my  daughter  Sarah, 
fur  the  life  of  my  daughter  Nlary,  and  at 
her  death,  the  whole  of  my  real  estate  I 
bequeath  to  my  daughter  Sarah,  and  her 
heirs.  The  rest  of  my  personal  estate  I 
give  and  bequeath  to  my  wife  Elizabeth, 
and  my  son  Benjamin,  equally,  share  and 
share  alike.  My  will  and  mind  u,  that 
if  my  son  Benjamin  should  survive  hia 
mother,  that  he  pay  his  sister  Sarah  the 
sum  of  5/.  within  the  apace  of  twelve  months 
after  their  mother's  decease."  He  then  added 
some  directions  as  to  the  wife's  share  of  the 
personalty,  and  left  her  and  his  son  Beiya- 
min  executors. 

By  a  deed,  hearing  date  in  December 
1795,  and  reciting  in  part  the  above  will  of 
Benjamin  Jones  then  deceased,  Elizabeth 
tlie  widow  of  the  testator,  Benjamin  his  eon, 
and  Mary  and  Sarah  his  daughters,  with 
their  respective  husbands,  exchanged *put 
of  the  devised  premises  with  one  Hfilliam 
Owen,  for  the  premises  claimed  in  thiz 
ejectment,  which  by  the  same  deed  were 
conveyed  to  the  uses  pointed  out  in  the 
wiU. 
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Beqanoio  JoDei»  the  younger,  died  in  hit 
mother's  lifetime,  leaving  his  son  John  his 
heir-at-law,  who  conveyed  the  premiseB  in 
question  to  the  lessor  of  the  plaintiflT,  and 
died  without  issue  before  the  day  of  the 
demise.  Mary  and  Sarali  were  also  dead  at 
that  period,  and  the  defendant  was  the  son 
and  heir-at-law  of  Sarah. 

Upon  this  case  several  questions  were 
raised  ibr  the  opinion  of  the  Court ;  but  it 
became  ijeeessary  to  decide  only  that  which 
turned  upon  the  title  claimed  under  the  will 
and  deed ;  and  upon  those  the  question  was, 
whether  the  lessor  of  the  plaintilF  had  any 
legal  title. 

Mu  Dxxm  for  the  lessor  of  the  plaintiff 
— 7he  testator  gave  an  estate  for  life  to 
Elizabeth  the  widow,  and  afler  her  death, 
an  estate  in  fee  to  Benjamin  the  son  ;  but  if 
at  the  time  of  her  death,  he  should  have 
died  and  lefl  no  issue  surviving  him  at  the 
time  of  her  death,  then  there  is  an  execu- 
tory devise  to  Mary  and  Sarah,  for  the  life 
of  Mary,  and  to  Sarah  and  her  heirs  after- 
wards. The  devise  to  Mary  and  Sarah 
never  took  effect,  for  there  was  the  issue  of 
Benjamin  living  at  the  time  of  his  death. 
The  intention  of  the  testator  was,  that  the 
bequest  should  operate  in  favour  of  his 
daughters,  not  by  way  of  remainder,  hut  as 
an  executory  devise,  contingent  on  the 
failure  of  issue  of  Benjamin  at  his  death,  if 
that  should  happen  in  the  lifetime  of  his 
mother  :  Roe  d.  Sheers  v.  Jeffery  ( 1 )  is  in  this 
respect  the  same  as  the  present  case ;  but  if 
the  Court  should  think  there  is  any  material 
difference  between  the  expressions  "dying 
without  issue,"  and  *'  leaving  no  issue,", 
this  part  of  the  argument  undoubtedly  can- 
not be  maintained.   The  simple  fact  of  the 

S'ving  the  life  estate,  shews  the  intention  of 
e  tratator  to  confine  to  the  first  taker. 
But  there  is  another  circumstance  in  this 
case,  shewing  the  intention  of  the  testator. 
He  directs  Benjamin,  if  he  should  survive 
his  mother,  to  pay  Sarah  51.  within  twelve 
months  of  his  mother's  decease.  It  was 
therefore  the  intention  of  the  testator,  that 
Benjamin  should  take  in  fee ;  otherwise  he 
might  die  the  next  day,  and  be  a  loser  in- 
stead of  a  gainer  by  the  devise. 

[Mr*  Justice  BayUy, — ^That  circumstance 
m^ht  be  relied  on  to  shew  that  more  than 

(1)  7  Tern  Bep.  589. 


a  life  estate  was  intended  to  be  given ;  but 
where  there  are  words  of  devise  sufficient  to 
create  an  estate  tail,  the  laying  a  charge 
upon  it  will  not  make  it  an  estate  in  fee. 
X  ou  are  aware  probably  of  Denn  d.  SUUer 
V.  Slater{Z).'] 

But  the  reasoning  of  Lord  Ellenborough 
in  X)oed.  Sm^h  v.  Webber  {9)^  which  was  a 
similar,  though  not  so  strong  a  case,  applies 
to  this  bequest. 

[Mr.  Justice  Bayley. — The  charge  thera 
was  upon  only  part  of  the  estate.] 

r^/r.  Justice  Parkt, — The  case  itself  was 
different  from  the  present ;  the  party  pay- 
ing is  different.  How  could  you  read  th« 
will  thus — which  you  must  do  to  make  your 
argument  consistent — If  he  shall  die  in  the, 
lifetime  of  his  mother  without  issue,  he 
shall  pay  51.  ?  Surely  the  testator  cannot 
be  supposed  by  us  to  have  meant  any  such 
absurdity.] 

Mr,  Talfourd,  contt^  was  stopped. 

Mr.  JutliceBayley. — It  appears  to  hm^ 
i^n,  ia  a  very  clear  case  ;  the  rula.^ 
^  consU'ue  a  limitation  of  this  kind  as  a  re^ 
mainder,  if  it  can  be  done  consistently  with 
the  whole  of  the  will.  The  words,  in  tJbjipl 
devise,  "if  he  should  die  widiout  issue,"  im- 
port prima  facte,  that  the  bequest  to  Benja- 
min Jones  is  not  extended  to  his  licirs  ge- 
nerally, but  only  to  tliose  of  iiis  body, 
Tliere  are  many  cases  whicti  cstablisli  that 
such  words  give  an  estate  tail  only,  unless 
llie  context  of  the  ;vill  proves  a  tlill'erent  in- 
tent. Is  that  so  here  ?  Tlie  pajnieni  of  J/., 
which  is  one  circumstance  relied  upon,  was 
to  be  made  immediately  on  the  devisee's 
taking  the  estate  ;  that  is,  while  he  had  the 
means  of  making  such  payment.  This  ia 
therefore  consistent  with  the  devise  bein^ 
of  no  more  than  an  estate  tail.  A  pecuni- 
ary charge,  though  on  the  person  of  the  de- 
visee, will  not  create  an  estate  in  fee,  where 
it  is  otherwise  clear  that  an  estate  tail  is 
devised,  whether  expressly,  or  by  implica- 
tion; therefore,  I  think,  this  payment  has 
not  the  effect  contended  for.  The  other 
circumstance,  the  life  estate  to  Mary  Jones, 
is  not  more  conclusive.  If  life  estates  only 
had  been  devised  over,  the  case  of  Roe  d. 
Sheert  v.  Jeffery  might  have  applied,  and  the 
terms  "  die  wimouc  issue,"  might  hare  been 

<f)  5TaimReik3S5. 
(3)  1  Bm.&  Ald.7iS. 
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confined  to  a  fiulure  of  i»ne  at  Benjamln'i 
death ;  that  is,  if  no  diBtintition  were  to  be 
insisted  upon  between  dying  wUktml  wrar, 
and  leaving  no  issue.  But  in  the  present 
case,  the  inheritance  is  given  to  Sarah,  and 
would  have  passed,  though  Mary  had  died 
in  the  liretime  of  Benjamin.  In  Doe  v. 
JVebber,  there  were  circumstances  which  are 
not  in  the  present  case:  the  devise  over 
was  to  pay  a  sum  of  money  to  the  nominee 
or  executor  of  the  first  devisee  ;  and  this 
clearly  shewed  a  proximate  event  contem* 
plated,  on  which  the  devise  over  might  take 
place.  Be«dea,  in  that  case  two  estates 
were  devised  to  the  first  taker,  in  words 
■uRieient  to  pass  a  fee ;  then  came  a  limi- 
tation over,  applying  only  to  partof  the  pro- 
perty. Unless,  therefore,  the  devise  had 
stood  as  giving  a  fee  in  that  part,  two  estates 
had  passed  by  the  same  words  of  devise  to 
the  same  person,  one  in  fee,  and  the  other 
cut  down  to  an  estate  tail.  In  the  present 
instance  no  such  reasons  apply.  I  see 
nothing  to  take  the  case  out  of  the  ordinary 
nile,  fud  I  think  that  the  limitation  was  to 
Benjamin  Jones  in  tail,  with  remainders  to 
Mary  and  Sarah :  and,  consequently,  that 
the  plaintiff  is  not  entitled  to  recover. 

Mr.  Jattiee  Littledale. — Conceding  to  the 
lessor  of  the  plaintiff,  that  the  other  parts  of 
this  will  would  have  given  Benjamin  an 
estate  to  him,  his  heirs  and  assigns,  yet  the 
limitation,  in  case  he  should  die  without 
issue,  would,  accordii^  to  many  decisions, 
reduce  the  estate  in  fee  to  an  estate  tail : 


SouOe  r.  Qerrard  (4),  TutteaAam  t.  Eobert* 
(5),  Brom  v.  /ETee«(6),  Ckaddoek  v.  Cmr- 
2fy(7),  are  among  the  eases  to  thn  elfeet. 
In  Doe  V.  Ellis  {3%  there  was  a  devise  to 
the  testator's  son,  but  if  he  should  die  with- 
out issue,  then  to  the  child  of  which  the 
testator's  second  wife  was  enceinte ;  and  it 
was  decided  that  this  gave  an  estate  tail, 
with  remainder  over,  uid  not  a  fee  deter- 
minable on  a  particular  event.  The  same 
construction  must  apply  here ;  there  is  no- 
thing in  the  limitations  over,  from  which  an 
eicecutory  devise  can  be  collected.  As  to 
the  dnrection  for  the  payment  of  Bl.,  It  is  a 
rule  well  established,  that  a  charge  of  this 
kind  makes  no  diflerenee,  where  there  are 
words  carrying  an  estate  tail. 

Afr.  Justice  Parke.  —  I  think  this  is  a 
clear  case,  on  the  grounds  which  have  been 
stated.  According  to  the  general  rule,  as 
laid  down  in  Brice  v.  SmitA  (fi),  we  must 
hold,  that  an  estate  tail  passed  to  the  son  by 
this  will,  unless  there  be  something  in  the 
context  which  clearly  shews  a  different  in- 
tention in  tlie  testator.  Nothing  of  that 
kind  appears ;  the  lessor  of  the  plaintiff 
then  took  a  base  fee;  and,  the  condition  bong 
determined,  the  plaintiff  has  no  right  to  dl^ 
turb  the  defendant's  possession. 

Postea  to  tke  dtfeniant. 

(4)  Cro.  Elis.  515. 

(5)  Cro.  Jac.  tU 

(6)  Ibid.  990. 

(7)  IM.  MS. 

(8)  9East,38t. 

(9)  WlUts,  1. 
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DOE  <2.  WILDE  V.  EOS. 


Ejectment — Service  of  declaration  in. 

Smiee  of  o  Aelaration  m  ejeetmeiU  on  a 
Mrmnf  on  fAe  prmuef,  if  ^oorf  Mretcff, 
appemn  that  U  came  to  the  handa  of  the 
parttf.  ' 

Thii  wat  BD  action  of  ejectment  by  mort- 
gagee against  mortgagor. 

Mr,  Serjeant  fViide  moved  for  judgment 
j^iaat  the  eanial  ejector,  on  an  affidavit 
that  the  declaration  and  notice  had  been 
■erved  on  a  terrmt  or  person  in  poeaession 
of  tbe  premises ;  and  that  the  wife  of  the 
raor^agor  bad  afterwards  a<^nowledged 
tbu  they  came  to  the  hands  of  ber  bus- 
bnd. 

RiUe  granted. 


BATIXAa  V.  ELLU. 


Nov.  11.  J 

Award— irAfre  n^cient. 

On  a  e^mitaum  of  all  matters  in  difie- 
renee  to  the  award  of  an  arbiiraior,  it  ia  no 
oi^tiom  to  thoamardtkut  iiioM  net  contain 
VouVIIl.  CP. 


an  express  adjudieaiion  upon  every  matter 
contended  for:  it  is  st^kiont  y  the  award 
^ofesa  tohe**tf  mid  concerning  the  matlert 
indifference," 

Mr,  Serjeamt  Taddy,  on  tbe  part  of  the 
plaintiff  in  this  canae,  moved  that  the  award 
made  therein  m^ht  be  set  aside,  on  an  affi- 
davit of  the  attorney  for  tbe  plaintiff,  whic^ 
stated— that  the  action  was  brought  to 
recover  tbe  sum  of  SO/.,  tlie  balance  of  the 
sum  of  1202.  the  price  of  three  cart  geld- 
ings, and  one  cart  mare,  sold  by  the  plain- 
tiff to  the  defendant;  that,  by  an  order  of 
Lord  Chief  Justice  Tindal,  all  matters  in 
difference  between  the  parties  were  referred 
to  an  arbitrator ;  that  the  parties  attended 
before  the  arbitrator,  when  it  was  contend- 
ed, on  the  part  of  tbe  defendant,  that  the 
plaintifiT  had  warranted  the  horses  sound,' 
but  that  they  were  not  so,  some  «r  one  of 
then  being  ill  with  an  epidemie  fever,  of 
vrtiich  one  of  the  faoraea  afterwards  died, 
wad  which  disease  was  communicated  to', 
other '  horses  belon^ng  to  the  defendant ; 
that  tbe  defendant  thereupon  claimed  to. 
be  entided  to  recover  from  the  plaintiff 
the  value  of  the  horse  that  so  died,  and 
also  the  sum  of  51.  14,a.  6d.,  for  the  ex- 
penses of  endeavouring  to  cure  the  horses : 
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and  also  damages  for  the  loss  he  bad  sus- 
tained by  the  horses  being  for  several  weeks 
unablei  in  consequence  of  the  disorder, 
to  do  any  work ;  that  all  such  several 
claims  of  the  said  defendant  as  aforesaid, 
were  matters  in  difference  between  the  said 
partiesi  and  were  submitted  to  the  said 
arbitrator  for  his  decision  *,  that  the  said 
arbitrator,  on  or  about  the  24th  of  August 
last,  made  his  award  in  writing,  whereby  he 
awarded,  "  of  and  concerning  the  said  mat- 
ters in  difference  between  the  said  parties," 
that  the  said  plaintiff  "  had  no  cause  of  ac- 
tion against  the  defendant,  and  that  the  said 
plaintiff  should  pay  the  costs  of  the  refe* 
rence  and  award  and  that  (he  said  arbi- 
trator had  not,  by  his  said  award,  decided 
upon  the  various  claims  fur  damage  oV  re- 
compoise  which  the  said  defendant,  upon 
luch  reference,  alleged  and  insisted  he  bad, 
and  then  and  there  made,  upon  the  said 
plaintiff  as  before  mentioned.  The  learned 
Serjeant  submitted  that,  the  arbitrator  hav- 
ing made  no  adjudication  on  the  cross- de- 
mand of  the  defendant,  the  award  would 
give  the  plaintiff  no  ground  of  defence, 
in  case  a  cross-action  were  afterwards 
brought  by  the  defendant  in  respect  of  the 
claims  urged  by  him  before  the  arbitrator. 

The  Court  thought  that,  as  all  matters  in 
difference  between  the  parties  were  referred 
to  the  arbitrator,  and  as  he  professed  to 
award,  "  of  and  concerning  the  said  matters 
in  difference,"  the  award  was  sufiSciently 
compi^hensiTe. 

Rvl*  refuted  {I), 


1829.  7 
Nov.  11.  i 


BAIC. 


this  court,  had  consulted  together,  and  had 
come  to  the  determination,  that,  in  future, 
none  but  houselioldcTs  or  freekoUUrt  should 
be  allowed  to  justify'  in  either  of  the  courts. 


ZeaseAoUffTf  Mf  adxmelMe  to  justify 
at  bait. 

The  Lord  Chief  Justice,  on  entering  the 
court,  observed,  that,  doubts  having  been 
frequently  entertained  as  to  whether  or  not 
btttehoUkrt  could  be  admitted  to  justify  as 
bail  in  any  action,  the  Judges  of  the  Courts 
of  King's  Bench  and  Exchequer,  and  of 

(1)  Sm  Wiater  v.  MuntoB,  and  Siue  *.  Whits, 
>  B.  Moore.  7U.   Sn  alw  ToDsK  •.  Ssnktanb 

9  Pfke,  6«.  ■ 


1829       rrBRRIKOASD  AKOTBXB,  ASSIQ- 


Nov.  12. 


HEBS  OV  WIDGKK,  A  BAMK- 
C      BUn  9.  TUCKXB. 


Admisiioiu — Sfftct 

In  an  action  by  assignees  of  a  bankrupt, 
admissions  on  the  petrt  of  the  defendant,  that 
a  commiision  duly  issued  against  the  bankruptt 
under  which  he  was  duly  declared  bankrupt, 
dispense  with  the  necessity  of  proof  of  the 
act  of  bankruptcy^  and  of  the  proceedingt 
mder  the  commission. 

This  was  an  action  of  trover  for  title- 
deeds. 

At  the  trial,  before  the  Lord  Chief  Justice, 
at  the  Sittings  at  Guildhall,BAerIast  Trinity 
term,  certain  admissions  on  the  part  of  the 
defendant  were  put  in  ;  one  of  which  waa 

as  follows 

"  I,   — — .,  the  attorney  for  the 

above-named  defendant,  do  hereby  agree 
to  admit,  on  the  trial  of  this  cause,  as 
follows : 

**  That  a  commission  of  bankrupt,  under 
the  Great  Seal  of  Great  Britain,  was  duUf 
issued  against  the  said  Austin  Widger,  bear- 
iiu;  date  the  21st  day  of  June,  1B23,  under 
which  he  waa  duly  declared  hamknipl,  and 
the  plaintiffi  were  chosen  assignees  of  his 
estate  and  efiects;  and  that  the  assignnwDt, 
and  bargain  and  sale,  and  all  the  proceed- 
ings under  the  said  commission,  or  any 
part  thereof,  may  be  read  in  evidence  by  the 
plaintiff,  on  the  trial  of  this  cause,  without 
further  proof  than  is  contained  in  the  pre* 
sent  admission." 

The  counsel  for  the  defendant  called  on 
the  other  side  to  put  in  the  proceedings 
under  the  commission. 

His  Lordship  thought  that  the  admission 
dispensed  with  the  necessity  of  producing 
the  proceedings,  and  proof  of  the  act  w 
bankruptcy. 

A  verdict  was  thereupon  fi>und  for  the 
plaintiffi. 

Mr.  Serjeant  Toddy  now  moved  that  this 
verdict  might  be  set  aside,  and  a  nonsuit 
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entered,  or  a  new  trial  had.  He  submitted 
tltat  the  fair  meaning  of  the  admission  waa, 
that  no  difficulty  should  be  made  in  the 
proof  of  the  proceedings  under  the  com- 
mission ;  -not  that  the  act  of  bankruptcy 
ahoald  be  admitted :  otherwise  the  latter 
part  of  the  admiaaicm  would  be  useless. 

But  the  Court  said  that  the  words  of  the 
admission,  that  the  party  "  was  duly  de> 
dared  bankrupt,"  clearly  included  an  admis- 
sion of  both  law  and  fact,  and  put  an  end 
to  the  matter. 

JRuU  refuted. 


1829       (  BTIETAHT    e.  J^AHEB  WALTER 

Not  12   i     ltov»  akd  abrahau  sefti- 

'      '   C      xus  LYOH. 

London  Gazette — AdcerlUemenU  m,  not 

tt'fficient  notice  to  charge  fore'tgnert. 

An  advertisement  of  the  ditsolution  of  a 
partnership  in  the  London  Gazette,  is  not 
per  se  notice  to  partiei  having  had  deallngt 
with  the  firm,  resident  abroad;  but  to  fix 
them  with  a  knontiedge  of  the  fmt^  express 
notice  must  be  given  to  them. 

This  waa  an  action  of  assumpsit  upon 
two  promissory  notesj  dated  the  14tli  of 
August  1838,  one  for  500,  the  other  for 
760  francs,  drawn  by  one  of  the  defendants* 
Abraham  Septimus  Lyon,  on  procuration 
for  the  other' defenduit,  Jamea  Walter 
Lyon. 

The  declaration  contained  two  counts  on 
each  bill ;  the  first  on  each  was  in  the  usual 
form  ;  the  second  stated,  "  that  the  defen- 
dants, on  &c.,  in  parts  beyond  the  seas,  to 
wit,  at  Paris,  made  their  certain  note  in 
writing,  called  a  promissory  note,  bearing 
date  a  certain  day  therein  named,  to  wit, 
on  &c.,  by  the  said  defendant,  Abraham 
Septimus  Lyon,  then  and  there  signing,  and 
•ubscribing  the  same  on  behalf  of  himself 
and  the  aaid  other  defendant,  Jamea  Walter 
liyon."  There  were  also  counts  for  goods 
sold  and  delivered,  and  the  usual  money 
counts. 

The  defendants  pleaded  the  general  issue. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  Sittings  at  Westminster,  after 
last  term,  it  appeared,  that  the  goods  which 
were  the  anttject  of  the  action,  and  for  » 


Sart  of  which  the  notes  had  been  given, 
ad  been  furnished  by  the  plaintiff  to  Abra- 
ham Septimus  Lyon,  who  resided  at  Paris ; 
that  the  two  Lyons  had  formerly  carried  om 
business,  in  partnership  together,  in  London^ 
and  at  Paris,  under  the  firm  of  "  Lyonv 
Brotliers;"  that,  in  February  18S7,  the 
partnership  between  them  was  dissolved, 
and  the  usual  notice  thereof  advertized  in 
the  London  Gazette ;  that  the  business, 
both  here  and  at  Paris,  still  continued  to  be 
carried  on  under  the  same  firm  as  before ; 
and  that  the  business  at  Paris  was  con- 
ducted by  Abraham  Septimus  Lyon,  as  was 
alleged,  as  the  agent  of  his  brother. 

On  the  part  of  the  defendants,  in  order 
to  shew  that  they  were  not  in  partnership, 
and  that  the  contract  in  question  was  entered 
into  by  Abraham  Septimus  Lyon,  merely 
as  the  agent  of  James  Walter  Lyon,  the 
Gazette  was  put  in,  and  evidence  was  offer- 
ed to  shew  that  the  fact  of  the  dissolution 
of  the  partnership  was  generally  known  at 
Paris ;  but  there  was  no  evidence  of  express 
notice  having  been  conveyed  to  the  plaintiff! 
It  also  appeared,  that,  before  the  dissolu- 
tion, the  plaintiff  had  been  in  the  hiibit  of 
heading  invoices  to  the  defendants,  "  Lyon 
Frdres but  that  those  furnished  since  the 
advertisement  of  the  dissolution  appeared  in 
the  Gasette,  were  headed,  "LyonAtne," 
(meaning  James  Walter  Lyon),  or  **  Mon- 
sieur Lyon"  only. 

His  Lordshi|i  was  of  opmion  that  the 
advertisement  m  the  London  Gaietle  witt 
not  a  Bufficient  notice  to  bind  the  plaintifT  at 
Paris ;  and  he  told  the  jury  that  the  ques- 
tion for  their  consideration  was,  whether  the 
goods  were  sold  on  a  joint  contract  with 
both  the  defendants,  or  upon  a  separate 
contract  with  one  only ;  and  that,  if  they 
were  satisfied  that  the  defendants  were  once 
partners,  they  were  still  liable,  until  notice 
of  the  dissolution  of  that  partnership  had' 
been  given  to  the  plaintiff. 

The  jury  returned  a  verdict  for  the  plain* 
tiff— Diamages  49/.  ISs, 

Mr,  Serjeant  Taddy  now  moved  fors  mlo' 
ntit,  that  this  verdict  might  be  set  aside  and- 
a  new  trial  bad.  He  submitted,  that  the 
advertisement  in  the  London  Gazette, 
coupled  with  the  evidence  that  the  dissolu- 
tion of  the  partnership  that  formerly  subsisted 
between  the  twoLyoni  waa  generally  knowfr 
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in  Paris,  and  the  fact  of  the  heading  of  the 
Jnvoices  being  altered,  was  sufficient  to  nega- 
tive the  prefiumpiion  of  this  being  a  joint 
contract ;  the  London  Gacette  being  pub* 
liihed  here  by  authority,  and  circulated  all 
OTer  the  world.  Hie  learned  Serjeant  also 
jffodiucd  aflSdants  of  surpriw. 

But  the  Court  thought,  that  the  ruling  of 
the  liOrd  Chief  Justice  as  to  the  adrertise- 
ment  in  the  London  Gazette,  was  correct ; 
that  the  invoices  were  before  the  jury  ;  and 
that,  upon  the  whole  case,  they  could  not 
•ee  anmcient  to  induce  them  to  grant  a  new 
trial  on  the  groimd  of  surprise. 

Ruk  re/tued* 


S9.  X 
.17.  S 


HEWBEBT  V.  ABHSTItOKO. 


18»9 

Nov 

Guarantie — Comlruction  of 

The  ptamtiff  being  about  to  take  one  J,  C, 
into  Au  sennctf  the  defendant  gave  him  the 
following  guarantiet  e». — "  /  do  hereby 
agree  to  ^d  myielf  to  be  seairity  to  you 
for  Mr.  J.  C,  late  in  the  employ  of  Mr.  P., 
for  whatever  ( while  in  your  employ )  you  may 
mUru$t  kim  with,  to  the  amount  of  50L;  in 
maeof  any  default,  to  make  the  eamegood 
— Held,  that,  by  fair  implieatioHf  this  agree- 
ment disclosed  a  suffieieiU  eonndenUkm  for 
the  d^endojU't  promm. 

This  was  an  action  of  assumpsit  on  a 
guarantie  by  the  defendant  for  the  fideUty 

of  the  plaintiff's  servant. 

The  first  count  of  the  declaration  stated, 
that,  thereto&re,  to  wit,  on  &c.,  at  &c.,  in 
consideration  that  the  plaintifl^  at  the  spe- 
cial instance  and  request  of  the  defendant, 
would  take  and  retain  one  John  Corcoran 
into  his,  the  plaintiff's,  employ  and  ser* 
vice,  for  reward  to  the  said  John  Corco- 
ran, the  defendant  undertook  and  then  and 
th«re  faithfully  promised  the  plaintiff  to 
be  answerable  to  hmt,  the  plaintiff,  for 
whatever  the  said  John  Corcoran  (while  in 
Us,  the  plaintiff's,  employ)  might,  as  his 
ferrant,  be  intrusted  with  by  the  plaintiff, 
to  the  amount  of  £0/.,  and,  in  case  of  any 
default,  to  make  the  same  good. 
.  It  was  then  averred — That  the  plaintiff, 
confiding  in  the  said  promise  and  under- 
Uking  of  the  defendant,  did,  afterwards,  to 


wit,  on  &c.  aforesaid,  at  &c.,  take  the  said 
John  Corcoran  into  his,  the  jJaiatiff  *s,  ser- 
vice and  employ,  and  did  retain  him,  tfce 
aaid  John  Cknrcoran,  in  such  service  and 
employ,  upon  tba  teinn  afoaoaaid,  ftn  a 
long  time,  to  wit,  until  &e.,  to  vrit,  at  Are. ; 
and  that  the  sud  John  Coreoran,  while  in 
the  plaintiff's  service  and  employ,  to  wit, 
on  &c.,  at  &c.,  was,  as  sndi  servant  of  the 
plaindff,  intrusted  by  him,  the  platotifi^  to 
receive  for  him,  and  did  receive  Ibr  him, 
divers  sums  of  money,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  the 
sum  of  50/. 

Breach — ^That,  although  the  time  for  ac- 
counting and  paying  the  said  monies  by  the 
said  John  Corcoran  to  the  plaintiff  had  loi^ 
since  elapsed,  and  the  said  John  Corcoran 
ought,  as  such  servant,  to  haW  paid  over 
the  sud  sum  of  50/.  to  die  plaintil^  at  See*, 
yet  the  said  John  Corcoran  bad  not  (al- 
though he  was,  afterwards,  to  wit,  on  ftc. 
last  ajbresaid,  at  &c.,  requested  by  the 
plaintiff  so  to  do)  paid  the  said  sum  <^ 
50/.,  or  any  part  thereof,  to  the  plaintiff, 
but  had  wholly  refused  uid  n^lected  so 
to  do,  to  wit,  at  &c. :  of  all  which  said  pre- 
mises, the  defendant,  afterwards,  to  wit, 
on  &c.,  at  &c.,  had  notice ;  yet  the  defen- 
dant, not  r^^arding  his  said  |H-omise  and 
undertaking,  but  contriving  and  intending 
to  deceive  the  plaintiff,  had  not  accounted 
to  him,  the  plamtiff,  Ibr,  or  paid  or  caused 
to  be  paid  to  htm,  the  said  sum  of  50i.,  or 
any  pan  thereof,  although  deftnduit, 
afterwards,  to  wit,  on  &c.  last  aforesaid, 
at  &c.,  was  requested  by  the  plaintiff  so  to 
do,  and  had  hitherto  wholly  negleeted  and 
refused,  and  still  wholly  neglected  and  re- 
fused so  to  do ;  and  the  said  sum  of  50/. 
still  remained  wholly  due  and  unpaid  to 
the  plaintiff,  to  wit,  at  &c. 

The  second  count  stated — That,  in  con- 
sideration that  the  plaintiff,  at  the  like  spe- 
cial instance  and  request  of  the  defendwit* 
would  retain  the  said  John  Corcoran  in  his» 
the  plaintiff's,  employ  and  aeirice,  be,  the 
defendant,  undertook  &c.,— as  in  the  first 
cqunt,  with  a  similar  averment  and  breach. 

There  was  also  a  count  for  money  had 
and  received,  and  an  account  stated. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice 
Tindal,  at  th«  Sittings  at  Westminster, 
after  last  Trinity  Term,  it  appeared  that 
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Corcoran  bad  been  in  the  employ  of  a  Mr. 
Fearaon,  an  upholsterer,  in  London  AVaH, 
and  that  the  pjuntiff  had  agreed  to  take 
him  uito  his  Mrrice  on  hit  obtaining  secu- 
rity for  bis  honesty  to  the  amount  of  &0L ; 
whereupon  the  de&ndant  gave  the  pbuntiff 
the  following  undertakii^ : — 
"  To  Mr.  John  Newbery, 
Sir, — I,  the  underaignea,  do  hereby 
agree  to  bind  tpyaelf  to  1»  security  to  you 
for  Mr.  John  Corcoran,  late  in  the  eTafioy 
of  Mr.  PeaiBUi  of  London  Wall,  for  what- 
ever (while  in  your  employ)  you  may  in- 
trust him  with,  to  the  amount  of  fifty 
pounds ;  in  case  of  any  default,  to  make 
«he  same  good. — Dated  this  11th  March* 
182S.  "  Wra.  Anntrong." 

Corcoran  accordii^ly  entered  into  the 
■ervioe  of  the  fdaint^,  and  tt  appeared 
that,  in  the  course  of  that  employ,  be  had 
received  varioui  small  sums  of  money,  for 
which  he  had  not  aeoounted.  The  eadws- 
plementa  proved  amounted  to.  84L  for 
which  sun)  the  jury  resumed  a  verdict  for 
the  plaintiff. 

Mr.  Serjeant  Tadd^  moved  for  a  rule 
nisi  to  set  aside  this  verdict  and  enter  a 
nonsuit. — The  case  of  Jenkint  v.  Rejf' 
noids{})  comes  the  nearest  to  the  present. 
There>  the  guarantie  was  in  these  words ; 
**  To  the  amount  of  100^.,  consider  me  as 
security  on  J.  C.'s  account ;"  and  the  Court 
held  that  this  was  not  a  sufficient  memo- 
randum, imder  Uie  S9  Car.  c.  3.  a.  4,  of 
an  i^reement  to  pay  for  the  default  o£  J.  0. 
— Here,  it  is  necessary  to  make  out  by 
parol  evidence  the  relation  of  the  parties. 
There  does  not  appear  to  be  a  considera- 
tion moving  from  Uie  plaintiff  to  the  defen- 
dant. The  declaration  merely  sutes,  that, 
in  consideration  that  the  plaintiff  would 
take  and  retain  Corcoran  into  his  employ 
and  service,  the  defendant  undertook  to 
be  answerable  to  the  plaintiff  for  whatever 
Corcoran  might  be  intrusted  with  by  the 
pkintiff  to  the  amount  of  50/.  There  is 
no,  engagement  on  the  part  of  the  plaintiff 
to  take  Corcoran  into,  his  emj^oy,  but 
merely  an  undertaking  on  the  pert  of  the 
defendant  to  be  answerable  for  the  fidelity 
of  Corcoran  while  in  the  plaintiff's  em- 
ploy. In  Lees  v.  fVhitcomb  (S),  the  plaintiff 

(1)  6  B.  Moore,  S6 ;  s.  e.  3  Brod.  &  Biog.  14. 

(2)  t  Moore  &  Payoe,  66;  s.  e.  A  Bing.  34; 
6  Uw  Jown.  CP. 


sued  the  defendant  in  assumpsit  for  the 
breach  of  the  following  written  agreement 
signed  by  the  tatter,  viz.  "  I  hereby  agree 
to  remain  with  Mrs.  L.  (the  plaintiff's 
wife)  for  two  years  from  the  date  hereof 
for  the  purpose  of  learning  the  business  of 
a  dress-maker,  It  was  held  that  this 

agreement  was  not  Inndii^;  on  the  defen- 
duQt,  as  it  contained  no  nndertakii^  on 
the  part  of  the  plaintiff  or  his  wile  to  teach 
the  defendant  the  business  of  a  dress- 
maker. Lord  Chief  Justice  Best  there 
said(S)»"  There  was  no  consideration  mov- 
ing from  the  plaintiff  to  require  the  defen- 
dant to  serve :"  and  Mr.  Justice  Bnrrough 
said  (4) — "  Since  the  case  of  Wain  v. 
WarUers{6)f  which  has  been  confirmed  by 
Satmders  v.  Wakefield (6)^  and  Jenkitu  v. 
Retfnoldst  it  is  quite  clear,  that  the  consi- 
deration for  4he  defondant's  promise  or 
undertaking  should  have  appeared  on  the 
&ce  of  the  agreement  by  which  she  is 
sought  to  be  eha^d.  None,  however, 
was  expressed,  and  that  appears  to  me  to 
be  of  Itself  an  answer  to  the  plaintiff's 
right  to  recover."  So,  here,  it  is  uncertain 
on  the  face  of  the  agreement  what  was  the 
consideration  upon  which  it  was  entered 
into.  To  make  it  intelligible,  recourse 
must  be  had  to  parol  evidence. 

Sif  the  Court  The  Statute  of  Frauds 

requires  an  agreement  or  undertaking  to 
be  answerable  for  the  debt  or  default  of  a 
third  person,  to  be  in  writing.  On  Uie 
construction  of  this  statute,  it  has  been 
held,  that  the  omsideration  for  the  pro- 
mise, as  well  as  the  promise  itself,  must 
appear  on  the  fitce  of  die  writing.  The 
question  then  is,  whether  the  considera- 
tion in  this  case  appears  either  expressly  or 
by  fair  implication.  We  think  that  the  con- 
sideration does  so  appear.  The  contract 
describes  Corcoran  as  late  in  the  employ 
of  Mr.  Pearson,  and  then  goes  onto  state 
the  defendant's  responsibility  for  the  con- 
duct of  Corcoran.  The  words  "  while  in 
your  emfJoy,"  shew  that  Corcoran  was 
about  to  enter  into  the  service  of  the  plain- 
tiff: they  are  clearly  prospecUve.  The 
necesaary  inference  to  be  drawn  from  the 

3)  S  Moore  &  Farne,  95. 

4)  la.  96. 

(5)  5  EMt,  10. 

(6)  4  B.  &  A.  595. 
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terms  of  the  undertakine  is,  that  it  was 
given  in  the  prospect  of  Corcoran's  enter- 
ing  into  the  plaiotifi^s  employ.  It  is  a 
general  and  incontrovertible  principle  of 
hiw,  that  that  which  must  necessarily  he 
implied  need  not  be  averred.  We  ought 
not  to  be  too  strict  in  the  construction  of 
contracts  of  this  nature,  which  are  uaually 
made,  on  the  spur  of  the  moment,  by  per- 
sons engaged  in  trade*  unassiated  by  pro- 
fessional lulvice.  On  the  whole*  we  are  of 
opinion,  that  die  &ir  and  necessary  infe- 
rence in  this  case  is,  that  the  agreement  or 
security  in  question  is  for  something  pro* 
spective,  having  reference  to  a  future  em- 
ploy and  a  future  intrusting,  and  therefore 
that  the  consideration  appearing  on  the 
face  of  this  guaraotie,  or  necessarily  im- 
plied in  the  construction  of  it,  is  sufficient 
to  support  the  action. 

Rtde  refuted* 


1889.    \  REX  e.  THE  6HERIFV  OF  MIDDLE- 

Not.  IS.  5      SBZ,  in  looak  c.  udbl. 

Bail — W/tttl  BaU  competent  to  render  tht 
Principal. 

Where,  after  the  juslijtcalion,  the  aUo»- 
ance  of  bail  ts  set  astdef  on  the  gromd  of 
perjury,  the  original  haU  are  competent  to 
reiser  the  principal. 

Mr.  Serjeant  Spankie  had  obtained  a 
rule  nieif  to  discharge  an  attachment  issued 
aninat  the  sheriff  of  Middlesex,  on  an 
affidavit  which  stated,  that  the  defendant 
was,  on  or  about  the  19th  of  June  last, 
arrested  in  this  action  at  the  suit  of  the 
plaintiff,  and  the  deponent  and  the  de- 
fendant, on  the  20th  of  the  same  month, 
executed  a  bail-bond  to  the  sheriff,  and 
the  defendant  was  thereupon  discharged  out 
of  custody;  that  special  bait  had  since 
been  put  in,  and  the  defendant,  on  the-drd 
of  July,  duly  rendered  in  discha^e  of  his 
bail ;  that,  on  the  7th,  an  attachment  issued 
against  the  sheriff  for  not  bringing  in  the 
body  of  the  defendant ;  and  that  the  ap- 
plicaUon  was  really  and  truly  made  on  the 
part  of  the  deponent  as  bail  for  the  de- 
fendant, *U  kit  own  expense,  and  for  Mtown 
indenmiiyt  and  without  coUution  with  the  de- 
fendant. 


Mr.  Serjeant  Wilde  and  Mr.  Serjeattt 
Jones  shewed  cause,  on  affidavits  which 
stated,  that  the  defendant  was  arrested  on 
a  capias  returnable  in  eight  days  of  the 
Holy  Trinity  ;  that,  on  the  25th  of  June, 
special  bail  was  put  in  with  the  Filacer,  on 
the  next  day  an  exception  entered,  and  on 
the  27th  notice  of  adding  and  justifyiw 
given  for  the  SOth,  when  baQ  was  added, 
and  justified  accordingly;  that,  on  the  1st 
July,  a  rule  nisi  was  obtained  .for  aetlii^ 
aside  the  allowance  of  bail  (which  wu 
moved  for,  on  the  ground  that  one  of  the 
bail  had  perjured  himself  as  to  the  amount 
of  his  property),  and  William  Walden,  one 
of  the  bail,  was  thereby  ordered  to  appear 
personally  in  court,  on  Saturday,  the  4th 
of  July  ;  that,  on  the  3rd  of  July,  the  de- 
fendant WM  surrendered  in  dischane  of 
bis  bail ;  that,  on  the  6th,  cause  was  shewn 
gainst  the  rule,  wlien  it  was  made  abso- 
lute, and,  on  the  same  day,  a  rule  absolute 
for  an  attachment  issued  gainst  the  sheriff 
for  not  brii^uig  in  the  body  of  the  de- 
fendant ;  that  the  sheriff  had  only  taken 
one  surety,  who  was  the  attorney  in  the 
cause ;  and  that  the  surety  had  admitted 
diat  he  only  signed  the  bail-bond  on  the 
condition  that  the  money  should  be  paid  to 
him  to  settle,  on  the  following  day. 

The  sheriffhas  failed  in  his  duty.  He  has 
taken  a  bail-bond  with  one  surety  only,  and 
that  the  attorney  of  the  defendant.  In  such 
case,  the  Court  will  not  relieve  him.  In 
Rex  V.  the  Sheriff  of  London,  in  Lazarus 
v.  Tanner  where  the  sheriff  had  taken 
n  bail-bond  executed  by  only  one  suretjr, 
the  Court  refused  to  set  aside,  even  on 
payment  of  cost^  an  attachment  which  bad 
issued  against  him  for  not  bringing  in  the 
body. 

The  party  aggrieved  should  be  the  party 
who  comes  to  the  Court.  The  sheriff 
should  have  applied,  and  not  the  bail. 
Besides,  the  affidavit  of  the  bail,  by  whom 
this  motion  is  made,  does  not  state  that  he 
is  not  indemnified  by  the  defendant,  as  it 
should  have  done.  In  The  King  the 
Sheriffk  of  Lombn,  in  WUtm  t.  OeU- 
«tetn(SX  on  a  motion  to  set  asi'de  an  attach- 
ment agwnst  the  ahoiff  (die  bail  in  the 
action  Iwvin^,  by  miatiUce,  juatified  in  the 
Court  of  King's  Bench  inatead  of  in  thia 

(O  t  Bmg.  «t7. 

(S)  1  Moore  6t  I*,  tn. 
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court,)  tbe  ftffidarit  stated  that  the  appli- 
cation was  made  at  the  instance  of  the  bail, 
and  without  collusion  with,  or  indemnity 
from,  the  defendant — the  Court  observed, 
*'  that,  althcHigh  there  was  no  rule  in  this 
court,  as  in  the  King's  Bench,  in  this  re- 
■pect,  still,  that,  in  future,  they  would,  on 
a  motim  by  bail  to  set  aside  an  attachment, 
require  it  to  he  sworn  that  it  was  made  at 
their  expense,  as  well  as  at  their  instance, 
and  without  collusion  with,  or  indemnity 
from  tlie  defendant."  Here,  the  affidavit 
is  wholly  silrat  as  to  the  non-indemnity  of 
the  defendant. 

The  general  circumstances  disclosed  in 
this  case  have  been  held  to  rebut  all  claim 
in  the  party  to  the  indulgence  of  the  Court. 
Brtmn  v.  Jennings{i)  is  wholly  undistin- 
gttishable  from  this  case.  There,  the 
defendant  was  arrested  on  a  special  capiat, 
retumaUe  on  the  S5tb  of  April.  On  ^e 
3rd  of  May,  special  bail  was  put  in  with 
the  Filacer.  On  the  4th,  an  exception  was 
entered.  On  the  5th,  notice  of  aadii^  and 
jnstifiring  was  given  finr  the  7th,  when  the 
boil  ju8ti6ed>  On  the  lOtb,  a  rule  mn 
was  obtained  for  setting  aside  the  dlowance 
of  bail,  on  the  ground  that  one  of  the  bail 
had  perjured  himself  as  to  the  amount  of 
his  property.  On  the  ISth,  cause  was 
shewn  against  this  rule,  when  the  Court 
ordered  that  the  case  should  stand  over  to 
the  2Ut,  that  the  bail  might  be  again  ex- 
amined as  to  their  sufficiency.  The  bail, 
however,  not  appearing  for  that  purpose, 
the  rule  was  made  absolute  on  the  Slst,  and, 
on  the  same  day,  the  defendant  rendered 
binitdf  before  the  sitting  of  the  Court. 
TYm  bail-bond  was  assigned  on  the  SSnd. 
Lord  Chief  Justice  Abbott  said— "In  this 
case  there  was  a  josUfication  and  a  rule  for 
allowance  of  bail ;  a  mk  for  setting 
aside  that  allowance  is  then  obtained,  and 
pendii^  which  the  render  takes  place.  The 
rale  for  setting  aside  the  allowance  being 
made  absolute,  the  plaintiff  afterwards  takes 
an  assignment  of  the  bail-b(»td.  It  is  not 
necessary  for  us  to  decide  generally, whether 
B«h  an  assignment  can  he  uken  after  a 
render  or  justification  of  bMl  above,  sub- 
■equent  to  the  time  allowed  for  such  render 
or  jnitificatiott;  beause  I  am  of  opinion, 
«hat,  under  the  ipccial  circumstancei  of 

(3)  f  Ban.tt  AkU768. 


this  case,  the  render  was  not  sufficient.  If 
that  were  not  so,  the  defendant  would  de- 
rive an  advantage  from  his  own  miscon- 
duct, having  improperly  put  in  bail  above 
and  the  rule  which  had  been  obtained  to 
set  aside  proceedings  on  the  bail-bond, 
was  discfaai^ed  with  costs.  In  George  v. 
Barnes  (4)  where  one  of  the  bail  of  whom 
notice  of  justification  was  given  was  an  at- 
torney, the  Court  refused  to  allow  time  to 
add  uiid  justify  another.  The  render  here 
is  in  the  ordinary  form  (5).  A  render,  by 
the  baU,  is  always  understood  to  be  by  the 
added  bail.  Where  the  added  bail  are  either 
justified  or  rejected,  the  original  bail  cease 
to  he  bail  in  tbe  cause.  The  rejected  bail 
could  not  render ;  neither  could  the  first 
bail :  both  are  equally  out  of  the  cause. 
At  all  events,  it  should  appear  clearly  that 
the  render  was  made  by  the  original  bail. 
It  has  never  been  held  that  rejected  bail 
are  competent  to  render. 

In  Miils  V.  Head(6)f  it  was  expressly 
decided  by  this  Court,  ihax  bail  rejected  are 
no  bail,  and  cannot  render. 

Besides,  here  is  no  affidavit  of  merits, 
which  must  have  been  made,  if  the  appli- 
cation had  been  by  the  defendant  himself. 
If  by  the  sherifT,  he  must  have  negatived 
his  being  indemnified ;  and  even  that  would 
not  avail  him,  he  having  taking  only  one 
hail.  And  the  party  who  does  apply  has 
not  put  himself  in  a  situation  to  ask  any 
favour  of  the  Court. 

Mr.  Serjeant  Spankie,  in  support  of  his 
rule. — The  affidavit  in  this  case  is  in  pre- 
cisely the  form  required  by  the  rule  of  the 
Court  of  Kii^'a  Bench,  adopted  and  acted 

(4)  1  Chit.  8. 

(5)  Entry  of  bail  and  rtndtr  in  tht  Filaeer't  Book, 

BaU  mn 

H.  P.  of  &c.  Painter,  ud  T.  A.  otStc,  Gentlenu, 

Bail  in  2401. 

Taken  and  acknowledged  th«  f5th  June  1829,  before 

J.  A,  Park. 

.  aOtb  JoM  1M9. — Jeiat  Sinunnu,  of  &c.,  victaai- 
la,  aad  Wiffiam  WaUob  of  leMbaMlrcMCT. 
added  u  bail  is  thia  cams  in  comt,  and  nnt  lime 
jnatified  in  t40f.  each,  and  were  aHoweif. 

3rd  Jul;  t8S9. — Tbe  abore-namrd  defendant  was 
iorrendered  in  diacbarge  of  bi»  bail  in  tbia  canas, 
and  waa  thereupon  oommttted  to  bia  Mi^ei^a  priaoa 
of  tbe  Fleet,  tliere  to  remaia  until  &c. 

BjN.CTiBdaL 

(6)  1  New  Rep.  137. 
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vpon  in  this  oourtf  as  stated  in  1  Moon  ^ 
Pdtgne.,  All  objection,  therefore,  to  the 
affidavit,  is  remoTed.  The  attachment  did 
not  issue  until  the  7th  of  July.  The  render 
took  place  on  the  3rd.  At  that  time  the 
bail  were  not  set  aside.  Thus,  there  were 
both  original  and  added  bail ;  either  c<Hn- 

Eetent  to  render.  The  original  bail  remain 
able  until  an  exoneretur  is  entered  on  the 
baU-piece.  In  Wild  v.  Harding  (7),  it  waa 
held,  that,  while  the  names  of  bail  remain 
on  the  bul-piece,  they  may  be  attached. 
In  Hail  T.  WaUtar  (S),  it  waa  held,  that  any 
bail  were  aufflcienk  to  render  upon.  Iliere 
ia  no  case  to  be  fixiuid  wherein  it  baa  been 
held  that  bail  while  standing  on  die  baiU 
piece  are  incapable  of  rendering,  In  Bell  v. 
Gate,  Mr.  Justice  Heath  said (9)— "This 
Court  has,  ia  several  instances,  freed  the 
practice  from  the  niceties  which  formerly 
prevailed  in  it  respecting  bail.  It  was  once 
held,  that,  after  bail  had  been  rejected,  th^ 
eould  not  surrender  their  principal.  It  is 
now  held,  that  they  may  enter  into  a  new 
recognizance  for.the  |Hupoae  of  making  the 
render,  and  that  any  persona  vbataoever, 
even  if  they  came  out  of  NmgaU,  may 
become  bail  for  that  purpoae."  Ia  Mdmm 
r.AUe»(10\  it  was  held,  that  bait  may 
render  their  principal  after  an  assignment 
of  the  bail-bond,  though  they  have  not 
justified ;  and,  in  Rea  v.  the  Sheriff  of 
Eaiex (ll)f  that,  if,  on  exception  to  bait, 
notice  be  given  of  oth.er  bail,  oaly  one  of 
whom  justifies,  and  the  names  of  the  former 
still  remain  on  the  bail-piece,  sudi  former 
may  reader  the  prinoipaL  In  ^raafi  t. 
Jemimge,  one  of  the  bail  was  supposed  to 
have  peijured  himself,  and  they  were,  re- 
quired to  appear  in  court.  The  bail  was 
contumacious,  and  refuaed  to  submit  to  be 
mmined.  Hera,  the  bail  was  present,  and 
ready  to  submit  to  a  re-ekamination.  That 
-vase,  therefore,  is  very  different  ttom  the 
present,  it  being  a  case  of  unqualified  per^ 
jury.  The  language  of  Mr.  Justice  Bayley 
there  clearly  shews  that  the  bail  were  im- 
plicated. That  learned  Judge  says — **  If 
the  bail  to  the  sheriff  had  exculpated  them- 
selves fVom  any  participation  ia  the  fraud, 

(7)  8  Mod.  «81. 

(8)  LH.BL6.-Hl 

(9)  X  TsnaU 

(to)  5T«inItm.40I. 
(11)  Id.  633. 


it  might  mtke  a  diffmiioft.'*  No  Ivdi  inet 
appean  here.  The  pwty  who  applies  fiv 
relief  is  tbe  party  t«  be  Affected;  hewould 
be  liable  to  the  sheriff,  and  therefore  is  the 
proper  person  to  make  this  application. 
He  has  acted  throughout  with  perfect  good 
faith.  Jack$m  v.  TrmdeT{\%y  is  an  authfr< 
rity  to  shew  that  the  circumstance  of  the 
sheriff  taking  the  attoroey  as  swce^,  is  do 
bar  to  an  appKcatios  by  the  bail  for  relieC 

Cor.  ode.  mH. 

Lord  Cki^  JtuH^  Tmdal  now  detiveEcd 
the  judgm«it  of  the  Court. 

This  Was  a  rale  obtHoed  by  ^  baS  bebw 
for  vetting  aside  aa  attaebneoi  agwnst  the 
sheriff  of  Middlesex  for  nat  bxinffing  in  the 
body;  and  the  main  question  is,  wnethcr  the 
render  by  the  bail  was  good:  as  to  whk^, 
it  appeared  that  bail  above  was  put  it  on 
ih&  25th  of  Juae,  and  notice  of  exception 
bating  been  given,  two  new  baU  were  added ; 
moAi  oa  the  SOth  of  June,  nekice  of  allow- 
sBCc  of  aocfa  added  bail  waaeerredon  the 
pUintiff.  On  the  Ut  of  July,  the  plaintiff 
obtaiaed  a  rule  to  shew  canae,  ob  Friday 
theK  ftestx,  «riby  tbe  nde  for  the  allowaiwe 
of  die  aaid  bail  aboaU  not  be  diichacgad ; 
said  that  Waldm,  one  of  the  added  bail, 
shoald  a|^ar  personally  in  court  to  answer 
such  matbers  as  should  be  donaoded  of 
him.  Cuise  was  shewa  against  this  rule, 
on  Monday,  the  6th,  when  tbe  same  was 
made  absolute ;  and  the  attachmeot  against 
the  sheriff  issued  on  the  7th. 

In  the  meantime,  h<Mvever,via.  on  Friday, 
the  Srd  of  July,  die  names  of  the  ordinal 
bail,  and  also  (rifUie addedbail, atiU  appaac*. 
ing.oo  tha  ncOgnuiniae,  die  defendut  waa 
reodered  in  dkdiaffge  t^fais  bail  generalfyt 
and  conunittBdtathe  ^eet.  Tbequestiaa 
is,  whethec  Uik  is  a  valid  tender.  We  are 
all  of  opinion  that  it  is. 

If  the  second  bail:  had  been  rejected  on 
the  day  they  cams  np  to  justify,  there  is  no 
doubt  but  that  the  defendant  might  have 
been  rehdeied  by  the  first  bail,  at  aay  tine 
doting  the  sitting  of  the  Coort. 

The  first  bail  appear  to  be  liable  up  to 
the  time  of  jaatifioatiM  of  Uie  seosod  bail. 
But,  ia  this  oeae,  the  juaCifieatiMi  of  the 
seodhd  bail,  fa^ .  matter  e«  poit  Jhela,  be-^ 
came  a  anlUlry ;  and-  tbe  aebond  bail  an 

(»)  sarW.BI.U«>. 
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to  be  considered  as  if  tbey  had  never  been 
put  in  at  all.  The  first  bail,  therefore, 
being  still  upon  the  recognizance,  no  step 
havii^  been  taken  to  remove  their  namest 
still  remained  liable  to  the  plaintiff,  and, 
consequently,  capable  of  rendering  the 
defendant. 

The  present  case  is^  thus,  distii^nish- 
able  froiD  the  case  otMiUt  v.  Heady  where 
the  bail  who  had  made  the  render  bad  been 
rejected,  which  these  6rst  bail  had  not ; 
and  also  from  the  case  o£ Brown  v.  Jennings, 
where  the  render  was  made  by  the  bait, 
whose  justification  was  aderwards  set  aside 
by  the  Court,  on  the  ground  of  perjury. 

And,  when  it  is  considered  that  the  plain- 
tiff, by  the  render  of  the  defendant,  lias  the 
very  security  which  he  originally  contem- 
plated, when  he  arrested  his  person,  it  is 
not  to  be  wondered  at,  that  the  cases  have 
gone  such  lei^th  in  allowing  renders  in 
discharge  of  the  bail. 

Thus,  a  render  by  bail  before  tbey  have 
justified,  even  though  notice  of  exception 
lias  been  given ;  in  the  King's  Bench,  a 
render  by  rejected  bail,  whilst  their  names 
remain  on  the  bail-piece ;  in  this  court,  a 
render  by  rejected  bail,  who  have  entered 
into  a  new  recognizance  for  the  mere  pur- 
pose of  rendering — ^bave  all  been  held  to 
dischai^  the  bail. 

As  to  the  objection  that  the  party  apply- 
ing does  not  sufficiently  deny  that  he  has 
been  indemnified,  we  think  the  aflRdavit 
sufficient,  as  it  follows  the  very  words  of 
the  rale  in  the  Kite's  Bench,  which  has 
been  adopted  by  pracdee  in  this  court. 
And,  as  to  iJie  application  being  made  by 
the  sheriff's  bail,  and  not  by  the  sheriff 
himself,  we  observe  that  that  has  occurred 
in  many  instances,  and  there  appears  no 
reason  against  it. 

On  the  whole,  therefore,  we  think  that 
the  rule  for  setting  aside  this  attachment 
against  the  sheriff,  ought  to  be  made — 


Guarantie — Comtntction  of 

The  defendant  gave  the  plaintiff  a  gua- 
rantie for  five  Maekt  of  fiouTt  to  he  delivered 
Vol.  VIII.  CP. 


to  a  third  person.  This  -person  complaining 
of  the  quality  of  the  flour^  a  second  parcel  of 
five  sacks  was  sent  to  him  by  the  plaintiff"; 
and,  three  days  afterwards,  three  sacks  and 
a  half,  the  unconsumed  portion  of  the  first 
five,  mere  returned  to  the  platntiff: — Held, 
thai  the  teemut  delivery  was  not  a  deliverg 
under  the  gnaranlie. 

This  was  an  action  of  assumpsit,  on  die 
following  guarantie : — 

"  I  hereby  a^ree  to  be  answerable  to 
Mr.  Kay  for  the  amount  of  five  sacks  of 
flour  to  be  delivered  to  Mr.  W.  Taylor, 
Gray's  Inn  I<ane  Road,  payable  in  one 
month. 

"Thos.  Groves,  Nov.  18th,  1828." 

The  first  count  of  the  declaration  was 
upon  the  guarantie ;  the  second,  for  goods 
sold :  then  followed  the  common  money 
counts,  and  an  account  stated. 

The  defendant  {deaded  the  general  issue. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  Sittings  at  Westminster,  before 
the  present  term,  it  appeared  in  evidence 
that  five  sacks  of  flour  were  delivered,  on 
the  1 9th  of  November,  by  the  plaintiff  to 
Taylor,  under  the  above  guarantie. 

When  part  of  the  flour  had  been  con- 
sumed, Taylor  complained  of  its  quality. 
The  plaintiffagreed  to  send  other  five  sacks, 
which  he  accordingly  did  on  the  21st  of 
November.  On  the  24th,  three  sacks  and 
apart  of  a  fourth,  the  unconsumed  portion 
of  the  five  sacks  first  delivered,  were  re- 
turned Inr  Taylor  to  the  plaintiff. 

The  ctefendant  had  paid  into  court  Sh 
17«.  on  the  two  first  counts  of  the  declara- 
tion, to  cover  that  part  of  the  first  five  sacks 
that  had  been  used  by  Taylor. 

His  Lordship  told  the  jury,  that  the  ques- 
tion for  their  consideration  was,  whether 
the  delivery  of  the  second  five  sacks  was' 
made  in  substitution  for  the  first  delivery, 
and  whether  it  was  intended  by  all  the 
parties  that  they  should  be  in  lieu  of  the 
original  five ;  and  he  told  them  that,  though 
there  might  have  been  a  substitution,  still 
that  the  second  parcel  might  have  been 
delivered  under  a  new  contract. 

The  jury  found  that  the  second  delivery 
was  not  a  substitution  for  the  first,  and 
accordingly  returned  a  verdict  for  the  de- 
fendant. 

C 
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Mr.  Serjeant  Jones,  on  a  former  day  in 
this  term,  moved  for  a  rule  n'tsi,  to  set  aside 
this  verdict,  and  enter  a  verdict  for  the 
plaintilT.  He  submitted  that  this  was  a 
guarantie,  not  for  five  specific  sacks  of 
flour,  but  for  five  sacks  generally,  and 
would  be  satisfied  by  the  delivery  of  five 
sacks  at  any  number  of  different  times ; 
and  that,  according  to  tlie  authority  of  the 
case  of  jifonrnv.  Pritchard(l),  aguarantie 
must  be  taken  most  strongly  against  the 
party  giving  it. 

Mr.  Serjeant  Wilde  now  shewed  cause. — 
To  charge  the  surety,  the  delivery  must  be 
shewn  to  have  been  made  within  the  terms 
of  the  guarantie.  The  delivery  here  of 
the  first  five  sacks,  was  made  on  the  1 9th 
of  November.  That  satisfied  the  guarantie. 
A  second  five  was  delivered  on  the  Slst. 
On  the  24th,  a  portion  (three  sacks  and  a 
half)  of  the  first  five  was  returned.  No 
new  delivery  was  made  in  substitution  of 
the  three  sacks  and  a  half  returned.  If  no 
part  of,  the  first  five  sacks  bad  been  re- 
turned, then  there  would  clearly  have  been 
no  pretence  for  charging  the  defendant  for 
any  part  of  the  second  five.  It  was  for 
the  jury  to  say  whether  or  not  the  second 
delivery  was  a  delivery  under  the  guarantie ; 
or,  in  other  words,  whether  or  not  the 
second  delivery  was  intended  as  a  substitu- 
tion for  the  first.  This  question  they  have 
expressly  found  in  the  negative:  and,  con- 
aequently,  there  is  no  pretence  for  this  rule. 

Mr.  Serjeant  Jones,  in  support  of  his 
rule. — The  guarantie  in  this  case  is  a  gene- 
ral  guarantie,  to  be  answerable  for  a  given 
quantity  of  fiour.  The  delivery  was  not 
necessarily  to  be  confined  to  one  specific 
parcel ;  but,  the  first  parcel  proving  of 
inferior  quality,  the  plaintiff*,  according  to 
the  usual  course  of  trade,  changed  it  for 
another  parcel.  The  jury,  therefore,  were 
not  warranted  in  finding  that  the  second 
delivery  was  not  a  substitution  for  the  first. 

Bif  ihe  Court. — The  only  question  in  this 
case  is,  whether  the  question  was  properly 
lefl  to  the  jury  or  not.  As  far  as  we  now 
understand  the  case,  we  think  it  could  not 
be  left  otherwise  than  it  was.  The  facts 
of  the  case  seem  to  be  these : — On  the  19th 
of  November,  five  sacks  of  flour  were  deli- 

(1)  %  Cwnpb.  436  J  p.  c.  IS  Ewt,  ?«7. 


vercd  to  Taylor,  on  the  credit  of  Groves. 
Groves  was  liable  for  these  five,  at  the  ex- 
piration of  one  month  from  the  delivery. 
On  the  21st,  five  more  were  delivered. 
There  is  no  pretence  for  saying  that  Groves 
was  liable  for  these  latter  five.  On  the 
24th,  a  part  of  the  first  five  was  sent  back. 
None  other  were  substituted.  The  surety 
was,  consequently,  liable  only  for  the  por- 
tion retained.  The  guarantie  began  to 
run  on  the  19th  of  November.  T^  con- 
tract waa  complete  at  that  moment.  The 
only  question  that  could  be  left  to  the  jury 
was,  whether  or  not  any  part  of  the  second 
delivery  was  made  in  substitution  of  the 
returned  portion  of  the  first.  They  have 
found  In  the  negative ;  and,  we  thinks 
rightly. 

\  Ruk  £$eharged» 
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Surety — For  performavce  of  covenanta  m 
a  lease,  liability  of,  on  bankruptcy  of  lessee. 

Tlie  defendant  joined  in  a  lease,  as  turelif 
for  the  performance  of  the  covenants  by  the 
lessee.  The  lessee  became  bankrupt,  and 
delivered  up  the  lease  to  tlte  lessor,  under  the 
7bth  section  of  the  6  Geo.  4.  c.  16  Held, 
thatt  although  t/ie  lessee  nas  thereby  per- 
sonally discharged  of  his  liability  to  ike 
performance  of  the  covenant,  from  the  date 
of  the  commission,  the  term  nras  not  abso- 
lutely'  extinguished  from  that  jieriod;  hat 
that  the  surely  remained  litMe  for  breadtM 
occurring  prior  to  the  actual  delmery  up  of 
the  lease  mf  the  bankri^t  to  ibe  lessor. 

This  was  an  action  of  covenant. 

The  declaration  stated — '*  That,  befbee 
and  at  the  time  of  making  the  indenture 
thereinafter  next  mentioned,  the  testator 
was  lawfully  possessed  of  the  tenements 
hereinafter  mentioned  to  have  been  de- 
mised, for  a  term  whereof  thirty  years  and 
more  were  then  to  come  and  unexpired; 
and,  being  so  possessed  thereof,  heretofoK* 
to  wit,  on  the  17th  May,  1823,  at  &&,  by 
a  certain  indenture  then  and  there  nude 
between  the  teatator  of  the  first  part,  one 
George.  Grain  of  the  lecond  part,  sod  dw 
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defendant  of  the  third  part  (profert),  the 
testator  did  demise  unto  the  eaid  George, 
his  executors  and  administrators,  a  certain 
messuage  or  dwelling-house,  with  the  yard 
thereto  adjoining  or  belonging,  in  the  said 
indenture  particularly  described,  together 
with  all  and  singular  houses,  outhouses,  &c., 
thereto  belonging,  except  and  always  re- 
served out  of  that  demise,  as  in  the  said 
indenture  is  excepted  and  reserved :  to 
hold  the  said  messuage  or  dweUing-houae, 
yard,  and  all  other  the  premises  thereby 
dembed,  or  intended  so  to  be,  with  their 
appurtenances,  except  as  before  excepted, 
unto  the  said  George,  his  executors  and 
administrators,  from  the  25th  day  of  March 
then  last  past,  for,  during,  and  until  the 
full  end  and  term  of  nine  years  from  thence 
next  ensuing,  and  fully  to  be  complete 
and  ended ;  yielding  and  paying  therefore 
yearly  and  every  year,  during  the  said  term 
of  nine  years,  unto  the  testator,  his  heira 
or  asaigns,  the  rent  or  sum  of  80/.  of  law- 
fhJ  money  of  Great  Britain,  by  two  equal 
payments  in  the  year,  &c.  &c.  And  the 
said  George  and  the  defendant,  for  them- 
selves jointly  and  severally,  and  for  their 
and  each  of  their  joint  and  several  heirs, 
executors,  and  administratorB,  did,  by  the 
said  indenture,  covenant,  promise,  and 
agree,  to  and  with  the  testator,  his  heirs 
and  assigns,  that  they,  the  said  George  and 
the  defendant,  their  executors  or  adminis- 
trators, or  some  or  one  of  them,  should 
and  would  well  and  truly  pay,  or  cause  to 
be  paid,  unto  the  testator,  his  heirs  and 
assigns,  the  said  yearly  rent  or  sum  of 
80/.  thereinbefore  reserved  and  made  pay- 
able, on  the  days  and  times  thereinbefore 
limited  and  appointed  for  payment  thereof, 
according  to  we  true  intent  and  meaning 
of  the  said  indenture ;  and  also  should  and 
would,  trom  time  to  tine,  and  at  all  times 
dnriag  the  said  term,  at  their  or  one  of 
their  proper  costs  and  charges,  well  and 
■sufficiently  repair,  &c.,  all  and  singular  the 
said  messuage  or  dwelling-house  and  pre- 
mises thereby  demised,  and  every  part 
thereof,  in,  by,  and  with  all  and  all  manner 
of  needful  and  necessary  reparations  and 
amendments  whatsoever,  when,  where,  and 
as  often  as  need  or  occasion  should  be  or 
require ;  and,  at  the  end,  or  other  sooner 
tlHtnmiationiff  the  said  demise,  should  and 
WMild  peaoei^ly  and  quietly  leave,  sur- 


render, and  yield  up,  unto  the  testator, 
his  heirs  and  assigns,  the  said  messuage  or 
dwelling-house  and  premises,  in  good  and 
substantial  plight  and  condition;  and  the 
defendant  did,  by  the  said  indenture,  for 
himself,  his  heirs,  executors,  and  admi- 
nistrators, further  covenant,  promise,  and 
agree,  with  and  to  the  testator,  his  heirs 
and  assigns,  that  he,  the  defendant,  his 
heirs,  executors,  and  administrators,  should 
and  would,  from  time  to  time,  and  at  all 
times  thereafVer,  save,  defend,  keep  harm- 
less, and  indemnify,  the  testator,  his  heirs 
and  assigns,  of  and  from  all  loss,  costs, 
charges,  damages,  and  expenses,  which  he, 
the  testator,  his  heirs  and  assigns,  should 
or  might  sustain,  expend,  or  be  put  unto, 
for  or  by  reason  of  the  said  George,  his 
executors  or  administrators,  not  paying  the 
rent,  or  not  performing,  fulfilling,  and  keep- 
ing all  and  singular  the  covenants,  articles, 
and  agreements  therein  reserved  and  con- 
tained on  his  or  their  parts  and  behalves  to 
be  observed,  performed,  fulfilled,  and  kept ; 
as  by  the  said  indenture,  reference  being 
thereunto  had,  will,  amongst  other  thii^, 
more  fully  appear :  by  virtue  of  which  said 
indenture,  the  said  George  entered  into, 
uid  became  and  was  possessed  of,  the  said 
denfieed  premises,  for  the  said  term  so  to 
him  thereof  granted  as  aforesaid ;  and  the 
said  George  beiug  so  possessed  of  the  said 
demised  premises,  and  the  reversion  ex- 
pectant upon  the  determination  of  the  said 
last-mentioned  term  belonging  to  the  testa- 
tor for  the  residue  of  the  term  first  men- 
tioned, the  testator  afterwards,  to  wit,  on 
the  21st  of  June  1824,  at  &c.  aforesaid, 
duly  made  and  published  his  last  will  and 
testament  in  writing,  and  afterwards,  to  wit, 
on  the  8th  of  November  1825,  at  &c.  afore- 
said, duly  made  and  published  a  codicil  to 
his  said  last  will  and  testament,  and,  by  the 
said  will  and  codicil,  appointed  the  plaintifl^ 
joint  executors  of  his  said  will ;  and  after- 
wards, to  wit,  on  the  Ist  of  November  1826, 
at  &c.  aforesaid,  the  said  testator  died  pos- 
sessed of  such  his  estate  in  the  said  rever- 
sion :  after  whose  death,  the  plaintifTs,  to 
wit,  on  the  18th  of  July  1827,  at  &c.  afore- 
said, duly  proved  the  said  will  and  codicil, 
and  took  upon  themselves  the  burthen  and 
execution  thereof,  and  thereby  became  and 
were  possessed  of  the  said  reversion :  and, 
although  the  testator,  in  his  lifetime,  and 
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the  plaintiffs  since  they  became  so  pos- 
sessed  as  aforesaid,  have  always,  from  the 
time  of  making  the  said  indenture,  hitherto, 
well  and  truly  performed,  fulfilled,  and 
kept  all  things  in  the  said  indenture  con- 
tained on  their  part  and  behalvM  to  be  per- 
formed, fulfilled,  and  kept,  according  to 
the  tenoi*  and  effect,  true  intent  and  mean- 
ing of  the  said  indenture ;  yet,  protesting 
that  the  defendant  hath  not  performed, 
fulfilled,  or  kept  any  thing  in  the  said  in- 
denture contained  on  his  part  and  behalf 
to  be  performed,  fulfilled,  and  kept,  accord- 
ing to  the  tenor  and  effect,  true  intent  and 
meaning  thereof,  the  plaintiffs  say  that  the 
said  Creorge  and  the  defendant  have  not, 
nor  hath  either  of  them,  paid  the  rent  afore- 
said for  the  two  last  half-years  of  the  said 
term  elapsed  on  the  29th  day  of  September 
1886,  or  any  part  thereof,  but  the  same  is 
still  wholly  in  arrear  and  unpaid,  contrary 
to  the  said  covenant  of  the  defendant  in 
that  behalf:  and  the  plaintiffs  further  say, 
that,  afler  the  making  of  the  said  inden- 
ture, to  wit,  on  the  said  16th  of  July  1827, 
aforesaid,  and,  from  thenceforth,  until  and 
at  the  commencement  of  this  suit,  to  wit, 
at  &c.  aforesaid,  the  defendant  and  the  said 
George  suffered  and  permitted  the  said 
dwelling-house  and  premises  to  be  and  con- 
tinue, and  the  same  were,  for  and  during 
all  that  time,  in  every  part  thereof,  ruinous, 
prostrate,  broken  to  pieces,  fallen  down, 
and  in  great  decay,  nir  want  of  needful 
and  necessary  repairing,  upholding,  sup- 
porting, maintaining,  and  keeping  the  same, 
contrary  to  the  said  covenant  of  the  said 
defendant  in  that  behalf;  and  the  phuntiffs 
further  say,  that,  by  reason  of  the  said 
Geoi^  not  paying  the  said  rent  for  the 
two  last  half-years  of  the  said  term,  and 
suffering  the  said  messuage  or  dwelling- 
house  and  premises  to  be  out  of  repair  as 
aforesaid,  the  plaintiffs  have  sustained  and 
been  put  to  loss  and  damage  to  a  large 
amount,  to  wit,  the  amount  of  500/.  of  law- 
ful &c.,  to  wit,  at  &c.  aforesaid;  and  the 
defendant  hath  not  saved,  defended,  kept 
harmless,  and  indemnified  the  plaintiffs  from 
such  loss  and  damage,  but  hath  hitherto 
wholly  neglected  and  refused  so  to  do,  con- 
trary to  his  said  covenant  in  that  behalf; 
and  so  die  plaintiflb  in  fact  say  that  the  de- 
fendant (although  often  requested  so  to  do) 
hath  not  kept  the  said  several  covenants  so 


made  as  aforesaid,  but  hath  broken  the 
same,  and  to  keep  the  same  with  the  plain- 
tiffs hath  hitherto  wholly  neglected  and 
refused,  and  still  doth  neglect  and  refine : 
wherefore  the  plaintiffii,  as  executors  as 
aforesaid,  say  diat  they  are  injured,  and 
liave  susuined  damage  to  the  value  of 
5001.,  .and  therefore  &c." 

To  this  declaration,  the  defendant  plead- 
ed— "  That  the  said  George  Grain  in  the 
said  indenture  in  the  said  declaration  men- 
tioned, before  and  at  and  after  the  makii^ 
of  the  said  indenture  in  the  said  declara- 
tion above  mentioned,  and  on  the  S6th 
May,  1827,  and  from  thence  continually 
until  the  suing  out  the  commission  of  bank- 
rupt hereinafter  mentioned,  was  a  hatter, 
and,  during  all  that  time,  did  use  and  exer- 
cise the  trade  of  a  hatter,  by  way  of  bar- 
gaining, exchanging,  bartering,  and  che- 
vizance,  and  sought  his  trade  of  living  by 
buying  and  selling,  to  wit,  at  &c.  afore- 
said ;  and,  the  aaid.  George  Grain  so  using 
and  exercising  the  trade  of  a  hatter,  and 
seeking  his  trade  of  living  as  aforesaid, 
afterwards,  to  wit,  on  the  31st  May,  1827 
aforesaid,  at  &c.  aforesaid,  he,  the  said 
George  Grain,  became  and  was  indebted 
to  one  Edward  Womersley,  a  subject  of 
this  realm,  in  the  sum  of  80/.  lis.  6d.,  of 
lawful  &c.,  for  a  true  and  just  debt  due 
and  owing  from  the  said  George  Grain  to 
the  said  Edward  Womersley ;  and  the  said 
George  Grain  was  then  and-  there  also 
indebted  to  one  James  Knott,  a  aubject  of 
realm,  in  a  certain  other  large  sum  of 
money,  to  wit,  the  anm  of  70^.  fi«.  Sd,  of 
like  lawful  money,  for  a  true  and  just  debt 
due  and  owing  firom  the  said  George  Grain 
to  the  aaid  James  Knott;  and  the  said 
George  Grain  was  then  and  there  also 
indebted  to  divers  other  persons  in  divers 
other  large  sums  of  money  ;  and  the  said 
George  Grain,  being  so  indebted  as  afore- 
said, and  being  a  subject  of  this  realm,  and 
so  using  and  exercising  the  trade  and  busi- 
ness of  a  hatter,  and  seeking  his  trade  of 
living  as  aforesaid,  afterwards,  and  after 
the  making  the  said  indenture  in  the  said 
declaration  mentioned,  to  wit,  on  &c.  afore- 
said, at  &c.  aforesaid,  the  aaid  debts  to  the 
aaid  Edward  Womersley  and  James  Knott, 
and  also  the  said  other  debts,  being  then 
and  there  due  and  unpaid  and  unsatisfied, 
became  and  was  bankrupt  within  the  tnie 
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intent  and  meaniog  of  the  statate  then  and 
still  in  force  concerning  bankrupts  made 
and  provided ;  and  that  thereupon,  after- 
wards,  to  wit,  on  the  26th  June  1827, 
aforesaid,  at  &c.  aforesaid,  a  certain  com- 
inission  of  bankrupt  under  the  great  seal 
of  the  united  kingdom  of  Great  Britain  and 
Ireland,  bearing  date,  at  Westminster,  a 
certain  day  and  year,  to  wit,  the  day  and 
year  last  aforeaaid,  grounded  upon  the 
said  statute,  upon  the  petition  of  the  said 
Edward  Womersley  and  James  Knott,  waa 
duly  awarded  and  issued  against  the  said 
George  Grain  directed  to  certain  commis- 
sioners therein  named  [the  commission  was 
here  set  out].  By  virtue  of  which  said  com- 
mission, and  by  force  of  the  said  statute  con- 
cerning bankrupts,  the  major  part  of  the  said 
commissioners  named  in  the  said  commis- 
aum,  having  severally  and  respectively  duly 
taken  the  oath  prescribed  and  appointed  to 
be  taken  by  commiasioners  of  bankrupts, 
according  to  the  form  of  the  statute  in  that 
case  made  and  provided,  and  havii^  then 
and  there  entered  and  kept  a  memorandum 
thereof  among  the  proceedings  in  the  said 
commission,  afterwards,  to  wit,  on  the  Snd 
July,  1827,  aforesaid,  at&c.  aforesaid,  did, 
in  due  form  of  law,  find  that  the  said 
Geoi^e  Grain  had  become  bankrupt  within 
the  true  intent  and  meaning  of  the  statute 
made  and  then  in  force  concerning  bank- 
rupts, before  the  date  and  issuing  forth  of 
the  said  commission,  and  did  then  and  there 
declare  and  adjudge  him  bankrupt  accord- 
ingly ;  and  the  defendant  furdier  saith, 
that,  at  the  time  the  said  George  Grain 
became*  and  was  bankrupt  as  aforesaid,  he, 
the  said  George  Grain,  was  entitled  to  the 
said  lease  in  the  said  declaration  mentioned, 
to  wit,  at  &c.  aforesaid,  and  that  the  said 
rent  in  the  said  declaration  mentioned,  and 
every  part  thereof  (if  any  be  in  arrear), 
became  due  and  was  in  arrear,  and  accrued, 
and  also  that  the  committing  the  said  sup- 
posed breaches  of  covenant  in  the  said  decla- 
ratim  assigned  (if  uiy  such  there  be)  were 
eommitted  and  made,  ajier  the  tlate  of  the 
aeud  eommttion,  to  wit,  on  the  1st  July, 
1827,  to  wit,  at  &c.  aforeaaid ;  and  the 
defendant  further  saith,  that,  after  said 
George  Grain  became  and  was  bankrupt 
as  aforeaaid,  to  wit,  on  the  21st  July,  1 827, 
at  &c.  aforesaid,  Elliot  Taylor  and  Ed- 
ward Womersley,  being  then  and  there  the 


assignees,  duly  appointed,  of  the  estate  and 
effects  of  the  said  George  Grain,  as  such 
bankrupt  as  aforesaid,  declined  the  smd 
lease ;  of  whkh  the  said  George  (rroin,  so 
being  such  bankrupt  as  aforesaid,  after- 
wards, to  wit,  on  &c.  last  aforesaid,  at  &c. 
aforesaid,  had  Mtice;  and  thereupon  the 
aaid  Geoige  Gram,  being  such  bankrupt  as 
aforesaid,  afterwards,  rad  after  the  death 
of  the  testator,  to  wit,  on  &c.  last  afore- 
said, at  &c.  aforesaid,  and  within  fourteen 
days  next  after  he,  the  said  George  Grain, 
being  such  bankrupt,  had  notice  that  the 
said  assignees  had  declined  the  said  lease 
as  aforesaid,  delivered  up  such  lease  to 
the  plaintifib,  as  executors  as  aforesaid,  to 
wit,  at  &e.  aforesaid :  and  this,  &c." 

The  sectmd  plea  waa  to  the  same  effect. 

To  these  pleas,  the  plaintiffs  replied— 
That,  by  reason  of  any  thing  in  those  pleas 
alleged,  they  ought  not  to  be  barred  from 
having  and  maintaining  their  aforesaid 
action  thereof  against  him,  the  defendant, 
because  they  said  that  the  delivering  up  of 
the  said  lease  was  after  tlie  said  21st  July, 
1827  aforesaid,  and  after  the  said  several 
breaches  of  covenant,  and  every  of  them, 
had  accrued  :  and  this  &c.,  wherefore  &e. 

Demurrer  and  joinder. 

The  case  now  came  on  for  argument. 

Mr,  Serjeant  Wilde,  in  suf^wrt  of  the  de- 
murrer.— ^The  replication  in  this  case  la 
bad.  It  tenders  in  iuue  a  perfectly  imma- 
terial fact.  The  commission  is  dated  the 
26th  of  June,  1827.  The  plea  avera  tint 
the  breaches  were  committed  after  the 
date  of  the  commissipn.  The  replication, 
not  denying  that  the  breaches  occurred 
after  the  date  of  the  commission,  avers  that 
they  occurred  before  the  delivery  up  of  the 
lease. 

On  the  facts  disclosed  in  the  plea,  no 
action  is  maintainable  against  the  defendant. 
He  is  not  the  lessee;  he  merely  covenants 
as  surety. 

The  75th  section  of  the  6  Geo.  4.  c.  IG. 
enacts,  "  that  any  bankrupt  entitled  to  any 
lease  or  agreement  for  a  lease,  if  the  assig- 
nees shall  accept  the  same,  shall  not  be 
liable  to  pay  any  rent  accruing  after  the 
date  of  the  commission,  or  to  be  sued  in  re- 
spect of  any  subsequent  non-observance  or 
non-performance  of  the  conditions,  cove- 
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nants,  or  agreements  therein  contained  ; 
and,  if  the  assignees  decline  the  same,  slial) 
not  be  liable  as  aforesaid,  in  case  he  deliver 
up  such  lease  or  agreement  to  the  lessor 
or  such  person  agreeing  to  grant  a  lease, 
within  fowteen  day$  aJXer  be  shall  have 
had  notice  that  the  assignees  shall  have 
declined  as  aforesaid ;  and,  if  the  assig- 
nees shall  not  (upon  being  thereto  re- 
quired) elect  whether  the;  will  accept  or 
decline  such  lease  or  agreement  for  a  lease, 
the  lessor  or  person  so  agreeing  as  aforesaid, 
or  any  person  entitled  under  such  lessor  or 
person  so  agreeing,  shall  be  entitled  to  apply 
by  petition  to  the  Lord  Chancellor,  who 
may  order  them  so  to  elect  and  deliver  up 
such  lease  or  agreement,  in  case  they  shall 
decline  the  same,  and  the  possession  of  the 
premises,  or  may  make  such  order  therein 
as  he  shall  think  fit." 

The  plea  sets  fprth  all  that  is  materii^ 
to  give  the  bankrupt  a  discharge,  in  case  he 
gives  up  the  lease  within  fourteen  days  afler 
he  has  had  notice  that  the  assignees  have 
declined  it.  The  bankrapt  must  have  Mfior, 
to  pnt  him  out  of  the  protection  of  the  act. 
The  only  question  to  be  mnsidared,  ia, 
what  is  the  effect  of  this  section  of  the  act  7 
It  is  true,  that  this  is  an  action  against  a 
surety  ;  but  the  construction  of  the  clause 
is  not  at  all  afiected  by  that  circumstance. 
Although  the  interest  of  a  landlord  may  be 
very  different  when  a  surety  is  bound  with 
the  lessee,  yet  the  construction  of  the  act 
must  be  independent  of  the  fact,  whether 
there  be  a  surety,  or  no  surety.  The  effect 
of  the  delivering  up  of  the  lease  by  the 
bankrupt  after  his  ass^nees  have  repudiated 
it,  is,  absolutely  to  diaeharge  the  defendant. 
In  Z>0ed.  Cheere  v.  ;SriM(A(l^  it  was  held,  that, 
if  a  lessee  covensnt  not  to  assign,  and  his 
assignees  take  to  the  lease,  his  covenant  is 
discharged  by  the  49  O.3.  c.  181.  s.  19(2), 

(1)  5Taaot795. 

(2)  By  which  it  is  enacted—"  That,  in  all 
cases  in  which  a  conunission  of  bankrupt  shall 
be  sued  forth  against  any  person  entided  to  any 
leaee,  and  the  assigaees  shidl  accept  the  same, 
and  the  benefit  thereof,  as  part  of  the  bankrupt's 
estate  and  effects,  after  such  acceptance  the 
bankrupt  shall  not  be  liable  to  be  in  any  manner 
sued  in  respect  or  by  reason  of  any  subsequent 
non-observance  or  non-performancettf  the  con- 
ditions, covenants,  or  agreements  fherein  con- 
tained." 


although  a  breach  of  it  had  become  im- 
possible, by  reason  that  he  no  longer  had 
the  aubject-matter  respecting  which  the 
covenant  was  made.  Lord  Chief  Justice 
Gibbs  there  said  (A) — "  The  queatira  im, 
whether  the  legislature  has  not  used  such 
extensive  words  as  to  put  an  end  to  all  cove- 
nants of  the  lessee  wlutsoever ;  and  we  are 
of  (^inira  that  they  have.  The  worda  are, 
that  he  *  shall  not  be  liable  to  be  in  any 
manner  sued  hi  respect  or  by  reason  of  any 
subsequent  non-observanoe  or  non-perfor- 
mance of  the  conditions,  covenants,  oragree- 
nwnts  therein  contained.'  This  is  an  ex- 
press absolution  of  the  lessee  from  all  the 
covenants  contained  in  the  lease,  after  tlie 
assignees  shall  have  taken  possession  of  the 
lease."  The  words  of  that  section  are  not 
so  strong  as  those  of  that  now  under  consi- 
deration. If  tite  object  of  the  legtslatmre 
was,  wholly  to  discharge  tlie  bankrupt 
lessee,  what  was  intended  to  be  the  situa- 
tion of  the  lessor  7  He,  of  course,  was  not 
to  be  held  bound  by  hia  covenants,  when 
the  leasee  was  discharged  from  hia.  The 
manifest  object  of  the  surrender,  is,  the 
absolute  extinction  of  the  term.  Afta* 
having  enacted,  that,  if  the  assignees  take 
the  lease,  the  lessee  is  discharged,  and 
that,  if  they  decline  it,  and  the  bankrupt 
delivers  it  up  within  a  given  time,  he  ts 
also  discharged,  the  clause  proceeds  to 
enact,  that,  if  the  assignees  do  not  elect 
within  a  given  time,  ^e  landlord  may  com- 
pel them  to  elect.  The  general  intention 
of  the  clause  is,  in  case  the  assignees  de- 
cline the  leaee,  to  give  the  bankrupt  a  r^ht 
to  determine  the  term.  ^  delivering  it 
up  to  the  lessor,  ibe  lease  is,  for  aU  pur- 
poses, destroyed.  Hie  lessor  is  then  en- 
titled to  the  possession  of  the  land.  The 
bankrupt  could  not  claim  the  possession ; 
his  interest  has  absolutely  eeased.  No 
other  construction,  therefore,  is  reason- 
able, than  that  the  term  is  at  an  end.  If 
the  bankrupt  has  no  right  of  possession, 
covenants  cannot  continue  to  exist,  to 
enable  the  performance  of  which  the  pos- 
•eesioR  of  the  land  is  requisite.  The  deli- 
very up  and  receiving  of  a  lease,  before  the 
Statute  of  Frauds  (which  required  it  to  be 
in  writing),  would  have  been  evidence  t>f 
an  extinguishment  of  the  term.  Here,  the 

(3)  5  Tasnt*  790. 
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lenor  was  entitled  to  have  the  leue  deli- 
vered up  to  him.  Suppose  any  wrong  were 
done  to  the  premises  after  the  delivery  up 
of  the  lease  under  this  section — suppose 
timber  were  cut,  or  any  other  dam^e 
done — could  the  bankrupt  maintain  any 
action  for  it  ?  Then,  as  to  the  time  from 
which  the  surrender  is  to  operate — is  it  to 
have  any  relation  ?  I'he  doctrine  of  rela<' 
tion  prevails  very  much  in  every  part  aS 
the  bankrupt  laws.  By  the  clause  in  ques- 
titm,  bankrupt  is  discharged  firota  all 
covenuits,  from  the  date  of  we  commis- 
sion. The  landlord's  title  re-vests  con- 
temporaneously. When  the  act  is  to  be 
done,  which  is  to  give  rise  to  that  discharge, 
depends  upon  the  lessor.  A  general  juris- 
diction is  given  to  the  Great  Seal,  in  case  the 
assignees  vexatiously  delay  to  make  their 
election.  The  order  of  the  Lord  Chancel- 
lor, however,  is  not  to  operate  cm  the  bank- 
rupt, but  merely  between  the  assignees  and 
the  lessor.  The  bankrupt  can  interpose 
no  delay.  On  him  the  legislature  imposes 
a  certain  limit — fourteen  days.  The  lease 
ia  absolutely  datetmined*  from  the  date  of 
the  commission.  The  siire^  is,  tberefbre, 
dischai^ed.  The  lessor  might  have  taken 
a  bond  or  covenant  from  a  surety,  that,  in 
case  of  the  bankruptcy  of  the  lessee,  the 
surety  should  pay  a  certain  sum.  But  this 
is  only  a  general  suretyship.  The  cove- 
venant  ts  not,  to  pay  so  much  a  year  for 
nine  -years:  it  is  a  mere  reservation  of 
rent;  and  a  reservation  of  rent  in  a  lease 
is  incident  to  the  grant,  and  is  to  enure  for 
the  term  of  the  lease.  The  term  "  nine 
years  "  is  perfectly  immaterial.  The  words 
of  the  clause  of  re-entry,  at  the  end,  or 
other  sooner  determination  of  the  term,"  ma- 
nifestly ceeognise  that  the  lease  is  subject 
t»  the  usual  l^al  modes  of  determination. 

llie  general  ground  of  the  surety's  dis- 
charge is  this — The  suretyship  depends 
upon  the  continuance  of  the  lease.  If  the 
lease  be  determined  by  operation  of  law, 
the  consequence  is  the  same,  as  if  the  term 
had  run  out.  The  case  of  Inglis  v.  Mae* 
dottgal  (4)  arose  on  the  construction  of  the 
19th  section  ofthe  49  Geo.  S.  c.  121(5); 
there,  there  was  no  lease  at  all ;  the  defen- 
dant had  merely  entered  into  a  bond*  as 

(4)  iSB.Msore,  196. 

(5)  ^ii(«.(o.«.) 


surety,  with  the  principal,  conditioned  for 
the  performance  of  covenants  contained  in 
an  agreement  for  a  lease.  That  was  a 
very  difierent  question  from  the  present. 
The  surety  here,  is  not  a  surety  for  any 
debt  in  existence  at  the  time  oi  the  bank- 
ruptcy. He  could  not  prove  imder  the 
commission.  I'he  bankrupt,  therefore, 
would  still  be  chargeable,  in  the  event  of 
the  surety  being  held  liable.  That  would 
be  n^ativing  &e  effect  of  his  disc^u^ 
under  the  act. 

Mr.  Serjeant  Stephen,  contri  The  first 

breach  assigned  ui  the  declaration,  is,  that, 
on  the  S9th  Sept.  18^8,  two  half-years' 
rent  were  in  arrear  and  unpaid.  The  plea 
states  that  the  several  breaches  of  cove- 
nant (if  any)  were  committed  and  made 
ofier  the  date  of  the  commisswn  against  the 
lessee— the  «6th  of  June,  1827.  That 
repugnancy,  tberefbre,  is  a  fatal  objectioa 
to  the  plea. 

This  case  is  virtually  decided  by  that  of 
Inglis  V.  Maodtmgal,  There,  the  question 
arose  on  a  clause  in  a  late  act,  which,  in  its 
words  and  spirit,  is  very  nearly  identical 
with  that  on  which  the  present  qoesticm 
depends.  I'he  later  enactment  has  merely 
engrafWd  on  the  former,  a  proviso,  that,  in 
case  the  assignees  shall  decline  the  lease, 
the  bankrupt  may  deliver  it  up  to  the 
lessor ;  and  also  that,  in  the  event  of  the 
lease  being  delivered  up  to  the  lessor,  the 
liability  of  the  bankrupt  shall  cease  Jrom 
the  date  of  the  commwon.  Both  these 
clauses  speak  of  the  non-liability  of  the 
lessee ;  in  neither  is  it  said  that  the  debt 
is  extinguished :  but  simply  that  the  lessee 
himself  shall  not  be  liable  to  be  sued  in 
respect  of  the  covenants  contained  in  the 
lease.  The  deciaion  in  Inglie  v.  Macdm- 
gal  amounts  to  this— that,  uough  the  bank- 
rupt himself  is  discbai^ed,  it  by  no  m»ns 
foil  Iowa  that  a  surety  is  discharged  also. 
I'he  very  object  of  taking  a  surety  may  be 
to  provide  against  the  insolvency  of  the 
principal.  The  main  proposition  relied  on 
for  the  defendant,  is,  that  the  discbarge 
of  the  lessee  enures  to  discharge  all  per- 
sons subject  to  the  performance  ofthe  same 
covenants.  It  is  said  that  the  6  Geo.  4. 
provides  for  the  absofuie  discharge  of  the 
bankrupt ;  and  that,  if  the  surety  be  stiU 
held  liable,  the  consequence  will  be,  that 
the  aurety  will  be  at  liberty  to  resort  to 
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the  bankrupt,  and  thus  the  bankrupt  will 
be  rendered  circuitously  liable  to  that  frora 
which  the  legislature  has  discharged  him. 
That  argument  was  equally  applicable  in 
IjtgUs  V.  Macdm^aly  but  it  was  thought  not 
worth  making ;  it  cannot  be  supposed  not 
to  have  occurred  to  the  Court.  They  con- 
sidered the  case,  merely  as  between  the 
lessor  and  the  surety;  they  had  nothing 
to  do  with  the  question,  as  between  the 
bankrupt  and  the  lessor.  It  must  be  ad- 
mitted, as  was  held  in  Doe  d.  Ckeen  t. 
Stmtkt  that  the  language  of  the  act  ope- 
rates as  an  express  absolution  of  the  Uttee 
from  all  the  covenants  contained  in  the 
lease:  but  this  absolution  does  not  extend 
to  collateral  liaWitiet.  It  has  been  con- 
tended, that  the -term  is  absolutely  extin- 
guished. But  for  that  additional  argu- 
ment, the  case  of  Inglix  v.  Macdougal 
would  be  decisive  of  the  question.  The 
act  says  nothing  of  a  surrender  or  extin- 
guishment of  the  term ;  its  object  was 
merely  the  protection  of  the  lessee ;  it  did 
not  lAok  beyond  this ;  it  did  not  contem- 
plate the  existence  of  a  tuKty  bound  for 
the  performance  of  the  covenants  of  the 
lessee.  The  manifest  object  of  the  legis- 
lature was,  only  the  discharge  of  the  lessee 
himself ;  sureties  are  left  to  all  the  conse- 
quences casually  resulting  from  the  act.  It 
appears,  on  this  record,  that  the  causes  of 
action  were  complete  before  the  delivering 
up  of  the  lease :  and,  therefore,  before  the 
term  was  extinguished,  even  as  against  the 
lessee.  This  gave  rise  to  the  argument  in 
fhvour  of  an  extinguishment  retrospec- 
tively operating — having  relation  to  the 
date  of  the  commission.  Relations  of  this 
sort — harsh  in  many  cases,  startling  in 
most — can  never  be  allowed  to  operate, 
except  in  cases  of  necessity.  If  the  object 
of  the  legislature  could  not  be  attained 
without  this  retrospect,  there  would  be 
some  ground  for  the  argument.  Inglis  v. 
Macdaigal  recognizes  the  general  princi- 
ple of  the  bankrupt  laws,  to  discharge  the 
bankrupt,  and  not  to  extend  to  the  dis- 
charge of  parties  who  may  be  rollaterally 
liable.  The  general  spirit  of  the  bank- 
rupt laws  is  opposed  to  the  discharge  of 
sureties.  In  freiti  v.  Wehh  (6)  it  was 
held,  that  a  surety  in  an  annui^-deed, 

(6)  4Min.&SeI.3Sff. 


compelled  by  the  annuity-creditor,  after 
the  bankniptcy  and  aUowuice  of  the  certi- 
ficate of  the  principal,  to  pay  several  sums 
for  arrears  due  after  the  issuing  of  the 
commission,  was  not  within  the  statute 
40  Geo.  3.  c.  121.  s.  8(7),  and  therefore 
might  have  an  action  against  the  principal 
for  such  sums,  and  hold  him  to  bail.  In 
Copeland  y.  Stepkau  (8),  where  the  question 
was  for  the  first  time  raised,  in  whom  the 
term  is  vested  befme  the  assignees  have 
made  their  electitm,  Lord  'Ellenborou^, 

(7)  "  That  in  all  cases  of  couimiiisions  of 
bankrupt  already  issued,  under  which  no  divi- 
dend has  yet  been  made,  or  under  which  the 
creditors,  who  have  not  proved,  can  receive  a 
dividend  equally  iu  proportion  to  their  respec- 
tive debts  without  disturbing  any  dividend 
already  made,  and  in  all  cases  of  commissloDs 
of  bankrupt  hereafter  to  be  issued,  where  at 
the  time  of  inuing  the  commission  any  person 
shall  be  surety  for  or  be  liable  for  any  debt  of 
the  bankrupt*  it  shall  be  lawful  for  such  surety 
or  person  liable,  if  he  shall  bave  paid  the  debt, 
or  any  part  thereof  In  discharge  of  the  wlude 
debt,  althon^  he  may  have  paid  the  same 
after  the  eomnussion  shall  have  issued,  and 
the  creditor  shall  have  proved  his  debt  under 
the  commis^n,  to  stand  in  the  place  of  the 
creditor  as  to  tlie  dividends  upon  such  proof  i 
and  where  the  creditor  shall  not  have  proved 
imder  the  commission,  it  shall  be  lawful  for 
SDch  surety  or  person  liable  to  prove  his  de- 
mand in  respect  of  such  payment  as  a  debt 
under  the  commission,  not  disturbing  the  for- 
mer dividends,  and  to  receive  a  diWdend  or 
dividends  proportionally  with  the  other  credi- 
tors, taking  the  benefit  of  such  commission, 
notwithstanding  such  person  may  liave  become 
surety  or  liable  for  the  debt  of  the  bankrupt 
after  an  act  of  bankruptcy  had  been  commit- 
ted by  such  bankrupt :  provided  that  sndi  per- 
son lud  not  at  the  time  when  he  became  audi 
surety,  or  when  be  so  bscams  liable  for  the 
debt  of  such  bankrupt,  notice  of  any  act  of 
bankruptcy  by  such  bankrupt  committed,  or 
that  he  was  insolvent  or  had  stopped  fnymeut  t 
provided  alivays,  that  the  issuing  a  commission 
of  bankrupt,  although  such  commission  shall 
afterwards  be  superseded,  shall  be  deemed 
notice,  and  every  person  against  whom  any 
such  commission  of  bankrupt  has  been  or  tAuSl 
be  awarded,  and  who  has  obtained  or  shall 
obtain  his  certificate,  shall  be  dischaiged  of  al* 
demands  at  the  suit  of  every  such  person  hav- 
ing so  pud,  or  being  hereby  enabled  to  prove 
as  lUbresaid,  or  to  stand  in  the  place  of  such 
creditor  as  aforesaid,  with  regard  to  his  drilt 
in  respect  of  such  turetyshm." 
<8)  iBan.Ac  AU.59S. 
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in  deliTering  the  judgment  of  the  Court, 
8aid(y)— "We  are  of  opinion  that  the  gene- 
ral assignment  of  a  bankrupt's  personal 
estate  under  his  commission,  does  not  vest 
a  term  of  years  in  the  assignees,  unless 
they  do  some  set  to  manifest  their  assent 
to  the  assignment  as  it  regards  the  term, 
and  their  acceptance  of  the  estate ;  and 
upon  this  ground  alone  our  judgment  in 
the  present  case -is  given."  So  that,  ac^ 
cording  to  the  doctrine  of  that  case,  it  is 
manifest  that  this  term  is  not  extinguished, 
but  is  still  m  esse,  until  after  the  election 
of  the  assignees.  Of  course,  on  the  same 
principle,  it  remained  in  the  bankrupt  until 
the  delivery  up  of  the  lease.  .  If  it  be  held 
that  the  term  was  in  the  bankrupt  until  the 
assignees  declined  the  lease,  then,  on  the 
fiwe  of  the  plea,  it  does  not  appear  that  the 
assignees  did  decline  it  before  the  breaches 
occurred.  The  rent  became  due,  and  the 
premises  became  out  of  repair,  during  an 
mterval  when  the  term  was  subsisting,  and 
in  the  bankrupt.  The  action  accrued  from 
that  moment  against  the  surety.  At  that 
time,  it  was,  indisputably,  competent  to  the 
plaintiff  to  bring  his  action  against  the  surety. 
There  would  have  been  no  answer  to  that 
action  on  the  ground  that  the  term  was  ex- 
tinguished  then,  for  it  was  then  in  the  lessee. 
What  has  occurred  since,  that  can  divest 
that  right  of  action  ?  Was  it  rooted  up  by 
the  subsequent  delivery  up  of  the  lease  ?  Is 
there  any  inconsistency  in  saying,  that, 
thongb  the  lessee  is  discliai^ed,  the  term 
shall  still  continue  to  exist,  as  to  other  pur- 
poses, until  it  is  extinguished  by  the  sub- 
sequent act  viewed  by  the  legislature  ?  The 
terra  is  in  -  iu  nature  essentially  distinct 
from  Uie  obligation  to  perform  the  cove- 
nants. Until  the  assignees  elect  either  to 
accept  or  to  decline  the  lease,  the  interest  con- 
tinues in  the  bankrupt.  If  they  decline,  he 
has  still  the  option  of  continuing  the  term. 
He  is  not  discharged  from  the  covenants 
until  he  gives  the  landlord  notice,  by  de- 
livering up  the  lease.  A  long  interval 
might  elapse  before  the  landlord  could  have 
possession,  and  he  be  left  without  the  means 
of  obtaining  rent  in  the  meantime;  nor 
could  he  during  that  interval  enter. 

Mr,  Serjeant  WUde,  in  reply. — It  is  ad- 
mitted, that,  if  the  effect  of  the  statute  be 

(9)  lBsn..&  AU.604. 
Vol.  Till.  GP. 


to  determine  the  lease,  the  surety  is  dis- 
chat^ed.  The  question  then  is,  is  the  term 
determined?  In  In^lit  v.  Macdoagal,  there 
was  no  lease ;  therefore,  that  case  lias  no 
application  to  the  present.  Reference  has 
Iwen  made  to  cases  decided  upon  annuities. 
There,  however,  the  security  is  not  deter- 
mined. A  covenant  for  securing  an  annuity 
is  very  different  from  a  reservation  of  rent 
in  a  lease.  The  doctrine  of  Copeidnd  v. 
Stephens  is  wholly  beside  this  case.  There, 
the  bankrupt  was  to  be  discharged  only  in 
the  event  of  tlie  assignees'  accepting  the 
lease  ;  not,  as  here,  to  be  discharged  at  all 
events,  and  from  a  given  period. 

The  objection  as  to  the  dates,  could  at  most 
only  be  the  subject  of  a  special  demurrer. 
The  declaration  states  a  liability,  and  the 
plea,  coupled  with  the  statute,  shews  a  dis- 
charge from  that  liability. 

Cur.  mh,  vtdt. 

Lord  Cki^  Jtutke  TsmtoJ  now  deUvered 
theiudgment  of  the  Court. 

The  question  in  this  case,  is,  whether 
a  surety  for  a  lessee  is  liable  in  respect  of 
breaches  of  covenant  which  accrued  after 
the  date  of  a  commission  of  bankruptcy 
against  the  lessee,  but  before  the  delivery 
up  of  the  lease  by  the  bankrupt  to  the  lessor, 
under  the  provisions  of  the  Bankrupt  Act 
6Geo.i.  c.  16.  8.75. 

That  section  contemplates  and  provides 
for  three  cases— ^f<,  where  the  assignees 
accept  the  lease ;  in  which  case,  it  declares 
that  the  bankrupt  shall  not  be  Ueble  to  pay 
any  rent  accruii^  after  the  date  of  the  com- 
mission, or  to  be  aued  in  respect  of  any 
non-observance  or  non-performance  of  the  • 
covenants  iecomUg,  where  the  assignees 
decline  the  same;  in  which  case,  it  declares 
that  the  bankrupt  shall  not  be  liable  as 
aforesaid,  in  case  lie  deliver  up  such  lesse 
to  the  lessor  within  fourteen  days  after  he 
shall  have  had  notice  that  the  assi^ees 
shall  have  declined  to  accept  the  lease — 
and,  lattl^t  where  the  assignees  do  not, 
upon  request,  elect  whether  they  will  accept 
or  decline ;  in  which  case,  the  Lord  Chan- 
cellor has  power,  upon  petition,  to  order  the 
assignees  to  elect,  and  to  deliver  up  the 
lease  and  possession  of  the  premises,  if 
they  decline  the  same. 

The  present  case  falls  within  the  second 
of  the  provisions  contained  in  the  sectran 
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above  referred  to;  and  it  may  be  admitted, 
that,  uoder  the  circumstances  stated  in  the 
pleadings,  and  confessed  by  the  demurrer, 
the  bankrupt  hmuelf  would  not  he  liable  to 
be  sued  now  for  the  non-payment  of  the 
rent,  or  non-observance  of  the  oovenaot  to 
repair  stated  in  the  declaration,  inasmuch  as 
those  breaches  accriied  subsequently  to  the 
date  of  the  commission.    But  the  question 
still  arises,  whether  the  words  of  the  statute 
give  any  more  thao  a  personal  dUcha^  to 
the  bankrupt,  and  whether  the  'Surety  is  not 
still  hable,  inasmuch  as  the  breacbn  were 
incurred  prior  to  the  actual  delivery  up  of 
the  lease  to  the  lessor. 

It  is  contended,  on  the  part  of  the  defen- 
dant, that,  when  the  lessee  has  delivered  up 
the  lease  within  the  time  prescribed  by  the 
statute,  it  operates  as  a  surrender  of  the 
lease  from  the  date  of  the  commission  ;  so 
that  tb«  term  and  interest  of  the  lessee 
must  be  considered  to  have  ceased  from  that 
timet  and,  consequently,  that  the  surety 
cannot  be  held  liable  for  any  breaches  after 
the  eomnussioii — the  same  being  breacbei 
after  ike  term  Aw  ceatei. 

We  Uiink,  however,  that  the  doctrine  of 
a  surrender  by  relation  cannot  be  supported 
by  any  legal  analogy,  nor  by  the  proper 
construction  of  the  statute.  It  is  well  set- 
tled by  the  cBse  of  Copetandv.  Stephens  {10), 
that,  where  the  assignees  do  nothing  to 
shew  their  acceptance  of  a  lease  for  years, 
the  effect  of  the  assignment  is  suspended, 
and  the  term  vesta  in  the  bankrupt,  until 
they  make  their  election.  The  term,  there- 
lore,  having  once  vested  in  the  bankri^, 
mut  ramajn  vested  in  him,  cither  nntil 
the  assignees  elect  to  take  it,  or  until 
he  himself  delivers  it  up  under  the  pro- 
vision of  this  section ;  for,  if  it  could  be 
deemed  to  have  been  divested  or  eziin- 
guished  from  the  datie  of  the  commission,  it 
would  follow  that  the  bankniptf  if  he  had 
bedi  in  possession  during  the  interval, 
would  have  been  so  without  any  title  from 
the  time  of  the  commission.  And,  as  to 
the  statute,  it  contains  no  words  of  avoid- 
ance of  the  lease  from  any  antecedent  time; 
it  only  declares,  that,  in  case  the  lessee  dfr< 
livers  up  the  lease,  he  shall  not  be  liable  for 
the  breach  of  covenants  incurred  after  the 
date  of  the  oommiasion ;  and  these  words 


appear  to  us  to  import  no  more  ^ban  a 
personal  discbarge  to  the  lessee  from  hia 
liability  under  the  covenanta,  by  the  perfmv 
mance  of  a  condition  subsequent.  Inaa- 
roudi,  however,  as  the  liabiUty  of  the  surety 
was  running  at  the  same  time,  and  there  is 
nothing  in  the  act  to  extend  die  defeasance 
to  his  case,  we  think  it  still  continues  until 
the  actual  delivery  of  the  lease  uoder  the 
statute  to  the  lessor. 

In  the  case  of  IngUs  v.  Macdougal  {10\ 
the  surety  was  held  not  to  be  discharged, 
where  the  assignees  bad  aetwpted  the  leaae 
as  part  of  the  tonkmitt'e  estate,  though  the 
statute  49  Geo.  8.  c.  121.  uses  words  ex- 
actly similar  to  those  in  question,  via. — 
"  that  the  bankrupt  shall  not  be  liable  to 
pay  any  rent  accruing  after  such  accep- 
unee :"  and  we  see  no  reason  to  doubt  the 
propriety  of  that  construction,  or  to  plane 
any  other  upon  the  words  of  this  act. 

Upon  the  wliole,  therefo,re,  .we  think  that 
there  sboiild  be 

JudgtRoUfor  lie  piowfj^. 


1829.  \  HOVU>£B  AND  A»OTHXa  f* 
Nov.  14.3  VASBOK. 

Affidavit— Form  of  the  jurat. 

The  names  i^  all  the  deponents  must  he 
inserted  in  the  jurat. 

Amendment — beuiable  proeees. 
The  Ctmrt  refused  to  allom  a  mil  to  be 
amended,  which  had  been  Uf  mistake  made 
returnable  on  a  day  certain,  instead  of  en  m 
general  return  day-^-on  the  groumd  MOt  lAc 
amendment  itould  affect  the  ouiL 

On  a  former  d^  in  this  tern,  a  rale  wia 
obtained  by  Mr.  SerjeaMt  Wilde,  op  the 
part  of  the  defimdant,  calling  oa  the  plain- 
tiff to  shew  cause  why  Uie  writ  of  capias 
ad  respondendum  herein  should  not  be  set 
aside,  and  the  bail-bond  delivered  np  to 
be  cancelled,  for  irregularity ;  the  writ 
having  been  made  returnable  on  a  day 
certain,  instead  of  on  a  general  return-day. 

Mr.  Serjeant  Meremtker,  on  appearmg 
on  this  day  to  shew  cause  against  that 
rule,  ol^ected  that  the  afildavit  upon  whidi 
it  was  obtained  eould  not  be  read,  ^^ifni< 


(10)  lBsn.ft  Ald.59S. 


(10)  1  B.  Moors,  196. 
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htiAg  dribetite.  There  wen  two  depo- 
nents, and  Ae  jurat  was  thus — "  Sworn  by 
both  deponents,  at  my  house,"  &c.  The 
learned  Serjeant  anbmttted  that  the  seve- 
ral deponents  should  have  been  named  in 
the  jurat,  according  to  the  rule  in  the 
Court  of  King's  Bench,  adopted  by  prac- 
tice in  this  court(l). 

The  Secondary,  Mr.  Griffith,  stated  that 
there  was  no  rule  on  the  subject  in  this 
court,  but  that  the  practice  was  in  accord- 
anre  with  the  rule  in  the  King's  Bench. 

Mr.  Serjeant  Wilde  contended  that  the 
rule  referred  to  was  only  directory ;  that 
it  was  intended  to  apply  to  a  case  where 
the  aflRdavit  was  sworn  by  two  of  several 
^poneats,  at  a  diflbrmt  time  md  place 
frmn  the  others;  and  that  there  was  no 
good  reason  for  the  practice,  which,  in 
ftct,  was  not  obeerved  in  this  court. 

The  Court  said,  that,  as  their  officer  had 
reported  the  practice  of  this  oonrt  to  be 
the  same  as  in  the  King's  Bench,  tis. 
to  require  the  names  of  the  several  depo- 
nent to  be  mentioned  in  the  jurat,  the 
rule  obtained  on  the  defective  affldavlt 
mast  be  discharged,  but,  in  this  instance, 
without  costs. 

■On  a  subsequent  dav,  Mr.  Serjeant  Me- 
remether  obtained  a  rule  n»i  that  the  plain- 

HfGi  liberty  lo  amend  the  writ, 

on  an  affidavit  of  the  clerk  of  the  plaintiffs' 
attorney,  stating  that,  by  a  mis-apprehen- 
sion on  his  part,  the  writ  was  made  return- 
able "  on  the  third  day  of  November 
next,"  instead  of  "  cm  the  Morrow  of  AH 
Souli." 

Mr.  Serjeant  Wilde  shewed  cause,  and 
sabmitted  that  the  Court  could  not  allow 
a  writ  to  be  amended  where  such  amend- 
ment would  affect  the  bail.  He  referred 
to  Jotumm  V.  i)oMf  (a),  where,  the  defen- 
dant havii^  been  arrested  oa  a  capia$  re- 
tBtnable  on  a  day  certain,  inatead  of  on  a 
general  retum*day,  and  given  a  bafl-bond 
to  the  sheriff,  the  Court  refused  to  allow 
the  writ  to  be  amended,  unless  the  plaintiff 
would  consent  to  dischai^e  the  bail,  on 
the  defendant's  entering  a  common  appear- 
aace. 

(1)  Beg.  Ges.  M.T.  37  Geo.  S. 

(«)  1  iCftP.ffS;  s.<!.6L*w  Joan.  C.F.  11. 


Mr.  Serjeant  Meremlhert  in  support  of 
his  rule,  contended,  that  the  amendment 
prayed  was  one  of  mere  form,  the  correct- 
ing a  slight  error  which  the  attorney's 
clerk  had  mnocently  fallen  into,  and  that 
the  responsibility  of  the  bail  would  not  be 
rendered  greater  by  allowing  it. 

By  the  Court. — The  bail  are  now  off 
their  recognizance,  by  the  writ  appearii^ 
not  to  have  issued  at  all ;  for,  the  writ  is  a 
nullity.  We  cannot,  therefore,  put  the 
burthen  on  them  again,  by  granting  diis  * 
amendment. 

Aaie  iitchargedt  wUk  coslr. 


1829.    7  punao,  esKT.  ohs  &c.  0.  jod* 
Nov.  7.  y     SOH  ASD  anothbh. 

Lease — What  watrumera  shall  atraunl  to* 

Where  an  agreement  for  a  lease  contained 
eotienanis  on  the  part  of  the  lessee  to  repair 
the  premises,  to  pay  alt  taxes,  ^c,  and  to 
paint  once  m  three  years ;  and  also  a  cove- 
ttoaf  that,  until  the  lease  was  executed,  lAe 
ieeteet  were  **  to  pay  rent,  and  lo  hold  the 
premitest  sulgeet  to  the  covenants  above  men- 
tioned :" — Held,  that  thu  .tea*  an  absolute 
dendee,  and  not  a  mere  agreement  fw  a  fit* 
lunlniee. 

Use  and  occupation — •mherenmntaimMet 

victual  occupation  it  not  necessary  to  en- 
able a  party  to  be  sued  in  assumpsit  for  the 
uae  ana  oetupiUum  of  prtmites. 

This  was  an  action  of  assumpsit  fbr  the 
use  and  occupation  of  certain  premisea  of 
the  plaintiff,  fbr  one  quarter,  from  Lady- 
day  to  Midsummer  1828. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  Sittings  in  London  aOer  last 
tertt),  the  fbllowing  agreement  was  given  in 
evidence  on  the  part  of  the  plaintifl^  to 
prove  the  tenancy : — 

"  Memorandum  of  agreement  made  the 

 dav  of  -- — ,  1823,  between  T.  W. 

Pinero  (the  phlintiff),  of  the  one  part,  and 
C.  Judson  and  S.  Cook  (the  defendants),  of 
the  other  part— The  said  T.  W.  Pinero,  for 
the  considerations  hereinafter  mentioned, 
agrees  to  grant,  seal,  and  execute  unto  the 
said  C.  Judson  and  S.Cook,  a  legal  and 
eflfeetiial  lease  of  all  Aat  messuage  or  tene* 
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ment  and  premisest  situate,  statiding,  and 
being,  &c.,  to  hold  the  same,  with  the  appur- 
tenances, unto  the  said  C.  Judson  and  S. 
Cook,  their  executors,  administrators,  and 
assigns,  from  the  25th  of  March  now  last 
past,  for  die  term  of  five  years  and  three 
quarters  of  another  year,  wanting  ten  days, 
at  and  under  tlie  yearly  rent  of  80/,  of  law- 
ful money  of  Great  Britain,  to  be  made 
payable  quarterly,  on  the  four  most  usual 
days  oPpayment  of  rent  in  the  year,  with- 
out making  any  deductions  or  abatement 
out  of  the  same,  &c. :  and  under  and  sub- 
ject to  covenants  by  and  on  the  part  of  the 
said  C.  Judson  and  S.  C«ok,  their  executors, 
administrators,  and  assigns,  to  pay  the  said 
rent  in  manner  aforesaid,  and  also  the 
sewers'  rate,  and  all  other  taxes,  rates, 
assessments,  and  impositions  whatsoever,  in 
respect  of  the  said  premises,  parhamentary, 

Earochial,  and  otherwise  howsoever;  to 
eep  the  premises  in  good  repwr  (danii^ 
by  fire  only  excepted);  to  punt  all  the  out^ 
aide  wood  and  iron-work  of  or  belongins  to 
the  said  premises,  twice  over,  in  good  oil 
colours,  every  third  year  of  the  said  term  ; 
and,  at  the  end  of  the  said  term,  to  leave 
the  said  premises  in  good  and  tenantable 
repair,  reasonable  use  and  wear  thereof, 
and  damage  by  fire,  in  the  meantime,  only 
excepted ;  that  the  said  T.  W.  Pinero,  shall 
have  liberty  to  enter  and  view  the  said  pre- 
mises and  to  give  or  ieave  notice  in  writing 
thereon  to  repair  all  defects  and  decays 
within  three  -months  then  next  following ; 
and  that  the  said  C.  Judson  and  S.  Cook, 
their  executors,  administrators,  and  assigns, 
shall  do  all  necessary  repair  in  wad  about 
the  premises  (except  damage  by  fire  as 
aforesaid):  and,  further,  that  die  said  C. 
Judson  and  S.  Cook,  their  executors,  admi- 
ustrators,  and  assigns,  shall  not  convert  the 
said  premises  into  a  shop,  or  use  the  same 
for  carrying  on  therein  any  trade  or  busi- 
ness whatsoever ;  and  also  a  proviso  for  re- 
entry on  non-payment  of  rent,  or  breach  of 
any  of  the  said  covenants :  the  said  lease 
also  to  contain  a  covenant,  by  and  on  the 
part  of  the  said  T.  W.  Pinero,  his  executors, 
administrators,  and  assigns,  for  quiet  enjoy- 
ment, upon  payment  of  the  said  rent,  and 
performance  of  the  said  covenants :  And  the 
said  C.  Judson  and  S.  Cook  agree  to  accept 
and  take  the  said  lease  of  the  said  premises 
aforesaid,  upon  tba  tenna  afbreaaid,  and  to 


execute  a  counterpart  thereof  immediately 
upon  the  execution  of  the  said  lease,  and  to 
pay  the  expense  of  preparing  the  said  lease  ; 
and,  in  the  mean  time,  and  until  tuck  leoie 
shall  be  made  and  executed,  to  pay  unto  tlie 
■aid  T.  W.  Pinero,  his  executors,  admini- 
strators, and  assigns,  the  ^foresaid  j/earfy 
reiU  or  sum  of  801.  in  manner  aforesaid,  and 
to  hold  the  tame  premitee,  nbfeet  to  /Ae  eo- 
venanis  above  mentioMed :  And  the  said  C. 
Judson  and  S.  Cook  further  agree  to  put  the 
said  premises  into  good  and  tenantable  re- 
pair, at  their  own  expense,  and  to  complete 
all  such  repairs  on  or  before  the  S5th  day 
of  April  now  next  ensuing :  And,  lastly,  it 
is  hereby  mutually  agreed  between  the  said 
parties  to  this  agreement,  in  case  the  said 
C.  Judson  and  S.  Cook  shall  not  [Mt  the 
said  premises  in  such  repair  as  aKiresaid 
within  U)e  time  aforesaid,  or  if,  at  any  time 
before  tfae  aud  lease  shall  be  made  and  exe- 
cuted, any  quarteriy  payments  of  the  yearly 
rent  of  80/.  shall  be  in  arrears,  and  no  au^ 
fident  distress  be  (bund  on  the  said  premi- 
ses, then,  and  in  either  of  sudi  cases,  the 
said  T.  W.  Pinero,  his  executors,  admini- 
strators, and  assigns,  shall  and  lawfully  may 
re-enter  upon  the  said  premises,  and  there- 
upon this  agreement  shall  be  absolutely  void 
to  all  intents  and  purposes,  except  only  as 
to  the  recovery  of  the  said  rent  so  in  arrear, 
or  any  satisfaction  ibr  the  amount  thereof. 
In  witness"  &c. 

For  the  defendants,  it  was  proved,  that, 
in  September  1827,  they  had  given  the 
plaintiff  a  notice  to  quit,  and  that  at  Lady- 
day,  1828,  they  had  quitted  accordingly. 
No  Uate  had  been  executed ;  and  it  was 
contended,  that  the  instrument  above  set  oat 
was  not  an  actual  demise,  but  only  an  agree- 
ment for  a  future  lease,  and,  consequently, 
that  the  defendanta  were  at  liberty  to  deter- 
mine the  tenancy,  as  they  had  done,  by 
notice. 

On  the  other  hand,  it  was  contended,  that 
the  instrument  amounted  to  a  lease,  and 
therefore,  that  the  defoidanta  were  liable  fin 
the  whole  term. 

A  verdict  was  entered  for  the  pfauntiff— 
damages  20/. 

Mr.  Serjeant  Jone$  now  moved  that  this 
verdict  might  be  set  aside,  and  a  nonsuit 
entered,  on  the  ground  urged  at  the  trial. 
Mid  also  that  the  form  of  action  waa  wrm^ 
then  having  been  no  oedta/  occtqwtion  for 
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the  period  for  which  the  rent  was  claimed.— 
The  case  of  Poole  y.  BaUley{\)  was  the 
first  that  broke  in  upon  the  train  of  cases  in 
which  it  was  held,  that,  where  the  obvious 
intent  of  the  parties  was  not  to  create  a 
present  demise,  the  construction  to  be  put 
upon  the  instrument  should  not  contravene 
that  intent.  Lord  Etlenborough  distrn- 
^ahed  that  case  from  those  which  preceded 
It,  by  saying  that  there  there  were  words  of 
mesent  demise ;  there  are  none  such  here. 
There  ia  no  case  to  be  found,  in  which  an 
imtrunwnt  has  been  held  to  operate  as  a 
lease,  where  the  clear  intention  of  the  par* 
ties  was  that  it  should  operate  only  as  an 
Mreement.  If,  on  the  other  hand,  it  be 
dear  that  the  instrument  was  intended  to  be 
a  lease,  the  Courts  will  not  be  astute  to  find 
expressions  to  contravene  that  intent.  In 
OoodlUle  d.  Ettmck  v.  1Vay(i),  it  was 
held,  that  a  paper  containing  words  of  pre- 
sent contract,  with  an  agreement  tliat  the 
lessee  should  take  possesuon  immediately, 
and  that  a  lease  should  be  executed  m 
JuturOf  operates  only  as  an  agreement  for  a 
lease.  In  Dunk  v.  Hunter  (3),  where  a  te- 
nant was  in  possession  under  a  memoran- 
dum of  agreement  to  let  on  lease,  with  a 
purchasing  clause,  for  twenty-one  yeara,  at 
a  certain  rent,  it  was  held  that  this  only 
amounted  to  anagreement  for  a  future  lease. 
In  Doe  Coore  v.  Clare  (4),  an  instrument 
on  an  agreement  stamp,  reciting  that  A.,  in 
case  he  should  be  entitled  to  certain  copy- 
hold premises  on  the  death  of  B.,  would 
immediately  demise  the  same  to  C,  de- 
claring that  he  did  thereby  agree  to  demite 
and  let  the  same,  with  a  subsequent  cove- 
nant to  procure  a  licence  to  let  from  the 
lord,  was  held  to  operate  only  as  an  agree- 
ment for  a  lease,  and  not  as  an  absolute 
demise.  In  all  these  cases,  as  well  as  in 
those  of  Tempest  v.  itawling  (^5\  Doe  d. 
Jackson  V.  Ashbumerip),  and  Morgan  d. 
Domding  t.  Bu»eU(7),  the  princip^  laid 
down  ia,  that,  whether  an  instrument  shall 
be  a  lease  or  only  an  agreement  for  a  lease, 
depends  on  the  intention  of  the  parties,  as  it 
is  to  be  collected  from  the  instrument  itself. 

(1^  IS  Eut,  168. 
(t)  1  Tenn  Rrp.735. 

(3)  &  Biro.ft  AUl.SSS. 

(4)  <  Term  Rep.  739. 

(5)  13  Emu,  18. 

(6)  5  Twm  Rm.  108. 

(7)  3  Tsaat.  65. 


The  defendant  was,  at  all  events,  not 
liable  in  this  form  of  action.  There  was  no 
actual  occupation.  The  14th  section  of  the 
statute  1 1  Geo.  2.  c.  1 9.  (6)  applies  only  to 
a  case  of  actual  occupation.  Id  Naish  v. 
Tattoek(9),  Lord  Chief  Justice  Eyre  says: 
"  The  statute  meant  to  provide  an  easy  re- 
medy in  tite  simple  case  of  actual  occupa- 
tion, leaving  other  more  complicated  cases 
to  their  onlinary  remedy.**  The  whole 
scope  of  tlte  act  is  meant  to  apply  exclu- 
sively to  the  ease  of  actual  occupation. 

By  the  Court. — Tliis  is  an  action  for  use 
and  occupation,  for  a  quarter'a  rent  fidling 
due  at  Midsummer,  1828.  The  question 
is,  whether  there  was,  during  that  period, 
any  subsisting  tenancy.  If  the  instrument 
under  which  it  originally  commenced  be 
considered  as  a  lease,  the  tenancy  did  exist; 
if  as  an  agreement  only,  a  notice  to  quit 
having  been  given,  the  tenancy  was  deter- 
mined. We  take  the  law  to  be  well  settled, 
that,  where  the  words  of  the  instrument  are 
of  doubtful  meaning,  we  must  look  at  the 
intent  of  the  parties;  and,  if  that  intent 
clearly  appears  to  be  that  the  instrument 
shall  operate  as  a  present  demise,  we  must 
BO  hold  it|  notwithstanding  its  ambiguity. 
Talking  that  to  be  the  rule  of  law,  we  tbli^, 
that  there  is  sufficient  evidence  here  of  the 
intent  of  the  parties  that  this  should  be  a 
lease.  The  tenancy  was  to  commence  from 
the  26th  of  March,  previous  to  th  j  signing 
of  the  agreement.  Perhaps,  if  it  rested 
only  on  that,  it  might  be  difficult  to  say 
that  this  was  any  thing  more  than  an  agree- 
ment for  a  future  lease.   But  we  afterwards 

(8)  By  which,  "to  obviate  some  difficulties 
that  many  times  occur  in  the  recovery  of  rents, 
where  the  demises  are  not  by  deed,"  it  ia  en- 
acted, '*  that,  from  and  after  the  24tli  of  June 
1738,  it  shall  and  may  be  lawfnl  to  and  for  the 
landlord  or  landlords,  where  the  agreement  ia 
not  by  deed,  to  recover  a  reaiioiiable  satisfac- 
tion for  the  lands,  tenements,  or  hereditaments, 
held  or  occupied  by  the  defendant  or  defen- 
dants, in  an  action  on  the  case  for  the  use  and 
occupation  of  what  was  so  held  or  enjoyed  { 
and  if.  In  evidence,  on  the  trial  of  such  action, 
any  parol  demise,  or  any  i^reement  (not  beinu 
by  deed),  whereon  a  cert^  rent  was  reserved, 
shaU  appear,  the  plaintiff  in  such  action  shall 
not  therefore  be  nonsuited,  but  may  make  usii 
thereof  as  an  evidence  of  the  ^winftaii  of  thu 
damages  to  be  recovered. 

(9)  SH.  BLSfS. 
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find  it  stipulated,  that  the  parties  shall  ac- 
cept and  take  the  lease  of  the  premises 
'*  upon  the  terms  aforesaid,"  and,  *'  in  the 
meantime,  and  until  sucli  lease  shall  be 
made  and  executed,"  to  pay  rent,  and  "  to 
hoM  the  same  premises,  subject  to  the  cove- 
nants above  mentioned."  Now,  if  these  cove- 
mnts  be  looked  at,  it  is  evident  that  they 
are  quite  inconsistent  with  a  tenancy  from 
year  to  year.  Tlie  tenanu  were  to  paint 
once  in  three  years,  and  also  to  put  the 
premises  in  repair.  On  a  yearly  tenancy, 
such  covenants  as  these  tvould  be  unreason- 
able. We,  dierefore,  think  that  the  intention 
of  the  parties  was,  that,  if  the  idaintiff 
thou^t  proper  to  have  a  more  formal  lease, 
he  might  have  it ;  but  that,  if  no  lease  were 
executed,  the  parties  were  to  hold  in  the 
same  manner  as  if  a  formal  lease  bad  been 
prepared.  This  is  the  better  construction 
even  for  the  tenants ;  it  renders  their  term 
more  sectire.  In  Doe  d.  Jackion  v,  ^<A- 
Immer,  Mr.  Justice  Ashhurst  said  —  "  I 
entirely  agree  to  the  position,  that,  whether 
an  agreement  of  this  kind  shall  or  shall  not 
be  considered  as  a  lease,  ought  to  depend 
on  the  intention  of  the  parties,  which  must 
be  collected  from  the  words  of  the  agree- 
ment, and  from  e^ateral  circumstances. 
Where  the  words  are  depr^ewtti, '  I  demise, 
&Cm'  or  an  agreement,  that '  the  party  shall 
hold  and  enjoy,*  and  the  purty  is  immedi« 
ately  put  into  possCBsion,  the  landlord  shall 
not  afterwards  turn  him  out  of  poeseMion, 
and  say  that  it  was  not  a  present  demise ; 
for,  the  permitting  the  party  to  enter,  is 
strong  evidence  to  shew  that  the  landlord 
intended  to  give  a  present  interest.  But, 
where  the  words  themselves  do  not  neces- 
sarily imply  it,  and  where  possession  is  not 
given,  and  there  is  no  other  act  to  manifest 
sudi  intention,  then  it  is  merely  an  execo- 
tory  contract.  Now,  here,  the  words  them- 
selves import  an  executory  agreement ;  for, 
the  words,  *  shall  enjoy*  -are  followed  by, 
*  I  engage  to  give  him  a  lease,'  and  *  I  will 
purchase  land,  &c,  to  be  added  to  the  rest,' 
and  the  smallness  of  the  quantity  of  land 
to  be  purchased  and  added  to  the  rest, 
cannot  vary  the  case ;  because,  the  whole 
depends,  not  on  what  was  granted  at  the 
time,  but  on  what  was  to  be  granted  after- 
wards. Besides,  the  rent  is  agreed  upon  at 
all  events;  and,  if  this  were  construed  to^ 
a  lease,  the  landlord  would  have  a  r^bt  Co 


distrain  for  the  whole  rent,  ■Hbongh  tht 

addition  were  not  atlerwards  made  by  the 
purchase :  and  the  only  remedy  left  to  tbt 
tenant  would  be  by  an  action  at  law,  or  a 
bill  in  equity."  We  think  that  the  rule  laid 
down  in  Poole  v.  BaUhif  ought  to  be  fid- 
lowed  here. 

As  to  the  other  point,  the  defendants  had 
the  legal  possession ;  they  held  the  pre* 
raises,  and  had  the  right  to  occupy.  There 
are  many-  cases  where  a  party  has  been 
held  liable,  although  he  haa  DOt  actually 
occupied. 


1829.  > 
Nov.  10.  S 

Pleading — Consideration,  hom  stated. 

The  pUuntiff  agreed  mtk  the  defendant  to 
give  him  a  horse  and  iSl.  for  a  mare  of  the 
defendant's.  The  numey  was  paid^  and  a  re- 
ceipt given  btf  the  defendant^  statn^  lAol 
*'boch  ( the  hmse  and  nuire^Nwrie  warranted 
sound."  The  mare  proving  wuowui,  the 
pUmtiff'sMd  the  defendant  on  JUt  wammiy, 
mdt  in  the  declar^iont  he  omitted  fe  stele 
the  warranty  on  hie  part : — Held,  fAof  the 
plaintiff  ccmd  itof  neoeer,  as  the  whole  of 
the  consideratum  was  not  ut  forth. 

This  waa  an  actlMi  of  asanmpsit  on  a 

horse- warranty. 

The  first  count  of  the  declaration  stated-^ 
That,  in  consideration  that  the  plaintiff,  at 
the  special  instance  and  request  of  the  de- 
fendant, would  deliver  to  the  defendant  a 
certain  horse  of  him,  the  plaintiff,  of  great 
value,  to  wit,  &c.,  and  would  also  pay  to 
him,  the  defendant,  a  certain  sum  of  money, 
to  wit,  the  sun  of  25^  of  &c.,  in  exchai^ 
for  a  certain  mare  of  him,  die  defendant ; 
he,  the  defendant,  undertook,  &e.,  that  ibt 
aaid  mare  then  was  sound. 

Averment,  that  the  pbintiff,  confiding  in 
die  said  promise  and  undertaking  of  die  de* 
fendaot,  did,  afterwards,  to  wit,  on  &c.,  de* 
liver  to  the  defendant  the  said  horse  of  bim, 
the  plaintiff,  and  did  also  then  and  there  pay 
to  the  defendant  the  said  sum  of  in 
exchange  for  the  aaid  mare  of  him,  the  . 
defendant. 

Breach,  that  die  mare  waa  not  ionnd. 


Digitized  by 


whereby  the  said  mare  became  and  was  of 
no  use  or  value  to  the  plaintiff,  to  wit,  at  &c. 
aforesaid,  and  the  plaintiff  had  been  put  to 
great  charges  and  expense,  in  and  about  the 
neding,  laeeymg,  and  taking  can  of  the 
•aid  mare,  &c.  ' 

Among  others,  was  also  a  count  fi» 
horse- meat  and  stabling. 

The  defendant  pleaded  the  general  issue. 

At  tlie  trial,  before  the  Lord  Chief  Jus- 
tice* at  the  last  Assizes  ibr  Bristol,  it  ap- 
peered  that  the  plaintiff  and  defendant  had 
agreed  for  an  exchange — the  plaintiff  giving 
the  defendant  his  horse  and  ft&l.  for  the  de- 
fendant's mare.  I'he  Z5L  was  paid  by  the 
plaintiff,  and  the  defendant  gave  a  receipt 
for  it,  adding  *'  both  (the  bprse  and  mare) 
warranted  sound.** 

It  was  objected  for  tlie  defendant,  that,  as 
the  declaration  did  not  set  forth  the  war- 
ranty by  the  plaintiff,  the  whole  conside- 
ration for  the  defendant's  warranty  was  not 
sufficiently  stated. 

On  the  part  of  the  plaintiff,  it  was  sub- 
mitted, that  the  mere  insertion  in  the  receipt 
of  the  words  of  warranty,  by  the  defendant, 
was  not  conclusive  on  the  plaintiff;  and 
that,  at  all  events,  as  the  contract  was  dis- 
solved, the  plaintiff  was  entitled  to  recover 
on  the  count  for  horse^meat  and  stabling. 

His  Lordship,  however,  nonsuited  the 
plaintiff. 

Mr.Serjtant  Sompaa  now  moved  that  this 
nonsuit  might  be  set  aside  and  a  new  trial 
bad. — It  was  not  necessary  that  the  war- 
ranty of  the  plaintiff's  own  horse  should  be 
stated  in  the  declaration.  In  declaring  for 
a  breach  of  contract,  the  plaintiff  need  not 
set  forth  every  immaterial  fact  of  the  con- 
tract; it  is  enough  to  state  it  in  substance. 
luMilea  v.  Sheimrd{l\  the  plaintiff  de- 
clared, that,  in  ccHtsidrntion  <n  his  re-de- 
livery to  the  defendant  of  an  unsound  horsf^ 
which  he  had  befoie  then  sold  to  the 
plaintiff,  the  defendant  promised  to  deliver 
him  another  horse,  in  lieu  of  that  so  re- 
turned, which  should  be  north  80/.  and  be 
a  young  horse ;  and  then  allied  a  breach  in 
both  those  respects ;  the  declaration  was 
held  sufficient,  although  the  proof  was,  not 
only  of  a  promise,  that  the  second  horse 
should  be  worth  80^  (which  it  was  not), 
and  be  a  young  horse,  but  ^  of  a  warnui^ 

(1)  8XHt,  f. 
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that  it  was  soundt  and  had  Mvtr  been  m 
hameu.  And  the  Court  there  said,  tliat, 
where  the  whole  consideration  of  a  promise 
is  truly  stated,  and  also  all  such  parts  of 
the  promise  itself,  the  breach  of  which  i« 
complained  of,  it  is  not  necessary  to  state 
in  the  declaration  other  parts  of  the  promise, 
not  quidifying  or  varying  in  any  respect  the 
parts  so  complained  of  as  broken.  In  Wild- 
mm  V.  Qlostop  (2),  the  contract  declared  on 
was,  that  the  plaintiff  had  bargained  and 
sold,  and  the  defendant  agreed  to  buy,  a 
large  quantity  of  head-matter  and  sperm-oil, 
which  was  afterwards  ascertained  to  be  a 
given  quantity ;  and  the  contract  proved 
was,  for  the  purchase  of  all  the  head-matter 
and  sperm-oil  per  the  Wiidmaa — it  was 
held,  that  this  was  no  variance.  The  evi- 
dence given  in  that  case  was  as  much  a 
qualification  of  the  contract  set  out  in  the 
declaration  as  was  that  given  here;  in 
neither  case  was  tliere  any  cmdition  annexed 
to  the  contract. 

The  whole  evidence  of  the  contract  ought 
to  have  been  left  tc^ther  to  the  jury.  ^le 
warranty  on  the  part  of  the  defendant  could 
be  proved  perfectly  distinct  from  the  ra* 
ceipt. 

Where  one  of  two  contracting  parties 
fiitls  in  the  performance  of  his  part  of  the 
contract,  the  other  party  may  repudiate  it; 
it  is  dissolved.  Here,  the  contract  being 
dissolved,  the  mare  belonged  to  the  defen- 
dant, and  the  plaintiffhad  a  right  to  charge 
him  with  the  expense  of  her  keep. 

Bp  the  Court. — Under  the  circumstances 
of  this  case,  we  think  that  the  plaintiff  was 
properly  iHmsuited.  The  action  was  found- 
ed on  the  warranty  of  a  mare.  It  was  ob- 
jected for  tha  defendant,  at  the  trial,  that 
the  whole  of  the  consideration  for  the  cm- 
tract  was  not  set  forth.  Nothing  can  be 
better  ascertained  than  that  the  whole  of 
the  consideration  must  be  stated.  What  is 
the  consideration  ?  That  which  moves  or 
induces  the  defendant  to  make  the  promise- 
Here,  the  essentia]  part  of  the  consideration 
is  the  warranty  of  the  plaintifTs  mare. 
There  is  no  evidence  of  a  warranty,  except 
that  contained  in  the  receipt.  The  ques- 
tion then  is,  whether,  loolunir  at  that  re- 
ceipt, it  does  not  clearly  shew  a  oona- 

(«)  l£ani.&  AU.9.' 
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deration  moving  the  defendant,  larger  than 
that  set  out.  The  plaintilf,  in  stating 
his  contract,  could  not  ntate  a  contract  of 
exchange  of  horses,  witliout  stating  the 
money  consideration  also ;  and  he  could 
not  state  the  money  consideration,  without 
idso  stating  the  warranty— giving  the  de- 
fernUnt  a  right  of  action  if  the  plaintiflTs 
horse  proved  unsound.  In  tfae  cases  cited, 
there  is  a  broad  distinction.  Those  are 
eases  where  the  warranty  related  to  the 
thing  which  was  the  subject-matter  of  the  ac- 
tion. The  purchase  on  the  one  side,  and  the 
sale  on  the  other,  form  the  consideration  on 
a  sale  of  goods.  The  consideration  here  is 
a  distinct  and  different  consideration  from 
any  placed  on  the  record.  The  paper  is  the 
best  and  therefore  the  only  evidence  of  the 
contract.  If  the  plaintiff  uses  the  receipt 
as  evidence  of  the  warranty  (which  he  must 
do,  it  being  the  best  evidence),  it  discloses 
a  warranty  on  both  sides. 

As  to  the  other  point — it  was  for  the 
plaintiff*  to  shew  the  dissolution  of  the  con- 
tract.   He  has  not  done  so. 

On  all  the  grounds,  therefore,  we  thinlc 
the  nonsuit  right. 


Nov.  10.) 

Libel  —  Nempaper  report*  of  trkUe, 
where  lUte^Hu. 

To  justify  the  publication  of  a  report  of  a 
trial,  it  must  be  a  fair  and  accurate  account 
of  the  *rAo2s  trial — setting  forth  the  evi- 
dence, and  not  the  mere  unsupported  state' 
ments  of  cotmseL 

Evidence— in  mtigation  of  damages. 

In  an  action  for  a  Hbet  published  m  a 
newspaper,  the  defendant  cannot  be  permit- 
ted  to  shew,  in  nutation  of  damages,  that 
the  lAH  has  already  been  before  pubUshed 
m  several  other  newspapers. 

This  was  an  action  for  a  libel. 

The  cause  was  tried  before  the  Lord 
Chief  Justice,  at  the  Sittings  at  Westmin- 
ster, after  the  last  term.  The  publication 
•f  the  alkged  libel  in  a  pablic  newspi^er, 


of  which  the  defendant  was  the  editor,  was 
admitted.  It  was  in  the  following  terms : 

"  Extraordinary  charge  of  poaching. — 
Ac  the  Gloucester  Assizes,  an  action  was 
brought  by  Lord  De  Clifford  against  Mr. 
Saunders,  an  attorney  of  Bristol,  and  two 
other  persons,  under  these  extraordinary 
circumstances,  as  stated  by  the  counsel  for 
the  prosecution.  The  defendant  had 
taken  a  cottage  on  the  b<Hrder  of  Lord  De 
Clifford's  preserves,  where  he  kept  a  re- 
gular poaching  establishment.  Fair  sport- 
ing was  out  of  the  question;  for,  it  ap- 
peared that  the  defendant  used  to  turn  out 
his  dogs  in  the  night,  when  they  did  much 
mischief  on  the  neighbouring  estate.  In 
consequence  of  this,  Lord  De  Clifford 
gave  orders  that  all  dogs  caught  on  his 
manors  should  be  brought  into  the  kennel, 
and  there  kept  till  they  were  claimed.  It 
happened  that  a  greyhound  of  the  defen- 
dant's was  found  in  one  of  Lord  De  Clif- 
ford's fields,  and  was  taken  to  the  kennel 
to  wait  its  being  claimed  by  the  owner,  as 
it  was  not  certainly  known  to  be  a  dc^  of 
the  defendant's.  Instead  of  writiu  to 
Lord  De  Clifford  to  have  the  dog  deli- 
vered up,  the  defendant  went  with  two 
other  persons,  on  the  22nd  of  October, 
and,  having  broken  open  the  door  of  Lord 
De  Clifford's  dog-kennel,  he  rescued  the 
dog.'  These  parties  came  the  next  day  to 
dig  up  the  body  of  a  dead  dc^.  Mr.  Saun- 
ders had  a  horse  pistol,  and  then  insulted 
I<ord  De  Clifford's  servant ;  and  Mr. 
Saunders  challenged  one  of  the  keepers  to 
fight.  The  actual  injury  to  tfae  kennel- 
door  was  not  much ;  but  damages  were 
sought  to  be  recovered,  which  would  teach 
the  defendant  to  behave  more  correctly  for 
the  future.  The  defence  was,  that  the 
defendant  had  done  no  more  than  was 
necessary  for  the  reeoTeiy  of  hisdt^;  and 
that,  another  dog  of  his  having  been  shot 
by  one  of  Lord  De  Clifford's  keepers,  and 
buried,  they  merely  went,  on  the  second 
day,  to  dig  up  the  body  of  the  dog,  and 
bring  it  away.  Mr.  Justice  Park  said, 
that  the  amount  of  damages  was  not  ne- 
cessarily limited  to  the  actual  damage  done 
to  the  door  of  the  dog-kennel ;  but  still 
he  thought  the  jury  should  give  just  such 
damages  as  would  not  be  very  injurious  to 
the  defendant's  pocket,  but  yet  such  as 
might  have  the  eSbct  of  making  bim  mend 
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his  vmy,  wd  faehftve  with  more  propriety 
in  future.  Verdict  for  tbe  plaintiff, — da- 
mages 50/.  Mr.  Juitiee  Park.  —  I  shall 
certify  <br  the  special  jury.  If  the  defen- 
daat  dismiaaes  his  game-keepers,  he  will 
■GOD  pay  up  the  damages." 

On  the  part  of  the  defendant,  it  was 
proved  that  the  allied  libel  had  been 
coined  by  him  from  the  "  Observer."  It 
was  also  attempted  to  be  shewn,  hi  mitign- 
ticHt  of  damages,  &at  the  same  report  had 
appeared  in  sereral  other  newspapers.  His 
Ifordship  rejected  this  evidence. 

The  jHry  returned  a  verdict  for  the 
plaintiff — damages  50/. 

Mr.  Serjeant  LutUon  now  moved  for  a 
rule  nifi,  that  the  verdict  might  be  set 
aside,  and  a  new  trial  had,  on  the  grounds — 
First,  that  the  publication  was  privileged, 
being  the  report  of  a  trial  in  a  Court  of 
Justice — Secondly,  that  evidence  had  been 
improperly  rejected — And  thirdly,  that  the 
damages  were  excessive. 

As  to  the  first  point — ^There  i^u  no  evi- 
dence of  any  mtdice  in  fact.  With  refer- 
ence to  malice  in  law,  a  distinction  is  to  be 
taken  in  favour  of  newspapers  reporting 
cases  tried  in  the  Courts  of  Justice,  so  as  to 
make  it  necessary,  in  order  to  charge  them 
with  a  libel,  to  shew  something  like  malice 
in  fact.  That  which  it  is  lawful  to  hear, 
it  is  equally  lawful  to  read.  It  has  been 
nowhe/e  decided,  that,  where  a  publica- 
tion is  apparently  justifiable,  it  is  not  ne- 
cessary to  prove  some  malice.  In  Rex  v. 
Wright  (1),  Mr.  Justice  Lawrence  says  : 
"  It  has  been  said  that  the  publication  of 
the  proceedings  of  Courts  of  Justice,  when 
reflecting  on  the  character  of  an  indivi- 
dual, is  a  libel ;  to  support  which  position, 
the  case  of  WtUerJield  v.  the  Bishop  of 
Chichester {S)  has  been  cited;  but,  on  ex- 
amining that  case,  it  appears  that  the 
charge  there  was,  that  the  plaintiff  had  not 
published  a  true  account:  therefore,  I  do 
not  think  that  case  establishes  the  propo- 
sition to  support  which  it  was  cited ;  and 
I  am  not  aware  of  any  authority  that 
does  support  it.  The  proceedings  of  Courts 
of  Justice  are  daily  published,  some  of 
which  highly  reflect  on  individuals;  but  I 
do  not  know  that  an  information  was  ever. 

(1)  8  Term  Rep.  993. 
(S)  9  Moa.  U8. 
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granted  gainst  the  publishers  of  them* 
Many  of  these  proceedings  contain  no 
point  of  law,  and  are  not  published  under 
the  authority  or  sanction  of  the  Court,  but 
they  are  printed  for  the  information  of  the 
public."  Curry  v.  1VaUer{3)  is  also  an 
authority  to  shew  that  this  description  of 
publication  is  privileged.  The  fair  result 
of  all  the  cases,  is,  tfut,  where  there  is  no 
excnsajile  matter,  and  the  publication  ia 
on  the  face  of  it  libelloua,  there  the  partjr 
ia  liaUe ;  but,  where  there  is  matter  excn* 
sable,  he  is  not  so,  unless  circumstances  of 
aggravation  or  mis-statement  are  shewn. 
The  publication  in  this  case  does  not  fall 
within  that  class  which  are  primd  facia 
libellous.  The  case  of  Brtmage  v.  Pros* 
ser  (4)  has  laid  down,  that,  where  the  mat- 
ter is  primd  facie  excusable,  express  malice 
must  be  proved. 

The  evidence  of  the  publication  of 
the  alleged  libel  in  other  nevspwers» 
which  was  offered  in  mitigation  of  da- 
mages, was  impn^rly  rejected.  In  the 
ease  of  Earl  ofLetwtter  v.  Waller  (5)  the 
defendant  was  allowed  to  prove,  under 
the  genera]  issue,  inmittgatimi  of  damages^ 
that,  before  and  at  the  time  of  the  publica- 
tion of  the  libel,  the  plaintiff  was  generally 
suspected  to  be  guilty  of  the  crime  im- 
puted to  him.  In  ■  ■  ■  v.  Moor(^G),  in  an 
action  of  slander,  for  imputing  to  the  plain- 
tiff unnatural  practices,  the  declaration 
coDtaining  the  usual  allegations  of  good 
name,  fame,  &c..  the  defendant  was  al- 
lowed, upon  cross-examination,  to  ask  the 

Elaintiff's  witness  whether  he  had  not 
eard  in  the  neighbourhood  reports  that 
the  ]^aintiff  had  been  guilty  of  such  prac- 
tices. In  Wyatt  v.  Gore  (7)  it  was  held, 
that,  in  an  action  for  a  libel,  the  defendant 
might,  under  the  general  issue,  give  in 
evidence,  in  mitigation  of  damages,  not 
only  that  there  were  reports  of  the  same 
tenor  as  the  libel,  previously  current,  but 
also  that  the  substance  of  the  libellous 
matter  had  been  published  in  a  newspaper. 
Tbe  case  of  Jones  v.  Stevens  (8)  is  very  dif- 

(3)  1  Bw.  &  Pal  535. 

(4)  4  B.  &  C.  247;  e.  c.  €  D.  &  R.  t96;  s.  c.  S. 
Law  Journ.  K.B.  SOS. 

(5)  3CBmpb.251. 

(6)  1  Mm.  &  Sel.  384w 

(7)  1  Holt's  N.P.at99. 

(8)  11  Frioa,  tSsk 
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£eMBt  ia  its  circumttaneeB  from  tbe  prt- 
•ent ;  tfasre,  it  was  proposed  to  give,  under 
the  general  issue,  general  evidence  of  the 
had  obarattvz  aC  kbe  plaintiff.  The  priiH 
eiple  to  be  deduced  from  all  these  caaea, 
uewa  clearly  that  the  avidence  bera  wa* 
inwopcrly  rejected. 

Under  the  circumstance^  tbo  lifadlooa 
matter  not  being  such  as  to  operate  a 
■erioua  najiixy  to  the  plaintifft  and  J^ing  a 
mere  reprint  of  that  whicii  had  before  been 
published  in  seTeral  other  newspapers,  the 
dansges  a»  exceaaive. 

Bjf  th«  Cour<.~This  motion  is  made  on 
three  distinct  grounds — First,  that  the 
plaintiff  did  not  go  far  enough  in  his  evi- 
dence, and  that  he  ought  to  have  proved, 
either  that  the  libel  was  an  incorrect  ao> 
count  of  the  proceedings  of  which  it  pur- 
ported to  be  a  report,  or  that  there  was 
malice  in  the  publication — Secondly,  that 
the  eridenoe  onered  in  mitigation  of  da* 
magea  was  improperly  rejeeted — ^Tbirdly^ 
that  the  damages  were  excessive. 

As  to  the  first  point. — What  we  are 
about  to  say  will  not  overturn  that  which 
has  hitherto  been  held  with  respect  to  re- 
pOTtsof  trials  tn  Courts  of  Justice.  No  one 
eanread  them  without  seeing  their  extreme 
utility.  It  is  impossible  to  say  that  the 
publication  complained  of  in  this  action,  is 
a  fair  and  correct  statement  of  the  trial.  It 
does  not  even  profess  to  give  an  account  of 
the  trial.  The  evidence  is  not  given.  It 
ia  published  as  the  mere  statement  of  co 
■el.  Suoh  statements  are  ex  parte,  and  are 
often  not  borne  ont  by  uie  evidence. 
Would  it  be  safe  or  proper,  that,  after  a 
cause  is  tried,  the  statements  made  by 
eounsel  should  be  published,  whennotsup- 
ported  by  the  evidence  ?  That  clearly  is 
not  the  law  of  the  land.  We  admit  that 
the  ibir  report  of  what  takes  place  on  a 
trial  in  a  Court  of  Justice,  is  no  libel ;  that 
has  been  decided  over  and  over  again : 
but  it  must  be  a  fair  and  accurate  report 
of  the  proceedings.  This  libel  professes 
to  give  an  account  of  tlie  evidence,  and 
dteparta  from  it,  and  gives  a  mere  sub- 
atatttive  allegation.  It  states  diat  the  ac- 
iioa  was  brought  against  the  plaintiff,  who 
kept  a  regular  poaching  establishment, 
and  that  fair  sporting  was  out  of  the  ques- 
tion ;  besides  various  other  pertioulan  in 


t^gravation  of  tbe  duvge  agaant  the 
plaintiff.  Then  it  oomaa  to  the  dafoice. 
If  it  had  been  intended  to  give  a  fail 
account,  as  much  of  tbe  defence,  as  of  tho 
charge,  would  have  hean  gtvan.  But  uol 
so:  there  is  a  »ef»  dry  obserrakipn  «* 
two  of  cooiiael,  and  then  the  charge  of  the 
leamed  Judge,  which  also  contains  evecy 
thing  moat  ui^vourabie  to  Ae  plaiukjff. 
Can  any  one  say  that  this  is  a  fiur  acoountf 
In  Stike  v.  Noke$  (9),  where  Ae  defendaM 
published  a  higMy-colovred  eceoant  of 
judicial  proceedii^,  mixed  up  with  tbe 
party's  own  observations  and  oonclusions 
upon  what  passed  in  the  court,  oontaiBaiig 
an  insinuation  that  the  plaintiff  bad  com- 
mitted perjury.  Lord  EUenborougk  said  s 
"  The  account  of  the  proceedings  in  court 
ia  so  interwoven  with  the  comments,  ^t 
we  cannot  with  certainty  separate  them 
throughout,  although  we  cu  see  plai^ 
that  certain  parts  are  en  ov^faarged  ee* 
connt  of  the  judicial  prooeedi^.  Tha 
Court  earniot  decompose  Am  mass:  but 
the  party  who  requires  Um  separation  to 
be  made  for  his  own  defence,  ought  to  have 
taken  upon  himself  the  burden  of  doii^  it, 
in  order  that  tbe  Court  might  see  with  cer- 
tainty what  parts  he  meant  to  justify.  I 
should  have  great  difficulty  in  saying  what 
parts  purport  to  contain  an  account  of  tbe 
trial,  and  what  parts  are  libellous.  If  they 
cannot  he  separated  by  the  industry  of  tlw 
pleader,  how  can  they  he  so  1^  general 
reference  ?  If  they  ean  be  so  seperued, 
they  ought  to  have  been."  In  Re*  v.  Marif 
Carlile  (10%  Lord  Chief  Justice  Abbott 
said :  **  There  can  be  no  doubt  in  the  mind 
of  the  Court,  or  of  any  person  acquainted 
with  the  law  of  tbe  country,  that,  if,  in  the 
course  of  a  trial,  it  becomes  necessary,  for 
the  purposes  of  justice,  that  matters  of  a 
defamatory  nature  should  be  publicly  read, 
it  does  not  therefore  follow  that  it  is  com- 
petent to  any  person,  under  pretence  of 
publishing  that  trial,  to  Tc-utt«r  that  deA- 
matory  matter."  And  Mr.  Justice  Bayley 
said :  "  We  are  bound,  for  the  purposes 
of  justice,  to  bear  evidence,  ia  die  course 
of  judidal  proceedings,  the  publioatioa  of 
which,  at  ai^  distant  tfane,  or  at  any  time 
aftervrards,  may  have     eflbct  of  ao  utter 

(9)  7  Eait.  492. 

(10)  a  Bam,  &  AM,  iOT. 
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Bttliwentea  tft  Ae  norals  vkA  religion  of 
thfe  people.  The  first  time  I  had  occasimi 
to  consider  the  subject,  was  in  the  case  of 
some  trii^  for  adaltery.  It  very  oflen 
happens,  thftt,  for  the  parposes  of  justice, 
our  ear*  may  be  showed  with  extremely 
oflfennve  and  indeltoate  evidence.  But, 
dioBgh  we  ate  boo^^in  a  Courtof  Justice, 
to  hear  it,  othtt'  pnwns  are  not  at  liber^ 
afterwards  to  circulate  it,  at  tlie  risk  df  those 
eflfeett,  «^id],  ia  die  ndndi  of  Ae  young 
and  uhwwy,  such  evidence  may  be  calcu- 
lated to  produce."  In  this  case,  it  was  left 
to  dke  jniy  to  say,  whether,  on  the  &ce  of 
the  libel,  it  did  not  appear  to  be  an  unfair 
and  garbled  account  of  the  trial.  They 
found  that  it  was.  ^^^y*  therefore, 
without  trenching  upon  any  principle,  dis- 
pose of  the  first  objection. 

As  to  the  second  point,  it  appears  to  us, 
■Aat  the  publicatton  of  the  libellous  matter 
in  anodwr  jourud,  being  no  justificatiim 
of  the  re-paMieatien  by  the  defendant,  it 
codd  not  be  fevoeived  in  evidence.  It  was 
only  the  cate  of  an  individual  attack  upon 
Ae  jdaintiff,  wlu^  be  had  aoc  thought 
^nmw  to  resebt.  In  Wm^mau  Weav» 
and  othert(\l),  which  was  an  action 
brought  by  the  plaintiff  against  the  defen- 
dants, who  were  tbe  proprietors  and  print- 
era  of  the  "  John  Ball "  newspaper,  fat  a 
libel,  attributing  to  the  fdaintiff',  amongst 
other  things,  Uie  ihc't  of  having  bought 
fir6m  a  man  of  anspieioua  character,  for  a 
small  sum  of  noii^,  two  bhavds,  which  be 
had  himsflAf  sold  to  ano^r  person,  at  » 
mndt  holier  price,  on  tlie  preceding  day— • 
when  %he  plaintiff's  case  was  dosed,  and 
the  defefldants'  cDonsel  bad  addressed  the 
jury,  they  proposed  to  call  witnesses  to 
prove  that  the  iibd,  in  this  respect,  was 
iso  more  than  a  repetition  of  rumours, 
wbich  were  prevalent  at  the  time,  of  the 
fitets  imputnl  to  the  plaintiff  therein,  in 
mitigation  of  damages,  in  case  the  jury 
sfaoidd  find  for  tb»  plaintiff  on  the  general 
iaiuet  by  veraoving  the  impression  of  midi-' 
cioMS  invention  in  the  eccoum  complained 
of;  add  they  quoted  eeveral  authorities  to 
dMw  that  liey  were  eaitMed  to  giw  such 
•videnee:  but  Lewd  Clnef  tfnstice  Abbott 
objected  to  admit  evidence  c»f  liie  exist* 
•nee  of  sueh  tnjaiioua  Teporta  sud  to 

<ii)  ardoa,tS7,ik 


be  ia  circulation  to  the  prejudice  of  ^e 
plaintiff. 

As  to  the  amount  of  damages— That  is 
a  matter  very  much  in  the  discretion  of  Uw 
jury.  The  Courts  do  not  grant  new  trads 
on  diis  ground,  unless  there  apfwabs  some- 
thing Ttry  strong  to  warrant  it.  In  thia 
instance,  we  see  no  reason  to  i}amcl  wi& 
tbe  amount  wbicfa  the  jury  bove  given. 


> 
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Tithes — Modus,  horn  proved. 

A  modus  decimandi  may  be  prated  by  « 
document  signed  by  a  former  rector ^  sd^W 
out  ivhat  tk/kes  are  uguatfy  paid  itt  tke  parim, 
alth(n^h  it  be  not  found  in  tKe  registry  ijf 
the  bisht^  or  archdeaeent  bHtUmtke  eU9- 
tbdy  of  a  pamMener, 

This  was  an  action  of  debt,  for  not  set- 
ting out  the  tithe  of  bay,  in  the  parii^  of 
West  MoncfctoU,  in  the  county  of  Somerset. 

The  defendant  {beaded  an  ancietat  mo- 
dus, or  customary  payment,  of  td.  per 
acre  for  meadow  land  lying  in  a  dfvfsiba 
of  the  parish  called  the  higher  side,  uAd 
\d.  per  acre  for  that  lymgin  the  division 
called  the  lotrer  side.  The  dfefendant'a 
land  was  averred  to  be  meadow  lan^  and 
situate  in  the  higher  side. 

The  modus  was  traversed. 

At  the  teiid,  before  the  Lodl  Cftief  Jus- 
tice, at  tlie  last  Assiiea  u  BridgewMer, 
in  support  the  modus  {deaded,  the  ide- 
feAdant  oflfered  in  evidence  the  firilowtoijg 
document,  found  amoi^;  the  title-deeds  of 
an  extensive  proprietor  in  the  parish 

"  A  note  of  all  such  centhes  and  dtbes 
as  hare  bene  usuallye  and  accustomablye 
paied  within  tbe  parisheof  WestMoncktoOi 
and  countie  aforesaid,  and  muiaer  of  the 
paymem  tiiereof,  tyme  out  of  minde,  and 
noe  other  nor  otherwise  than  as  followetfa^ 
videlicet : 

"  Imprimis,  at  Ester,  before  tak&ige  of 
the  communion,  the  commtmieanta  ougbt 
to  eome  to  Uw  <^nrche,  and  diere  irtdi  the 
parson  are  to  maKe  their  Ester  boooke, 
ind  are  to  shew  fedn  what  groandes  they 
fettor  aett. 
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"  Item,  for  a  garden,  used  to  be  paied  Id. 

"  Item,  for  each  communicant,  paied  Id. 
■  **  Item,  in  the  higher  side  of  the  saied 
parishc,  payde  for  every  tithable  acre  of 
meadow,  id," 

■  [The  document  contained  several  other 
items,  some  alleged  to  be  rank  moduses, 
and  concluded  thus]  : — 

*'  //rat,  the  parson  is  to  keepe  a  bull  and 
a  bore  for  the  parish,  oirmuste  allowe  them 
what  they  paye  to  other  men  for  his  de- 
faulte  in  either  kinde  in  that  behalf. 

The  abovesayde  tenthes,  tithes,  and  no 
other  and  manner  of  paymenteas  abovsayde, 
and  not  otherwise,  have  been  ever  usuallye 
payde,  as  it  appeares  by  a  certayne  role 
bearii^  date  the  Sti  daye  of  August,  in  the 
yere  of  .our  Lord  God  1619,  keept  in  the 
parish  chest,  subscribed  nnto  by  fower 
several!  meu  who  were  procters  and  gather- 
ers of  the  tithes  and  tenthes  as  abovesatd, 
at  severall  tymes  for  certaine  yeres  toge- 
ther, besides  diverse  other  of  the  most 
able  and  sufficient  men  of  the  same  parishe. 

(Fhilipus  Fry,  rect.) 
**  JUi  est  W.  Kingelake 

"  Philip  Mathew,  als.  procter, 
"  The  marke  of  x  •'ohn  Prince, 
"  William  Rayer. 
*'  Hmnf.  Quidce, 
"  Edm.  Jane, 
*<  TbomaB  Stevens. 

*•  Henry  H.  Crosse, 
«  John  Hare, 
•     "  Thomas  J.  L.  Upham." 

The  hand-writing  of  Philip  Fry,  the 
rector,  by  whom  the  above  document  was 
signed,  was  proved,  by  entries  made  by 
him  in  the  books  of  the  parish,  and  also  by 
his  signature  to  documents  found  in  the 
bishop's  registry.  On  the  part  of  the 
plaintiff,  a  terrier  was  produced  from  the 
bishop's  registry,  stating  the  tithes  usually 
paid.  This  terrier  made  no  mention  of 
the  modus  for  hay. 

It  also  appeared  that  the  division  of  the 
parish  was  not  very  accurately  ascertained, 
and  had  occasionally  varied,  and  part 
which,  formerly  had  been  meadow  had  been 
ploughed  up,  and  again  laid  down  to'grass. 

A  verdict  was  entered  for  the  defendant. 

Mr,  JSeijeant  Meremether  now  moved 
that  this  verdict  might  be  set  aiids.  and 


a  new  trial  had. — The  dociunott  pro- 
duced by  the  defendant,  not  coming  out  of 
the  proper  custody  (the  bishop's  or  arch- 
deacon's registry),  ought  not  to  have  been 
admitted.  In  ^<A»u  t.  HaUon(l),  evi- 
dence of  tbis  nature  was  rejected.  The 
terrier  admitted  contained  matters  illegal 
on  the  face  of  them,  insomuch  that  such  a 
document  could  not  have  been  found  in 
the  bishop's  registry. 

A  modus,  to  be  supported,  must  be  cer- 
tain; but,  here,  the  boundaries  of  the 
higher  and  lower  divisions  of  the  parish 
were  not  ascertained,  it^appearing  that 
some  of  the  closes  were  jdaced  sometimes, 
in  the  higher,  and  sometimes  in  the  lower 
division,  in  the  parish  rates;  so  that  it 
was  impossible  for  Uie  rector  to  ascertain 
with  certainty  the  amount  of  tbe  modus. 

There  was  no  evidence  to  shew  whether 
the  modus  for  hay  applied  to  ancient 
meadow  land  only,  or  to  that  now  made 
meadow.  It  should  have  been  shewn  that 
the  land  in  respect  of  which  the  tithe  waa 
claimed  here,  was  ancient  meadow. 

There  was  no  evidence  of  payment  oi 
any  garden  modus,  or  of  its  beii^  imerted 
in  the  comiH»ition. 

By  the  Courf.— We  do'  not  perceive  on 
what  principle  it  can  be  contended  that  this 
case  could  have  been  left  to  the  jury  other- 
wise than  it  was.  The  first  question  is, 
whether  the  document  produced  on  the 
part  of  the  defendant  was  properly  received 
in  evidence  or  not.  It  was  evidence  for 
the  jury  valeat  qaantum;  it  was  for  them 
to  consider  the  value  to  be  attached  to  it. 
It  was  not  received  as  a  terrier,  bat  only 
as  a  note  of  the  mode  of  tithing.  It  was 
signed  by  a  former  rector  of  the  parish ; 
and,  although  not  found  in  tbe  rMistry  of 
the  bishop  or  archdeacon,  the  hunwriinw 
of  the  rector  havii^  been  fMroved,  it  vrooll 
have  been  evidence  i^ainst  him  during  his 
incnmbency,  and,  therefore,  there  can  be 
no  reason  why  it  should  not  be  received  as 
evidence  against  his  successors.  The  only 
difference  in  these  cases,  is  this — if  the  do- 
cument be  found  in  the  bishop's  or  arch- 
bishop's registry,  there  ia  no  necessity  for 
proving  the  handwritii^  of  the  rector; 
but,  it  is  otherwise,  if  it  come  out  of  a^ 
other  custody. 

(1)  S  GiiiIklM6}  S  Aasb  SM. 
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As  to  the  second  point— the  uncertainty 
of  the  boundaries  of  the  divisions  of  the 
wtrisb. — ^That  was  a  question  for  the  jury. 
There  was  evidence*  that,  from  an  ancient 
period  of  time,  there  bad  been  a  division 
of  higher  and  lower  in  the  parish.  It  was 
for  the  jury  to  say  whether  there  was  not 
s  known  distinction.  It  is  true,  that,  in 
later  times,  some  of  the  closes  bad  gone 
from  one  division  to  the  other ;  but,  if  the 
modus  is  therefore  to  be  4estroyed,  a  little 
management  would,  in  all  cases,  have  the 
effect  of  destroying  moduses. 

As  to  whether  the  modus  was  confined 
to  ancient  meadow  or  not. — I'he  document 
recited  an  ancient  modus,  and  therefore  we 
may  infer  that  ancient  meadow  is  intended. 

As  to  the  garden  modus. — There  being 
discordant  evidence,  it  was  for  the  jury  to 
decide  whether. any  such  existed  or  not. 

Upcm  the  whole,  we  see  no  reason  for 
disturbii^  the  verdict. 

Rule  refitted* 


X0ULIK8  V.  LAWBZNCB. 


1629.  7 
Nov.  12.  $ 

Partners — Payment  to  one  of  several. 

Where  erne  of  several  partners  take*  f  ram 
a  d^Hor  lo  Ike  frm  abiU  tf  exchange,  the 
latter  cannot  in  the  interim  be  ned  by  the 
firm  for  the  original  debt. 

This  was  an  action  of  assumpsit  on  a  bill 
of  exchange  drawn  by  one  Andrews  on  the 
defendant,  and  paid  by  the  plaintiff,  after 
it  became  due,  at  the  request  of  Andrews. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  Sittings  at  Guildhall,  after  last 
term,  it  appeared  that  the  bill  was  given  by 
the  defendant  in  satisfaction  of  a  debt  due 
iiom  him  to  Andrews  and  his  partner.  A 
▼erdiot  was  entered  for  the  plamtiff,  for  the 
amount  of  the  bill— 17/.  18«. 

Mr.  Serjeant  Toddy  moved  that  tliis  ver- 
dict might  be  set  aside,  and  a  nonsuit 
entered,  on  the  ground  of  misdirection.  He 
submitted  that  the  debt  due  to  Andrews 
and  his  partner  jointly,  formed  no  conside- 
ration for  a  biil  given  to  Andrews  alone ; 
and  that  this  bill  would  not  constitute  any 
valid  dcfimce  in  an  actim  by  both  fi>x  the 


same  debt;  and  he  referred  to  Comyns^t 
Digest{l),  where  it  is  laid  down,  that  the 
consideration  upon  which  an  assumpsit  shall 
be  founded,  must  be  some  act  by  which  the 
defendant  has  benefit,  or  the  plaintiff  has 
labour  or  detriment;  and  contended  that, 
as  the  defendant's  having  given  the  bill 
would  not  remove  his  liability  to  the  origi- 
nal debt,  the  bill  not  appearing  to  have  bMn 
given  to  both  of  the  joint-creditors,  or  to 
have  been  received  by  Andrews  with  tlie 
concurrence  of  his  partner,  the  defendant 
could  not  be  said  to  receive  any  benefit 
from  the  giving  of  the  bill,  so  as  to  render 
him  liable  in  this  actioD. 

By  the  Court. — Payment  to  one  partner 
is  payment  to  both.  So,  one  partner, 
by  receiving  a  hill  from  a  debtor  to  tlie 
firm,  gives  bim  time  for  the  payment  of  the 
debt,  and  he  cannot,  in  the  mterim,  before 
the  bill  becomes  due,  be  sued  by  the  firm  for 
the  original  debt.  The  assent  of  both  is 
not  necessary.  There  was  no  evidei»e  here 
of  dissent. 

Rule  refused. 


1829.  7 

Nov.  1<1.    I  ».  IHOKAS. 

Rule  tO|dead — Where  necessary. 

After  demurrer,  and  amendment  of  the 
decUaratum,  on  payment  of  costs,  m  the  so- 
cation  sueeeediag  the  term  ff  mUeA  the  de- 
claration  is  delivered,  the  defendant  is  entitled 

to  a  netp  rule  to  plead. 

The  declaration  tn  this  cause  was  deliver- 
ed within  the  first  four  days  of  last  Trinity 
term.  On  the  19th  of  June,  the  defendant 
was  served  with  a  rule  to  plead.  On  the 
Slst,  be  took  out  a  summons  for  time  to 
plead,  and  afterwards  delivered  a  demurrer. 
On  the  Je8th  of  July,  the  plaintiff  obtained 
leave  to  amend  his  declaration,  on  payment 
of  the  costs  of  the  demurrer ;  these  costs 
were  accordingly  paid.  The  plaintiff  after- 
wards, withoudgiving  a  new  rule  to  plead, 
signed  jadgment  for  want  of  a  plea. 

Afr.  S^eaiU  Russellt  on  a  former  dqr» 

(1 )  Tit. "  Aetioft  ^  Case  upon  Aanufd^" 
B.  10,  XU 
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obtaiiMd  a  rak  md,  that  the  intaiioeirtorjr 

judgment,  the  wHt  of  inquiry,  and  the  sub- 
sequent proceedings,  might  be  set  aside  for 
irregularity,  and  that  the  plaintiff's  attorney 
might  pay  the  costs  thereof,  and  of  the  mo- 
tion, on  the  ground  that  the  plaintiff  had 
signed  judgment  without  having  served  the 
defendant  with  a  new  rule  to  plead. 

Mr,  Serjeant  WiUk  ahewed  cauaet  and 
submitted,  that,  where  the  defendant  re- 
ceived coats  oa  an  amendment,  he  thereby 
waived  his  right  to  an  imparlance,  and,  c«k- 
i^uently,  to  a  new  role  to  plead. 

The  Secondary,  Mr.  Gr^th,  stated  the 
practice  of  the  Court  to  be,  that,  when  the 
amendment  is  made  in  vacation,  there  muat 
be  a  new  rule  to  plead,  but  not  if  ^e  amend- 
ment be  made  within  the  terra  of  which  the 
declaration  is  delivered ;  and  that  the  pay- 
ment of  cost*  on  the  ammdment  made  no 
difference. 

The  Court  thereupon  directed  the  rule  to 
be  made — 

AbsobUe, 


Not  20  I  ^  OBktTkKSpnt. 

Parol  Prmuie — Effect  where  ae^ 
brought  ajier  the  9  Gat,  4.  c.  14.  cone  mto 
operation. 

Tkt  duttite  9  Oeo,  4.  c.  14.  entuU,  thnt 
m  aeimmledgiiMt  or  p/omite  by  itordt  only 
thall  be  deemed  nffiaeM  emdenoe  of  « 
or  amtiauing  cwtraett  whereby  to  take  a 
eaee  oat  of^  Statute  cf  LiimttitUme,  mlete 
the  promiMe  be  m  writings  and  tigrud  by  tke 
party.  The  Bci  came  into  operatiAn  on  ihe 
let  January  18S0: — Held,  that  an  action 
eommenced  in  Hilary  (frm,  18S9,  couid  npt 
be  mmMtahmd  upon  «  verbal  promite  made 
ttefore  the  panrng  of  the  act. 

This  was  aa  action  of  assoinpsit  for  tba 
affistmeitt  of  cattle.  ThedefoidaBt^acbd 
t£e  Siacate  of  Lumtadoni.  ■  * 

The  oanae  wai  tried,  before  Iiori  Chief 
JviUoe  Beet,  at  Linoolo,  at  tbe  )asl  Spriog 
Assizes.  The  declaration  was  of  Hilary 
tfOB,  9  &  10  Geo*  4^  The  Uebt  vra»  of 
nuHe  than  six  yeaia'  staodii^.  Inosdcc 


190  take  the  caie  ont  of  Uw  atUute,  It  ^aa 

proved,  that,  in  Fehrun-y  the  defen- 
dant said  bo  the  brother  of  the  plataliff--' 
*'  I  owe  yoar  brother  seven  or  eight 
pounds,  and  if  I  do,  he  shaU  have  it ;  I 
wish  that  nobody  sboufal  lose  anyriiing  by 
me and,  at  another  time* — Your  bro- 
ther Ned  wants  seven  or  eight  pounds  ftOm 
me;  tte  must  settle  itt  iMbody  riiall to*e 
by  me." 

For  the  defendant,  it  waa  ooBteadod, 
that  Lord  Tenterdeb'a  Act,  9  Geow  4 
e.  14  (1),  wluch  came  iMo  operation  on 
the  Ist  January  1889,  pretiloded  the  flUkor 
tiff  from  recoverii^  on  a  promlee  not  ilk 
writing  and  signed  by  the  party. 

His  Lordship  directed  ^e  jury  to  say^ 
whether  or  not  there  had  beett  a  verk«l 
promise  to  pay,  and  idao  what  wti  dtt 
amount  due  to  the  plaintiff. 

The  jury  found  that  a  verbal  promite  to 
pay  was  proved,  and  that  7L  Si.  were  due- 
to  the  plaintiff. 

His  Lordship  thereupon  nonsuited  the 
plaintiff,  giving  him  teave  to  move  to  set 
aside  the  nonsuit,  and  enter  a  verdict  for 
71.  8t.t  if  the  Court  should  be  of  eq^Bioa 
that  the  case  did  not  fall  within  the  Opent" 
tion  of  Lord  Tenterden's  Act. 

Mr,  Serjeant  MereWetkeTt  accordingly, 
in  the  last  Easter  term  obtained  a  rule 
nin.  He  contended  that  the  enactment 
waa  not  intended  to  apply  to  verbal  pro* 
mises  made  before,  the  lat  Jan.  IBiB 
the  time  when  the  act  came  into  operation. 

Mr.  Seiyeant  Adamh  on  a  snbeeqiiQent 
day  in  the  same  terra,  ehewed  canee.— 
The  intention  of  the  iHpslaUire  in  poet- 
poning  die  ^leration  or  the  aet,  wa^  t« 
give  time  for  die  trial  cS  cftuaes  Aon  in 
eatittmce,  which  were  fowded  upon  veriMl 

(1)  By  aeotioa  1  oif  wMch  it  Is  enacted— 
"That,  in  acdons  td  debt,  or  upon  the  meo, 
nroiinded  on  aOy  simple  CMtract*  no  acknoW' 
ledgment  or  promise  by  wwds  only  shall  ba 
deemed  suffiaont  evidence  of  a  new  or  con- 
tinuing contract,  whereby  to  take  any  case  out 
of  the  operation  of  the  said  enactments  (i*  e. 
the  Statate  of  Limitatfons,  21  Jac.  I.  c.  !<}, 
or  rit^  af  Hiran,  or  to  de^va  any  faKjreC 
the  benefit  Hienef.  tniasa  smsh  ackiiewledgi> 
ment  or  {womise  dball  be  aude  or  eontsinad 
by  or  in  some  writing  to  he  signed  by  the 
party  chargeable  thereby." 

(jt)  fleafeotianltt. 
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MkooiMgBieQte.  The  •tatnte  wu  in- 
tended to  put  an  end  to  all  promiset  not  in 
writingt  *nd  all  actions  arising  out  of  them, 
from  tbe  laC  January,  1829.  The  delay 
was  to  give  time  to  parties  who  meant  to 
rdy  on  parol  promises,  to  prosecute  their 
aetiom  to  judgment  before  the  act  came 
imto  opRmtion.  The  words  of  the  clause 
are  ex|ffesa — "  No  acknowledgment  or 
promise  by  words  cmly  shall  be  deemed  n^- 
Jldent  nnwace  of  a  new  ox  continning  con- 
tract, whereby  to  take  any  ease  out  of  the 
operatioo  of  the  Statute  of  Limitations, 
mless  aueh  acknowledgment  or  promise 
shall  be  made  or  contained  by  or  in  some 
writing,  to  be  signed  by  the  party  charge- 
able thereby." 

Mr,  Serjeant  Meremtker^  in  support  of 
his  rule. — The  authorities  are  extremely 
strong  to  shew  that  acts  of  parliament 
cannot  be  construed  retrospectirely,  unless 
thewordsareexpresstothat effect.  Incom- 
Bienting  on  tbe  words  of  the  Statute  of  Glou- 
eeater  (3) — "  if  a  man  alien  a  tenement " — 
Lord  Coke  says  (4%  **  'Iliia  extendeth  to 
alienations  made  aji^  the  statute,  and  mrf 
he/ore ;  for,  it  is  a  rule  and  law  of  parliament 
^t,  regularly,  nova  consiilutio  futuris  for- 
mam  imponere  debet,  non  prteleritis."  The 
ease  of  Hehnore  t.  Shuter(^5)  is  expressly 
applicable  to  the  circumstances  of  the  pre- 
sent. That  was  an  action  of  assumpsit 
against  an  executrix,  on  a  promise  by  the 
testator,  that,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  testator, 
would  marry  the  daaghter  of  one  Harris, 
the  teMalor  agreed  to  give  the  plaintiff  in 
his  tifetime,  or  to  leave  him  at  his  deafbf 
as  nudh  as  Harris  should  give  in  portion 
with  his  danghter.  Averment,  that  Harria 
gave  in  portion  S,000/. ;  but  that  the  tes- 
tator omitted  to  fulfil  his  promise.  Plea, 
non  assumpsit.  The  jury  found  a  special 
verdict — that  the  promise  was  made  in 
Fehniary  1676  ]  that  there  was  no  note  op 
writing ;  and  that  the  testator  died  in 
August  1677.  The  29  Car.  S.  passed  in 
1676,  and  was  read  a  third  time  in  the 
Home  of  Lords,  March  7.  By  sect.  4,  it 
provided—**  That,  from  ami  after  the  S4tll 
ctf  June  1<76,  no  actHm  shoidd  be  brongh* 

(a)  6  uw-  ^*  c..r9.  a.^. 

(4)  t  In«t.  192. 

{5)  6ir  T.  JaoM,  «108  ;  s.  e.  <  Show.  17 :  $  Hod* 
SIO;  lL«f.S«r;  iVsaUSSO. 


whereby  to  charge  any  penon  upon  any 
agreement  made  upon  consideration  of 
marriage,  &c.,  nnless  the  agreement  upon 
which  such  action  should  be  brought,  or 
some  memorandum  thereof,  should  be  in 
writing,  and  signed  by  the  party,  or  some 
ether  |»erBon  thereunto  by  him  lawfully 
■ntboriaed."  The  question  was,  whether 
a  promise  made  before  the  act,  but  to  be 
performed  after,  would  sustain  an  action 
witkoHi  noU  m  wrUmg.  Maynard,  Seijeant, 
for  the  defendant,  relied  on  the  express 
words  of  the  act,  than  which  he  aaid 
nothiog  could  be  plainer ;  and  it  was  never 
heard,  that  negative  words  in  a  statnte 
■nfrot/acfnw  should  be  interpreted  against 
^  express  letter.  Follexfen,  for  thei 
plaintiff — '*  The  penning  and  words  of  the 
statute  do  plainly  intend  only  promises 
^ter  the  UMi  of  June,  and  never  designed 
a  retrospect  to  avoid  marriage  agreements 
made  and  eoncltuled  at  any  time  before. 
No  act  of  parliament  shall  be  intended  to 
be  made  agamst  maiural  fusticet  as  it 
would  be  if  Uiis  net  abould  be  taken  lite- 
rally ;  foTi  Aen,  good  and  1^1  causes  of 
actions  for  debts  and  other  things,  upon 
promises  made  upon  good  and  valuable 
consideration,  would  be  destroyed  and 
utterly  taken  away  by  the  retrospect  of 
Uie  law,  which  nobody  could  divine  would 
be  made."  And  he  referred  to  tbe  opi» 
nions  of  tbe  Judges,  at  Serjeants*  Inn,' 
where  a  devise  of  land  without  three  wit- 
nesses, made  bejbre  the  act,  tbe  testator 
dying  after,  was  held  good,  though  it  was 
no  devise  until  after  the  testator's  death. 
"  The  title  and  style  of  the  act  was  plain 
enough;  that  designed  only  a  prospect  for 
tiie  fotnre,  for,  it  was  for  the  prevdntkm  <^ 
frauds"  The  whole  iDonrt  (Twiaden,  j. 
absent)  were  of  ojunion  that  die  action  lay 
notwithstanding  the  act,  and  that  the  act 
did  not  extend  to  promises  before  tbe  24th 
of  June ;  and  they  said,  that,  "  by  an  easy 
transposition  of  the  words  of  the  act,  a 
construction  agreeable  to  justice  might  be 
made,  viz.  where  the  words  are,  '  after  the 
94th  of  June,  no  action  shall  be  brought 
for  a  promise  of  marriage,  without  note  or 
vritingr'  &C.,  the  words  so  transposed,  *  no 
action  shall  be  brought  for  any  premiaa 
after  die  S4th  of  June ;'  there  is  no  retro- 
^ect  or  other  ii^ury  to  any  one  i  and  it  is 
uma!  to  make  «wt  tr>aipoairio<  pf  worda 
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to  make  private  contraetB  agree  with  the 
intention  of  the  parties ;  as,  upon  a  lease, 
dated  £6tb  of  March,  for  years,  rendering 
rent  at  the  /innunciation  and  Miehaetma* 
during  the  term,  the  first  rent  shall  be 
paid  at  Miehaelmtu,   A  fortiori,  to  make 
acts  of  parliament  not  repugnant  to  com- 
mon jnatice."    Couch  v.  Jeffries  (6)  was  an 
action  for  a  penalty  for  not  paying  the 
Btamp-duty  on  an  indenture  of  apprentice- 
ship.   After  verdict  for  the  plaintiff,  a 
motion  was  made  in  arrest  of  judgment,  on 
the  ground  that  the  defendant  bad  einee 
paid  the  duties  under  the  9  Geo.  S.  c.  37. 
8. 4>,  which  discharges  the  penalty  incurred, 
on  payment  of  the  duties  by  the  1st  Sep- 
tember, 1769.    The  action  was  brought 
and  tried  before  the  passing  of  that  act ; 
and  the  question  was,  whether  the  act 
shonld  relate  to  actions  commenced  before 
the  first  day  of  the  session  in  which  it 
passed.    The  act  contained  no  proviso  as 
to  actions  already  commenced.  Lord  Mans- 
field said:  "  Here  is  a  right  vested,  and  it 
is  not  to  be  imagined  that  the  legislature 
could,  by  general  words,  mean  to  take  it 
away  from  the  person  in  whom  it  was  so 
legally  vested,  and  who  had  been  at  a  great 
deal  of  cost  and  charge  in  prosecuting. 
They  certainly  meant  future  actions."  In 
fFilkituon  T.  Meyer  (7),  which  was  an 
ation  of  covenant  on  an  indenture  for  the 
transfer  of  South  Sea  Stock,  the  defendant 
pleaded  that  the  contract  was  not  duly 
registered  according  to  the  7  Geo.  1,  stat. 
St.  s.  8,  which  pass^  afler  the  date  of  the 
indenture.    Mr.  Justice  Raymond  said, 
"  that,  this  act  being  ex  post  facto,  the  con- 
struction of  the  words  ought  not  to  be 
strained,  in  order  to  defeat  a  contract  to 
the  benefit  whereof  the  party  was  well  en- 
titled at  the  time  the  contract  was  made." 
The  irresistible  meaning  of  the  words  of 
the  statute  now  under  consideration,  is, 
clearly,  that  it  should  receive  a  proipeetiae 
construction. 

Lord  Chief  Jtutice  Beet  said,  that  he 
understood  rules  were  then  pending  in  the 
Court  of  King's  Bench,  upon  the  same 
point;  and  that,  therefore,  this  Court 
would  delay  giving  judgment  for  the 
present. 

Cur,  oAr.  wA. 

(6)  4  Burr.  S460. 

(7)  SL«dRiV«.185t. 


MHON  PLEAS: 

Mr.  Justice  Park  now  delinred  the  jndg^ 
-ment  of  the  Court. 

This  was  an  action  brought  for  the  agist- 
ment of  cattle.  The  debt  was,  at  the  time 
of  the  action  brought,  of  above  six  years' 
standing.  The  evidence  wasi  that  the 
defendant  was  at  the  house  of  the  witness 
in  February,  1828,  and  said,  "  I  owe  your 
brother  (the  plaintiff)  seven  ot  eight 
pounds,  and,  if  I  do,  he  shall  have  it.  I 
wish  that  nobody  should  lose  anything  by 
me."  At  another  time,  the  defendant  said, 
*'  Your  brother  Ned  wants  seven  or  eight 
pounds  from  me ;  we  must  settle  it.  No- 
body shall  lose  by  me." 

I'lie  action  was  not  brought  till  Hilary 
term  of  the  present  year. 

If  this  verbal  promise  was  good,  the  pro- 
mise was  within  six  years ;  but  more  than 
six  years  had  elapsed  when  the  action  was 
brought,  and  it  was  insisted,  that  the  plain- 
tiff could  not  recover;  for  that,  by  the 
statute  of  9  Geo.  4.  c.  14,  commonly  called 
I«rd  Tenterden's  Act,  in  cases  of  simple 
contract,  "  no  acknowledgment  or  promise 
by  words  only,  shall  be  deemed  sufficient 
evidence  of  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  opera- 
tion of  the  said  enactment  (that  is,  the  sta- 
tute of  limitations),  or  to  deprive  any  party 
of  the  benefit  thereof,  unless  euch  aekum- 
ledgntent  or  promise  sltall  be  made  or  em- 
Coined  by  or  in  some  mittag,  to  he  eigmed 
the  party  cJuirgeaJAe  thereby." 

On  the  other  hand,  it  was  said,  that,  as 
the  promise  by  mrde  in  this  case  was  made 
before  the  operation  of  the  new  statute, 
the  action  was  maintainable.  Lord  Chief 
Justice  Best  took  the  opinion  of  the  jury, 
whether  the  words  proved  amounted  to  a 
promise  to  pay.  They. said  they  did  so 
think.  His  Lordship  then  nonsuited  the 
plaintiff,  on  the  ground  that  the  promise 
should  have  been  in  writing,  according  to 
the  provision  of  the  new  act ;  givi^  the 
plaintiff  leave  to  move  to  enter  a  verdict 
for  the  sum  in  proof,  if  the  Court  should 
differ  from  him. 

My  Brothers  Burrongh  and  Gaselee 
think,  and  I  agree  with  them,  that  tlds 
action,  not  having  been  brought  till  Hilary 
term,  1 8S9,  and  this  act  having  begun  to 
run  from  the  1st  January,  in  the  present 
year,  cannot  be  maintaioed  on  a  verbal 
promise. 
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Every  man  who  has  attended  a  court  of 
justice  for  some  years,  most  hare  observed 
how  Tery  vague  and  loose  many  of  these 
verbal  promises,  which  were  to  take  a  case, 
as  it  was  called,  mit  of  the  Statute  of  Limi- 
tations, were  made  and  proved ;  and,  there- 
Ibre,  it  well  became  htm  who  introduced 
this  act,  to  endeavour  to  provide  a  remedy 
for  so  great  an  evil. 

The  words  of  the  enactment  which  I 
have  read,  had  they  stood  alone,  would 
probably  have  had  immediate  effect,  from 
the  very  day  the  bill  passed,  viz.  the  9th 
of  May.  Nay,  according  to  the  old  rule, 
which  we  all  know  prevailed  some  years 
ago,  it  would  have  had  its  operation  from 
the  first  day  of  the  session  of  parliament. 
But  the  noble  mover  of  this  act,  in  order  to 
obviate  what  might  be,  by  many,  deemed 
ft  hardship,  introduced  a  clause  (now 
the  10th  section  of  the  statute)  declaring 
that  this  act  should  not  take  effect  till  the 
Ist  of  January  following ;  thereby  giving 
ell  persons  in  possession  of  proof  of  such 
parol  promises,  seven  months,  and  more, 
in  which  to  bring  their  actions,  founded 
on  such  promises,  if  they  should  be  so 
minded. 

If  we  were  not  to  give  the  act  this  con- 
struction, it  would  ^Ilow,  that,  if  a  man 
obtained  a  verbal  promise  a  day  or  two 
before  the  Ist  of  January,  he  would  still ' 
have  six  years,  at  any  time  within  which 
he  might  bring  his  action. 

The  case  of  Gilmore  v.  Shuler  was 
pressed  upon  the  Court  to  shew  that  an 
act  of  parliament,  viz.  the  Statute  of 
Frauds,  should  not  have  a  retrospective 
operation.  But,  upon  looking  at  that  case, 
and  to  the  statute  to  which  it  refers,  I  do 
not  think  it  can  govern  our  present  deci- 
sion; because  the  statute  now  under  re- 
view prevents  all  the  mischief  which  the 
Judges,  in  the  case  in  Jones,  contemplated, 
by  giving  due  notice  that  this  law  should 
have  no  operation  tiU  the  Ist  of  January, 
nearly  eight  months  after  its  enactment. 

But  the  present  decision  is  not  the  first, 
nor  the  second,  that  has  been  made  upon 
this  very  statute,  carrying  it  further  than ' 
the  facts  of  this  case  require  us  to  do  at 

firesent.  The  first  I  shall  mention,  though 
ast  in  point  of  time,  was  the  decision  of  a 
very  profound  lawyer — a  very  strong  and 
elear-headed  man,  my  very  much  valued 
V0L.VUL  OP. 


and  excellent  friend,  whose  early  and  un* 
expected  loss  to  the  world,  in  his  judieial 
capacity,  the  whole  profession  and  every 
good  man  must  deeply  deplore,  I  mean  the 
late  Mr.  Baron  Hullock — at  Carlisle,  on 
the  5th  March  lut,  is  a  cause  of  Kirkktmgk 
V.  Herbert{8),  He  nonsuited  the  ^aintiff* 
though  the  action  had  been  commenced 
be/ore  the  1st  of  January,  because  he  had 
only  a  parol  promise,  to  take  the  case  out 
of  the  Statute  of  Limitations. 

But,  where  can  we  look  to  a  better  antbo* 
rtty  upon  the  subject,  than  to  the  noble 
Lord  who  framed  the  law,  and  brought  it 
into  parliament?  Lord  Tenterden,  at  the 
Sittings  after  last  Hilary  term,  at  Guildhall, 
mmsuited  the  plaintiff,  where  the  action 
had  been  commenced  before  the  1st  of 
January,  and  a  parol  promise  made  befbre 
that  day,  and  a  parta  promise  only,  wai 
ofTered  in  evidence  to  take  the  ease  out  at 
the  Statute  of  Limitations :  his  Lordship 
holding,  that  the  statute  applied,  and  that 
the  parol  promise  was  insufficient. 

In  these  two  cases,  it  will  be  observed, 
that  the  actions  were  brought  be/ore,  though 
not  tried  till  ajter,  the  statute  had  begun  to 
operate ;  and  therefore,  in  that  respect,  are 
stronger  than  the  case  at  the  bar. 

We  are,  therefore,  of  opinion,  that,  in 
this  case,  the  rule  for  setting  aside  the  non* 
suit  must  be — 

JDisehttrged, 


1829.     *>  AFFLALO  V.  FOURDBtNIEK  AND 

Nov.  27.  y     uosss  aluoskino. 

Nolle  prosequi — Effect  ^ 

In  an  action  on  a  bill  of  exchange  wainst 
two  partners,  one  of  them  pleadeam  oar  Atl 
bankruptcy  and  certificate.  A  nolle  prose- 
qui was  tkerevpon  entered  as  to  him : — ^Held, 
that  tMe  made  Am  a  conqtetent  fsifneu. 

This  was  an  action  on  a  bill  of  exchange, 

drawn  by  Solomon  &  Moses  Almosnino, 
and  purporting  to  be  accepted  by  the 
defendants,  ana  indorsed  by  the  drawers  to 
theplaintifT. 

The  defendant  Fourdrinier  pleaded  th6 
general  issue,  upon  which  issue  was  joined. 

(8)  Spring  AsiUet,  10G«o.4. 
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The  other  defendant,  Almosnino,  pleaded 
in  bar,  his  bankruptcy  and  certificate;  and, 
as  to  liim,  the  plaintiff  entered  a  nolle  pro- 

The  defendant  on  the  record  gave  the 
plaintiff  notice  to  prove  the  consideration  ; 
and,  at  the  trial,  before  the  Lord  Chief 
JusticCi  at  the  Sittings  at  Guildhall  after 
the  laaC  term,  Moses  Almosnino  was  called 
as  a  witness,  on  the  part  of  the  defendant 
Fourdrinier,  to  prove,  tliat  he,  Fourdrinier, 
had  received  no  consideration  for  the  bill  in 
question,  but  that  it  had  been  improperly 
drawn  on  Fourdrinier&  Co.  (of  which  firm 
Moses  Almosnino  wasa  partner),  by  Solomon 
&  Moses  Almosnino,  and  that  it  was  a  mere 
accommodation  bill  between  the  plaintiff  and 
Moses.    Moses  had  released  hts  interest. 

Co  the  part  of  the  plaintiff,  Moses  Al- 
mosnino was  objected  to  as  an  interested 
witness,  he  being,  as  was  contended,  primd 
facie  liable  on  the  bill,  and  therefore,  in  tlie 
event  of  a  recovery  being  had  against  Four- 
dnnier,  liable  to  an  action  by  him,  nptwith- 
•tanding  bis  certificate ;  inasmuch  as  Four- 
drinier was  not  in  the  aituaUon  of  a  sureqr 
entided  to  come  in  and  prove  under  the 
commission  against  Moses,  within  the  mean- 
ing of  Sir  S.  Romilly's  Act(l). 

His  Lordship  was  inclined  to  think  that 
Moses  Almosnino  was  not  a  competent  wit* 
ness ;  but,  nevertheless,  allowed  hisevidence 
to  be  taken. 

The  jury  returned  a  verdict  for  the  de- 
fendant. 

Mr.  Setyeant  SpankiCf  on  a  former  day 
in  this  term,  obtained  a  rule  niti  that  this 
verdict  might  be  set  aside  and  a  new  trial 
had,  on  the  ground  urged  at  the  trial.  He 
submitted  that  the  certificate  of  Moses  Al- 
mosnino would  be  no  bar  to  an  action  by 
Fourdrinier  against  him,  in  case  of  a  re- 
covery agunst  the  latter  in  this  action; 
and  that  Fourdrinier  and  Moses  were,  upon 
the  face  of  the  bill,  original  joint  debtors. 
He  referred  to  the  case  of  Moody  v.  Kmg(2), 
where  A.  and  B,  having  been  in  partnership, 
dissolved  it  on  tlie  14th  of  July ;  the  dissolu- 
tion was  advertised  on  the  1 7th ;  and,  on  the 
16th,  a  bill  was  drawn  in  the  naroesof  A.  and 
B.,  which  was  accepted  and  paid  by  C,  with- 

(1)  49000.3.  ciSl. 
(t)  S  Ban.  &  Cnss.  M8, 


out  consideration :  C.  afterwards  sued  A.  and 
B.  for  money  lent:  A.  pleaded  bankruptcy 
and  certificate,  B.  non  assumpsit,  and  a  nolle 
prosequi  was  entered  as  to  A. — ^it  was  held, 
that  A,  was  a  competent  witness  for  B.,  to 
prove  that  C.  accepted  the  bill,  for  his  (A's) 
accommodatioit,  and  not  for  that  of  B.;  for, 
that  B.  was  only  a  surety,  and  might  have 
proved  under  A's  commission,  in  case  of  a 
recovery  being  had  against  liim— -Lord 
Chief  Justice  Abbott  observing,  that  tlie 
defendants  were  notpartners;  thus  virtually 
admitting,  that,  if  they  had  been  partners 
(as  was  tlie  case  here),  the  argument  for  the 
incompetency  of  the  witness  would  have 
availed.  The  learned  Serjeant  also  cited 
the  cases  of  Ex  parte  Taylor  {3),  Ex  partf 
Heath  (4),  and  Ex  parte  EUtt  (5). 

Mr.  Serjeant  Wilde  and  Mr.  SerjeaiU 
Russell  now  shewed  cause. — Supposing  the. 
plaintiff  to  recover  in  this  action,  the  amount 
of  the  verdict  would  form  an  item  in  the 
partnership  account  between  the  defendant 
and  Moses  Almosnino.  Fourdrinier  might 
prove  it  as  a  debt  under  the  commission, 
though,  of  course,  not  in  competition  with 
his  own  creditors.  The  certificate  of  Moses 
Almosnino  would  clearly  bar  the  claim  of 
Fourdrinier,  for  contribution,  as  it,  in  effect, 
discharged  all  the  items  in  the  partnership 
accounts.  The  effect  of  tlie  entry  of  tlie 
$tolle  prosequi  is,  to  put  Moses  Almosnino 
in  the  same  situation  as  if  he  had  a  judg- 
ment in  his  favour.  The  only  form  of  ac- 
tion in  which  Fourdrinier  could  sue  him  for 
contribution,  would  be,  assumpsit  for  money 
paid.  This  record  would  be  an  anawer  to  tb^ 
action,  shewing  Moses  Almosnino  not  liable 
in  this  action.  On  the  record,  be  atands 
acquitted  of  all  liability.  The  question 
would  be,  what  was  the  state  of  the  parties 
at  the  time  the  money  was  paid?  The 
record  would  shew  the  non-liability  of  the 
defendant.  In  Date  v.  Russell  and  anotlier 
(6),  a  case  tried  before  Mr.  Justice  Parke, 
one  of  the  defendants  pleaded  his  bank- 
ruptcy and  certificate,  which  having  been 
found  for  him,  that  learned  Judge  admitted 
him  as  a  witness,  reserving  the  point.  It, 

(S)  t  Rom,  BjC.  455. 

(4)  Bui^,  B.C.  175. 

(5)  i  GlynftJanbStt. 

(6)  M$.  im. 
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howerer,  became  unnecesiaiy  to  move  in 
that  case.  The  objection  now  ui^ed  nas 
not  mentioned  there. 

Mr.  Serjeant  Spankie,  in  support  of  Iiis 
rule. — More  eflect  has  been  attempted  to  be 
given  to  the  entry  of  a  nolle  protequi  than  it 
in  fact  has.  It  is  of  no  effect  except  as  to 
the  plaintiff  in  that  suit.  Until  Sir  S.  Ro- 
railly's  Act  (49  Geo.  3.  c.  ISl),  money 
paid  by  a  surety  of  a  bankrupt^  on  an  ante- 
cedent liability,  might  be  recovered  back 
from  the  bankrupt ;  the  certificate  was  no 
protection,  Both  partners  in  this  case  are 
primd  facie  equally  liable.  It  was  clearly 
the  interest  of  Moses  Almosnino  to  bar  the 
daim  of  the  plaintiff  in  the  action.  His 
certificate  would  be  no  bar  to  an  after  claim 
on  the  part  of  Fourdrinier  for  contribution. 

Cur.  ado.  tuU. 

Lord  Chief  Justice  Tindal  now  delivered 
the  judgment  of  the  Court : — 

The  only  question  in  this  case  is,  whether 
Fourdrinier,  upon  payment  of  th«  whole 
debt,  would  he  entitled  to  itie  Moses  Al- 
mosnino, his  partner,  for  contribution,  either 
in  law  or  equity  ;  for,  if  Fourdrinier  had 
this  right,  he  could  not  call  his  partner  as 
a  witness,  it  being  his  direct  interest  to  de- 
feat the  action. 

Before  the  statute  49  Geo.  3.  c.  ISl.  a.  8. 
it  is  dear,  that  the  solvent  partner  who  paid 
a  partnership  debt  after  the  date  of  a  com- 
mission of  bankrupt  issued  against  his  part- 
ner, might  recover  the  proportion  of  such 
debt  by  an  action  at  laiv  against  the  bank- 
rupt ;  and  that  his  certificate  would  be  no 
bar  to  such  action :  Wright  v.  Hunter  {7), 

The  only  question  is,  whether,  since  that 
statute,  the  solvent  partner,  after  payment 
of  the  partnership  debt,  tliough  subse- 
quently to  the  commission,  becomes  entitled 
to  prove ;  for,  if  he  can  prove,  he  is  obliged 
to  prove,  and  the  certificate  will  be  a  bar 
to  any  action  for  contribution,  and  the  bank- 
rupt partner  is  an  admissible  witness. 

Upon  consideration  of  that  act,  and  of 
the  cases  decided  thereon,  we  think  Four- 
drinier, after  payment  of  this  joint  debt, 
would  be  allowed  to  prove  the  sliare  paid 
1^  him  for  his  bankrupt  partner ;  and  that 
the  bankmpt,  having  obtained  his  certificatei 

(7)  1  East,  to. 


and  released  his  right  to  any  surplus,  wa«i 
consequently,  an  admissible  witness  for  the 
defendant. 

The  solvent  partner,  if  not  properly  a 
surety  for  his  partner's  share,  because  each 
is  originally  liable  for  the  whole,  yet  may 
with  strict  propriety  be  called,  as  to  the 
share  belonging  to  his  partner,  a  person 
liable  for  the  debt  of  another ;  and,  m  that 
character,  would  be  entitled  to  prove  under 
the  commission. 

And  accordingly,  in  Ex  parte  Young  (8), 
Lord  Cliancellor  Eldon  held,  that  those 
words  were  adopted  in  the  statute  for  the 
convenient  latitude  of  comprehending  all 
those  who  could  not  be  strictly  considered 
as  sureties,  but  were  responsible  for  ano- 
ther's debt;  and  allowed  the  solvent  part- 
ners who  had  paid  a  debt,  after  the  commis- 
sion, which  the  bankrupt  partner  had  impro- 
perly contracted  in  the  partnership  name,  to 
prove  against  the  bankrupt  partner's  estate. 
Such  proof,  indeed,  will  not  be  allowed  to 
come  in  competition  with  the  claims  of  the 
partnership  creditors ;  but,  if  the  debt  can 
be  proved  at  all,  the  cerUficate  is  a  bar.  In 
£x  parte  Smithy  in  re  Sheath  (9),  the  Vice 
Chancellor  lays  down  the  rule  even  more 
largely,  by  saying :  "  It  is  now  settled,  that  a 
solvent  partner  winding  up  the  partnership 
concerns  is,  under  Sir  S.  Romilly's  Act,  to  b« 
considered  as  a  surety  paying  the  debt  after 
the  bankruptcy,  in  respect  of  his  previous 
liability.  £ach  partner  is  a  principal  debtor 
for  his  own  share  ;  and  they  are  mutually 
sureties  to  the  creditor,  for  the  shares  of 
each  other."  And  the  case  of  fVood  r. 
Dodgton  (10),  leads  to  the  same  condu- 
aion. 

We,  therefinre,  think  that  the  witness  was 
properly  admitted,  and  that  the  rule  «ri  for 
setting  aside  the  verdict,  and  for  a  new  trial, 
must  be— 

Discharged, 


(B)  SBMe,  B.C.40. 

(9)  4  Blad.  Rep.  477. 

(10)  «llu.&8eI.195. 
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XT       an  ?■    ClARKSON  V.  LAWSON. 
Nov.  20.  > 

Libel — Juttifcation  must  cover  the  whole. 

In  an  action  for  a  libel  imputing  to  the 
plaintiff,  a  proctor,  that  he  haid  been  thrice 
suspended  from  practice,  for  extortion ;  the 
defendant,  in  his  plea  of  justif  cation,  aver- 
red that  the  plaintiff  had  been  suspended 
once Held,  that,  inasmuch  at  the  plea  pro- 
fessed to  be  a  justification  of  tlte  whole  libelf 
md  did  in  fact  only  Juitify  a  part,  the  pka 
wot  badt  on  demurrer, 

Thh  was  an  action  for  a  libel. 

The  declaration  stated — That,  whereas 
the  plaintiff,  at  the  time  of  the  committing 
the  several  grievances  by  the  defendant  as 
thereinafter  mentioned,  had  been  and  stil) 
was  one  of  the  proctors  general  exercent  of 
the  Arches  Court  of  Canterbury,  and  other 
Ecclesiastical  and  Maritime  Courts  in  Doc- 
tors Commons,  and  had  used,  exercised, 
and  carried  on  the  profession  and  the  busi- 
ness of  a  proctor  with  great  credit  and 
reputation,  and  had  thereby  acquired  great 
gams,  profits,  and  advantages,  and,  as  such 
proctor,  had  always  conducted  himself 
with  great  honesty  and  integri^ ;  yet  the 
defendant,  well  knowing  the  premises,  but 
greatly  envying  the  happy  state  and  con- 
dition of  the  plaintiff,  and  contriving  and 
wickedly  and  maliciously  intending  to  injure 
the  plaintiff  in  his  said  good  name,  fame,  and 
credit,  and  in  his  said  profession  or  busi- 
ness, and  to  bring  him  into  public  scandal, 
infamy,  and  disgrace,  with  and  amongst  all 
Us  neighbours  and  other  good  and  worthy 
subjects  of  this  kingdom,  and  to  vex,  harass, 
oppress,  impoverish,  and  wholly  ruin  him, 
the  plaintiff,  theretofore,  to  wit,  on  See., 
at  &c.|  falsely,  wickedly,  and  nialicionsly 
did  jpublish  and  cause  and  procure  to  be 
published  of  and  concerning  the  plaintiff, 
and  of  and  concerning  him  in  his  said  pro- 
fession or  business,  a  certain  false,  scan- 
dalous, malicious,  and  defamatory  Jibel, 
containing,  amongst  other  things,  the  false, 
scandalous,  malicious,  defamatory,  and 
libellous  matter  following,  of  and  concern- 
ing the  plaintiff,  and  of  and  concerning 
him  in  bis  said  profession  or  business,  that 
is  to  say — "  With  respect  to  the  employ- 
ment of  proctors*  it  waa  etrsnee  that  Mr. 
Peddle*  who  now  diai^^  hia  proctor* 


sbottld  have  gone  from  tlh*  ToHer  to  Mr. 
W.  Geery,  jun.  (tihereby  meaning  the  said 
plaintiff),  who  luid  been  suspended  tkrte 
times,  once  by  Lord  Stowell,  and  twice  by 
Sir  John  Nieholl ;  he  was  anxious  to  par- 
ticularize his  (thereby  meaning  the  said 
plaintiff's)  name,  in  order  to  distinguish 
him  from  others  who  did.  not  wish  to  be 
confounded  with  him and  that  the  defen- 
dant, further  contriving  and  intending  as 
aforesaid,  theretofore,  to  wit,  on  &e.,  at 
&c.,  falsely,  wickedly,  and  malicionsly  did 
publish  a  certain  other  false,  scandalous, 
malicious,  and  defamatory  libel  of  and 
concerning  the  plaintiff,  and  of  and  con- 
cerning him  in  his  said  proftwion  or  busi- 
ness, in  the  form  of  and  as  a  letter  md- 
dressed  to  the  editor  of  *'  The  Tiroes" 
newspaper,  in  which  said  letter  was  and  is 
contained,  amongst  other  things,  the  false, 
scandalous,  defamatory,  and  libellous  mat- 
ter following,  that  is  to  say — "  Sir,  com- 
mon justice  will,  I  am  satisfied,  induce  you 
to  correct  a  mistake  in  your  paper  of  this 
day,  in  your  report  of  Dr.  Lnshington's 
speech  upon  the  subject  of  the  charge 
against  Sir  Jdxn  NichoU,  in  which  you 
represent  him  as  stating,  that  Mr.  W. 
Geery,  jun.  was  the  proctor  who  had  ben 
tMice  suspended  from  practice,  for  extor* 
tion.  That  person.  Sir,  was  William  Geer- 
ing  Clarkson  (meaning  the  said  plaintiff), 
and  not,  Sir,  your  humble  servant,  William 
Geery,  jun.  :"  by  means  of  the  committing 
of  which  said  several  grievances  by  the  de- 
fendant as  aforesaid,  the  plaintiff  had  been 
greatly  injured  in  his  said  good  name, 
ume,  and  credit,  and  brought  inte  public 
scandal,  infamy,  and  disgrace,  with  and 
amongst  all  his  neighbours  and  other  pood 
and  worthy  subjecta  of  this  realm,  inso- 
much that  divers  of  those  neighbours,  to 
whom  the  innownce  uid  integri^  of  die 
plaintiff  in  the  premises  were  unknown* 
had,  on  account  of  the  committing  of  the 
said  grievances  by  the  defendant  as  afore- 
said, from  thence  hitherto  suspected  and 
believed,  and  still  did  suspect  and  believe 
the  plaintiff  to  have  been  and  to  be  a  per- 
son guilty  of  extortion,  and  had,  by  reason 
of  the  committing  of  the  said  grierweea 
by  the  defendant  as  aforesaid*  from  thence 
hitherto  whdly  refUsed*  and  sttU  did  relbae 
to  have  any  transaction,  acquaintance,  or 
discourse  with  the  |djuatifl^  m  they  were 
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Mors  used  and  aeeuBtomed  to  hkvc,  and 
Qtherwise  would  have  had;  and  also,  by^ 
ntion  thereof,  the  plaintiff  had  been  and 
wai  greatly  prejudiced  in  his  credit  and 
reputation  afiwesaidj  and  had  been  greatly 
vexedi  haraated,  and  op;n«8sed,  md  im- 
poverished,  and  had  also  lost  and  been 
deiniTed  i>f  divers  great  gains  and  profiu 
wmch  would  otherwise  have  arisen  and 
accrued  to  him  in  his  said  profession  or 
business,  and  had  been  and  was  otherwise 
much  injured  and  damnified  therein,  to 
wit,  &c. 

The  defendant  pleaded,  as  to  the  pub- 
lishing the  said  several  supposed  libellous 
matters,  in  the  said  declaration  mentioned, 
aeiionem  non  &c.,  because  the  j^ntiff,  he- 
five  the  said  several  times  when  &e.  in  the 
said  declaration  mentioned,  to  wit,  on  &c., 
bad  been  employed  in  the  way  of  his  afore- 
said profession  and  business  as  a  proctor, 
by  one  lliomas  Gillart,and  afterwards,  and 
before  the  said  several  times  when  &c.,  to 
wit,  on  &c.,  falsely,  fraudulently,  and  ex- 
tortionately  demanded  of  and  from  the 
said  Thomas  Gillart,  as  and  for  the  sum  of 
money  justly  due  to  him,  the  plaintiff, 
from  the  said  Thomas  Gillart,  for  the  work 
and  labour  of  him,  the  plaintiff,  as  such 
proctor,  done,  performed,  and  bestowed 
u  and  about  the  buslnesa  of  the  said  Tho- 
mas OillarC,  in  pursuance  of  Ae  aforesaid 
em^i^meat,  and  for  the  fees  and  disburse- 
ments due  and  made  to  and  by  him,  as 
such  proctor,  in  respect  thereof,  a  certain 
large  sum  of  money,  to  wit,  the  sum  of 
1 9L  1 4*.  4d. ;  whereas,  in  truth  and  in  fact, 
the  sum  of  money  then  and  there  justly 
due  to  him  in  that  behalf  then  and  there 
amounted  to  a  much  less  sum  of  money, 
to  wit,  the  sum  of  91.  19t.  8d.:  and  the 
defondant  further  said,  that,  afterwards, 
and  before  the  said  sev^-al  times  when 
ftc,  to  wit,  on  &c.,  Sir  John  Nicholl, 
kn^t,  died  beira  Ju^e  of  the  Preroga- 
tive Court  of  &uiterbury,  cansed  the 
afivnaid  false,  fraudulent,  and  extortion- 
ate demand  to  be  taxed  by  the  proper 
efiScers  of  the  said  court  in  that  behalf, 
to  wit,  the  Rev.-  George  Moore,  Charles 
Moore,  esq.r  and  the  Rev.  Robert  Moore, 
registrars  of  the  said  court ;  and  that  the 
said  officers,  by  their  depdty  in  that  be- 
Iwli;  did,  afimrards,  and  before  the  said 
Mirenl  tkoea.  vAqi  &8.f  I*  «rit,  on  &o«f 


report,  in  the  said  court,  to  the  aaid  Sir 
J.  NichoU,  as  and  being  such  Judge  as 
aforesaid,  according  to  the  course  and 
practice  of  the  said  Court,  that,  upon  sudi 
taxation  of  the  said  folae,  fraudulent,  and 
extortionate  denumd,  a  small  part  thereof, 
to  wit,  the  sum  of  9l.  1 9s.  Sd.  onhr  had 
been  found  justly  due  to  the  plaintiff  from 
the  said  Thomas  Gillart ;  and  that  there- 
upon, fay  reason  of  the  premises,  after- 
wards, and  before  the  said  several  times 
when  &c.,  to  wit,  on  &c.,  the  said  Sir  J. 
Nichol),  as  and  being  Judge  of  the  said 
court,  did  order,  direct,  and  adjudge  to  be 
suspended,  and  did  suspend  the  plaintiff 
from  exercising  the  business  of  a  proctor 
in  the  said  court,  for  and  during  the  space 
of  one  year  then  next  followii^,  and  did 
then  and  there  direct,  that,  at  the  expira^ 
Uon  of  the  said  apace  of  one  year,  the 
plaintiff  should  be  nirther  suspended  until 
he  should  appear,  and  publicly  make  faith- 
ful promise  to  abstain  from  all  malprac- 
tices in  the  future  exercise  of  his  business 
as  a  proctor  in  the  said  court;  and  that  the 
said  Sir  J.  NichoU  and  Sir  John  Nicholl 
in  the  said  supposed  libel  named  are  one 
and  the  same  person :  whereupon  the  de- 
fmdant,  afterwards,  at  the  said  several 
times  when  &c.,  did  publish  and  cause  and 
proenre  to  be  published  the  said  supposed 
iibelloua  matters  in  the  said  declaration 
mentioned,  as  be  lawfully  might  for  the 
cause  aforesaid;  which  are  theaamepublish- 
ing,  and  causing  and  procuring  to  be  pub- 
lished, the  said  supposed  libellous  matters, 
as  are  in  the  said  declaration  mentioned. 

There  was  a  second  plea  of  justification 
to  the  same  effect. 

The  plaintiff  demurred,  and  the  defen- 
dant joined  in  demurrer. 

The  case  now  came  on  for  argument. 

Mr,  Setjeaiii  Crests  in  support  of  the 
demurrer. — ^The  libel  charges  the  plaintiff 
with  having  been  thrice  suspended  tor  ex- 
tortion. The  plea  professes  to  justi^  the 
whole  of  the  libel,  and  then  states  a  justt- 
flcatiMi  applicable  to  part  only  of  the 
charge.  It  is  a  clear  principle  of  pleading, 
that  the  whole  declaration  must  be  an- 
swered. Here,  the  defendant  has  only 
furnished  an  answer  to  part  of  the  plain- 
tiff's deidaratioD}  thenfort  the  pleas  are 
bad, 
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Mr,  Serjeant  Wildet  in  support  of  the 
pleas. — The  propriety  of  the  pleas  can 
scarcely  be  judged  of  without  reference  to 
the  declsration.    All  that  is  required  in  a 

filea  of  justification  is,  that  the  sting  of  the 
ibel  shall  be  answered.  A  libel  is  not 
per  te  the  subject  of  an  action ;  it  only  be- 
comes so  when  it  is  calculated  to  produce 
an  injurious  effect.  It  is  rampetent  to  die 
defendant  to  shew  his  justification  by  the 
truth  of  the  material  part.  In  that  view 
of  the  case,  these  pleas  may  be  supported. 
The  declaration  begins  with  the  usual  ge- 
neral inducement  of  good  name,  &c. ;  it 
then  states  that  the  plaintiff  is  a  proctor, 
and  sets  out  the  libel,  by  means  whereof 
he  had  been  gready  injured  in  his  good 
name,  &c.,  and  was  suspected  to  have  been 
and  to  be  a  person  guilty  of  extordon ; 
and,  by  reason  thereof,  he  was  prejudiced 
in  his  credit,  and  injured  in  bis  profession. 
The  plaintiff  takes  uixm  himself  to  point 
out  the  evil  of  the  libel.  The  defendant, 
following  the  plaintifi^s  charge  in  that 
respect,  justifies  the  publication  by  shew- 
ing  that  the  plaintiff  had  been  punished 
for  extortion.  In  Edwards  v.  BeU(l)t  the 
declaration  charged  the  defendant  with 
having  published  the  following  libel  against 
the  plaintiff,  a  dissenting  minister: — **  A 
serious  misunderstanding  has  recendy 
taken  place  amongst  the  independent  dis- 
senters of  Great  Marlow  and  their  pastor, 
in  consequence  of  some  personal  invectives 
publicly  thrown  from  the  pulpit  by  the 
latter  against  a  young  lady  of  disdnguished 
merit  and  spodess  repuudon.  We  under- 
stand, however,  that  the  matter  is  to  be 
uken  up  seriously."  The  defendant  plead- 
ed that  the  plaintiff,  whilst  officiating  as  a 
minister,  published  from  a  part  of  a  chapel 
assigned  to  him  as  minister  for  the  deli- 
very of  a  sermon,  to  and  in  the  presence 
of  his  congregation,  of  and  concerning  one 
M.  F.,  a  teacher  of  a  certain  sunday  school, 
the  scandalous  words  following : — "  I  have 
something  to  say,  which  I  have  thought  of 
aayii^  for  some  time,  vis.  the  improper 
CfHiduct  of  one  of  the  female  teachers ;  her 
name  is  Miss  Fair ;  her  conduct  is  a  bad 
example  and  disgrace  to  the  school ;  and, 
if  any  of  the  childrm  dare  wk  her  to  go 

<1)  1  BiB|.  405;  c*  8  B.  Moassr^fir:  s.e.1 
LavJoBra.  C.P.  4t. 


liome,  she  shall  be  turned  out  of  die 
school,  and  never  enter  it  again :  Miss  Fair 
does  more  harm  than  good and  thereby 
gave  great  oflfence  to  divers  of  the  dis- 
senters, to  wit,  one  A.  B.,  and  one  C.  D., 
and  occasioned  serious  misunderstandii^ 
amongst  the  dissenters.  A  verdict  having 
been  given  for  the  defendant  upon  this 
plea,  it  was  held,  upon  motion  to  enter  a 
verdict  fer  die  pluntiff  non  obstante 
dic/o,  that  the  plea  was  a  suflBcient  answer 
to  the  libel  charged ;  although  it  was  ob- 
jected that  the  libel  alleged  the  misunder- 
standing to  be  among  the  independent  dis- 
senters and  their  pastor,  and  the  plea  jus- 
tified only  a  misunderstanding  occasioned 
among  the  dissenters.  Lord  Chief  Justice 
Gifford  there  said — "  The  first  objection  to 
the  strict  relevancy  of  the  plea  is,  that  the 
libel  alleges  a  misunderstanding  to  have 
arisen  between  the  pastor  and  his  congrega- 
tion, while  the  justification  alleges  die  mis- 
understanding to  have  existed  only  amongst 
the  congregation;  but,  even  in  that  respect» 
the  plea  substantially  supports  the  state- 
ment contained  in  the  libel,  and  the  rule 
which  has  been  obtained  for  the  plaintiff 
must  be  discharged."  Mr.  Justice  Park 
said — "  As  to  the  allegaUon  touching  the 
misunderstanding  between  the  congrega- 
tion and  their  pastor,  the  gist  of  it  has  been 
completely  met  in  the  language  of  the 
plea."  And  Mr.  Justice  Burrough  said— 
*'  In  such  a  case,  it  is  suflScient  if  the  sub- 
stance of  the  libellous  statement  be  justi- 
fied; it  is  unnecessary  to  repeat  every 
word  whicJi  might  have  been  the  subject 
of  the  original  comment.  As  much  must 
be  justified  as  meets  the  sting  of  the 
charge ;  and  if  anything  be  contained  in 
the  charge  which  does  not  add  to  the  sting 
of  it,  that  need  not  he  justified."  Now,  if 
it  be  sufficient  to  justify  the  sting  of  the 
charge ;  these  pleas  are  good.  The  plaintiff 
himself  has  pointed  out  what  is  the  sting 
of  this  libel ;  and  the  defendant  has  dis- 
tinctly answered  that,  by  proving  the  ge- 
neral truth  of  the  cha^  of  extortion. 
The  gravamen  of  the  libd  is,  that  the  plaui- 
tiff  was  charged  with  having  been  guutf  of 
ext(Hrtion,  actd  punished  fi»r  it. 

Bp  the  Court, — In  this  case,  the  libel  set 
Ont  in  the  declaration  chai^^  on  the  jJain- 
tifi^  that  he,  being  a  proctoTi  was  thrioe 


Digitized  by 


MICHAELMAS  TERM,  18S0» 


SO 


unbended  fWnnhis  office;  once  by  Lord 
Stowell,  and  twice  by  Sir  John  Nicholl. 
There  is  tUso  a  chai^  of  extorUon.  In 
answer  to  this  declaration,  the  plea  begins 
by  professing  to  be  an  answer  to  the  whole 
declaration — "  as  to  the  publishing  the  said 
several  supposed  libellous  matters  in  the 
said  declaration  mentioned."  It,  therefore, 
professes  to  answer  three  suspensions,  but 
it  only  justifies  the  allegation  of  one  sus- 
pension— it  sUtestbat  "Sir  John  Nicholl, 
as  Judge  of  the  said  court  (the  Court  of 
Arches),  did  order,  direct,  and  adjudge  to 
be  suspended,  and  did  suspend,  the  said 
plaintiff  from  eiwrcising  the  business  of  a 
proctor  in  the  said  court  for  and  during 
the  space  of  one  year."   Therefore,  we 
think  that  this  case  clearly  falls  within  the 
principle  of  that  class  of  cases  wherein  it 
has  been  held,  that,  if  a  plea  professes  to 
answer  the  whole  of  the  declaration,  and 
in  fact  answers  part  only,  it  is  bad.  It  has 
been  said  that  the  charge  of  extortion  is 
the  gist  of  the  libel,  and  that  the  charge 
of  having  been  thrice  suspended  cannot  be 
more  injurious  to  the  character  of  the 
plaintiff  than  a  single  suspension.  But, 
surely,  the  character  of  an  individual  would 
be  more  seriously  iqjured  by  a  charge  of 
three  acts  of  extortion  than  by  a  charge  of 
having  once  committed  the  same  ofl^ice. 
If  an  attorney  of  this  court  were  thrice 
struck  off  the  roll  of  the  court  for  mal- 
practice, his  character  would  be  sup- 
posed to  be  worse  than  it  would  be  if  lie 
had  only  been  struck  off  once.  Therefore, 
saying  that  the  plaintiff  was  thrice  sus- 
pended, and  only  justifying  that  there  was 
one  suspension,  is  falling  far  short  of  the 
charge  imputed.    In  an  action  for  words, 
if  the  plea  j  ustify  part  only  of  the  slander, 
it  is  bad.    In  Jones  v.  GiUings(Jt,),  the 
plaintiff  was  charged  with  having  stolen 
cloth  and  velvet;  the  plea  justiBed  the 
charge  only  as  to  the  velvet:  and  it  waf 
beld  ill,  as  it  was  no  justification  to  the 
whole.    We  cannot  look  at  the  allegation 
of  general  damage  at  the  end  of  the  decla- 
ration, and  call  that,  the  gist  of  the  libel ; 
but  we  must  look  at  the  whole  of  the 
record,  and  see  if  the  justification  covers 
the  charge.    Inasmuch  as  two  charges  are 
left  unanswered,  we  think  die  {deas  badi 

( t  >  Cn.  Elii.  339,  cited  in  Croft  v,  Boite,  l  Wni. 


That  which  has  been  called  the  gist  or 
sting  of  the  libel,  is  only  its  consequence. 

Judgment  for  the  plaintiff. 


Notfk}  """"-""OHM- 

Affidavit  tohold  to  bail —  Where  iufficient. 

Affidavit  to  hold  to  hail,  stating  that  the 
defendant  m»  indebled  to  the  plaintiff  in  a 
certain  sttm,  on  a  hill  of  exchange  drawn  by 
M.  J.  D.  upon  and  accepted  by  the  defendant^ 
and  indorsed  by  M.  J.  D.  to  the  plaintiffs 
omtting  to  state  that  U  was  payable  to  the 
order  ^  the  drawer : — ^Held  student. 

Mr,  Serjeant  Jones,  on  a  former  day  in 
this  term,  obtained  a  rule  nisi  to  set  aside 
the  bail-bend  in  this  case  for  a  defect  in 
the  affidavit  to  hold  to  bail,  wherein  it  was 
stated  that  the  defendant  was  indebted  to 
the  plaintiff  "  in  the  sum  of  3501.,  on  a 
bill  of  exdiai^e  drawn  by  M.  J.  Don- 
Ian  upon  and  accepted  by  the  defendant, 
and  indorsed  by  M.  J.  Donlan  to  the 
plaintiff."  The  learned  Seijeant  submitted 
that  the  affidavit  did  not  sufficiently  dis- 
close the  character  in  which  the  plaintiff 
sued  on  the  bill,  it  not  appearing  that  the 
bill  was  payable  to  order,  or  that  Donlan 
had  any  authority  to  transfer  it.  He  refer- 
red to  the  case  o€Balhiv.  Batley(l),  where 
it  was  held,  that  an  affidavit  on  bills  or 
notes  must  shew  how  the  plaintiff  became 
entitled  to  recover  upon  them. 

Mr.  Serjeant  Wilde  shewed  cause.— 
This  affidavit  states,  first,  that  the  defen- 
dant is  indebted;  secondly,  it  shews  the 
character  of  the  plaintiff  on  the  bill ;  and 
thirdly,  that  the  bill  is  due  and  unpaid. 
In  Bradshaw  V.  Saddington  (2)  an  affidavit 
Btatmg  that  the  deforaant  "  was  justly- 
indebted  to  the  plaintiff  in  1002.,  upon  and 
by  virtue  of  a  certain  bill  of  exchange 
drawn  by  the  defendant,  and  long  since 
due  and  unpaid,"  was  held  sufficient,  with- 
out stating  in  what  character  the  bill  was 
due  to  the  plaintiff,  whether  as  payee  or 
indorsee ;  and  the  Court  said — "  that  it 
■ufficiendy  indicated  the  ground  on  which 

(1)  6  Tsont  S5 ;  s.  c.  1  Marsh.  4M, 
(t)  7  £ut,  94 ;  s.  c  3  Snutb,  tir. 


Digitized  by 


Google 


40 


COURT  OF  COMMON  PLEAS: 


the  plaintifT  had  held  die  defendant  to 
bail ;  that  it  was  upon  a  bill  of  exchange, 
dravm  by  the  defendant,  on  which  he  was 
justly  indebted  to  the  plaintifiT;  that  it 
was  not  necessary  for  the  latter  to  specify 
in  what  particular  character,  whether  as 
payee  or  indorsee,  he  claimed  :  and  that, 
if  he  had  no  interest  in  the  bill  oo  which 
he  could  sue  the  defendant,  he  would  be 
guilty  of  perjury,  and  would  be  liable  to 
an  action  for  maliciously  holdii^  the  de- 
fendant to  bail."  In  Bennett  v.  Dawson  (3), 
an  affidavit  to  hold  to  bail,  statii^,  that  the 
defendant  was  indebted  to  the  plaintiff  in 
20/.  lent  and  adraneed  on  a  bill  of  ex- 
change for  37/.,  drawn  by  J.  S.  on  and 
accepted  by  the  defendant,  and  now  over- 
due and  unpaid  ifwas  held  sufficient.  Lord 
Chief  Justice  Best  there  said  (4):  "The 
true  principle  was  laid  down  in  Bradaham 
V.  Saddingttmt  viz.  that,  if  the  plaintiff  had 
no  interest  iii  the  bill  on  which  he  could 
■ue  the  defendant,  he  would  be  guilty  of 
perjury ;  and  enough  appears  on  the  face  of 
this  affidavit  to  support  an  indictment  for 
peijury,  if  the  plaintiff  has  not  a  sufficient 
interest  in  the  bill  to  entitle  him  to  sue  the 
defendant and  Mr.  Justice  Park  said : 
"  I  have  always  understood  an  affidavit  to 
hold  to  bail  on  a  bill  of  exchange  to  be  suf- 
ficient, although  it  do  not  sute  in  what 
character  the  plaintiff  sues,  viz.  whether  as 
payee  or  ibdorsee."  In  that  case,  the  true 
principle  which  governs  affidavits  to  hold 
to  bail,  is  accurately  considered ;  and  the 
present  decision  must  be  governed  by  it; 
for,  here,  the  debt  is  positively  awom  to. 

Mr,  SetjeoHt  Jonetf  in  support  of  his 
rule. — The  earlier  eases,  undoubtedly, 
shew,  that  a  positive  allegation  of  a  debt 
would  supply  the  want  of  the  more  formal 
averments  in  an  affidavit  to  hold  to  bail. 
There  may  be  cases  wherein  a  party  might 
be  indicted  for  perjury  on  such  an  affida- 
vit,  and  yet  the  affidavit  not  disclose  a  legal 
debt.  In  Cathrom  v.  Hagger{5)  and  Fen-- 
ton  T.  E^s  (6),  it  was  held,  that,  in  an 
affidavit  to  hold  to  bail,  it  Is  not  sufficient 
to  state  that  the  defendant  was  indebted 
fer  goods  *'  sold  and  delivered,"  or  ibid 

(S)  lM.&P.594i  s.G.4Btng.fiO% 
(4)  1  M.  ft  P.  590. 
(A)  aEsst, 

tttuatlM, 


and  appraised,"  without  adding  '*  by  th« 
plaintiff."  In  BalH  v.  BatUy,  which 
was  subsequent  to  Bradshan  v.  8adSng- 
ton,  this  Court  held  that  the  character  in 
which  the  party  sues  must  appear  on  the 
face  of  the  affidavit.  In  Bennett  v.  Dargtom, 
enoDgh  did  appear  to  shew  that  the  defMi- 
dant  was  indebted;  the  money  was  lent 
by  the  plaintiff  on  a  bill  accepted  by  the 
defendfmt :  the  defendant,  therefore,  was 
the  primary  debtor  on  the  face  <Mf  the 
bill.  The  grounds  upon  whidi  Bradtkam 
T.  Saddmgtam  was  dedded  are  not  main- 
tainable. Bemtett  t.  Daaton  is  not  within 
the  principle  now  before  the  Court. 
Here,  it  does  not  appear  that  the  party 
indorsing  the  bill  had  any  right  to  in- 
dorse it ;  the  character  in  -  which  the 
plaintiff  sues  is  not  shewn  t  the  affidavit 
merely  states  that  the  bill  was  indorsed, 
without  shewing  the  right  of  the  party  to 
indorse  it.  I'here  might  be  an  equitable 
right  to  support  the  allegation,  thoi^  that 
right  might  be  ineuffleient  to  support  a 
legal  debt.  Therefore,  the  argument  as  to 
peijnry  is  quite  incompetent. 

By  the  Court. — We  think  this  affidavit 
is  sufficient.  It  states  that  the  defendant 
is  indebted  to  the  plaintiffin  a  certain  sum 
upon  and  by  virtue  of  a  bUl  of  exchange 
drawn  by  M.  J.  Donlan  upon  and  accepted 
by  the  defendant,  and  indoned  by  Donlan 
to  the  plaintiff,  and  due  and  unpaid ;  so 
that  the  only  possible  objection  is,  that  the 
affidavit  does  not  state  that  the  bill  was 
payable  to  the  order  of  the  indorser.  That 
IB  nie  only  case  in  which  the  plahitiff  conld 
be  entitled  to  sue  on  the  bill,  whether  H 
had  passed  through  one  hand  or  fifty. 
There  is  sufficient  on  this  affidavit  to 
shew  that  the  plaintiff  was  entitled  to  sue. 
It  is  better  to  adhere  to  a  decision  which 
is  intelligible.  We  think  that  the  good 
sense  of  the  rule  is,  that,  if  the  Court  can 
see,  on  the  face  of  the  affidavit,  that  a  suffi- 
cient debt  is  due,  that  the  party  cannot  b6 
arrested  again  for  the  same  debt,  and  that 
perjury  can  be  assigned  on  die  affidavit  if 
false,  uiat  is  all  that  is  necessary.  We  see 
do  reason  for  departii^  from  die  decision 
In  Beimelt  v*  Damson. 

^f^'  *  ■  Jf  I    B   f 
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Nov  16  J  '^'^  T^iTKi^ 
Amendment — of  mrit  ofJi.fa* 

The  Court  refused  to  allm  a  Ji,  fa.  tobe 
amended^  bjf  the  mser^om  of  Ute  testatum 
«Ieim0,  rektre  ihe  defendant  Mad  died  after 
the  Usuing  ike  nrtt,  but  before  the  time  of 
the  oppticattom — on  the  ground  that  the  itUe- 
reatt  if  tUrd  fortiet  mgH  be  ajjieted  by  it. 

This  was  an  action  on  a  bill  of  exchange. 
The  cause  was  tried  at  the  Sittings  after 
Mii^aclmas  term,  1 8S7.  There  was  no  de- 
ftnce.  On  the  14th  May  1828,  judgment 
was  signed,  and,  on  the  32d  June,  execu' 
tkm  was  inned,  and  the  money  levied.  The 
defendant  had  since  died. 

Mr.  Serjeant  Wilde^  on  behalf  of  the 
personal  representative  of  the  deceased, 
obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  writ  of  f.  fa.  should 
not  be  set  aside,  for  irregularity,  and  the 
money  levied  under  it  paid  to  the  appli- 
cant. The  irregularity  complained  of  was, 
the  omission  of  the  tettattm  clause  in  the 
writ. 

Mr.  Serjeant  Taddy^  for  the  |^intiff, 
also  obtained  a  rule  ni'jj  to  amend  the  writ, 
by  the  insertion  of  the  festoluM. 

The  learned  Seijeant  now  appeared  to 
shew  cause  against  the  former  rule,  and  to 
support  the  latter,  tie  referred  to  the 
case  of  Meyer  v.  Rin^  (1),  where  a  fi.fa. 
was  sued  out  into  a  different  county  from 
that  in  which  the  venue  was  laid,  and  the 
party  suing  it  out  afterwards  took  out  a  Ji. 
fa.  into  the  proper  county,  and  got  a  return 
of  nuUa  bona  to  warrant  the f.fa.  which  first 
issued — and  this  Court  permitted  the  first 
writ  to  be  amended,  by  adding  the  return 
of  mUa  bona  and  the  testatum  clause,  though 
the  second  writ  was  returnable  several 
days  before  the  jodgmmt  wu  signed. 

Mr.  Serjeant  WUdtt  contrd.— Amend- 
nenta  are  never  allowed  where  the  rights 
of  third  parties  might  be  thereby  aflfeoted, 
or  where  new  interests  have  intervened. 

(1)  1H.BIM.541. 
VoL.VlU.  CP. 


On  this  principle,  the  Courts  have  inva- 
riably refused  to  allow  amendments  in 
bailable  process,  where  tbey  wotdd  have 
allowed  them  in  process  not  bailable  (2). 
In  the  ease  of  /mnm  v.  Hmki^i),  where 
a  tette^unn  capias  had  been  made  return- 
able on  a  day  certain  instead  of  on  a  gene- 
ral return  day,  the  Court  refused  to  allow 
it  to  be  amended,  on  the  ground  that  the 
amendment  would  affect  the  bail.  In 
Johnson  V,  Dobell(4),  the  Court  refused  to 
allow  a  similar  amendment,  unless  the 
plaintiff  would  consent  to  the  discbtirge  of 
the  bail,  on  the  defendant's  entering  a  com- 
mon appearance.  And  in  Hunt  v.  Pai- 
man{5),  the  Court  refused  to  allow  the 
plaintiff  to  amend  a  f.  fa.  where  the  de- 
fendant had  become  bankrupt  before  the 
sale  of  the  goods  taken  under  it,  on  the 
ground  that  the  amendment  would  affect 
the  title  of  the  aasignees.  So,  here,  the 
rights  of  a  third  party,  via.  the  personal 
representative  of  the  deceased  defendant, 
having  intervened,  the  Court  will  not  allow 
an  amendment  that  would  have  the  effect 
of  prejudicing  those  rights. 

Mr.  Serjeant  Taddy,  in  support  of  his 
rule. — The  effect  of  the  amendment  prayed 
would  only  be  to  leave  things  precisely  in 
the  situation  in  which  they  were  before. 
If  third  parties,  (bail,  for  instance,)  would 
be  prejudiced,  undoubtedly  the  Court 
would  not  interfere.  So,  with  respect  to 
the  assignees  of  a  bankrupt,  the  case  might 
be  very  different ;  but  the  personal  repre- 
sentatives of  the  party  ought  not  to  be 
placed  in  a  situation  different  from  that 
in  which  the  party  himself  would  have 
stood. 

By  the  Court. — This  comes  within  the 
exception  to  the  ordinary  cases  of  amend- 
ment. The  insertion  of  the  testatum  clause 
is  such  an  amendment  as  would,  under 
ordinary  circumstances,  be  allowed;  but 
it  is  a  good  ground  of  distinction,  to  see  if 
the  parties  are  in  the  same  situation  as 
they  were  in  at  the  time.    Here,  the  inter- 

(S)  SesHoiildarff.Fassoii,«al»,  p.18. 
(S)  t  Naw  lUp.  133. 

(4>lMooreftP.S8;s.6.«LawJ.  CP.  11. 
(5)  4Maa.&Sslw.  SatS. 
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csts  of  third  parties  might  be  affected  by 
the  proposed  amendmeot. 

The  rule  to  amend  must,  therefore,  be — 

Discharged ; 
And  the  rule  to  set  aside  the  writ,  m^de 

Absolute, — 
The  defendant  undertaking  to  bring  no 
action. 


Nov.  26.  )    »tt"A»W»  HEMLET. 

Pleading — Guarantee — Eridence. 

The  plaintiff  declared,  that,  in  considera- 
tion thai  he  mould  defend  any  action  that 
might  be  brought  against  him,  on  account  of 
certain  money  which  he  had  delivered  to  the 
defendant,  the  latter  promised  to  indetnnify 
the  plaintiff  from  the  consequences  of  the  ac- 
tion ;  that  an  action  was  orought,  and  that 
judgment  woe  reeovered  therein  against  the 
plaintiff  for  4S/,  ]5«.,  and  a  ca.  sa.  issued, 
under  which  the  plaintiff  was  ta^en  into 
custody,  and  paid  that  sum  in  order  to  procure 
his  discharge.  The  defendant  took  out  a 
summons  to  stay  proceedings  upon  payment 
of  42/.  \5s.  and  costs.  At  the  trial,  the  ca. 
8a.  was  not  produced,  but  evidence  was  given 
of  the  arrest  and  disdiarge  of  the  defendant. 
The  jury  gave  a  verdict  far  the  plaintiff  for 
42/.  I5s.,  and  also  a  further  turn  of  231. 
I5s.  by  way  of  damages  for  the  imprisonment. 
— The  Court  ordered  the  verdict  to  be  reduced 
by  the  tatter  sum,  and  held,  that  the  plaintiff 
was  entitled  to  recover  the  former,  either  under 
the  special  count,  or  under  the  count  for 
money  paid. 

This  was  an  action  of  assumpsit. 

The  6rst  count  of  Uie  declaration  stated — 
That,  theretofore,  and  before  the  making 
of  the  promise  and  undertaking  of  the  de- 
fendant thereinafter  next  mentioned,  a  cer- 
tain person,  to  wit,  one  George  Yeaman, 
had  deposited  in  the  hands  of  the  plaintiff* 
a  large  sum  of  foreign  money,  of  great 
value,  to  wit,  of  the  value  of  42/.  1 5s,  of  law- 
ful money  of  Great  Britain ;  that  also,  after- 
wards, and  before  the  making  of  the  pro- 
mise and  undertaking  of  the  defendant,  the 
pluntiff,  at  the  special  instance  and  request 


of  the  defendant,  had  delivered  to  htm,  the 
defendant,  tlie  said  sum  of  money  of  the 
said  George  Yeaman  ;  that  also,  before  the 
time  of  making  the  promise  and  undertak- 
ing of -the  defendant,  the  said  George  Yea- 
man had  threatened  to  commence  an  action 
at  law  against  him  for  the  recovery  of  the 
said  sum  of  money,  to  wit,  at  &c.;  and  there- 
upon, afterwards,  to  wit,  on  &c.,  at  &&, 
in  consideration  that  he,  the  plaintiff,  at  the 
special  instance  and  request  of  the  defen- 
dant, would  defend  any  aaion  which  the 
said  George  Yeaman  should  commence 
against  him  for  or  on  account  of  the  said 
sum  of  money,  he,  the  defendant,  under^ 
took,&c.,  to  save  the  plaintiff'harmless  from 
the  consequences  of  the  said  action,  to  wit, 
at  &c. ;  and  the  plaintiff  further  said,  that 
the  said  George  Yeaman,  afterwards,  and 
before  the  commencement  of  ijiis  suit,  to 
wit,  on  the  S4tli  January,  in  the  year  afore- 
said, at  &c.,  did  bring,  commence,  and  pro- 
secute an  action  against  him,  the  said  plain- 
.  tiff,  in  the  Court  of  King's  Bench,  at  West- 
minster, for  the  recovery  of  the  said  sum  of 
money;  whereof  the  said  defendant  then 
and  there  had  notice :  and,  although  he,  the 
plaintiff,  did,  with  the  privity  and  consent  <^ 
the  defendant,  and  to  the  best  of  his  ability 
and  power,  defend  the  said  action  or  suit ; 
yet  the  plaintiff  in  fact  further  said,  that 
such  proceedings  were  afterwards  had  in 
the  said  suit,  afterwards,  and  before  &c.,  to 
wit,  in  Easter  term,  in  the  9th  year  of  the 
reign  of  our  Lord  the  now  King,  that  the 
defendant,  in  and  by  the  consideration  and 
judgment  of  the  said  Court,  recovered 
and  obtained  against  him,  the  plaintiff,  in  the 
said  court  in  the  aforsesaid  action  at  the 
suit  of  the  said  George  Yeaman,  damages  toa 
large  amooDti  to  wit,  the  amount  of  42/.  15s. 
And  the  pUintiff  further  said,  that,ott  the  22d 
May  1 828,  a  certain  writ  of  our  said  Lord 
the  King,  called  a  copiw  ad  siUiqfaeiendum, 
issued  out  of  the  said  Court  of  King's 
Bench,  upon  the  said  judgment,  directed  to 
the  sheriffs  of  London ;  by  which  said  writ 
our  said  Lord  the  King  commanded  die 
said  sheriffs  that  they  should  take  the  plain- 
tiff, if  he  should  be  found  in  their  bailiwick, 
and  him  safely  keep,  so  that  the  said  sheriA 
might  have  his  body  before  our  said  Ix>rd 
the  King,  at  Westminster,  on  Friday  next 
after  the  Morrow  of  the  Holy  Trinity,  to 
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nticfy  the  Mud  George  Yeaman  the  da- 
mages aforesaid  in  form  aforesaid  recoTered, 
and  that  the  said  diert£b  shonld  then  have 
there  that  writ :  and  the  plaintiff  said,  that, 
afterwards,  to  wit,  on  &c.  last  aforesaid,  he, 
the  plaintiff,  was  taken  and  arreste<l  by  his 
body,  under  and  by  virtue  of  the  said  writ 
of  capias  ad  salisjaciendtm,  at  the  suit  of 
the  said  George  Yeaman,  and  was  kept  and 
detained  in  custody,  and  imprisoned,  at  his 
suit,  under  and  by  virtue  of  the  said  writ, 
for  a  long  space  of  time,  to  wit,  from  thence 
mitil  the  6th  day  of  June,  in  the  year  last 
afbreiaid,  when  he,  the  plaintiff,  in  order  to 
procure  bis  dischaige  from  the  said  impri- 
sonment was  forced  and  obliged  to,  and 
did,  necessarily,  expend  divers  large  snros 
of  money,  in  the  whole  aroonnting  to  a  brge 
sum  of  money,  to  wit,  the  sum  o{4it.  15*,  so 
recovered  by  the  said  George  Yeaman  as 
aforesaid,  and  also  the  sum  of  10/.  for 
poundage  and  oflBcers'  fees,  and  other  ex- 
prases:  and  the  plaintiff  was  also,  by 
means  of  the  premises,  put  to  other  great 
charges  and  expenses  of  his  monies,  amount- 
ing to  a  large  sum,  to  wit,  the  sura  of  60{., 
and  was  imprisoned  during  all  the  time 
aforesaid,  and  thereby,  during  all  that  time, 
was  prevented  from  following  his  necessaiy 
business  and  affairs,  and  lost  and  was  de- 
prived of  an  opportunity  of  going  upon  a 
voyage  to  the  West  Indies  and  ^ck,  and 
lost  divers  great  gains  which  he  might 
and  otherwise  would  have  made,  amounting 
to  a  large  sum,  to  wit,  the  sum  of  200^, 
and  was  and  is,  by  means  of  the  premises, 
otherwise  greatly  damnified. 

The  second  count  ststed — That,  on  the 
day  and  year  first  aforesaid,  in  consideration 
that  the  plaintiff,  at  the  like  special  instance 
and  request  of  the  defendant,  would  de- 
fend a  certain  other  action  then  and  there 
about  to  be  brought  against  him,  the  plain- 
tiff, by  George  Yeaman,  he,  the  defendant, 
undertook  and  theu  and  there  faithfully 
promised  the  plaintiff,  to  indemnify  and 
save  him  hamuesa  frtHU  the  consequences 
of  the  said  last-mentiwied  oetion.  And  the 
aintiff  further  said,  that  the  said  George 
eaman,  afterwards/  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  24th 
January  mS6,  did  commence  and  prosecute 
the  said  last-mentioned  action  against  the 
plaintiff  in  the  Court  of  King's  Bench,  at 
Westminater ;  and,  although  the  plaintiff 


did,  with  the  privity  andconenrrence  of  the 
defendant,  and  the  best  of  hts  ability  and 
power,  defend  the  said  last-mentioned 
action^yet  the  said  George  Yeaman,  by 
the  consideration  and  judgment  of  the  said 
Court,  recovered  and  obtained  judgment 
against  the  plaintiff  in  the  said  last-men- 
tioned action,  for  the  sum  of  421. 15s.  And 
the  plaintiff  further  said,  that,  on  the  22d 
May  1828,  a  certain  other  writ  of  capias  ad 
vtlujadendum  issued  out  of  the  said  court, 
upon  the  said  judgment,  against  the  plain- 
tiff; by  virtue  of  which  writ,  he,  the  plain- 
tiff, was,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  taken  and  arrested  by 
his  body,  at  the  suit  of  the  said  George 
Yeaman,  and  kept  and  detained  in  custody 
■nd  imprisoned,  at  his  lutt,  for  a  long  space 
of  time,  to  wit,  from  thence  until  the  6th 
June  in  the  year  last  aforesaid,  when  he,  in 
order  to  procure  his  discharge  from  the  said 
imprisonment,  was  forced  and  obliged  to, 
and  did,  necessarily,  expend  divers  large 
sums  of  money,  to  wit,  the  said  sum.  of  42/. 
1 53.  so  recovered  by  the  said  George  Yeaman 
as  last  aforesaid,  and  also  the  sum  of  10/. 
for  poundage  and  officers'  fees,  and  other 
expenses;  and  the  plaintiff  was  also,  by 
meaoa  of  the  premisea  last  mentioned,  put 
to  other  great  chaiges  and  expenses  of  his 
monies,  amountii^  to  a  large  sum,  to  wit, 
the  stmi  of  50/,,  and  waa  impruoned  during 
all  the  time  last  aforesaid,  and  thereby, 
during  all  that  time,  waa  prevented  from 
following  his  necessary  business  and  afiairs, 
and  lostud  waa  deprived  of  an  opportunity 
of  going  upon  a  certain  other  voyage  to  tlw 
West  Indies  and  back,  and  lost  divers  other 
great  gains  which  he  might  and  otherwise 
would  have  made  thereby,  amounting  to  a 
large  sum,  to  wit,  to  the  sura  of  200/.,  and  i 
was  and  is,  by  means  of  the  premises  last 
aforesaid,  otherwise  greatly  damnified. 

The  declaration  also  contained  the  com- 
mon money  counts,  and  an  account  stated. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice 
Tindal,  at  the  l^tdngs  in  London  after  last 
Trinity  term,  evidence  waa  given,  on  the 
part  of  the  plaintiff,  of  the  judgment  in  the 
cauae  of  Yeaman  v.  WUUamgon;  and  a  she- 
riff's officer  proved,  that,  on  the  24th  May, 
he  took  the  plaintiff  in  execution  in  that 
cause,  at  the  suit  of  Yeaman,  and  that  he 
remained  in  custody  until  tlie  6th  of  June 
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following,  n-hen  he  nas  released*  on  payment 
of  42/.  1 5s.,  the  debt,  and  costs.  It  also  ap- 
peared that  the  defendant  had  taken  out  a 
summonB  to  stay  the  proceedings,^>n  pay- 
ment of  42/.  15f.,  and  costs.  The  plaintiff 
declining  to  receive  this  sum,  no  order  was 
made.  There  was  no  evidence  of  a  ea.  m. 
having  issued. 

It  was  objected,  for  the  defendant,  that 
the  plaintiflT  could  not  prove  the  taking  into 
custody  otherwise  than  by  giving  evidence 
of  the  writ  by  virtue  of  which  the  plaintiff 
was  taken. 

His  Lordship  thought  that  this  was  not 
necessary,  as  it  was  proved  that  tlte  plaintiff 
had  been  in  custody  in  the  former  suit,  and 
had  been  obliged  to  pay  money  to  get 
released. 

The  jury  returned  a  verdict  for  the  plain- 
tiff~aamages  66/.  lOf.— 422.  fortbe 
money  paid,  and  S3/.  for  the  impri- 
Bonment. 

A/r.  Serjeant  Rutsell,  on  a  former  day  in 
this  term,  obtained  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  this  verdict 
should  not  be  set  aside  and  a  nonsuit  en- 
tered, or  why  the  damages  should  not  be 
reduced  to  42/.  or  why  the  judgment 
should  not  be  arrested.  The  learned  Ser- 
jeant founded  his  motion,  as  to  the  first 
part,  on  the  objection  urged  at  the  trid, 
vis.  the  want  of  evidence  of  the  ea,  m.  ; 
on  the  second,  that  the  plaintiff  eould  not 
Terover  under  the  comra<Hi  counts;  and,  u 
to  the  arrest  of  judgment,  he  submitted, 
that  the  second  coimt  of  the  dedaration 
disclosed  an  ill^pd  contract,  amounting  to 
maintenance — stating,  that,  in  consideration 
that  the  plaintiff,  at  the  special  instance  and 
request  of  the  defendant,  would  defend  an 
action  then  and  there  about  to  be  brought 
agaioat  him,  the  plaintiff,  by  the  said  George 
Yearaan,  he,  the  defwidant,  undertook  to 
indemnify  uid  save  the  plaintiff  Iiarm- 
less  from  the  consequences  of  the  said 
action—the  de^daot  not  being  cttrmect- 
ed  in  interest  with  the  subject-mauer  of 
that  action,  and  no  consideration  for  his 
promise  scaring  on  the  face  of  the 
record. 

J^r.  SajeeaU  IVUdenow  shewed  cause. — 
The  taking  in  execution  under  the  ca.  m. 
was  only  stated  in  tlie  decbration  as  part 


of  the  special  damage.  The  cause  of  action 
was  the  breadi  of  the  undertaking  to  iodnB- 
nify  the  plaintiff  in  the  former  cause ;  and 
the  noa<perfonnance  of  that  promise  by  the 
defendant  was  a  perfiKtly  good  cauae  of 
action.  Ahhough,  Co  support  this  idlega- 
tiim,  the  ea.  la*  was  not  proved,  yet  the 
caption  and  consequent  fmyment  of  money 
were ;  and  it  was  proved  that  the  defendant 
took  out  a  summons  to  stay  the  proceedings 
in  this  action,  on  payment  of  43/.  15f.,  and 
the  costs.  That  was  suflScient  evidence  of 
the  facts  stated  in  this  declaration  ;  there 
is,  therefore,  no  foundation  for  the  motion 
to  enter  a  nonsuit;  the  evidence  shewed 
that  the  defendant  undertook  the  defrace 
of  the  first  suit.  The  ntmoat  limit  of  the 
application  would  be,  to  reduce  the  verdict 
to  42/.  15f. 

In  a  note  by  Mr.  Serjeant  Williams  to  the 
ease  of  S^emulr.  Hogg  (1),  it  ta  said,  that, 
"  where  there  is  any  defect,  imperfection, 
or  omission  in  any  pleading,  whidi  would 
have  been  a  fatal  objection  upon  demurrer; 
yet,  if  the  issue  joined  be  such  as  neces- 
sarily required,  on  the  trial,  proof  of  the 
facta  so  defectively  or  imperfectly  stated  or 
.omitted,  and  without  which  it  ia  not  to  be 
presumed  that  either  the  Judge  would  direct 
the  jury  to  give,  or  the  jury  would  have 
given,  the  verdict,  such  defect,  imperfoe- 
tion,  or  omission,  is  cured  by  the  verdiet, 
by  the  common  law."  The  Court  au^, 
therefore,  presume  in  the  present  caae,  that 
it  was  proved  at  Nisi  Prius  that  the  defen- 
dant was  interested  in  tiie  suit  of  Yeamm 
V.  WiUkmtont  and,  ther^>re,tliBt  there  was 
a  sufficient  cttnsideratioa  for  the  defaidant's 
undertaking. 

JIfr.  Serjeant  Rnstellt  in  support  of  his 
rule. — It  is  highly  importanttbat  the  various 
forms  of  action  should  be  k^  distinct,  and 
that,  in  actions  on  spedal  contracts  or  sgree- 
ments,  the  contract  should  be  disclosed  on 
the  record.  Where  noney  is  paid  for  a 
party  who  n  primarily  liaUe,  on  an  im]rfied 
or  express  promise  to  Kpay  it,  there  it 
may  be  recovered  on  Uw  count  for  money 
paid.  So,  where  a  teiwnt,  under  a  threat 
of  distress,  pays  rent  due  from  bis  landlord, 
the  law  implies  a  contract  to  repay  it.  Bat, 
where  the  contract  arises  out  of  a  speml 

(1)  1  Wbh.  Svnd.  M8,  a.  t. 
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agreement  between  the  parties,  the  contract 
must  be  declared  on  specially.  In  Cook  v. 
Mmttonei%),  the  piaintiflf,  havit^  declared 
upon  an  agreement  to  deliver  tailor  breeze^ 
with  a  count  for  money  had  and  received, 
proved  that  the  defendant  having  i^reed  to 
deliver  mH,  be,  the  plalniifT,  paid  2/.  Sc.  for 
eameat,  but  that  the  defendant  refused  to 
deliver  the  $tnl — it  was  held,  that  he  could 
not  recover  dami^ei  for  the  non-delivery, 
on  the  firat  count,  on  account  of  the  vari- 
ance ;  nor  the  5$.  upon  the  second,  be- 
cause the  agreement  was  still  in  force.  Lord 
Mansfield  there  said,  "  ]  apprehend  the  rule 
to  be  this — where  a  party  declares  on  a 
special  contract,  seeking  to  recover  thereon, 
but  fails  in  his  right-  to  do  so  altogether,  he 
may  recover  on  a  general  count,  if  the  case 
be  such,  that,' supposing  there  had  been  no 
special  contract,  be  m^ht  still  have  reco- 
vered for  money  paid,  or  for  work  and 
labour  done." 

Applying  that  principle  to  the  present 
case — -coaH  the  plaintifi*  have  any  claim 
i^ainst  the  defendant,  except  on  the  special 
facts  stated  in  the  special  counts  ?  It  is  an 
universal  rule  in  all  cases  of  guarantie,  that 
the  party  can  only  recover  on  the  special 
counts.  All  the  authorities  on  this  subject  are 
collected  in  Fell  m  Mercantile  Chiarantiu(S)t 
and  the  conclusion  there  drawn  from  them 
is,  that,  in  an  action  for  goods  sold  and  de- 
livered, or  delivered  to  third  persons,  or 
for  money  lent,  if  there  be  a  guarantie,  the 
plaintiff  must  recover  on  the  special  counts, 
or  not  at  all.  In  Lightfoot  v.  Creed  (4), 
the  plaintiff  purchased  stock  which  the  de- 
fendant agreed  to  transfer  on  a  given  day ; 
in  consequence  of  a  rise,  there  was  a  loss 
on  the  sale,  of  451,,  which  the  defendant 
refused  to  pay ;  and  the  plaintiff  afterwards 
paid  that  sum  to  another  broker,  by  whom 
the  transfer  was  made — it  was  bdd,  that 
the  plaintiff  could  not  recover  in  an  action 
for  money  paid,  but  that  he  should  have 
declared  specially  on  the  contract.  In  Child 
V.  Morley  (5),  it  was  held,  that  a  broker 
who  contracted  with  others  for  the  sale  of 
stock  at  a  future  day,  by  the  authority  of 
bis  prindpal,  who  afterwards  refused  to 

(t)  iNavIUp.S51. 
<8>  Pages  155.  «fMf. 

(4)  fB.  Moors,  S55i  s.c.  STaoat.  t6fll 

(5)  8TBnnIUp.610. 


make  good  his  bargain,  could  not,  on  pay- 
ing the  difference  to  such  third  persons, 
maintain  an  action  on  an  implied  assumpsit 
against  his  principal  for  the  amount.  In- 
Bsmuob,  tb«-efore,  as,  if  there  were  no  spe- 
cial contract  in  this  case,  the  plaintiff  could 
not  recover  at  all,  he  cannot,  on  failure  of 
the  special  counts,  recover  on  the  count  for 
money  paid. 

The  faet  of  the  defendant's  having  ttkan 
out  a  summons  to  stay  proceedings  on  pay> 
ment  of  42/.  I5t.  and  costs,  cannot  afieet 
the  case. 

The  second  count  discloses  an  illegal 
contract,  and  therefore  the  verdict  CAB  only 
be  taken  on  the  first ;  and  that  is  net  sup* 
ported  by  the  evidence.  The  oa.  sa.  is  there 
set  out,  and  it  is  alleged  that  the  plaintiff  was 
taken  into  custody  under  the  said  writ. 
The  whole  of  the  special  damage  refers  to 
an  arrest  and  imprisotmient  under  the  writ. 

At  all  events,  the  verdict  must  be  re- 
duced. 

By  the  Cmnrt. — ^We  are  of  opinion  that 
the  verdict  ought  to  be  abated  so  &r  as  the 
232.  15f.  given  by  the  jury  as  damages  for 
the  imprisonment.  The  proper  and  legal  evi- 
dence of  the  imprisonment  was  not  before  the 
jury.  The  capias  ought  to  have  been  given 
in  evidence.  We,  however,  see  no  reason 
why  the  4S/.  16s.  should  not  be  recovered 
on  the  first  count.  It  contains  two  distinct 
allegations — first,  that  judgment  was  signed 
by  Yeanan  against  theplaintiff  in  the  former 
suit ; — secondly,  that  a  capias  ad  satis- 
faciendum issued,  under  which  the  plaintiff 
was  taken  and  imprisoned.  Tiiese  are  two 
distinct  allegations  of  damage,  either  of 
which  being  proved,  was  sufficient  to  entitle 
tlie  plaintiff  to  a  verdict. 

It  is  not  necessary  for  us  to  decide,  whe- 
ther or  not  the  plaintiff  could  recover  on 
the  money  counts.  We  incline  to  think  that 
he  could  ;  for,  the  defendant  himself  has, 
by  taking  out  a  summons  to  stay  proceed- 
ings, on  payment  of  debt  and  costs,  treated 
it  as  a  debt.  But,  without  deciding  that 
point,  we  think  that  this  rule  should  be 
discharged,  except  as  to  reducing  the  da- 
mages to  4S/.  \5s. — the  verdict  to  be  en- 
tered on  the  first  count  only. 

Ru^  discharged  accordingly. 
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HARORATE  9.  SHEB. 


Nov, 

Guarantie — Construction  of. 

Oaarantie  '*for  the  payment  of  goods  to 
be  delivered  to  J.  and  E,  S.  according  to  the 
custom  of  their  trading  tvith  the  plaintiff,  in 
thettm  of  Stool."  The  custom  of  trading 
mut  to  make  up  monthly  accountM  of  goods 
delivered,  to  be  paid  for  by  bills  at  three 
months ; — Held,  that  this  mu  a  contmmig 


This  was  an  action  of  assumpsit.  The 
declaration  contained  two  special  counts 
upon  the  guarantie  hereinafter  mentioned ; 
counts  for  goods  bargained  and  sold  to  the 
defendant,  and  delivered  to  John  and  Ed- 
ward Augustus  Smee ;  and  a  count  upon 
an  account  stated  between  the  plaintiif  and 
defendant.  The  defendant  pleaded  the 
general  issue. 

The  cause  was  tried  before  Lord  Chief 
Justice  Tindal,  at  the  adjourned  Sittings, 
in  London,  after  last  Trinity  term,  when  a 
verdict  was  found  for  the  plaintiff,  for  200/., 
subject  to  the  opinion  of  the  Court  upon  the 
following 

CASE. 

'*  On  the  5th  June.  1888,  the  defendant 
signed  the  following  guarantie : — 

" '  No.  10,  Tunbridge  Place,  Bridge 
Road.  Lambeth,  5th  June,  1S28. 

** '  Mr.  John  Hargrave, 

*'  *  Sir — I  do  hereby  agree  to  guarantee 
the  payment  of  goods  to  be  delivered,  in 
umbrellas  and  parasols,  to  John  and  Ed- 
ward Augustus  Smee,  of  No.  38,  Milk 
Street,  (ineapside,  London,  according  to 
the  custom  of  their  trading  with  you,  in 
the  sura  of  SOO/.    I  am,  &c. 

'  J.  Smee.' 
"  The  custom  of  trading  between  the 
plaintiff  and  Messrs.  John  and  Edward 
Augustus  Smee,  was,  to  make  up  monthly 
accounts  of  the  goods  delivered  between  the 
twentieth  day  of  each  month  and  the  twen- 
tieth day  of  the  next  succeeding  month,  and, 
upon  such  making  up  and  adjusting  the 
accounts,  acceptances  of  the  said  Messrs. 
John  and  Edward  Augustus  Smee  were 
given  for  the  amount  of  each  monthly  ac- 
count, payable  at  three  months'  date.  . 


"  The  plaintiff  had  sold  and  delivered 
to  John  and  Edward  Augustus  Smee,  of 
No.  88,  Milk  Street,  Cheapside,  Londm, 
since  the  Sth  day  of  June,  1828,  and  pre-  » 
viously  to  the  commencement  of  this  ac- 
tion, umbrellas  and  parasols,  according  to 
the  custom  of  their  tradii^  with  the  plain- 
tiff, amounting  altf^ther  to  the  sum  of 
520/.  8«.  %d. 

**  The  said  John  and  Edward  Augustus 
Smee  have,  since  the  sale  and  delivery  of 
the  said  umbrellas  and  parasola  to  tlten, 
paid  the  plaintiff  various  sums  of  money 
on  account  of  the  said  umbrellas  and-  para- 
sols so  sold  and  delivered,  amounting  alto- 
gether to  276/.  It.  &d.t  that  is  to  say— 

£.  d. 

**  For  the  amount  of  umbrellas 
and  parasols  sold  and  deli- 
vered on  and  from  the  5th 
June,  1828,  to  the  20th  of 
the  same  month  ....    31  18  3 

Do.  from  the  20th  June,  to  20tfa 

July  following     ....    24  10  II 

Do.  from  the  20th  July,  to 

20th  August  59  12  3 

Do.  on  account  of  umbrellaa 
and  parasols  sold  and  deli- 
vered from  20th  August  to 
20th  September  ....  160   0  0 

£276    1  5 


"  There  now  remains  due  from  the  said 
John  and  Edward  Augustus  Smee  to  die 
plaintiff,  on  the  balance  of  the  said  account, 
for  umbrellas  and  parasols  so  sold  and 
delivered  since  the  17th  day  of  September, 
1828,  the  sum  of  200/.  and  upwai^s. 

"  The  credit  and  time  for  the  payment 
of  the  price  of  the  said  goods,  according 
to  the  said  custom  of  trading  between  the 
plaintiff  and  the  said  John  and  Edward 
Augustus  Smee,  had  elapsed  at  and  before 
the  time  of  the  commencement  of  this  ac- 
tion ;  and  the  said  John  and  Edw.  Augustus 
Smee  had,  before  the  commencement  of 
this  action,  been  applied  to  by  the  plaintiff 
for  the  balance  so  remaining  due  to  the 
plaintiff,  and  had  not  paid  the  same, 
whereof  the  defendant  had  notice  before 
this  action  was  brought,  and  was  requested 
by  the  plaintHF  to  pay  him  die  said  sum  of 
200f.  upon  his  said  guarantie." 
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The  question  for  the  opinion  of  the 
Court  was — 

"  Whether  the  said  guarantie  wag  a  con- 
tinuing guarantie  or  not; — and,  if  the 
Court  should  be  of  opinion  that  it  was  a 
continuing  guarantie,  the  verdict  was  to  be 
entered  for  the  plaiatifT as  aforesaid;  but, 
if  the  Court  should  be  of  a  contrary  opinion, 
a  nonsuit  was  to  be  entered." 

The  case  now  came  on  for  argument. 

Mr,  Serjeant  Wilde,  for  the  plaintiff.— 
The  question  depends  on  the  intent  of  the 
parties,  to  be  collected  irom  the  paper 
signed  between  them.  Sufficient  appears 
to  shew  that  this  was  intended  to  be  a 
continuing  guarantie.  It  refers  to  a  course 
of  dealing  between  the  parties,  and  does 
not  contemplate  a  single  transaction  only. 
These  instruments  are  looked  upon  with 
favour,  as  not  being  usually  drawn  by 
professional  men ;  and  it  is  a  rule  of  lew, 
that  every  agreement  shall  bear  most 
strongly  against  the  party  giving  it.  If  the 
guarantie  had  omitted  to  mention  the  sum. 
It  would  clearly  have  been  a  continuing 
^arantie  for  an  unlimited  amount;  the 
insertion,  therefore,  of  the  sum  caniwt 
limit  the  agreement  in  any  other  respect 
than  as  to  the  extent  of  the  defendant's 
liability  thereon.  \nMason  v.  PrUc/tard{l), 
a  guarantie  by  the  defendant  to  the  plain- 
tirT,  "  for  any  goods  he  bath  or  may  supply 
W.  P.  with,  to  the  amount  of  100/.,"  was 
held  to  be  a  continuing  or  standing  gua- 
rantie to  that  extent  for  goods  which  might 
at  any  time  have  been  supplied  to  W.P. 
until  the  credit  was  recalled,  although 
of  goods  more  than  100/.  value  had  been 
before  supplied  and  paid  for.  So,  in  Merie 
V.  WeUs(2),  it  was  held,  that,  where,  by 
a  written  gtiarantie,  A.  becomes  bound  to 
B.  for  any  debt  C.  may  contract  with  him, 
not  exceeding  100/.,  the  guarantie  is  not 
'  extinguished  by  one  dealing  between  B. 
and  C.  to  that  amount,  but  extends  to  any 
debt  of  100/.  which  C.  may  afterwarcts 
owe  to  B.  On  the  face,  therefore,  of  this 
guarantie — it  having  relation  to  the  terms 
of  the  prior  dealings  between  the  parties, 
and  containing  no  words  limiting  it  to  one 
contract,  and  there  being  nothing  to  shew 

(1)  ltEast,SS7;  B.C.  SCamplh436. 
(<)  «  Canpb.  413. 


a  discontinuance  of  that  dealing — enough 
appears  to  entitle  the  plaintiff  to  ask  the 
Court  to  construe  it  as  a  continuing  gua* 
rantie.  In  Melville  v.  Hayden{S) — where 
^e  guarantie  was  held  not  to  be  continu- 
ing, it  was  for  "  the  payment  of  A.  B.  to 
the  extent  of  60/.  at  quarterly  accomtt 
bill  two  months,  for  goods  to  be  purchased 
by  him  of  the  plaintifl^" — there  was  no 
mention  of  any  course  of  dealing  between 
die  parties,  and  the  Court  rdied  on  the 
words  "  at  quarterly  account."  The  mly 
safe  rule  in  the  construction  of  instru- 
ments of  this  nature  is,  that  which  will 
compel  the  parties  giving  them  to  see  that 
they  incur  no  greater  responsibiUty  than 
they  intended. 

Mr.  Serjeant  Spankie,  contra. — The  prin- 
ciple to  be  found  in  many  cases  is,  that  the 
liability  of  a  surety  cannot  be  extended 
beyond  the  express  words  of  the  guaran- 
tie :  Wright  V.  RuaseU{^) — Pearsall  v. 
Summertett  (5) ;  in  the  latter  of  which  it 
was  held,  that  the  extent  of  an  indemnity* 
bond  may  be  restrained  by  the  recitals, 
though  the  words  of  the  condidon  import 
a  larger  liabiliw  than  the  recitals  contem- 
plate. Lord  Mansfield  there  said :  "  A 
guarantee  is  not  to  be  held  liable  beyond 
the  express  words  of  his  contract."  Keep- 
ing these  cases  in  view,  the  present  is  not 
such  a  continuing  guarantie  as  is  contended 
for ;  it  would  be  satisfied  by  one  delivery 
and  payment  to  the  amount  of  SOO/.  The 
onus  of  shewing  its  extended  intent  rests 
on  the  other  side.  There  is  nothing  on  the 
face  of  the  case  to  shew  any  particular 
custom  of  trade ;  the  case  finds  that  no 
goods  were  delivered  before  the  5th  June, 
the  date  of  the  guarantie.  The  words 
'*  according  to  the  custom*  of  their  trad- 
ing," may  as  well  refer  to  future  dealings 
aa  to  past.  To  construe  diis  instrument 
otherwise  than  as  a  guarantie  to  the 
limited  extent  of  200/.,  confined  to  the 
earlier  deliveries,  would  be  giving  it  a  con- 
struction beyond  the  natural  import  of  its 
words.  This  case  is  precisely  within  the 
principle  of  that  of  Melville  v.  Hayden ;  in 
every  material  particular,  they  are  per- 
fectly similar,    in  Mown  v.  PritcnarJ, 

(3)  3  Barn.  &  Aid.  593. 

(4)  SSir  W.BI.  9S4. 

(5)  4  T^DBt.  593. 
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Merle  v.  Wells,  Sansotn  v.  Bell  (6),  and 
Baitom  V.  Bennell  (7),  the  words  "  any 
goods,"  were  held  to  mean  "any  goods 
from  time  to  time  to  be  supplied."  In 
Evan*  T.  Whyk(fi\  Lord  Chief  Justice 
Best  expressed  the  s^me  opinioD  as  be  did 
in  Melmtle  t.  Haydeut  via.  that  the  con- 
struetion  of  these  instruments  ot^ht  to  be 
strict.  In  Kirbtf  t.  the  Duke  of  Harlho- 
rough  (9),  the  condition  of  the  bond  was, 
"  for  the  payment  to  the  plaintiff  of  all 
such  sum  or  sums  of  money,  not  exceed- 
ing 3,000/.,  with  lawful  interest,  which 
should  or  might,  at  any  time  or  times 
thereafter,  be  advanced  and  lent  by  the 
plaintiff  to  Coburn,  or  paid  to  his  use  by 
his  order  and  direction,  to  enable  him  to 
carry  on  the  trade  in  which  he  was  en- 
gi^ed and  the  Court  held  that  this  gua- 
nntie  was  satisfied  by  one  advance  to  the 
extent  of  SfOOOL  I'he  gnarantie  in  the 
present  case  is  one  far  less  calculated  to 
admit  of  an  extended  construction  than 
was  that  in  Kirby  v.  the  Duke  of  Marllxh 
rough.  The  only  words  that  could  by  pos- 
sibility tend  to  such  a  result  as  that  con- 
tended for  on  the  part  of  the  plaintiff,  are 
those  which  relate  to  a  course  of  dealing; 
they,  however,  are  at  best  but  equivocal 
and  indefinite:  the  better  rule  is  that  laid 
down  in  Melville  v.  HaycUn^  which  should 
be  adhered  to. 

Mr,  Serjeant  Wilde,  in  reply. — The  ge- 
neral rule  which  governs  cases  of  this 
descriptim,  ia,  undoubtedly,  the  intention 
of  the  parties.  The  cases  on  either  side 
recc^Dize  this  principle.  If  the  guarantie 
in  the  present  instance  refers  to  a  fiUure 
course  of  dealing  between  the  parties,  the 
case  is  so  much  the  stronger  for  the  plain- 
tiff. The  case  of  Kirby  v.  the  Duke  of 
Marlborough  is  a  clear  case ;  the  recital  of 
the  bond  stated  that  Cobum  was  in  want  of 
S,000f.  in  the  whole :  the  condition  of 
course  bad  reference  to  the  object  ex- 
pressed in  the  recital.  The  sum  mentioned 
here  refers  to  the  extent  of  the  guarantie, 
not  to  the  extent  of  the  goods  to  be  fur- 
nished. Inasmuch,  therefore,  as  there  is 
BO  ground  for  SHpposing  that  only  one 
transaction  was  cootem^ated,  Uiis  clearly 

(6)  S  Campb.  39. 

(7)  a  lA.  220. 

(8)  5  Bing.  489. 

C9)  S  Mau.  &  Selw.  18. 


must  be  construed  to  be  a  floating  gua- 
rantie for  goods  supplied  according  to  a 
known  course  of  dealii^. 

By  the  Court, — The  question  in  this 
case  is,  what  is  the  fair  import  to  be  col- 
lected from  the  language  employed  in  thia 
guarantie.  It  is  to  be  remembered  that  the 
mstrument  contains  the  vrords  of  the  party 
giving  it.  There  is  no  other  rule  of  con- 
struction in  these  cases,  than  that,  if  a 
party  who  gives  a  guarantie  leaves  it  in 
doubt  and  ambiguity,  the  consequences 
must  fall  on  himself.  Looking  at  this  gua- 
rantie, it  is  seen  that  two  persons  are  in  a 
course  of  dealing  with  the  plaintiff,  and 
that  the  defendant  agrees  to  guarantf^e  to  a 
certain  extent  the  payment  for  goods  to  be 
furnished  according  to  their  custom  of 
trading.  We  cannot  otherwise  understand 
this  than  by  supposii^  that  there  had  been 
previous  dMlings  between  them.  This  view 
18  fortified  by  me  case  and  the  finding  of 
the  jury  shewing  the  custom  of  making  up 
monthly  accounts  of  the  goods  supplied. 
We  may  collect  from  this,  that  it  was  the 
intention  of  the  defendant  that  the  course 
of  trading  should  be  continued.  If  a 
limited  construction  were  put  upon  this 
instrument,  it  would  not  have  the  bene- 
ficial ef&ct  that  was  contemplated  by  the 
parties.  If,  on  goods  to  the  extent  of 
200/.  being  furnished  and  paid  for  at  the 
end  of  the  first  month,  the  liability  of  the 
defendant  ceased,  the  evident  intention  of 
the  guarantie  would  be  defeated.  We, 
therefore,  think,  that,  to  give  efiect  to  the 
meaning  apparent  on  the  fiice  of  this  gna- 
rantie, we  must  hold  it  to  be  a  continuing 
guarantie.  It  would  be  difficult  to  rec(»- 
cite  all  the  cases  on  this  subject.  As  to 
Meleille  v.  Hayden,  the  distinction  that 
strikes  the  mind  of  the  majority  of  the 
Court  between  that  case  and  the  present 
is,  that  here  the  predominating  intent  of 
the  defendant,  on  giving  the  guarantie,  was 
to  keep  up  two  persons  in  a  continuing 
course  of  dealing.  We  think  that  the 
plaintiff  is  entitled  to  recover  (10). 

Judgment  for  th*  ptamtlf. 

(10)  Mr.  Jnttice  Gasdee  obMrred  tbat  hit  hcfi* 
nation  waa  rather  contrary  to  that  of  the  reat  of  tba 
Court,  and  that  be  felt  considerable  doubu  on  the 
subject.and  found  difficulty  in  distingniriuiv  this  cut 
from  tint  of  Mvlville  «.  Huyimt, 
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I8<9       C  AS8I0KBB  OF  KNIGHT, 

Nor  7     »  INSOLVEMT   DXBTOE,  0. 

'  '*    C      WIUDCU  AMD  AXOraiR. 

Insolvent  Debtor— Pajrmenl^flioiuy  hjft 
where  wnd, 

A  vohattary  payment  to  a  creditoTt  by  an 
huohent,  nilkin  three  months  be/ore  his  m- 
pritonmmty  although  in  discharge  of  a  bon4 
fide  debt,  is  a  fraudulent  delivery  of  money 
MKtAtn  the  Sltnd  section  of  the  7  Geo,  4.  c.  51 » 
andf  amtejuently,  wmL 

This  was  an  action  of  assumpsit,  by  the 
assignee  of  one  Knight,  an  Insolvent  debtor, 
for  money  had  and  received  by  the  defen- 
dants to  the  use  of  Knight  before  he  became 
insolvent,  and  of  the  plaintiff,  as  his  assignee, 
after. 

The  particular  of  demand  delivered  by 
the  plaintiff,  stated,  that  **  the  action  was 
brought  to  recover  the  sum  of  34/,  4t,  paid 
by  the  insolvent,  on  the  S7th  of  September 
18SS,  to  the  defendants,  voluntarily  and 
fraudulently,  and  by  way  of  undue  prefer- 
ence or  fraud,  and  delivered  or  made  over 
to  the  defendants  "by  the  insolvent,  whilst 
•ft  huolaent  eireamstaneet,  within  three 
months  before  the  commencement  of  his 
imprisonment,  or  with  a  view  of  petitioning 
the  Court  for  the  relief  of  InsolveDt  Debtors 
in  Ei^land.for  his  discharge  from  custody, 
under  the  statute  7  Geo.  4.  c.  57." 

At  the  trial,  before  Lord  Chief  Justice 
Tindal,  at  the  last  Summer  Assises  at  Bris- 
tol, the  following  &ctfl  a^eared  in  evi- 
dence : — 

The  insolvent,  Knight,  was  an  inn- 
keeper at  Bath.  In  September  1828, 
finding  the  business  not  to  succeed,  he  sold 
the  whole  of  his  stock  in  trade,  at  a  valu- 
ation, for  t7lL  The  balance  of  this  sum, 
after  deducting  therefrom  50l.  lOs.  7d.  for 
rent  and  taxes,  and  39/.  Bs,  $d.  for  a  debt 
due  to  the  purchaser,  was  paid  to  Knight 
on  the  27thofSeptember,and,onthatday, 
he  discharged  all  the  debts  owing  by  him 
to  his  several  creditors  (amongst  others,  the 
sum  of  34/.  4j.  to  the  defeniUnts,  for  spi- 
rits supplied  to  him  by  them  in  the  course 
of  His  trade),  with  the  exception  of  a  debt 
of  290/.  alleged  to  be  due  to  the  plaintiff 
for  money  advanced  to  Knight  by  the 
plaintiflTa  wife,  but  which  V-Wf^t  dispntedi 
VokVIII.  CP. 


The  plaintiff  having  caused  Knight  to  be 
arrested  for  this  &ht,  the  latter,  on  the 
12th  of  November,  rendered  himself  in 
discharge  of  his  bail ;  on  the  Srd  of  De- 
cember, he  filed  his  schedule,  and,  on  the 
22nd  of  January  1 830,  obtained  his  dis- 
charge imder  the  Insolvent  Debtors  Act. 

On  the  part  of  the  plaintiff,  it  was  con- 
tended that  this  payment  to  die  defendant 
having  been  made  by  the  insolvent  within 
three  months  before  the  commencement  of 
his  imprisonment,  was  fraudulent  and  void 
under  the  7  Geo.  4.  c.57.  a.  S£  (1). 

For  the  defendants,  it  was  submitted  that 
the  statute  did  not  mean  to  invalidate  hmd 
_fide  payments  made  to  creditors  in  the  ordi- 
nary course  of  business,  and  that  this  was 
not  such  a  voluntary  delivery  of  money  as 
was  contemplated  thereby. 

His  Lordship  told  the  jury,  that  the 
questions  for  their  consideration  were, 
whether  Knight  was,  at  the  time  of  making 
the  payment  in  question,  in  insolvent  cir- 
cumstances— whether  he  was  then  indebt- 
ed to  any  other  persons  than  those  whose 
demands  be  had  satisfied — and  whether  or 
not  the  payment  in  question  was  a  volun- 
tary payment;  in  which  case,  his  Lordship 
observed,  the  plaintiff  was  entitled  to 
teeovet, 

(1)  Which  enacts— "That,  if  any  prisoner 
who  shall  file  his  or  her  petition  for  his  or 
her  discharge  under  this  act,  shall,  before  or 
after  his  or  her  imprisonment,  behg  in  insohxnt 
dramutanees,  volmtarify  convey,  assign,  trans- 
fer, charge,  deliver,  or  make  over,  any  estate, 
real  or  personal,  security  for  money,  bond, 
bill,  note,  mott^,  property,  goods  or  effects 
whatsoever,  to  any  creditor  or  creditors,  or  to 
any  person  or  persons  in  trust  for,  or  to  or  for 
the  use,  benefit,  or  advantage  of.  any  oreditor 
or  creditors,  every  such  conveyance,  assign- 
ment, transfer,  charge,  delivery,  and  making 
over,  shall  be  deomw)  and  is  hereby  dedarra 
to  be  fraudolent  andwoid,  as  against  the  pro- 
visional or  other  assignee  or  assignees  of  such 
prisoner  appointed  under  this  act :  Provided 
always,  that  no  such  conveyance,  assignment, 
tranuer,  chai^,  delivery,  or  makiiw  over, 
shsU  be  so  deemed  fraodmentand  voii^  unlesa 
made  within  three  months.  l>ef ore  the  conu 
mencementofsuchimprisonttent;  or  with  the 
view  or  intention  by  the  party  so  conveying, 
assi^pitng,  transferring,  charging,  delivering  or 
making  over,  of  petituming  the  said  Court  for 
his  or  her  disdiuge  fnm  custody  under  tide 
ecu" 
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The  jury  found  in  the  affirmative,  and 
accordingly  returned  a  verdict  for  the 
plaintiff— damages  S41.  4s, 

Mr.  Serjeant  Merewether  now  moved  that 
this  verdict  might  be  set  aside  end  a  nonsuit 
entered.  He  submitted,  that,  had  the  legisla- 
ture intended  to  invalidate  payments  bond 
jMe  made  to  creditors,  the  word  "payment" 
would  have  been  introduced  into  the  clause ; 
that  the  whole  language  of  the  section 
seemed  to  contemplate  the  mere  deliveery  of 
the  things  enumerated  therein,  which  would 
have  reference,  not  to  bond  fide  payments  to 
creditors,  but  to  fraudulent  transfers  of  pro- 
perty by  the  insolvent;  and  that  the  ab- 
sence of  the  word  "  pay"  evidently  shewed 
iSbat  the  clause  referred  to  a  deposit  of 
money  in  the  hands  of  a  third  person^  and 
not  to  a  pajrment  made  to  a  creditor  in  tfao 
ordinary  course  of  business. 

Lord  Chief  Jutttce  Tmdal.—lt  has  been 
contended  in  this  case,  that  the  language  of 
the  d2nd  section  of  the  Insolvent  Debtors 
Act,  7.Geo.4.  c.  £7,  does  not  render  void 
voluntary  payments  made  to  creditors  within 
diree  months  of  the  imprisonment  of  the  in- 
solvent. The  ground  of  that  argument  is, 
the  absence  of  the  word  "  psyment"  in  that 
clause.  The  question,  however,  is,  whether 
it  is  not  evident  that  words  equivalent  to 
**  payment"  are  used.  The  words  are — 
**  that,  if  any  prisoner,  &c.,  shall  vohntarily 
convey,  assign,  transfer,  charge,  deliver,  or 
make  over,  any  estate,  real  or  personal,  se- 
curity for  money,  bond,  bill,  note,  money, 
property,  goods  or  effects  whatsoever,  to 
any  creditor  or  creditors,  or  to  any  person 
or  persons  in  trust  for,  or  to  the  use,  benefit, 
or  advantage  of,  any  creditor  or  creditors, 
every  such  conveyance,  &c.,  shall  be  deem- 
ed fraudulent  and  void."  That  which  is  in- 
tended to  be  made  vbidi  is,  a  delivery  to 
nreditora,  or  to  peraoM  in  trust  for  them, 
ud  not  a  ffeneral  fraudulent  delivery.  How 
can  we  understand  a  delivery  of  money  to  a 
creditor,  except  as  a  payment  ?  They  are 
convertible  terms.  To  say  that  a  payment, 
under  these  circumstances,  is  not  void, 
would  be  to  render  the  act  nugatory.  I 
am  of  opinion  that  the  delivery  in  this 
ease  was  a  fraudulent  delivery  or  payment, 
and  that  the  plaintiff,  as  assignee,  was  en- 
titled to  recover  back  the  money  lo  ttut* 
dulently  delivered  or  paid. 


Mr.  Justice  Park. — The  construction 
contended  for  by  my  brother  Merewether, 
seems  to  me  to  be  rather  applicable  to 
criminal  or  penal  law,  than  to  a  case  like 
the  present.  The  object  of  the  legisla- 
ture in  framing  this  act  was,  to  ensure  an 
equal  distribution  of  the  effects  of  insol- 
vent debtors.  Various  words  are  used, 
and  I  think,  among^  them,  words  tanta- 
mount to  "  payment." 

Mr.  Justice  Biarrougk, — am  of  opinion, 
that  the  words  and  meaning  of  this  sec- 
tion of  the  act  are  sufficiently  comprehen- 
sive to  embrace  this  case. 

Afr.  Justice  Oatelee.— The  intent  of  the 
legislature  was,  that  an  insolvent  should 
not,  within  three  months  of  the  time  of 
bis  imprisonment,  voluntarily  pay  the  de- 
^and  of  one  creditor,  to  the  prejudice  of 
the  rest. 


Nov  17    y    CBABRIMOTOir  0.  LAIKO. 

Stipulated  Damages — Nature  of.' 

In  an  action  on  tie  ease  for  breaking  vf  m 
roadt  the  defendant  gave  the  plain^  a  cog- 
nmnt  to  confess  judgment  for  SOOl,  wik  4 
defeaeance  that  no  eseeaition  jAouU  ume  ^ 
the  defendant^  nit^  a  certain  time,  rein- 
stated the  road.  The  road  was  not  com- 
pleted mithin  the  time,  nor  in  the  frease 
marmfir  stipulated.  The  plaintiff  thereupon 
issued  execution,  and  levied  the  300/.  and 
costs  •.—the  Court  held,  that  the  iOOl.  was  in 
the  nature  of  a  penalty,  and  not  of  sitpu- 
lated  damages ;  and  they  referred  tt  to  ike 
Prothonotary  to  ascertain  what  damages 
the  plaintiff  had  sustained,  and  whether  emp 
and  what  portion  of  the  damage*  Imedebosm 
be  restart  to  the  defendant, 

Mr.  Serjeant  Jones,  on  a  former  di^  in 
this  term,  obuined  a  rule,  caHing  on  the 
plaintiff  to  shew  cause  why  the  [rfaintiff 
should  not  pay  to  the  defendant,  or  bis  at- 
torney, the  amount  of  the  damages  levied 
in  this  cause,  and  why  it  shoi^  not  be  re- 
ierred  to  one  of  the  Prothonotaries  to  see 
frhether  thejudgment  and  execution  d^oAld 
■Mttd,  laid,  if  to,  for  wbM  UBOimt. 
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.  The  affldnvk  upon  which  the  motion  was 
founded)  stated,  that,  by  a  ct^novit  entered 
into  and  signed  by  the  plaintiff  and  defen- 
dant, bearii^  dale  the  15th  of  December 
1828,  afVer  reciting  that  an  action  had,  in 
Easter  ter^n  1628,  been  brought  by  the 
plaintiff  against  the  defendant,  to  recover 
danuiges  for  the  breaking  up  and  obstruct- 
ing  a  certain  roadway  or  [wssi^  to  which 
the  plaintiff  claimed  to  be  entitled,  and  that 
the  defendant  bad  agreed  to  reinstate  the 
road,  the  defendant  confessed  the  action,  and 
that  the  plaintiff  had  sustained  damage  to 
the  amount  of  300/.,  besides  costs,  &c. ; 
with  a  defeasance,  "  that,  if  the  defendant 
did  forthwith  pay  to  the  plaintiff  his  costa, 
charges,  and  expenses,  and  should  and  did 
within  the  space  of  four  calendar  months 
from  the  date  thereof,  reinstate  the  satd 
road  to  the  satisfaction  of  Mr.  George 
Smith,  surveyor,  agreeably  to  a  plan  agreed 
upon,  and  signed  by  the  jmrties,  and  the 
defendant,  from  time  to  time,  and  at  all 
times  duly  and  properly  fulfilling  all  and 
every  the  articles,  agreements,  and  stipula- 
tions aforesaid,  no  judgment  should  be 
entered  up,  nor  execution  thereon  issued 
for  the  damages,  costs,  charges  and  expenses 
aforesaid,  or  any  part  thereof;  but,  in  case 
,  default  should  at  any  time  be  made  in  per- 
formance of  any  one  or  more  of  the  said 
several  articles,  agreements,  and  stipula- 
tions, thereinbefore  ccmtained  on  the  part  of 
the  defendant,  the  said  jdaintiff  was  to  be  at 
full  liberty  forthwith  to  enter  up  judgment 
for  the  said  damages,  costs,  charges,  and 
expenses,  and  to  issue  one  or  more  writ  or 
writs  of  execution  on  the  said  judgment  for 
the  said  damages,  costs,  charges,  and  ex- 
penses, or  so  much  thereof  as  might  then 
remain  unpaid."  The  affidavit  also  stated, 
that  the  season  was  unfavourable  to  the 
making  of  roads,  and  that  consequently  the 
road  could  not  be  completed  until  about  the 
middle  of  May ;  and  that  the  attendance  of 
the  surveyor  to  view  the  progress  of  the  de- 
fendant in  reinstating  the  road,  could  not 
be  procured  until  the  middle  of  April,  when 
be  did  attend,  and  expressed  his  satisfaction 
tt  what  had  been  done,  and  gave  instruc- 
tions aa  to  what  it  would  be  necessary  for  the 
ddendant  to  do  further,  in  wder  to  the  said 
road  beiiK  efiectually  reinstated  and  made 
good)  ana  the  adpuUttons  in  the  cognovit 


complied  with,  which  were  immediately  per- 
formed. The  affidavit  then  stated,  that  tlie 
plaintiff  caused  judgment  to  be  entered  up, 
on  the  cognovit  at  the  latter  end  of  April, 
and,  on  the  2nd  of  May  following,  issued  a 
f.fa.  to  the  sheriff  to  levy  iOSL  7a,6d.,  be- 
sides sheriff's  poundage,  &c. 

Mr*  Serjeant  Taady  and  Mr.  Serjeant 
fVilde  shewed  cause,  on  affidavits  which 
stated,  that  it  was  by  no  means  impracticable 
for  the  defendant  to  have  restored  and  re- 
instated the  road  within  the  time  agreed 
upon  and  limited  by  the  cognovit ;  that  it 
was  never  intended  by  the  plaintiff  that 
Smith  should  have  anything  to  do  with  the 
restoring  or  reinstating,  or  the  making  of 
the  road,  or  have  any  controul  over  it,  or 
any  power  whatever  of  giving  any  direc- 
tions respecting  it,  save  and  except  that,  at 
the  expiration  of  the  tinie  limited  by  the 
cognovit,  Smith  was,  in  case  of  any  differ- 
ence between  the  parties,  to  decide  whether 
or  not  the  road  had  been  properly  restored 
and  reinstated  according  to  tlie  terms  of  the 
c(^ovit ;  that  no  complaint  or  communica- 
tion whatever  was  made  by  or  on  the  part 
of  the  defendant,  with  respect  to  Smith's 
not  attending  to  the  road,  or  as  to  any  unfit- 
ness of  the  time  agreed  upon  for  restoring 
and  reinstating  or  re-making  the  same,  or 
otherwise  in  rdation  thereto,  until  after  the 
phiintiff's  attomies  had  complained  of  the 
road  not  being  restored  and  reinstated  ac- 
cording to  the  cognovit ;  that  the  plaintiffhad 
austained  serious  inconvenience  by  beioff 
so  long  deprived  of  the  road ;  that  the  rmtd 
still  continued  ui  a  bad  and  improper  state; 
and  that  the  winter  months  were  very  proper 
for  making  roads.  The  learned  Serjeants 
submitted  that  the  delay  in  performing  the 
agreement  on  the  part  of  the  defendant  was 
wilful  and  vexatious  ;  that  the  Court  could 
not  interfere  where  a  party  had  bound  him- 
self to  pay  a  certain  sum  by  way  of  stipu- 
lated damages,  otherwise  there  was  no  use 
in  the  parties  contracting  :  and  they  assimi- 
lated tikis  to  the  case  of  a  forfeiture  incurred 
by  a  tenant,  from  which  the  Courts  will  not 
relieve  a  puty. 

Mt,  Serjeant  Janet t  in  support  of  his  rule. 
The  sum  to  be  paid  by  the  defendant  on- 
tton-performance  of  the  stipulations  con- 
tuned  in  the  cognovit,  ia  in  die  nature  of  a 
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penalty  only.  In  J$iletfv.  fVeldtm(l),  by 
articlea  of  agreement  between  the  plaintiff 
end  defendant,  it  was  agreed,  on  tlie  part  of 
the  former,  that  he  should  pay  the  latter  so 
niacfa  per  week  to  perform  at  his  theatre*, 
with  her  travelling  expenses ;  and,  on  the 
part  of  the  defendant,  that  she  should  per- 
form at  the  theatres  such  things  as  she 
abould  be  required  by  the  plaintiff,  and  at- 
tend at  the  theatre  beyond  the  usual  hours 
on  any  emergency,  and  at  rehearsals,  or  be 
subject  to  such  fines  as  were  established  at 
the  theatres,  and  abide  by  the  regulations 
of  the  theatres,  and  pay  all  fines ;  and  it 
was  agreed  by  both  parties,  that  "  either  of 
them  neglecting  to  perform  that  agreement, 
should  pay  to  the  other  200/." — Itwas  held, 
that  the  9001,  was  in  the  nature  of  a  penalty, 
and  not  of  liquidated  damages.  The  case  of 
Kemble  v.  Farrm  (2)  is  to  the  same  effect. 

By  the  Court. — The  inclination  of  the 
Court  is,  that  this  is  only  a  penalty,  and  not 
in  the  nature  of  liquidated  damages.  If 
tlie  stipulation  had  been  in  the  form  of  a 
bond  instead  of  a  judgment,  the  plaintiff 
rauat,  under  the  statute  of  William  9,  have 
assigned  breaches.  We  do  not  say  that  a 
cognovit  may  not  be  so  worded  as  to  render 
the  sum  secured  by  it  liquidated  damages. 
The  question  here  is,  whether  we  can  con- 
strue  this  cognovit  otherwise  then  as  a  se- 
curity for  the  accomplishment  of  certain 
work.  It  would  be  unjust  to  say  that  no 
part  of  the  penalty  is  to  be  paid  for  the  de- 
ftodant'a  failing  to  perform  nis  agreement; 
and  it  would  Im  equally  uiriust  if  he  were  to 
be  held  liable  to  the  full  extent  of  the 
penalnr,  when  a  portion  of  the  work  lua 
been  dfme.  Justice,  theTefi>re,  requires  that 
it  should  be  referred  to  the  Prothonotary  to 
ascertain  what  damagea  the  plaintiff  has 
sustained,  and  whether  anything,  and  what, 
should  be  restored  to  the  defei^bnt  of  the 
dunagei  lefied. 

Rtftnti  to  Oe  Pntkuulmj, 

<1)  tBlM.ftPd.S46. 

(S)  6ffiBf.l4];  S.C  7  Law  Joan.  OF. 
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Award — Irregularity  in  enlargement  of 
time  for  making,  cured  by  Ike  parties  at' 
tenting. 

By  an  order  of  reference^  the  award  wa* 
to  be  made  by  a  given  day,  or  meh  furtier 
time  at  the  arbitrator  should  appotal,  m- 
dorxenteftl  on  the  order.  The  arbUrator  eo- 
cordingly  enlarged  the  time,  and,  before  the 
expiration  of  the  extended  period,  theplaintiff, 
at  his  request^  obtained  a  Judge's  order  for  a 
further  enlargement ;  and  the  arbitrator  af- 
terwards, and  without  any  indorsement  of  the 
second  enlargement  on  the  original  order, 
made  his  award : — Held,  that  the  consent  ef 
parties  to  the  enlargement,  was  a  waiver  ef 
the  irregularity,  and  rendered  the  award 

Mr.  Serjeant  Witde,  on  a  fbrraer  day, 
obtained  a  rule  calling  on  the  defendant  to 
shew  cause  why  the  award  made  in  tliii 

case  should  not  be  set  aside,  on  the  ground 
that  it  was  made  afler  the  authority  of  the 
arbitrator  was  at  an  end. 

The  nature  of  the  case,  as  disclosed  by 
the  afftdavits,  was  as  follows  : — 

The  cause  was,  by  consent,  referred  by 
an  order  of  Mr.  Justice  Borrough,  dated 
the  11th  of  June  1829,  and  the  arbitrator 
was  to  make  his  award  on  or  before  the 
first  day  of  Trinihr  term  then  next,  or  on 
or  before  sueh  nirther  or  ulterior  day 
as  the  arbitrator  should  appoint  and 
signify  in  writing,  under  his  hand,  to  be 
indorsed  on  the  said  order.  Several 
meetings  took  place  before  the  arbitra- 
tor, and,  by  a  memorandum  of  the  foot 
of  the  order  of  reference,  the  arbitratM* 
enlarged  the  time  to  the  last  day  of  Trinity 
term.  Before  the  expiration  of  the  en- 
larged time,  the  arbitrator  recommended 
that  several  anrveyors  who  had  been  ex- 
amined as  witnesses  should,  to  save  ex- 
pense, meet,  and,  if  possible,  agree  in  their 
valuations  of  certain  work  done  for  the 
defendant  by  Uie  bankrupt;  and  the  plain- 
tiff's attorney  thereupon,  at  the  request  of 
the  arbitrator,  (he  having  noauthori^ifhe 
ftirther  enlarged  the  time,  to  give  judgment 
as  of  Trinitj  tenn,)on  the  7th  July,  the  day 
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before  the  expiration  of  the  enlarged  time 
for  making  the  award*  obtained  another 
judge*!  orwr,to  enable  the  arbitrator  fur- 
ther to  enlarge  the  time  to  the  fourth  day 
of  the  present  term ;  which  order  was  af* 
terwiurds  made  a  rule  of  court.  The  arbi- 
trator then  gave  an  appointment  for  the 
S6th  of  October,  which  was  attended  by 
the  defendant  alone,  notice  having  been 
given  to  the  arbitrator  of  the  plaintiff's 
attorney  being  absent  from  London,  and 
the  surveyors  not  having  met,  as  proposed 
by  him.  The  arbitrator,  notwithstanding, 
proceeded  to  make  his  award.  The  award 
was  dated  the  S8th  of  October ;  no  in- 
dorsement of  the  second  enlargement  of 
the  time  having  been  made  on  the  original 
fffder  of  reference. 

Mr,  SaijemU  Adam  and  Mr.  SeijemU 
Bompai  now  shewed  cause. — Both  parties 
having  consented  to  the  extension  of  the 
time  for  making  the  award,  it  is  perfectly 
valid.  The  order  for  the  enlargement  was 
procured  by  the  plaintiffs  themselves,  and, 
until  the  award  was  actually  made,  they 
did  not  object  to  the  want  of  authority. 
Besides,  it  is  clear,  that,  with  the  consent 
of  the  parties,  an  order  to  enlarge  may  be 
made(l).  In  the  case  of  The  Kmg,  in  aid 
o/Mittontf.  HUl{%\  where  the  defendants 
in  an  extent  in  aid  withdrew  their  plea^and 
suflfered  judgment  to  be  entered  up,  upon 
an  agreement  to  submit  to  arbitration  the 
question  of  the  amount  of  what  was  due  to 
the  prosecutor,  provided  the  award  was 
made  by  a  given  time,  and  the  arbitrator 
did  not  make  his  award  till  after  the  expi- 
ration of  a  further  period,  to  which  it  had 
been  agreed  to  extend  the  time,  in  conse- 
quence of  the  defendants'  having  delayed 
to  furnish  him  with  the  name  of  a  trustee 
which  WIS  required  to  make  part  of  the 
award ;  and  the  defendants'  solicitor  after- 
wards wrote  a  letter  requiring  that  the  arbi- 
trator would  take  into  consideration  mattera 
not  before  him  on  the  reference,  which 
WBB  refused,  as  the  reference  waa  ctm- 
aidered  to  be  dosed— the  Court  held, 
that,  under  these  dreumstancea,  the  delay 
in  making  the  award  had  not  invalidated 

18  being  made  after  the  expiration  of  the 

(1)  Sm  t  Tidd's  Pr.  8lfa  tdk.  eSOi 
(t)  7  PriM,  «3& 


arbitrator's  authority ;  for  that  the  conduct 
of  the  defendant8,-and  tlie  solicitor's  let- 
ter, were  equivalent  to  a  consent  to  extend, 
the  time.  In  Matson  v.  Trover (S),  an 
award  made  by  an  umpire  was  held  good, 
although  the  arbitrators  had  no  authority 
to  appoint  one,  and  although  he  examined 
the  parties  separately ;  they  having  at- 
tended him  and  made  no  Direction  at  the 
time. 

ilfr.  Serjeant  Wilde,  in  support  of  the 
rule.— The  only  question  is,  whether  the 
award  made  in  this  case  was  in  accordance 
with  the  general  rules  applicable  toawards. 
To  be  binding,  there  must  be  mutuality  in 
the  submission,  and  the- award  must  be 
oven  in  execution  of  a  competent  authori^. 
This  award  is  defective  in  both  these  re- 
spects ;  the  arbitrator  proceeded  at  paWe, 
in  the  absence  of  the  plaintiff's  attorney ; 
the  Judge's  order  procured  by  die  plain- 
tiffs* attorney,  at  the  request  of  the  arbi- 
trator, would  not  have  been  binding  on  the 
defendant,  if  the  award  had  been  against 
him.  The  order  of  reference  is  without 
any  such  indorsement  as  is  recited  in  the 
award  ;  and  the  time  for  making  the  award 
cannot  be  enlarged  by  matter  ex  pott  facto* 

By  the  Court. — We  think  that  this  rule 
ought  to  be  discharged.  The  ohjecti<m 
taken  to  the  award  is,  Uut  the  terms  of  the 
original  order  of  reference  were  not  com- 
^ied  with,  the  enlargement  of  the  time  for 
makii^  his  award  not  having  been  indors- 
ed thereon  by  ^e  arbitrator.  The  power 
of  the  arbitrator  was  not  limited  to  one 
enlargement.  It  is  contended  that  the 
second  enlargement  was  made  without  au- 
thority. If,  however,  it  sufficiently  ap- 
pears to  us  that  the  parties  assented  to  the 
act  of  the  arbitrator,  the  partictUar  mode 
of  enlargement  prescribed  by  the  order  of 
reference  is  thereby  waived.  The  qnea- 
tion,  therefore,  is,  whether  there  has  been 
such  consent.  The  plaintiffi  obtained  the 
jndge'a  order  for  the  enlargement,  and 
sever  shewed  any  dissent  to  the  arbitra- 
tor's proceeduu  upon  but  assigned 
another  reason  for  their  non-attendance  at 
the  time  af^inted  for  the  meeting.  Upon 
the  whole,  it  seems  to  us  that  there  is  sof- 

(3)  1  B.&H.£(6. 
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fieient  evidence  of  the  eon  Bent  of  the  plsia- 
tiffi  to  the  enlargement  of  the  time»  and 
that  Uiere  is  no  ground  to  induce  the  Court 
to  interfert  to  set  aside  the  award. 

RtUe  discharged,  without  cotUt 


1 829.      )  TATLOOK  AMD  ANOTHBE  0.  SIUTH 

Nov.  24.  5  AHOiHEa. 

Deed  of  Composition — Conttruetton  of. 

The  defendants  eiUered  into  an  agreement 
with  their  creditors,  by  which  truHees  were 
appmnled,  to  wAom  all  the  estate  and  effects 
of  the  defendants  were  to  be  conveyed  and 
assigned,  until  each  creditor  was  ptud  in  full; 
the  deed  to  contain  "  all  usual  and  necessary 
elanses  and  conditions."  The  trustees  took 
posuisioa  of  the  personal  property,  and  paid 
iOi.  m  the  pound  on  the  debts.  A  deed  of 
ametyemee  of  the  real  property  was  prepared, 
whiiA  the  d^endante  refused  to  execute,  it  not 
contmining  a  ckmst  of  release.  The  deed 
had  not  then  been  eaieuted  by  all  the  ereiU* 
tore,  and  the  meetit^  at  which  it  was  prth 
duced  was  therefore  adjourned.  The  plmn* 
tiffs  in  tlie  meantime  sued  for  the  residue  of 
their  debt : — Held,  that  no  su^cient  breach 
of  the  agreement  by  the  defendants  had  been 
ehewn,  to  remit  the  phint^s  to  their  original 
fight. 

This  was  an  action  of  aMumpiie  <hi  cer- 
tain bills  of  exchange,  drawn  by  the  plain* 
ttffs  upon,  and  accepted  by  the  defendants. 

At  the  trial,  befim  the  Lord  Chief  Jos" 
tice,  M  GnfldhBll,  at  the  adjourned  Sittii^ 
after  kst  Trinity  tern*  it  ap|ieared  that, 
in  October  1827,  die  def«idants  had  stop- 
ped payment,  end  entered  into  an  agree- 
ment with  their  creditors,  appointing  three 
of  them  trustees  and  inspectors,  and  un- 
dertaking to  make  an  assignmnit  to  them  of 
their  esute  and  effects,  when  thereunto, 
required ;  n^ich  assignment  was  to  coatain 
idl  omal  and  necessary  dauset. 

The  agreement  was  as  follows : — 

"  Mlmnorandam,  that  we,  the  trndersign- 
ed  creditors  of  Ijeny  Smith  andLeny  De^h- 
ton  Smith,  of  Pateraoater-row,  and  of 
Hackney,  orape-Boanarfactarerit  do  hereby, 
with  their  consent,  testified  by  them  and 
ottiKlTes  sevuaUr  being  pnttes  to  and 


signing  this  memorudnm,  Agree  to  appoint 
Robert  Dodgson,  of  Wood*street,  Cheap- 
side,  silk -merchant,  Richard  Thomas,  of 
Fen  Court,  London,  gentleman,  and  Wil- 
liam Jones  Brown,  silk -merchant,  to  be 
trustees,  managers,  and  inspectors  and  di- 
rectors of  their  esute  and  eBects,  for  the 
purpose  of  winding  up  and  settling  tfaeit 
affairs,  by  the  collection,  sale,  and  division 
of  their  estate  and  eflfects  equally  among  a% 
their  said  several  creditors;  and  we,  the  un- 
dersigned creditors,  hereby  severally  consent 
and  agree  that  the  said  Robert  Dodgson,  Ri- 
chard Thomas,  and  William  Jones  Brown, 
shall  uke  a  conveyance  and  assignascnt  of 
the  estate  and  effects,  and  shall  receive  and 
pay,  direct,  and  manage  in  all  the  said  af- 
fairs, until  each  creditor  shall  hav«  received 
the  full  payment  of  our  said  several  debts; 
the  surplus  to  he  paid  over  to  the  said  Leny 
Smith,  and  Leny  Deigbton  Smith ;  and  it  it 
further  agreed,  that,  when  suflScient  monies 
shall  be  collected  and  raised  from  the  said 
estate  and  eflfects,  to  pay  all  the  creditors 
ib.  6d,  in  the  pound  upon  then:  said  aavend 
debts,  the  said  Robert  Dodgson,  Ridiard 
Thomas,  and  William  Jmes  Brown  shaU 
make  and  pay  such  dividend ;  and  so  on, 
a  further  like  dividend  of  2$.  6d,  in  the 
pound,  until  the  said  several  creditors  shall 
be  paid  the  whole  of  their  said  debts  :  and 
the  said  Leny  Smith  and  Leny  Deigbton 
Smith  do  hereby  agree  to  make  the  said 
conveyance  and  assignment  of  all  their  said 
estate  and  efl^ts  unto  the  saidRt^rt  Dod^ 
son,  Richard  Thomas,  and  William  Jones 
Brown,  whenever  thereunto  required;  in 
which  said  deed  w  to  be  inserted  all  other 
^tual  ami  necessary  dautei  and  canditioue't 
and  it  is  lastly  agreed,  that  this  agreement 
is  to  be  void,  unless  all  the  creditors  wboaa 
debts  shall  amount  to  20/.  and  upwards 
.i^all  sign  the  same  within  fourteen  days 
from  this  date.  As  witness  the  hands  of  tlie 
several  partiet,  this  X2nd  day- of  Octofaert 
1827." 

This  agreement  was  signed  by  die  plain*> 
tiffs,  and  by  all  the  other  crediton.of  the 
defendants,  whose  debts  amounted  to  20/^ 
and  three  dividends,  amounting  in  the  whob 
to  lOt.  in  the  pound,  were  paid  under  it. 
The  defendants,,  at  a  general  meeiing  dT 
their  creditors,  were  requested  by  the  trus- 
tees to  execute  to  them  a  dead  of  oonvey- 
ance  of  their  real  estate  ia  ponmoce  of 
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Ae  agrumenC;  but  they  objected  to  execnttf 
tbi»  deed,  unless,  it  contained  what  they 
inftiited  wm  a  mual  and  reasonable  clause, 
tIb.  a  general  release  iVom  their  several 
creditors.  The  evidence  a»to  whether  this 
deed  was  actually  produced  to  the  defen- 
dants or  not,  was  contradictory ;  but  it 
appeared,  that,  if  it  was  shewn  to  them  at 
the  meeting,  it  had  not  then  been  executed 
by  all  the  creditors,  and,  consequently,  could 
not  be  tendered  in  a  perfect  state,  and  there- 
ftire  the  meeting  was  adjourned  in  order 
that  Its  execution  by  the  creditors  might  be 
completed.  The  plaintifl^  in  the  meantime 
commenced  ihia  action. 

The  Lord  Chief  Justice  thought  that  the 
action  was  prematurely  brought ;  that  the 
plaintiffs  were  bomid  by  their  agreement  to 
forbear ;  and  that  the  refiisal  on  the  part  of 
the  defendants  to  execute  the  proposed 
conveyance  of  their  real  property,  without 
also  having  a  release,  was  reasooaUe.  He, 
dierefore,  directed  a  nonsuit. 

Mr,  Serjeant  Adams,  on  a  former  day  in 
this  term,  moved  that  this  nonsuit  might 
be  set  aside,  and,  instead  thereof,  a  verdict 
entered  for  the  plaintiffs  for  788/.  7«.  8d.t 
on  the  ground  that,  by  their  refusal  to  exe- 
cute the  conveyance,  the  defendants  them- 
■elvea  had  rescinded  the  agreement,  and 
made  it  unavailing  to  their  creditors,  and 
were  therefore  liable  to  be  sued  for  such 
Mrt  of  the  debts  as  remained  unsatisfied. 
The  learned  Serjeant  contended  that,  as  the 
memorandum  did*  not  contemplate  the  insol- 
vency of  the  defendants,  but  expressly  pro- 
vided that  each  creditor  should  receive  20«, 
in  the  ponnd  upon  the  amount  of  his  debt, 
there  could  be  no  occasion  for  a  clause  of 
release ;  and  that  the  words  of  the  agree- 
ment which  provided  that  the  conveyance 
■hould  contain  all  "usual  and  necessary 
dantes  and  cimditions,"  referred  only  to 
such  dauses  as  were  usual  and  necessary  in 
the  conveyance  of  freehold  properly.  He 
cited  the  cases  of  ^(cA  v.  SuUm{l),  Stem- 
man  V.  Magnus  (2),  and  Heathmate  ▼. 
Cmokthar^s  {9),  to  shew,  that,  to  protect 
the  debtor  from  suits  by  his  creditors,  there 
inaat  be  an  actual  conveyance  of  the  debtor's 

(1)  S  East,  UO. 
(<)  XI  EMt,  S90, 


property,  sureties  for  the  payment  of  the 
composition,  or  a  certain  time  given  fbr  the 
instuments  to  be  paid :  none  of  whidi  clr- 
eamstancea  appear  in  this  case.  In  Cranley 
T.  HiUary  (4]^  where  the  plaiotiflT,  the 
drawer  of  a  bill  of  exchange  accepted  by 
the  defendant,  agreed  with  him  and  the 
rest  of  his  creditors,  to  take  a  composition 
of  8«.  in  the  pound,  to  be  secured  by  pro- 
missory notes  to  be  given  by  the  defendant, 
payable  on  days  certain,  and  that  the  de- 
fendant should  assign  to  the  creditors  cer- 
tain debts,  upon  which  they  should  execute 
a  general  release ;  and  the  assignment  was 
executed,  and  alt  the  creditors  except  the 
plaintiff  received  their  composition  and  exe* 
cuted  the  release,  and  the  pUintiff  might 
have  received  his  promissory  notes  if  he  had 
applied  for  them;  but  it  did  not  appear 
that  the  defendant  had  ever  tendered  them 
to  him,  or  that  he  had  ever  applied  for 
them ;  and  the  plaintiff  afterwards,  and 
after  the  days  of  payment  of  the  promissory 
notes  had  expired,  sued  the  defendant  on 
Ae  bill  of  exchange — it  was  hdd,  that  he 
was  not  precluded  by  the  agreement  ftom 
recovering.  In  Cork  v.  SaunderSy  there  was 
an  assignment  by  the  insolvent  of  all  his  ef- 
fects, and  an  agreement  on  the  part  of  his 
creditors  for  a  release.  Mr.  Justice  Hoi* 
royd  said  (5) — **  The  effect  of  diis  agreement 
to  release  seems  to  be  this:  not  that  the 
.  compositions  should  operate  immediately  as 
a  satisfaction  when  paid,  hut  that  the  credi- 
tors were  then  to  give  a  formal  release  by 
deed,  and  that  the  debtor  was  not  to  be  dis- 
charged until  such  deed  was  executed."  In 
Butler  V.  Rhodes  (6),  the  creditor  agreed  to 
take  a  composition,  and,  on  the  faith  of  that 
agreement,  the  debtor  executed  a  deed  of 
assignment.  In  Jolly  v.  WaUia{7\  the 
creditors  accepted  the  composition,  though 
they  did  not  actuslly  sign  the  deed.  In 
T^mas  V.  Courtnay  (8),  the  crediton  of  an 
insolvent  agreed,  by  an  instrument  not 
under  seal,  that  they  would  accept  in  full 
satisfactit^  of  their  debts,  lit.  in  the  pound, 
payable  by  instalments,  and  would  release 
him  from  all  demands ;  one  of  the  creditors 

(4)  SMID.&  S«I.it6. 

(5)  lBani.&AM.  50. 

(6)  1  Eip.  tS6  ;  B.  e.  1  Peak*,  198. 
(T)  8  Eap.  SX8. 

(S)  iBsakftmi*. 
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who  signed  for  the  whole  an»mnt  of  his 

debt,  held  it  the  same  time,  as  a  security 
for  a  part,  a  bill  of  exchange  drawn  by  the 
debtor,  and  accepted  by  a  third  person; 
the  money  due  on  this  bill  having  afterwards 
been  paid  by  the  acceptor — it  was  holden, 
that  the  creditor  might  reuin  it,  the  agree- 
ment of  composititm  not  containing  any  sti- 
pulation for  giving  up  securities,  and  the 
effect  of  it  not  being  to  e^dDguiih  the  ori- 
gbal  debt. 

A  rule  lutving  been  granted — 

Mr,  Setjetmt  Wilde  now  shewed  caoae^ 
The  memorandum  of  agreement  entered  into 
between  these  defendants  and  their  several 
creditorst  binds  the  defendants  to  execute  a 
conveyance*  and  provides  that  the  convey- 
ance shall  contain  all  usual  and  reasonable 
clauses.  A  refusal  to  execute  a  deed  not 
in  conformity  with  the  agreement,  was 
not  such  a  breach  of  the  agreement,  aa  to 
remit  the  partiM  to  their  ori^oal  rights. 
In  Cork  v.  Sawidert,  Aj  being  rasoWent,  by 
agreement,  stipulated  to  assi^  his  property 
iroroediatelyt  the  creditors  cooaentii^  that 
the  business  should  be  carried  on  for  their 
benefit  until  the  next  Miehaelrass,  and  that 
then  the  proper^  should  be  divided  among 
them ;  the  insolvent  assigned  his  effects ; 
at  the  next  Michaelmas,  several  of  the  cre- 
ditors who  liad  signed  this  instrument, 
agreed  that  the  business  sliould  be  carried 
on  by  the  trustees  for  a  further  time — it  was 
held,  thata  creditor  who  had  signed  the  first 
agreement,  though  he  had  not  in  any  way 
concurred  in  the  second,  could  not  maintain 
an  actios  against  the  insolvent  for  a  debt 
existing  at  the  time  of  the  first  i^reemeat. 
Lord  Ellenborongh  said— "The  ptaintifl^ 
by  the  terms  of  the  agreementt  consents 
that  the  property  of  tlie  defendant  shall  be 
assigned,  ana  be  in  tlie  management  exclu- 
sively of  the  defendant,  under  the  direction 
of  the  trustees,  until  Michaelmas.  How 
can  the  plaintiff  then  replace  the  other  cre- 
ditors in  the  same  situation  I  I  should  Iiave 
been  inclined  to  remit  him  to  his  original 
rights,  if  all  the  other  parties  could  have 
been  placed  in  their  orU^inal  situations ;  but 
that  II  impossible.  This  is  an  anomalcnis 
case,  in  which  the  plaintiff  cannot  stand  in 
hia  former  situation ;  nor  can  I  say,  at 
present,  that  the  whole  shall  be  nuUifled." 
Mr.  JusUce  Bayley— "  By  dw  tenu  itf  the 


agreement,  it  is  st^nlated  that  the  fanning 

concern  should  be  carried  on  until  Mi- 
chaelmas for  the  benefit  of  the  creditors 
who  might  concur  ;  and  it  contains  a  fur- 
ther stipulation,  that  the  debtor  shall  assign 
all  his  estate  immediateltf — the  consequence 
of  which  would  be,  that  he  would  thereby 
divest  himself  of  all  means  of  payment.  It 
is  true  that  the  defendant  remains  in  pos- 
session ;  but  as  servant  only  to  the  trus- 
tees :  he  has  not  a  single  article  of  property 
which  he  can  appropriate  to  the  payment  of 
his  debts.  The  plaintiff  confides  in  the 
tmstees,  that  they  will  perfimn  the  du- 
ties reposed  in  them :  this  they  Delect  to 
do,  and  they  postpone  the  period  at  whidi 
they  ought  to  sell.  The  non-division,  how- 
ever, of  the  property  cannot,  under  the 
circumstances,  remit  the  creditor  to  his 
original  rights.  The  parties  not  having 
provided  for  that  event  by  the  terms  of  the 
agreement,  it  appears  to  roe  that  their 
only  remedy  is  in  equity."  Mr.  Justice 
Abbott — "  It  is  said,  that,  as  the  trustees 
did  not  sell  at  Midiaelmas,  the  plundff 
may  now  sue ;  but,  how  can  the  debuw  gel 
back  his  effecu  ?  I  think,  therefore,  that 
the  circumstance  of  the  plsintiff*s  not  bar- 
ing concurred  in  postponing  the  sale,  does 
not  remit  him  to  his  original  right  of  action." 
The  case  of  Cranky  v.  HiUary  does  not 
touch  the  present  question ;  that  was  a  ease 
of  non-performwice  by  the  debtor  of  diat 
which  he -had  ^reed  with  his  ereditws. 

Mr.  Serjeant  Adam$,  in  support  of  his 
rule. — If  this  agreemoit  be  held  to  be  a 
bar  to  the  plaintiff's  claim,  the  dedsitm  of 
the  Court  will  motive  the  whirfe  claas  ot 
cases  upon  this  subject.  The  debtors  are 
possessed  of  property,  both  real  and  pei^ 
sons];  the  agreement  contemplates  the 
assignment  of  the  personsl,  and  the  cm- 
veyance  of  the  real  property.  The  personal 
property  is  already  disposed  of;  the  defen- 
dants refuse  to  divest  themselves  of  tlie  ml. 
In  Butler  v.  Rhodes,  Lord  Kenyon  sajd, 
that  "  the  princif^  upon  which  the  action 
could  not  be  maintained  was,  that,  in  oonse- 
quence  of  this  act  of  the  plaiiuiff's  (his  ae> 
quiescence  in  the  compositim),  the  defen- 
dant had  parted  with  all  his  proper^r,  and 
the  other  creditors  bad  beoi  indiued  to 
execute  the  deed;  that  this  was  putting  the 
deftndiDt  into  a  nxy  awkmwd  situatkHi,  as, 
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by  BBsigning  all  his  property  he  n-as  com- 
initting  an  act  of  bankruptcy ;  that  it, 
therefure,  never  should  be  allowed  to  the 
plaintiflT  to  recede  from  what  he  had  under- 
taken, and  to  evade  the  effect  of  the  com- 
position, by  a  refaaal  to  execute  the  deed 
which  had  been  prepared  with  his  consent." 
These  defendants,  however,  do  not  strip 
themselves  of  all  their  property.  In 
Booikbfff  r,  Soitden  (9),  where  a  man  bemg 
embarrassed,  all  his  creditors  signed  an 
agreement  to  give  liim  time  to  pay  by  in- 
stalments, and  to  take  his  promissory  notes 
for  the  amounts— it  was  holden,  tliat  this 
agreement  was  binding  on  each  of  them,  the 
signing  of  the  others  being  a  sufficient  con- 
sideration ;  and  that  they  could  not  sue  for 
tbeir  original  cause  of  action  without  prov- 
ing that  the  agreement  had  been  broken  on 
the  part  of  the  debtor.  Here,  the  agree- 
ment was  clearly  broken  by  the  defendants, 
and  the  plaintiA'  suing  them  could  not 
open(«  a  fraud  on  the  rest  of  the  ereditors. 

By  (Ae  CouH.— -We  are  of  opinion  that 
the  ptaintiSs  did  not  establish  th^ir  right  to 
sue.  The  agreement,  by  the  very  terms 
of  it,  seems  to  contemplate  a  suspension  of 
the  rights  of  the  parties  to  sue.  It  com- 
mencerf  by  stating  that  tlie  body  of  the 
creditors  had  agraed  to  appoint  three  per- 
sons trustees  for  settling  the  aflbirs  of  the 
defendants ;  it  then  goes  on  to  state^  that 
the  undersigned  creditors  "  thereby  seve- 
rally consented  and  agreed  that  the  said 
trustees  should  take  a  conveyance  and  as- 
signment of  the  estate  and  effects,  and 
should  receive  and  pay,  direct,  and  manage 
in  all  the  said  affairs,  until  each  creditor 
should  have  received  the  full  payment  of 
their  several  debts,  the  surplus  to  be  paid 
over  to  the  defendants ;  and  that,  when 
sufficient  monies  should  be  collected  and 
raised  from  the  said  estate  and  effects  to  pay 
all  the  creditors  2s.  6d.  in  the  pound  upon 
their  said  several  debts,  the  said  trustees 
diould  make  and  pay  such  dividend ;  and 
80  on,  a  further  like  dividend  of  6d,  in 
the  pound  until  the  said  several  creditors 
•hould  bepaid  the  whole  of  their  said 
debts."  This,  of  itself,  implies  that  the 
whole  of  the  defendants'  property  is  to  be 
cooyeyed  to  the  trustees.    The  agreement 

(9)  s  CsBpb.  175. 
Vol.  Tin.  CP. 


had  in  fact  been  partly  executed,  and  10«. 
in  the  pound  have  been  paid  to  the  respec- 
tive creditors.  Could  it,  under  these  cir- 
cumstances, be  contemplated  that  the  parties 
were  still  to  continue  liable  to  the  hostile 
attacks  of  their  creditors?  The  agreement 
further  provides  that  the  defendants  shall 
make  the  ssid  conveyance  and  aasignmenk 
of  all  their  estate  and  efiheta  unto  ue  said 
trustees  whenever  thereunto  required ;  "  in 
which  said  deed  is  to  be  inserted  all  other 
usual  and  necessary  clauses  and  conditions.** 
There  was  no  evidence  that  a  perfect  convey- 
ance had  been  tendered  to  the  defendants 
for  execution.  The  meeting  at  which  it  is 
alleged  that  the  deed  was  produced,  waa 
adjourned.  Matters  remaining  so,  and  it 
not  appearing  that  there  was  any  absolute 
refusal  on  the  part  of  the  defendants  to 
carry  the  agreement  into  efifect,  we  think 
that  the  plaintiffii  have  not  shewn  a  breach 
of  the  agreement,  so  as  to  remit  them  to 
their  original  demand. 

Rule  discharged. 


/'sib  JOHN   TTEBIL,    BAKT.  O. 
1829.     3      'OHN  TTBBLL  IIMVIB,  SUB9 
Nov.  S4.   J      wm  TBB  UTB  ABCHBIMOr 
V     OF  CAKTBBatlBT. 

Quare  Impedit — Mode  of  proceeding  to 
amfcl  appeanmce  m. 

In  quare  impedit,  to  compel  (Ae  defen* 
dant's  appearance,  the  plaintiff  tued  out  a 
summons,  which  bein^  returned  nihil,  an 
attachment  unwd,  reciting  that  the  defen- 
dant had  been  summoned  to  appear  oh  the 
Morrow  of  All  Souls;  the  attachment  wa* 
also  returved  nihil,  and  a  grand  distress 
issued  iiUo  Kent  ( where  the  action  woe 
brought),  and  returned  (by  the  plaintiff'* 
eRrectioH J  nulla  bona,  and  then  a  testatum 
grand  distress  issued  into  Middlesex  (where 
the  defendant  resided Jt  the  sheriff  being 
reeted  to  levy  thereon  40«.:— Held  that  the 
wkeie  process  had  been  irregularly  issued  and 
exeaUed;  and  therefore  a  judgment  signed 
by  the  plamt^  for  defauU  of  di^e»£a£e 
wppeararwe,  was  set  aside. 

This  was  a  fuare  impedit.     The  de- 
fendant Jenner  was  a  lunatic  and  in  con- 
finement at  a  private  mad-house  at  Hox- 
I 
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ton,  in  the  county  of  Middlesex.  The 
living  whereof  the  presentation  was  sought 
to  be  recovered^  was  at  Midley,  in  Kent. 
The  writ  was  sued  out  on  the  18th 
day  of  July  1828,  returnable  on  the  Mor- 
row of  All  Souls;  and,  on  the  22nd  of 
August,  a  copy  of  the  writ  of  summons 
was  sent  to  the  committee  of  the  defendant 
Jenner.  The  return  to  this  was  nihil,  non 
est  inverUuSf  and  ntff/a  eccleiiat  ther6  being 
no  church  on  the  living.  An  attachment 
tested  the  28th  of  November  1828,  return- 
able on  the  Morrow  of  the  Purification, 
and  reciting  that  the  defendant  Jenner  had 
been  summoned  to  appear  on  the  Morrow 
of  All  Souls,  was  then  issued  into  Kent* 
which  was  returned  nihil,  and  non  est  inven- 
tus, A  distringas  also  issued  into  Kenti 
tested  the  6tb  of  February  1829,  returnable 
in  fifleen  days  of  Easter ;  which  being  re- 
turned nulla  bona,  in  pursuance  of  direc- 
tions to  that  effect  given  to  the  sheriff*,  a 
testatum  distringas  was  issued  into  Middle- 
sex} on  the  24th  of  May,  returntible  in  five 
weeks  from  Easter-day,  by  which  the  she- 
riff was  required  to  distrain  the  defendant 
by  all  his  goods,  lands,  and  chattels,  and  to 
keep  them  until  a  fur^er  writ  issued,  and 
have  his  body ;  the  sheriff  had  directions 
to  levy  405.  thereon:  he  returned,  ifoArinxi. 
In  May  1829,  notice  was  served  on  the 
attorney  for  the  defendant's  committee, 
that,  in  default  of  his  appearance  to  the 
writ  o{  distringas,  the  plaintiff  would  cause 
an  appearance  to  be  entered  for  him.  And, 
on  the  29th  of  June  following,  the  plain- 
tiff's attorney  gave  another  notice,  that, 
inconsequence  of  the  defendant's  not  hav- 
ing ^tpeared,  judgment  was  entered  up, 
and  a  writ  of  inquiry  about  to  issue. 

Mr*  SerjemU  WUde,  on  a  former  day, 
obtained  a  rule  nisi  that  this  judgment 
might  be  set  aside  for  inegularity,  on  the 
grounds  that  the  plaintiff  had  not  proceeded 
by  the  great  distress,  and  that  the  defen- 
dant had  never  been  served  with  the  sum- 
mons, as  required  by  the  statute  of  Marl- 
bridge,  52  Hen.  8.  c.  12;  and  that  ju^- 
ment  had  been  signed  without  an  appear- 
ance. The  learned  Serjeant  cited  the  case 
otSearle  v.  Z(m^(l),  where  the  defendant 
had  appeared  once  on  the  summons,  and 
cast  an  essoin,  but  aAerwaids  bad^neidier 

(0  iJAedLStt. 


been  summoned  on  the  attachment  nor  tbt 
great  distress,  but  nominal  summonses  had 
been  returned  on  the  process;  and  Um 
Court  set  aside  a  judgment  by  default,  on 
the  ground  that  the  process  luul  not  been 
executed  as  the  statute  intended — observ- 
ing, that  the  issue  of  that  process  was  so 
jEatal,  that  the  right  of  the  party  was  con* 
eluded  by  it,  and  that  they  ought  not  tq 
suffer  it  to  be  changed  into  a  thing  cf 
course* 

Mr,  Serjemt  Ruuell  and  Mr,  Serimud 
Stevens  shewed  cause. — In  a  persons!  ac« 
tion,  the  objection,  tiiat  judgment  has  bean 
signed  without  an  appearance,  would  be 
fatal ;  in  real  actions,  generally  speaking, 
it  is  otherwise.  The  action  of  quare  im- 
pedit  is  particularly  provided  for  by  act  <tf 
parliament.  In  Comyns's  Digest{i)  it  is 
said :  "  The  process  in  quare  in^>edit  is, 
summons,  attachment,  and  distress.  By 
the  statute  of  Marlbridge,  if  the  defendant 
does  not  appear,  nor  cast  au  essoin^  on  the 
first  distress,  or  before,  there  shall  be 
judgment  for  the  plaintiff,  and  a  writ  to 
the  bishop."  6^  that  statute  a  plaintiff  ii 
allowed  to  sign  judgment  for  want  of  in 
appearance.  That  has  constantly  been 
the  practice,  from  the  time  of  Henry  dm 
Third  to  the  present  day. 

The  defendant  was  residing  in  Middle- 
sex. He  had  no  place  of  residence  in 
Kent,  and  no  property  there  in  respect  of 
which  the  process  could  have  been  exe- 
cuted ;  neither  was  there  any  church,  upon 
the  door  of  which  the  process  could  bo 
affixed.  The  course  pursued  here  is  laid 
down  by  Iiord  Coke  to  be  sufficient  under 
the  circumstances.  In  his  reading  cm  the 
statute  of  Marlbridge,  he  8ays(3>— **  Pat 
the  case,  that,  upon  the  aummons,  the  de- 
fendant is  returned  nihil,  and,  at  Uie  attadi- 
ment  and  distress,  nihil  also,  this  case  ii 
out  of  the  letter  of  the  statute,  because  the 
defendant  was  never  summoned;  but  it  is 
said,  that,  when  there  be  two  mischief  ftt 
the  connnw  law,  and  the  lesser  is  pro- 
vided  for  by  express  words,  the  greater 
shall  be  included  within  the  same  remedy ; 
and  this  case,  when  nihil  is  returned,  is  the 
greater  mischief;  for  he  by  hit  de&nlt 
ebaU  loM  nothing;  but,  in  the  «He  p*r 

(t>  nt  "Plaadv,"  (31.1.) 
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vided,  the  dej^dant  his  default  shall 
lo$e  imte*,  and  the  law  intends  that  he  will 
rather  appear  than  lose  isaiies:"  and  he 
cites  11  Hen.  6,  4.  The  sheriff  mistook 
this  for  a  distringas  under  the  statute  7  & 
8  Geo.  4,  c.  71,  and  therefore  delivered 
the  notice.  That  mistake  ought  not  to 
prejudice  the  plaintiff.  In  Everett  v,  Whar- 
ton (4),  upon  process  by  original  writ 
against  a  member  of  parliament,  the  notice 
at  the  foot  of  the  sammona  stated,  that, 
**  m  default  of  bis  appearance  on  the  return 
day  of  the  writ,  the  plaintiffs  would  cause 
an  appearance  to  be  entered  for  him," — 
and  this  was  held  sufficient.  That  case 
is  an  authority  to  shew  that  the  objec- 
tion taken  here  is  not  such  as  will- have 
the  effect  of  vitiating  the  process.  The 
only  difference  between  the  two  cases  is, 
that  that  was  a  personal,  this  a  real  action. 
The  case  of  Bloxam  v.  Surtees{5)  proves 
the  regularity  of  the  proceeding  by  testatum 
diitrmgatt  observed  here.  It  was  there 
held,  Uiat,  after  a  summons  and  tUttringat 
issued  against  a  privileged  defendant,  in 
the  county  where  the  action  was  brought, 
but  in  which  the  defendant  did  BOt  reside, 
and  of  which  process  he  had  no  notice, 
and  after  returns  of  non  est  inventus  and  nulla 
honot  B  testatam  eUatringas  might  regularly 
issue  into  the  county  in  which  he  resided 
and  had  property,  without  any  new  sum* 
mons  in  such  county ;  but  that  the  sheriff 
ought  not  to  levy  more  than  40s.  under 
such  testatum  distringas  in  the  iirst  instance, 
according  to  the  usual  course.  No  doubt, 
if  this  had  been  a  proceeding  under  the 
7  &  S  Geo.  4.  c.  71,  it  would  have  been 
Irregular  if  no  summons  had  been  per- 
lonwy  served.  But  here  personal  service 
was  not  required.  In  riner's  Abridg- 
infli((6),  upon  the  statute  31  Eliz.  c.  S. 
■.  %t  which,  for  the  avoiding  of  secret  sum- 
mons in  real  actions,  requires  proclamation 
on  a  Sunday  at  the  chtirch  door,  it  is  said 
— "  But,  if  there  be  no  church  in  the  pa- 
rish, the  summons  by  the  common  law  is 
sufficient;  for,  it  was  not  the  intent  to 
have  summons  at  the  church  where  there 
was  no  church."  All  that  the  case  of  Serle 
T.  Lcng  decides  is,  that,  where  the  party 

(4)  5Hanl.&S0lir.UI. 

(5)  4  Eut,  ]6«. 

(€)  Tk.  "  SoBuiKms."  (C.  3.) 


can  be  served,  there  service  is  requisite. 
The  thing  in  question  here,  is  the  right  of 
presentation;  the  church  or  the  fflebe 
would  not  be  the  thing  to  be  distrained. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant 
Adams,  in  support  of  the  rule. — Thejudg- 
roent  is  clearly  irregular :  a  distringas  is 
issued  into  Kent,  to  which  the  plaintiff 
directs  the  sheriff  to  return  nulla  6ona. 
This  is  an  abuse  of  the  process  of  the 
Court.  To  endtle  him  to  sign  judgment, 
the  plaintiff  was  bound  to  resort  to  the 
great  distress. 

Cur,  ode.  vvlt. 

Lord  Chief  Justice  Tmdal  now  delivered 
the  judgment  of  the  Court. 

This  was  a  motion  for  setttBg  aside  a 
judgment  which  has  been  signed  for  the 
plaintiff  in  quare  impedit,  upon  the  ground 
of  irregularity ;  and  the  irregularity  com- 
plained of  is,  that  the  defendant  was  never 
served  with  the  summ<ms,  and  that  no  part 
of  the  subsequent  process  had  been  duly 
executed. 

The  process  upon  a  mtare  hnpedU  is  given 
by  the  statute  of  Maribridge,  58  Hen,  ft, 
c.  12,  in  the  terms  following : — "  And  in  a 
plea  o(  quare  impedit,  if  the  disturber  comes 
not  at  the  Brst  day  that  he  is  summoned, 
nor  cast  no  essoin,  then  he  shall  be  attached 
at  another  day ;  at  which  day,  if  he  come 
not  nor  cast  no  essoin,  then  he  shall  be  dis- 
trained by  the  great  distress  above  given  ; 
and  if  he  come  not  then,  by  his  default  a 
writ  shall  go  to  the  bishop  of  the  same  place, 
that  the  claim  of  the  disturber  for  that  time 
shall  not  be  prejudicial  to  the  plaintiff,  ftc." 
And  the  form  of  this  writ  of  grand  dis- 
tress appears  in  the  Second  Institute  (7), 
in  Lord  Cok^s  reading  on  the  statute  of 
Westminster  the  Brst,  where  he  observes, 
somewhat  quaintly,  "  Grand  distress cb's- 
frietio  magna,  is  so  called,  not  for  the 
quantity,  for  it  is  very  short,  but  for  the 
quality,  for  the  extent  is  very  great,  for 
thereby  the  sheriff  is  commanded,  *quod 
distringat  tenementa,  iia  quod  ipse,  nec 
iatiquis  per  ipsum,  ad  ea  manum  apponat, 
donee  habuent  aliud  praceptuntt  et  quod  de 
exUUnu  eorundem  nolns  respoadetU,  et  quad 
haheatvorptu  eju$t  ^/  ** 

CO  Face  SM. 
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Whilst,  therefore,  the  statute,  by  substi- 
tuting the  process  by  grand  distress  and  a 
peremptory  judgment  on  default  of  appear- 
ance, instead  of  the  ancient  process  of  dis- 
tress infinite,  which  only  went  to  compel 
appearance,  but  gave  the  plaintiff' no  judg- 
ment, did,  on  the  one  hand,  materially  be- 
nefit the  plaintiff,  "  the  distress  infinite 
being  mischievous,"  aa  Lord  Coke  says,  **  in 
respect  of  the  lapse it  cannot  but  be  seen 
that  it  intended,  on  the  other  hand,  toaecnre 
to  the  defendant  legal  notice  of  the  action, 
by  the  due  execution  of  the  substituted 
writ. 

Even  in  personal  actions,  no  judgment 
could  be  signed  against  the  defendant,  for 
default  of  appearance,  at  common  law.  And 
the  statute  12  Geo.  1,  which  enables  the 
plaintiff' to  appear  for  htm,  in  order  to  pro- 
ceed to  judgment,  expressly  provides  that 
there  shall  first  be  an  affidavit  of  the  ser- 
vice of  the  process. 

If,  then,  such  proof  of  notice  was  neces- 
sary in  personal  actions,  before  a  judgnaent 
by  default  was  allotr^d,  we  may  safely 
infer  that  the  statute  of  Marlbrid^  con- 
templated an  equal  certainty  of  notice,  and 
intended  that  the  grand  distress  should  be 
a  writ  actually  executed  according  to  its 
purport  and  directions. 

And,  accordingly,  in  the  case  ofSearle  t. 
Long  (8),  where  the  defendant  had  appeared 
once  on  the  summons,  and  cast  an  essoin, 
but  afterwards  had  neither  been  summoned 
on  the  attachment  nor  the  great  distress,  but 
nominal  sureties  had  been  returned  on  the 
process — the  Court  set  aside  a  judgment 
by  defiiult,  OD  the  ground  tliat  the  process 
bad  not  been  executed  aa  the  statute  in- 
tended ;  observing,  that  the  issue  of  that 
process  is  so  fatal,  that  the  right  of  the 
party  is  concluded  by  it,  and  that  they 
ought  not  to  sufller  it  to  be  dianged  into  a 
thing  of  course. 

Now,  the  process  which  has  been  sued 
out  in  the  present  case  is,  a  summons,  an 
attachment,  a  process  of  grand  distress  into 
Kenit  and  a  Uttatum  grand  distress  into 

The  summons  is  returned  nUiil;  and,  ad- 
mitting, according  to  the  doctrine  cited  from 
the  Seamd  ImtUute^  that  an  attachment 
may,  nevertheless,  be  grounded  thereon, 

(8)  1  Ubd.  Me. 


the  attachment  should  at  least  make  a  true 

-recital  of  the  return  of  the  summons t 
whereas,  in  this  case,  after  the  return  of 
nihil  has  appeared  upon  the  record,  the  at- 
tachment recites  that  the  defendanu  had 
been  summoned  to  i^ipear  on  tlie  Mwrow  of 
All  Souls. 

This  alone  would  be  a  sufficient  irregu- 
larity, in  a  process  of  this  description,  to 
call  upon  us  to  set  it  aside. 

The  attachment  is  then  returned  aiAi^ 
and  the  grand  distress,  although  it  is  aoed 
in  the  usual  form,  is  so  far  from  being  in- 
tended as  any  real  proceeding,  that  the 
plaintifTs  attorney  himself  treats  it  as  a 
mere  matter  of  form;  and,  by  his  direction, 
the  sheriff"  makes  the  return  of  nuUa  ioM 
thereon;  and  the  teitalum^  by  which  the 
sheriff  is  required  to  distrain  the  defendant 
by  all  his  goods,  lands,  and  chattels,  and  to 
keep  them  until  a  further  writ  issues,  and 
to  have  his  body  &c.,  is  thought  to  be  sa- 
tisfied by  a  return  that  the  sherifiT  has  dis- 
trained him  by  issues  merely  nominal.  In- 
deed, the  plaintiff''s  attorney  treats  this 
second  writ  as  merely  formal,  as  be  Erects 
tlie  sheriff  to  levy  40*.  thereon. 

We  think,  therefore,  that  the  process  of 
tl>e  Court  has  neither  been  regula<-ly  issued, 
nor  properly  executed ;  and,  although  the 
defendant's  legal  advisers  had  knowledge  of 
the  proceedings,  as  they  had  in  the  case 
above  referred  to,  yet  tliey  never  had  that 
le^al  notice  which  the  statute  of  Marl- 
brtdge  intended,  when  it  substituted,  for  the 
dilatory  process  of  distress  infinite,  the 
s^edy  and  effectual  process  of  the  grand 
distress,  and  final  judgment  in  defiiult  of 
appearance:  and,  for  these  reasons,  we 
think  tlut  the  rule  should  be  made — 


Nov  82  J      8BSBW0<n>  O.  MTLOS. 

Costs— tmdin*  the  4S  Qeo,  3.  c.  46,  s.  S, 

lehere  alUmed. 

The  defendant  tendered  to  the  fdak^ 
iBOl,  at  the  balance  of  anaecomUofSniL 
T&e  plaintiff'  refuted  to  aecna  the  turn  ten^ 
tkred,  and  arrested  and  held  the  d^ndant  to 
hml  for  327/.  The  cause  wat  referred^  and 
the  arbitrator  fnmd  ^501,  otUy  tobedneto 
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ikepham^: — ^Held,  tfuU  there  wot  nothing 
to  fhem  that  the  proceeding  of  the  plaint'^ 
was  maUeiout,  or  without  reatonable  or  prO' 
hahle  eaute ;  and,  eoneeauentlift  that  the  de- 
Jltndaia  was  not  entitled  to  eoris  under  the 
49  Geo,  3.  e,  46.  *.  9. 

This  was  an  action  brought  by  the  plain- 
tiff, a  builder,  to  recover  we  lum  of  327^. 
the  balance  of  an  account  of  3 1 74^  for  work 
done  for  the  defendant.  The  defendant 
had  tendered  £50/.  before  the  commence- 
ment of  the  action^  but  the  plaintiff  refused 
to  receive  that  sum,  and  arrested  him  for 
327/.  The  cause  was  afterwards  referred 
to  arbitration,  with  a  special  reservation  to 
the  defendant  of  a  right  to  apply  to  the 
Court  for  costs,  under  the.  statute,  if  he 
•hould  think  fit;  and  250/.  only  were 
awarded  to  the  plaintiffs.  The  sum  ten- 
dered bad  not  been  paid  into  court. 

Mr.  Serjeant  Jonet^  on  a  former  day, 
obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  defendant  should  not 
be  allowed  his  costs  under  the  statute  4S 
Geo.  3.  c.  46.  s.  3(1),  on  the  ground  that 
the  plaintiff  had  no  reasonable  or  probable 
cauise  for  causing  the  defendant  to  be  ar- 
rested for  so  large  a  sum. 

Mr.  Serjeant  Wildenow  shewed  cause. — 
There  is  no  pretence  for  charging  the 
plaintiff  with  having  acted  maliciously  and 
without  reasonable  or  probable  cause,  both 
which  propositimis  must  be  established,  to 
enUtle  a  defendant  to  support  a  motion  of 

(1)  Bj  wliich  it  is  nitcted,  that,  "  in  aO  actiotu 
to  bs  brought  in  EDglud  or  Ireland,  wbareio  the  de- 
fcadant  or  defendanu  shall  be  arreated  and  held  to 
nedal  haO,  and  wberna  the  ^tuttff  or  plaintifi 
uall  aot  rsGimr  the  amooot  <rftu  son  Ibr  which  ths 
daftiidaot  or  defendants  in  soch  sedons  shall  ban 
hm  so  amsted  and  held  to  special  hwi,  soch  de- 
fendant or  df  fandanu  ahall  bo  entitled  to  coMs  of 
•ait.  to  he  taxed  according  to  the  cuttom  of  the 
court  in  which  uch  action  tball  have  been  broogbt ; 
tnorided  that  it  shall  be  made  appear,  to  the  aatii- 
nfiiktt  of  tha  opart  la  wbicb  warn  action  ia  brought, 
npon  nodon  to  bo  aaade  ia  cooit  fat  that  purpose, 
sad  upon  hearing  the  partica  by  affidavit,  that  the 
plaiDtiff  or  plaiotiflb  in  each  action  had  not  anj  rea- 
sonable or  probable  cause  ibr  oausiog  the  defendant 
or  dafendanta  to  be  arrested'  and  held  to  special  bail 
in  aocb  amoont  aa  afiweaaid;  and  prondad  aoch 
conrt  shall  tlifraipoa,bf  s  rate  or  orwr  of  the  sams 
eont,  diiMtthu  soeh  costs  stall  be  aUowsd  to  the 
dslsBdaBtof  dsftadsats*" 


this  nature  (2).  The  defendant  should 
shew,  on  the  face  of  the  plaintiff's  account, 
some  palpable  overcharge  which  he  must 
have  known  to  be  unreasonable  when  made, 
to  enable  the  Court  to  come  to  the  deter- 
mination that  the  arrest  was  without  pro- 
bable cause.  There  is,  however,  nothing 
alleged  from  which  the  Court  can  draw 
any  such  inference. 

Mr,  SerjeMt  Jonetf  in  support  of  his 
rule.—* The  object  of  the  act  is  to  prevent 
Texa^us  arrests  where  there  is  a  clear 
and  absolute  want  of  probable  cause  for 
an  arrest  to  the  amount ;  it  is  not  confined 
merely  to  cases  where  no  debt  at  all  exists. 
In  Dronefield  v.  ^rcAer(d)  it  was  held, 
that,  where  there  are  cross-demands  be- 
tween parties,  and  the  balance  due  to  the 
plaintiff  does  not  amount  to  the  sum  for 
which  the  defendant  might  be  arrested, 
such  arrest  is  within  the  principle  of  this 
act,  and  must  be  considered  as  an  arreit 
without  any  reasonable  or  probable  cause. 
The  Court  there  said  (4)  that  the  effect  of 
the  statute  of  set-off  was  to  make  die  ba- 
lance really  due  the  debt  for  which  the 
arrest  ought  to  be  made.  The  only  ques- 
tion, therefore,  in  this  case  is,  whether  the 
plaintiff  had  reasonable  or  probable  cause 
for  holding  the  plaintiff  to  bail  .for  so  large 
a  sum  as  327/.,  afler  a  tender  of  the  pre- 
cise sum  afterwards  found  due  to  him  by 
the  arbitrator ;  this  feet  alone  is  sufficient 
to  support  the  application. 

Btf  the  Court. — We  are  of  opinion  that 
this  rule  ought  to  be  discharged.  The 
43  Geo.  3.  c.  46.  s.  3,  directs  that, 
where  the  plaintiff  shall  not  recover  the 
amount  for  which  he  has  held  the  defendant 
to  bail,  the  defendant  shall  be  entitled  to 
costs  of  suit;  provided  that  it  shall  be 
made  appear  to  the  satiafection  of  the 

(9)  See  the  caae  of  Turner  and  another  v.  Prince, 
(t  Moore  &  Payne,  905  ;  8.c.  7  Lair  Joura.  CP. 
7ft).  Lord  Chief  Justice  Best  there  said  (1 M.  &  P. 
310)  that  theCoort  could  not  say  that  the  defendant 
could  maintain  an  action  a^nat  the  plaintiff  for 
hariog  maliciou^if  arrested  hun  and  held  him  to  bail, 
and  that,  if  that  action  could  not  have  been  aucceas- 
fully  Boatained,  there  was  no  gronnd  wt  u  applioa- 
tioa  on  the  part  (tf  the  defendant  for  coats  nndactb* 
BtUate. 

(3)  5B.&A.5tS;  a.  c.  1 D.  &  &.  «r. 

(4)  5BtM.ft  Ald.914» 
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Court,  that  the  plaintiff  had  not  any  rea- 
sonable or  probable  cause  for  causing  the 
defendant  to  be  arrested  and  held  to  bail 
m  such  amount.  It  has  been  contended 
on  the  part  of  the  defendant,  that  the  only 
question  put  in  issue  by  the  statute,  is, 
whether  or  not  the  plaintiff  had  reasonable 
or  probable  cause  to  the  full  amount  for 
which  he  holds  the  defendant  to  bail.  But, 
when  there  is  a  debt,  and  the  defendant  is 
only  arrested  for  a  larger  sum  than  is  aflter- 
wards  found  to  have  been  due  to  the  plain- 
tiff, and  the  Court  is  called  upon  to  inter- 
fere, the  onus  of  shewing  the  malice  and 
want  of  probable  cause,  is  put  on  the  de- 
fendant. The  statute  does  little  more  than, 
instead  of  obliging  him  to  bring  an  action 
for  maliciously  holding  him  to  bail,  give 
the  defendant  an  opportunity  of  trying 
the  question  in  a  more  convenient  form ; 
still  the  evidence  must  be  the  same.  We 
do  not  see  anything  in  the  affidavit  of  the 
defendant  to  shew  that  there  was  no  rea- 
■onable  cause  for  his  arrest.  The  fact  of 
the  tender  by  the  defendant  of  250/.  and 
the  plaintiff's  refusal  to  receive  that  sum, 
rather  tends  to  shew  that  the  plaintiff  fairly 
supposed  himself  to  be  entitled  to  some- 
thing more.  The  argument  for  the  de- 
fendant assumes  that  the  fact  of  the  arrest 
after  a  tender  of  the  precise  sum  that  was 
afterwards  awarded  to  the  plaintiff,  is  alone 
sufficient  to  support  the  motion.  The  act 
does  not,  however,  make  that  a  ground  for 
an  application  to  the  Court ;  it  only  gives 
the  motion  in  cases  where  the  arrest  is 
made  without  reasonable  or  probable  cause 
to  the  extent.  The  affidavit  in  support  of 
the  motion  ought  to  contein  sufficient  to 
convince  the  Court  that  there  existed  no 
reasonable  cause  to  induce  the  plaintiff  to 
suppose  that  the  whole  sum  for  which  he 
held  the  defendant  to  bail  was  due  to  him. 
We,  therefore,  think  that  no  sufficient 
i^und  has  been  shewn  for  the  :q)pUcs* 
tion. 

Rule  ditcharged,  (5) 

(ft)  SSB  ndd's  Pneties,  9th  edh.  p.  98t-8.  whan 
ifl  the  nOeiftiBi  OB  Ois         in  odiMtsd. 


1829  ) 
Nov.  38.1 

Insolvent  Debtor  »i)ifc&«^  ^  km 
proved. 

Semble,  that  certified  copm  of.  the  petiium 
and  schedule,  and  of  the  order  of  the  Court, 
under  seal,  are  sufficient  evidence  of  the  dis» 
charge  of  the  partly  under  the  Insok/ent 
Debtors  Act. 

This  was  an  action  of  assumpsit  against 
the  acceptor  of  a  bill  of  exchange. 

The  defendant  pleaded  in  bar  his  dis- 
charge under  the  Insolvent  Debtors  AcL 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  Sittings  at  Guildhall  in  this 
term,  in  support  of  his  plea,  the  defendant 
produced  in  evidence  a  certified  copy  of  the 
petition  and  schedule,  and  also  what  was 
called  the  original  discharge  nnder  the  seal 
of  the  Insolvent  Court. 

A  verdict  having  been  fennd  Ibr  tho 
defendant, — 

Mr.  Serjeant  Bustell  now  moved  that  it 
might  be  set  aside  and  a  new  trial  liad,  on 
the  ground  that  the  docuraoits  produced 
were  not  the  proper  evidence  of  the  defto- 
dant's  discharge  under  the  act.  He  referred 
to  the  76th  section  of  the  7  Geo.  4.  c£7, 
which  enacts,  **  tliat  the  proper  officer 
the  Court  for  the  relief  of  Insolvent  Debtors 
shall,  on  the  reasonable  request  of  an^  such 
prisoner  as  aforesaid,  or  of  any  creditor  or 
creditors  of  such  prisoner,  or  his,  her* 
or  their  attorney,  provide  for  such  prisonefi 
creditor  or  creditors,  and  his,  her  or  thm 
attorney  requiring  the  same,  a  copf  or 
copies  of  such  petition  and  schedide,  ct 
of  such  part  thereof  as  shall  be  ao  re- 
quired ;  and  that  a  copy  of  sucb  peti- 
tion, schedule,  order,  ana  other  orders  and 
proceedings,  purporting  to  be  signed  by 
the  officer  in  whose  custody  the  sanne  shall 
be,  or  his  deputy,  certifying  the  same  to  be 
a  true  copy  of  such  petition,  schedule,  ordet« 
or  other  proceedings,  and  sealed  with  tha 
seal  of  iht  said  conrt,  riiall  at  aU  taaea 
be  admitted  in  all  coarts  whatever.  Sec,  as 
sufficient  evidence  of  the  same,  withoat  any 
proof  whatever  given  of  the  same,  furdwc 
than  that  the  same  is  sealed  with        wetA  «f 
the  said  conrt  as  aforesaid;**  and  lie  oon- 
toidedi  that  the  doenmait  pudnced  m  dia 


Digitized  by 


MICHAELMAS  TERM,  1829^ 


$9 


oi^^iwil  record  of  the'defendnnt's  di«chargo 
hy  tho  Insolvent  Debtors  Court,  could  not  be 
the  ori^nal  record  of  the  discharge,  but  ooly 
Mwh  a  certified  copy  ai  it  natiowd  in  that 
•ectioD. 

TAtf  Court  obeerved,  that  it  was  the  coiw 
Mailt  practice  at  chambers,  on  applicattons 
to  discbarge  out  of  custody  parties  arrested 
subsequently  to  their  discharge  under  the 
Iflsolvent  Debtors  Act,  to  produce  only  the 
petition  and  schedule  ;  and  they  said  that, 
though  this  m^kt  be  a  very  good  objection 
to  be  made  hereafter,  yet  that  the  plaintiff 
shotdd  have  produced  an  affidavit  to  shew 
that  the  document  produced  was  not  that 
nrhich  it  was  called. 

Rule  routed. 


18t9.      \  ASH-  AVD  WirX  AND  WATTS, 
Nov.  4.    5  COHUSOBf — OTB,  OOSUSIB. 

Fine — Passing  of. 

The  Court  permiited  «  Jme  to  pcui  as  of 
IMmty  term  1607,  onpaymait  of  the  Ki»g*$ 
$Uverf  npon  an  affidavit^  that  every  previout 
step  necessary  to  the  perfecting  the  foie  had 
been  duly  taken,  but  that  the  clerk  to  the 
soiickor  had  omitted  to  pay  the  King's  stieer, 
AavtNf  oAfcondnf  leUh  the  money,  a  fact  of 
fvAicA  the  partiee  remained  ignorant  v^U 
•nAtn  ttjm  days  of  lAe  prv«0R(  tern. 

Fine.  The  &ctt  disckned  by  the  affl- 
davitb  were  as  fdlow : — 

In  1 808,  Mr.  Ash  married  Miss  Watts. 
Mrs.  Ash  and  her  sister,  Lucy  Watts,  were 
nossessed  of  estates  in  the  counties  of 
Gloucester  and  Wilts.  By  indenture  of 
marrii^e  settlement,  Mrs.  Ash  and  Lucy 
Watts  settled  this  property  on  Mr.  Ash, 
for  life,  remainder  to  his  wife,  for  life,  re- 
mainder to  the  children  of  the  marriage, 
in  such  proportions  as  they,  Mrs.  Ash  and 
her  sister,  should  appoint,  pursuant  to  a 
power  reserved  by  ue  deed.  In  Tjriiiity 
term  1807,  a  fine  was  levied,  to  enure  to 
the  ttsea  of  the  settlement.  This  fine  pro- 
ceed^ as  far  as  the  allocator,  and  the 
King's  silver  was  oomponnded  for,  and  the 
jnaney  given  by  the  attorney  to  his  elerl^ 
ihat  it  might  be  paid,  and  the  finepassedf 
but,  the  desk  abscoadiDg  with  the  mwey, 
4lw  fiot  wMBot  cmpkisdi  of  whwb iMt 


the  parties  remabwd  ignorant  until  within 
a  fbw  days  of  the  present  term.  Mrs.  Ash 
and  Lucy  Watts  made  appointments  in 
favour  of  Mr.  Adi's  children,  and  were 
boUi  since  dead. 

llie  affidavit  in  support  of  the  aptdiear* 
tion  stated  that  all  the  children  were  of 
age  and  conseating. 

Mr.  Serjeant  Toddy,  on  a  former  day, 
moved  that,  upon  payment  of  the  King's 
silver,  the  fine  might  be  permitted  to  pass 
as  of  Trinity  term  1807.  In  support  of 
bis  motion,  he  referred  to  the  foUowing 
authorities: — Mouie,  plaintiff;  Eyiee  and 
wifBt  deforciants  (1),  where  the  clerk  of  an 
attorney  employed  to  levy  a  fine  absconded, 
and  the  papers  were  mislaid,  and  the  Court 
permitted  the  fine  to  be  afterwuda  per- 
fected, although  the  thne  allowed  hy  the 
nde  of  Court  had  been  exceeded,  f^ner't 
4bridgmetU{i\  where  it  ia  said,  that, 
"  if  baron  and  feme  levy  a  fine,  and  die 
conusance  is  taken  six  days  before  Easter 
terra,  7  June,  and  the  writ  of  covenant  is 
returned  15  Paschce,  which  was  the  8rd  of 
May ;  and  the  baron  dies  on  tlie  9th  of 
May,  the  King's  silver  not  being  entered, 
yet,  if,  upon  examination,  it  appeara  that 
the  clerk  had  entered  the  King's  silver  in 
paper  before  any  exception  token  to  it, 
and  that  now  he  had  entered  the  Kiag'a 
■ilver  upon  the  back  of  die  writ  of  oore* 
nant,  as  it  ought  to  be,  the  fine  AaH  not 
he  Staid.  Booth's  Ceue,  7  Jac.  per  Cvr, 
prteter  Foster ;  for,  when  thn  is  entered,  tt 
bat  relation  to  the  return  of  the  writ  sf 
covenant."  Again  (8):  "  A  feme  coven, 
one  of  the  conusors,  died  after  the  caption, 
and  after  the  teste,  bat  before  the  return 
of  the  writ  of  covenant,  and,  a  caveat  bang 
entered,  it  was  insisted  that  the  King's  sil- 
ver was  not  paid  befi»e  the  wi&'s  death, 
and  therefore  the  fine  ought  not  to  pais; 
But  it  was  answered,  that  fines  are  eom- 
moa  assurances,  and  that  the  acknowledg- 
ment makes  the  fine  complete,  and  that 
the  King's  silver  is  the  fine  pro  licentia 
afteaendr,  which  is  die  w-«^&w  paid  at 
the  Alienation-office,  and  for  whidi  a  re- 
ceipt was  indorsed  cm  the  writ  of  coveamtt 
and  is  not  part  of  the  post-Jine,  which  is 
sever  collected  till  after  the  fine  is  CMa> 

(1)  1  B.  Moore,  196. 

it)  'nt."?iaB,"(«;)iitl. 

(9)  Via.Al«^  liu  "iias,"  (Q.l.)plt& 
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pleted :  and  the  Court,  af^er  consideration, 
was  of  that  opinion,  and  ordered  the  fine 
to  pass.   Barnes's  Notes,  C.  B.,  143,  Har- 
nets  V.  Mickleihnaite."    So  (4):  "  A  year 
having  elapsed  since  the  caption  of  a  fine* 
it  was  stopped  at  the  King's  Silver  Office, 
for  want  of  an  affidavit  that  the  parties 
were  living,  and*  mie  of  the  conusors  being 
dead,  application  was  made  in  the  Trea- 
sury* to  the  Judges,  to  strike  him  out,  and 
that  this  fine  might  pass  as  to  the  other, 
which  they  denied,  but  made  m  rule,  that 
the  surviving  conusor  shew  cause  why  the 
fine  should  not  pass  generally,  as  to  all  the 
pftrties ;  and,  upon  affidavit  of  service,  the 
rule  was  made  absolute.    Barnes's  Notes, 
C.B.,  Colton  V.  Baylie." 
He  also  referred  to  Bacon's  Ahridg' 
■  ment  (5),  where  it  was  said :  "  If  the  conu- 
sor dies  before  the  King's  silver  be  entered, 
the  fine  is  voidable,  and  may  be  reversed 
by  writ  of  error ;  because,  this  being  given 
pro  /tceHfia  coMordendit  the  agreement  of 
the  parties  is  not  to  be  admitted  as  the 
judgment  of  the  court  till  it  be  paid  and 
entered  ;  and,  consequeDtly,  if  the  conusor 
dies  before  that  be  done,  the  fine  is  erro- 
neous, as  a  judgment  given  in  an  adver- 
sary suit  after  the  death  of  one  of  the  liti- 
gating parties ;  but  this  is  to  be  under- 
stood with  this  distinction,  that,  where  it 
appears  by  the  record  itself  that  ^e  King's 
sUver  was  paid  after  the  death  of  the  conu- 
sor, then  the  fine  is  erroneous ;  but  when, 
after  the  conusance  made,  the  conusor  dies 
before  the  King's  silver  is  paid,  and  after 
his  death  the  King's  silver  was  paid,  and 
entered  on  a  writ  of  covenant  retnmaUe 
the  term  precedent  his  death ;  as,  if  baron 
and  feme  make  conusance  before  commis- 
sioners the  SOth  of  March,  the  feme  dies 
the  day  following,  and,  upon  a  writ  of  co- 
venant made  returnable  the  Hilary  term 
precedent,  the  King's  silver  was  entered  of 
that  term,  and  the  fine  was  adjudged  to 
stand;  for,  where  there  does  not  appear 
an  error  on  the  face  of  the  record,  the 
Judges,  in  fiivour  to  fines,  which  so  much 
strengthen  men's  titles, '  and  quiet  their 
possessionfl,  have  always  supported  them, 
and  would  not  snflfer  the  entering  the 
King's  silTW  after  the  parties^death,  to  be 
examined,  when  it  appeared  by  the  record 

M  Viii.Abr.Tit  "riii«»(Q.«.)pI.4. 
<fr)  TU.  •*  Fines  aad  lUoffMnM,"  (JL> 


itself  that  the  fine  was  completed,  as  a  fine 
of  the  term  precedent  the  death  of  the 

conusor. 

"  The  other  parts  of  the  fine  are  the 
foot  and  note  of  it ;  the  foot  of  the  fine 
runs  thus— //icec  est  faiaUs  concorcHa  facta 
apud  Wetttn.  in  Curia  Domim  Regis,  &&, 
and  mentions  the  day,  year,  and  pUoe,  and 
befinre  what  justices  the  conusance  was 
taken. 

*'  The  note  of  the  fine  is  no  more  dian 
a  docket  taken  by  the  Cbirographer,  flom 
which  he  transcribes  the  indentures  which 
are  delivered  to  the  party  to  whom  the 
conusance  was  made ;  and,  when  this  is 
done,  the  fine  is  said  to  be  ingrossed. 

"  A  fine  was  thus — HtEc  est  Jtnalis  eon- 
eordia  facta  in  Curia  Re^is  apud  WeHm* 
a  die  Sancla  Mickaelis,  tn  tres  Septiman, 
anno  decimo  WUUelmi  TertH^  coram  Tkom* 
Trevor,  &c.,  and  postea-  tn  crast.  Sandrn 
Trimtat*  1  Jmnee  eoReew.  etrecordai.  cwnm 
eiiadem  justiciar. ;  so  that  the  concord  of 
the  fine  was  of  one  term,  snd  the  RaordaU 
of  the  term  feUowin^ ;  and  the  qneaUon 
was,  of  which  term  this  shall  be  aaid  to  be 
a  complete  fine ;  and  it  was  held  to  be 
a  fine  of  the  term  in  which  the  c<»cord  was 
made,  and  that  the  conoordia  facta  in  Cmria 
is  the  complete  fine." 

Car.  ade,  ndt. 

The  Lord  Chief  Justice  now  said,  diat 
the  Court  had  looked  into  the  affidavits,  and 
into  the  authorities  referred  to,  and  they 
thought  it  reasonable  that  the  fine  dwold 
pass  as  prayed ;  and  that  the  rule  diottld 
be  drawn  up,  "  on  reading  the  affidavt^" 
which,  his  Lordship  said,  would  be  filed  in 
the  Kmg's  SUver  Office. 


NOV.WJ  "OHTHODS. 

Venue — When  retaiiwd. 

In  an  action  for  a  ArauA  ^  |imnw  ^ 
marriage,  the  defendant  having  obtained  a 
nde  nisi  to  change  the  vraue  from  L.  to 
on  the  usual  affdmii,  that  the  plm»Ui§  '*  caiu$ 
of  action  arose  in  D.,  and  not  elteahere— 
the  Court  discharged  tkentU,em  tJm  defof 
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dmt*t  loulertaiMg  to  gioe  material  eviiienee 
m  X.|  or  in  the  next  a^nnag  camty  ( Mid' 
ditKK ),  t<  appearing  that  the  ktleri  contain- 
img  the  promiet  on  wAicA  the  action  was 
fnmdeit  wera  written  in  the  eomty  of  2).,  but 
remaed^Aeptem^inMidtUaex, 

Tbis  was  an  action  for  a  breach  of  pro- 
raUe  of  mafriage.  The  promiaes  were 
contained  in  letters  written  by  the  defendant 
at  Devonport,  and  received  by  the  plaintiff* 
in  Middlesex. 

Mr,  Serjeant  Wilde,  on  a  former  day  in 
this  temij  obtained  a  rule  nui  to  chuge 
die  venue  from  Londota  to  DoTonshire,  on 
the  usual  affidavit  that  the  cause  of  action, 
if  an^f  arose  in  the  county  of  Devon,  and 
not  in  London,  or  elsewhere  out  of  the 
county  of  Devon.  , 

Mr,  Serjeant  Merewether  now  shewed 
cause. — ^The  £ict  of  the  letters  having  been 
received  by  the  plaintiff  in  Middlesex,  is  an 
answer  to  the  defendant's  affidavit  that  the 
cause  of  action  arose  in  the  county  of  Devon, 
and  not  elsewhere.  In  Neale  v.  Nevillt  and 
Savory  v.  Spooner  (1),  it  was  held,  that, 
where  the  defendant  has  obtained  a  rule 
mil  to  cbawe  the  venue  from  A.  to  B.,  and 
tlie  plaintiff  avers  that  the  cause  of  action 
arose  partly  in  B.  and  partly  in  C,  the 
Court  will  discharge  the  rule,  on  the  plain- 
tiff's undertaking  to  give  material  evidence 
in  A.  or  C.  So,  in  Pomlt  v.  Rich  (3),  it 
was  held,  that,  if  the  plaintiff  lays  the 
venue  in  the  county  of  A.,  where  no  part  of 
the  cause  of  action  arose,  and  the  defen- 
dant moves  to  change  it,  on  the  usual  affi- 
davit that  the  cause  of  action  arose  in  the 
county  of  B.  and  not  elsewhere,  which  the 
plainttff'  falsi6es  by  an  affidavit  that  the 
cause  of  action  arose  partly  in  the  county 
of  B.  and  pardj  in  the  county  of  C,  the 
]^ntiff  may  retain  the  venue  upon  an  alter- 
naUve  undertaking  to  give  material  evi- 
dence either  in  A.  where  the  cause  did  not 
arise,  or  in  C.  where  it  did  arise :  and  in 
Smith  V.  Walker  {S),  where,  in  an  action  for 
a  breach  of  promise  of  marriage,  the  de- 
fendant had  obtained  a  rule  nisi  to  change 
thevenue  from  A.  to  B.  on  the  usual  affida- 
vit the  pluntiff*  undertook  to  give  material 
evidence  in  C.   So,  here,  this  rule  may  be 

(1)  t  Musli,  m ;  •.  e.  6  TunL  56S. 
(t)  «  Mmli,494;  s,c  7  Ttuot.  178. 
SB.  Mooes,  64. 
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discharged,  on  the  pluntiff's  undertakil^  . 
to  give  material  evidence,  either  in  die  idao^ 
where  the  venue  was  originally  laid  (Lon- 
dtm),  or  in  the  cotmty  next  adjoining. 

Mr.  SerjeaiU  JVUdtf  in  support  of  his 
rule.— Where  it  appears  in  such  a  case  as 
this,  that  the  cause  of  action  arose  partly  in 
one  county  and  partly  in  another,  mere  the 
Court  will  allow  the  undertaking  to  be  in  ■ 
the  alternative,  as  si^gested ;  but  here  it 
does  not  appear  that  there  is  any  evidence 
to  be  given  in  the  county  where  the  venue 
was  originally  laid.  The  affidavit  on  the 
part  of  the  ^aindff  is  merely  argumenta- 
tive: he  has  not  brought  himsdf  within 
the  rule. 

But  tfte  Court  said,  that  they  could  not 
distinguish  the  case  otPomll  v.  Rick  troax 
the  present ;  and  that,  on  the  authority 
of  that  case,  the  rule  most  in  like  manner 
be— 

Ditehargedi^), 


18S9.  > 

KOV.23.    }  '«LDEEt,.RAy. 

Evidence — Wha-e  the  contra^  is  ra  ivri<- 
i»g.  \ 

In  an  action  for  work  and  Az&our,  after 
the  plaintiff's  case  was  closed,  the  defendant 
offered  in  evidence  a  written  contract,  which, 
it  was  alleged,  contained  the  terms  of  the 
dealing  between  the  parties,  mtd  differed  from 
the  case  proved  by  partd  testimony  for  the 
plcuHtiff;  biU,  it  being  imstamped,  he  was  not 
allowed  to  produce  it.  On  a  motion  Jbr  a 
nonraif,  on  the  ground  that  tlte  written  tnstru'. 
ment  containing  tite  terms  of  the  amtractf, 
was  part  of  theplmntiff's  case,  and  ought  to 
have  &M»  produced  by  Aim,  being  (Ae  besC 

(4)  Sm  the  cue  of  Tallent  v.  Morten  (1 M.  &  P.' 
188;  B.c.6Z<aw  Joara.C.P.51),  where, ia  UMtioa 
tot  a  Hhel  eoncuned  ia  a  letter  written  in  BvcUng- 
hanuhire,  th«  Coort  allowad  the  veoun  to  ba  dtsagM 
frooL  Loadoa  to  thtt  emntv,  on  the  neoel  affidavit 
Uwt  the  phtntiff'i  cmse  of  action  (if  any)  arose 
there;  itnotapptarimgthatthslstUrwatvMiAmicr 
einutattd  in  a  difftrait  nmnty  .■  and  Mr.  JoMioa 
Gaaelee  there  said  (t  M.  ^  P.  190)— <•  The  gene- 
ral  rule  is,  that  the  reane  in  aa  actioa  for  a  libel 
cannot  be  changed,  if  it  be  writtsa  in  one  oonaty  awf 
wtit  into  atutlm;  aa  the  dsfeadsat  csnoot  ia  sucb  caaei 
■wear  that  the  canse  tt  ttAan  wm  wholly  ia  the 
9MBty  when  itmawiittra.'* 
K 
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inMiintf  irfflr  i — '-r" ;  or  for  a  nm  trials 
Tim  Cam*  r^fimi  to  moiuwI  tkt  plaml^, 
hat  din^td  a  mm  trials  on  paywmnl  of  cottt, 
in  order  to  gioe  tkt  defendant  tm  opporttmi^ 
ofeettimg  mp  the  comtnut  didy  ilan^oed. 

Hui  was  an  action  of  assnmpsit  f<» 
work  and  labour  in  the  printing  of  certain 
cotton  goods  for  Uie  defendant. 

At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  Sittings  at  Guildhall  before  the 
last  terra,  it  qtpeared,  that  one  Aldrtch 
had  carried  on  die  business  of  a  calico- 
printeri  to  wUch  Ae  plaintiff  had  succeed- 
ed early  in  January  last ;  that  Aldrieh  had 
previotuiy  been  employed  by  the  defen- 
dant to  print  goods  on  certain  terms  agreed 
OB  betvreen  them ;  that  the  defendant  was 
Ae  htrfder  of  a  biU  of  whieh  Aldrieh  was 
the  draweri  and,  in  December,  whilst  the 
business  was  eajried  <m  by  ^drich,  had 
sent  a  lai^e  quantity  of  goods  to  be  print- 
ed; that,  benwe  the  business  was  trans- 
ferred to  the  plaintiff,  a  portion  of  these 
goods  was  printed,  and  oUier  part  in  pro- 
msd;  and  that  a  ctHindarwle  part  of 
mem  was  fipahed  aioee  die  buaineBS  bsd 
passed  to  the  hands  of  the  plaintiff. 

Xlie  Pendant  claimed  a  right  of  set-off 
on  account  of  the  bill  (which  was  admit- 
ted), and  paid  into  court  1202.,  to  cover 
the  excess ;  and  it  was  contended  that  his 
contract  as  to  part  was  with  Aldrieh,  and 
not  with  die  plaintiff.  It  was  also  attempt- 
ed to  be  shewn,  that,  as  to  the  remainder, 
die  work  was  performed  under  a  written 
otmtnct,  which  the  dtftndant  produced ; 
and  a  witneis  stated  diat  die  defendant 
lefiiied  to  send  any  nune  goods  to  be 
printed  untQ  the  memorandum  was  given 
to  him;  but,  this  memorandum  being  ob- 
jected to,  on  die  part  of  the  plaiatuT,  on 
die  grotmd  of  its  not  being  stamped,  it 
was  rejected:  whereup<m  a  verdict  was 
fimnd  for  the  i^ntiff— damages  239^ 

Mr,  Serjamt  WUdtt  on  a  former  day  in 
diii  term,  obtained  a  rule  nin  that  this 
verdict  might  be  set  aside,  and  a  nonsuit 
entered,  or  a  new  trial  had,  oo  the  gronndsi 
that,  without  the  memorandum,  there  was 
no  evidence  to  go  to  the  ynxjt  (>f  >  contract 
between  the  plainUff  and  defendant;  and 
diaC,  diere  being  an  agreement  in  writingt 
^  pUntiff  waa  bound  to  produce  it,  diat 
being  die  real  evidesce  of  die  oontraet. 


He  referred  to  the  case  of  Vmottd  t. 
Cok  (1  )t  where,  it  appearli^;  diat  die  agree- 
moit  between  the  pardes  had  been  re- 
duced into  writing.  Lord  Traterden  held, 
that  the  plaintiff  must  be  nonsuited,  unless 
he  produced  it. 

Mr.  Serjeant  Toddy  now  shewed  cause. — 
This  case  is  not  at  all  within  the  principle 
of  VinctrU  t.  Cole»  There,  the  memoran- 
dum came  out  as  part  of  the  plaintiff's 
case,  on  the  cross-examination  of  one  of 
his  witnesses; — ^whilst  here,  it  was  not 
offered  as  an  ol^eetion  to  the  admissibOity 
of  the  plaintiff's  endeace,  but  was  merely 
produced  for  the  purpoee  of  lettii^  in  the 
defence.  It,  therefore,  became  part  of  the 
defendant's  case,  and  he  could  not  be  en- 
titled to  use  it,  it  being  unstamped.  In 
Reed  t.  Deere,  Mr.  Justice  Littledale 
says(2) — If,  indeed,  aplaintiff  get  through 
his  case  without  giving  the  defendant  any 
opportunity  of  mentioning  the  written 
agreement,  the  latter  most  produce  and 
he  cannot  avail  himself  it  unless  it  be 
duly  stamped and  in  Rob  t.  tke  InhdH- 
tmtt  of  Rawden{S)t  where,  npcn  die  trial 
of  an  appeal,  the  appellanta  havii^  proved 
diat  die  pauper  occupied  a  tenement  of 
lOl.  per  annum,  and  paid  rent  and  taxes 
for  the  same,  the  respondents,  in  order  to 
shew  that  the  pauper  was  net  the  sole 
tenant,  attempted  to  prove  by  parol,  that 
the  premises  were  let  to  the  pauper  and 
two  other  persons:  but  witness,  on 
cross-examination,  having  stated  that  the 
lettii^  was  by  a  written  instrument,  the 
Court  held  that  it  could  only  be  proved 
by  the  production  of  that  instrument, 

Mr,  Serjeant  Witdet  in  suf^rt  of  his 
rule. — ^As  to  that  parjt  of  the  work  whidi 
was  done  under  the  contract  with  Aldridi, 
the  plaintiff  was  not  entitled'torecover;  and 
for  that  which  was  done  by  the  defendant, 
it  having  been  done  under  a  written  con- 
tract, the  ^aintiff  could  not  recover  on  an 
implied  assumpsit.  There  was  no  evidence 
to  go  to  the  jury,  to  charge  die  plaintiff 
wim  any  contract  to  pay  the  plaintiff ;  die 
agreement  was  part  of  the  plaintiff's  case, 
and  he  was  bound  to  give  it  in  evidence. 
In  Reed  v.  Deere,  where  a  party  dedared^ 

(1)  3CBr.'&P.481;       1  lfoo,fc  BCSSTj  i,& 
7I«w  Joorn.  K.B.  ISO. 
(S)  r  Bub.  &  CreM.  ff61. 
(3)  aid, 706;  acrLaw  j9am.H.C.«S. 
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upon  two  written  tgreements,  by  tbft  M- 
ctmd  of  wbicb  variatiofu  were  toada  in  tbe 
first;  and  there  were  alao  counts  npcfn 
each  separately — it  appeared,  when  the 
instruments  were  produced  in  evidence  by 
the  plaintiff,  that  the  first  only  was  stamp- 
ed—and it  was  held  that  the  second  could 
not  be  read  in  evidence  to  support  the 
plaintiff's  case,  but  might  be  looked  at  in 
order  to  ascertain  whether  the  first  was 
altered  by  it ;  and  that,  therefore,  the  plain- 
tiff could  not  exclude  the  second  agree- 
ment, and  proceed  upon  the  counts  setting 
out  die  first  only.  Mr.  Justice  Baylev 
there  said-— **  In  #WneA  t.  Patfeii(4)  it 
was  established,  that,  if  tbe  parties  to  an 
i^p^ement,  after  they  have  signed  it,  in- 
troduce an  alteration  which  cannot  be  read 
in  evidence  for  want  of  a  stamp,  still  the 
old  agreement  is  at  an  end:"  and  Mr.  Jus- 
tice Holroyd  said — "  It  has  been  urged 
that  the  new  agreement  could  not  be  re- 
ceived in  evi^nce  at  all,  eithet  for  or 
against  the  plaintiff.  But,  although,- under 
such  circumstances,  the  Court  cannot  notice 
the  particulars  of  the  agreement,  it  may 
take  notice  that  an  agreement  has  been 
made  relatii^  to  the  subject-matter  of  Ute 
action.  It  is  every  day's  practice,  when  a 
witness  gives  parol  evidence  of  a  contract, 
to  ask  whether  it  was  reduced  into  writing. 
If  he  says  it  was,  the  Court  must  take 
notice  of  the  existence  of  that  writing,  and 
require  it  to  be  produced.  And,  if  it  be 
not  stamped,  it  cannot  be  read  in  evidence, 
and  the  pluntiff'a  case  fkils."  Neither 
that  case,  nor  the  case  of  Tht  King  v.  the 
Tnkabitants  of  Rawden,  have  any  bearing 
on  the  present.  In  the  latter,  Mr.  Justice 
Bayley  said — "  There  can  be  no  doubt  that 
a  may,  by  keeping  out  of  view  a 

written  instrument,  make  out  by  parol 
testimony  a  primd  facie  case  of  tenancy ; 
and  then  that  it  lies  on  the  opposite  party 
to  rebut  the  prhnd  facte  case  so  made  out. 
Here,  a  primd  facie  case  was  made  out  by 
the  appellants.  The  respcmdents  attempt- 
ed to  vary  that  case  by  proving  that  in 
fact  the  ^tremises  were  let  to  the  pauper 
jdndy  with  two  others ;  but  that  letting 
was  by  a  written  instrument.  It  is  quite 
clear  that  it  could  be  proved  only  hv  the 
p  rodttction  of  the  written  instrument.  la 

(4)  iClBipb.  M. 


it  less  proved  diftt  ttte  W«rk  in  this  e>i*wts 
done  under  a  written  contract,  beeauae  Aat 
paper  waa  produced  by  the  defendant, 
than  it  would  have  been  if  produced  by  the 

plaintiff?  It  was  not  necessary  for  the  de- 
fendant to  produce  the  memorandum,  if 
he  was  in  a  situation  to  prove  by  oral  tet- 
timony  that  the  terms  of  the  agreement 
were  reduced  into  writii^;  On  the  defen- 
dant's riiewing  that,  the  plaintiff  was  bound 
to  prodnee  it  before  he  could  be  entitled 
to  recover.  PhKoit  r.  CUe  a  expresi^ 
in  point. 

By  ike  C(mrt,'~'We  thfaik  thst  the  rale, 
so  far  as  it  calls  on  the  Court  to  grant  ft 
new  trial  on  the  ground  that  there  was  no 
evidence  to  go  to  the  jnry  of  a  contract 
between  the  plaintiff  and  defendant,  should 
be  discharged.  The  cottons  were  sent  to 
the  works  to  be  printed  whilst  those  works 
were  in  the  possession  of  Aldrich ;  but  fer 
the  greater  part  of  the  work  was  done 
whilst  the  plaintiff  was  in  possession.  It 
was  left  to  the  jury;  and  they  fennd  that 
there  was  a  contract  with  the  present  plaii^ 
tiff.  There  was  eridence  cnwng^  to  go  to 
thejury. 

The  second  objection  Is,  liiht  it  appeared 
on  the  defendant  s  evidence,  that  Uiere  was 
some  contract  reduced  into  writing  haviiw 
a  relation  to  the  cause  of  action,  which  it 
was  contended  that  tbe  plaintiff  ought  to 
have  produced  as  patt  of  his  case.  Thiis 
written  instrument,  not  being  stamped,  the 
defendant  was  not  permitted  to  ^waue«. 
On  the  best  consiwration  we  have  been 
able  to  give  to  die  case,  we  think  it  was 
incumbent  on  the  defendajat  to  prove  the 
existence  of  this  memorandum,  by  diewii% 
it  properly  stamped.  It  has  bees  con- 
tended, that,  if  it  be  shewn  that  the  con- 
tract which  the  plaintiff  seeks  to  enforce 
has  been  reduced  into  writing,  it  makes  no 
difference  whether  this  appears  on  the 
cross-examination  of  thtf  plaintiff'ii  wit- 
nesses, or  by  the  evidence  of  the  defen- 
dant. But  uie  difference  we  take  to  be 
this — if  it  appear  on  the  evidence  of  the 
plaintiff  that  there  is  a  written  contract 
the  absence  of  that  writing  ia  a  defect 
which  he  is  bound  to  supply;  whereaSf 
when  it  appears  1^  die  pKrofevidenee  of 
the  defendant,  die  defendant  ia  bound  to 
sttbatantiate  hil  iljtilllii  Aejprodne- 
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tioD  of  the  instrument:  otherwise  there 
would  be  this  inconvenience — a  plaintiff 
might  be  nonsuited  on  the  mere  assertion 
of  a  witness,  that  there  was  an  agreement  in 
.wrttii^  touching  the  subject-matter  of  the 
-.action;  when,  if  produced,  it  might  ap- 
.pear  to  be  perfectly  consistent  with  the 
dw  plaintiflTa  ease.  Mr.  Justice  Littledale 
.says,  in  Reed  v.  Deere,  that,  "  if  a  plaintiff 

Set  dirough  hts  case  without  givii^  the 
efendant  any  opportunity  of  mentioning 
the  written  agreement,  the  latter  must  pro- 
duce it,  and  he  cannot  avail  himself  of  it 
unless  it  be  duly  stamped."  Rex  v.  the 
Inhabitanlt  ofRawden  establishes  the  same 
principle.  The  case  of  Stephens  t.  Pin- 
ney  (5)  in  substance  and  effect  agrees  with 
the  present.  There,  in  an  action  for  work 
and  labour,  the  plaintiff  having  proved  the 
value  of  the  work  done,  and  closed  bis 
case,  one  of  the  defendut'a  witnesses  swore 
.  that  there  waa  a  memorandum  in  writii^ 
containing  an  estimate  of  the  prices  at 
which  the  work  waa  to  be  performed,  and 
produced  a  copy  in  the  handwriting  of  the 
plaintiff,  but  unstamped,  and  not  signed 
by  either  the  plaintiff  or  the  defendant — it 
waa  held,  that  the  plaintiff  was  not  thereby 
-precluded  from  recovering  on  the  common 
counts,  as  it  did  not  appear  whether  or  not 
the  original  memorandum  was  in  exist- 
ence ;  and  that,  as  the  defendant  had  given 
no  notice  to  produce  it,  the  testimony 
should,  at  all  events,  have  come  from  one 
of  the  plaintiff's  witnessei  on  cross-exami- 
nation. Mr.  Justice  Dallas  there  said — 
"  It  is  dear,  if  it  bad  ameared,  as  part  of 
the  plaintiff's  case,  that  there  was  an 
agreement  in  writing  regulating  the  price 
and  terms  of  the  work  to  be  performed,  he 
must  have  produced  it;  and,  when  pro- 
duced, it  could  not  have  been  received  in 
evidence,  being  unstamped ;  and  the  plain- 
tiff then  must  have  been  nonsuited.  The 
plaintiff,  however,  had  made  out  his  caae ; 
but  it  appeared,  in  the  course  of  the  evi- 
dence of  one  of  the  witnesses  for  the  de- 
fendant, that  there  waa  a  written  agree- 
ment. In  proring  the  existence  of  the , 
written  agreement,  it  turned  out  to  be  un- 
stamped, and,  therefore,  inadmissible  in 
evidMice,  and,  conseqoently,  not  to  amount 
'to  an  agreement.  The  evidence  only  goes 
to  shew,  that  a  paper  not  properly  stamped 

.      .  (5)  «^BIoom,349,. 


is  in  existence."  The  case  of  VUieeid-t, 
Cole  is  not  inconsistent  with  this.  That 
was  an  action  for  work  and  labour,  and  one 
of  the  witnesses  for  the  plaintiff,  a  sur- 
veyor, who  proved  that  the  work  had  been 
done,  stated  that  a  written  agreement  had 
been  drawn  np  and  signed  by  the  parties ; 
this  agreement  waa  produced,  but  was  not 
stamped — Lord  Tenterden  thereupon  di- 
rected a  nbnsuit,  which  the  Court  after- 
wards refused  to  set  aside.  In  Strother  v. 
Barr,  Mr.  Justice  Park  said (6),  "that 
parol  evidence  of  the  contents  of  a  written 
instrument  cannot  be  given,  where  the  c«i- 
tract  contained  in  such  instrument  is  the 
subject  of  the  suit ;  because  the  tervu  of 
the  agreement  must  depend  on  the  written 
instrument."  In  Doe  d.  Sir  Mark  Wood  v. 
Morris{7),  cited  in  Strother  v.  fiarr(8),  it 
was  held,  that,  in  ejectment,  the  landlord, 
having  proved  payment  of  rent  by  the  de- 
fendant, and  half  a  year'a  notice  to  quit 
given  to  him,  cannot  be  tuned  round  by 
his  witness  proving,  on  cross-examination, 
that  an  agreement  relative  to  the  land  m 
guestioR,  the  contents  of  which  the  witness 
did  not  know,  was  produced  at  a  former 
trial  between  the  same  parties,  and  was, 
on  the  morning  of  the  trial,  seen  in  the 
hands  of  the  plaintiff's  attorney ;  no  notice 
having  been  given  by  the  defendant  to 
produce  Uiat  paper:  for,  though  it  might 
be  on  agreewKiU  reltUive  to  the  umd,  it  ro^t 
not  a0bct  the  subjiect-matter  of  the  action, 
nor  even  have  bem  made  between  those 
mrUes.  In  Rex  v*  Rawdent  Mr.  Justice 
Bayley  said — "  The  re^ndents  attempted 
to  vary  the  appellants*  case  by  proving  that 
in  fact  the  premises  were  let  to  the  pau^ 
jointly  with  two  others  \  but  that  lettuig 
was  by  a  written  instrum»t.  It  is  quite 
clear  that  it  could  be  proved  only  by  the 
production  of  the  written  instrument.'  It, 
therefore,  seems  to  us,  that,  this  agreement 
coming  out  of  the  hands  of  the  deiendai^ 
and  not  appearing  from  the  cross-exami- 
nation of  tlie  plamtiff*B  witnesses,  the  de- 
fendant cannot  have  the  benefit  of  it  to 
destroy  the  plaintiff's  evidence;  and  that 
die  Lord  Chief  Justice  did  right  in  refus- 
ing to  receive  it  unstamped. 

(6)  jBbg.144;  tM.ftF.flfli  S.c6l«r  J. 
CP.  <49. 

(f)  it  East,  «37. 

(8)  iif.ftp.tigt 
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Ab,  however,  the  agreement,  if  pro- 
duced, might  hare  a  considerahle  hearing 
on  the  case,  the  defendant  should  have  an 
opportunity  of  producing  it.  We.  there- 
fore, think  that  there  should  be  a  new  trial, 
on  payment  of  costs. 

Rule  abtolute  accor^ngly. 


Hot.  24.  J  wm«. 
Insolvent  Debtors — Effect  of  Ditcharge. 

In  replevin,  interlocutory  judgment  waa 
signed  against  the  defendant  for  want  of  an 
atowry.  The  defendant  mas  afterwards 
arrest  by  another  creditor,  and  ohtmned 
his  ^charge  under  the  Insolvent  Debtors 
Act,  After  the  discharge,  the  plaintiff  ex- 
ecuted  a  writ  of  inquiry,  and  issued  a  fi.  fa, 
for  the  amnutt  of  damages  and  costs — The 
Court  refused  to  set  asiSs  the  G.  {a. far  inv- 
gularity,  holding  that  the  judgment  was  not 
suck  an  ascertained  tM>t,  at  tki  time  of  the 
itt^arisonment,  as  to  be  affected  by  the  insol' 
vent's  Recharge. 

This  was  an  action  of  replevin.  Inter- 
locutory judgment  waa  signed  by  the  plain- 
tiff for  want  of  an  avowry.  On  the  88th 
of  April  last  the  plaintiff's  attorney  deli- 
vered to  the  defendant  his  bill  of  costs. 
On  the  S9th,  the  defendant  was  arrested 
by  another  creditor.  On  the  16th  of  June, 
be  obtained  his  discharge  under  the  Insol- 
vent Debtors  Act.  The  ^aintUTs  name 
was  inserted  in  the  achednle.  as  a  creditor 
for  the  amount  of  the  bill  of  costs  delivered 
by  the  attorney  to  the  insolvent.  On  the 
2Sd  of  May.  he  served  the  plaintiff  with 
a  copy  of  the  order  for  his  discharge.  On 
the  10th  of  October,  the  plaintiff  gave  the 
defendant  notice  of  the  execution  of  a  writ 
of  inquiry  in  this  action ;  and  afterwards 
signed  final  judgment  and  issued  a  f!.^ 
thereon,  under  which  he  took  the  defen- 
dant's goods. 

Mr.  Serjeant  Merewether,  on  a  former 
day,  obtained  a  rule  calling  on  the  pluntiff 
to  ahew  canse  why  this  execution  should 
not  be  act  aside  tor  irregularity,  it  having 
issued  after  the  defendant's  discharge. 

Mr,  Serjeant  Wilde  sbenred  cause. — Until 
final  judcpnent  is  signed,  dtere  is  no  debt 


capable  of  being  released  by  the  discharge. 
There  is  nothing  in  the  act  to  relieve  a 
party  from  a  claim  for  unliquidated  da- 
mages.   In  Hilton  T.  }Vorrall(l),  it  was 
held,  that  a  debt  depending  upon  a  contin- 
gency at  the  time  of  a  party's  discharge 
under  the  Insolvent  Act  18  Geo.  S.  c.  52, 
was  not  thereby  discharged.    In  Lloyd  v. 
iViwfe(2),  it  was  held,  that  the  discharge 
of  a  person  under  the  Insolvent  Debtors 
Act  53  Geo.  3.  c.  102,  did  not  bar  an 
action  of  trespass,  where  the  cause  of  ac- 
tion arose  before  the  insolvent  went  to 
prison,  and  the  damages  were  unliquidated 
before  his  discharge.   Lord  Chief  Justice 
Abbott  there  said(S) — "  I  am  of  opinion, 
that  a  man  who  has  a  right  to  bring  an 
action  of  trespass  before  the  insolvent  goes 
to  prison,  is  not  a  creditor  within  the  mean- 
ing of  this  act  of  parliament,  and,  conse^ 
quently,  that  the  action  is  not  barred  by 
Uie  plea  pleaded :"  and  Mr.  Justice  Bayley 
saidf — "  The  plaintiff  doea  not  claim  to 
be  a  creditor,  but  he  claims  damages  for  a 
wrone  d(me.  which  are  not  liquidated  be- 
fore the  defendant  goes  to  prison.  Suppose 
this  had  been  an  action  for  an  assault,  could 
it  be  said,  because  the  plaintiff  laid  his 
damages  at  a  specific  sum,  that  he  would 
therefore  be  a  creditor  within  t)ie  mean- 
ing of  the  statute  ?  The  same  observation 
applies  to  this  case."  In  Lloyd  v.  PeelH4), 
it  was  held  that  a  plea  of  discharge  uiuler 
an  Insolvent  Act  6S  Geo,  S.  c.  102.  was  no 
bar  to  an  action  of  trespass  for  mesne 
profits,  although  accruing  before  the  dis- 
charge.   The  list  section  of  the  act  pro- 
vides that  no  execution  shall  issue  against 
a  discharged  debtor  on  any  judgment  ob- 
tained against  him  for  any  debt.    At  the 
time  of  the  discharge  of  this  defendant,  he 
was  not  indebted  to  the  plaintiff.  The 
plaintiff  only  became  his  creditor  when 
final  judgment  was  signed. 

Mr,  Serjeant  Merewether,  in  support  of 
his  rule,  contended  that  the  sum  for  which 
the  defendant  was  liable  was  sufficiently 
ascertained  when  the  plaintififs  attorney 
delivered  to  the  defendant  his  bill  of  costs, 
the  damages  in  rq>Ievin  being  merely  no- 
minal ;  and  that  the  words  and  meaning  of 

(1)  S  Chit.  R«p.  448. 
it)  f  Chit.  StS. 

(3)  Id.  M4. 

(4)  3  Bam.  ft  AM.  407. 
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the  aet  Wore  aufflcient  to  comprehend  a 
dum  of  thig  ducription. 

By  the  Court. — ^We  think  this  rule  on^ht 
to  be  diidui^d.  The  dftutt  under  which 
the  motion  is  made  is  the  61st  <^  the  7 
Geo.  4.  c.  57,  which  enacts,  "  that,  after 
any  person  shall  have  becoroe  entitled  to 
the  benefit  of  this  act  by  any  such  adjudi- 
cation as  aforesaid,  no  writ  of  fi&ri  facial  or 
eUgit  shall  issue  on  any  judgment  obtained 
against  such  prisoner,  for  any  debt  or  sum 

money  with  respect  to  which  such  pri- 
■oner  shall  have  so  become  entitled,  nor  in 
any  action  npon  any  new  contract  or  secu* 
rity  for  payment  thereof,  except  upon  the 
judgment  entered  up  against  sudi  prisoner 
aceording  to  this  act."  The  question  is, 
whether  the  .sum  for  which  die  writ  of 
Ji.  fa.  issued  in  this  case,  was  a  debt  or 
sum  of  money  in  respect  of  which  the 
insolvent  was  entitled  to  his  dischaige. 
Looking  at  the  words  of  the  act,  it  is  clear 
that  it  only  enures  to  discharge  the  party 
ftom  debts  due  by  him  at  the  time  of  his 
froprisonment.  There  is  no  pretence  fot 
saying  that,  in  this  case,  anythmgwaa  du« 
from  this  insolvent  to  the  juaintiff  at  that 
period.  There  are  no  words  in  the  act 
that  are  capable  of  including  a  judgment 
like  thu.  It  is  a  case  of  uncertain  or  un- 
liquidated damages  only,  and  not  om 
wherein  the  amount  of  the  plaintiff's  claim 
can  be  clearly  defined  or  ascertained. 

RuU  diicharged* 


1829     (  DBLAVIBLS,  Att»VBB  OV  tOKEt, 
Nov  2*5  1  AMIMSOLTEITTbBBTOBfV.nil- 
*C    HAW  AHD  AHOTHBB* 

Insolvent  Debtors— Pru^  of  Titlt  of 
Aisigneet. 

In  an  action  by  the  atiignee  of  an  intol' 
vent  debtor,  certified  copiee  of  the  assign' 
mente,  and  the  order  of  (Ae  Court  for  the 
^Hickarge  of  the  pritoner,  are  n^Ecient  to 
prove  the  Itlfo  of  the  aesignee,  wul  that  the 
prisoner  ntae  discharge  wider  the  act;  and 
it  is  not  neeeeeaty  to  prove  the  buoloen^t 
petition,  m  order  to  them  that  the  Innhmt 
Court  had  jwriedkllmk 


Insolvent  Debtors — What  pttttn  to  tie 
attigneet  of,  hy  the  assignment, 

Qusere — Whether  the  aui^nee  of  tat  hh- 
tolvent  can  maintain  an  action  against  an 
attorney,  for  negligence  in  preparing  a  lease 
for  the  insolvent,  nhereby  he  jailed  to  obtain 
possession  if  the  premises  demised. 

Evidence — Interests  Witnest* 

An  insolvent  debtor  is  not  a  competent  mf- 
ness  in  an  action  brought  by  hit  aisifpm, 
notnilhstanding  he  relMse  to  interest  m  the 
surplus  of  his  estate* 

This  was  an  aetion  against  the  def» 
dants,  attomiest  for  negligence  in  prepar* 
ing  a  lease  for  ike  insolvent,  whereby  pro- 
perty which  the  insolvent  would  oUierwisa 
have  obtained  under  the  lease,  was  lost  to 
the  estate,  by  reason  of  the  leuor  not  being 
in  a  situation  to  grant  a  lease. 

The  defendant  pleaded  the  mneral  issue. 

At  the  trial  before  Lord  Chief  Jastict 
Tindal,  at  the  Sittings  at  Westminster  afUr 
the  last  term,  the  plaintiff  gave  in  evktenot 
certified  copies  of  the  assigomfiBta  of  the 
insolvent's  effbcta  to  the  provisional  as- 
signee, and  by  the  provirioud  aaaigaee  to 
the  plaintiff,  sealed  with  the  seal  of  die 
court ;  and  also  the  order  of  the  court  for 
die  insolvent's  discharge. 

It  was  thereupon  contended,  on  the  part 
of  the  defendants,  that  the  pedtion  pre- 
sented by  the  insolvent  to  the  court,  for 
his  discharge  under  the  act,  should  also 
be  given  in  evidence,  iaasmsdi  aa  the 
Ins^vent  Debtors  Court,  being  (as  was 
insisted)  a  court  of  inferior  jurisdiction 
could  only  take  cognisanee  of  die  sub- 
jeot-mattn  by  vhrtne  of  the  filing  of  the 
petition. 

The  insolvent  was  then  called  as  a  with 

ness  on  behalf  of  the  plMnttff,  and  oflwed 
to  release  any  claim  be  might  have  to  the 
-suipluB  of  his  estate. 

It  was,  however,  submitted,  fbr  the  de- 
fendant, that,  as,  by  the  war-rank  of  attor- 
ney authorised  to  be  taken  from  die  insol- 
vent by  the  /i6di  section  of  the  sUtute(l), 
his  after-acquired  property  would  be  liaUie 
for  any  defidency  in  his  ^sUng  effects, 
he  had  IB  interest  in  reUeving  biiiMdf  fiwn 

(i>rG«t^4ie.fir. 
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that  judgmenti  by  lettraiag  the  amomit  of 
daima  <m  his  eatale. 

The  witness  was  rejected,  and  lus  Lord- 
directed  a  nonsuit 

Mr,  Setjetmi  Tadiyt  on  a  former  day  in 
this  term,  moved  for  a  rule  nui,  that  this 
nonsuit  might  be  set  aside,  and  a  new  trial 
had. — The  Insolvent  Debtors  Court  is  not 
a  court  of  inferior  jurisdiction ;  it  does 
not  fall  within  the  rules  applicable  to  such 
courts.  All  the  observations  in  the  books 
that  apply  to  inferior  courts,  have  refer- 
ence to  courts  not  of  record :  by  the  third 
section  of  the  act,  the  Insolvent  Debtors 
Court  is  made  a  court  of  record.  The 
19th  section  of  the  act  makes  the  convey- 
ance and  assignment  sufficient  to  enable 
the  assignee  to  sue.  It  enacts,  "  that  it 
shall  and  may  be  lawful  for  the  said  court, 
at  any  time  after  the  filing  of  the  petition 
of  any  such  prisoner  (applying  for  his  dis- 
charge under  the  act)  as  aforesaid,  as  to 
the  said  court  shall  seem  expedient,  to 
appoint  a  proper  person  or  persons,  being 
a  creditor  or  creditors  of  such  prisoner, 
to  be  assignee  or  assignees  of  the  estate 
and  efifects  of  such  prisoner,  for  the  purposes 
of  this  act ;  and,  when  such  assignee  or  as- 
signees shidl  have  signified  to  the  said  court 
his  or  their  acceptance  of  the  said  appoint- 
ment, the  estates,  effects,  rights,  and  pow- 
^s  of  such  prisoner,  vested  in  such  provi- 
sional assignees  as  aforesaid,  shall  imme- 
diately be  conveyed  and  assigned  by  such 
provisional  assignee  to  the  said  assignee 
or  assignees,  in  trust  for  the  benefit  of 
such  assignee  or  assignees  and  the  rest  of 
the  creditors  of  such  prisoner,  in  respect  of 
'or  in  proportion  to  their  respective  debts, 
according  to  the  provisions  of  this  act; 
and,  after  such  conveyance  and  assign- 
ment by  such  provisionu  assignee,  all  the 
estate  and  eff*ect8  of  such  prisoner  shall  be, 
to  all  intents  and  purposes,  as  effectually 
and  legally  vested  by  relation  in  such 
assignee  or  assignees  as  if  the  said  con- 
veyance and  assignment  had  been  made 
such  prisoner  to  him  and  them :  Pro- 
vided, nevertheless,  that  no  act  done  under 
or  by  virtue  of  such  first  conveyance  and 
assignment  shall  be  thereby  rendered  void 
or  £foated,  but  shall  remain  as  valid  as  if 
no  snch  relation  had  taken  place;  and  that 
every  such  conveyance  and  assignment  as 
iforraaid  to       pforifional  assignee,  and 


a  counterpart  of  every  such  oonveyanoe 
and  assignment  by  snch  ;provisional  as- 
aignee  to  sneh  othor  assignee  or  assignees,  « 
shall  be  filed  of  record  of  the  said 
court;  and  a  copy  of  any -such  record, 
made  upon  parchment,  and  purporting  to 
have  the  certificate  of  the  provisional  as- 
signee of  the  said  court,  or  his  deputy 
appointed  for  that  purpose,  indorsed  there- 
on, and  to  be  sealed  with  the  seal  of  the 
said  court,  shall  be  recognized  and  received 
as  sufficient  evidence  of  such  conveyance 
and  assignment,  and  of  the  title  of  the  pro- 
visionid  and  other  assignee  or  assignees 
nnder  the  same,  in  all  courts,  and  before 
commissioners  of  bankrupts  and  justices 
of  the  peace,  to  all  intents  and  purposes, 
without  any  proof  whatever  given  of  the 
same,  or  of  any  other  proceeding  in  the 
said  court  in  the  matter  of  such  prisoner's 
petition."  The  92nd  section  of  Uie  Bank- 
rupt Act  makes  the  depositions  conclusive 
evidence,  unless  the  bankrupt  dispute  the 
commission  within  a  certain  period.  That 
is  analogous  to  the  provisions  of  this  act. 
The  76th  section  of  the  7  Geo.  4.  c.  57, 
which  provides  tiiat  the  petition  shall  be 
evidence,  does  not  render  its  production 
necessary. 

As  to  whether  the  insolvent  was  or  was 
not  a  competent  witness — His  situation 
could  not  be  in  any  degree  affected  by  the 
verdict.  If  bis  estate  was  sufficient  to  pay 
all  his  debts,  the  judgment  entered  up  on 
the  warrant  of  attorney  could  not  be  en- 
forced ;  if  it  was  not  sufficient,  it  is  quite 
immaterial ;  for,  in  order  to  shew  that  the 
judgment  could  be  enforced  against  the 
insolvent,  it  is  incumbent  on  the  party 
seeking  to  put  it  in  suit,  to  shew  that  the 
debtor  is  of  ability  to  satisfy  it. 

The  Court  said,  that,  primd  fade,  the 
insolvent  was  not  a  competent  witness, 
inasmuch  as  he  had  an  interest  in  procur- 
ing a  verdict  in  favour  of  his  estate. 

The  rule  was,  therefore,  granted  on  tiie 
first  point  only. 

Mr.  SetjeasU  Wilde  and  Mr.  Serjeant 
Jonet  shewed  canse.—- The  proper  distinc- 
tion is,  not  between  courts  of  record  and 
those  not  of  record,  but  between  courts  of 
mneral  and  courts  of  special  jurisdiction. 
The  luBoIventDebton  Court  lift  contof 


Digitized  by 


7X 


COURT  OF  COMMON  FLEAS : 


the  latter  description.  To  shew  that  that 
court  had  jurisdiction  over  the  matter  in 
question,  the  petition  and  schedule  ought 
to  have  been  produced ;  for,  the  power 
and  authority  of  the  court  only  extend 
over  those  persons  who,  by  petitioning 
for  relief,  voluntarily  submit  uiemselves 
thereto.  In  the  case  of  courts  of  inferior 
or  limited  jurisdiction,  it  is  necessary  to 
give  every  evidence  to  shew  that  the  court 
has  authority.  In  Bromt  v.  Compton(t) 
it  was  held  to  be  competent  to  the  party 
to  try  the  jurisdiction  of  the  justices  by 
whom  an  insolvent  had  been  discharged 
under  the  provisions  of  the  37  Geo.  3.  c. 
112;  it  being  a  limited  jurisdiction  given 
them  by  the  act.  The  assignment,  per  se, 
never  was  intended  by  the  1 9th  section 
to  be  evidence  in  a  case  of  this  sort;  unless 
the  insolvent  obtains  bis  discbaive,  the 
ass^mnent  becomes  void  (8).  The  76th 
section  provides  that  the  oflScer  of  the 
court  shall  furnish  copies  of  the  petition 
and  schedule  also,  thus  clearly  shewing 
that  the  legislature  contemplated  the  ne- 
cessity of  their  proof. 

This  action  is  conceived  in  tort,  for  a 
supposed  damage  done,  not  to  any  existing 
property  of  the  insolvent,  but  the  declara- 
tion alleges  a  duty,  and  a  violation  of  that 
duty  on  the  part  of  the  defendant,  and 
then  states  a  damage  that  did  arise,  or 
would  arise  to  the  iiuolvent  firom  die  mis- 
feazaoce.  The  acUon,  therefore,  is  not  of 
such  a  nature  as  can  be  nuintamed  by  the 
assignee.  Suppose  this  was  a  case  of 
mere  personal  wrong  (slander  or  assault), 
could  It  be  said  that  the  action  might  be 
maintained  by  an  assignee?  It  has  been 
held  that  trover  will  not  lie  against  an 
administratrix,  for  a  conversion  by  the 
intestate.  The  words  of  the  Hth  section 
of  the  7  Geo.  4.  c.  57,  which  conveys  the 
interest  to  the  provisional  assignee,  are, 
*'  all  the  estate,  rights  title,  interest  and 
trust  of  such  prisoner;"  and  in  the  19th 
section,  which  provides  for  the  convey-' 
ance  to  the  after-appointed  assignee,  "  the 

(S)  B  Tenn  Rep.  4t4. 

(3)  In  Wille*  v.  Elliott  (1 M.  &  F.  19 ;  ■.  c.  4 
hing.Ki;  3Cai.&P.  117;  6L«wJ.  CP.  8.)  itwu 
held,  that  the  death  of  in  toiolrent  be/on  h$  ebtainad 
kit  dttekargt  under  the  act,  did  not  opente  st  a  dii- 
i^mioa  of  his  pelitimi,  so  ss  to  muMr  4w  oiin> 
SMBtToid.  SMaum;  udsao  aists  spM&dBd 
totiNtassiallI.&r.si. 


Estates,  effects,  rights,  and  powers  of  such 
prisoner."  The  30th  section  requires  the 
assignees  to  raake  sale  of  the  estate  and 
effects  of  the  insolvent ;  by  an  examina- 
tion of  the  context,  therefore,  we  may  see 
what  was  intended  to  be  conveyed  to  the 
assignees.  By  what  means  could  the  as- 
signees *'  make  sale  "  of  the  interest  here 
claimed?  The  "rights  and  powers"  alluded 
to  in  the  1 9th  section,  must  mean,  rights 
touching  the  existing  property  of  the  in- 
solvent— rights  of  entry,  powers  of  sale 
and  distress,  Sec,  as  in  the  case  of  Sitiilh 
V.  Cq^  (4),  where  it  was  held,  that,  under 
the  bankrupt  laws,  the  right  to  bring  a  real 
acUon  (a  writ  of  entry  sur  abatement) 
passes  to  the  assignees  by  the  assignment. 
The  words  of  the  bankrupt  acts,  however, 
are  far  more  comprehensive  than  are  those 
of  the  act  lunt  .under  discussion.  The  in- 
terest that  the  assignee  of  an  insolvent 
takes,  is,  all  that  the  insolvent  is  bonnd  to 
convey.  The  damage  complained  of  here, 
is  not  a  damage  done  to  any  property 
which  the  insolvent  possessed,  and  which 
therefore  came  to  the  hands  of  the  assignee 
in  a  deteriorated  state.  If  it  affected  pro- 
perty that  had  actually  come  to  the  posses- 
sion of  the  assignee,  there  might  be  some 
difficulty ;  but  this  is  not  a  case  of  a  tort 
done  to  any  |>roperty  that  ever  did  oc 
could  come  either  to  the  insolvent  or  to 
bis  assignee. 

By  the  Court. — ^We  have  listened  with 
attention  to  the  argument  on  the  construc- 
tion of  the  19th  section  of  the  Insolvent 
Debtors  Act,  and  we  cannot  think  other- 
wise than  that  the  legislature  meant  to  dis- 
pense with  all  proof  beyond  that  which 
was  oflTered  in  this  case.    If  the  19tlt 
section  had  stopped  at  the  words — **  a 
copy  of  any  such  record,  made  upon  parch- 
ment, and  purporting  to  have  uie  certifi- 
cate of  the  provisional  assignee  of  the  saU 
court,  or  his  deputy  appointed  for  that 
purpose,  indorsed  thereon,  and  to  be  sealed 
with  the  sea!  of  the  said  court,  shall  be 
recognized  and  received  as  sufficient  evi- 
dence of  such  conveyance  and  assigmnent, 
and  of  the  title  of  the  provisional  and  other 
assignee  or  assignees  imder  the  same** — We 
could  then  readily  have  understood,  that 
this  waSf  of  itself  proof  of  the  ass^oment, 

(4)  tB.Bla8.4Si* 
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and  of  that  alone ;  but  the  clause  goes 
on—-*'  in  all  courts,  &c.,  to  all  intents  and 
purposes,  without  any  proof  whatever 
given  of  the  same,  or  of  any  other  pro- 
ceeding in  the  said  court,  in  the  matter 
of  the  said  prisoner's  petition."  These 
latter  words  clearly  extend  to  give  a  wider 
scope  to  the  evidence  by  the  production 
of  those  documentSi  than  would  have  sa- 
tisfied the  former  part  of  the  clause.  If 
they  had  been  presented  to  the  view  of 
the  Lord  Chief  Justice  at  Kisi  Prius,  he 
would  certainly  have  come  to  a  difierent 
conclusion.  The  76th  section  does  not 
Wply  to  assignees,  but  to  the  creditors  of 
the  insolvent  having  occasion  to  prove  the 
proceedings,  who  may  in  such  case  obtain 
copies.  We  are  clearly  of  opinion  that 
the  evidence  given  here  was  sufficient 
under  the  19th  section. 

It  is,  therefore,  unnecessary  for  us  to 
enter  into  a  discussion  as  to  whether  the 
Insolvent  Debtors  Court  is  a  court  of 
record,  or  a  court  not  of  record — a  court 
of  special,  or  of  limited  jurisdiction;  for 
the  language  of  the  19th  section  is  impe- 
rative. 

As  to  the  other  point — whether  the  in- 
jury of  which  the  plaintiff  complains  is  of 
such  a  nature  as  to  give  a  right  of  action 
to  an  assignee — we  give  no  opinion;  the 
cause  is  not  ripe  for  the  discussion :  it  is 
a  matter  appearing  on  the  record.  We 
think  the  piaintiff  ought  to  have  an  oppor- 
tunity of  trying  his  cause  again. 

Rule  i^tohte. 


18S9.    )  THi  ntmTBEB  oi  the  BEinSH 
Nov.  25,  3     inisniix  e.  white. 

The  UstatoTt  m  A»  own 
mode  and  executed  a  devise  of  his  riw 
estates.  He  ajiertvards  re^est&i  tno  per- 
sons to  sign  their  names  to  tf,  which  they  did 
in  his  presenest  but  they  did  not  see  the  stg- 
nature  of  the  testator,  nor  did  he  inform 
them  that  the  paper  they  subscribed  was  his 
will,  Subse^uentiyt  this  paper  mas  subscribed 
by  a  third  mtness,  in  the  presence  of  the  testa- 
Jor,  who  informed  this  last-menlioned  person 
that  the  paper  in  question  was  his  will.  Above 
the  signatures  of  the  witnesses  there  appeared 
in  the  handwriting  of  the  testator  these 
words — "  In  the  presence  of  us,  at  minesus 
You  vm.  CP. 


thereto  i"— 'Held,  that  this  was  'a  nfgkient 

attestation  and  subscription  of  %ht  will  within 
the  Statute  of  Frauds. 

This  was  a  feigned  issue  upon  the  ques- 
tion, whether  William  White,  deceased,  did, 
by  a  certain  paper  writing,  purporting  to 
be  his  last  will  and  testament,  devise  his 
freehold  estates,  or  not ;  and,  upon  the  trial, 
the  jury  found  a  special  verdict,  setting  out 
the  paper  writii^  m  questira,  and  finding^ 
that  tiie  whole  of  the  same,  except  the 
names  of  the  witnesses,  was  in  the  hand- 
writmg  of  the  said  William  White;  and  that 
the  said  William  White  signed  tlie  said 
paper  writing  before  it  was  signed  by  the 
said  John  Hounslow,  Mary  Bnstow,  and 
John  Badcock,  or  either  of  them  ;  that  be 
died  on  the  13th  of  May  1823;  that, 
about  five  months  before  his  death,  he  re- 
quested the  said  John  Hounslow  and  Mary 
Bristow  to  their  names  to  the  said  paper 
writing,  and  they,  respectively,  in  pursu- 
ance of  such  request,  did  sign  the  same  in 
the  presence  of  tfae  said  William  White,  but 
that  they  did  not  see  the  signature  of 
the  said  William  White  to  the  said  paper 
writing^  and  were  not  informed  by  the  said 
William  White,  when  -they  so  signed  the 
said  paper  writing,  or  at  any  other  time, 
what  was  the  nature  thereof,  or  the  purpose 
for  which  he  requested  them  to  sign  the 
same ;  that,  about  three  months  before  the 
death  of  thesaid  William  White, he  requested 
the  said  Thomas  Badcock  to  sign  his  name 
to  the  said  paper  writing,  which  he  immedi- 
ately did  in  the  presence  of  the  said  William 
White ;  and  that,  at  the  time  of  signing  the 
said  paper  writing  by  the  said  Thomas  Bad- 
cock, the  said  Wmiam  White  informed  him 
that  the  sud  pajier  writing  was  his  will. 
The  special  verdict  then  went  on  to  state 
that  the  paper  writing  consisted  of  the  two 
sheets  of  paper  produced  to  the  jurors,  and 
that  they  were  in  the  same  room  at  the 
times  of  the  respective  signatures  of  the 
three  persons  above  mentioned,  and  that 
William  White  was  of  sound  and  disposing 
mind  and  memory  at  the  time  be  signed  the 
paper,  and  also  at  the  time  the  three  other 
persons  signed  their  names  as  aforesaid. 

From  an  inspection  of  the  instrument  set 
forth  in  ^e  special  verdict,  it  appeared  that 
the  ugnatures  of  the  three  witnesses  could 
not  possibly  enure  to  charge  themselves  or 
any  other  person,  and  coiud  not  have  been 
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l^aeed  diere  fiir  any  otber  purpose  than 
that  1^  nuking  them  whnesteB  to  the  will ; 
and  it  further  appeared,  that,  immediately 
above  the  signatures  of  the  witnesses,  were 
written  these  word8»  in  the  testator's  hand- 
writing— "In  the  presence  of  ub,  as  wit- 
neeset  thereto." 

The  case  now  came  on  for  argument. 

Mr.  Seijemt  Wilder  for  the  defendants.— 
The  will  in  question  was  duly  executed  in 
ennplianee  with  the  29  Car.  2.  c.  S.  b.  6, 
which  enacts,  "that  all  devises  and  be* 
qncsta  of  any  lands  or  tenements,  shall  be 
in  writing,  and  signed  by  the  party  so  de- 
Tisini;  the  same,  or  by  some  other  person 
in  hts  presence,  and  by  his  express  direc- 
tions, and  shall  be  atleited  and  tubtcribedf 
in  the  presence  of  the  said  devisor,  by  three 
or  four  credible  witnesses;  or  else  they 
shall  be  utterly  void,  and  of  none  efiect." 
It  appears  from  the  special  verdict,  that 
this  will  was  in  writing,  and  signed  by  the 
party  devisbg ;  and  it  also  appears  that  it 
was  subKribadt  in  the  presence  of  the  devi- 
sor, by  three  witnesses.  The  question  is, 
vriietliw  this  subscription  was  not  also  an 
altettatwn  within  the  meaning  of  the  statute. 
Gniyimv*Ailckuon{l)t  MnA  r.  Smith 
(S),  are  authorities  to  shew  that  it  is  not 
necessary  that  the  witnesses  should  actually 
see  the  devisor  sign  the  instrument.  In 
Joneg  V.  Lake  (3),  it  was  held  not  to  be 
necessary  that  all  the  witnesses  should  sign 
in  the  presence  of  each  other.  In  Peal  v. 
Ongley^'i),  at 'the  top  of  the  will,  in  the 
bamwriting  of  the  testator,  were  these 
worda — "  signed,  sealed,  and  published  as 
ny  last  will  and  testament,  in  the  presence 
of,  Src"-- then  followed  the  names  of  the 
three  witneM.  Two  of  those  witnesses 
were  dead,  and  the  tbftd,  when  produced 
at  the  trial,  stated  that  he  was  servant  to 
the  testator  fimr  years  \  that,  about  twenty- 
Mven  or  twenty-eight  years  he  and  the 
other  two  subscribing  witnesses  were  called 
up  in  the  night,  and  sent  for  into  the  testa- 
tor's chamber ;  that  the  testator  produced  a 
paper  folded  up,  and  desired  tliem  to  set 
their  hands  to  it,  which  they  all  three  did  In 
his  presence,  but  th^  did  not  see  any  of 

(1)  f  Vwj,  joQ.  454. 

52)  1  Vwy.  11. 
3}  «  Atk.  176.  a. 
4)  Cm.IUip.19C 


the  wriung,  nor  did  the  testator  tell  Uieai 
that  it  was  his  will,  or*  what  it  was ;  but 
the  witness  believed  tlie  paper  then  {tt 
the  trial)  shewn  to  him,  to  be  the  paper 
he  signed,  because  his  name,  and  the 
names  of  the  other  persoiu  were  there* 
and  he  had  never  witnessed  any  otber 
deed  or  paper  for  the  testator ;  and  that 
the  testator  did  not  set  his  name  or  seal 
to  the  instrument  in  the  presence  of  the 
the  subscribing  witnesses;  but  that  he,  the 
witness,  had  often  seen  him  write,  and  be- 
lieved the  whole  of  the  will  and  codicil  to 
be  his  handwriting — the  Court  held,  the 
will  to  have  been  pn^ierly  eucuted.  The 
devisor's  desiring  the  witnesses  to  subscribe 
their  names,  is  a  sufficient  acknowledgment 
of  bis  signature  to  it.  The  only  object  of 
tlie  statute  was,  that  the  will  should  be  ao 
subscribed  and  attested  by  three  witnesses, 
as  to  enable  them,  at  any  fiitnre  period,  to 
identify  the  will. 

The  learned  Serjeant  also  referred  to 
SUmehottw  v.  Evelyt{S),  Btmd  v.  SeamHl 
(6),  Trmnrn  ▼.  Jfieib0ii(7)i  and  WmI^ 

Mr.  Serjeant  jidamst  contriL— TbeiBM»- 
ing  of  the  Statute  of  Frauds  is  not  satisfied  by 
tlw  bare  mAeer^Um  of  the  witnesses ;  widn 
out  their  tUtettatwn  also,  the  mischief  that 
was  intended  to  be  prevented  will  be  un- 
touched: the  mere  signature  of  the  wit- 
nesses, without  any  information  being given 
to  them  as  to  the  nature  of  the  instrument 
presented  to  them,  is  not  sufficient.  It  is 
not  necessary  that  the  witnesses  should  ac- 
tually see  the  testator  sign  the  instrument ; 
but  it  is  requisite  that  be  should  acknow- 
ledge, in  their  presence,  that  be  had  done 
so.  In  GraysoH  v*.  Atlmuimt  the  Lord 
Chancellor  sud — "  It  is  insisted  that  die 
word  attetted,  superadded  to  suhtcribed, 
imports  they  i^all  be  witnesses  of  the  veiy 
act  andfaetum  of  signing,  and  that  the  tet- 
tator's  acknowledging  tlwt  act  to  have  bcea 
done  by  him,  and  that  it  is  his  hand  writm^ 
is  not  sufficient  to  enable  them  to  attest : 
that  is,  it  must '  be  an  attestation  of  the 
thing  itself,  not  of  the  acknowledgment. 
To  be  sure,  it  must  be  an  attesution  of  the 
thing,  in  some  sense ;  but  the  questim  npon 
this  clause,  as  abstracted  from  dM  sodm- 

<5)  SP.  Wm>.  tSt. 

(6)  3Bm.tns. 

if)  4  Ban's  Beet  Law,  UT. 
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qaent,  is,  if  they  attest  on  the  acknowledge 
nuni  of  the  Intator  thiU  it  it  hi*  handmiting, 
whether  that  is  not  an  attestation  of  the  act, 
and  whether  not  to  be  eonstmed  as  agree- 
able to  the  rules  of  law  and  evidence,  aa 
other  attestaticHi  and  signing  might  be 
proved.  At  the  time  of  making  that  act  of 
parliament,  and  erer  »nee,  if  a  bond  or 
deed  is  exeented  by  the  pasim  who  signs 
it,  afterwards  the  witnesses  we  called  in, 
and,  before  those  witnesses,  ha  acknmUdges 
that  to  be  hit  hand,  that  is  always  consider- 
ed as  an  evidence  of  signing  by  the  person 
executing,  uid  is  an  attestation  of  it  by 
them.  It  is  true,  there  is  some  difference 
between  the  case  of  a  deed,  and  a  will,  in 
this  respect ;  because,  rigning  is  not  neces- 
sary to  a  deed,  hut  teaUng  is;  and  I  do  not 
know  it  was  ever  held  that  acknowledging 
his  sealing,  widtout  witnesses,  has  been 
sufficient.  But,  notwithstanding,  that  is 
rale  of  eridence  reUung  to  signing.  If  it 
was  in  the  case  of  a  note,  or  declaration  of 
trust,  or  any  other  instrument  not  requiring 
the  solemmties  of  a  deed,  but  bare  signing ; 
if  that  instrument  is  attested  by  witnesses 
proving  that  they  were  called  in,  and  that  he 
took  that  inttrumeiU,  and  taid  that  mat  hit 
handf  that  would  be  a  sufficient  attestation 
of  signing  by  him.  That  is  the  rule  of 
evidence.  Considering  the  words  of  the  act 
of  parliament,  it  seems,  upon  the  penning 
of  diat  clause,  that,  if  the  tettator,  having 
signed  the  wUlf  did,  be/ore  thoie  witneuet, 
declare  and  aeknoideii^  he  had  done  to,  ami 
that  mu  his  Aomf,  tkat  nught  be  si^Scient 
iviliUs  thiU  dauset  for,  as  to  the  subscribe 
ing,  that  makes  no  dififerenca  in  the  case ; 
that  further  circumstance  is  required  by  the 
statute,  to  make  it  necessary  that  they 
should  certify  their  attestatim,  alt  of  them, 
in  the  presence  of  the  testator ;  dierefore  is 
subscription  menUoned.  Other  guards  are 
put  by  tlie  statute  on  the  execution  of  a 
will,  beside  die  subscription ;  as,  that  it  is  to 
be  in  writing.  The  tettator  mutt  do  tome 
act  maleriath/  declaring  it  to  he  Hs  iviA^ 
diougfa  DO  particular  Cma  of  worda  n  ne- 
cessary. It  is  true,  there  are  cases  vdiere 
an  inatrament  sealed  and  delivered,  and 
subscribed  by  the  tesutor,  has  been  held 
■ufflcient  to  make  it  a  will;  biU  there  must 
he  some  act  or  declaration  iti^torting  this  to 
he  a  solemn  act  by  him,  to  tUspote  of  hit 
MMc."  la  ffalUe     fftUUst  the  testator 


said,  <*  Take  notice,"  and  then  took  a  pen, 
and,  in  the  |vesence  of  all  the  witnesses, 
signed  and  suled  each  part  of  fana  will,  and 
then  laid  both  the  parte  open  and  unfolded 
befwe  them,  to  subscribe  their  nainei  aa  wit- 
nesses thereto ;  which  the^  all  did,  1^  the 
durectioD  of  the  testator,  m  his  preaeaca, 
and  in  the  presence  of  eadi  otho-,  iiephew- 
ing  them  severally  where  to  write  their 
names.  The  case  of  ffedhuch  v.  Kennedy 
(8)  is  to  the  same  eflect.  Here,  the  testa- 
tor only  acknowledged  to  one  of  the  wit- 
nesses, who  subscribed  the  will  at  a  subse- 
quent period  to  the  others,  that  the  instru- 
ment in  question  was  his  will ;  that  could 
only  be,  at  most,  aa  attestatiw  by  one  wit- 
ness :  the  statute  requires  three.  Courts  of 
equity  require  the  evidence  of  all  the  sub- 
scribing witnesses  (9). 

ilfr.  Serjeant  WUdtt  in  reply,  contended 
that,  by  requirii^  the  subscriptioa  aad  at- 
testetkm  of  the  witnesses,  the  legislature 
only  intended  that  the  subscribing  witnesses 
should  be  in  a  situation  to  attest  or  prove 
that  the  instnunent  was  that  which  was 
signed  by  them. 

Cur.  ado,  vuk. 

Lord  Cidef  Juttiee  Ttndai  now  (having 
stated  the  facts,  and  read  the  special  ver- 
dict,) delivered  the  judgment  of  the  Court. 

Upon  this  special  vemiet,  the  question  is, 
whedier,  in  the  execution  of  this  will,  the  se- 
veral requirites  contained  in  the  Statute  of 
Frauds  have  beoi  duly  obeerved.  By  the 
29  Car.  X.  e.  8.  a.  5,  it  ia  enacted—"  That 
all  devises  and  beqaestt  of  any  lands  or 
tmements  shall  be  in  writing,  and  sipied  by 
the  party  so  devising  the  same,  or  oy  some 
other  person  in  his  presrace,  and  by  his  ex- 
press direcbons,  and  shall  be  attested  and 
snbscnbed,  in  the  presence  of  the  said  de- 
visor, by  three  or  four  credible  witnesses,  or 
else  they  shidl  be  utterly  void  and  of  none 
effect."  And  as  the  special  veidiet  finds 
that  the  whole  of  the  paper  writing  is  in  die 
hwidwri^  of  William  White,  and  that  he 
signed  it  before  it  was  ngned  1^  the  wi^ 
nesses,  the  jurors  do  find,  in  teraia,  diafc 
there  is  a  devise  in  writii^  «ad  that  it  is 
signed  by  the  party  who  makes  the  danae. 
A^ua,  it  is  fouad  expressly,  that  the  aamca 

(8)  1  Vea.  &  Bea.  36t. 

(9)  Sw  Bmras^s  CiuVncm,  etitq. 
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of  the  three  persons  were  signed  by  them 
upon  the  paper  writing,  in  the  presence  of 
the  said  William  White,  that  is,  in  the  lan- 
guage of  the  statute,  the  writing  was  sub- 
scribed in  the  presence  of  the  devisor ;  so  that 
the  inquiry  is  simplified,  and  reduced  to  this 
lingle  questkm,  whether  the  devise  was  at- 
Utted  by  them  within  the  meaning  of  the 
statute.  ' 

It  has  been  held  in  so  many  cases  that  it 
must  now  be  taken  to  be  settled  law,  that  it 
is  unnecessary  for  the  testator  actually  to 
sign  the  will  in  the  presence  of  the  three 
witnesses  who  subscribed  the  same ;  but 
that  any  acknowledgment  before  the  wit- 
nesses that  it  is  his  signature,  or  any  decla- 
ration before  them  that  it  is  his  will,  is  equi- 
valent to  an  actual  signature  in  their  pre- 
sence, and  makes  the  attestation  and  sub- 
scm)tion  by  the  witnesses  complete. 

Theczstoi ElUs  v.  iS'miM(lO),  which  was 
decided  by  Lord  ChaDcellor  Hardwicke, 
assisted  Inr  the  Master  of  the  Rolls,  Sir  J. 
Strange,  Lord  Chief  Justice  Willes,  and 
Lord  Chief  Baron  Parker,  all  persons  of 
high  and  eminent  authority,  is  express  to  the 
latter  point. 

The  objection,  therefore,  to  the  execution 
of  the  present  will,  does  not  rest  upon  the 
fact  that  it  was  not  signed  by  William  White 
.in  their  presence,  but  that,  with  respect  to 
two  t>f  the  witnesses,  Hounslow  and  Bris- 
tow,  there  was  no  acknowledgment  of  his 
ugnature,  nor  any  'declaration  that  it  was  his 
will ;  but  that  they  signed  their  names  in 
entire  ignwanee  of  the  nature  of  the  instru- 
mmtf  or  of  the  olriect  for  which  their  names 
were  written :  and  it  is  a^^ued,  that,  if  such 
a  subscription  of  their  names  satisfies  the 
intention  of  the  statute,  Uie  word  "attested" 
.  will  have  no  force  whatever,  and  may  be 
cmsidered  as  if  it  had  never  been  inserted. 

The  question,  however,  appears  to  us 
to  be,  wliether,  upon  this  special  verdict, 
the  finding  of  the  jury  establishes,  although 
not  an  acknowledgment  in  vtardit  yet  an  ac- 
Imowle^ment  tn/ac<,  Inr  the  devisor  to  Uie 
subscribing  witnesses,  that  this  instrument 
was  his  will ;  for,  if,  by  what  the  devisor 
has  done,  be  must,  in  common  understand- 
ii^  and  reasonable  constructim,  be  taken  to 
have  acknowledged  the  instrument  to  be  his 
will,  we  think  the  attestation  of  the  will 

(10)  1  V».jiiii,H. 


must  be  considered  as  complete,  and  that 
this  case  falls  within  the  principle  and  utho- 
rity  of  that  of  EUiif.  Smith. 

In  the  execution  of  wills,  as  well  as  in 
that  of  deeds,  the  maxim  will  be  held  good, 
*'  Non  quod  dktvm,  led  -qaod  faettm  eif, 
uumeitur." 

Now,  in  the  first  place,  there  is  no  doubt 
upon  the  identity  of  the  instrument.  The 
paper  in  question  is  the  very  paper  writing 
which  was  produced  by  the  testator  to  the 
three  witnesses.  The  great  object  of  the 
direction  of  the  statute,  that  the  witnesses 
sliall  subscribe  in  the  presence  of  the  de* 
visor,  was,  to  prevent  the  possibility  of  the 
witnesses  returning  to  his  hands  any  other 
instniment  than  the  very  instrument  which 
he  delivered  to  them  to  attest.  This  ob- 
ject has  been  attained  in  the  present  case, 
and  the  identity  of  the  instrument  is  beyond 
dispute. 

In  the  next  place,  it  appears  Srom  the 
special  verdict,  that  the  devisor  was  con- 
scious himself  that  this  instniment  was  his 
will ;  ibr,  the  verdict  finds  that  he  was  of 
sound  and  disposing  mind,  both  at  the  tine 
he  signed  it  himself,  and  also  at  the  times 
when  the  witnesses  subscribed  their  names. 

But,  further,  it  appears,  from  the  inspec-  , 
tion  of  the  instrument  set  out  in  the  special 
verdict,  that  the  signature  of  the  three 
names  could  not  possibly  enure  to  cha^ 
themselves,  or  any  other  person,  and  could 
not  have  been  done  for  any  other  purpose 
whatever,  than  simply  to  make  than  wit- 
nesses to  the  will. 

And,  lastly,  it  appears,  from  the  same  m- 
spection,  that  immediately  above  the  names 
of  the  witnesses,  there  were  written,  in  the 
handwriting  of  the  testator,  these  words : 
"  In  the  presence  of  us,  as  witnesses  thereto," 
which  do  amount  to  a  clear  and  unequirocal 
indication  of  the  testator's  intention  that 
they  should  be  witnesses  to  his  will. 

When,  therefore,  we  find  that  the  testatw 
knew  this  instrument  to  be  his  will ;  that  he 
produced  it  to  the  three  persons,  and  asl»d 
them  to  sign  the  same ;  that  he  intended 
them  to  sign  it  as  witnesses ;  that  they  sub- 
scribed their  names  in  his  presence,  and  re- 
turned the  same  identicalinstmment  to  him— 
we  think  the  testator  did  acknowledge,  in 
faet,  though  not  in  words,  to  the  three  wit- 
nesses, that  the  will  was  his  ;  for,  whatever 
might  have  been  the  doubt  upon  the  troe 
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constrDctionof  the  itatnte,  if  the  ease  were 
res  tategrOf  jet,  u  the  Uw  is  now  fully  set- 
tled, that  the  testator  need  not  sign  lus  name 
m  the  presence  of  Uie  witnessesi  but  that  a 
b«K  acknowledgment  of  his  handwritii^  is 
a-  sufficient  signature  to  make  their  attesta- 
tion and  subscription  good  within  the  statute, 
though  such  acknowledgment  conveys  no 
intimation  whatever,  or  means  of  knowledge, 
either  of  the  nature  of  the  instrument,  or  of 
the  object  of  the  signing — ^we  think  the  facts 
of  the  present  case  place  the  testator  and 
the  witnesses  in  the  same  situation  as  they 
stand  where  such  verbal  acknowledgment  of 
rignature  has  been  made ;  and  we  do,  there- 
fore,  npoa  the  principle  of  those  dedsionst 
hold  the  execution  of  the  will  in  qmstion  to 
be  good  within  tb^  statute. 

Judgment  for  the  plaintiff. 


18X9.  )  PAUL  ANDAHOTHERfPLAIHTIVIS; 
Nor.  27.  J  STBTBKSANSVIFKfDKrORCIAHTS. 

Fine — Fa$nng  of. 

Where  one  of  the  deforciants  died  qfler  the 
acknonledgment,  but  before  the  perfecting  of 
the  Jlne,  md  upwards  twelve  months  had 
elapsedt  the  Churt  reftuedto  allow  thefaie  to 
fosst  £ut  Usfl  thepaiiies  to  levy  amaker, 

Mr.  Serjeant  Toddy  moved  that  this 
fine  might  pass,  notwithstanding  the  death 
of  Stevens,  and  the  lapse  of  twelve  months. 
Stevens  died  in  the  Spring  of  1820,  and* 


the  acknowledgment  was  taken  on  the  18th 
of  September  1828.  The  learned  Serjeant 
leferred  io  Howard r,  LeiUh{l),  where  the 
Court  permitted  a  fine  to  pass,  whidi  ouj^t 
to  have  been  perfected  six  years  before,  on 
an  afiSdavit,  that  the  dday  was  owing  to  tlie 
negligence  of  the  agent  in  London,  with 
whom  the  necessary  instruments  for  its 
completion  had  been  deposited ;  and  Filch' 
ley  v.  Jervis  (2),  where,  documents  for 
passing  a  fine  having  been  mislaid  in  the 
Cursitor's  office,  the  Court  allowed  it  to 
pass,  altliough  one  of  the  conusors  was 
dead,  and  the  acknowledgment  was  taken 
more  than  twelve  months  before  the  appli- 
cation was  made,  on  an  aflSdavit  stating  the 
time  of  the  death  of  the  deceased  omusor. 

By  the  Courts — We  are  very  much  averse 
to  granting  amendments,  unless  we  see  the 
party  in  court  and  consenting.  A  new  fine 
may  be  levied.  In  Famcettv.  Slitigsby{S), 
where  the  proper  documents  for  levying  a 
fine  had  been  prepared  two  years  before, 
but,  through  the  negligence  of  the  attorney 
by  whom  the  fine  ought  to  have  been  per- 
fected, it  had  not  been  completed,  the  Court 
refused  to  allow  the  fine  to  pass,  but  left 
the  parties  to  levy  another. 

n^fiteed, 

(1)  SB. Moore.  174. 
it)  6  Id.  315. 
(3)  7  Id.  338. 
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ANNUITIES. 

IT  IS  ORDERED,  diat  in  fiitnre,  where  a  Rule  to  thew  etuie  ii  ebtalMd  la 
this  Court,  fi>r  the  purpoie  of  setting  aside  an  Annoiw  or  Annuitiet,  the  aevml  d>- 
jections  therato  intended  to  be  insisted  upon  by  the  Counsel,  at  the  time  of  making 
iuch  Rule  alnolute,  shall  be  stated  in  the  sud  Rule  to  shew  causa. 

N.  C.  TINDAL. 
J.  A.  PARK. 
3,  BURROUGH. 
8.  GABELEB. 


AWARDS. 

IT  IS  ORDERED,  that  in  future,  where  a  Rule  to  shew  cause  is  obtained  in 
this  Court,  to  set  aside  an  award,  the  several  objections  thereto  intended  to  be  insisted 
upon  at  the  time  of  making  such  Rule  absdute,  shall  be  stated  hi  the  Rule  to  shew 
cause. 

N.  C,  TINDAL. 
J.  A.  PARK. 
J.  BURROUGH. 
S.  GASELEE. 


£ND  Of  MICHAELMAS  TERM,  1819. 
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1S30.    7  GODEnuyro.  DALTOHi  aiHT. 
Feb.  12.  (        ONE  ETC. 

Altoroejr — LiahiUiyof,Jhr  ntgligente  m 

the  conduct  ef  a  ctaue. 

In  ott  actum  againti  on  attorney  for  neg" 
Ugenee  m  ammitting  the  defence  of  the 
ptamt^  in  a  fornur  aciion,  the,  declaration 
alUaaif  "  tAoJ,  hy  reason  ami  in  eomequtnce 
Sf  tkt  negUgenea  of  the  attomet/,  ju^ment 

d^atUt  had  been  signedf  and  tuchJStrtker 
|iroc«t2iiw<  hadt  thtU  JtiuU  jvd^ent  mat 
^fterwardt  signed,  and  exeattum  istaei 
agaaut  the  flami\ff"  The  d^endani  in  the 
present  aetwn,  muUr  the  advwe  of  ewnset, 
produced  at  the  trial  of  the  last-tnentioned 
cause  the  Prothonotttry*t  hooktfor  the  purpose 

proving  the  above  allegation,  Tneproqf 
was  held  inst^cientf  aM  the  plairU\ff  nas 
nonsuited.  In  an  action  against  the  attorney 
for  negligenee  ia  not  having  been  prepared 
nith  proper  evidence  qf  the  judgment:— 
tieldi  that  this  ms  not  that  degree  negUr 
fence      wmdi  renditr  Aim  responsMe, 

This  wu  an  actiim  on  the  case  u[aia8t  an 
attorney  iot  negligence  in  the  ctmauct  of  a 
suit, 

he  fint  count  oi  the  dedaration  stated — 
Tl^  before  thQinaluBgof  Afpromiwai^ 


undertaking  of  the  defendant  thereinafter 
next  mentioned,  a  certain  action  had  been 
cornmenced  and  prosecuted,  by  and  at  the 
Buit  of  Stephen  Duboii,  against  thepbintifi* 
in  the  court  of  our  Lord  the  Kii^  of  the 
Bench  at  Westminster,  in  the  county  of 
Middlesex,  ibr  a  certain  cause  of  action  al- 
leged to  'have  accrued  to  the  said  Duboii 
against  the  plaintifi;  and  the  plaintiff  had 
retained  and  employed  one  Cyrus  Jay  uid 
Mather  Byles,  as  hu  attomies,  for  fee  and 
reward  to  be  paid  to  them  by  the  plaintiff 
in  that  behalf  ftbey,  the  said  C.  Jay  and  M. 
Byles,  then  and  there  beii^r  attomies  of  the 
said  court  of  our  said  Lord  tlie  King  of  the 
Bench,  at  Westminster  aforesaid),  as  luefa 
attomies  to  defend  tlie  said  action  for  the 
plaintiSl  and  the  said  C.  Jay  and  M.  Byles 
had  undertaken  such  defence  for  the  j^in- 
tiff;  and  such  proceedima  were  thereupon 
had  in  the  same  court  in  the  said  action,  that 
it  was  considered  and  adjudged  by  the  f^mfi 
court,  that  the  said  JDubois  should  recover 
against  the  plaintiff  the  sum  ef  SO/,  10«.  of 
lawful  &c. J  which  said  tuna  of  80/.  10<. 
the  plaintiff  bad  been  fbrctd  and  obli^ 
to  pay,  and  had  paid  to  the  said  S.  Duboie, 
in  satiefhction  of  the  said  judgment,  and  hvl 
been  desiroua  of  conunendi^  and  proaetttt- 
ing  %  certain  actna  agaimt  t|w  nid  ftJi^ 


Digitized  by 


80 


COURT  OF  COMMON  PLEAS: 


and  M.  Bylei,  for  negligence  in  conducting 
bis  said  defence  for  the  recovery  of  the  said 
sum  of  30^  10«.  BO  paid  to  the  said  S.  Du- 
bois as  aforesaid ;  of  all  which  said  several 
premises  the  defendant,  before  the  making 
of  his  said  promise  and  undertaking  herein- 
after next  made,  had  notice,  to  wit,  in  the 
county  of  Middlesex;  and  thereupon,  there- 
tofore, to  wit,  on  &C.  in  the  county  afcnresud, 
in  consideration  that  the  plaintiff,  at  the 
special  instance  and  request  of  the  defen- 
dant, would  retain  and  employ  him,  the  de- 
fendant, as  his  attorney,  for  certain  fee  and 
reward  to  be  therefore  paid  by  the  plain- 
tiff to  the  defendant,  in  Uiat  behalf,  to  pro- 
secute and  conduct  the  said  action  of  him, 
the  plaintiff,  against  the  said  C.  Jay  and 
M.  Byles,  he,  the  defendant,  undertook  and 
then  and  there  feithfully  promised  the 
plaintiff  to  prose^te  and  conduct  the  said 
last-mentioned  action  m  'a  woper, 
and  diligent  maimer ;  and  the  pli^ntiff  in 
Act  said,  that  he,  confiding  in  the  said  pro- 
mise and  undert^ing  of  the  defendant,  and 
in  hopes  of  the  faithful  performance  thereof, 
did,  afterwards,  to  wit,  on  &c.  aforesaid,  in 
&c.  aforesaid,  retain  and  employ  the  defen- 
dant, as  such  attorney  as  aforesaid,  to  pro- 
secute and  conduct  the  said  last-mentioned 
action,  on  the  terms  aforesaid  ;  and  the  de- 
fendant then  and  there  accepted  the  said 
retamer  and  employment,  and,  under  and 
by  virtue  thereof,  the  defendant,  afterwards, 
to  wit,  in  Trinity  term,  in  the  seventh  year 
of  the  reign  of  our  said  Lord  the  King,  as 
the  attorney  of  and  for  the  plaintiff,  com- 
menced an  acti(m  at  the  suit  of  the  plain- 
tiff i^inst  the  said  C.  Jay  and  M.  Byles, 
in  the  said  court  of  our  said  Lord  the  King, 
before  the  Justices  of  our  said  Lord  the 
King  of  the  Bench  at  Westminster,  for  the 
purpose  aforesaid ;  and  the  plaintiff  further 
in  fact  said,  that,  afterwards,  to  wit,  on  &c. 
aforesaid,  in  &c.  aforesaid,  the  said  C.  Jay 
and  M.  Byles  appeared  and  pleaded  to  tm 
said  action,  and  issue  was  joined  thereupon; 
and  that,  afterwards,  to  wit,  on  the  18th  of 
December,  in  the  year  aforesaid,  in  &c 
afmseid,'  the  said  last-mentioned  cause 
came  on  for  trial  in  the  said  court  of  our 
said  Lord  Ae  King  of  the  Bench,  before  the 
Hon,  Sir  James  Burrough,  Knt.,  in  the  ab- 
sence of  the  Right  Hon.  Sir  W.  Draper 
Best,  Knt  his  Majesty's  chief  Justice  of 
the  said  Court  of  the  Bench,  he,  the  said  Sir 


James  Burrough,  being  then  and  there  one 
of  the  Justices  of  the  Bench,  and  was  then 
and  there  tried  before  the  said  Sir  James 
Burrough ;  and,  although  it  was  then  and 
there  the  doty  of  the  defotdant,  under  and 
by  virtue  of  his  said  retainer,  and  his  said 
promise  and  undertaking,  to  have  had  in 
the  sud  court  of  our  Ltnd  the  King  of  the 
Bench,  at  the  trial  of  the  said  last-mention- 
ed action,  evidence  of  the  sud  judgment  in 
the  said  first-mentioned  action  against  the 
plaintiff,  at  the  suit  of  the  said  S.  Dubois, 
in  order  that  it  might  then  and  there  have 
appeared  to  the  said  court  of  our  said  Lord 
the  King  of  the  Bench,'  that  judgment  bad 
been  obtained  by  the  said  S.  Dulwis  against 
the  plaintiff  in  the  said  first-mentioned  ac- 
tion, for  the  said  sum  of  S02.  10«.,  where<rf' 
the  defendant  had  notice :  nevertheless, 
the  defendant,  not  regardii^  his  said  pro- 
mise and  undertaking,  but  cwtrivini^  and 
fraudulently  intending  to  injure  the  plain- 
tiff in  this  respect,  did  not  nor  would  pro- 
secute the  said  last-mentioned  action  in  a 
proper,  skilful,  and  diligent  manner,  but,  on 
the  contrary  thereof,  wholly  neglected  and 
omitted  to  have  proper  evidence  of  the  uad 
judgment  in  the  $aid  /rat-mentwned  actiiM 
reaay  to  produce  to  the  said  court  of  our 
said  Lord  the  King  of  the  Bench  ;  that,  by 
reason  thereof,  he,  the  plaintiff,  was  then 
and  there  wholly  unable  to  prosecute  his 
said  action  against  the  said  C.  Jay  and  M. 
Byles  with  effect,  and  was  then  and  there 
compdled  to  suffer  himself,  the  plaintil^  to 
be  nonsuited  in  the  said  last-mentioned  a^ 
tion ;  whereby  he,  the  plaintifl^  was  not  only 
hindered  and  prevented  from  recovering, 
from  the  said  Cf.  Jay  and  M.  Byles,  the  sum 
of  30/.  10«.  so  paid  to  the  said  S.  Dubois 
as  aforesaid,  in  satisfaction  of  his  said  judg- 
ment, but  had  also  been  forced  and  obliged 
to  pay,  and  hath  paid  to  the  said  C.  Jay  and 
M.  Byles,  a  large  sum  of  money,  to  wit,  the 
sum  of  100/.  for  their  costs  and  charges  in 
and  about  their  defence  to  the  said  last- 
mentioned  action,  and  has  abo  been  finccd 
and  obliged  to  incur  a  further  great  expense, 
amounting  in  die  whole  to  100/.,  in  and 
about  commendi^  and  mroaecntuw  his  laid 
action  a^inst  the  said  Cf.  Say  and  M .  Byles, 
to  wit,  in  &c.  aforesaid. 

In  the  second  count  it  was  averred — that, 
afterwards,  to  wit,  on  die  20th  of  July,  in 
the  year         ia  &c,  aforesaid,  the  said 
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la^t-neptioned  cause  was  about  to  be  aUled 
op  Sot  trial  in  the  said  courtof  our  said  Lord 
the  King  of  the  Bench,  before  the  Justices 
of  our  said  Lord  the  King  of  the  Bench, 
before  the  Right  Hoo.  Sir  William  Draper 
Bcftt,  Knt.,  his  Majesty's  Chief  Justice  of 
tin  said  Court  of  tlie  Bench;  and,  although 
it  WW  then  and  there  the  duty  of  the  defen- 
dant, under  and  by  virtue  of  his  said  re* 
tainer  and  his  said  promise  and  uodertak- 
ing,  10  liave  had  in  the  said  court  of  our  said 
Lord  tlie  King  of  the  Bench,  at  the  trial 
of  the  said  last-mentioned  action,  a  certain 
witness  in  behalf  of  the  plainti£f  in  the  said 
last-mentioned  action,  to  wit,  one  Thomas 
Haltcm,  he,  the  said  Thomas  Hatton,  being 
then  and  there  a  material  witness  for  the 
ptaintiS*  in  the  said  last-roentioned  action, 
in  wder  that  the  said  last-mentioned  action 
iD^ht  then  and  there  have  been  tried; 
nevertheless,  the  defendant,  not  regarding 
bis  said  last-mentioned  promise  and  under- 
taking, but  contriving  and  fraudulently  in- 
tending to  injure  the  plaintiff*  in  this  respect, 
did  not  nor  would  prosecute  the  said  last- 
ventioned  action  in  a  propett  skilful  and  dt- 
ligtrit  noBiw,  but,  on  the  contrary  tl^ereof, 
tiien  and  there  wholly  n^lected  and  omitted 
to  have  the  said  witness  for  th^  plaintiff* 
uady  and  present  in  court  for  the  trial  of 
the  said  last-reentioned  cause ;  wlierebythe 
plaintiff  was  wholly  unable  to  prosecute  the 
said  last- mentioned  action  against  the  said  C. 
Jay  and  M.  Byles  with  effect,  and  was  then 
•nd.  there  compelled  to  sufier  the  record  in 
the  Hid  last-mentioned  action  to  be  with- 
drawn: by  reason  whereof,  he,  the  plaintiff, 
was  not  Mily  hindered  and  prevented  from 
Recovering  his  damages  from  the  said  C.  Jay 
and  M.  Byles,  but  had  also  been  forced  and 
obliged  to  pay,  and  had  paid  to  the  said  C. 
Jay  and  M.  Byles  a  certain  other  large  sum 
of  money,  to  wit,  the  sum  of  50L,  for  their 
costs  and  charges  by  them  incurred  in  and 
upon  the  said  last-mentioned  day,  and  had 
also  been  forced  and  obliged  to  incur  a  fur- 
ther great  lexpense,  amounting  in  the  whole 
to  the  sum  of  50/.,  in  and  about  further 
proseiniting  his  said  last-mentioned  action 
against  the  said  C.  Jay  and  M.  Byles,  to 
wit,  in  &c.  aforesaid. 

The  third  count  stated — That,  in  consi- 
deration that  the  plaintiff,  at  the  special  in- 
stance and  request  of  the  defendant,  would 
retain  and  employ  him,  the  defendant,  as 
Vol.  VIII.  CP. 


his  attorney,  for  certain  fee  and  reward  to 
be  therefore  paid  by  the  plaintiff  to  the  de- 
fendant in  that  behalf,  to  prosecute  and 
conduct  a  certain  other  action  by  and  at 
the  suit  of  the  pUiotiff  against  the  said 
C.  Jay  and  M.  Byle8,/or  negUgently  and  utf 
akiyuUjf  managing  and  cmduciing  the  de- 
fence of  the  pkuntiff  in  a  certain  other  ac- 
tion before  then  brought  by  the  said  S. 
Dubois  against  the  plaintiff,  wherein  judg- 
ment bad  been  obtained  by  the  said  S.  Du- 
bois sgainst  the  plaintiff,  for  SOL  lOt.,  he, 
the  defendant,  undertook,  and  then  and 
there  faithfully  promised, &c.&c  (as  before). 
Averment — ^That  afterwards,  to  wit,  on  the 
IStfa  of  December,  in  the  year  aforesaid,  to 
wit,  in  &c.  aforesaid,  the  said  last^mentioned 
cause  came  on  for  trial  in  the  said  court  of 
our  said  Lord  the  King  of  the  Bench,  at  tho 
Sittings  of  Nisi  Prius,  before  the  Right 
Hon.  Sir  William  Draper  Best,  Knt,  hia 
Majesty's  Chief  Justice  of  the  said  Court  of 
the  Bench,  and  was  then  and  there  tried 
before  the  Hon.  Sir  James  Burrough,  Knt. 
in  the  absence  of  the  said  Chief  Justice ; 
and  although  i.t  was  material  that  evidence 
of  the  said  judgment  so  obtained  against 
the  plaintiff  in  the  said  action  brought  by 
die  said  S.  Dubois  against  the  plaintiff  as 
last  aforesaid,  should  have  been  given  at 
tile  said  trial  between  tho  plaintiff  and  the 
said  C.  Jay  and  M.  Byles,  and  although  it 
was  then  and  there  the  duty  of  the  defen- 
dant, under  and  by  virtue  of  his  said  re- 
tainer, and  his  said  la^men^ned  promise 
and  undertaking,  not  to  have  suffered  the 
said  last- mentioned  cause  to  have  been 
tried,  without  having  ready  in  the  said  court 
of  our  said  Lord  the  King  of  the  Bencli,  at 
the  trial  of  the  said  last-mentioned  cause, 
evidence  of  the  said  judgment,  whereof  the 
de&ndant  bad  notice,  &c.  Breach,  as  in  the 
first  count. 

In  the  fourth  count,  tlie  averment  was 
similar  to  that  in  tlie  second. 

In  the  fifth  count,  the  breach  was — That 
the  defendant  did  not  not  would  prosecute 
the  said  last-mentioned  action  in  a  proper, 
skilful  and  diligent  maimer,  but,  on  the  con- 
trary thereof,  wholly  omitted  and  neglected 
so  to  do,  fto.  Ste. 

To  these  were  added  the  common  iWHiey 
counts,  and  an  account  stated. 

The  defendant  pleaded  the  general 
issue. 

M 
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At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  Sittings  at  Westminster,  before 
last  Michaelmas  term,  it  appeared  that  this 
action  was  brought  against  the  defendant, 
an  attorney  of  this  court,  for  negligence  in 
the  conduct  of  a  former  suit  brought  by  the 
same  plaintiff  against  one  Cyrus  Jay  and 
his  partner.  The  record  in  the  cause  of 
Qodefroy  v.  Jay  and  another  was  produced, 
when  it  appeared  that  that  action  had  been 
brought  against  them  for  negligence  as  at- 
tornies,  in  conducting  the  defence  of  Gode- 
froy  in  another  action,  which  had  before  that 
lime  been  brought  against  him  by  one  Du- 
bois. In  the  action  against  Jay  and  his 
partner,  the  declaration  alleged,  that,  by  and 
through  the  negligence  and  default  of  the 
defendants,  judgment  by  default  had  been 
signed  against  Godefroy,  and  such  further 
proceedings  had  therein,  that  final  judgment 
was  aAerwards  signed,  and  execution  issued 
against  him. 

On  the  trial  of  that  cause,  before  Mr. 
Justice  Burrough,  at  the  Sittings  at  Guild- 
hall, aAer  Miehaelmas  term  1827,  the  only 
evidence  offered  by  the  plaintiff  to  satisfy 
the  allegation,  that  judgment  by  default  had 
been  signed  against  him  in  the  action  brought 
against  him  by  Dubois,  was  the  Prothono- 
taries'  book,  in  which  judgments  by  default 
were  regularly  entered.  Theleamed  Judge 
held  this  not  to  be  sufficient  to  prove  the 
all^tioD,  and  nonsuited  the  plaimiff(l). 
The  ground  of  the  present  action  was,  the 
negh'gence  on  the  part  of  Dalton,  as  the 
attorney  for  Godefroy  in  the  cause  of  Oode- 
froy  V.  Jay,  in  not  having  been  provided 
with  the  proper  evidence  of  the  judgment 
alleged  in  the  declaration. 
-  On  the  trial  of  this  cause,  a  barrister  of 
considerable  eminence  was  called  on  the 
part  of  the  defendant.  He  proved  that  the 
defendant,  Dalton,  had  consulted  him  as  to 
the  evidence  it  would  be  necessary  to  offer 
in  support  of  the  allegation,  and  he  said, 
that  he  thought  at  the  time  that  the  Frotho- 
notaries'  book  was  sufficient  evidence,  for 
that  it  seemed  to  him  that  negligence  was 
the  gist  of  the  action,  and  that  the  judg- 
ment by  default  was  only  alleged  as  the 
consequence.  It  appeared,  howtver,  that 
the  question  had  been  submitted  to  tfav 

(1)  See  3  CsiT.  ft  Psyne.  19S;  s.e.  1  M.  &  P. 
6UwJean.CP.6t. 


counsel  in  court,  just  before  the  trial ;  and 
it  was  not  shewn  that  the  defendant  had 
made  any  search  whether  or  not  any  final 
judgment  had  been  entered  on  the  rolh 

It  was  contended  on  the  part  of  the  de- 
fendant, that,  this  being  a  point  of  novelty 
and  difficulty,  and  the  defendant  havii^ 
consulted  counsel  thereon,  there  was  no- 
thing to  shew  that  he  had  been  guilty  of 
that  degree  of  culpable  negligence  that 
would  render  him  liable  to  an  action. 

A  verdict  was  taken  for  the  plaintiff; 
subject  to  a  motion,  either  for  a  nonsuit,  or 
in  arrest  of  judgment. 

Mr.  Serjeant  Toddy,  accordingly,  in  Mi- 
chaelmas term  last,  obtained  a  rule  nisi  for 
a  nonsuit,  on  the  ground  urged  at  the  trial, 
and  cited  i*iHv.  Yalding,  where  Lord  Mans- 
field said  (iy-f*  That  part  of  the  profession 
which  is  carried  on  by  attomiea  is  liberal 
and  reputable,  as  well  as  uselbl  to  the 
public,  when  they  conduct  themselves  with 
honour  and  integrity :  and  they  ought  to  be 
protected,  where  they  act  to  the  best  of 
their  skill  and  knowledge.  But  every  man  is 
liable  to  error :  and  I  should  be  very  sorry 
that  it  should  be  taken  for  granted  that  an 
attorney  is  answerable  for  every  error  or 
mistake,  and  to  be  punished  for  it  by  being 
charged  with  the  debt  which  he  was  em- 
ployed to  recover  for  his  client  from  the 
person  who  stands  indebted  to  him." 

The  learned  Serjeant  also  moved  in 
arrest  of  judgment,  on  the  grounds  that 
there  was  no  allegation  that  the  plamtiff 
had  any  good  cause  of  action  ^ainat  Jay 
&  Bytes,  but  only  an  allegation  that  be  was 
desirous  of  bringing  an  action  against  them ; 
and  also  that  it  was  averred  in  the  declara- 
tion, that  the  cause  of  Oodejroy  v.  Jay, 
"  came  on  for  trial  in  the  said  court  of  our 
said  Lord  the  King  of  the  Bench,  before  Sir 
James  Burrough,  knight,  &c."  without  stat- 
ing it  to  have  been  at  any  Sittings  at  Nisi 
Prius.  He  referred  to  the  cases  of  Atckesois 
v.Maddock(S),  and  Lee  v.  Ayrton,  in  the 
latter  of  which.  Lord  Kenyon  said  (4) — 
"  The  declaration  sets  out  with  stating  that 
the  original  defendant  was  indebted  to  the 

(«)  4Burr.«061. 

(3)  Pedra's  N.F.C.  16t. 

(4)  Id.  119. 
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plaintiff.  By  the  evidence,  it  appears  that 
this  averment  is  not  true,  so  that  clearly 
this  action  cannot  be  tnaintained." 

Mr.  Setjeant  Wilde  and  Mr,  Serjeant 
BompOM  anervrards  shewed  cause.  —  The 
argument  on  which  this  motion  is  founded, 
resolves  itself  into  three  propositions — First, 
that  the  plaintiff  did  not  shew  in  the  con- 
duct of  the  defendant  that  d^ree  of  neg- 
ligence that  would  subject  him  to  an  action. 
S^ndly,  that  the  declaration  does  not  aver 
that  the  plaintiff  had  any  valid  cause  of 
action  against  Jay  &  Byles,  in  the  original 
cause  against  them.  Thirdly,  that  there 
was  a  variance  between  the  declaration  and 
the  evidence,  as  to  the  place  of  trial  of  the 
cause. 

/ir«f — An  attorney  is  bound  to  possess  « 
reasonable  and  competent  knowledge  and 
skill  in  the  practice  of  the  courts  of  which 
he  is  an  o£Bcer,  and  of  the  ordinary  rules 
of  evidence.  It  may  be  conceded*  that,  in 
points  of  diflBcnlty,  or  of  rare  oocurrenra, 
whether  an  attorney  exercises  his  own  dia- 
eretim,  or.  relies  on  that  of  counsel,  he  is 
not  liable  for  a  mere  error  in  judgment ; 
but,  if  the  error  be  one  of  gross  negligence 
or  in  a  matter  not  of  difficulty,  and  which 
he  was  bound  to  know,  he  cannot  protect 
himself  from  the  consequences  of  that  neg- 
ligence by  saying  that  he' had  acted  under 
the  advice  of  counsel.  Besides,  the  time 
and  place  chosen  by  the  defendant  for  con- 
sulting his  counsel,  were  not  proper  for  the 
purpose.  The  defendant  bad  delayed  until 
the  last  moment,  and  then  the  evidence 
offered  was  fiiund  to  be  the  best  that  under 
the  drcumstancei  could  be  offered.  The 
allegation  was  not  of  an  interlocutory,  but 
a  fiul  judgment.  The  Prothonotarie's  book 
is  not  kept  as  a  book  for  recording  the  pro- 
ceedings of  the  Court,  but  merely  as  an 
at^unt-book  of  the  office,  containing  the 
names  of  the  parties  and  the  fees  payable  to 
the  officers.  It  might  be  evidence  of  the 
day  on  which  judgment  was  signed  ;  that  is, 
the  clerk  makes  therein  a  minute  of  that 
fact,  and  would  thus  be  enabled  to  say 
when  judgment  was  signed :  but  further  the 
book  is  not  evidence.  It  is  the  duty  of 
every  professional  man  to  know  that  a  judg- 
ment can  only  be  proved  by  the  production 
of  the  record,  or  an  examined  copy.  The 
point  it  clearly  laid  down  in  PWiippt  on  Evi' 


dence(5),  thus — "Final  judgment  of  a 
court  is  proved  by  an  examined  copy  of  the 
judgment  entered  of  record  on  the  judg- 
ment-roll, which  is  filed  in  the  treasury  of 
the  court.  It  will  not  be  regularly  proved 
by  the  judgment-book  of  the  court ;  al- 
though the  record  of  the  judgment-roll  may 
not  have  been  made  op,  and  though  the 
party  interested  in  the  proof  of  such  judg- 
ment, was  not  a  party  to  the  suit  in  which 
the  judgment  was  obtained."  Pitt  v.  Yalden 
was  a  summary  motion  to  the  court,  and 
there  there  is  a  strong  expression  by  Lord 
Mansfield.  But  the  principle  is  clear,  that 
an  attorney  is  bound  to  bring  into  a  cause  a 
reasonable  degree  of  skill  and  acquaintance 
with  the  law. 

Secondly — It  is  contended,  that  this  de- 
claration does  not  disclose  a  good  cause  of 
action  against  the  defendant,  because  it  is 
not  shewn  that  the  action  in  which  tlw 
pUintiff  foiled,  was  one  that  might  have 
been  muntained.  Undoubtedly,  there  are 
many  eases  whm,  in  order  to  support  an 
action  for  a  loia  occasioned  by  the  negligence 
of  the  defendant,  it  may  be  necessary  to 
shew  that  some  loss  or  damage  has  actually 
been  occasioned  thereby :  as,  in  an  action 
against  an  insurance-broker  for  not  effecting 
an  insurance,  the  plaintiff  must  shew  that  he 
had  an  interest  in  the  goods  which  the 
broker  neglected  to  insure,  and  that  he  has 
sustained  an  injury  by  the  default ;  so,  in  an 
action  against  a  broker  for  negligence  in 
making  a  contract  for  his  principal,  the 

Elaintiff  must  aver  and  prove  a  consequent 
iss ;  and,  in  an  action  against  the  sheriff 
for  an  escape,  the  plaintiff  must  shew  that 
a  debt  was  due  to  him:  but  there  ia  a 
difiereace  between  those  cases  and  that  of 
an  action  brought  against  an  attorney  for 
negligence,  whm  the  damages  are,  the  ex- 
penses of  such  abortive  proceedings,  and  the 
loss  arising  out  of  the  plaintiff's  losing  an 
opportunity  of  trying  his  cause. 

There  is  no  foundation  for  tlie  last  ob- 
jection. The  allegation,  that  the  cause 
"  came  on  to  be  tried  in  the  said  court  of 
our  said  Lord  the  King  of  the  Bench,"  is 
clearly  satisfied  by  proof  that  the  record 
came  on  to  be  tried  at  Nisi  Prius ;  the 
words  **  in  the  said  court"  do  not  refer  to 
the  place,  but  to  the  jurisdiction  only*  It 

<5)  7tlieditp.S90i 
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is  impossible  that  the  defendant  could  be 
misled. 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant 
Crosst  in  support  of  the  rule. — ^There  \i 
nothing  fn  this  ease  to  shew  that  the  defm- 
dant  has  been  guihy  of  that  degree  of  cul- 
pable negligence,  which  will  entitle  the 
plaintiff  to  maintain  the  action.  Lord  Mans- 
field, in  Pitt  V.  Yalden,  in  broad  terms  lays 
down  the  rule  applicable  to  cases  of  this 
description, — not  sufficiently  explicit  per- 
haps ;  but  still  that  case  is  an  authority  to 
shew  that  attorniea  are  not  answerable  if 
they  use  reasonable  care.  In  Compton 
ChandUss,  which  was  an  action  against  an 
attorney  for  negligence,  Mr.  Jnsticie  Le 
Blanc  said  (6),  **  that  it  was  not  every  neg- 
lect that  would  subject  a  nian  to  Buch  an 
action ;  that  an  attorney  was  only  bound  to 
bie  reasonable  care  and  skill  in  managing 
the  business  of  his  client ;  that,  if  he  were 
liable  further,  no  man  would  venture  to  act 
In  that  capadty;"  and,  in  Batlwv.  Chimd- 
less{7),  Lord  Ellenborough  said — "  An  «- 
torney  is  only  liable  for  a^Ossa  negligentia  ; 
and  it  is  impossible  to  impute  tltat  to  the 
defendant  for  not  discovering  a  defect  in  the 
memorial  of  an  annuity,  which  was  subse- 
quently held  to  be  a  defect,  upon  a  very 
doubtful  construction  of  the  statute.  I 
perfectly  agree  in  the  observations  made  on 
k  similar  occasion  by  my  Brother  Le  Blanc ; 
tad  I  am  of  opinion  that  the  present  action 
cannot  be  maintained."  That  which  is 
meant  by  crasta  negligentia  is,  a  negligence 
in  that  which  is  within  the  peculiar  province 
of  an  attorney,  uncontrollM  by  the  opinion 
of  counsel ;  for  ithat  he  is  clearly  liable. 
The  allegation  of  final  judgment  might  very 
reasonably  be  auppos^  to  be  a  mere  alle- 
gation of  damage ;  and  a  person  even  of 
more  than  ordinary  skill  might  have  thought 
that  that  allegation  might  be  repudiated 
altogether,  and  that  there  was  sufficient 
without  it  to  support  the  action.  This  in 
fact  was  the  opinion  Of  the  learned  counsel ; 
he  thought  that  the  allegation  did  not  go 
to  the  foundation  of  the  action.  When  a 
plaintiff  sues  on  a  judgment,  bis  title  is 
founded  on  the  judgment,  and  he  must 
prove  it  in  the  ordinary  way.    So,  if  n  de- 

(6)  3  Campb.  19. 

(7)  Itrid.  17, 


fbndant  pleads  a  judgment  recovered,  the 
rule  of  evidence  requires  the  production 
of  the  record.  But  in  the  cause  iA  ques- 
tion (  Qodefroy  v.  Jay  and  another  J  the  mere 
hegligehce  of  the  attorney  was  the  founda- 
tion of  the  action.  The  proof  necessary  to 
support  the  various  allegations  in  a  declare 
tfon,  is  peculiarly  within  the  prbvinoe  of 
eonnsel  to  deterffiuie  and  direct ;  and  whda 
an  attorney  has  considted  eminsd,  be  haa 
done  all  tlut  can  be  required  of  hiUi. 
As  to  the  want  of  an  allegation  that  the 

JIaintifF  had  a  good  cause  of  action  agdnst 
ay  and  Byles — There  is  no  precedent  to 
be  found  in  the  books  which  ^>es  not  con* 
tain  such  an  allegation.  lU  acticns  against 
the  sheriff  for  an  escape,  the  dedaratiott  in- 
variably contains  an  averment  tliat  the  {dain- 
tiff  had  a  good  cause  of  action  i^nst  the 
prisoner.  In  IVillianu'MSavbitkrt,  in  a  note 
to  the  case  of  Benson  v.  iVeibjf  ls)^  refii- 
rence  is  made  to  almoat  all  tlie  preoedenti 
on  this  sal^ect ;  and  it  is  there  88id-<-"  It 
is  necessary  in  this  action  to  aver  and  pmn 
that  the  plaintiff  had  a  cause  of  action 
against  tlw  person  who  escaped.  If  it  be 
not  averred,  the  dedaration  is  bad  on  de- 
murrer ;  and  if  it  be  not  proved  as  averied, 
the  plaintiff  will  be  nonsuited and  (hmter 
V.  Cleytan  (9),  and  Atexandtr  v.  Maeauky 
(10^  are  referred  to.  In  Atehtwm  v.  Mm^- 
doe)b,  which  was  an  kctimi  agunst  dw  defen- 
dants for  negligciice  as  attomies  in  coao- 
nwncii^  an  action  ^{ainst  Exctse-officen^ 
for  seizing  a  quantity  of  liair-powder  be- 
IcH^'ng  to  the  plaintiff,  without  giving  tlx 
previous  nMlce  required  by  law — it  was  ob- 
jected for  the  defendant,  dut  it  was  not 
proved  that  the  seisure  was  vadm^fmi;  and 
Lord  Kenyon  said,  be  wotUd  presume  the 
seisure  unlawful  until  the  contrary  wu 
proved.  Here,  inaamudi  as  the  •mbxAt 
dam^e  alleged  results  from  an  abortrre 
proceeding,  £e  plaintiff  shouhl  have  averred 
and  proved  that  that  proceeding  ra%ht  have 
been  available ;  he  ahoidd  have  shewn  sonw 
catMe  of  action  as  the  svbstratvm,  and  one 
which  would  have  been  productive  of  a  ver- 
dict in  his  ftvour. 

Otr,  ado*  mtft. 

(8)  t  Wnu.  Saaod.  150,  «,  ft. 

(9)  S  Lev.  8ft. 

(10)  4TamBep.61i. 
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Lord  Chief  Jusitce  Tindat  now  delivered 
the  j  udgment  of  the  Court : — 

In  this  case,  the  defendant  obtained  a 
rule  to  stiew  cause  why  the  veriifet  for  the 
plaintiff  should  not  be  set  aside,  and  a  non- 
suit entered,  or  nhy  the  Judgment  should 
not  be  arrested :  but,  as  Uie  opinion  which 
the  Court  has  formed  upon  the  first  branch 
of  the  rule  ibvolves  the  wliok  merite  of 
die  actiori,  it  btocoines  unnecessiiy  to  dis- 
cuss the  objection  which  is  supposed  to 
exist  upon  the  t^cord. 

It  was  an  action  of  atittrHpitit  brought  by 
the  plaintiff  against  the  defendant,  &6  an 
attorney  of  this  court,  for  negligence  in  the 
conduct  and  prosecution  of  a  forkner  action 
brought  by  the  iartie  plfttbtiff  against  one 
Cyrus  Jay  and  bis  partner;  and  the  un- 
dertaking of  the  defendant  is  stated  to  be, 
**  that  he  would  conduct  Attd  prosecute  dke 
■tid  action,  ita  a  proper,  ^Iful,  add  diligent 
makuier." 

The  questicm,  tbeitefore,  npoa  the  first 
branch  of  the  rule,  is,  whetMr,  upon  die 
evidence,  the  defendant  was  shewn  lo  have 

failed  in  bringing  Sufficient  skill  and  dili- 
gence to  the  conduct  of  ailioh  former  caUse. 

Now,  die  action  ag&inat  Mr.  Jay  atad  his 
partner  had  been  brought  against  theVn  for 
negKgeAce,  m  attornies,  in  conducting  the 
defence  of  the  present  plaintiff,  in  b  former 
action  which  had  been  brought  t^inst 
him  by  one  Dttbois;  in  which  actiui  against 
Mr.  Jay  and  his  partner,  it  was  alleged, 
that,  by  reason  and  in  consequence  of  the 
negligence  of  attornies,  judgment  by  de- 
&ult  had  been  signed,  and  such  Airther 
proceedings  had,  that  final  jadgment  was 
afterwards  obtained,  and  executimi  issued 
against  Godefroy. 

Upon  the  trial  of  the  action  of  Qodtfroy 
T.  Jay  and  another,  before  Mr.  Justice 
Burrough,  the  only  evidence  which  Mr. 
Dalton,  the  present  defendant,  had  pro- 
cured to  satisfy  that  all^ation,  was,  the 
book  of  the  Protfaonotaries  of  this  court, 
in  which  was  kept  an  entry  of  the  judg- 
ments by  default  signed  in  each  term,  with 
the  date  and  the  officer's  fee  Opposite  to 
the  same;  and  the  learned  Judge  who 
tried  that  cause  held  this  proof  of  the 
allegation  not  to  be  sufficient,  and  non- 
auited  the  plaintiff:  which  judgment  of 
nonsuit  was  afterwards  confirms  by  this 
court,  m  a  motion  to  set  aside  the  same. 


It  was  (bt  the  negligence  on  the  part  of 
Dalton,  as  the  plaintiff's  attorney,  in  not 
having  provided  himself  with  the  proper 
evidence  of  the' judgment  as.  set  out  in  th« 
declaratibn,  that  the  present  action  wu 
brought ;  and  the  question  is,  whether  this 
amounts  to  such  want  of  skiU  and  dil^emsb 
in  his  profession  of  an  attnrtiey,  as  to  ren- 
der him  liable  to  the  present  action. 

It  would  be  extremely  difficult  to  define 
the  exact  limit  by  which  the  skill  and  dili- 
gence which  an  attorney  undertakes  to  ftir- 
nish  in  the  conduct  of  a  cause,  is  bounded; 
or  to  trace  precisely  the  dividing  line  be- 
tween that  reasonable  skill  and  diligence 
which  appears  to  satisfy  his  undertakii^, 
and  that  crassa  negligentia,  or  lata  culpa, 
mentioned  ih  some  of  the  cases,  for  which 
he  is  undoubtedly'  responsible. 

The  cases,  however,  which  have  been 
iited  and  commented  on  at  the  bar,  appear 
t6  establish,  in  general,  that  he  is  liable 
Am-  the  consequences  of  ignorance  or  nott- 
dbstirvanee  of  the  rules  of  practice  of  Ms 
court ;  for  die  want  of  care  in  the  prepara- 
tion of  the  cause  for  trial,  or  of  attendance 
thereon  with  his  witnesses;  and  for  the 
mis-management  of  so  much  of  the  con- 
duct of  a  cause  as  is  usually  and  ordinarily 
allotted  to  his  department  of  the  profes- 
sion :  whilst,  on  the  other  hand,  be  is  not 
answerable  for  error  in  judgment  upon 
points  of  new  -occurrence,  or  of  nice  or 
doubtful  construction,  or  of  such  as  are 
usually  intrusted  to  men  in  the  higher 
branch  of  the  profession  of  the  law. 

Looking,  then,  at  the  particular  circum- 
stances attending  the  fiulure  of  the  action 
of  Oodejroy  v.  Jay  and  another,  it  appears, 
fn  the  first  place,  that  this  was  not  die  ordi- 
nary case  of  a  direct  allegation  of  a  judg- 
ment on  record,  with  a  plea  distinctly  put- 
ting that  judgment  in  issue:  in  which  case 
of  ordinary  and  daily  occurrence,  a  neg- 
lect in  the  attorney  to  provide  himself  with 
regular  proof  of  the  judgment  on  record, 
would  have  classed  itself  within  the  descrip- 
tion of  gross  negligence.  There  is  an 
ambiguity  in  the  statement  of  the  final 
judgment,  which  might^lead  a  person  not 
well  versed  in  the  practice  of  pleading,  to 
suppose  that  it  was  only  alleged  as  a  con- 
sequential damage,  and  not  as  a  direct 
ground  of  acdon ;  and,  in  the  former  case, 
the  failure  of  producing  the  record  would 
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not  have  gone  to  the  maintenance  of  the 

action.  But,  lookii^  more  particularly  to 
the  evidence  in  the  case,  it  appears  to  have 
been  proved  by  a  gentlemaA  at  the  bar  of 
great  experience  and  skill,  that,  upon  the 
particular  allegation,  he  thought  at  the 
time  the  evidence  offered  was  evidence  suf- 
ficient; fort  hat  it  seemed  to  him  that  neg- 
ligence was  the  gist  of  the  action,  and  that 
the  judgment  was  only  alleged  as  the  con- 
aemience. 

We  lay  no  stress  upon  the  fact  that  the 
attorney  had  consulted  his  counsel  as  to 
the  sufficiency  of  the  evidence ;  because 
we  think  his  liability  must  depend  upon  the 
nature  and  description  of  the  mistake,  or 
want  of  skill,  which  has  been  shewn;  and 
he  cannot  shift  from  himself  such  respon- 
sibility by  consulting  another,  where  the 
law  would  presume  him  to  have  the  know- 
ledge himself;  but  it  is  from  the  particular 
nature  of  this  misconception  of  the  attorney, 
and  from  the  evidence  given  in  the  cause, 
that  we  think  the  non-production  of  a 
record  of  judgment  is  not  to  be  couidered 
as  an  instance  of  such  gross  negligence  as 
makes  the  defendant  answerable ;  and  we, 
therefore,  think  the  rule  for  a  nonauit 
ought  to  be  made — 

Absolute, 


Feb  12  3  KinrHXRioRD  t.  btahs,clkbz. 

Variance — hetmen  alUgutum  amd  proof. 

Corporation — Appointment  qf officer*,  kon 
proved. 

In  an  action  for  a  libel,  the  declaration 
alleged  *'  that  Uie  plaintiff  had  been  appointed 
the  eurvej/OTt  J^c.  of  a  company  or  society  of 
persons  called  '  The  Nem  England  Com- 
pany,' and  in  such  capacity  had  been  and 
mas  employed  by  tlte  said  company."  T/ie 
name  of  mcorporaixon  of  the  company  was^ 
"  A  Company  for  estabUshing  Christianity 
in  Nem  England  and  the  parts  adjacent,  in 
America:" — Held,  that  this  was  no  variance 
-—Held  also,  that  it  mas  not  necessary  for 
theplaint^  toproveanappmntment  by  deed. 

Libel — Form  of  declaring  on. 
In  declaring  on  a  libel,  it  is  not  necessary 
to  tetotU  every  part  of  it,  prmided  the  sense 


of  the  part  set  o^  is  not  varied  or  altered  in 
its  ^tity  or  ^ect  by  that  miich  is  omitted. 

This  was  an  action  few  m  libelf  and  for 

slander. 

The  first  count  of  the  declaration  stated 
— That  the  plaintiff,  for  a  long  time  before 
and  at  the  time  of  the  composing  and  pub- 
lishing the  false,  scandalous,  mwiicious  and 
defamatory  libel  by  the  defendant  therein- 
after mentioned,  and  before  and  at  the 
time  of  the  committing  of  the  said  several 
grievaneca  by  the  defendant  tbereinafler 
mentioned,  carried  on  the  business  of  carpen- 
ter, builder,  ami  surveyor,  and  had  been 
appointed  the  surveyor,  agent,  and  steward 
of  a  certain  company  or  society  of  persons, 
called  The  Nem  England  Company^  and,  in 
such  capacity,  had  been  Mid  was  employed 
by  the  said  company,  and  had  always  con- 
ducted himself  with  credit^  skill,  care,  punc- 
tuality,  fidelity  and  integrity,  towards  tb« 
said  company  and  all  others  employing 
hun  in  the  way  of  his  said  trade  and  tmsi- 
nesa,  and,  until  the  committrng  of  the  aaid 
several  grievances  by  the  defendant  therein- 
after mentioned,  had  nevnr  been  auapected 
of  being  guilty  of  any  extravagance  or  mis- 
conduct in  fail  said  employment  by  the  said 
cmnpany,  or  of  abusing  the  trust  or  con6dence 
repmed  in  him  by  the  said  company  in  his 
said  employment,  or  of  having  made  default 
in  payment  of  the  monies  due  and  owing 
from  him  to  his  several  creditors,  or  of 
being  in  insolvent  circumstances,  but  nas  of 
good  name,  fame,  and  credit,  and  was  gain- 
ing great  profits  in  bis  said  employment  by 
the  said  company,  and  by  his  said  trade  and 
business,  to  the  comfortable  support  of 
himself  and  his  family,  and  the  great  in- 
crease of  his  riches,  to  wit,  at  $c. ;  yet  the 
defendant,  well  knowing  the  premises,  but 
greatly  envying  the  happy  state  and  ccmdi- 
u'on  of  the  puintiff,  and  contriving  and 
wickedly  and  malicioualy  intending  to  injure 
the  plaintiff  in  his  said  good  name^  lame, 
and  credit,  and  to  bring  him  into  public 
scandal,  infamy  and  disgrace,  with  the  said 
company,  and  with  and  amongst  his  said  em- 
ployers, and  all  his  neighbours,  and  other 
good  and  worthy  subjects  of  this  kingdom, 
and  to  cause  it  to  be  suspected  and  believed 
by  the  said  company,  and  by  and  amongst 
his  employers  and  neighbours,  and  the  said 
subjectSf  that  he,  the  ^aintifl^  had  been  and 
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was  guilty  of  the  offences  and  misconduct 
thereinafter  in  that  count  mentioned  to  have 
been  charged  upon  and  imputed  to  the 
plaintiff,  and  to  cause  the  said  company  to 
dismiss  and  discharge  the  plaintiff  from  their 
said  employment,  and  thereby  to  injure  the 
plaintiff  in  his  said  business  and  employ- 
ment, and  to  vex,  harass,  oppress,  impove- 
rish, and  wholly  ruin  him,  the  plaintiff, 
theretofore,  to  wit,  on  &Cm  at  &c.,  falsely, 
wickedly,  and  maliciously,  did  compose  and 
publish,  and  cause  and  procure  to  be  pub- 
lished, of  and  ooncemin^  the  plaintiff,  and 
of  and  coneernii^  his  said  business  and  em- 
ployment by  the  said  company,  and  of  and 
concerning  the  plaintiff  in  his  said  trade  of 
carpenter,  builder,  and  surveyor,  and  of  and 
concerning  such  default  in  payment  of  the 
monies  due  and  owing  from  the  plaintiff  to 
his  said  several  creditors  as  aforesaid,  a  cer- 
tain false,  scandalous,  malicious,  and  defa- 
matory libel,  in  the  form  of  a  letter  ad- 
dressed to  one  James  Gibson,  he,  the  said 
James  Gibson,  then  and  there  being  the 
treasurer  of  the  said  company,  containing, 
•monpst  other  things,  the  false,  scandalous, 
malicious,  de&matory,  and  libellous  matMr 
following,  of  and  concerning  the  plaintifl^ 
and  of  and  concerning  his  said  business  and 
employment  by  the  said  company,  and  of 
and  concerning  the  said  de&ult  in  payment 
of  the  monies  due  and  owing  from  the 
plaintiff  to  his  said  several  creditors  as 
aforesaid,  that  is  to  say — "  I  (meaning  the 
defendant)  should  have  been  silent,  notwith- 
standing my  (meaning  his,  the  defendant's) 
anxious  desire  to  put  you  (meaning  the  said 
James  Gibson)  upon  your  guard  against  the 
most  artful  scoundrel  (thereby  meaning  the 
l^tntiff)  that  ever  existed.  The  natural 
punishment  of  his  (meaning  the  plaintiff's) 
extravagance  and  misconduct  is  &st  ap- 
prrachii^f.  He  (meaning  the  plaintiff)  is 
m  every  person's  debt.  His  (meaning  the 
pluntiff 's)  ruin  cannot  be  long  delayed ;  and 
he  (meaning  the  plaintiff)  is  not  deserving 
of  the  slightest  commiseration." 

The  third  count  stated — that  the  plaintiff, 
before  and  at  the  time  of  the  committing  of 
the  several  grievances  by  the  defendant 
thereinafter  mentioned,  had  been  appointed 
to  the  situation  of  surveyor,  agent,  and 
steward  of  a  certain  company,  or  society  of 
persons,  called  the  New  England  Company, 
aoA  bad  always  conducted  himself  with 


credit,  punctuality,  fidelity,  and  integrity 
towards  the  said  company ;  and  that  the 
plaintiff  had  not  ever  been  guilty,  or,  until 
the  time  of  the  committing  of  the  said  several 
grievances  by  the  defendant  as  thereinailer 
mentioned,  been  suspected  to  have  been 
guilty,  in  his  said  last- mentioned  employ- 
ment, of  fraud,  embezzlement,  cheating,  or 
swindling,  or  any  other  such  crime :  by 
means  of  which  said  last-mentioned  pre- 
mises, he,  the  pli^ntif^  before  the  committing 
of  the  said  several  grievances  by  tlie  deien- 
dant  as  theretnafter  mentioned,  had  deserv- 
edly obtained  the  good  opinion  and  credit  of 
the  said  company,  and  of  all  his  neighbours, 
and  other  good  and  worthy  subjects  of  this 
realm  to  whom  he  was  in  anywise  known, 
to  wit,  at  &c.  aforesaid  ;  yet  the  defendant, 
well  knowing  the  premises  last  aforesaid, 
but  greatly  envying  the  happy  state  and 
condition  of  the  j^aintiff,  and  contriving 
and  wickedly  and  maliciously  intending  to 
injure  the  plainUff  with  the  said  company, 
in  his  said  good  name,  fame,  and  credit,  and 
to  bring  him  into  public  scandal,  infamy, 
and  di^ace  with  the  said  company,  and 
with  and  amongst  all  his  neighbours  and 
other  good  ana  worthy  subjects  of  this 
kii^om,  and  to  cause  it  to  be  supected  and 
believed  by  the  said  company,  and  by  those 
neighbours  and  subjects,  that  be,  the  plain- 
tiff, had  been  and  was  guilty  of  fraud,  em- 
bezzlement, cheating,  and  swindling,  and  to 
subject  him  to  the  pains  and  penalties  by 
the  laws  of  this  kingdom  made  and  provid- 
ed against,  and  inflicted  upon  persons  guilty 
thereof,  and  to  vex,  harass,  oppress,  im- 
poverish, and  wholly  ruin  him,  the  plaintiff, 
theretofore,  to  wit,  on  &c.  aforesaid,  at  &c. 
aforesaid,  in  a  certain  discourse  which  he,  the 
defendant,  then  and  there  had  with  one  J. 
Fuller,  he,  the  said  J.  Fuller  then  and  there 
being  one  of  the  members  of  the  said  com- 
pany or  society  of  persons  called  the  New 
England  Company,  of  and  concerning  him, 
the  plaintiff,  falsely  and  t^aliciously  spoke 
and  published  to  the  said  J.  Fuller,  of  and 
concerning  the  plaintiff,  and  of  and  con- 
ceminghis  said  last-mentioned  employment 
by  the  said  company,  these  false,  scandalous, 
malicious,  and  defamatory  words  following, 
that  is  to  say — "  He  (meaning  the  plaintiff) 
is  cheating  and  defrauding  the  compftny. 
He  (meaning  the  plaintiff)  has  sold  timber 
and  pollards  belonging  to  the  company,  and 
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never  accounted  fbr  then),  but  cheated  thero 
(meaning  the  said  cpmpany)  of  the  money. 
He  (meaning  the  plainti^')  is  defrauding 
the  oompany  in  iKe  billa  charged  tar  repairs, 
and  in  vaxioua  other  nays." 

the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  Sittings  in  London,  after  last 
Trinity  term,  the  plaintiif  proved  a  parol 
appointment  as  surveyor,  agent,  and  atew- 
aru  to  the  company  in  question,  which  was 
a  company  incorporated  by  the  name  and 
description  of  "  A  Company  for  establish- 
ing Christianity  in  New  England  and  the 
parts  adjacent,  in  America."  The  libel 
produced  to  support  the  declaration  was 
contained  in  the  following  letter  addressed 
by  the  defendant  to  the  treaaurer  of  the 
company: — 

"  Hy  dear  Sir, — I  was  very  sorry  to 
find  by  your  letter,  received  to-diqr,  that 
you  had  been  so  uncomfortably  circum- 
stanced respecting  the  information  I  gave 
you  previously  to  your  leaving  Eriswell. 
I  fully  expected  our  friend  would  have 
seen  you  soon  afler,  or  *  I  should  have 
been  silent,  notwithstanding  my  anxious 
desire  to  put  you  upon  your  guard  against 
the  most  artful  scoundrel  that  ever  existed. 
The  natural  punishment  of  hia  extrava- 
gance and  misconduct,  is  fast  approaching. 
Re  is  in  every  person's  debt.  ■  Hb  ruin 
cannot  be  long  delayed;  and  he  is  not  de- 
serving; of  the  sli^test  commiseration.' 
But  it  IS  most  uixions  request,  that  this 
fellow's  taoisconduct  may  not  entail  ruin  in 
another  quarter.  Were  I  to  be  the  cause 
of  such  disaster  and  destruction  to  so  many 
that  are  innocent,  I  could  never  forgive 
myself;  and  I  pledge  my  sacred  word  of 
honour,  that,  excepting  to  you  and  to  our 
friend,  I  have  never  disclosed  the  affair, 
nor  ever  will.  If  you  can  inform  me  when 
our  friend  is  to  be  in  London,  I  will  meet 
him;  as  I  had  much  rather  we  talk  the 
subject  over  before  any  steps  are  taken. 

"  Believe  me,  fire. 

"  E.  Evans." 

"  Eriswell,  Oct.  «4,  1827. 
"  James  Oibsm,  Esq." 

tn  oonseiiuence  of  this  letter,  the  defen- 
dant was  dismissed  the  service  of  the  com- 
pany. 


For  the  defendant  it  wqs  objected,  that 
the  declaration  did  npt  contain  a  true  de- 
scription of  the  company  under  whom  the 
plaintiff  alleged  his  appointment,  nor  any 
appointment  duly  made,  inaamuch  as  ^ 
sppointmeDt  by  a  corporate  body  could 
only  be  made  upder  the  common  aeali^ 
the  body;  an^  that  the  libel  complaioed 
of  was  not  truly  set  out  in  the  declaration, 
some  parts  of  Uie  letter  being  'omitted, 
which,  it  was  contended,  qualified  and  coo- 
trolled  the  part  declared  on. 

His  Lordship,  however,  refused  to  non- 
suit the  plaintiff,  but  \e(t  it  to  the  jury  to 
say,  whether  or  not  die  letter  in  question 
ivas  a  confidential  communication,  and 
what  damage  he  had  sus^ined  by  the  pub- 
lication— reserving  to  the  defendant  liber^ 
to  move  the  Court  to  enter  a  nonsuit,  if 
they  should  be  of  opinion  that  the  olgec- 
tions  were  well  frnwded. 

The  jury  accordingly  returned  a  rerdijct 
for  the  pUintiff— damages  1601. 

Mr.  Serjeant  Taddy,  in  last  Michaelmas 
term,  obtained  a  rule  nin  to  set  aside  this 
verdict  and  enter  a  nonsuit,  on  the  grounds 
urged  on  the  trial. — The  declaration  de- 
scribes the  company  in  question  to  be  » 
company  or  society  of  persons  called  the 
New  England  Company;  and  that  the 
plaintiff  was  emph>yed  as  the  sunr^or, 
i^ent,  and  stewat4  of  the  company.  ThU 
clearly  conveys  no  notitm  of  an  araMat- 
ment  by  a  body  eorpMate.   In  Mm»t$  t< 
TAarB<m(l),  an  acUon  of  dander  for  say- 
ing of  the  i^intiff;  "  If  Dr.  Moiaes  shew* 
you  a  diploma,  it  is  a  fitrgery" — it  was 
held  that  the  production  of  the  difdona 
was  not  sufficient  proof  of  the  plaintiff's 
being  a  doctor  of  physic;  and  in  Smi^  t> 
Taylor  {%),  which  was  an  action  for  words 
spoken  of  the  plaintiff  in  his  practice  as  • 
physician,  the  Court  were  divided  ia  oih- 
nion  as  to  the  necessity  of  the  p1unliff*s 
proving  himself  to  be  a  phyaician  duly  ap- 
pointed. The  parts  of  the  letter  which  aft 
not  set  out  have  a  clear  and  roaoifeat  ten- 
dency to  qualify  the  part  declared  od,  and 
ahew  it  to  have  been  written  under  such 
circumstances  as  to  render  it  a  privileged 
communication. 

(«)  8  Terra  Rflp.  30S. 
(S)  1  N«wRep.tl0. 
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Mr.  Serjeant  Wilde  and  Mr.  Serjeant  the  letter  was  addressed :  the  subsequent 
Stork*  shewed  cause. — The  declaration  part  has  no  bearing  whatever  upon  that, 
ooirtaios  a  perfectly  good  cause  of  action  If  a  declaration  profess  to  set  out  part  only 
independently  of  the  company.  It  states,  of  a  libel,  it  clearly  must  set  out  all  that 
that  the  {rfaintiff  carried  on  the  bnsiness  of  has  reference  to  that  pvt.  If  the  effect 
a  carpenter,  and  that  the  company  was  one  of  this  libel  were  in  any  respect  altered  by 
of  his  employers;  and,  besides  the  allega-  the  oroissim  of  part,  the  argument  of  the 
tion  of  special  damage  applicable  to  the  other  side  might  be  tenable.  But  here 
loss  of  his  appointment  by  the  company,  that  portion  which  the  declaration  pro- 
there  are  also  allegations  of  gmeral  da-  fesses  to  set  out  is  set  out  fully  and  fairly, 
mage — an  injury  to  him  in'his  business,  In  Cartwrighl  v,  Wright(6),  Mr.  Justice 
and  that  several  persons  refused  him  credit.  Bayley  said — "  The  case  of  Tabart  v.  Tip- 
All  these  allegations  are  in  their  nature  jj^r  (7)  establishes  that  a  mere  omission  in 
several :  it  was  enough  to  prove  one  of  setting  out  part  of  a  libel  is  not  fatal,  un- 
them.  The  name  by  which  this  company  less  the  sense  of  that  which  is  set  out  is 
was  commonly  known  was  that  of  The  thereby  varied.  Here,  there  are  two  omia- 
New  Endand  Company.  That,  therefore,  sions,  and  the  sense  is  thereby  altered." 
was  a  siuBdent  description.    The  plaintiff 

was  not  bound  to  seardi  the  company's       Mr.  Serjeant  Taddy  and  Mr,  Serjeant 

charter  in  order  to  find  oat  how  he  was  to  Merewether,  in  support  of  the  rule. — It 

describe  them.    In.  the  case  of  The  Bank  may  be  conceded,  that,  if  a  corporation 

of  St.  Carlo*  V.  De  Bernake  {3),  the  plain"  suing  in  their  corporate  capacity  misde- 

tifFs  sued  by  the  name  of  '*  The  Na-  scribe  themselves,  the  proper  mode  of 

tional  Bank  of  St.  Carlos;"  the  name  given  taking  advantage  of  it  is,  by  a  plea  in 

by  the  charter  from  the  King  of  Spain  abatement.  But  the  objection  here  is,  that 

was,  "  The  Bank  of  St.  Carlos :"  and  this  the  plaintiff  has  alleged  an  appointment  by 

was  held  to  be  no  variance.    That  is  a  fiir  a  corporation,  without  shewing  it  to  be  in 

stronger  case  than  the  present ;  for,  there,  &ct  a  corporation.    This  case  is,  there- 

the  company  themselves  were  plaintiA,  fore,  very  distinguishable  from  that  of  The 

and  they  ought  to  have  known  their  own  Mayor  of  Stafford  v.  Bolton.  The  ol^ee- 
aame.  In  the  case  of  The  Mayor,  ^'c,  of  tEon  goes  directly  to  the  cause  of  action. 
Su^ord  V.  Bolton{4t)t  the  plwntifib,  who     The  question  is,  can  a  surveyor,  agent,  or 

were  incorporated  by  the  name  of  *'  The  steward  of  a  corporation  be  appointed 

Mayor  and  Burgesses  of  the  Borough  of  without  deed?  All  the  authorities  on  this 

Stanord,  in  the  counQr  <^  Stafford,"  sued  sutgect  are  collected  together  in  the  case 
by  the  name  of  *'  The  Mayor  and  Bar-        Rex  v.  Biggs  (6),  where  it  is  said,  that 

gesses  of  the  Borough  of  Staffbrd" — it  **  formerly  it  was  held  that  a  corporation 
was  held  that  this  was  only  ground  for  a     aggregate  could  not  do  anything  without 

plea  in  abatement.  In  an  anonymous  case  deed  (IS  Hen.  8.  IS);  afterwards,  it  is  true, 
in  Salkeld(5),  it  is  said  that  a  corporation  for  conveniency's  sake,  it  was  allowed  to 
aggregate  may  i^ipoint  a  bailiff  to  distrain  act  in  ordinary  matters  without  deed,  as, 
without  deed  or  warrant,  as  well  as  a  cook  to  retain  a  servant,  cook,  or  butler  {Plow. 
or  butler ;  for  it  neither  vests  nor  divests  91  b — i  Saund.  305),  or  to  appoint  a  bailiff 
anysort  ofinterestinorout  ofthecorpor»-  to  take  a  distress  (3  Lev.  107).  But  in 
tion.  So,  in  this  case*  the  appointment  does  case  of  anything  of  consequence,  or  the 
not  divnt  any  sort  of  interest  out  of  the  employing  any  one  to  act  on  their  behalf 
company.  in  a  matter  which  is  not  an  ordinary 

As  to  the  other  otyecticm— The  first  service,  a  corporation  amregate  cannot 
part  of  the  letter  has  reference  to  a  con-  do  that  without  deed."  It  is  clear  that 
versatioa  that  bad  previoosly  been  had  die  plaintiff  in  this  case  was  to  perform 
between  Che  writer  and  the  perscm  to  whom    certain  services  relating  to   the  lands 


S)  1CW.&P.569;  b.«.  1  Ry.aeH.190. 
4)  1  Btm.  &  PuL  40. 
;5)  1  Si>llc.  191. 

Vot.  VIII.  CP. 


(6)  5B.&A.  615;  ■.  e.  1 D.  &  R.  (30. 

(7)  1  Cunpb.  350. 
(6)  3  P.  Wou.  4fS. 
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of  the  company.  The  alleged  loss  of 
the  appointment  is  the  whole  sting  of 
the  injury.  The  libel  is  averred  to  have 
been  published  "  of  and  concerning  the 

Slaintiff,  and  of  and  concerning  his  said 
usiness  and  employment  by  the  said  com- 
pany,  and  of  and  concerning  his  alleged 
default  in  payment  of  the  monies  due  and 
owin^  to  his  said  several  creditors."  The 
libel  Itself  shews  that  it  relates  exclusively 
to  an  employment  of  the  plaintiff  by  the 
body  corporate. 

As  to  the  other  point — The  general 
principle  is  well  laid  down  in  the  case  of 
Tabart  v.  Tipper.  Lord  Ellenborough  says 
(9),  '*  The  libel  was  there  set  out  as  if  it 
were  an  entire  and  continuous  part  of  the 
book  from  which  it  was  taken.  But,  in 
fact,  it  consisted  of  two  separate  and  di- 
vided parts  of  the  book.    The  declaration 

?roposed  to  do  one  thing,  and  did  another, 
'he  more  correct  way  would  have  been  to 
have  said,  *  in  a  certain  part  of  which  said 
libel,  there  was  and  is  contained  &c.,  and 
in  a  certain  other  part  of  which  said  libel, 
there  was  and  is  contained,  Sec*  However, 
in  that  instance,  the  sense  was  not  altered 
by  the  passage  omitted ;  if  it  bad,  he  should 
have  directed  a  nonsuit."  Here,  that  part 
of  the  letter  which  shews  it  to  have  been 
written  as  a  confidential  communication,  is 
left  out.  The  letter  was  an  answer  to  a 
letter  previously  received  by  the  defendant 
from  Mr.  Gibson.  That  part  therefore 
was  material,  and  should  have  been  set  out. 
Undoubtedly  it  is  not  necessary  that  the 
whole  of  a  libel  should  be  set  out ;  but  the 
plaintiff  is  bound  to  set  out  a  full  and  fair 
statement  of  it.  Here,  the  omitted  parts 
are  calculated  to  alter  the  whole  character 
of  tbelibeL 

Ctar,  ode,  mit. 

Lord  Chief -Justice  Tindal  now  delivered 

the  judgment  of  the  Court : — 

This  was  an  action  on  the  case  for  a  libel, 
in  which  the  plaintiff  stated  in  the  first 
count  of  his  declaration,  Uiat,  before  and  at 
the  time  of  the  publication  of  the  libel,  he 
carried  on  the  trade  and  business  of  a  car- 
penter, builder,  and  surveyor,  and  Had  been 
appointed  the  survetfor,  agent,  and  aleward, 
of  a  cn-tam  comptmif  or  m'wtjf  of  penon* 

(9)  1  Csiapb.  353. 


called  the  New  England  Company^  and,  in 
such  capacity,  had  been  and  was  employed 
by  the  said  company ;  and  then  alleges  Uiat 
the  defendant,  intending  to  cause  the  said 
company  to  dismiss  and  dischaige  the  said 
plaintiff  from  their  said  employment,  &c, 
published  the  libel  in  question  of  and  con- 
cerning the  said  plaintiff,  and  of  and  con- 
cerning his  said  business  and  employment 
by  the  said  cotn/wiajr,  in  the  form  of  a  letter 
addressed  to  the  treasurer  of  the  aatd  com- 
pany, containing  the  libellous  matter  fiil- 
lowing  of  and  concerning  the  said  plajntifl^ 
and  of  and  concerning  his  said  business  and 
employment  by  the  said  company — which 
libel  is  then  set  out  in  the  declaration. 

Three  objections  were  taken,  at  the 
trial — the  first,  that  the  plaintiff  had  failed 
in  proving  the  inducement  to  his  declaration ; 
for  that  the  proper  name  of  incofporationof 
the  company  was,  not  jsimply  **  The  New 
England  Company,"  but,  "  A  Company  for 
establishing  Christianity  in  New  Kr^land, 
and  the  parts  adjacent,  in  America" — the 
seoood,  that,  as  the  plaintiff  allc^^  an  ap- 
pouUwuiU  by  the  company  at  tnneyortOgentf 
and  eteward  of  Uiie  compojiy,  he  was  boond 
to  shew  an  appointment  by  deed,  under  tbeir 
common  seal— and  the  third  objection  was 
upon  the  ground  of  a  variance  between  the 
libel  as  set  out  in  the  declaration,  and  as 
proved  in  evidence. 

With  respect  to  the  first  objection,  how- 
ever, we  are  of  opinion,  that,  as  it  was  prov- 
ed by  the  plaintiff  that  the  company  was 
commonly  known  and  designated  by  the 
name  of  "  The  New  England  Company,"  it 
was  a  sufficient  description  in  this  case.  It 
is  not  an  allegation  of  any  right  to  land,  or 
other  property,  either  conveyed  to  or  de- 
rived from  the  compuOT,  or  oi  any  deed 
nnder  their  common  seal;  in  which  ease  a 
description  by  their  name  of  incorporation 
would  undoubtedly  have  been  neccMary  to 
enable  them  to  take,  to  grant,  or  to  charge. 
It  is  only  an  all^ation  of  an  employment  by 
a  company,  called  "  The  New  England 
Company ;"  and,  as  there  was  sufficient  evi- 
dence that  tlie  company  in  question  was 
generally  known  by  that  dMoiption,  we 
think  it  sufficient  in  this  action,  which  ii 
brought  for  a  purpose  collateral  to  any 
right  belonging  to  the  company  itself. 

As  to  the  secood  objection,  it  is  to  be 
observed  that  the  induoemeat  suies,  as 
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separate  psrts,  and  ai  distinct  allegations, 
**  that  the  plaintiff  had  been  appointed  the 
surveyor,  agent,  and  steward  of  the  com- 
pany," and  "  that,  in  such  capacity,  he  had 
been  and  was  employed  by  the  said  com- 
pany." So  that  the  allegation  of  the  ap- 
pointment and  the  employment  stand  distinct 
from  each  oUier.  And  it  further  appears, 
that,  in  the  averment  of  the  defendant's  in- 
tention, and  also  of  the  application  of  the 
libel,  the  reference  is  made,  not  to  the  ap- 
pointment of  the  plaintiff  to  bis  office,  but 
solely  to  Ilia  employment  in  that  capacity. 
Even  if  the  declaration  had  alleged  the  libel 
to  have  been  published  of  and  concerning 
the  appointment,  and  also  the  employment, 
it  would  have  been  difficult  to  have  con- 
tended, afler  the  decided  cases  on  this 
point(lO),  that  the  evidence  as  to  the  em- 
ployment ^one  would  not  have  been  suffi- 
cient to  support  the  action ;  but,  severed  as 
those  allegations  are,  and  confined  as 
the  libel  is  to  ^  pbdntiff's  employment 
only,  we  think  it  unnecessary  to  prove  any 
actual  appointment  of  the  plaintiff  to  the 
office  in  question,  either  by  deed  or  other- 
wise. 

As  to  the  third'olijection,  we  think  the  rule 
to  be,  aa  it  is  laid  down  in  the  books,  that,  if 
the  omission  of  any  part  makes  a  material 
alteration  in  the  sense  of  the  part  inserted, 
such  omission  is  fatal.  And  if,  in  this  case, 
the  part  of  the  letter  which  had  been  omit- 
ted, bad  contained  any  qualification  of  the 
meaning  of  the  part  set  out,  or  if  any  real 
substantial  difference  of  construction  would 
have  arisen  upon  the  whole  of  the  letter 
when  set  out  on  the  record,  we  should 
have  held  that  the  omission  of  such  part  con- 
stituted a  variance  which  miglit  be  taken 
advantage  of  by  the  defendant.  But,  upon 
the  consideration  of  the  whole  letter,  it 
pears  to  as  that  the  charge  imputed  by  it 
remains  precisely  the  same  as  that  which  is 
contained  in  the  part  set  out.  The  previa 
ous  part  of  the  letter,  which  is  omitted, 
merely  assigns  the  defendant's  reason  for 
writing  the  letter ;  it  has  no  bearing  what- 
ever upon  the  nature  of  the  imputation,  nor 
does  it  in  any  degree  alter  its  quality  or  effect. 
If  the  setting  out  the  whole  letter  wouhl 
have  enabled  the  defendant  to  have  moved 

(10)  80S  Finfhis  «.  ConrnOi,  3  Bfsa.  Sc  Sslir. 
369,  and  May  v.  Kom,  S  Ban.  ft  Cnm.  118. 


in  arrest  of  judgment,  no  doubt  the  omis- 
sion of  any  part  would  have  been  a  fatal 
variance.  But  we  think  the  very  same  libel 
appears  from  the  perusal  of  the  whole,  as 
from  the  part ;  and  the  consequence  is,  that, 
although  the  defendant  might  undoubtedly 
avail  himself  of  the  whole  letter  as  evidence 
for  the  jury  to  infer  the  want  of  malice  in 
the  defendant,  as  was  done  at  the  trial,  still 
the  omission  of  such  part  cannot  be  consi- 
dered as  a  ground  of  variance. 

We,  therefore,  think  the  rule  should  be 
dischai^ed. 

RiUe  disehargetL 


Jan.  27  3  bmmks  ahd  akothkb. 

Agreement — Cmslrttctim  of. 

The  plaintiff  mas  engaged  by  the  directort 
of  a  mining  company,  m  the  capacity  of 
tuperintcndant  of  their  mines  in  South  Ame- 
rica, for  a  period  of  three  year*  fnm  the 
date  of  hii  arrival  there.  The  agreement 
^ovided  **  that  the  ^Ureetors  might  ^uolve 
tt  at  any  time  on  giomg  the  pumtiff  tweUoe 
month*'  notice  or  twelve  months  talary,  and 
defraying  his  expense*  to  England;  and 
also  that,  if  the  plaintiff  served  three  years^ 
he  should  in  like  manner  be  entitled  to  a  reu' 
sonabU  sum  for  the  expenses  of  his  return, 
and  that  of  his  family,  io  England."  The 
plaintiff  arrived  in  South  America  in  April 
1826.  In  October  1827,  he  received  notice 
to  hold  himself  from  that  moment  dismissed. 
The  plaintiff  thereupon  sued  the  director*  for 
the  breach  of  contract,  ctaimng  a  sum  of 
1815/.,  including  7001.  for  a  year''*  salary 
from  the  dtUe  oj  the  dismissal,  470/.  for  fur- 
ther salary  to  the  expiration  of  the  three 
years  of  the  contract,  and  a  Jvrther  *um  qf 
820/.  for  the  expense*  of  bringing  home  his 
family  to  England.  A  verdict  mas  tahen 
for  the  plaintiffs,  excluding  these  tm  sums  of 
470/.  and  820/.,  Kith  leave  to  move  to  in- 
crease the  damages  by  adding  them,  if  the 
Court  should  think  ^f;— Held,  that  the 
plaintiff  was  not  entitled  to  recover  them. 

This  was  an  action  brought  by  the  plain- 
tiff, who  had  been  engaged  by  the  defen- 
dants, the  directors  of  a  mining  company 
called  **  The  Famatina  Mining  Company, 
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in  the  capacity  of  euperintendant  of  the 
company's  mines  in  South  America. 

The  ^reeraent  was  as  follows: — 

Articles  of  agreement  entered  into  this 
27th  of  August  18S5,  between  John  Oliver 
French,  Esq.,  of  the  one  part,  and  Henry 
James  Brooke,  Esq.,  and  Lieutenant- 
Colonel  Rowan,  for  and  on  behalf  of  the 
Famatina  Mining  Company,  on  the  other 
part. 

"  1.  The  said  John  Oliver  French  shall 
forthwith  proceed  to  Buenos  Ayres,  and 
from  thence  to  the  mines,  and  employ  him- 
self for  the  space  of  three  years,  to  be 
computed  from  the  date  of  his  arrival  at 
the  mines  (but  determinable,  nevertheless, 
as  faereina^er  mentioned),  in  the  service 
of  the  company,  in  the  capacity  of  com- 
missioner or  super!  ntendant. 

"  2.  The  said  John  Oliver  French  shall, 
while  in  South  America,  reside  in  such 
places  and  remove  from  time  to  time  to 
such  parts  as  shall  appear  to  be  most  con- 
ducive to  the  interests  of  the  said  com- 
pany ;  be  shall  devote  the  whole  of  his 
time  and  attention  to  the  service  of  the 
said  company,  and  shall  not  during  his 
continuance  in  their  service,  directly  or 
indirectly,  be  engaged  in  any  other  trans- 
action, speculation,  or  undertaking  what- 
soever. 

"  ^.  The  said  directors  shall  pay  or  cause 
to  be  paid  unto,  the  said  John  Oliver 
French,  as  a  remuneration  for  his  services, 
the  following  salary ;  that  it  is  to  say,  at 
the  rate  of  the  sum  of  600/.  sterling,  from 
the  day  of  his  embarkatioDi  for  ue  first 
year  of  his  service,  with  an  increase  of  50/. 
for  each  succeeding  year  of  his  service. 

"  4.  The  said  directors  shall  provide  a 
passage  for  the  said  John  Oliver  French,  in 
such  vessel  as  they  may  think  fit,  to  South 
America,  and  shall  defray  the  expense  of 
such  passage,  and  of  the  journey  of  the 
said  John  Oliver  French  from  thence  to 
the  mines. 

"  5.  The  said  John  Oliver  French  shall 
also  be  allowed,  in  addition  to  his  salary, 
the  costs  and  expenses  of  journies  made 
by  him  on  account  of  the  company. 

*'  6.  The  said  directors  shall  be  at  liberty 
to  dissolve  this  agreement  at  any  time,  on 
givii^  to  the  said  John  Oliver  French 
twelve  calendar  months'  notice  in  writing, 


or  paying  to  him  twelve  months*  salary  in 
lieu  of  such  notice,  and  on  paying  to  him 
a  reasonable  sum  towards  defraying  his 
expenses  from  South  America  to  England; 
the  expenses  of  his  journey  from  the  mines 
to  the  port  of  embarkation  to  be  also  paid 
by  the  company. 

*<  7.  If  the  said  John  Oliver  French  shall 
&ithfuUy  serve  the  said  company  for  the 
space  of  three  years  from  hia  arrival  at  the 
minea^  and  shall  not  at  the  expiration  of 
such  time  continue  to  serve  the  said  com- 
pany under  any  fresh  contract,  he  shall  in 
like  manner  be  entitled  to  a  reasonaUe 
sum  towards  defraying  the  expenses  of  bis 
return  to  England ;  the  expenses  of  the 
journey  from  the  mines  to  the  port  of  em- 
barkation to  be  paid  by  the  company,  and 
also  all  reasonable  expenses  for  return 
of  his  family  to  England.  * 

"  8.  In  the  event  of  theaaidJt^  Oliver 
French  becoming  at  any  time  incapable  of 
performii^  his  duty,  firom  ill  health  or  by 
■eeident,  or  from  any  other  cause,  and  if 
his  term  of  service  shall  thenceforUi  ceaae, 
the  said  John  Oliver  French  shaU  be  en- 
titled to  receive  on  such  termination  of  bis 
service,  six  months'  salafy,  to  be  calcu- 
lated at  the  rate  of  salary  payable  when 
the  said  John  Oliver  French  ^all  become 
so  incapable;  and  also  a  reasonable  sum 
towards  defraying  the  expenses  of  the 
journey  irom  the  mines  to  the  port  of  em- 
barkation to  be  paid  by  the  company. 

'*  9.  This  agreement  shall  have  the  same 
force  and  effect  in  South  America  as  if 
the  same  had  been  made  and  concluded  in 
that  country. 

**  10.  And,  lastly,  die  aaid  John  Oh'ver 
French,  for  himself,  his  heirs,  executors, 
and  administrators,  doth  hereby  covenant 
and  .declare  with  and  to  the  said  Henry 
James  Brooke,  Esq.,  and  Lieutenant<Colo- 
nel  Rowan,  or  the  survivor  or  survivors  of 
them,  in  trust  for  the  members  for  the 
time  being  of  the  said  company,  that  he, 
the  said  John  Oliver  French,  shall  and  will, 
from  henceforth  for' and  during  the  said 
term,  well  and  truly  observe,.' :pei^orm, 
fulfil,  and  keep  all  and  every  t|;e<titiu^la- 
tiuna  and  agreements  herein- toaittfne^  on 
bis  part  or  behalf  to  be  obsemd^tMSP™' 
ed,  fulfilled,  or  kept,  to  the  li^et^f  fais 
health,  skill,  and  ability,  and  according  to 
the  true  intent  and  meaning  of  these  pre- 
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KDts,  under  the  penalty  of  SOOl.  sterlingi 
and  which  shall  be  deemed  and  cooaidered 
as  liquidated  damages,  and  recoverable 
accordingly. 

In  witness  whereof,  the  said  parties  to 
these  presents  have  hereunto  set  their  hands 
and  seals,  the  day  and  year  above  written. 

*'  J.  O.  French. 
H.  J.  Brooke. 

"  C.  Rowan." 

The  plaintiff  left  tbia  country  on  the  29th 
of  Anguat  1825,  and  arrived  at  the  com- 
pany's mines.  In  October  1827  he  received 
from  the  directors  at  Buenos  Ayrei  the 
following  letter 

"  Senhor  Don  Juan  O.  Fremh. 

"  The  directors  of  the  Famatina  Com- 
pany who  subscribe  in  the  necessity  under 
which  they  find  thenwelves  of  reducing 
the  expense  of  the  enterprise  with  which 
they  are  charged,  from  the  impossibility 
of  sustaining  them  in  which  they  have  hten 
placed  by  die  non-remission  of  funds  on 
the  part  of  the  directors  in  England,  hare 
agreed,  at  a  meeting  of  the  5th  instant,  to 
suppress  the  place  of  intendant  hitherto 
filled  by  yon.  In  consequence,  immedi- 
ately upon  the  receipt  of  this  resolution, 
you  will  remain  separated  from  the  service 
of  the  company,  and  wilt  proceed  to  deli- 
ver over  to  Senhor  Don  Fantaleon  Gar- 
cia all  the  utensils,  accounts,  and  other 
appurtenances  in  your  charge;  to  which 
effect,  the  directors  transmit  a  complete 
order  of  this  date  to  the  above-mentioned 
Senhor  Garcia. 

'*  The  directors  hope,  from  the  seal  and 
delicacy  of  Senhor  French,  that  he  wiU 
effect  this  delivery  with  all  the  acrupulo- 
sity  and  order  possible,  in  order  to  avoid 
torpor  in  the  arrangement  of  the  affairs  o{ 
the  company.  All  which  is  communicated 
for  Senhor  French's  intelligence,  and  the 
consequent  en&.  Offering  the  protesta- 
ticMu  of  their  accustomed  consid»ati<m. 

"  Ramos  Larrea. 

"  Pedro  Sheridan. 
'*  Branlio  Costa. 
"  Felix  Castro. 

Boenos  Ayres,  Sept,  10,  1827." 


To  Uiis  letter  the  plaint  returned  the 
foUowii^  answer : — 

"  To  the  Directors  of  the  Famatina  Mining 
Company,  at  Buenos  Ayres. 

'*  Gentlemen, — I  have  received  your 
communication,  in  which  you  announce 
that  you  have  suppressed  the  place  of  in- 
tendant, and  that  I  am  to  remain  sepa- 
rated from  the  service  of  the  company 
immediately  that  I  receive  the  above-men- 
tioned communication.  I  protest  against 
the  legality  of  this  proceedmg,  which  could 
not  legally  be  verified,  even  were  it  sane* 
ti(Hiea  by  the  English  directors,  in  the 
terms  which  you  have  thought  fit  to  em- 
ploy for  effecting  such  dismtsaal ;  seeing 
that  the  directors,  by  contract  solemnized 
and  admitted  (and  even  by  your  own  ad- 
mission in  a  similar  case  in  your  last  official 
letter,  which  I  have  in  my  possession, 
treating  of  the  discharge  of  certain  of  the 
English  miners),  are  obliged  to  pay  me  a 
year's  salary  in  hard  dollars,  reckoning 
from  the  day  of  dismissal,  and  provide  me 
with  the  sum  necessary  for  the  reasonable 
expenses  of  the  voyage  of  my  family  to 
England,  or  otherwise  give  me  a  year's 
notice  of  dismissal,  paying  the  cost  of  such 
voyage. 

"  I  am  certain  that  my  relations  with 
the  London  directors  are  such  as  not  to 
warrant  the  arbitrary  sudden  dismissal  you 
have  resolved  on ;  but,  in  any  case,  I  shall 
not  fail  to  do  the  utmost  in  my  power  in 
order  to  avoid  injustice,  and  to  realize  the 
necessary  funds,  and  apply  them  for  con- 
veying to  Buenos  Ayres  those  of  the  com- 
pany's servants  whom  you  by  your  present 
proceedings  have  left  in  my  hands  desti- 
tute of  hdp  and  means,  even  for  this  pur- 
pose. 

"  The  foregoing  is  the  reply  of  the  un- 
dersigned, to  your  comraonication  of  the 
40th  ultimo. 

3.  O.  French. 
"  La  Rioja,  October  11,  1827." 

At  the  trial,  before  Mr.  Justice  Gaaelee, 
at  the  Sittings  at  Guildhall  after  last  term, 
it  appeared  that  the  sum  claimed  by  the 
plaintiff  as  due  to  him  from  the  directors 
for  the  breach  of  their  agreement  with  him 
(they  having  thus  dismissed  him  without 
the  stipulated  notice,  ind  without  the  pay- 
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roent  of  salary  and  travelling  expenses 

provided  for  by  the  deed),  was  1 8 1 51.,  inter 
aliis,  7001.  for  a  year's  salary  from  the  date 
of  the  dismissal ;  470/.  for  salary  from  the 
28th  August  1838  to  the  14th  April  1829. 
the  expiration  of  the  third  year  from  the  time 
of  his  arrival  at  the  mines,  at  the  rate  of 
7501,  per  annum;  and  S20/.  for  the  ex- 
penses of  the  plaintiff,  his  wife  and  family, 
from  the  mines  to  Buenos  Ayres,  and  their 
passage  thence  to  England. 

The  learned  Judge  told  the  jury  that  he 
thought  that  the  i^ntifi*  was  not,  under 
the  circumstancest  entitled  to  these  two 
last-mentioned  sums ;  hut  he  requested 
them  to  say  whether  or  not  they  considered 
SSOl.  a  reasonable  sum  for  the  expenses 
attending  the  return  to  England  of  the 
plaintiff  and  fitmily,  as  he  should  reserve 
the  point. 

The  jury  returned  a  verdict  for  the 
plaintiff — damages  1025/. ;  they  also  found 
that  320/.  was  a  reasonable  sum  for  the 
expenses  of  the  voyage ;  and,  accordingly, 
leave  was  reserved  to  the  plaintiff  to  move 
to  mcreaae  the  verdict  by  adding  that  sum 
and  the  sum  of  470/.  claimed  for  aalan^ 
from  the  28th  of  August  1828  to  the  14th 
of  April  1829. 

Mr.  Serjeant  Wilde  accordingly  moved 
for  a  rule  niti  to  that  effect. — The  question 
is,  whether,  the  three  years  contemplated 
by  the  agreement  not  having  expired,  the 
plaintiff  is  entitled  to  a  sum  for  the  ex- 
penses attending  the  return  of  his  family 
to  England.  The  sixth  section  of  the 
agreement  relates  to  the  dismissal  of  the 
plaintiff  by  the  directors — in  which  case 
he  was  to  have  twelve  months*  notice,  or 
twelve  months'  salary,  and  also  a  reasonable 
sum  for  his  travelling  expenses  from  the 
mines  to  this  country;  and  the  seventh  sec- 
tion provides  for  the  expenses  of  his  return 
to  this  country  at  the  expiration  of  the  three 
years,  if  he 'should  then  cease  to  serve  the 
company.  It  appears  that  the  plaintiff  con- 
tinued two  years  in  the  employ  of  the 
company,  and  that,  on  the  1 0th  September 
1827,  the  agents  of  the  company  in  South 
America  wrote  to  the  plaintiff  a  certain 
letter  which  the^  contend  operated  as  a 
notice  to  detennme  the  agreement.  That 
notice,  however,  was  not  given  in  the 
manner  prescribed  by  the  agreement,  and 


therefore  was  no  more  n  determination  of 

the  contract,  than  an  immediate  notice  to 
quit  would  be,  where  a  tenant  is  entitled 
to  six  months'  notice.  Inasmuch,  therefore, 
as  the  plaintiff's  period  of  service  was  not 
legslly  put  an  end  to,  he  is  entitled  to  salary 
until  the  expiration  of  the  three  years  ori-  , 
ginally  contracted  for;  and  he  is  equally 
entitled  to  the  320/.  which  the  jury  have 
found  to  be  «  reasonable  sum  for  the  ex- 
penses of  the  voyage  of  the  plaintiff  and 
bis  wife  and  fiunily  to  England. 

Mr,  SerjeaiU  TtMy  likewise  moved  ica 
a  rule  nisi  for  a  new  trial,  or  that  l^e  verdict 
might  be  reduced  to  461/.  18i.  4^.,  giring 
the  defendants  credit  for  a  sum  of  2,500 
dollars,  alleged  to  have  been  received  by 
the  plaintiff  on  their  accoont  whilst  in  South 
America. 

Lord  Chief  Juttice  Titidal. — It  appears 
to  me  that  the  jury  have  done  justice  be- 
tween these  parties,  and  I  think  their  ver- 
dict ought  not  to  be  disturbed.  The 
motion  to  merease  the  damages  stands  on 
the  constructicm  of  the  agreement.  It  is 
alleged,  that,  inaamnch  as  the  notice  con- 
templated by  the  terms  of  that  instrnment 
has  not  been  given,  it  must  be  taken  that 
the  contract  still  exists.  But  this  appears 
to  me,  like  all  other  actions  brought  for 
the  breach  of  agreements,  within  the  pro- 
vince of  the  jury ;  they  have  given  damages 
for  the  breach  of  this  agreement.  The 
terms  of  the  contract  are,  that,  "  the  direc- 
tors shall  be  at  liberty  to  dissolve  the  con- 
tract at  any  time,  on  giving  to  the  plaintiff 
twelve  calendar  months'  notice  in  writing, 
or  paying  to  him  twelve  months*  sahiry  in 
lieu  of  such  notice,  and  on  paying  to  him 
a  reasonable  aum  towards  defr^ing  his 
expenses  from  South  America  to  En^and; 
the  expenses  of  his  journey  from  the  mines 
to  the  port  of  embarkation  to  be  also  paid 
by  the  company."  It  seems  to  me  that  the 
plaintiff  has  received  all  that  he  is  entitled 
to,  if  the  jury  have  given  him  such  a  sum 
as  will  place  him  in  the  same  situation  as 
he  would  have  been  in  had  the  directors  of 
the  company  strictly  performed  their  part 
of  tlie  agreement.  No  special  damage  is 
stated.  It  is  true  that  no  notice  of  dis> 
missal  was  given  to  the  plaintiff.  But, 
supposing  that  the  directors,  at  the  time 
they  discontinued  the  services,  of  the  j^aia- 
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tiff,  had  giren  him  a  year's  salary,  and  also 

a  sum  for  the  expense  of  the  voyage  of  the 
plaintiff  himself,  would  he  have  any  cause 
to  complain?  If  not,  have  not  the  jury  in 
effect  given  him  to  that  extent  ?  I  think 
they  have.  The  cause  of  action  is  the 
breach  of  the  sixth  clause  of  the  agree- 
ment, viz.  that  which  requires  that  the 
plaintiff shall  receive  twelve  months' notice, 
or  twelve  months'  salary,  and  also  a  reason- 
able sum  towards  defraying  his  expenses 
from  South  America  to  England.  It  is 
contended,  that  the  succeeding  clause  re- 
nting to  the  expenses  of  the  return  to 
England  of  the  plaintiff's  funily,  is  to  be 
called  into  operation,  because  the  notice 
given,  not  being  in  pursuance  of  the  agree- 
ment, was  no  determination  of  the  contract: 
I  think,  however,  it  was  a  mere  matter  of 
amount  of  damage  to  be  judged  of  by  the 
jury.  If,  indeed,  the  plaintiff  had  shewn 
any  specific  proximate  damage  arising  from 
the  default  of  the  defendants — such  as  that 
he  was  delayed  in  South  America  from 
a  want  of  money  to  enable  him  to  return 
to  this  country — that  would  have  been  a 
question  of  special  damage  very  fit  for  the 
jury  to  consider.  Upon  the  whole,  it  seems 
to  me  to  be  the  ordmary  case  of  an  action 
for  the  breach  of  an  agreement,  the  da- 
mages for  which  it  is  properly  the  province 
of  the  jury  to  estimate  ;  and  that  the  sum 
now  claimed  by  the  plaintiff  does  not  arise 
as  a  demand  on  the  contract  such  as  the 
plaintiff  was  entitled  to  make. 

As  to  the  motion  to  reduce  the  damages, 
the  accounts  were  before  the  jury,  and 
I  think  we  ought  to  leave  the  matter  as 
they  have  found  it. 

J/r.  Juttict  QaMtUe.  (1) — The  points  re- 
served by  me  were,  whether  the  plaintiff 
was  entitled  to  a  sum  Siac  the  expenses  of 
bringing  home  his  family  to  Ei^land,  and 
whether  he  was  entitled  to  claim  salary 
until  the  expiration  of  the  three  years  men- 
tioned in  the  agreement.  I  think  there  is 
no  ground  for  either  of  the  motions  now 
before  the  Court.  It  appears  to  me  that 
justice  is  done  to  both  parties. 

RuU  refused. 
(1)  Bfr.  JosdM  PsA  was  ibseat. 


Jan.  M.  S  "™ 

The  defendant  wrote  to  a  third  person  as  fol- 
lows : — "  7  shall  feel  indebted  to  Mr,  Feam 
(the  plaintiff)  to  withdraw  his  outlawry,  and 
as  soon  as  my  situation, mill  allow,  Mr.  Fearyi's 
claimt  tmth  that  of  others,  shall  receive  thtU 
attention  which,  as  an  honourable  man,  I  con- 
sider them  to  deserve,  and  tl  has  been  and  is 
my  intentum  to  pay  them.  I  must  be  allowed 
time  to  maaa^  my  affairi;  andf  if  I  am 
proeeeiM  against,  any  exertion  of  mine  «iU 
be  rendered  abortive :" — Held,  that  this  was 
not  nick  an  uneonditiaial  acknowledgment  as 
to  warrant  tke  Court  in  implying  a  promse 
Ui  pay,  to  amnd  the  iStatofe  y  Limtatiims, 

This  was  an  action  of  assumpsit  on  a  bfll 
of  exchange,  dated  1819. 

The  defendant  pleaded  the  Statute  of 
Limitations. 

In  order  to  take  the  case  out  of  the  ope- 
ration of  the  statute,  the  plaintiff  gave  in 
evidence  at  the  trial,  before  the  Lord  Chief 
Justice,  at  the  Sittii^s  in  London  after  the 
last  term,  two  letters  addressed  by  the  de- 
fendant to  a  third  person,  a  friend  of  the 
plaintifi^  in  the  following  terms : — 

"  My  dear  Sir, — I  am  this  day  favoured 
with  yours,  and  feel  obliged  by  the  offer  of 
assistance  to  settle  with  Mr.  Fearn ;  and, 
in  the  present  slate  of  my  affairs,  I  can  only 
say  I  shall  feel  much  indebted  to  Mr.  Feam 
to  withdraw  bis  outlawry  ;  and,  as  soon  as 
common  decency  and  my  situation  will  allow, 
Mr.  Fearn's  claim,  with  that  of  others,  shall 
receive  that  attention  which,  as  an  honourable 
man,  I  consider  them  to  deserve;  and  it  has 
been  and  is  my  intention  to  pay  them.  I 
cannot  conclude  without  saying  I  must  be 
allowed  time  to  arrange  my  amiirs ;  and,  if 
I  am  proceeded  against,  any  exertion  of 
mine  will  be  rendered  abortive,  and  the 
Bench  or  France  must  be  my  destination ; 
and  any  one  who  reads  my  father's  will,  will 
soon  see  how  I  am  situated. 

"  Yours,  &c. 

«'  W.  Lewis." 

"  Dear  Manning, — I  beg  leave  to  apo- 
logise for  any  neglect  in  regard  to  answer- 
ing your  kind  letter,  and  I  assure  you 
Mr.  Mathias  was  desired  to  call  on  you  when 
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in  town,  and  to  arrange  with  Mr.  Fearn ; 
howerer,  as  it  now  appears  he  has  not  done 
so,  allow  me  to  say  I  am  ready  and  wiping 
to  do  anything  and  everything  to  satisfy 
Mr.  Fearn  and  all  my  creditors  i  and  my 
only  regret  is,  that,  by  the  way  my  father 
has  left  me,  I  am  totally  unable  to  do  more 
than  give  up  (nhich  I  do  by  deed)  almost 
the  whole  of  my  income  to  my  creditors ; 
ftnd  no  man  can  do  more ;  and,  if  I  am  put 
into  prison,  not  one  penny  will  my  creditors 
ever  receive.  For  the  truth  of  this,  I  refer 
you  now  to  my  fitther's  will,  and  declare  to 
yout  so  help  me  Ood,  I  am  not  worth  one 
pound ;  and  this  place  is  mine  to  live  in,  but 
^verytliic^  is  left  as  heir-looms,  and  cannot 
be  touched  by  any  process ;  and,  if  my 
person  is  laid  hold  of,  I  never  will  put  in  ball, 
but  surrender.   Let  me  hear  from  yon. 

"  Yours,  Sec 

"  W.  Lewis." 

His  Lordship  thought,  that,  as  the  first 
letter  mentioned  an  outlawry,  and  there 
was  nothing  on  the  face  of  the  record  to  shew 
that  this  was  the  debt  referred  to,  it  was 
incumbent  on  the  plaintiff  to  give  some  evi* 
denee  to  shew  that  the  letters  Ifi  question 
referred  to  this  specific  claim.  The  plain- 
tiff not  being  prepared  with  such  evidence, 
hit  Lordship  directed  a  nonsuit. 

Mr.  Serjeant  Toddy  moved  that  this 
nonsuit  might  be  set  aside,  and  a  new  trial 
had. — As  the  letters  in  question  contained 
an  acknowledgment  that  the  defendant  was 
indebted  to  the  plaintiff,  it  was  for  the  de- 
fendant to  negative  the  applicability  of  die 
promise  to  tlK  debt  in  question.  It  was  a 
matter  proper  to  be  submitted  to  the  jury, 
tn  Froti  V.  Bengough  (1),  the  question  ap- 
pears to  have  iMen  the  same  as  this.  That 
[  was  an  action  on  a  promissory  note.  The 
defendant  pleaded  the  Statuteof  LimitaUons. 
To  take  the  case  out  of  the  statute,  the 
plaintiff  gave  in  evidence,  as  proof  of  an 
acknowleflgment  within  six  years,  the  fbl- 
lowiog  letter  from  the  plaintiff: — "  Business 
calls  me  to  Liverpool,  Should  I  be  fortu- 
nate in  my  adventures,  you  may  depend  on 
aeeing  me  in  Bristol ;  otherwise  I  must 
unnge  matters  with  you  as  circumstances 
will  permit."  Tha  defendant  did  not  shew 

(l)8B.Mom,  ISO;  t.  e.  1  Btti(.  M6. 


chat  there  were  other  matters  besides  the 

promissory  note  to  which  this  letter  could 
refer.  The  Court  held,  that  it  was  properly 
left  to  the  jury  to  decide  whether  this  letter 
referred  to  the  matter  of  the  promissory  note, 
and  was  a  sufficient  acknowledgment  to  take 
the  case  out  of  the  statute.  Mr.  Justice 
Park  there  said  (2) — "  A  paper  is  produced, 
which,  though  ambiguous,  is  sufficient  to 
shift  oa  the  defendant  the  mua  which  was 
at  first  on  tlie  plaintiff,  and  the  defendant 
might  have  shewn,  if  he  could,  that  there  were 
other  matters  to  which  the  letter  ai^lied. 
In  Beate  v.  Nind  (S)  it  was  left  to  the  jury 
to  consider  whether  there  was  only  one 
aoeount  to  which  the  defendant's  supposed 
admission  could  refer.  Was  it  not  fit,  then, 
that  thb  letter  should  go  to  the  jury  ?  Lloyd 
V.  Maund  (4)  is  an  important  case  to  that 
point.  The  letter  containing  the  acknow- 
ledgment was  in  that  case,  as  in  the  present^ 
ambiguous;  but  Mr.  Justice  Ashhurst  says^ 

*  Though  this  letter  is  written  in  ambiguous 
terms,  there  are  some  parts  of  it  from  which 
the  jury  might,  perhaps,  have  inferred  an 
acknowledgment  of  the  debt;  and  1  think 
the  jury  should  have  put  their  construction 
upon  it.'  That  casct  therefore,  is  a  warrant 
for  the  propriety  of  what  lias  been  done  in 
the  present."  And  Mr.  Justice  Burrough 
said,  **  There  is  nothing  to  whieh  the  letter 
appears  to  relate,  but  a  prior  demand. 

*  Should  I  be  fortunate  in  my  adventures, 
you  may  depend  on  seeing  me  at  Bristol.' 
Why  7  To  bring  down  what  his  fortune 
produced.  *  Otherwise,  I  must  arrange 
matters  with  joa  as  circumstances  will  pM*- 
mit.*  I  think  the  jury  did  right  in  refer- 
ring this  to  an  existing  demand.  The  de- 
fendant might,  perhaps,  have  shewn  that 
there  were  mher  demands  to  which  the 
letter  apidisdt  but  he  omitted  to  do  so;  and 
I  thiitk  it  was  properly  left  to  the  jury  to 
decide  Whether  it  apmied  to  the  (daintiff's 
demand  or  no."  BatUie  t.  Inc^^pM  (A)  is 
to  the  like  effect. 

{Mr.  Juttict  OoMUe. — At  the  time  these 
cases  were  decided,  a  bare  acknowledgment 
was  held  sufficient  to  take  a  ease  out  of  the 

(t)  1  Biag.  ter. 

(3)  4Bani.ft  AM.5ri. 

(4)  ST«m  Bap.  760. 

(5)  1  Esp.  Rep.  435. 
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BtfttDte ;  but  now  it  is  held  that  there  must 
alto  be  a  promue  to  pay  (6).  ] 

It  was  suffldrat,  primA  facict  tor  the  plain- 
tiff to  shew  that  the  promise  related  to  a 
debt.  He  could  not  be  called  upon  to  give 
that  which,  at  most,  would  be  but  n^atire 
evidence.  In  A'Court  v.  Crots  (7),  and 
Scales  V.  Jacob (S),  the  promises  were  con- 
ditional only.  In  Tanner  v.  Smart  (9), 
Lord  Tenterden  said,  "  Upon  a  general  ac- 
knowledgment, where  nothing  is  said  to 
prevent  it,  a  general  promise  to  pay  may  and 
ought  to  be  implied ;  but,  where  the  party 
guards  his  acknowledgment  and  accompa- 
nies it  with  an  express  declaration  to  pre- 
vent any  such  implication,  why  shall  not  the 
rule  expresium  facit  cetsare  taciturn  apply?" 
The  rule  still  is  that  which  is  there  laid 
down.  What  is  there  in  this  case  to  prevent 
the  general  acknowledgment  taking  effect  f 
The  outlawry  could  not  have  appeared  on 
this  record.  The  party  appears  to  a  new 
declaration  when  the  outlawry  is  reversed. 
The  only  case  in  which  the  outlawry  could 
appear  is,  where  the  defendant  is  declared 
against  after  the  outlawry  of  a  partner  for- 
merly joined  with  him  in  the  suit. 

Lord  Chic/ Justice  Tindal. — Upon  look- 
ing at  the  letters  which  were  produced  by 
the  plaintiff  as  evidence  of  an  acknowledg- 
ment by  the  defendant  of  the  existence  of 
the  debt  for  which  this  action  is  brought, 
«nd  a  promise  to  pay  it,  I  still  retain  the 
same  opinion  that  I  expressed  at  the  trial. 
I  think  they  were  not  evidence  that  ought 
to  have  been  submitted  to  the  jury.  It 
seems  to  me,  that  the  late  act  (Lord  Ten- 
terden's  Act,  9  Geo.  4.  c.  14.)  has  made  no 
alteration  in  (he  terms  of  the  promise. 
Formerly,  it  was  held,  that  a  mere  acknow- 
ledgment of  a  debt  was  sufficient  to  take  a 
case  out  of  the  Statute  of  Frauds ;  but,  it 

(6)  And  DOW  hy  thestatute  9  Geo.4.  c.  14.  (com* 
nonly  called  hoid  TeDterden's  Act),  the  promUa 
mnft  be  in  writing.  See  Towler  t>.  ChattertoD,  6 
Bing.  «58  ;  a.c.  3M.  &  F. ;  8  L«w  Joum.  C.P.90. 
Be*  Kteo  Amaer  v.  Citiell,  «  M.  &  F.  367 }  t.  c. 
5  iJiDg.  208 }  7  Liw  Jooni.  CP.  78. 

(7)  3BiDg.3t9;  kc.  llMuore,i98;  4Uw  J. 
CP.  79. 

(8)  3  Btag,  638 ;  :c.  11  Hoora ;  4  Uw  Jonn. 
CP.  «09. 

(9)  6Bani.&Cres8.60!f;a.c.  .'iLawJ,  K.B.Si8. 
Voi..Vin.  CP. 


was  afterwards  held,  that  there  must  be 
also  a  promise  to  pay.  Sinee  the  late  act, 
the  promise  may  be  die  same  as  was  required 
before,  provided  it  be  in  writing.  The 
question  here  is,  whether  these  letters  con- 
tain a  sufficient  acknowledgment  of  an  ex* 
isting  debt,  and  a  promise  to  pay.  The 
acknowledgment  is  made  to  a  third  person. 
I  do  not  say  that  this  alone  is  a  decisive 
objection,  but  still  it  is  one  circumstance  in 
the  case.  The  first  letter  specifies  the  debt 
upon  which  the  defendant  had  been  out- 
lawed by  Fearn.  That  was  a  reference  to 
a  ^rticular  debt  of  which  some  evidence 
might  have  been  given.  It  was  upon  that 
ground  Lnonsuited  the  plaintiff. 

Then  is  also  this  additional  reason  for 
not  granting  a  new  trial— If  the  lettera  were 
to  M  submitted  to  another  jury,  it  does  not 
appear  that  they  contain  any  sufficient  ac- 
knowledgment, or  promise  of  payment.  It 
seems,  at  most,  to  be  a  conditional  promise, 
and  there  should  tiave  been  some  evidence 
of  the  condition  having  ta^en  place. 

Mr.  Justice  Park. — I  am  of  the  same 
opinion.  The  letters  were  not  sufficiently 
pointed,  by  the  evidence,  to  shew  that  they 
related  to  this  particular  debt.  It  also 
seems  to  me  that  this  case  falls  within  the 
principle  of  ToMtter  v.  Smart ;  there  is  a 
mere  conditional  acknowledgment  of  a  debt, 
but  not  an  absolute  promise  to  pay.  I  there- 
fore think  Uie  nonsuit  right. 

Mr,  Justice  Gaselee.  —  Admitting  the 
rule  to  be  as  my  Brother  Taddy  has  stated 
it — do  these  letters  convey  an  idea  of  a  gene- 
ral unguarded  acknowledgment  of  a  debt  7 
Part  of  the  terms  are,  that  the  defendant  is 
not  to  be  molested.  It  was,  therefore,  not 
enough  perhaps  to  declare  on  the  original 
contract.  As  to  the  second  letter — What 
docs  the  defendant  promise  ?  Conditionally, 
to  pay  his  creditors  as  hr  as  a  certain  fund 
will  ffi>;  with  an  assurance,  that,  if  pressed, 
lie  will  go  to  prison. 

Rule  refused  (10). 

(10)  8m  HndoB  «.  WUUams,  pott.  Tna.  T«m, 
not  jetMportso. 
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1830.     >    SHAW  V.  THE  UABftUIS  OS 

Feb.  9.  S  woKciSTSR. 

Warrant  of  Attorney — SuggetUm  of 
bnaehei. 

Where  jtu^tiunt  it  enteredup  m  de&f  om  a 
mutuatiu  for  mm^i/mait  of  an  anmtiUf  m- 
cured  hy  a  nmrrant  of  nt$omeg  to  cmfe»$ 
judgmentt  it  ia  not  neceitarjf  to  auign 
VcneAei  umUr  tke  elatnU  8^0  WUUttm  3. 
e.  11. 

The  plaintiff  in  this  case  signed  judg- 
ment, and  issued  execution  thereon  for  the 
arrears  of  an  annuity  secured  by  a  war- 
rant of  attorney.  By  the  warrant  of  at- 
torney— which  recited  the  grant  of  an  annuity 
of  251/.  l&s.  to  the  plaintiff,  a  covenant  by 
the  defendant  to  pay  the  annuity,  and  a 
stipulation  th^t^  as  a  security  for  the  due 
payment  of  the  annuity,  judgment  should 
.be  entered  up  thereon — the  defendant 
"  authorised  and  empowered  the  plaintiff's 
attomies*  or  either  of  them*  or  any  other 
attorney  of  the  Court  of  Common  Pleas,  to 
appear  in  the  said  court  fbr  him  the  said 
Heninr  Marquis  of  Worcester,  in  or  as  of 
last  Trinity  term,  next  Michaelmas  term,  or 
any  subsequent  term,  and  then  and  there  to 
receive  a  declaration  for  him,  in  an  action 
of  debt  upon  a  muluatut  against  him  for  the 
.sum  of  3,400{.,  at  the  suit  of  Benjamin 
Shaw,  liis  executors  or  administrators,  and 
thereupon  to  confess  the  said  action,  or  else 
to  suflfer  a  judgment  by  nildicit  or  otherwise 
to  pass  against  the  said  Henry  Marquis  of 
Worcester,  in  the  said  action,  and  to  be 
forthwith  entered  up  against  him  of  record 
.  of  the  same  court  for  the  said  sum  of 3,400/., 
tt^ther  with  costs  of  suit :  And  the  said 
Henry  Marquis  of  Worcester  did  thereby 
further  authorize  and  empower  the  sua 
attornies,  or  any  of  them,  after  the  said 
judgment  should  have  been  so  entered  up  as 
aforesaid,  in  the  name  of  him  the  said  Henry 
,  Marquis  of  Worcester,  and  as  his  act  and 
deed,  to  execute  one  or  more  effectual 
release  or  releasea  in  the  law  to  the 
said  Benjamin  Shaw,  his  heirs,  executors, 
and  administrators,  of  all  errors,  writs  of 
error,  and  of  all  benefit  and  advantage 
thereof,  and  of  all  defects  and  hnperlee- 
tions  whatsoever  to  be  committed,  occa- 
sioned, or  suffered,  in,  about,  or  concern- 


ing the  said  judgment,  or  in,  about,  or  con- 
cerning any  writ,  warrant,  process,  decla- 
ration, plea,  entry,  or  other  proceeding 
whatsoever  in  anywise  concerning  the  said 
judgment  i  and,  for  whatsoever  the  said 
attomiea,  or  any  of  them,  should  do  or 
cause  to  be  done  in  the  premises,  that 
should  be  to  them  and  every  of  them  • 
suflfioient  warrant  uid  authority :  And  U» 
said  Henry  Marquis  of  Worcester  did 
thereby  agree,  that,  when  and  aa  often  aa 
any  default  should  be  made  in  payment  of 
the  said  annuity  or  yearly  sum  of  251/.  lis., 
and  the  whole  or  any  part  of  any  quarterly 
payment  of  the  same  should  be  in  arrear 
and  unpaid  by  the  space  of  twentynme 
days,  it  should  and  might  be  lawful  to  and 
for  the  said  Benjamin  Shaw,  his  executra-s, 
administrators,  or  assigns,  to  sue  out  exe> 
cution  or  executions  upon  the  said  judg- 
ment against  the  said  Henry  Marquis  of 
Worcester,  his  heirs,  executors,  or  adaii- 
nistrators,  for  so  much  and  such  part  of 
the  said  annuity  or  veMly  sumof  451i.  ISr. 
as  should  be  then  due,  tt^^het  with  costal, 
sheriff's  poundage,  and  offieera*  fees,  and 
all  other  incident^  expenses  whatsoever ; 
and  that  without  making  or  entering  any 
previous  suggestion,  or  stung  mtt  or  eaecHl- 
ing  any  niit  of  scire  facias,  or  tn^turtf^  um- 
der  the  statute  made  in  the  eighth  and  ninth 
years  of  the  reign  of  King  Wiliiam  the 
TJdrd,  or  any  other  suggestion,  writ  of 
scire  facias,  or  inquiry,  whatsoever;  and 
that  no  writ  of  error  should  be  brought, 
or  bill  in  equity  filed,  or  any  advantage 
taken  ta  attempted  to  be  taken  by  the 
said  Henry  Marquia  of  Worcester,  hii 
hein,  executors,  or  administrators,  fat  or 
on  account  of  the  premises,  or  any  other 
matter,  cause,  or  thing  whatsoever  relat- 
ing to,  touching,  or  in  anywise  concenuDg 
the  issuing,  or  executing  of  any  such  exe- 
cution as  aforesaid,  or  any  other  proceedings 
which  might  be  bad  or  taken  on  the  sm 
judgment,  or  to  enforce  the  execution 
thereof,  according  to  the  true  ioteot  and 
meaning  of  these  presents." 

Mr.  Serjeant  Wilde,  on  a  former  day,  ob- 
tained a  rule  ntii  to  set  aside  the  executioa 
for  irr^ularity,  en  the  ground  of  the  want  of 
assignment  of  breaches  under  the  statirte 
8&0Wm.  3.  c.11. 
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Mr.  Stiyeml  Mermetker  and  Mr.  Serjeant 
E.  Lmmt  shewed  cause. — This  case  is  not 
wtthia  the  niitdiief  intended  to  be  remedied 
by  the  aet,  which  was  made  to  preclude  the 
necessity  of  gmng  into  a  court  of  equity. 
Here,  the  warrant  of  attorney  is  to  confess 
tha  action,  or  vaSSa  a  judgment  by  nii  dunt 
10  ba  entered  in  an  wetxoa  of  debt  upon 
a  wmlmtut.  It  is  expres^y  agreed  that  no 
advantage  shall  be  takm  of  the  want  of  an 
assignment  of  bnwdws.  In  Cox  v.  Rod- 
hard{\),  it  was  held  that  no  suggestion  was 
necessary  under  the  B  &  9  W.  8.  c.  U ,  upon  a 
warrant  of  attorney  conditioned  for  payment 
of  money  by  instalments.  So  also,  vaAms- 
terburg  v.  Morgan  (2),  it  was  held,  that, 
where  judgment  ia  entered  on  a  warrant  of 
attorney,  though  a  bond  also  is  given,  it  is 
not  necessary,  under  the  8  &  9  W.  3,  to 
suggest  breaches. 

Mr.  Svrjetmt  Wilde. — The  agreement, 
that  no  advantage  should  be  taken  of  any 
error  or  omission,  cannot  oust  the  party  of 
his  rights.  In  Kill  v.  HoHuter{3)  it  was 
bdd,  that  an  action  lies  on  a  policy  of  in- 
•nranee,  notwithstanding  the  policy  pro- 
Tidse^  thai,  in  case  of  loss  or  dispute,  the 
matter  shall  be  referred.  In  Hurst  v. 
/emuDf  f  (4),  where  a  bond  upon  the  face 
of  it  appeared  to  be  conditioned  for  tlie 
payment  of  a  sum  certain,  but  by  an  in- 
denture of  the  same  date^  declaring  the  purf 
posee  for  which  the  bond  was  executed, 
it  was  ^reed  that  it  should  be  lawful  for 
the  obl%ees  in  the  bond  to  commence  an 
action,  and  to  proceed  to  judgment  when- 
ever they  should  think  fit,  and,  upon  judg- 
ment being  obtained,  to  issue  execution, 
and  that  tw  judgment  shosid  be  a  security 
&T  die  payment  to  the  obligees,  on  demand, 
of  ail  suma  of  money  wUdi  then  were  or 
migbt  thereafter  become  due  to  them.  A 
jua^ment  having  been  entered  up  by  virtue 
of  this  deed,  the  obligees  issued  execution 
without  assignii^  breaches  or  executing  a 
writ  of  inquiry — it  was  held,  that  this  waa 
a  bond  substantially  conditioned  for  the 
performance  of  an  agreement  within  the 
atatute  of  William,  and  that  the  obh'geee 
oMgfai  to  havf  as^gned  breaches.  Lord 

*'  (1)  9T«iiit.74. 

(s)  » Id. 
'       1  was^  if9. 

(4)  5BM.lcCnis.6W. 


Chief  Justice  Abbott  said (5),  "If  this  is 
not  a  case  within  the  very  words  of  the  act 
of  parliament,  the  judgment  by  virtue  of 
whicli  the  execution  baa  issued  has  been 
obuined  by  means  of  a  eontrivance  used  for 
the  purpose,  and  calculated  to  have  thd 
efiect,  if  it  be  allowed  to  remain  in  force,  of 
defeating  the  provisioiw  of  that  act  of  par- 
liament ;  and  on  that  ground  the  execution 
which  has  Issued  on  that  judgment  ought 
not  to  stand."  The  manifest  object  of  the 
statute  was,  to  reach  every  speeies  of  con- 
tract sectired  by  a  penalty.  Cox  v.  Rodhard 
was  not  the  case  of  an  tmnuity,  but  of  a 
common  warrant  of  attorney  to  secure  a 
debt*  The  case  of  Atuterburg  v*  MmrgM 
passed  without  any  discussion. 

Cbr.  adv.  ndl. 

Lord  Chief  Justice  Tindal  now  delivered- 
the  judgment  of  the  Court : — 

In  this  case  a  judgment  has  been  enter- 
ed up  on  a  warrant  of  attorney  in  an  action 
of  debt  upon  it  muUiatw  for  3,4002.,  and 
it  appears  on  the  face  of  the  warrant  of 
attorney,  that,  on  the  treaty  for  the  pur- 
chase of  an  annuity,  it  was  agreed  that 
such  warrant  of  attorney  should  be  giveui 
and  that  judgment  should  be  forthwith 
entered  up  under  it  for  better  securing  the 
payment  of  the  annuity ;  and  this  ia  an 
application  by  the  defendant  to  the  Court 
to  set  aside  tlte  writ  of  execution  which 
has  been  issued  for  the  amount  of  the 
arrears  of  the  atmuity,  on  the  ground  that 
the  plaintiff  ought  to  have  suggested 
breaches  of  the  covenant  -for  paj^ent  of 
Uie  said  annuity,  which  covenant  appears 
in  the  reeit^  contained  in  the  warrant  of 
attorney,  under  the  statute  of  8  &  9  W.  3. 
c.  II.  s.  8. 

That  statute  enacts,  "  that,  in  all  actions 
upon  any  bond  or  bonds  on  any  penal  sum- 
for  non-performance  of  any  covenants  or 
agreements  in  any  indenture,  deed,  or  writ- 
ing contained,  if  judgment  shall  be  given 
for  the  plaintiff  on  a  demurrer  or  by  con- 
fession or  nil  dicit,  the  plaintiff  upon  the 
bill  may  suggest  as  many  breaches  as  he 
shall  think  fit;"  and  the  question  is,  whe- 
ther a  judgment  signed  under  this  warrant 
of  atlorhey  foils  within  the  letter  of  the 

(5)  ABani.&  Crem.  6i5  ;  5Dow.& Ry. 4*4. 
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act,  or  the  mischief  intended  to  be  pre- 
vented thereby. 

As  the  law  stood  at  the  time  this  act 
was  passed,  if  there  was  a  judgment  in  a 
court  of  law  for  a  penal  sum,  either  upon  a 
demurrer,  or  upon  a  cognovit  actionem,  or 
by  default,  the  defendant  was  exposed  to 
the  danger  of  an  execution  for  the  whole 
penalty,  and  had  no  mode  of  preventing 
such  an  inconvenience  but  by  filing  a  bill 
in  equity;  and  the  statute  was  penned  to 
prevent  such  a  mischief,  by  compelh'ng  the 
plaintiff  to  shew  upon  the  record  in  the 
court  of  common  law  the  amount  of  the 
debt  or  damages  really  due,  and  of  en- 
abling tlie  defendant  to  dispute  such 
amount  before  a  jury — thus  making  an 
appeal  to  a  court  of  equity  altogether  un- 
necessary. 

But  a  warrant  of  attorney  to  enter  up  a 
judgment  as  a  security  for  a  debt  or  de- 
mand,  was  known  in  practice  to  the  courts 
of  law  long  before  the  passing  of  the  sta- 
tute of  William.  It  was  a  proceeding  sub- 
ject to  their  cognizance  and  interference 
from  the  e&rliest  times,  and  has  been  regu- 
lated by  various  rules  of  court,  as  the  pro- 
tection of  the  defendant  or  the  purposes  of 
justice  seemed  to  demand ;  such  an  instru- 
ment, therefore,  does  not  appear  to  be 
within  the  mischief  of  the  act;  for  the 
courts  of  common  law  might  at  any  time 
of  their  own  proper  jurisdiction  receive 
an  application  and  afford  redress,  if  this 
instrument  was  made  the  means  of  oppres- 
sion or  injustice;  and,  in  The  present  case, 
if  the  defendant's  affidavit  had  disclosed 
any  exc«ss  in  the  amount  for  which  the 
j(.  fa.  bad  issued  beyond  the  arrears  of  the 
annuity,  the  Court  would  either  have  set  it 
aside,  or,  in  case  of  any  mistake,  have 
referred  it  to  their  officer,  or,  if  necessary, 
to  a  jury,  to  ascertain  ibr  what  sum  the 
execution  ought  to  stand.  The  case  of  a 
judgment  under  a  warrant  of  attorn^  does 
not  appear,  therefore,  to  have  called  for  the 
interference  of  the  legislature;  nor  does 
this  mode  of  securing  a  debt  appear  to  be 
comprised  within  the  words  used  in  the 
act,  which  speak  of  judgments  by  demurrer, 
confession,  or  nil  dicit,  and  seem  rather  to 
apply  to  such  judgments  where  an  action 
has  been  really  brought  by  a  plaintiff  on 
a  bond,  or  for  a  penalty,  than  to  this  mode 
of  securing  an  aacertaiiied  debt  or  damage, 


which  was  then  in  use  and  practice  in  the 
courts.  Whilst,  therefore,  we  agree  to  the 
authority  of  the  case  of  Hunt  v.  Jenmin^, 
we  think  that  case  is  not  inconsistent  with 
the  class^of  cases  in  which  it  is  held  that 
breaches  need  not  be  assigned  when  the 
judgment  has  been  entered  up  on  a  warrant 
of  attorney  given  as  a  security ;  and  we 
therefore  think  this  rule  should  be  dis- 
chai^d. 

RiUe  tUKharged, 


1O0U.       W  t 

Feb    8      ^  DOEIf.LOaDTETHHAHV.tTLBR. 

Evidence — IntnesUd  WUnut. 

The  evidence  of  the  remainder-man  m  Uul 
is  not  admissible  on  the  part  of  a  prior 
tenant  in  tail,  in  an  ejectment  brovgkt  by  him 
for  the  purpose  of  trying  the  natidity  of  d 
reeovertf  suffered  by  afomer  temmt  m  taU, 

This  was  an  action  of  ejectment,  brought 
to  try  the  validity  of  a  recovery  suffered  in 
the  year  1789,  by  Henry,  the  twelfUi  Lord 
Te^nham,  the  father  of  the  lessor  of  the 
plamtiff,  upon  whom  the  lands  in  question 
were,  by  a  deed  of  1756,  settled  in  tail 
male.  Two  questions  wm  raised — First, 
whether  die  said  Henry,  the  twelfth  Lord 
Tejmham,  was  of  sound  mind  at  the  time  of 
suffering  the  recovery — Secondly,  whether, 
though  not  absolutely  insane,  be  was  not  so 
weak  as  to  be  liable  to  be  practised  upoa, 
and  whether  he  was  not  so  practised  upon. 

At  the  trial,  before  Lord  Chief  Justira 
Tindal,  at  the  Sittings  at  Westminster  sfter 
last  term,  the  lessor  of  the  plaintiff  o^red 
in  evidence  certain  depositions  made  by  one 
Philip  Roper,  the  uncle  of  the  lessor  of  the 
plaintiff,  and  brother  of  Henry,  the  twelfth 
Lord,  and  remainder-man  in  tail  under  the 
settlement  of  1766.  On  the  part  of  the 
defendant  these  depositions  were  otgected 
to,  on  the  ground  that  Philip  Roper,  beii^ 
remainder-man  in  tail,  had  an  interest  in  the 
result  of  the  cause,  inasmuch  as  he  claimed 
title  under  the  same  deed  that  was  sought 
to  be  supported  by  his  testimony,  viz.  by 
destroying  the  recovery  which  operated  as 
a  b|r  to  that  entail.  To  this  it  was  an- 
swered, that  the  possible  interest  that  Philip 
Roper  m^ht  in  a  certain  event  have,  wai 
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too  remote  to  render  his  depositions  inad- 
missible, he  being  upwards  of  ninety  years 
of  age,  and  the  lessor  of  tlie  plaintiff  hav- 
ii^  seven  sons  beiidei  aeveral  grand-chU- 
dren. 

His  Lordship,  honrever,  laid  that  it  was 
iminaterial  what  might  be  the  quanium  of 
interest  the  witness  had,  bat  that  the  only 
qneatioa  was,  whether  he  had  or  had  not 
my  interest ;  and  rejected  the  deponticms. 

The  jury  returned  a  verdia  for  the 
defendant. 

Mr.  Serjeant  Jonetf  on  a  former  day, 
moved  for  a  rule  that  this  verdict 

might  be  set  aside,  and  a  new  trial  had,  on 
the  grounds — first,  that  the  depositions  of 
Philip  Roper  had  been  improperly  reject- 
ed— secondly,  that  evidence  was  admitted 
which  ought  to  have  been  rejected  (1). 

The  depositions  of  Philip  Roper  were 
dearly  adinissible.  Considering  hia  ad- 
vanced  age»  and  the  stale  of  his  ne^ew's 
ftmilj,  the  nature  of  his  intereat  waa  not 
aucfa  as  to  render  hia  testimony  exception- 
able. Many  objections  that  formerly  ob- 
tained as  to  the  competency  of  witnesses, 
DOW  go  to  their  credit  only  (2).  In  fVaUm 
T.  Shelley  {3),  the  Court  all  say  that  the  in- 
clination of  modern  times  is  to  remove  as 
lar  as  may  be  objections  to  competency,  and 
reduce  them  to  questions  of  credit.  The 
only  authorities  that  are  to  be  found  in  the 
books,  apparently  supporting  this  objection 
to  the  admissibility  of  the  witness,  are  the 
cases  of  Smith  v.  Blackham  (4),  and  Pyke  v. 
Crouch{5).  The  former  of  these  was  only 
a  Nisi  Priua  case.  Lord  Chief  Justice 
Treby  there  said — An  heir  apparent  may 
be  a  witnesa  concerning  the  title  of  the  land, 
bnt  a  remainder-maa  cannot,  for  he  hath  a 
present  estate  in  the  land ;  but  the  heirship 
of  the  heir  is  a  mere  contingency.  Tenant 
in  tail,  remainder  in  tail,  ao  in  remainder 
cannot  be  a  witness  concerning  the  title  of 
those  lands ;  for  he  hath  an  estate,  such  as 
it  is."  That  dictum  was  extra-judicial ;  the 

(1)  At  to  tbu point! nils  waa gfsated.  Fiitpo$t, 
Esater  Term. 

(<>  See  tlw  jodgnWDt  of  Lord  Chief  JnstiM  Beat, 
in  tha  caaa  of  Baidi«wa  v.  OaUndo,  1  Moon  8c  P. 
565;  a.c  4  Bing.  610;  6L>w  Jouni.  CP.  tS»i 
and  in  TUdburn  v.  Monia.  1  Moore  tt  P.  646 ;  a.  c 
4  BiDg.  649  ;  6  Law  Joura.  CP.  15S. 

(S)  1  Term  Rep.  300. 

r4)  1  Salk.  tSS. 

(3)  1  Lord  Raym.  730. 


distinction  between  an  heir  apparent  and  a 
remainder-man  in  tail  was  not  the  point  in 
issue  in  the  cause.  Pyke  v.  Crouch  was  the 
case  of  a  demise.  It  was  there  resolved, 
"  that,  if  several  estates  in  remainder  be 
limited  in  a  deed,  and  one  of  the  remainder- 
men obtain  a  verdict  for  him  in  an  action 
brought  against  him  for  the  same  land,  that 
verdict  may  be  given  in  evidence  for  the 
subsequent  remainder- man  in  an  action 
brought  against  him  for  the  same  land, 
though  he  does  not  claim  any  estate  under 
the  first  remainder-man,  because  they  all 
claim  under  the  same  deed."  There  is  a 
difference  between  the  case  of  a  witness 
interested  by  claiming  through  the  party  in 
the  cause,  and  one  not  claiming  through 
him,  but  by  a  paramouiu  title.  In  Bent  v. 
Baker  (6),  the  rule  is  bad  dovm  thus,  vie. 
that,  in  general,  a  person  is  a  competent 
witness,  unless  he  be  interested  in  the  event 
of  the  suit.  The  objection  arises  in  the 
case  of  an  executor  or  administrator,  who 
claim  through  the  tesutor  or  the  intestate. 
In  this  case,  supposing  Lord  Teynham  re- 
covered a  verdict,  and  all  the  intermediate 
estates  tail  were  disposed  of,  and  Philip 
Roper  had  to  bring  ejectment  against  this 
defendant,  would  the  judgment  in  this  case 
be  evidence  for  him  ?  Or,  supposing  Lord 
Teynham  failed,  and  the  intervening  estates 
were  disposed  of,  and  another  ejectment 
brought  by  Ro[»er,  would  the  judgment  in 
thia  case  be  evidence  against  him  in  that 
action?  If  this  were  so,  it  would  operate  an 
extreme  hardship  on  Roper,  for,  in  that 
case,  he  might  be  barred  by  a  judgment 
obtained  in  a  cause  in  which  he  neither  waa 
nor  could  be  heard.  In  OUber^t  Evidence 
(7),  it  is  said,  that  "no  one  can  take  bene- 
fit by  a  verdict,  that  had  not  been  pre- 
judiced by  it  had  it  gone  contrary."  All 
that  would  appear  upon  the  face  of  the 
record,  in  case  the  plaintiff  obtained  judg- 
ment, would  be  that  John  Doe  recovered 
possession  of  the  lands  in  question.  If  it 
had  been  an  issue,  the  question  would  have 
appeared  fully  on  the  record,  and  the  jury 
would  either  have  affirmed  or  denied  the 
competency  of  the  recoveror.  In  jislin  v. 
Parkin  (8)  Lord  Mansfield  said—"  Ilw 
judgment  only  concludes  the  parties  as  to 

6)  3  Term  Rep.  tT. 
r)  4tb  Edit.  33. 
8)  t  Bun.  668. 
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the  subject-matter  of  iu"  In  Doe  d.  Janet 
T.  fVil4e{9),  the  tenant  in  possession  was 
tendered  as  a  witness,  but  rejected  on  the 
,  ground  of  his  possession.  Lord  Mansfield 
said — "  He  (the  witness)  comes  to  solicit  a 
verdict  which  would  have  the  effect  of  turning 
him  out  immediately ;  and  that  is  an  imme- 
diate interest,  and  outweighs  the  omtrary 
and  remote  efiect  of  hit  rabjecting  himself 
by  his  testimony  to  an  action." 

In  Wiliiam^M  Saumtert,  speaking  of  the 
manner  in  which  the  law  looks  upon  certain 
things  as  assets,  it  is  said  (10) — *'  So,  lands 
whidi  descend  in  tail  are  not  assets,  for  it 
must  be  a  fee  simple.  1  RoU.  Abr.  269  (B). 
It  is  laid  down  as  a  general  rule,  that  a 
reTersioa  expectant  on  an  estate  tail  is  not 
assets,  for  it  is  in  the  power  of  the  tenant 
in  tail  to  bar  it  at  his  pleasure.  \  R(M.Abr. 
£69(A).  pl.«;  6A7>.42;  Mitdmay'tcaie, 
ibid.  68  6.  Brediman't  eattt  Carth.  189  ; 
KelUm  V.  RomdeH.  As,  where  A.  seised  in 
fee  limits  the  estate  to  himself  for  life, 
remainder  to  another  in  Uul,  reversion  to 
himself  in  fee,  and  dies  indebted  by  bond, 
the  reversion  in  fee  is  not  assets  in  the  heir, 
during  the  continuance  of  the  estate  tail,  and 
he  may  plead  r'ien$  per  descent,  Carth.  129. 
2  Mod.  50.  Otbatton  Stanhope,  9  Mod. 
176.  arg. ;  tliough  in  Lill.  Ent.  112,  there 
is  a  plea  of  rient  per  deieent,  except  a  re- 
version expectant  on  an  estate  tail :  but  it 
teems  to  be  a  bad  plea.  8  Mod.  50.** 

Cur.  adtn  vuU. 

Lord  Cluef  Justiee  Tindal  now  delivered 
the  opinion  of  the  Coart : — 

Tliis  rule  has  been  moved  for  on  two 
grounds — first,  on  tlie  excloston  of  evidence 
which  ought  to  have  been  admitted  ^  se- 
condly, on  the  admission  of  evidence  which 
ought  to  have  been  rejected. 

The  question,  as  to  the  Brst  ground  of 
objection,  is  this — whether  the  evidence  of 
the  remainder-man  in  tail  is  admissible  on 
the  part  of  a  prior  tenant  in  tail,  who  has 
broi^ht  ejectment  to  try  the  validity  of  a 
common  recovery,  on  the  ground  of  the 
Incompetency  of  the  tenant  in  tail  by  whom 
it  was  suffered ;  and,  as  to  this  objection, 
we  are  of  opinion,  both  upon  principle  sod 

(9)  5  TBoat.  183. 

(10)  S  Wiu.  Smad.  «  *.  a.  (4). 


on  the  authority  of  decided  cases,  that  such 
evidence  is  not  admissible. 

The  general  rale  upon  which  the  incom- 
petency of  witnesses  is  founded,  is  laid 
down  by  Lord  Chief  Baron  Gilbert,  in  his 
Lam  of  Evidenc€,m  these  terms  (11)  — 
"The  hw  lodes  upon  a  witness  as  imt- 
rested,  whm  there  is  a  certsin  benefit  or 
disadvantsge  to  the  mtness  atttndii^  the 
conseqaence  of  the  cause  one  way."  Now, 
dtia  benefit  may  arise  to  the  witness  in  two 
cases — first,  where  he  has  a  direct  and  im- 
mediate benefit  from  the  event  of  the  suit 
its^f — secondly,  where  he  may  avail  him- 
self of  the  benefit  of  the  verdict,  in  sup- 
port of  his  claim'  in  a  future  actkm  ;  and, 
where  the  case  falls  within  die  first  descrip- 
tion, in  which  the  interest  is  more  immedk 
ate  and  direct,  there  is  no  occasion  to  have 
recoarse  to  the  second  principle,  where  the 
interest  is  one  d^pree  removed. 

Cases  daily  oecor  in  trUch  the  witness  is 
rejected  upon  the  first  groimd.  An  exc 
enter  brings  an  action  for  a  debt  due  to  his 
testator's  estate ;  the  residuary  legatee  is 
not  an  admissible  witness :  not  because  this 
verdict  would  be  evidence  for  or  against 
hitt  in  Say  future  suit,  for,  be  can  neither 
be  plaintiff  nor  defi!ndant  in  an  action  re- 
lating to  this  debt;  but,  because  he  re- 
ceives an  immediate  benefit  by  a  verdict  for 
the  plaintiff.  Bo^  in  ejectment,  the  tenant 
in  possession  could  not  be  called  to  prove 
the  title  of  the  defendant  onder  whom  be 
claims  to  hold ;  nor  eoitld  the  landlord  be 
called  to  prove  the  title  of  the  tenant  who 
defended  the  ejectment :  nor,  in  ejectnwn^ 
after  nprmd  facie  case  a  made  out  against 
the  defendant,  could  a  whness  be  called  to 
prove  himself  the  re^  tenant,  and  the  defen- 
dant his  bailiff ;  for,  the  verdict  aoHl  jodg- 
ment  in  this  very  action  would  have  the 
effect  of  turnii^  bin  out  of  poaSesaion  hO' 
mediaeely. 

In  all  these  cases,  the  witness  is  excltid- 
ed,  not  because  the  verdict  wouM  be  eti* 
dence  for  or  against  him  in  a  future  action, 
but  on  account  of  the  immediate  benefiit  or 
injury  be  would  raoeive  by  the  detmniaa- 
tmn  q£  the  very  cause  itsen. 

Now,  the  present  case  felk  whfafar  this 
principle.  If  Lord  Teynham  recovers  in 
this  eiectment,  he  will  be  in  as  of  his  for- 

(It)  Pags  106, 
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met  right.  Nothing  ii  better  estuhlidied 
ifau  that  the  Imor  of  the  plaintiff,  when 
he  rtcovera  in  an  ejectment,  is  in,  not  merely 
as  of  the  term  which  he  has  granted  to 
John  Doe.  but  as  of  the  right  and  title 
whieh  be  haa  pro  red  in  himself.  If  he  has 
okAj  a  dwtfeel  faitereak,  he  is  in  at  of  that 
term;  tf  he  has  a  freeboki,  heis  in  as  of  that 
freehold  ;  if  tenant  in  tail,  he  is  in  u  andt 
tenant  in  tail  (12). 

Lord  Teynham,  therefore,  if  he  abottld 
have  recovered  a  verdict,  would  have  been 
tenant  in  tail  in  possession  nnder  the  set* 
tlement  of  1 756 ;  but,  by  the  very  same 
verdict,  Philip  Roper,  the  proposed  witness, 
would  have  acquirad  a  vested  interest  in  the 
remainder  in  taO  under  the  aamc  atttle- 
ment. 

The  seisin  of  the  tenant  in  tail  in  poa* 
sesaion  ia  the  aeiain  of  the  remainder-man ; 
the  eatate  in  ptaaassioB,  and  the  estate  in 
remainder,  bring,  far  thia  pnrpoa^  bat  one 
eetate. 

It  seems,  therefore,  to  us,  that,  upon 
principle,  the  witness  bad  a  direct  ud  im- 
mediate interest  in  procuring  a  verdict 
which  shonld  have  the  efiect  of  revesting 
his  own  remainder  in  tail ;  and,  upon  an- 
tbority,  besides  the  cases  which  have  been 
referred  to,  in  1  Salitld,  S8S,  and  1  Lord 
Raymond,  7S0,  there  is  an  opinion  of  Lord 
Chief  Justice  Lee,  m  the  case  of  Comyiu 
V.  the  Mayor  of  OakkamptM  (18)  :  "  The 
person  to  whom  the  remainder  of  an  estate 
iS)  after  the  detemunaticm  of  a  particular 
estate,  limited  by  a  will,  eannat  be  admitted 
to  prove  the  w^j  beeausa  ha  haa,  although 
k  be  remote,  a  vested  interest  b  the  matter 
in  question.^' 

We,  therefore,  think  that  this  rule  to 
shew  cause  ought  not  to  be  gmnted  upon 
the  fint  ground  of  objection ;  but,  with  re- 
spect to  the  second,  wkheot  giving  any 
opimon  upon  the  result  of  the  rule,  we 
grant  a  rule  to  shew  caiue. 

Rvk  grmUtd,  wpa$k  tke  aeeond 

(It)  See  tlM  ndgBsat  oriMd  Uuifidd,  in  Tqr- 
Isr  «.  Hotde,  1  Bnnr.  114. 

(13)  Sty.  49. 


f  CUMUIKO  AND  OTHIIS,  ABSIO- 
<     NBB9     OF    OAVANAOH  AND 


C  0THEaS,BAlfIUlUPT8,0.BAU:.T. 

Act  of  Bankruptcy — What  shall  be. 

The  fact  of  a  hanker  cauting  the  doort 
and  midoios  of  the  bank  to  be  closed,  is  evi- 
ieme  wAMce  the  jury  may  infer  a  '*  begm- 
nmg  to  keep  hmu*^  anuia  the  6  Geo.  4.  e.  1 6. 
M.  8,  although  that  he  not  hit  place  of  ren* 
denee. 

Bankrupt  Act — Construction  of. 

A  bill  of  exchange  it  within  the  matnmg 
of  the  6  Geo.  4.  c.  16.  s.  8,  which  maket  the 
fraudulent  gift,  delivery^  or  trantfer  iy  « 
tradeTf  of  any  of  his  "  goods  or  cbattela,'' 
an  act  of  bankruptcy. 

This  was  an  action  brought  by  the  plain- 
tifih  aa  assignees  of  Nathaniel  Cavanagh, 
Henry  Brown,  and  William  Brown,  bank- 
rupts, to  recover  certain  mortgage-deeda 
and  bills  of  exchange  alleged  to  belong  to 
the  estate. 

The  cause  was  tried,  before  Lord  Chief 
Justice  Tindal,  at  the  sittings  at  Guildhall 
nfter  last  term. 

In  proof  of  the  acts  of  bankruptcy,  the 
following  facts  appeared  in  evidence  :— 

The  bankrupts  were  bankers  at  Bath 
and  at  ifoiatol.  Cavanagh  and  William 
Brown  resided  at  Bath — the  latter  at  the 
banking- house.  Henry  Brown  Kved  at 
Bristol.  In  the  month  of  December  1M5 
(which  waa  the  period  of  what  is  com- 
monly called  "the  general  panic")>  the 
bank  bdng  in  difficulties,  and  there  beii^ 
a  considerable  run  upon  it,  William  Brown 
went  to  London  on  the  1 2th  of  December, 
for  the  purpose  of  raising  monejr,  returned 
to  Bath  on  the  18th  with  6,000/.,  and  on 
the  14th  again  went  to  London  to  obtain  a 
further  supply.  On  the  I5th,  Cavmagfa 
sent  a  letter  to  William  Brown  by  a  spedal 
messenger,  stating  that  his  abmee  had 
been  observed  upon,  and  requesting  him 
t»  send  fiinda,  or  they  could  not  go  on. 
The  meaaenger  returned  on  the  fUknring 
day  with  1,000/.,  and,  at  the  pressii^ 
instance  of  his  partners,  another  sum  of 
1,000/.  was  sent  to  Bath  by  William  Brown 
on  the  Saturday  evenit^.  The  bank  con- 
tinued in  difficulties,  and  the  return  of 
William  Brown  was  strongly  urged  by 
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bis  partners.  A  friend  wliom  they  sent 
to  him,  found  him  at  Stevens's  hotel,  in 
Bond*street,  in  a  state  of  extreme  agiu- 
tion  and  distress  of  mind,  insomuch  that 
it  fpas  feared  he  might  commit  violence 
upon  himself.  On  Monday,  the  1 9th, 
Henry  Brown  went  to  Bath.  The  bank 
remained  open  the  whole  of  thafMay,  and 
in  the  evenmg  it  was  determined  by  Cava- 
nagh  and  Henry  Brown,  that,  unless  Wil- 
liam Brown  arrived  at  Bath  on  the  follow- 
ing morning,  they  would  suspend  their 
payments.  William  Brown  not  making  bis 
^pearance,  the  bank  at  Bath  accordingly 
remained  closed  on  Tuesday  the  SOth,  and 
Mrs.  William  Brown  was  sent  to  Bristol  to 
desire  the  clerks  not  to  open  the  banking- 
bouse  there.  A  notice  was  placed  on  the 
door  of  the  bank,  informing  the  public, 
that,  in  consequence  of  the  panic,  they  were 
under  the  necessity  of  closing,  but  that 
they  cmsoled  thenuelves  with  the  assur- 
ance that  the  public  would  not  suflfer  any 
eventual  loss. 

On  Wednesday  the  21st,  William  Brown 
arrived  at  Bath.  Finding  the  bank  closed, 
he  expressed  great  surprise,  and  caused  a 
side-door  to  be  opened,  desiring  that  all 
persons  who  called  might  be  admitted  to 
him.  The  front-door  and  the  windows  of 
the  bank,  however,  remained  clcned,  and 
many  persons  were  outside  extremely  sla- 
raorous  for  admission. 

A  further  act  of  bankruptcy  as  to  Wil- 
liam Brown,  consisted  of  an  alleged  fraudu- 
lent transfer  of  a  bill  of  exchange  for  300^, 
drawn  by  Dr.  Daniel  upon  one  W.  J.  Smithi 
which  bad  been  sent  by  William  Brown  to 
liady  Delawarr,  indmed  in  a  letter  in 
which  he  advised  her  ladyship  that  he  sent 
her  the  bill  in  order  to  allay  any  uneasiness 
she  might  feel  from  the  alarming  state  of 
the  times.  This  letter,  it  appeared,  came 
to  the  liands  of  Lady  Delawarr's  agent 
about  the  Ckristmaa  week. 

The  commission  against  the  bankrupts 
issued  on  the  21st  of  December. 

His  Lordship  lefl  it  to  the  jury  to  say, 
whether  the  facts  of  the  cl<wing  of  the 
banks  by  Cavaoagh  and  Henry  Brown  were 
not  evidence  of  their  absenting  themselves 
from  their  usual  places  at  the  bank,  whence 
might  be  inferred  a  beginning  to  keep 
house :  and,  as  to  WilHatn  Brown,  whether 
he  was  in  London  bond  fi^  for  the  pur- 


pose of  getting  money,  or  to  avoid  his 
creditors  ;  and  whether  he  remained  there 
longer  than  was  neoeasary  for  the  purpose 
of  raising  money :  and,  as  to  the  allied 
fraudulent  transfer,  whether  the  bill  la 
question  had  been  sent  to  Lady  Delawarr 
before  or  after  the  date  of  the  commission. 

The  jury  returned  a  verdict  for  the 
plaintiflb. 

Mr.  Serjeant  Taddtft  in  the  last  t«rm, 
obtained  a  role  titsi,  that  this  verdict  might 
be  set  aside,  and  a  new  trial  had.  He 

submitted  that  there  was  no  evidence  of  a 
beginning  to  keep  bouse  by  Cavanagh  and 
Henry  Brown ;  Uiat  the  mere  shutting  the 
doors  and  windows  of  the  bank  was  not  an 
act  of  bankruptcy,  that  not  being  their 
place  of  residence ;  but  that,  to  constitute 
the  beginning  to  keep  house  intended  by 
the  statute,  there  must  be  some  evidmce 
of  a  keeping  the  dweiiimg-koiue ;  and  he 
referred  to  Oimmingham  v.  Zonw  (1),  /»- 
tUae  T.  Da  Ciuten(i)t  and  If^nofd  v. 
7P%tfeAead(S);  in  the  two  latter  of  which 
it  waa  expressly  found  as  a  fact  in  the 
case,  that  there  was  no  ontmus  reverleik/i 
in  the  bankrupt.  As  to  William  Brown,  be 
contended  that  there  was  no  evidence  of 
his  absenting  himself  from  his  dwelling- 
house  with  intent  to  avoid  or  delay  his 
creditors ;  that  he  went  to  London  for  the 
sole  purpose  of  procuring  funds ;  and  that 
his  not  returning  to  Bristol  when  expected 
by  his  partners  was  not  evidence  to  war- 
rant the  findmg  of  an  act  of  bankruptcy 
him,  particularly  when  his  conduct  on  his 
arrival  at  Bath  on  the  Wednesday,  was  coi'- 
sidered.  As  to  the  alleged  fraudulent 
transfer  by  the  delivery  of  Uie  bill  to  Lady 
Delawarr,  he  submittm  that,  to  constitute 
that  delivery  an  act  of  bankruptcy,  it  should 
have  been  clearly  proved  that  it  was  made 
before  the  date  of  the  commission.  He 
further  contended,  that,  in  the  sense  of  the 
words  used  in  the  aet(4X  a  chose  in  bgUob 

(l>tMar*h,  SSti;     c.  6  TsuDt. 53t. 

it)  1  New  Rep.  t54. 

(3)  S  Ctnpb.  530. 

(4)  &  Geo.  4.  c.  16.  s.  3.— By  which  i(  u  enaciod, 
"  Thst,  if  any  trader  ihall  deptrt  this  reslqa,  », 
beiog  oat  of  thii  retha,  shall  mniin  ■bnwd,  «r  de- 
part from  hii  xlweUing>bonu,  or  otbermM  ibenit 
binuelf,  or  begin  to  keep  hie  bouse,  or  snSer  himself 
to  be  arrested  for  k  debt  not  due,  or  yield  bimself  to 

Srieon,  or  aaffer  himself  to  be  ontliwed,  or  [micur* 
imtelf  to  be  trreated,  or  hie  good*,  monv/f  or 
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is  not  included  in  tlie  terras  "  goods  and 
chattels ;"  and  he  referred  to  a  case  of 
Wrigley  t.  jBoHfffeU(»)»  tried  before  Lord 
Chief  inatice  B«t,at  the  sitdngsat  Chiild- 
h^l  alter  Trinity  term  1826,  where  the 
■aiwB  point  oecBrrtd,and  his  Lordship  held 
a  bill  of  cxf^ngt  not  to  be  within  the 
act. 

Mr.  Serjeant  Wilde  and  Mr,  Serjeant 
Rustell  shewed  cause. — As  to  Cavanagh  and 
Henry  Brown,  the  facts  evidenced  a  clear 
act  of  bankrapecy ;  the  banks  both  at  Bath 
mA  at  Bristol  were  shut,  which  was  a  be- 
ginning to  keep  bouse  within  the  meaning 
of  iho  statnte.  As  to  William  Brown,  too, 
the  acts  of  bankraptcy  were  sufficiently 
prared ;  hia  stay  in  London  w«  evidently 
prolonged  from  a  fear  to  meet  bis  creditors : 
and  the  delivery  of  the  bill  of  exchange  to 
Lady  Delawarr  was  a  fraudulent  transfer 
of  a  chattel,  within  the  meaning  of  the 
third  section  of  the  act.  In  DtuUey  v. 
Vaughan(6),  it  was  held  that  a  trader  with- 
drawing himself  from  one  part  of  his  house 
to  another,  to  avoid  seeing  hia  creditors, 
thereby  committed  an  act  of  bankruptcy. 
In  QiUmgham  v.  Lamg{t'),  it-  was  held 
^t  the  wovda  *'  or  otherwise  to  absent  him 
or  heradf,"  in  the  13  Eliz.  c.  7.  and  1  Jac.  1. 
e.  15,  were  not  con6ned  to  an  absenting  from 
the  AeeWng-houie,  or  any  particular  place. 
In  that  ease,  a  man  in  the  habit  of  attend- 
ing on  the  Royal  Exchange  to  collect  news, 
Icq  it  at  the  sight  of  his  creditors,  desiring 
a  friend  to  say  he  vnu  not  there ;  or  broke 
an  appointment  he  had  made  with  a  creditor 
to  meet  him  there ;  or(being  the  proprietor 
of  a  theatre)  retired  behind  the  scenes  to 
avoid  a  slierifiTs  officer,  at  the  same  time 
giviag  otdera  to  be  denied  to  him — it  was 

cbsttflU  to  be  ittubed,  Beqnestered,  or  taken  in  eze- 
entloa ;  or  mak*  ot  esoM  to  b*  mida,  either  witlria 
this  leftbn  or  •teewboci  uy  fnuidulcnt  grant  or 
coDveySDce  of  any  of  bis  lands,  tenements,  goods,  or 
cbattdli ;  or  mtke  or  cause  to  be  made  any  fnodalent 
suilettiler  of  any  of  Iris  copyhdd  dads  or  tenements, 
or  awke  or  caws  to  banade  nvf  (rioiIaleatgUt,  de- 
livery, or  tiaasfer  of  say  of  hu  goods  or  uatt^: 
eveiy  sucb  trader  doing,  suffering,  procctring,  exe- 
cnting,  pennitting,  making,  or  causiog  to  be  made 
aayor  the  acta,  deeds,  or  matters  aforesaid,  n-itb  in- 
feat  to  defiMt  Of  delsj  his  eieditan,  sbsll  be  deemed 
to  have  thereby  comaiiitod  so  set  of  baidmptcy." 

(5)  Not  reported. 

(6)  1  Caropb.  371 ;  9  East,  491. 

(7)  <Marsb.t36;  a. c  a Tkuat. 53S. 

vou  vm.  c  J. 


held  that  each  of  these  constituted  an  act 
of  bankruptcy. 

The  delivery  of  the  bill  waa  clearly  a 
fraudulent  transfer  of  a  chattel  within  the 
meaning  of  the  0  Geo.  4.  e.  16.  s.  S.  It  is 
laid  down  in  all  the  boohs,  that  the  term 
"  goods  and  chattels"  includes  ^1  things 
personal  (8).  In  BuUock  v.  Doddtf  Lord 
Chief  J\i8tice  Abbott  said  (») — "  From  t1i« 
time  of  Slad^s  ea$e(\0)  to  the  present, 
debts  by  simple  contract  have  been  con- 
stantly seised  into  the  King's  lunds  upon 
outlawry.  Indeed,  the  worda  Aoaa  el  eato/&>, 
jointly  or  separately,  in  our  ancient  statutes 
and  law-writers,  denote  personal  property 
of  every  kind,  aa  distinguished  from  real. 
In  Hofnhixmer  v.  Proud{ll%  bills  of  ex- 
ohange  were  held  to  pass  by  the  assignment 
as  "  goods  and  chattels"  in  the  order  and 
disposition  of  the  bankrupt  at  the  time  of 
his  bankruptcy.  From  the  language  of 
the  letter  in  which  it  was  inclosed,  the  jury 
were  well  warranted  in  presuming  that  tlie 
bill  was  transmitted  to  Lady  Delawarr  be- 
fore the  date  of  the  commission :  tt  could  not 
have  been  after. 

Mr.  Serjeant  Taddtf  and  Mr,  Serjeant 
Bompatt  in  support  of  the  rule. — No  doubt 
bills  of  exchange  pass  to  the  commissioners 
as  part  of  the  pro^rty  of  the  bankrupt ; 
tile  statute  authorises  the  assignment  4^ 
"  debts."  It  is  a  clear  principle,  that  the 
primary  meaning  of  the  worda  '*  goods  and 
ohattels"  in  the  Bankrupt  Acts  does  not  ex- 
tend to  choses  in  action.  Calye's  ea$e(li). 
An  act  of  bankruptcy  is  something  in  the 
nature  of  a  criminal  act,  and  therefore,  th« 
words  of  the  statutes  relating  to  bankrupts 
must  not  be  extended  beyond  their  strict 
legal  meaning.  When  bills  have  been  in- 
tended to  be  included  in  the  present  act, 
they  have  been  expressly  mentioned.  In 
Bonei  V.  Booth{lS)t  it  was  held,  that,  where 
a  statute  is  penal  in  one  respect,  and  reme- 
&1  in  another,  the  pend  clauses  are  to  be 

(8)  See  S  BL  CoOk  Ch.S4,  p.  S8S— Comvns's 
Difieat,  lit,  "Foiftitare,"  (Bw  &)—  tHawk.  F.C. 
s.  S9. 

(9)  2  Bam.  &  Aid.  S76. 

(10)  4  Co.  93. 

(11)  SBarQ.  &  Aid.  327  ;  and  see  Ryall  v.  Rolle, 
1  Atk.  173  i  s.  c.  1  Ves.  S6i. 

(12)  8  Co.  33. 

(13)  SSir  W.  BMK6. 
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construed  strictly.  Besides,  there  was  no 
evidence  whence  the  jury  could  reasonably 
infer  that  the  bill  was  sent  to  liady  Delawarr 
prior  to  the  date  of  the  commissioD. 

Lord  Chief  JuMtiee  Tindal. — I  am  of  opi- 
nion  that  this  rule  ought  to  be  discharged. 
The  question  is,  whether  the  evidence 
given  at  the  trial  Bu£Bciently  establishes 
acts  of  bankruptcy  by  the  Uiree  partners, 
Nathaniel  Cavanagb,  Henry  Brown,  and 
William  Brown.  I  am  of  opinion  that  the 
jury  have  come  to  a  proper  conclusion. 
The  acts  of  bankruptcy  by  Cavanagh  and 
Henry  Brown  are  perfectly  distinct  from 
those  committed  by  William  Brown.  As 
to  the  two  former,  it  appeared  that  they, 
being  bankers,  and  finding  themselves  in 
insolvent  circumstances,  directed  that  the 
banking-house  should  not  he  opened  on 
the  morning  of  Tuesday,  the  20th  of  De- 
cember.  The  question  whether  this 
was  not  a  beginning  to  keep  house  within 
the  meaning  of  the  act.  The  keeping  house 
mentioned  in  the  statute  is  not,  as  has  been 
contended  on  the  part  of  the  defendant, 
con6ned  to  a  keeping  the  dwelt'mg-houte  of 
the  party ;  it  may  more  properly  apply  to 
the  house  where  the  business  is  carried  on, 
where  the  creditor  may  more  naturally  ex- 
pect to  find  his  debtor.  It  appeared  here 
that  Cavanagh  and  Henry  Brown  were 
within  the  banking-house,  and  heard  their 
creditors  outside  clamorous  for  the  pay- 
ment of  their  notes.  I  cannot  conceive  a 
more  unequivocal  act  of  bankruptcy. 

With  respect  to  William  Brown,  two  acts 
of  bankruptcy  were  left  to  the  jury — ^fint, 
whether  he  absented  himself  for  Uie  band 
jide  purpose  of  endeavouring  to  obtain 
money,  or  whether  he  was  absent  for  a 
longer  period  than  was  necessary  for  that 
purpose,  and  with  intent  to  avoid  or  delay 
his  creditors — secondly,  whether  the  deli- 
very of  the  bill  to  Lady  Delawarr  was  a 
fraudulent  transfer  in  contemplation  of 
bankruptcy.  On  the  first  point,  the  evi- 
dence was,  that  he  went  to  London  on 
Wednesday,  the  14th  of  December,  for  the 
purpose  of  procuring  money  to  answer  the 
demands  upon  the  house  ;  and  that,  whilst 
in  town,  he  received  a  letter  from  bis  part- 
nei?  urging  his  return.  The  question  on 
this  part  on  the  case  is,  wheUjer  the  whi^e- 
perioid  of  his  auy  in  London  was  suffici- 


ently covered  by  the  evidence,  and  whether 
the  jury  were  warranted  in  thinking  that 
his  stay  there  was  protracted  in  conse- 
quence of  his  unwillingness  to  meet  his 
creditors.  A  friend  who  is  sent  to  him 
from  Bath  meets  him  and  ui^ea  him  to  go 
down.  He  finds  htm,  not  at  his  ordinary 
places  of  resort,  but  at  an  hotel  at  the  west 
end  of  the  town,  where  he  is  described  to 
have  been  in  an  extremely  distracted  state 
of  mind,  insomudi  that  it  was  apprehended 
that  he  mi^t  destroy  himaelf.  Tbis.was 
evidence  for  the  jury  to  say  whether  that 
time  was  honestly  consumed  in  ende»< 
vours  to  obtain  money,  or  otherwise.  It 
was  purely  a  question  whereon  they  were 
to  exercise  their  discretion ;  and  I  am  not 
prepared  to  say  that  I  am  dissatisfied  with 
their  finding. 

As  to  the  questi<»  of  fraudulent  |we- 
ference,  the  facts  are  these : — 'Abont  the 
Christmas  week,  a  letter  was  received 
by  the  ^mt  of  a  party  who  had  money  ia 
the  bank,  written  by  William  Brown,  in 
which  he  stated,  that,  in  order  to  allay  any 
apprehension  that  mig^t  be  felt  tn  conse- 
quence of  the  alarming  state  of  the  times, 
he  inclosed  a  security.  That  letter  con- 
tained a  bill  of  exchange  for  300/. ;  and  the 
question  is,  whether  this  was  not  a  volun- 
tary preference.  The  objection  resolves 
itself  into  two  points — first,  that,  on  the 
evidence  this  letter  appeared  to  have  been 
sent  after  the  time  of  the  issuing  of  the 
commission ;  in  which  case,  undoubtedly, 
it  would  not  have  been  an  act  of  bank- 
ruptcy— secondlj^,  that  a  biU  of  exduuwe 
does  not  fid!  witlrin  the  meanhg  of  ue 
words  "goods  and  chattels'*  in  the  6  Geo.  4. 
e.  16.  s.  3,  which  makes  a  firaudulent  pft^ 
delivery,  or  transfer  of  goods  or  chattels  by 
a  trader,  an  act  of  bankruptcy.  In  some  of 
the  older  cases,  we  certainly  find  that  choses 
in  action  were  not  comprehended  in  the 
term  *'  goods  and  chattels  but  in  modem 
times  a  contrary  opinion  has  prevailed ;  this 
is  instanced  in  the  form  of  the  present  ac- 
tion, which  is  trover  for  the  deeds  and  bills. 
It  seems  to  me  to  be  no  answer  to  this 
argument  to  say  that  in  criminal  cases 
words  must  receive  the  strictest  construc- 
tion ;  for,  we  all  know  that,  though,  at  an 
earlier  period,  some  degree  of  criminality 
was  attached  to  the  commission  of  an 
act  of  bankruptcy,  yet  that  can  hardly 
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apply  to  a  statute  like  this,  which  permits  a 
nan,  by  his  own  voluntary  act,  viz.  by  a 
declaration  of  ioaolvency  publisfaed  in  the 
London  Gazette,  to  make  himself  a  bank- 
rupt. That,  I  think,  takes  away  the  cri- 
ninal  chancter  of  buikniptcy.  The  aaroe 
words  are  to  be  found  in  uie  78rd  aectioa, 
by  which  the  commisnooers  are  enri>led  to 
sell  and  dispose  of  the  *'  goods  and  chattels" 
in  the  disposition  of  the  oankrupt,  with  the 
consent  of  the  true  owner.  Courts  of 
jtifltice  have  held  these  words  in  former 
acts  to  include  bills  of  exchange.  This 
was  expressly  decided  by  the  whole  Court 
in  Hombhmr  v.  Pr(md{\4t).  The  7Srd 
auction  eni^ts,  that,  "  if  any  bankrupt,  being 
at  the  time  iniolvent,  shall  (except  upon  the 
marriage  of  ao^  of  his  children,  or  for  some 
valuable  consideration,)  have  conveyed, 
assigned,  or  transferred  to  any  of  his  chil- 
dren, or  any  other  persoii,ai^  hereditaments, 
offices,  fees,  annmties,  leases,  goods  or 
chattds,  or  have  delivered  or  made  over  to 
any  audi  person  any  bills,  bonds,  notes,  or 
other  secunties,  or  have  transferred  his 
debts  to  any  other  person  or  persons,  or 
into  any  other  person's  name,  the  commis- 
sioners shall  have  power  to  sell  and  dis- 
pose of  the  same  as  aforesaid ;  and  every 
such  sale  shall  be  valid  against  the  bank- 
rupt, and  such  children  and  persons  as 
aforesaid,  and  against  all  persons  claiming 
under  him."  The  first  part  of  the  clause 
a'^plies  to  conveyances  by  deed ;  the  second, 
to  the  manual  delivery  of  the  things  enume- 
rated* So  that  the  object  of  specifying 
bills  and  bonds  seems  to  be  to  provide  for 
oases  where  the  tnuisfer  might  not  be  by 
deed.  I  therefore  think,  that,  according  to 
the  ordinary  rule,  we  ought  to  give  the 
words  contained  in  the  section  creating  the 
act  of  bankruptcy,  the  same  sense  as  is  at- 
tributed to  them  in  the  7Srd  section.  The 
words  of  the  9rd  section  are  "  that,  if  any 
trader  shall  make  or  cause  to  be  made  any 
fraudulent  nfl^  delivery^  or  transfer  of  any 
of  bis  go<»8  or  chattels,  with  intent  to  de- 
feat or  deUy  his  creditors,  he  shall  be 
deemed  to  have  thereby  committed  an  act 
of  bankruptcy.*'  I  think  there  is  no  good 
reason  why  biUs  of  exchange  should  not  be 
embraced  by  these  words.  To  hold  other* 
iris^  woold  be  giving  the  act  a  Tery  limited 


construction,  inasmuch  as  bills  of  exchange 
generally  form  a  large  proportion  of  the 
property  of  a  banker.  The  evidence  was 
of  such  a  nature  that  the  jury  might  fairly 
exeroise  their  discretion  on  it.  Upon  the 
wbf^,  I  diink  that  no  further  justice  couU 
be  secured  by  sending  the  cause  down  again. 

Mr.  Ju»lKePaTk.-^The  case  of  Dudiet/  v. 
F aughan  (1 5)  was  decided  twenty-two  years 
ago,  and  I  have  never  known  the  doctrine 
thierelaiddowntobecalledinquestion.  That 
case  is  precisely  the  same  as  the  present,  as 
far  as  r^rds  Cavanagh  and  Henry  Brown. 
There,  the  bankrupt  withdrew  from  one 
part  of  bis  house,  where  he  had  before 
usually  sat,  and  where  there  was  free  access 
to  him,  to  a  more  retired  part  of  it,  in 
order  to  avoid  personal  applicationa  for 
moiey.  Hex^  these  two  pmons  caused 
the  banking-house  to  be  shut  up,  and  a 
placard  to  be  exhibited  to  the  eieditors, 
who  it  appeared  were  extremely  clamorous 
outside,  informing  them  that  the  house  had 
suspended  payment.  In  Dudley  v.  Vaughaa, 
Lord  Elleoborough  says — "  I  f  a  trader  shuts 
himself  up  in  his  house,  debarring  all  ac- 
cess to  it,  whereby  his  creditors  are  de- 
layed, an  act  of  bankruptcy  is  established 
by  proof  of  his  having  done  so.  And,  gene- 
rally, ifatrader  secludes  himselfin  his  house 
to  avoid  the  foir  importunity  of  his  creditors, 
who  are  thus  deprived  of  the  means  of 
communiciuing  with  him,  he  begins  to  keep 
house  within  the  meaning  of  the  legislature, 
and  commits  an  act  of  bankruptcy.  Here 
the  question  must  turn  chiefly  upon  the 
intnt.  It  clearly  appears  that  the  fJaintiff 
dbanged  his  usuu  puce  of  sitting,  and  that 
several  of  his  creditors  who  called,  and 
must  have  found  him  had  he  remained 
there,  went  away  without  seeing  him. 
Therefore,  if  he  withdrew  from  the  count- 
ing-house to  the  parlour  for  privacy  and 
seclusion,  and  with  a  view  to  avoid  the 
personal  solicitations  of  his  creditors,  by  so 
doing  he  committed  an  act  of  bankruptcy." 
I  cannot  materially  distinguish  that  case 
from  the  present.  I  think  there  was  a  clear 
act  of  bankruptcy  by  Cavanagh  and  Henry 
Brown. 

As  to  whether  William  Brown  committed 
an  act  of  bankruptcy  by  remaining  in  Lon- 
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don,  1  tfaiak  tbat  ivaa  a  question  that  was 
purely  for  ihe  consideration  of  the  jury.  It 
IS  clear  that,  if  a  man  leave  lib  place  of 
business  for  a  lawful  porpose,  and  stay  awsy 
longer  than  is  necessary,  it  itt  for  the  jury 
to  say,  whether  or  not  the  purpose  con- 
tinued to  be  bomd  fiie,  Co  this  point  tliece 
is  no  such  doubt  arising  in  the  mind  of  the 
Court  aa  to  induce  us  to  sead  tlie  cause 
down  f^ein. 

A«  to  die  other  point,  the  eases  ^at 
have  been  dted  seem  to  me  to  have  no 
bearing  on  this,  it  it  well  imdefstood  that 
ortminal  laws  receive  a  strict  conBtnietion. 
Becoming  bankrupt  ia  not  now  considered, 
as  it  was  formerly,  in  the  light  of  a  criminal 
act.  When  we  look  into  all  the  acts  of 
parliament  rdatiog.  to  bankrupts,  and  when 
we  find*  that,  on  the  oonstruetiott  of  the 
statute  of  James,  the  words  "  goods  and 
chattels"  have  been  held  to  ioclcide  bills  of 
exchange,  and  that  this  statute  itsrif  de*- 
elares  that  the  act  ahall  be  construed  libe* 
rally  for  creditors,  I  think,  on  the  authority 
piHonMamer  v.  Proudt  we  nay  sa&ly  hi^ 
the  delivery  of  the  bill  in  this  case^  a 
fraudulent  delivery  of  a  chattel  within  the 
aaming  of  the  act. 

Mr.  Jtutiee  Qateiee.—i/lj  Lord  Chief 
Justice  and  my  Brother  Ps^  having  gone 
ao  fully  into  the  case,  I  will  add  but  a  few 
words.  As  to  the  act  of  bankruptcy  by 
Cavanagh  and  Henry  Brown,  there  is  not  a 
,^adow  of  doubt.  As  to  those  committed 
by  Witlism  Brown,  the  facts  were  fully  left 
to  the  Jury,  and  unkss  upon  very  strong 
grounds,  the  Coort  wonid  not  be  disposed 
to  interfere.  With  respect  to  the  qmstion 
whether  or  not  a  bill  of  exchange  is  within 
the  terms  "goods  and  chattels,"  I  think 
the  casea  warrant  oa  in  deciding  as  the  rest 
of  the  Court  have  decided. 

(Mr.  Joitice  Boianquet  had  not  beard  the 
earlier  part  of  the  argmnwtt  and  therefore 
gave  no  opinion.) 


ANONTUOVS. 


IBSO 

Jan.  28 

Ejectment — Service  of  Declaration. 

Service  of  tUeianttiom  md  notice  in  e^eef- 
ment  upon  the  father  of  the  temad  at  possfs- 
lioii,  iMu  held  good  service,  wAere,  ihe  day 
mfterihe  ee$oin  itey,  ike  tatant  admitted  ikat  he 
had  received  them,  and  that  '*aU  mas  rigiiJ' 

Mr.  SerfMnt  Admu  Boved  for  jud^neat 
aninst  the  casual  ejector.  The  affidavit 
o<  service  of  the  cMelaration  and  noiiee 
stated,  that  they  were  defivered  to  the  btber 
of  the  tenant,  upon  the  premises,  end  tbat,  on 
the  2  Ist  instant,  the  day  after  the  eaeoin  day, 
the  defendant  adnitted  that  they  had  come 
to  his  huids,  and  said  that  he  had  gives 
dmn  to  his  attoraey,  aad  that  all  wai 
right. 

The  Court  said,  that  the  admissioo  of  the 
defendant  tbat  "  all  was  right,"  made  oa 
die  day  after  the  essoin  day,  wis  a  tuflBcient 
acknowledgment  of  the  service  oC  the  da- 
daration  and  notioe  io  dne  time. 


.  ruMw^  puniTivr;  m^eioob 
Jan.  «3.  \ 


1830.' 


CIA  NTS. 


Fine — Passing  of. 

The  rule  of  court  requhnet  aehumledg- 
nietits  of  fines  ia  Scotland  to  he  taken  hefme 
advocates  or  miter*  to  the  signet ;  bat,  mheie 
the  value  of  the  ftn^ertjf  int^idediofMue  woe 
very  tr^ling,  and  Me  £foKianl*  eery  aaaw- 
F0IU,  md  ail  liwMg  at «  great  dblaiutfim 
any  adaoeatet  or  mntertt  the  Coart  altmtda 
fine  to  pass  uMek  'hiut  ieen  mdhumledgedht- 
fore  gtntlemmC'^twe,  atUmaee  tf  the  ekt- 
riff's  court,  the  third,  a  juetiee  of  feoee  aed 
notary. 

Mr.  Serjeant  Bompas  moved  that  a  fine 
migltt  pass,  under  die  fUkiwiag  eirenn- 
atances  :— 

There  were  tn  defimnants,  «A  of  wbon 
were  living  at  Inverness,  in  SoDthtfd.  The 
aflMavit  upon  which  dbe  appKentioB  was 
made,  stated  that  there  «tere  no  advocates 
nor  writers  to  the  s^nct  ^wAsv  whom,  ic* 
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cordii^  to  the  rule  of  the  Court,  mIqmw- 
ledgments  in  Scotland  should  be  tdcen)  re- 
liding  at  Inverness ;  nor  any  nearer  than 
Edinburgh ;  and  that  the  whole  vsAvte  of 
the  property  intended  to  pass  by  the  fine, 
was  only  SQL 

The  acknowledgment  was  taken  faefoce 
three  persons  who  were  described  ki  the 
rfnfimuf  potettatem  aa  "  gentlemen,"  two  of 
whom  were  sworn  to  be  attornies  of  the 
Sberiff't  Court,  the  thir^  a  Juatioe  of  the 
Peacci  and  Notary  Public. 

The  (Xmrt  said,  that,  under  the  circom* 
stances*  they  woukl  deviate  from  the  strict 
ride. 

/Sat. 


that  the  lady  might  hafe  aA  opporianUy  of 
re-swcariag  the  affidai^t  fn  the  pt^er 

form. 

JUie  enUtrged. 

Mr.  Serjeimt  Wilde  now,  accordingly, 
moved  to  dischai^e  the  rule,  with  costs,  the 
applicant  having  refined  to  re-swear  her 
affidavit  in  the  manner  required. 

RvU  tHteharged  with  eotlM. 


1880 
Jan. 


180.  5 
.  S8.  ^ 


In  re  olivia  serrbs,  sot  ditant 

OUVE,  FRTNCKSS  Of  CUUBKR- 


Affidavit — How  signed. 

All  i^idaviU  wutt  he  signed  mlh  the  fvdl 
christian  and  mmame  of  the  deponent,  other* 
mie  they  onmot  be  raid. 

Mr.  Serjeant  Jones,  in  the  course  of  the 
last  term,  obtained  a  rule  callmg  upon  an 
attorney  of  this  court  to  shew  cause  why 
the  judgment  entered  up  on  a  warrant  of 
attorney  given  by  the  applicant,  and  all  pro- 
ceedings thereon,  should  not  be  set  aside, 
and  why  the  warrant  of  attorney  should  not 
be  delivered  up  to  be  cancdled. 

Mr,  Serjeant  Wilde,  on  the  last  day  of 
the  term  took  an  objection  to  the  affidavit 
on  which  the  motion  was  fbunded,  it  not 
being  signed  with  the  chriitian  and  surname 
of  the  deponent,  as  required  by  the  rule  and 
practice  of  the  Court — it  was  signed, 
*'  Olive"  only.  The  learned  Serjeant  sub- 
mitted that,  upon  thb  affidavit,  the  party 
could  not  be  heard. 

The  Court  said,  that  the  affidavit  must 
bear  the  proper  signature,  both  christian 
and  surname  of  the  party  deposing;  and 
that,  upon  an  affidavit  signed  in  the  manner 
of  that  produced,  perjury  could  not  be  as- 
signed. They*  however,  allowed  the  matter 
to  stand  over  to  the  pxnent  tjurm,  in  order 


1890. 
Jaa.JS5 


WAUCSaLBT  C.  DIBDIN. 


Affidavit  to  hold  to  bail — where  sufficient,' 

Affidavit  that  d^endttnt  ie  indebted  ie  4he 
plaintiff  in  a  certain  sum  "  upon  the'baldnte 
of  a  bill  of  exchange  dranm  by  the  plaintiff 
upon  and  accepted  by  the  d^endantj  on  a 
certain  day  non  past :" — Held  nj^iciffif. 

Misnomer — in  affidavit  of  debt,  how  cured. 

In  the  t^Uavit  to  hold  to  bail,  the  d^M- 
dant  was  described  at  "  T.  Froggmtt 
hie  real  nam  being  T.  FrognaUh."  In 
the  ^laratim  he  was  described  as  "  T, 
PrognaU  D.,  sued  a$  T,  FroggaU  D,**  :— 
Held,  that  this  cured  the  defect. 

The  defendant  was  held  to  bail  on  the 
following  affidavit : — 

**  C.  M.,  of  &c.,  maketh  oath,  and  saitb, 
that  Thomas  Froggatt  Dibdin  is  justly  and 
truly  indebted  to  Richard  Walmesley,  of 
&c.,  in  the  sum  of  36/.  and  upward^  u|Km 
the  balance  of  a  bill  of  exchaqge  drawn  by 
the  said  Richard  Walmesley  upmi  and  ac- 
cepted by  the  said  Thomas  Froggatt  Dib- 
din, on  a  certam  day  now  past." 

jifr.  Serjeant  Merewether  moved  that  the 
bail-b(md  given  by  the  defendant  might  be 
set  aside  on  a  common  appearance  being 
entered,  on  the  ground  of  a  misnomer  in  the 
above  affidavit,  the  defendant  being  therein 
described  as  "  Thomas  Froggatt  Dibdin," 
bis  real  name  being  **  Thomas  Frognall 
Dibdin and  also  on  the  ground  that  the 
affidavit  omitted  to  sute  that  the  bill  waa 
due. 

It  appeared  that  a  declaration  had  been 
delivered,  in  which  the  defendant  was  de- 
scribed as  "  Thomas  Froonall  Dibdin,  suad 
as  Thomas  Froggatt  Dibdin." 
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The  Court  said,  that  the  first  defect  was 
cared  by  the  adoption  of  the  right  name  in 
the  declaration ;  and  that,  as  to  the  other, 
the  affidavit  was  sufficiently  certain. 


I8S0.  1 
Jan.  X6.  ( 


DOE  d.  HAKT  V.  EOB. 


18S0.    )  J 
Jan  26    \  boitomiet  v.  aos. 

Ejectment — Service  of  declaration* 

Service  of  a  declaration  and  notice  in 
ejectment  upon  the  son  of  the  tenant,  to  nhom 
the  nature  of  the  proceedings  was  explained : 
— Held,  not  ti^cient,  without  shewing  ground 
forpremtmng  thtUthey  came  tothehmds  of 
tkefaiher, 

Mr,  Serjeant  JVUde  moved  for  a  rule  ntn, 
that  the  service  of  the  declaration  and  notice 
in  this  case  on  the  son  of  the  tenant  in  pos- 
hesuon,  on  the  premises,  to  whom  the  nature 
of  the  proceedings  was  explained  at  the 
time,  might  be  deemed  good  service  upon 
the  father. 

Mr.Justice  G^oxfZre.— The  affidavit  should 
shew  some  ground  for  presuming  that  the 
declaration  and  notice  came  to  the  hands  of 
the  father,  otherwise  there  is  no  ground  for 
a  rule  nisi. 

Refused, 


18S0.  \ 
Jan.  S6.  5 


DOK  d,  WAUBK  0.  HOE. 


.  Bjectment — Sermee  of  decbartUiim. 

Service  of  a  declaratiomtnd  notice  in  eject' 
ment  upon  a  woman  who  represented  herself 
to  he  the  wife  of  the  tenant  in  possession  :— 
Held  sufficient, 

Mr,  Serjeant  Wilde  moved  that  the  ser- 
nce  of  the  declaration  and  notice  in  this 
case  might  be  deemed  good  service.  The 
service  was  upon  a  woman  who  represent- 
ed herself  to  be  the  wife  of  the  tenant  in 
possession,  upon  the  premises. 

Mr,  Justice  Oatelee  (the  only  Judge  in 
court)  held  this  service  to  be  sufficient. 

Fiat, 


Ejectment — Service  of  declara^on, 

A  declaration  in  ejectment  was  served  on 
the  pUmtiff*s  attorney,  the  tenant  in  posses- 
iion  hatting  given  a  cognooU  to  confess  ju^- 
ment,  autMnsiing  the  attorney  to  appnr  for 
Um : — Held,  good  service, 

Mr,  Serjeant  Jonee  moved  that  the  ser- 
vice of  the  declaration  and  notice  in 
this  case  might  be  deemed  good  service. 
The  tenant  had  given  a  cc^novit  to  confess 
judgment  in  the  action,  authorizing  the 
plaintiff's  attorney  to  appear  for  him.  The 
service  therefore  was  on  the  attorney. 

Fiat, 


1830:  ) 
Jan.  «7.  }  "O""**"*- 

Recovery^AeeonSs^. 

The  Court  refused  to  allow  a  recovery  to 
be  recorded  as  of  an  antecedent  term,  wherein 
every  step  had  been  duly  tafeen,  but,  by  mil- 
takcf  the  tenant  had  omitted  to  appear  at  the 
bar. 

Mr,Serjeant  Taddymoved  thata  recovery 
might  be  recorded  as  of  last  term.  The 
affidavit  in  support  of  the  application 
stated,  that  every  step  had  been  duly  taken 
in  the  course  of  the  last  term;  but,  by 
some  misapprehension  on  the  part  of  the 
tenant,  he  did  not  appear  at  the  bar  of  the 
court. 

The  Court  said,  that  they  could  not 
grant  the  prayer  of  the  motion  ;  but  roust 
uave  the  parties  to  suffer  a  new  recovery. 

It^ueed, 


1880.    >  . 
Jan  28   f         cakpbeu  v.  kott. 

Landlord  and  Tenant — N^ce  to  jwt. 
form  of, 

A  weeJI^  tenancy  eommei»eed  on  a  Wed- 
nesday. 7%e  lan^ord  gave  ike  tenant  nolke 
to  ^pul,  "  on  Friday,  pnvidei  your  tenaaey 
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commenced  on  a  Fridaj/,  or  otherwise  at  the 
end  of  your  tenancy  next  afior  one  week 
from  the  date  hereof" : — Held  anient. 

This  was  an  actkm  of  ejectment*  tried 
before  the  Lord  Chief  Justice,  at  the  Sit- 
tings at  Westmiiuter,  aAer  last  Michaelmaa 
term. 

The  premises  in  question  were  or^nally 
held  by  one  Hill,  under  a  lease  from  the 
dean  and  chapter  of  Westminster.  At  the 
decease  of  Hill  they  devolved  to  his  son. 
On  the  expiration  of  that  lease,  the  dean 
and  chapter  granted  a  new  lease  to  the 
lessor  of  the  plaintiff.  The  defendant  was 
under-tenant  to  Hill,  at  a  weekly  tenancy, 
and,  on  the  new  lease  being  granted  to  the 
lessor  of  the  plaintiff,  be  entered  into  a 
fresh  agreement  with  him  for  continningthe 
same  weekly  tenancy,  cominendDg  on  Mid- 
aummer-day  last,  being  a  Wednesday. 

The  notice  to  quit  was  in  the  following 
form  : — 

"  I  hereby  give  you  notice  to  quit  and 
deliver  up  on  Friday,  the  Snd  of  October 
next,  possession  of  the  premises  you  now 
hold  of  me,  provided  your  teDan(^  com- 
menced on  a  Friday  ;  or  otherwise  at  tbe 
end  of  your  tenancy  next  after  one  week 
from  the  date  hereof.** 

A  verdict  was  taken  for  the  leasor  of  tbe 
phintifi*. 

Mr»  Serjeant  Lowes  moved  that  this  vei* 
diet  might  be  set  aside  and  a  nonsuit  entered. 
He  submitted,  that  the  notice  to  quit  wu 
insufficient,  inasmuch  aa  it  fixed  no  certain 
period  of  time  at  which  the  tenancy  was  to 
determine  ;  and  that,  instead  of  the  words 
*'  at  the  end  of  your  tenancy,  &c,'*  which 
conveyed  no  precise  meaning,  it  should 
have  been,  "  at  tbe  end  of  the  current 
week  of  your  tenancy," 

The  Cdwt  thought  the  notice  sufficient. 

The  learned  Serjeant,  therefore,  took 
nothing  by  his  motion. 


1830.  > 
.1.  i 


AHORTlfOUS. 


Feb, 

Ejectment — Vacant  possession. 

Where  one  of  several  houses  sought  to  he 
recovered  tn  an  action  of  ejectment  u  einp<y, 
as  to  that  the  plaintiff  must  proceed  as  HpoN 
a  vacant  posseuion. 

Mr.  Serjeant  Adams  moved  for  judg- 
ment against  the  casual  ejector.  The  pre- 
mises, to  recover  possession  of  which  the 
ejectment  was  brought,  consisted  of  several 
houses,  one  of  which  was  empty.  Copies 
of  the  declaration  and  notice  bad  been  duly 
served  on  tbe  respective  tenants  of  the  in- 
habited houses,  and  affixed  to  the  door  of 
tbe  empty  bouse. 

Mr*  Justice  Gaulee, — ^The  rule  must  only 
go  as  to  the  houses  the  tenants  of  which 
nave  been  served :  as  to  that  whidi  is  un- 
tenanted, the  plaintiff  must  proceed  as 
upon  a  vacant  possession,  according  to  the 
provisions  of  the  statute  (1). 


1830.  > 
Feb.  4.  i 

Practice. 


TOHLINS  V.  LAWKIKCV. 


In  an  action  on  a  bill  tf  exchange  (by  hi- 
doriee  against  acceptor  J  a  rule  requiring  the 
pltant^  to  delioer  up  the  bill  on  payment  of 
debt  and  coitSt  was  held  to  be  complied  with 
by  the  plaintiff's  deUvering  Uupm  such  a 
state  ^  t^literation  as  to  render  it  totaify 
useless — the  names  of  the  drawer  and  tador^ 
sers  being  blotted  out. 

This  was  an  action  by  an  indorsee  against 
the  acceptor  of  a  bill  of  exchange  (2). 

Mr.  Serjeant  Taddy,  on  a  former  day, 
obtained  a  rule  tusi  to  stay  tbe  proceedings 
on  payment  of  debt  and  costs,  and  that  the 
bill  should  be  delivered  up  to  the  defendant. 

Mr.  Serjeant  Wilde^  on  the  part  of  Uie 
|duntiff,  now  produced  the  bill,  on  which 
the  names  of  the  drawer  and  indoraers  were 
found  to  have  been  obliterated  with  inkt 
and  rendered  ill^ible. 

(1)  11  Cm.  9.  0. 19. 

(S)  See  Ibis  case  repwted,  an^  p.  S9. 
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Mr.  Serjeant  Toddy  contended,  that, 
inasmuch  as  the  bill  was  thus  made  per- 
fectly unavailable  to  the  defendant,  the  de- 
livery of  it  in  that  condition  was  no  com- 
^ianee  with  the  role,  and  prayed  that  tlie 
proceedings  might  be  stayed  absolutely  add 
Hnconditionally.  But, 

The  Court  said,  that  all  that  they  could ' 
do,  was  to  make  the  rule  absolute ;  and 
that,  if  there  were  any  spoliation  done  on  the 
bill,  the  defendant  might  bring  his  action : 
but  that,  under  the  circumstances  of  the 
case,  they  would  make  the  rule  absolute 
without  costs. 

Rule  abtotute  aceordingly. 


1S80.      (    JOTCB  0.  PRATT. 

Feb.  4^  I  voKRBSTEB  e.  putt. 
Bail — Where  primal  convicted  of felaty. 

Where  the  principat  has  been  convicled  of 
felony,  hit  bail  in  a  civil  suit  are  discharged. 
Therefore,  where  a  principal  had  been  con- 
victed, sut^ect  to  the  opinion  of  the  twelve 
Judges  on  a  point  reserved,  the  Court  al- 
bnved  the  time  for  tlie  bail  to  render  him  to 
be  enlarged  until  the  point  was  disposed  of. 

On  a  former  day  in  this  term,  Mr.  Ser- 
jeant Andrews,  on  behalf  of  the  bail  in  these 
causes,  moved  for  rules  nui,  that  the  time 
for  tbe  bail  to  render  their  principal  might 
be  enlarged,  under  the  follovrtng  circom- 
■tanecs 

At  the  last  Old  Bailey  Sessions,  the  de- 
fendant was  convicted  of  felony,  subject  to 
a  point  reserved  for  the  opinion  of  the  twelve 
Judges.  The  defendant  in  the  mean  time 
renaieed  in  custody  in  Newgate,  and  con- 
sequently his  .bail  were  unable  to  render 
him  in  tbe  ordinary  way. 

An  apirfioatioQ  had  been  made  to  Mr. 
JiHtiae  Piffkt  at  chambers,  that  tbe  prr- 
•mer  imghc  be  InoHght  up  under  a  writ  of 
habeM  eorpue  cum  ceiud,  and  ro-committed 
to  tbe  Mnw  custody.  That  learned  Judge, 
bowenr,  dedined  to  make  the  proposed 
order,  but  directed  that  the  thne  for  ren- 
dering should  be  enlarged  until  the  second 
day  in  terra,  and  that,  in  the  interim,  an 
application  should  be  made  to  tbe  Court  for 
a  fuxtlier  enlasgoowot  of  tbe  time,  until  the 


point  reserved  should  have  been  disposed 
of  by  (he  Judges. 

The  Court  thought,  that,  as  the  bail 
would  have  been  discharged  in  case  the  de- 
fendant had  been  convicted  of  felony,  with- 
out  any  point  reserved,  they  were  equaHy 
entitled  ta  protection  in  this  case. 

The  rule  was  accordingly  granted. 

Mr.  Serjeant  Jones  now  shewed  cause.-— 
Neither  on  authority  nor  upon  principle  can 
this  notion  be  entertained.  There  is  a  dif> 
ference  between  an  application  on  the  part 
of  tbe  bail  to  the  sheriff,  and  bail  above. 
There  is  no  case  to  be  found  where  relief  of 
this  kind  has  been  given  to  the  former. 
They  have  no  power  to  render ;  it  is  no 
part  of  their  undertaking ;  they  merely 
enter  into  an-  obligation  for  the  defendant's 
appearance  at  the  return  of  the  writ :  they 
cannot  render  him ;  or,  at  all  events,  not 
after  the  return  of  the  writ.  In  Harris  v. 
Davies,  Lord  Mansfield  says(l)  "that  it  is 
a  settled  point  *  that  nothing  can  be  a  ^r- 
formanee  of  a  bail-bond,  but  puHmg  in  hail.' " 
In  Walshr.  Davits  (2),  this  Court  reftised 
to  grant  a  habeas  corptis  to  bring  up  a  pri- 
soner in  custody  upon  a  criminal  matter,  in 
order  to  have  him  charged  with  a  declara- 
tion in  a  civil  action.  There  is  no  reason 
why  these  bail  sliould  he  relieved  from 
their  engagement ;  nor  why  the  fact  of  the 
defendant  being  in  custody  on  a  charge  of 
felony  should  operate  a  discharge  to  ttiem. 
At  all  events,  if  the  rule  he  made  ahsolote, 
it  will  only  be  upon  payment  of  costs,  and 
on  the  bait  trndntaking  to  pat  the  plaintiff 
in  tba  same  situation  as  he  would  otherwise 
have  beea  in. 

Lord  C/tiefJut^  TWbi.— Oft  payment 
of  costs,  and  on  tb»  bail  undert^ing  to  pot 
the  plaintiff  m  tbe  same  stCtwtioB  with  itgerA 
to  tbe  cause  as  he  would  have  been  in  hsd 
bail  been  put  in  and  perfected  in  doe  n>nrse, 
we  think  the  rule  should  be  made  absolute. 

Rule  absolute  accordingly  (3). 

(t)  5  Bom  IdBS. 
(9)  t  New  Bep.  <45. 

(3) In Gutbriff  v.  Ford  (4  Dow.  &  R.  «71, a.  c.* 
Law  J.  K.B.  169.)  it  wis  held,  th&t>  [oisoiKr  odn 
criminsl  proceH  in  the  bouu  of  correction  cannot  be 
brongbt  up  by  hnbeu  ooipw,  for  the  purpose  aS  bei>{ 
cburgfld  in  the  cusiod;  of  tbe  Mirabnl,  upon  a  bail- 
able writ,  and  re^committed  to  bis  former  ciutod^. 
Tbe  Mme  point  was  decided  in  Bnndoo  v.  Dsn*. 


Digitized  by 


HILARY  TBRM.  1830. 


lis 


1829.      ^    CURLINO  V.  SHUTTLE  WORTH. 

Auction — Recovery  of  Depotit  on/ailtire 
of  title. 

By  a  deed  dated  in  1812,  the  mortgagor 
assigned  to  ike  mortgagee  hU  interest  ra  a 
ptdiey  of  insurance.  In  the  year  1813,  the 
mortgagee  having  advanced  a  further  sum  of 
money,  the  morigagor  executed  a  deed,  re- 
serving a  pomer  of  sale  m  case  the  mortgage 
money  remained  unpaid  on  a  certam  day. 
In  1 822  a  further  sum  mas  advanced  and  a 
mem  deed  entered  into,  converting  the  arrears 
ef  interest  into  prine^pal.  This  latter  deed 
OMiUed  the  pomer  eaxtataed  in  tlie  second 
deed.  The  mortgage  advertised  the  policy 
for  sale  **  under  a  pomer."  It  mas  purchased 
by  the  plaintiff;  out,  the  mortgagor  having 
refuted  to  concur  m  the  conveyance: — Held, 
that  the  plaintiff  mas  entitled  to  recover  back 
his'deposit. 

This  was  an  actioD  oa  the  case  brought 
by  the  plaintiff  to  recover  from  the  defen- 
dant the  sum  of  $221.,  and  interest  thereon 
at  6L  per  cent,  from  the  fith  of  Oct.  1828. 

The  declaratiim  contained  the  usual 
money  counts,  a  count  for  interest,  and  on 
aceount  stated.  The  cause  ms  tried  at 
the  first  Sittings  in  Irimdob  in  last  Easter 
term,  when  a  rerdiet  was,  by  eonsent,  taken 
for  the  plaintiff—damages  600L,  subject 
to  the  opinion  of  die  Court  upon  the  fal- 
lowing 

CASE. 

*'  The  defendant,  who  was  an  auctioneer, 
offered  for  sale  by  auction  two  policies  of 
assurance  in  the  Society  for  Equitable  As- 
surances, according  to  certain  particulars 
and  conditions  of  sale.  The  particulars 
stated  that  such  policies  would  be  sold  1^ 
order  of  the  executors  of  the  mortgagee, 
John  Chatfield,  esq.,  deceased,  and  UMer 
apmer  of  sale.  The  plaintiff  attended  t^e 
sue,  ud  was  declared  the  parchas^r  of 
the  second  lot  mentioned  in  the  particulars 
of  sale,  for  the  sum  of  1610/.  The  lot  was 

(9  East,  154).  Bot  ue  Shirp  «.  Sheriff  (7  Term 
Rep.  ««6),  wbeis  the  Cmut  of  Kia^i  Bench,  oa 
•pplicatioD  by  the  defeodut'a  bail,  granted  a  babeaa 
corpua  to  tbe  aheriff  of  in  vhoM  custody  tbe  da- 
fendaDt  WM  on  a  charge  of  felony,  to  bring  htm  up. 
in  order  that  he  might  be  rendered  in  diuhaf  ge  of 
abbnl.  SMabo  Daniel*. 'rhoBi]Moa(l»EM(.7a). 
Vol.  VIII.  C  J. 


described  as  "  A  Policy  of  Assurance, 
No.  24,143,  for  the  sum  of 8,000/.,  effected 
with  the  Equitable  Society,  Blackfriars, 
June  18th,  1808,  by  a  gentlemaa  now  in 
the  sixty-first  year  of  his  age  or  there- 
abouts, with  the  accumulations  thereon, 
amounting  to  1,100/.  or  thereabouts;  an- 
nual premium  69/.  16s.  The  fourth  con- 
dition of  sale  provided  that  the  purchasers 
should,  at  their  own  expense,  have  proper 
assignments  from  the  vendors,  on  payment 
of  the  residue  of  the  purchase-money. 
The  plaintiff  paid  the  sum  of  822/.  as  a 
deposit.  The  plaintiff  also  signed  tbe  fol- 
lowing agreement,  indorsed  on  a  particular 
of  sale  :— 

" '  I  hereby  agree  to  purchase  Lot  2, 
described  ra  this  particular,  agreeably  to 
the  annexed  conditions,  and  togire  for  the 
same  the  sum  of  1610/.' 

"  On  the  21st  of  October  1888,  an  ab- 
stract of  the  title  of  the  vendors  to  the 
policy,  was  delivered  by  their  solicitors 
to  the  solicitors  of  the  plaintiff,  which  set 
out  tbe  following  documents :  viz. 

'*  A  policy  of  insurance,  in  the  usual 
form,  dated  the  18tbofJune  1 808,  num- 
bered 24, 149,  and  under  the  hands  and  seals 
of  two  of  the  trustees  of  the  Society  for 
Equitable  Assurances  on  lives  and  survi- 
vorship, on  the  life  of  Charles  Bankbead, 
of  Lower  Grosvenor-street,  in  the  county 
of  Middlesex,  Doctor  of  Medicine — 

"  An  indenture  of  the  1st  of  February 

1812,  and  made  between  the  said  Charles 
Bankbead,  of  the  one  part,  and  John  Chat* 
field,  esq.,  of  the  other  part ;  whereby,  in 
consideratitm  of  825/.  therein  mentioned 
to  be  due  and  owing  from  the  said  Charles 
Bankbead  to  the  said  John  Chatfield,  he, 
the  said  Charles  Bankbead,  assigned  unto 
the  said  John  Chatfield,  his  executors, 
administrators,  and  aasigns,  together  with 
another  policy,  the  said  policy  of  assur- 
ance, and  all  numey  then  due  or  to  become 
due  by  virtue  thereof-  subject  to  a  proviso 
for  r^emption  <m  payment  of  tbe  sura  of 
846/.  uid  interest  at  Si.  per  cent,  on  tbe 
Ist  of  Maixh  then  next~ 

"  A  deed  poU,  indorsed  on  the  said  last- 
mentioaed  indenture,  dated  the  8d  of  April 

1813,  and  under  the  hand  and  seal  of  tbe 
said  Charles  Bankhead,  reciting  a  loan  from 
the  said  John  Chatfield  to  the  said  Charles 
BanUiead,  of  560/.  in  addition  to  the  said 

Q 


Digitized  by 


COURT  OF  COMMON  PI^AS: 


gum  of  845/.,  the  whole  of  which  sum  of 
845/.  and  interest,  as  well  as  the  said  sum 
of 560/.,  still  remained  due  to  the  said  John 
Chatfield.  and  that  the  said  Charles  Bank- 
bead  had  agreed  to  make  such  further  as- 
surance for  securing  the  same  as  therein- 
after mentioned,  in  consideration  of  the 
said  sum  of  £60/. ;  and,  for  securii^  the 
repayment  thereof,  and  such  further  sums 
as  thereinafter  mentioned,  with  interest, 
the  said  Charles  Bankhead  covenanted 
with  the  said  John  Chatfield,  that  the  said 
policy  of  assurance,  and  all  other  the  pre- 
mises the  said  last-mentioned  inden- 
ture assigned,  should  stand  charged  with 
and  be  a  security  unto  the  said  John  Chat- 
field, his  executors,  administrators,  and 
assigns,  as  well  for  the  payment  of  the  aaid 
sum  of  845/,  and  interest,  and  the  said  sum 
of  560/.  and  interest,  as  also  for  all  such 
further  and  other  sum  and  sums  of  money 
as  might  be  advanced  and  lent  or  paid  unto 
or  for  the  said  Charles  Bankhead  by  the 
said  John  Chatfield,  his  executors,  admi- 
nistrators, or  assigns ;  or  which  might  he 
paid  by  the  said  John  Chatfield,  his  exe- 
cutors, administrators,  or  assigns,  to  the 
said  assurance  office,  or  otherwise,  to  keep 
on  foot  the  said  policy  and  the  full  benefit 
thereof,  together  with  interest,  and  all  euch 
costs,  charges,  and  expenses  as  therein 
mentioned,  not  exceeding  in  the  whole, 
exclusive  of  the  said  sum  ^  845/.,  the  sum 
of  3,000/. ;  and  that  the  said  policies  and 
premises  riiould  not  be  redeemed  or  re- 
deemable, either  in  law  or  in  equity,  until 
not  only  the  said  sum  of  845/.  and  interest, 
and  560/.  and  interest,  hut  also  aU  such 
further  sum  and  sums  of  money  which 
might  at  any  time  be  lent,  advanced,  or 
paid  by  the  said  John  Chatfield  to  and  for 
the  said  Charles  Bankhead,  should  be  fully 
pud  uid  satisfied  :  and,  for  the  considera- 
tioiis  in  the  said  deed  poll  before  mentioned, 
■nd  for  better  secutii^  to  the  aaid  John 
Chatfield,  hie  executors,  adminiatriitora, 
and  aas^pu,  the  dne  payment  of  the  said 
■even]  aunaof  845/.  and  560/.,  and  audi 
Ibrther  sums  of  money  as  might  be  J^iA, 
advanced,  or  lent  by  the  said  John  Chat- 
field, his  executes,  aduHnistratore,  or  as- 
•igns,  by  virtue  of  ihe  ssid  deed  poll,  with 
interest  for  the  same  as  therein  aforesaid, 
the  said  Chariea  Bankhead  did  thereby 
etxpreaaly  andftiUy  anthoriee  and  empower 


the  said  John  Chatfield,  his  executora, 
administrators,  or  assigns,  in  caae  the  said 
several  sums  of  845/.  and  560/,,  and  aueh 
(if  any)  further  sum  or  sums  of  money  as 
might  be  advanced  or  paid  aa  therem  afore- 
said, with  interest  as  therein  aforesaid, 
should  not  he  fully  paid  ofi'  and  satisfied 
to  the  said  John  Chatfield,  his  executors, 
administrators,  or  assigiu,  on  or  before  the 
Ist  day  of  June  then  next,  at  any  time  or 
times  afler  the  said  lat  day  of  June  then 
next,  to  sell  and  absolutely  dispose  of  the 
said  policy  of  assurance,  and  all  benefit  and 
advanu^  thereof,  athert^puUicanctioa 
or  private  contract,  unto  any  person  or 
persoiu  whomsoever  for  any  reasonable 
prue  which  could  at  the  time  of  auch  sale 
be  obtained  for  the  aame ;  and  to  seal,  ex- 
ecute, and  deliver  alt  such  deeds,  cravey- 
»ices,and  assurances,  as  might  be  requisite 
and  proper  for  the  completion  of  such  sale 
or  sales,  and  vesting  the  same  premises  in 
the  purchaser  or  purchasers  thereof,  and 
to  stand  possessed  of  and  interested  in  all 
«nd  every  the  sum  and  sums  of  money 
which  should  arise  and  be  produced  from 
such  sale  or  sales,  upon  trust,  after  payii^; 
thereout  the  costs  of  the  sale,  to  retain  the 
aaid  sums  of  845/.  and  560/.,  and  such 
aum  or  sums  of  money  aa  might  thereaiker 
be  paid,  advuiced,  or  lent  by  the  said  John 
Chatfield,  his  executors,  admiaistrators,  or 
assigns,  in  pursuance  of  the  aaid  deed  pdl, 
or  the  indenture  of  the  1st  of  February 
1812,  and  interest,  and  to  pay  the  residue 
unto  the  said  Chu-les  Bankhead,  his  exe- 
cutors, administrators,  or  assigns :  and  it 
was  by  the  said  deed  poll  declared,  that 
all  contracts,  agreements,  sales,  convey- 
ances and  assurances,  acts,  deeds,  matters 
and  things,  which  should  be  entered  into, 
made,  done,  or  executed  by  the  said  John 
Chatfield,  his  executors,  administrators,  or 
assigns,  of  or  concerning  the  said  policy 
and  premtaest  ahould  to  all  intenta  and 
purposes  be  valid  and  effectiud,  alibottgh 
the  aaid  Charles  Bankhead,  his  executors  or 
adnusttratmrs,  idioald  not  execute,  join, 
concur  in,  or  assent  to  the  same ;  and  that 
the  purchaser  or  purchasers  should  be  en- 
titled to  have^  hold,  and  eigoy  the  same 
against  the  said  Charles  Bankhead,  his 
executors,  administrators,  and  assies,  and 
all  persons  claiming  or  to  daiih  under  or 
in  tmit  for  him  or  miOa  in  like  Bwaner  aa 
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if  saM  Chuks  BanWhead,  hm  esuou- 
ton,  adminntraioni  or  anigas,  had  bem  a 
party  to  and  exeeulad  the  oMveyance  or 

assurance  thereof,  free  from  all  equity  and 
benefit  of  redemption,  claim,  and  demand 
wbatsoeTer ;  and  that  the  receipts  of  the  said 
Ma  ChatfieU,  his  executors,  adroimstra- 
tors,  or  assigns,  should  be  snflleient  dis- 
dia^es  to  the  pnrohasers  of  the  said  pre- 
mises;  and  that  such  purchasers  should 
not  afterwards  be  answerabk  for  any  loss, 
misapplicatiw,  or  noa-appUeatioa  of  their 
parohase-money — 

*'  An  indenture  dated  Sd  of  June  182:2, 
and  made  between  the  aaid  Charles  Bank- 
head,  of  the  one  part,  and  the  said  John 
Chatiwld,  of  the  other  part;  by  which, 
afier  reciting,  araoi^t  other  things,  the 
indenture  of  the  1st  of  February  1812,  and 
the  deed  poll  of  the  8rd  of  April  1813; 
and  recidi^  certain  indentures  of  settle- 
ment by  virtue  whereof  the  said  Charles 
Bankhead  was  entitled  to  a  contingent 
estate  for  life,  and  a  oontioffent  reversionary 
interest  in  certain  leasehold  property  held 
under  renewable  leases  granted  by  the  Lord 
Primate  of  Ireland  ;  and  also  reciting  that 
the  said  sum  of  846/.  secured  by  the  said 
indenture  of  the  Istof  February  1812,  and 
then  still  due  to  the  said  John  Chaifield, 
tc^ther  with  all  interest  for  the  same  to 
Ae  1st  of  January  then  last ;  and  that  the 
said  sum  of  560/.  secured  by  the  said  deed 
poll  oftheSrd  of  April  181 3,  was  still  due  to 
the  said  John  Chatfield,  together  With  law- 
ful interest  thereon  up  to  the  1  st  of  J  anuary 
then  last ;  and  also  reciting  that  the  said 
John  Cfaatfield,  on  the  1  st  of  January  1814, 
lent  to  the  said  Charles  Bankhead,  on  the 
secnrity  of  the  said  deed  poll,  a  further 
sum  of  money,  making,  with  the  interest 
due  at  that  time,  on  the  said  two  several 
sums  of 845/.  and  560/.,  the  sum  of  1,295/., 
and  for  which  said  sum  of  1,395/.  the  said 
Qiarles  Bankhead  gave  his  note  of  hand 
to  the  said  John  CSiatfield,  payable  on 
demand,  widi  legal  interest  for  the  same ; 
and  also  reciti^  that  all  interest  in  respect 
of  the  said  sum  of  1,295/.  was  due  to  the 
said  John  Chatfield  up  to  the  said  Ist  of 
January  then  last ;  and  that  the  said  suras 
secured  by  the  said  recited  indenture  and 
deed  poll,  and  the  interest  for  the  same 
respectively  up  to  the  Ist  of  January  then 
last,  made  together  the  sum  of  3,780/., 


which  it  bad  been  wreed  aheuld  all  ba- 
considend  as  principu,  and  ahould  carry 
interest  on  the  whole  amount  thereof  from 
the  1st  of  January  then  last ;  and  also  re- 
citing that  the  said  John  Chatfield  had  then 
lately  paid  or  advanced  to  or  on  account  of 
the  said  Charles  Bankhead,  or  had  become 
security  for  him  for,  several  sums  of  money 
making  in  the  whole  923/.  12<.  lOd, ;  and 
that,  in  otdet  farther  to  secure  the  re-, 
payment  to  the  said  John  Chatfield  of  the 
■aid  Mm  of  8,780/.  and  9iSL  12s.  \0d., 
raakii^t  tt^ther  4,708/.  12«.  lOd.,  and  in- 
terest for  the  same,  and  of  such  furUier  or 
other  suns  of  maaey  as  thereinafter  men- 
tioned, in  manner  thereinafter  exprmed, 
the  aaid  Chwles  Bukbead  had  agreed  to 
subject  and  charge  the  said  policy  in 
manner  thereinafter  mentioned,  and  also 
to  execute  such  assignment  of  the  rever- 
sionary estates  and  interest  of  him  the  said 
Charles  Bankhead  in  the  premises  com- 
prised in  the  said  thereinbefore  in  part 
recited  indenture  of  settlement  as  is  there- 
inafter contained — It  was  witnessed,  that, 
in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  premises,  and  for  the 
BMninal  consideration  therein  mentioned, 
the  said  Charles  Bankhead  did  subject  and 
dwTge  the  aud  policy  of  assurance  with 
the  payflsent  to  the  said  John  Chatfield,  his 
executors,  administrators,  or  aligns,  of 
the  said  aumaf  4,708/.  lis.  10(/.,  including 
the  said  sums  of  845/.  and  interest,  and 
3,000/.  and  interest,  so  secured  by  the  said 
indenture  of  the  1st  of  February  1 81 2,  and 
deed  poUi  and  such  further  snras  of  money 
as  should  or  might  thereafter  be  ad- 
vanced or  paid  by  the  said  John  Chatfield, 
his  executors,  administrators,  or  assigns, 
to  or  on  account  of  the  said  Charles  Bank- 
head,  or  which  should  or  might  at  any  time 
thereafter  beeonoe  due  or  owing  from  tha 
said  Charles  Bankhead  to  the  aaid  John 
Chatfield  on  my  account  whatsoever,  with 
interest ;  subject,  nevertheless,  to  a  pro- 
vifto  for  makii^  void  the  said  indenture, 
and  every  article,  clause,  matter,  and  thing 
therein  contained,  on  payment  by  the  said 
Charles  Bankhead,  his  heirs,  executors,  or 
administrators,  unto  the  said  John  Chat- 
field, his  executors,  administrators,  or  as- 
signs, of  the  sum  of  3,780/.  on  the  Ist  of 
Jsnoavy  then  next,  with  inurest  at  5/.  per 
cent,  ftrom  the  1st  day  of  January  than  last, 
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mA  alio  on  payment  of  9281. JOd., 
and  of  all  inch  furthw  sama  as  the  said 
John  Chatfield  should  pay  for  keeping  on 
foot  the  said  policy,  or  otherwise  for  the 
use  and  benefit  or  on  accoant  of  the  said 
Charles  Bankhead,  with  interest;  and  the 
indenture  also  witnessed,  that,  in  further 
pursuance  of  the  said  agreement,  the  said 
Charles  Bankhead  did  grant  and  assign  to 
Che  said  John  Chatfield,  his  executors,  ad- 
ministrators, and  assigns,  all  those  the 
reversionary  estates  or  interests  to  which, 
by  virtue  of  the  indenture  of  settlement 
therein  recited,  be,  the  said  Charles  Bank- 
head,  might  eTentnally  be  entitled  in  the 
premises  therein  comprised,  to  hold  the 
aame  unto  the  said  John  Chatfield,  bis  ex- 
ecutors, adminiatrators,  and  assigns,  abso- 
lutely ;  subject,  nevertheless,  to  the  pro- 
viso or  condition  for  redemption  therein- 
before contained. 

"The  said  John  Chatfield  died  subse- 
quently to  the  date  of  the  deed  lastly  above 
recited,  having  previously  made  his  will, 
appointing  the  vendors  of  the  policy  in 
question  executors,  and  probate  thereof 
was  duly  granted  to  such  vendors. 

"  The  said  Charles  Bankhead.  since  the 
execution  of  the  indenture  of  tfie  Srd  of 
June  1 8SS,  executed  mortgages  of,  or  other 
incumbrances  upon,  the  policy  in  question 
to  other  persons. 

*'  The  plaintiff  required  that  the  title  of 
such  subsequent  incumbrancers  should  be 
shewn,  and  that  they  and  Dr.  Bankhead 
should  join  in  the  assignment  to  the  plain- 
tiff. The  solicitors  for  the  vendors  de- 
clined to  produce  such  title,  or  to  procure 
the  concurrence  of  the  incumbrancers  and 
Dr.  Bankhead  in  the  assignment. 

**  This  action  was  therefore  brought  by 
the  plaindff  against  the  defendant  to  re- 
cover the  amount  of  the  deposit  on  the 
sale,  being  382/.,  and  interest  at  SL  per 
cent.  fVom  the  15th  of  October  1828,  the 
day  on  which  it  was  paid." 

The  question  for  the  opinioii  of  the 
Court  was — 

**  Whether,  under  the  circumstances 
stated  in  the  case,  a  good  title  had  been 
made  to  the  policy  sold  to  the  plaintiff.  If 
the  Court  should  be  of  opinion  that  a  good 
title  had  not  been  made,  the  verdict  for  the 
plaintiff  was  to  stand,  but  its  amount  waa 
to  b*  reduced  to  such  suni  as  the  Coiurt 


should  think  proper.  And,  if  the  Court 
ahtfuld  be  of  oinnimi  that  a  good  title  bad 
been  made,  a  nonsuit  was  to  be  eBmed." 

The  case  now  came  on  for  ai^ument. 

Mr.  Serjeant  Wilde,  for  the  plaintiff — 
The  condition  of  sale  has  not  been  oh- 
served,  for  the  policy  was  not  sold  under 
the  power.  The  power  was  extinguished 
by  the  third  deed,  which  formed  a  new 
contract,  making  no  mention  of  the  power 
in  the  second  deed.  Where  a  mortgagee 
sells  without  a  power,  he  aells,not  the  poli^ 
itself,  but  only  the  mortage  debt,  with  his 
interest  in  the  policy.  Such  a  s^  leaves 
in  the  mort^i^or  a  right  to  redeem  aa 
agauMt  the  purchaser;  and,  if  the  life  ftlls, 
the  purchaser  becomes  a  tmstee  for  the 
mortgagor,  or  his  representatives,  for  all 
beyond  the  sum  due.  The  purchaser  bad 
no  means  of  knowing  whether  anything  had 
been  paid  under  the  second  deed ;  he 
might  therefore  be  holding  the  policy  as  a 
mere  security  for  the  money  due  from  the 
mortgagor  to  the  mortgagee.  The  power 
being  thus  extinct,  no  absolute  title  to  tbe 
policy  could  be  eonvejred  without  the  con- 
currence of  the  mortgagor. 

Mr.  Serjeant  RuMtell,  for  the  defendant — 
First,  the  power  of  sale  was  not  extin- 
guished by  the  third  deed — Seomid^,  the 
vendors  could  make  a  good  tide  widxmt 
thepower. 

The  deed  of  1822  refors  to  those  of 
1812  and  1813  asexisth^  securities.  The 
third  deed  was  intended  merely  as  an  ad- 
ditional security  upon  the  further  advance. 
The  giving  of  an  additional  security  does 
not  extinguish  existing  securities,  evm  by 
being  pursued  to  judgment,  if  it  fail  to  pro- 
duce fruits.  TbrntiaDrakey.  Mitchell  {l\ 
it  was  held  that  an  aeticm  lay  on  a  covenant 
for  non-payment  of  money,  notwitfaatudiiB^ 
a  note  had  been  given  by  the  defendant  to 
the  plaintiff  after  tbe  day  of  wjrnmit,  "  in 
payment  and  satis&ction  of  the  debt,"  and 
judgment  had  been  recovered  on  such  no^ 
it  not  appearit^  that  it  waa  accepted  as 
well  as  given  in  satisfaction,  or  that  it  had 
actually  produced  aatisfection.  In  Ketya 
V.  Waghom(i),  it  was  held  that  accord 
and  satisfaction  made  before  breach  of  a 

(t)  3  EaM,  251. 
<f)  lTaimt.4t8. 
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oovnunti  cannot  be  pleaded  in  bar  of  an 
aedtni  on  the  oovenant.  The  power  of  sale 
waa  only  auapended  by  the  deed  of  ISfS. 
Tn  Corky,  Samdert  (S),  where  an  insolvent 
by  agreement  (dated  March  181 6)  assigned 
hispFOperWi  in  traat  for  the  benefit  of  his 
creditors,  they  consenting  that  the  business 
should  be  carried  on  for  their  benefit  till 
the  next  Michaelmas,  and  that  the  propmy 
ibould  then  be  sold  and  divided  amongst 
them ;  and  shortly  after  Michaelmas  the 
creditors  entered  into  a  second  agreement 
by  wbiclt  the  business  was  to  be  carried  on 
for  anotheryear,  vii.  till  Michaelmas  1817» 
upon  the  same  terms  and  conditions  as  in 
the  original  ^eement — it  waa  wA  waa- 
gested  that  this  arrangement,  fay  whidi  the 
sale  and  division  of  the  property  were 
suspended,  had  the  effect  of  defeating  the 
power  of  sale  and  division ;  but  it  was  held 
to  bind  a  creditor  who  had  signed  the  first 
agreement,  but  had  not  in  any  way  con- 
curred in  the  second.  Here,  the  condition 
is  express  that  the  assignment  shall  be  from 
the  vendors  only.  The  sale  being  a  sale 
under  the  power,  according  to  the  case  of 
Clay  V.  Sharjx  (4),  the  concurrence  of  the 
mortgagor  was  unnecessary. 

As  to  the  second  point,  the  learned  Ser- 
jeant cited — How  V,  Vigur*  (5),  Mackenaie 
V.  Ae&t)uon(6),  D4miei  v.  Sldpnitkir), 
PomeU  M  Mwtgaget{9>\  Tvcher  v. 
ton (9),  Lochvood  v.  Ener{\Q\  Kemp  v. 
WeatliToak{\\),  and  Cmmene  v.  Pnwut 

(12)  .  He  also  referred  to  Co/Cm  v.  Bra^ 

(13)  ,  to  shew  that  Uie  clum  for  interest 
could  not  be  allowed. 

Lord  Chief  Justice  Tmdal.—l  am  of 
opinion  that  the  verdict  ought  to  stand 
for  the  principal  sum ;  but  not  for  the  in- 
terest. The  rule  is,  that  the  Court  will 
not  compel  a  purchaser  to  complete  the 
purchase  where  there  is  such  a  degree  of 
^ubt  upon  the  vendor's  title  as  to  render 

(3)  1  Bun.  ft  AM.  46. 

(4)  CoMe  on  Ifortgagflf,  13t. 

(5)  1  Cbit.  B«p.  39. 
6)  S  Alkjns,  558. 
r)  <  Bro.  Cb.  Can  15S. 

(8)  Page  1094. 

(9)  lP.WiM.t60. 

(10)  t  AtkvM,  303. 

(11)  1  Ves.WB. 
(It)  5  Barn,  ft  Aid.  76. 
(13)  15£art,S93. 


it  probaUe  that  the  right  of  the  purchaser 
may  become  a  matter  of  investigation.  In 
diis  case,  the  conditions  expressed  that  tibe 
policy  was  to  be  sold  under  a  power,  it 
was  diereibre  incumbent  on  the  vmdiffs 
to  shew  a  power  Unt  could  not  be  qnes- 
Uoned.  Even  supposing  the  power  to  have 
been  merely  suspended,  there  may  be  a 
reasonable  doubt  as  to  how  far  that  sus- 
pension might  operate  in  a  court  of  equity  ; 
and  with  this  doubt  the  Court  will  not 
compel  the  purchaser  to  complete  the  pur- 
chase. 

Mr.  JutUce  Park. — I  am  of  the  same 
opinion.  Ever  since  the  case  of  Calton  v. 
Bragg,  it  has  been  held  that  interest  is  not 
recoverable  on  a  mere  deposit.  In  Par- 
quhar  v.  Parley  [14),  it  was  held  that  a 
purchaser,  on  f«lure  of  the  tide,  might 
recover  from  the  vendor  interest  on  the 
deposit,  by  way  of  damages ;  but  in  Lee  v. 
JlfiiiHi(15),  interest  was  held  not  to  be  re- 
coverable from  the  auctioneer. 

Mr.  Justice  Burrough  and  Mr.  Justice 
Gatelee  concurring — 

JudgmaUfor  thafkmO^, 


1830.     \  RATHBOMS  V.  IQON  AMD  DAVID 

Feb.  4.  5  DBAKBVoaD. 

Partners — cawMt  hmd  each  other  by 
Cognovit. 

One  of  two  partnere  having,  after  the  dis' 
solution  of  the  partnerMhtp,  gnen  a  cognovit 
for  a  partnership  debt  due  before,  and  for 
costs  as  between  attorney  and  client — The 
Court  set  aade  a  judffimt  onrf  eMeiiCioii 
thereon. 

Assumpsit  for  money  paid.  A  n^novit 
was  given  by  the  defendant,  Daniel  Drake- 
ford,  on  the  12th  of  November  last,  for  the 
amount  of  the  debt,  and  for  costs  as  be- 
tween attorney  and  client.  Judgment  hav- 
ing been  ratered  up,  and  execution  issued 
thereon  against  the  eflfects  of  both  the  de- 
fendants— 

Mr,  Serjeant  Wilde,  on  a  former  day  in 

14)  1  B.  Moore.  322  ;     c.  7  Tiant.  592. 

15)  1  B.Hooi«,  481 J  S.C.  STatist.  45. 
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thii  tenn,  obtained  a  Tule  nisi  tbat  thia 
jadgnwnt  and  execution  might  be  aet  aside, 
oa  the  affidavit  of  John  Drakeford,  who 
deposed  that  he  bad  diwotved  partnership 
with  David  Drakeford  in  July  last ;  that 
he  bad  never  anthortsed  die  plaintiff 
to  pay  any  auna  on  aecomt  of  the  part- 
aerrap;  uiat  he  hai  never  heard  of 
tfw  debt  in  reipeet  of  which  the  au^Boaed 
payment  was  made ;  and  that  the  cognovit 
signed  by  David  Drdcelbrd  waa  signed 
without  the  knowledge  of  the  deponent, 
and  subsequently  to  £e  dissolution  of  the 
partnership. 

3fr.  Serjeant  Taddtf  now  shewed  cause, 
on  an  affidavit  of  the  plaiiitifF,  stating,  that, 
at  the  req^uest  of  David  Drakeford.  he  had 
paid  the  money  sought  to  be  recovered  in 
thia  action  to  a  person  alleging  himself  to 
be  a  creditor  of  the  6rm  of  John  and 
David  Drakeford,  David  Drakeford  ac- 
knowledging the  correctness  of  the  demandf 
and  afVerwards  alleging  that  he  had  the 
aanction  of  Jolm  Drakeford  for  signing  the 
c<^novit. — A  joint-defendant  may  adroit  the 
debt  and  give  a  cognovit  for  both.  In  Jonet 
V.  Herbert  {!),  thia  Court  held,  that,  upon  a 
very  strong  case  of  fraud  (and  not  other- 
wise), they  would  eontrol^  the  legal  power 
of  a  plaintiff  to  release  the  defendant. 
Here,  there  ia  no  suggestion  of  fraud  or 
colluaion.  The  cause  of  action  arose  be- 
fore the  diasdution.  An  acknowledgment 
hy  one  partner  afker  dissolution  binds  the 
others. 

JIfr.  Seneant  WiUe  was  shortly  heard  i" 
support  of  his  rule. 

Lord  Chief  Justice  Ttndal. — It  is  clear 
that,  ader  the  dissolution  of  a  partnership, 
one  partner  has  no  right  to  bind  his  co- 
partner. Besides,  the  giving  a  cognovit 
atipalating  to  pay  costs  as  between  attorney 
»d  dieni,  he  could  in  no  ease  have  a  right 
to  do. 

Raltabuhte. 

(J)  r  TMUU4S1. 


1890.     *>     roSTKE  AMD  AXOTUXB  ». 
Feb.S.    3  CHABLBS. 

Case— /or  deceit,  in  falsely  repretetUmg 
the  character  of  an  agent  or  tervanU 

In  am  action  «h  tfe  emmfor  wiM  enirt* 
ffremOaiimi  as  to  the  eharadtr  of  an  sumtt, 
whereby  damage  aeened  to  the  pUan^:— 
Held,  that  the  defendant  was  hakleon  the 
ground  of  ihefoUehoodt^tMerepresentaHom 
so  mmh  bg  mm,  wkhoat  tspnst  pfoqf  ^ 
milicv. 

This  was  an  action  on  the  case  brought 

Xinst  the  definidant  for  giving  to  the 
^  intifib  a  ftlse  representation  of  the  cha- 
racter and  cweimistances  of  one  Jasnes 

Jacqoe. 

The  first  count  of  the  declaration  stated. 
That  the  plaintifis,  before  and  at  the  time  of 
the  eommittii^  the  grievanoea  ibereinafler 
mentioned,  carried  on,  and  from  thence- 
forth hitherto  had  carried  on  tnde  and 
huamess  as  dealers  in  tea  and  other  goods, 
to  wir,  at  &c.,  and  thei^upon  the  defeodant, 
theretofore,  to  wit,  on  ftc,  at  &c.,  contriving 
and  fraudulently  intending  craftily  and  sub- 
tilely  to  deceive  and  injure  the  plaintiffii, 
and  to  induce  them  to  employ  a  certain 
person,  to  wit,  one  James  Jacque,  as  tbeir 
agent  in  the  said  business,  at  Manchester, 
in  the  county  of  Lancaster,  to  obtain  and 
receive  orders  for  goods  to  be  supplied  by 
them,  and  to  receive  and  collect  money  on 
their  account  in  the  way  o£  their  aaid  busi- 
ness, for  commission  and  reward  to  him 
payable  in  tliat  behalf,  fUsely,  fraodulently 
and  deceitfully  represented  and  asserted  to 
the  phuntifls,  that  the  said  James  Jacque  bad 
an  excellent  connexion  in  that  hne  at  Man- 
ehester  and  the  neighbourhood,  and  that  the 
bouse  for  which  he  had  done  business  there 
was  no  longer  able  to  execute  his  extensive 
orders ;  by  means  and  in  consequence  of 
which  representation,  the  said  plaintifift,  and 
one  William  Foster,  and  John  Holgate,  who 
at  the  time  next  thereinafter  mentioned 
were  partners  of  the  plaintiflb  in  the  said 
business,  not  knowing  to  the  contrary,  bat 
believing  therefrom  that  the  aaid  Jamea 
Jacque  had,  at  the  time  of  such  rqiresenta- 
tion  an  excellent  connex«Ni  in  tfie  line  of  swAx 
agency  as  aforesaid  at  Manchester  aforesaid, 
and  had  obtained  extensive  orders  there  for 
some  house,  were  induced  to  bite  and  en- 
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gage*  tnd  did  afterwards,  to  wit,  on  &c., 
at  &c.,  hire  and  engage  the  said  James 
Jacque  ai  such  agent  in  their  said  business  at 
Manchester  aforesaid,  for  commission  and 
reward  to  him  payable  in  that  behalf,  and  did 
instruct  and  authorize  him  in  that  c^iacity 
to  obtain  and  take  orders  for  the  sale  and 
supply  of  goods  by  the  plainttffi  and  their 
partners  in  the  said  business,  and  to  coUeoc 
and  receive  money  and  on  account  of 
Ht^  plaintifis  and  their  partners  in  the  way 
of  die  said  business ;  and  the  s«d  James 
Jacqae,  under  and  by  virtue  of  that  employ- 
ment, did,  afterwards,  to  wit,  on  &c.,  at  &c., 
obtain  and  take  orders  for  the  sale  and 
supply  of  goods  by  the  plaintiffs  and  their 
partners  in  the  said  business,  to  divers  per- 
sons, to  a  large  amount  and  value,  and 
collect  and  receive,  (cr  and  on  account  of 
the  plaintiffs  and  their  partners,  in  the  way 
of  the  said  busineaa,  from  divers  personi, 
divers  suras  of  money ;  whereas,  in  truth 
and  in  fact,  at  the  time  the  defendant  so 
represented  and  asserted  as  aforesaid,  the 
•aid  James  Jacque  had  not  an  excellent  ot 
any  connexion  in  the  line  of  such  agency  at 
Manchester  aforesaid,  or  its  neighbourhood, 
as  the  defendant  then  well  knew,  to  wit,  at 
&c. ;  and  whereas,  in  truth  and  in  fact,  at 
the  time  last  aforesaid,  the  said  James  Jacque 
had  not  obtained  extensive  orders,  or  any 
ordera,  at  Manchester  aforesaid,  for  any 
house  whatsoever,  as  the  defendant  then 
and  there  well  knew.  Averment — that, 
Jacque,  for  want  of  a  good  and  sufficient 
conn^ion  in  the  line  of  such  agency,  at 
Manchester  aforesaid,  and  ita  neighbour- 
hood, did,  under  and  by  virtue  of  his  said 
employment,  obtain  orders  for  the  sale  and 
supply  of  goods,  on  credit,  by  the  plaintiffs 
and  their  partners,  in  the  said  busuess,  to 
divers  customers  of  worse  and  less  respec- 
table characters  and  circumstances  ilian  lie 
otherwise  would  have  done,  and  did  thereby 
induce  the  plaintiffs  and  their  said  partners* 
who  wete  %Dorant  of  the  charactera  and 
oircumstances  of  sueh  castoDierat  to  sell  to 
ibem  on  credit,  and  sopi^y  them  with  goods 
parBuant  to  such  orders,  such  goods  being, 
in  the  whole,  of  large  value,  to  wit,  the 
value  of  t,O00t  of  lawfU  money  of  Great 
Britain ;  and,  althou^  the  prices  for  which 
Ukose  goods  were  so  sold,  ought  long  ainoe 
to  have  heea  paid  and  satisfied  to  the  plain- 
tiflb  and  their  p«rtiMrs,y«tthowcastomers, 


hy  reason  of  stick  their  characters  and  citv 
cumstances,  had  hitherto  refused  and  neg- 
lected to  pay  for  the  same,  and  the  last- 
mentioned  goods  were  wholly  lost  to  the 
plaintiflb  and  their  said  partners,  to  wit,  at 
&c. :  and  the  )daintifl&  further  said,  that  the 
said  Jacque,  contrary  to  his  duty  as  audi 
agent,  had  made  away  with,  and  converted 
to  bis  own  use,  and  had  not  paid  or  ac* 
counted,  for  to  the  plaindflb  and  their  pvt- 
nera,  divera  large  sums  of  money  oolleeted 
and  received  by  him  as  such  agent  as  afere* 
said,  anioundi^  in  the  whole  to  a  large  sum, 
to  wit,  £,000L  of  like  lawful  money,  which 
was  thereby  wholly  lost  to  the  {daintiffs  and 
their  said  partners,  to  wit,  at  &c. :  and  the 
plaiotiffi  further  said,  that  Jacque,  contrary 
to  his  duty  as  such  agent,  had  neglected  and 
refused  to  render  due  and  auflScientaceonnts 
to  the  plaintiffs  and  their  partners,  of  divers 
large  quantities  of  their  goods  sold  by  him, 
and  of  the  prices  of  other  of  dieir  goods 
which  came  to  his  possession  as  such  agent 
as  aforoaid,  the  value  thereof  amonntiiw 
in  the  whole  to  a  large  sum,  to  wit,  8,000£ 
of  like  lawful  money,  which  goods  were 
thereby  wholly  lost  to  the  plaintiflb  and 
their  said  partners,  to  wit,  at  &c. 

The  second  and  third  counts  were  more 
general. 

In  the  fourth  it  was  averred,  that  the 
defendant,  at  the  time  he  recommended 
Jacque  as  a  desirable  agent,  knew  that  he 
bad  SOOL  to  pay,  without  the  means  of 
doing  so ;  and  that  Jacque,  being  employed 
by  the  plaintifib,  feiled  to  account  to  them. 

The  fifth  count  alleged  that  the  defen- 
dant requested  the  plaintifis  to  employ  Jacque 
as  an  agent;  setting  forth  certain  embarraas» 
ments  under  wlueb  Jaeque  was  at  ^e  time 
labouring,  of  which  it  was  material  that  the 
p}aintifi*s  should  have  been  iaforraed,  and 
which  the  defendant,  although  it  was  his 
duty  to  inform  them  thereof,  wrongfully, 
deceitfully,  wilfully,  and  fraudulently  with- 
held and  concealed  from  them ;  by  reason 
whereof  they  employed  Jacque,  &b  &e. 
(similar  to  the  first  count). 

There  were  fiw  other  count*,  stating  the 
cause  of  action  in  various  forms. 

The  defendant  pleaded  the  general  issoe. 

At  tlie  trial,  before  Lord  Chief  Justice 
Tindd,  at  the  Sitting  in  London  afWr  laat 
Mickaehnas  terns,  K  appeared  that  ^ 
plaintifn  were  wholesale  tca-dealera)  diat,Ai 
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the  month  of  November  or  December  1 
the  defendant,  with  whom  they  were  on 
intimate  term*,  called  upon  them  and  aaked 
if  the;  did  any  business  at  Manchester,  ob- 
serving that  **  he  had  a  young  friend  for 
whom  he  was  anxious  to  procure  a  com- 
mission in  the  tea-trade  there;  a  nice  young 
man,  who  had  an  excellent  connexion  there, 
and  would  be  a  great  acquisition  to  any 
person  who  wanted  to  do  business  there ; 
Uiat  he  (the  defendant)  being  on  such 
terms  with  the  plaintifli,  had  offered  it  to 
them  before  he  proposed  tt  to  Smith  &  Co., 
a  respectable  bouse  in  the  same  line  of 
business;  that  Smith  &  Co.  would  jump 
at  the  ofPw ;  that  bis  friend  was  so  excel- 
lent a  young  man,  that  he  (the  defendant) 
would  ratlier  trust  him  without  security 
than  most  men  with  ;  that  this  young  man 
bad  been  doii^  business  at  Manchester  for 
a  Iiondon  tea  house,  who  could  no  longer 
execute  bis  extensive  orders ;  that  he  had 
an  uncle  at  Manchester,  a  clergyman  of  the 
Scotch  church,  who  would  afford  him  great 
facilities  in  the  way  of  business,  and  knew 
all  the  Scotch  travellers  in  the  trade :  that 
the  defmdant  (wbo  was  a  soap-manufac- 
turer) would  like  him  to  sell  soap  for  him 
and  liis  partner,  but  feared  his  other  con- 
nexion! would  not  allow  him  time.'*  To 
this  the  pbuntifib  replied  that  they  had  no 
wish  to  extend  their  trade,  but  that  the 
very  strong  recommendation  of  the  defen- 
dant would  induce  them  to  think  of  it. 

In  the  beginning  of  the  year  1 825,  the 
plaintiffi,  in  consequence  of  the  representa- 
tions so  made  by  the  defendant,  received 
Jacque  into  their  employ,  to  take  orders  for 
diem  at  Manchester,  on  commission.  His 
aecoiuts  soon  became  embarrassed,  and, 
about  the  middle  of  the  year  1827,  he 
made  de&ult  to  the  amount  of  BOOL,  ex- 
clusive of  bad  debts  to  a  very  large  extent ; 
and  afterwards  took  the  benefit  of  the  insol- 
Tent  act. 

The  phiintiA  theti  learned  that  Jacque 
bad  never,  as  was  alleged  by  the  defendant, 
been  employed  in  the  tea-trade  at  Manches- 
ter ;  but  tlut  he  had,  at  the  defendant's  re- 
commendation, been  in  partnership  with 
one  Stewart,  a  warehouseman  in  Watlii^- 
street,  London,  and  that,  in  consequence 
of  severe  hiesea  in  trade,  and  a  robbery 
having  been  oommitted  im  their  prenises, 
the  partntnlrip  aflbira  were  wound  up  and 


the  eoncem  dosed,  in  18t4 ;  mie  half  of 

the  amount  of  the  loss  (800/.)  being  debited 
to  Jacque,  for  which  sum  he  gave  Mr. 
Stewart  bis  acceptances,  at  two,  three,  and 
four  years,  which  remained  unpaid. 

These  facu  were  all  known  to  the  defen- 
dant, in  whose  employ  Jacque  had  formerly 
been,  and  who  had  negotiated  with  Stewart 
as  the  friend  of  Jacque.  Certain  letters, 
written  by  the  defendant  to  Jacque  after  bis 
defalcation  had  been  discovered,  were  put 
in ;  in  those  letters  the  defendant,  with  a 
view  to  bis  own  exculpation,  advised  Jacque 
as  to  the  Kne  of  conduct  he  should  pursue, 
and  guested  him  to  write  a  penitent  lettCT 
to  his  employers  (the  plaintiflb),  and  to  send 
him  (the  defendant)  a  cop^  of  what  be 
should  write  to  them  ;  desirmg  him  more- 
over to  conceal  from  the  plaintiffs  the  fact  of 
bis  (the  defendant's)  knowledge  of  his 
(Jacque's)  prior  embarrassments. 

The  Lord  Chief  Justice  told  the  jury, 
that,  if  the^  were  satisfied  that  the  false 
representations  respecting  the  character  of 
Jacque  were  made  by  the  defendant  as 
alleged  in  the  declaratim,  and  that  the  de- 
fendant knew  those  representatioiu  to  be 
false,  the  action  was  maintainable ;  diat, 
if  ih^j  were  satisfied  thai  the  plaintiffii 
would  not  have  employed  Jacque  at  all  hut 
for  the  fraudulent  representations  of  the 
defendant,  they  shoiud  find  a  verdict  for 
the  plaintifis,  for  the  amount  of  all  loss 
that  was  fairly  referrable  to  that  misrepre- 
sentation ;  and  that,  if  the  defendant  had 
only  been  guilty  of  a  suppression  of  focts 
within  his  knowledge  which  ought  to  have 
been  communicated  to  the  [rfiuntiflb,  the 
action  was  equally  nuuntainable. 

The  jury  returned  a  verdict  for  the  de- 
fendant. 

Mr,  SajemU  WUde,  in  the  last  term, 
obtained  a  rule  ntst,  that  this  verdict  in%ht 
be  set  aside  and  a  new  trial  bad,  on  the 
ground  that  the  verdict  was  agaiaBt  evi- 
dence, and  that  the  Lwd  Chief  Justice  bad 
notput  ittodiejury  ina  sufficiently  pointed 
manner,  whcfther  the  suppression  of  the 
facts  known  to  the  defendant,  was  not 
equivalent  to  a  false  representatitm :  and 
be  referred  to  Tapp  v.  £ee(l),  where 
Mr.  Justice  Charabre  said — "  Fraud  may 

<1)  3BoB.ft  Pd.sn. 
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consist  as  well  in  tlie  suppression  of  what  is 
true,  as  in  the  representation  of  what 
false.  If  a  man,  professing  to  answer  a 
question,  select  those  facts  only  whidi  are 
likely  to  give  a  credit  to  the  person  of  whom 
he  speaks,  and  keep  hack  the  resti  he  ia  a 
more  artful  knave  than  he  who  tella  a  direct 
ftlsehood." 

Mr,  Serjeant  Jones  now  shewed  cause. — 
The  question  was  properly  lefl  to  the  jury, 
and  they  have  done  right  on  the  evidence 
before  them.  To  entitle  the  plaintifTs  to  re- 
cover in  an  action  of  tins  nature,  the  dam- 
age complained  of  roust  be  shewn  to  be 
such  as  is  fairly  the  result  of  the  misrepre- 
aentation.  It  is  not  enough  that  the  defen- 
dant has  made  a  representation  that  is  inac- 
curate, or  that  he  has  sui^ireased  facta 
within  his  knowledge.  There  must  either 
be  malice  towards  the  plaintiff,  or  some 
gain  accruing  to  the  defendant ;  the  mere  in- 
cantiousness  of  the  party,  or  the  untruth  of 
the  maner,  will  not  support  the  action :  it 
is  not  every  falsehood  whereby  damage  re- 
sults to  another,  that  will  give  a  right  of 
action  to  the  party  injured  (i). 

Mr.  Serjeant  tVilde,  in  support  of  the 
role,  was  stopped  by  the  Court. 

Lard  Chief  Justice  Thtdal.— The  Court 
have  heard  the  discussion,  and  think  they 
would  he  better  satisfied  if  the  case  were 
submitted  to  another  jury.  On  principle, 
I  think  that  the  doctrine  advanced  by  my 
Brother  Jmies  cannot  be  supported,  neither 
is  it  consistent  with  the  decisions.  He 
thinks  that  even  if  mis-statement  and  false- 
hood were  proved,  that  would  not  be  suffi- 
cient to  render  the  defendant  liable,  but  that 
the  plaintiff  is  also  bound  to  shew  some 
motive  operating  on  the  mind  of  the  defen- 
dant, beyond  the  mere  mis-statement.  I  do 
not  see  any  principle  of  law  upon  which 
such  a  doctrine  can  be  founded.  I  think 
the  law  will  infer  some  degree  of  fraud  in 
his  mind  when  he  makes  a  wilful  misrepre- 
aentation. 

Mr.  Justice  Park. — I  am  alto  of  opinion 
that  there  should  be  a  new  trial  in  this  case. 
I  do  wit  agree  with  the  proposition  that  has 
been  submitted  to  us  by  my  Brother  Jones. 
The  opinion  expressed  1^  Sir  Allan  Cham- 

(9)  Sea  Pwley  9.  Fieconii,  3  Tmn  R«p.  54 ; 
Haynaft  •.  Creaqr.  S  East.  9t. 
Vol.  Vni.  C  J. 


bre,  in  the  case  of  Tapp  v.  Lee,  is  well 
worth  considering.  That  very  learned  Judge 
saya  (3)—*'  It  would  be  an  absunlity  in  law 
to  hold  that  if  a  man  draws  another  into  a 
snare,  the  party  suffering  ahould  have  no 
remedy  by  action.  An  action  on  the  case 
for  deceit  is  an  action  well  known  to  the 
law ;  and  I  cannot  agree  in  the  argument 
which  has  been  used  for  the  defendant,  that 
such  actions  ought  to  be  confined  to  repre- 
sentations which  are  literally  false.  Fraud 
may  consist  as  well  in  the  suppression  of 
what  is  true,  as  in  the  representation  of 
what  ia  false.  If  a  man,  professing  to 
answer  a  question,  select  those  facts  only 
which  are  likely  to  give  a  credit  to  the  per- 
son of  whom  he  speaks,  and  keep  back  the 
rest,  he  is  a  more  artful  knave  than  he  who 
tells  a  dire<tt  falsehood.  As  to  the  case  of 
Haycrafi  v.  Creasy,  I  agree  with  the  majo- 
rity of  the  Judges  who  decided  the  point  of 
law.  In  that  case  there  was  no  fraud ;  but 
fraud  is  the  foundation  of  the  action.  There 
the  defendant  himself  was  misled,  every 
thing  which  he  stated  he  believed :  the 
ground  of  action,  therefore,  totally  failed." 

ilfr.  Justice  Gaselee. — 1  do  not  find  from 
any  of  the  decisions  on  this  subject,  that  any- 
thing more  is  requisite  to  the  maintenance 
of  the  action  than  the  falsehood  of  the  re- 
presentations made. 

JIfr.  Justice  Bosanqtiet  concurred. 

Rule  absotute,  on  payment  oj  coals. 


Feb  5    3  tAylor  p.  willans. 

Evidence — Remedy fornon-attendance  ej 
mtness. 

On  a  motion  for  an  attachment  agaimt  a 
nUness  for  non-attendance  at  the  trial  of  a 
cause  in  pursuance  of  his  subpcena : — Held, 
that  the  t^Mavit  should  state  the  party  to  be 
a  material  and  necessary  mtness. 

Mr,  Serjeaia  Cross,  on  a  former  day, 
obtained  a  rule  nisi  for  an  attachment 
against  a  witneaa  in  this  cause,  for  non- 
attendance  npon  his  subpoena.  The  affidavit 
on  which  the  motion  was  founded  omitted 

(3)  S  Bofl.  &  PuL  Sri. 
R 


Digitized  by 


122 


COURT  OF  COMMON  PLEAS : 


to  state  that  the  party  was  a  material  or  ne- 
cessary witness. 

Mr.  Serjeant  Wilde  now  shewed  cause* 
on  an  affidavit  statingt  amongst  other 
things,  that  no  original  subpoena  was  pro- 
duced to  the  witness  at  the  time  he  was 
served  with  the  copy,  and  tliat  no  etmduct- 
money  was  given  to  him.  He  submitted, 
that,  inasmuch  as  the  application  was 
grounded  on  a  contempt  of  the  process  of 
the  court  only,  and  not  upon  any  supposed 
injury  to  the  party,  the  Court  could  not 
grant  an  attachment  on  the  mere  service 
of  a  copy  of  the  subpoena,  it  being  a  matter 
in  its  nature  criminal,  not  remedial ;  but 
that  the  original  subpoena  must  appear  to 
have  been  shewn  at  the  time  of  the  service, 
as  in  the  ease  of  contempt  of  a  rule  of 
court,  where  it  has  been  held  necessary  to 
produce  to  the  party  served  the  original 
rule.  He  also  objected  that  the  affidavit 
did  not  swear  to  the  materiality  of  the 
witness. 

Mr.  Serjeant  Croat  and  Mr.  Serjeant 
Ajtdrews,  in  support  of  the  rule,  urged  the 
impossibility  in  most  cases  of  shewing  the 
materiality  of  a  witness ;  that,  in  a  case  of 
this  sort,  it  had  never  been  held  necessary 
to  shew  the  original  subpoena  unless  de- 
manded ;  and  that  no  conduct-money  could 
be  required. 

Lord  Chief  Justice  Tindal. — The  motion 
fails  on  two  grounds — the  want  of  an  affi- 
davit of  the  materiality  of  the  witness,  and 
also  that  there  does  not  appear  to  have 
been  such  an  evident  intenticm  of  evincing 
a  contempt  for  the  process  of  the  court, 
for  which  an  attachment  should  i^sue. 

Mr.  Justice  Park. — As  to  conduct-money, 
there  can  be  no  pretence  for  demanding  it 
in  London ;  the  payment  of  a  shilling  only 
is  usual,  nothing  more.  Parties  are  not 
themselves  to  speculate  upon  the  mate- 
riality of  the  evidence  that  they  can  give. 

Mr,  Justice  GaseUe.~~lt  may  not,  per- 
haps, be  necessary  to  state  in  tlic  affidavit 
on  a  motion  for  an  attachment  for  not 
obeying  a  subpoena,  that  the  party  is  a  ma- 
terial and  necessary  witness ;  but,  at  all 
events,  the  affidavit  must  state  something 
to  shew  that  he  might  have  given  some 
evidence.  The  affidavit  here  is  altogether 
silent  upon  the  subject. 

Rule  discharged. 


i] 


AKDEEWS  V.  PHILUPS. 


1630 

Feb.  8 

Costs— ^S'u^^nfion  under  Court  of  Gm- 
tcience  Act. 

Underthe  Weitmmtter  Qnrtt^Coiuataee 
Jet,  S3  Qeo.  2.  c.  X7,  tie  tuperior  eourta 
have  no  pon-er  to  enter  a  suggestion  to  depriae 
a  plaintiff  of  costs  for  suing  for  a  debt  cog- 
nizable  by  the  Court  of  ConMence ;  the  act 
merely  empowers  the  defendoM  to  take  ad^ 
vantage  of  it  by  plea. 

Mr.  Serjeant  Wildey  on  a  former  dsy,- 
obtained  a  rule  niii  to  enter  a  suggestion 
under  the  WestminsterCourtofConscieBce 
Act,  23  Geo.  2.  c.  27,  in  order  to  deprive 
the  plaintiif  of  his  costs. 

Mr.  Serjeant  Jones  shewed  cause,  and 
submitted,  that,  as  the  act  of  parliament 
in  question  gave  no  power  to  a  defendant 
to  apply  to  enter  a  suggestion,  but  only 
gave  a  defence  by  plea  if  the  action  were 
improperly  brought  in  one  of  the  superior 
courts,  the  defendant  had  no  means  of 
taking  advantage  of  the  act  if  he  allowed 
the  time  for  pleading  it  to  go  by. 

Mr.  Setjeant  WiUte,  in  support  of  his 
rule,  contended,  that  the  fact  of  the  cause 
having  been  referred,  distinguished  this 
from  the  ordinary  cases  in  which  a  defen- 
dant might  plead  the  statute. 

Per  Curwm.— The  Ikct  of  the  cause 
having  been  referred  makes  no  difference^ 
The  act  points  out  the  mode  in  which  ita 
provisions  may  be  made  available,  that », 
by  plea.  We  have  no  power  to  enter  a 
suggestion. 

Rule  discharged,  nith  costs. 


HARRIS  0.  WIDDOWSON. 


1830.  7 
Feb.  8.  I 

Costs — Suggestion  under  Court  of  Con- 
science Act. 

Where  the  j^intfff  suet  on  a  disputed  ac- 
count for  a  larger  $um,  oiul  <Ae  oerdiel  it 
under  5L,  the  defendant  is  aUitted  to  a  tng' 
gestion,  under  the  39  ^  40  Oeo,  S.  e.  IM. 
s.lSfio  deprive  the  pUmt'^ of  eette. 

This  was  an  action  .of  assnmpait,  fiw 
work  and  labour. 
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At  the  trial,  before  the  Lord  Chief  Jus- 
tice, at  the  Sittings  in  London  after  last 
term,  it  appeared  that  the  plaintiff's  claim 
(which  was  for  about  was  disputed, 
part  of  the  work  being  alle^d  to  have 
been  done  on  a  joint  specalation  between 
the  plaintiff  and  defendant,  and  other  part 
(two  portraits),  a  mere  return  for  civilities 
on  the  part  of  the  defendant.  The  jury 
found  for  the  plaintiff — damages  3/.  Ss. 

Mr,  Serjeant  Wilde,  on  a  former  day  in 
this  term,  obtained  a  rule  nisi,  to  enter  a 
suggestion  on  the  roll,  under  the  London 
Court  of  Conscience  Act,  39  &  40  Geo.  9. 
e.  104.  8.  12(1),  in  order  to  deprive  the 
plaintiff  of  his  costs. 

Mr.  Serjeant  TVrtirfy  now  shewed  cause. — 
This  is  not  a  case  within  the  terms  of  the 
act.  In  Horn  v.  Hugket  (2),  it  was  held 
tbat  a  debt  reduced  below  H.  by  part  pay- 
ment before  action  brought,  was  within  the 
statute.  Lord  Ellenborough,  however, 
there  reserves  this  question.  He  says — 
"  It  is  unnecessary  to  say  what  we  might 
have  thought,  if  it  had  appeared  that  the 
plaintiff  had  a  reasonable  ground  for  bring* 
ing  his  action  for  more  than  51.,  but  that, 
from  the  absence  of  a  witness,  or  other 
amtet  without  his  default,  he  had  failed  in 
proving  bis  whole  demand:  but  here  it 
appears  that  less  than  that  sum  was  due  at 
the  time  of  brii^ing  the  action,  by  means 
of  a  part  payment,  of  which  he  must  have 
been  o^izant."  The  point  came  after- 
wards ^fore  this  Court  in  the  case  of 
Harsant  t.  Larkin  (3),  upon  a  statute 
(46  Geo.  S.  c.  51,)  whereof  die  words  are 

(1)  By  which  it  ii  enacted— "  That,  if  any  tction 
or  Mil  shall  be  commflnced  in  any  other  court  than 
the  a^  Court  of  ReqiMBts,  for  any  debt  not  exceed- 
ing the  aom  of  &t.,  and  recoverable  by  riitue  of  the 
■aid recited aets(3  Jac.  1.  c.  15, and  14Geo. S. clO.), 
or  any  of  them,  ia  the  said  Court  of  Requests,  tbeo, 
and  in  every  tacb  case,  the  plaintiff  or  plaintiSs  in 
nioh  action  or  nit,  shall  not,  by  reason  of  «  verdict 
hr  him,  her,  or  them,  or  otherwise,  hare  or  bs  en- 
titled to  any  coats  wbatsoerer;  and  if  such  verdict 
rinll  be  given  for  the  defendant  or  defendants  in  such 
notion  or  aoit,  and  the  Judge  or  Judges  before  whom 
the  same  shall  b«  tried  or  heard  ^all  think  fit  to 
certify  that  such  debt  ought  to  bftve  been  recovered 
in  the  said  Court  of  Requests,  then,  and  so  often, 
each  defendant  or  defendants  shall  have  duublt  costs, 
Md  shall  haw  Hnh  leMdyfbr  recovering  the  aama  as 
defindant  in  Misndants  may  have  for !»,  her,  or 
tbeir  costs  in  any  cases  by  law.* 

(Z)  B  East,  347. 

(S)  7  B.  Hoorr,  68 }  s.  c.  3  Brod.  &  Bing.  S57. 


the  same  as  this.  In  giving  judgment  in 
that  case,  Lord  Chief  Justice  Dallas  said — 
**  I  forbear  to  enter  into  the  consideration 
of  the  case  of  a  money  demand  reducible 
by  set-off;  but  there  are  many  aspects  in 
which  the  claim  of  a  party  to  enter  a  sug- 
gestion under  the  statute  may  present  itself 
to  this  court — first,  where  a  demand  greater 
than  405.  has  been  reduced  to  less  than 
40j.  by  payments  on  account — secondly, 
where  it  may  be  reducible  by  set-off — 
thirdly,  as  in  the  present  case,  where  there 
is  a  demand  for  measured  work  and  labour, 
and  in  which  it  may  have  been  a  fair  ques- 
tion for  a  jury  to  decide  what  is  due.  It 
seems,  that,  in  such  a  case,  the  jury  may, 
without  imputation  on  the  fairness  of  the 
plaintiff's  proceedings,  find  less  to  be  due 
than  the  sum  actually  demanded;  and, 
with  a  view  to  the  decision  on  a  motion 
like  the  present,  it  must  always  be  a  ques- 
tion, whether  or  no  the  plaintiff  had  reo- 
totiahle  and  probable  cause  to  litigate  such 
a  demand :"  and,  after  referring  to  Lord 
Ellenborough's  reservation  on  this  point 
in  Horn  v.  Hughes,  he  says — "  But  it  has 
been  urged  that  Lord  Ellenborough  speci- 
fied the  default  of  a  witness  as  a  reason 
for  refusing  the  suggestion;  as  if  the  loss 
of  the  requisite  verdict  by  an  unforeseen 
accident  were  the  on reason  which  should 
exempt  the  plaintiff  from  losing  his  costs. 
However,  it  may  fairly  he  presumed  that 
Lord  Ellenborough  mentioned  the  default 
of  a  witness  only  as  one  out  of  many  in- 
stances, and  that  he  did  not  limit  the  plain- 
tiff's exemption  to  the  case  of  such  an 
accident."  Mr.  Justice  Park — "  When  we 
see  by  the  affidavits  that  this  is  not  a  small 
debt,  but  a  demand  for  more  than  34^, 
depending  on  measure  and  valuation, 
how  can  we  say  it  is  within  the  statute  ? 
The  parties  agree  to  an  estimate  being 
■  taken,  and  more  than  91.  being  due  on 
the  balance,  there  was  surely  a  sufficient 
reason  for  resorting  to  the  superior  court, 
and  a  cause  of  contest  which  could  not 
with  propriety  be  submitted  to  a  Court 
of  Conscience."  Mr.  Justice  Burrough — 
"  In  aXi  these  cases,  much  must  be  left  to 
the  discretion  of  the  Court,  upon  the  facts 
as  they  appear  in  evidence.  The  intention 
of  the  legislature  was,  that  the  suggestion 

(4)  3  Brod.  &  Biog.S62. 
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ms  to  costs  should  be  applied  to  cases  where 
therewas  aclear  demand  for  less  than40«.; 
but,  if  we  look  at  the  facts  of  this  case,  we 
can  have  no  doubt  that  it  is  not  one  of  that 
description." 

The  question  seems  to  be,  whether,  upon 
the  facts  proved,  there  appear  to  have 
been  reasonable  ground  for  suing  for  more 
than  the  sum  recovered.  The  Court  of 
King's  Bench  have  lately  acted  upon  a 
different  principle.  They  have  held  the 
verdict  to  be  conclusive.  In  ShadtUck  v. 
Bennett  (5),  that  Court  held,  that,  if  a  debt 
be  reduced  below  51.  by  a  plea  of  the  Sta- 
tute of  Limitations,  the  case  is  within  the 
act  now  in  question,  and  the  plaintiff  not 
entitled  to  costs.  Lord  Chief  Justice  Ab- 
bott there  said — "  I  am  of  opinion  that  the 
debt  for  which  the  action  is  brouf^ht  must 
be  ascertained  by  the  sum  which  is  after- 
terwards  actually  recovered.  The  verdict 
alone  can  be  evidence  of  the  sum  reco- 
vered. By  holding  otherwise,  we  should 
often  open  a  door  to  great  litigation." 
This  Court,  however,  has  adopted  a  dif- 
ferent rule,  and  has  considered,  that,  if 
there *be  reasonable  ground  on  the  part  of 
the  plaintifffor  suing  for  a  larger  sum  than 
that  which  is  ultimately  awarded  to  him, 
the  case  is  not  within  the  statute.  The 
words  of  this  act  are,  not  that  the  plaintiff 
shall  be  deprived  of  costs  "  if  the  verdict 
be  under  Si."  but  that  no  "  action  shall  be 
commenced  for  any  debt  not  exceeding  5/." 
Besides,  in  the  case  in  the  King's  Bench, 
the  Statute  of  Limitationa  barred  the  plain- 
tiff's claim,  with  the  excrotion  of  Si. ;  he, 
thereforci  had  a  demand  for  3^.  only,  and 
of  this  he  was  aware.  The  question  is, 
whether  the  rule  is  so  large  and  inexora- 
ble as  is  laid  down  by  Lord  Chief  Justice 
Abbott. 

Mr.  Serjeant  Wiltle,  in  support  of  his 
rule,  was  stopped  by  the  Court. 

Per  Curiam. — ^There  seems  to  be  a  great 
deal  of  good  sense  in  the  argument  at  bar ; 
but,  at  the  same  time,  there  is  a  great  deal 
of  sound  reason  in  the  argument  of  my 
Lord  Chief  Justice  Abbott,  that,  by  bolding 
the  verdict  not  to  be  condusiTe,  we  ihonla 
often  open  a  door  to  great  litigation. 

Rim  t^diUe, 

(5)  4B.  ft  C.  769 i  s.e.7D.aER.*tgi4Law 
Jeurn.  K.B.  38. 


Felf  ^8    ^   OBXIHSLADI  e.  haixid&t. 

Water-course — Obttructiona  to. 

The  pUmtiff  cimmtd  a  pretcr^tttte  righl 
to  pen  back  the  water  of  a  ftmnn  nam^g 
thnmgh  the  de/endant*s  Umd.  The  origin^ 
mode  of  enjoying  thie  right  had  for  _fijly 
years  been  by  placmg  acme  the  ttream  loote 
stonetf  and  occawnudly  a  boofd  alto ;  butt 
on  one  occa$iont  the  plaintiff  had,  in  addition 
to  these,  jSxed  the  board  into  the  bed  of  the 
ttream  by  meant  of  tmo  hoolud  ttaket.  The 
defendant,  conceiving  thia  to  give  the  dam  a 
character  of  permanency  more  extensive  thait 
the  legal  right  of  the  plaintiff,  eatued  both 
the  ttaket  and  the  board  to  be  removed.  In 
an  action  for  tfte  remooalp  the  Jury  hamng 
found  for  the  plaintiff,  the  Court  refuted  to 
ditturb  the  verdtctt  on  the  ground  that,  at^ 
though  the  defendant  mght  kaee  been  jntti- 
JUd  tn  removing  the  etalcett  he  eoM  notju^p 
the  removal  of  the  board  alto* 

This  was  an  action  on  the  case  for  an 
injury  to  the  reversionary  interest  of  the 
plaintiff,  by  the  defendant's  pulling  down 
a  board  fixed  across  a  stream  flowing  to 
the  defendant's  mill,  whidi  board  was  so 

5 laced  for  the  purpose  of  irrigatii^  a  nwft- 
ow  of  the  plaintiff. 

The  declaration  stated,  that,  before  nd 
at  the  time  of  committing  the  grtevuiee 
by  the  defendant  thereinafter  mentioned, 
a  certain  dose  of  meadow  land,  with  the 
appurtenances,  situate  and  beii^  in  the 
parish  of  Old  Cleave,  in  the  county  of 
Somerset,  uid  near  to  a  certain  stream  or 
water-course  there,  was  in  the  possession 
and  occupation  of  one  William  Hagley  the 
younger,  as  tenant  thereof  to  the  plaintiff 
(the  reversion  thereof  then  and  still  be- 
longing to  the  plaintiff),  to  wit,  at  &c ; 
that,  long  before  and  until  and  at  the  time 
of  the  committing  the  grievance  therein- 
after mentioned,  a  great  part  of  the  water 
of  the  said  stream  or  water-course  did  run 
and  flow,  and  of  right  ought  to  have  run 
and  flowed,  and  atul  of  right  ought  to  run 
and  flow  therefrom,  under  a  certain  arch, 
unto  and  into  and  along  a  certain  channel, 
and  thence  unto,  iuto,  and  over  a  certam 
close  of  the  defendant,  and  fitnn  tbenee 
through  a  hole  under  the  cellar  of  a  cer- 
tain dwelling-house,  unto  and  into  a  certain 
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channel,  and  from  thence  unto  and  into  the 
said  close  of  meadow  land,  f»r  the  irri- 
gating and  watering  of  the  said  dose, 
and  the  benefit  and  iraproTement  of  the 
soil  thereof,  to  wit,  at  &c. ;  yet  the  de- 
fendant, well  knowing  the  premises,  bat 
eontriving  and  wrongfully  and  unjustly 
intradii^  to  injure,  prejudice,  and  aggrieve 
the  plaintiff  in  hia  revers^ary  eitate  and 
interest  of  and  in  the  said  close  of  meadow 
land,  with  the  appurtenances,  whilst  the 
same  was  so  in  the  possession  and  occupa- 
tion of  the  said  W.  Hagley  the  younger, 
as  tenant  thereof  to  the  plaintiff  as  afore- 
said, and  whilst  the  plaintiff  was  so  inte- 
rested therein  as  aforesaid,  to  wit,  on  the 
Ist  of  January  18S9,  at  &c.,  wrongfully 
and  .unjustly,  without  the  leave  or  licence 
and  against  the  will  of  the  plaintiff,  pulled 
down  and  removed,  and  caused  and  pro- 
cured to  be  pulled  down  and  removed,  a 
certain  board  before  then  erected  ukL 
then  standing  and  being  in  and  across  the 
said  stream  or  water-course,  for  the  pur- 
pose of  diverting  and  turning  the  said  part 
of  the  said  water  there  under  the  said  arch, 
and  unto  and  into  and  along  the  said  chan- 
nel and  close  of  the  defendant,  unto  and 
into  the  said  close  of  meadow  land,  for 
irrigating  and  watering  the  same,  and  bene- 
fiting and  improving  the  soil  thereof  as 
aforesaid;  and  wrongfully  and  unjustly  kept 
and  continued,  and  caused  to  be  kept  and 
cfHitinued  -the  said  board  so  pulled  down 
and  removed  as  aforesaid,  for  a  long  space 
of  time,  to  wit,  from  thence  hitherto,  and 
thereby,  during  all  the  time  aforesaid, 
wrongfully  and  unjustly  let  down  and  drew 
off,  and  caused  to  be  let  down  and  drawn 
off,  a  great  part  of  the  water  of  the  said 
stream  or  water-course,  which  during  the 
time  aforesaid  ought  to  have  run  and  flow- 
ed, and  otherwise  might  and  would  have 
run  and  flowed,  and  hindered  and  pre- 
vented the  same  from  running  and  flowing 
under  the  said  arch,  unto,  into,  and  along 
the  said  channel,  and  thence  unto,  into, 
and  over  the  said  close  of  the  defendant, 
and  through  the  said  h<^e  and  channel, 
unto  and  into  the  said  close  of  meadow 
land,  for  the  purposes  aforesaid ;  and,  by 
means  of  the  several  premises  aforesaid, 
the  said  close  of  meadow  land  and  the  soil 
thereof  had  been  and  were  greatly  impo- 
verished, deteriorated,  and  lessened  in  vk- 


lue;  and  the  plaintiff  bad  been  and  was 
thereby  greatly  injured,  prejudi<»d,  md 
a^rieved  in  bis  reversionary  estate  and 
interest  of  and  in  the  said  close  of  meadow 
land,  with  the  a|^rtenances,  so  in  the 
possession  and  occupation  of  the  said  W. 
Hagley  the  yonm^,  as  tenant  diereof  to 
the  plaintiff  as  aforesaid,  to  wit,  at  &e. 

At  the  trial,  before  Mr.JusticeBurrough, 
at  the  last  Anises  at  Bridgewater,  it  ap- 
peared that  the  plaintiff  was  possessed  of 
certain  meadow  land  near  a  stream  which 
flowed  through  land  belonging  to  the  de- 
fendant ;  that,  for  a  period  of  fifty  years, 
the  tenants  of  the  plaintiff,  and  their  prede- 
cessors, had  used  to  enter  on  the  defendant's 
land  to  pen  back  the  water  of  the  stream 
with  loose  stones,  in  order  to  divert  a  por- 
tion of  it,  for  the  irrigation  of  the  plaintiff's 
meadow,  through  an  archway  and  along  a 
cut  over  the  defendant's  land ;  that,  in  see- 
sons  of  drought,  when  by  this  mans  suffi- 
cient watu  cmild  not  be  made  to  pass  to  the 
plaintiff's  meadow,  a  board  was  ^aced 
across  the  stream,  su^mrted  by  these  loose 
stones ;  that,  in  the  month  of  January  1829, 
the  plaintiff's  tenant  permanently  fixed  this 
board  by  means  of  two  hooked  stakes  driven 
into  the  bed  of  the  stream.  It  did  not 
appear  whether  or  not  the  board  was  placed 
higher  than  before;  the  evidence  left  it 
doubtful.  The  defendant,  conceiving  that 
the  plaintiff's  renderii^  this  dam  permanent, 
might  establish  for  him  a  greater  right  than 
he  had  before  had,  and  prejudice  her  enjoy- 
ment of  a  mill  above  the  dam,  and  of  water 
meadows  below*  caused  the  st^es  and  board 
to  be  removed ;  telKng  the  tenant,  that  he 
abottld  not  exercise  the  right  unill  it  was 
ascertained  what  quantity  of  water  he 
should  have. 

The  learned  Judge  refused  to  receive 
this  dedaraticm  in  evidence ;  and  he  left  it 
to  the  jury  to  say  whether  the  defendant 
had  or  had  not  knowledge  of  the  injury  to 
the  plaintiff's  mill ;  telling  them,  that  if  they 
thought,  from  the  evidence,  that  the  board 
penned  back  the  water  higher  than  it  ought 
to  have  done,  the  defendant  was  entitlea  to 
remove  it ;  and  that  the  mode  of  fastening 
it  he  considered  immaterial. 

The  jury  found  for  the  plaintiff— dam- 
ages, Is. 

Mr,  Stijemt  Menmiher  having,  in  the 
course  of  the  last  term,  obtained  a  rule  iw^ 
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Uut  Hob  verdict  might  be  set  aiide,  and  a 

nonsuit  entered,  oq.  the  ground  that  the  ver^ 
diet  was  against  evidence,  the  plaintiff  hav- 
ing assumed  to  himself  too  large  a  right,  by 
making  permanent  that  which  before  was 
not  so;  and  also  <m  the  ground  that  the 
evidence  of  the  declaration  alleged  to  have 
been  made  by  the  defendant  was  impro- 
perly rejected,  and  that  the  jury  had  not 
been  properly  directed  as  to  the  materiality 
of  the  mode  of  fastening  down  the  board. 

Mr,  Serjeant  WUde  now  shewed  cause.— 
Where  the  ei^oyment  of  a  right  is  substao- 
tially  the  same,  a  alight  variation  from  the 
ancient  mode  of  uaing  it  is  immateriaL 
laMreV*  cate  (I).    In  Samidtrt  v,  Newmm 

(2)  ,  it  was  holden  to  be  no  defence  to  an 
action  by  the  occupier  of  a  mill  for  forcit^ 
back  water  and  iojitfing  the  mill,  that  he 
had  within  a  few  years  erected  in  his  mill  a 
wheel  of  different  dimeuions  from  the  old 
one  ;  and  Lord  Chief  Justice  Abbott  said, 
— "  The  owner  is  not  bound  to  use  the 
water  in  the  same  precise  manner,  or  to  ap- 
jAy  it  to  the  same  mill:  if  he  were,  that 
would  stop  an.  uaprovement  in  machinery." 
The  aanie  principle  was  acted  upon  in  the 
snbseqamt  case  of  William  v.  Morlaad 

(3)  .  The  declaration  made  1^  the  deftndant 
was  pri^rty  excluded ;  for  no  conversaH 
tion  by  a  party  stating  his  right  can  be  re- 
fwivabw  in  evidence. 

Afr.  Seijemt  Mereneiker,  in  support  of 
his  rule. — The  evidence  rejected  by  the 
learned  Judge  ought  to  have  been  received. 
The  de&ndant  does  not  deny  the  prescript 
tive  right  of  the  plaintiff,  she  merely  dis- 
putes the  extent  of  it ;  from  the  rejection 
of  her  declaration  on  the  subject,  the  jury 
might  have  been  led  to  suppose  that  she 
denied  it  ia  Mo.  The  fixing  the  board  with 
the  stakes  gave  an  improper  Aegrte  of  per* 
raenaney  to  the  dam,  which  was  inconsistent 
with  the  pluntiff*8  prenous  enjoyment  of 
the  water  from  the  stream ;  the  effect  of 
this  verdict  will  be  to  con6rm  that  larger 
righL' 

Lord  Chief  Justice  TtrtdaL—This  is  not 
such  a  misdirection  as  we  would  be  disposed 
to  grant  a  new  trial  for,  except  on  payment 

(1)  4  Rep.  87  a. 

(2)  t  Bim.  St  AId..t68. 

(S)f  B.acC9lO;  ■.C.40.&R.583  :  2UwJ. 
K.B.  191. 


of  costs.  The  evidenee  that  was  r^eetid 
appears  to  me  to  be  of  no  importance.  Id 
either  case,  the  jury  riiould  have  given  dw 
same  verdict.  The  defendant  has  Aeat 
more  than  she  was  authorized  to  do.  It 
appears  that  the  board  had  improperly  been 
fastened  down  with  stakes,  which  waa  i  new 
mode  of  fastening  it ;  and  that  the  defen- 
dant ordered  the  vriiole  to  be  removed. 
Now,  altboi^h  the  defendant  had  a  r^ia 
remove  the  stakes  which  ware  so  im|ffoperty 
fdaced  there,  she  clearly  had  no  ri^t  to  re- 
move the  board  also.  It  seems  to  me  to  be 
like  the  case  of  c  person  rigfatlnlly  hani^a 
briek  or  stone  wchr  across  a  atream,  wli^ 
he  has  supported  with  bottresses ;  in 
a  case  a  party  who  might  have  a  right  to 
remove  those  buttresses,  dearly  cooU  not 
justify  pulling  down  the  weir  also. 
The  rest  of  the  Court  concurring— 

Rule  ^teharged. 


} 


COOK  a.  WAH>. 


18S0. 
Feb.  9. 

Libel — ten£ng  to  riiSeiiir. 

jin  action  will  tie  for  the  pubUeaiioii  in  a 
nentpaper  of  a  Mlory  calculated  to  render  a 
party  ridiculous,  although  lA«  plahuij^  hat 
himself  first  spoken  of  it. 

Newspaper— £t)ii2eitctf  of  pubUeeUum* 

Evidence  that  the  defendant  accountedwUi 
the  slamp-^tribiUor  for   the   antouiU  Oj 
Hamp'dtUies  on  advertisements  maerted  in  c 
cottn^  newt^tpert  is  efficient  proof  ^  ptdh  ■ 
liaitioH  by  hm. 

This  waa  an  action  for  a  libel,  pnldidheA 
in  the  Colchester  Gazette. 
-  The  declaration,  after  the  common  in- 
ducement, of  the  fl:ood  name,  &c.,  of  the 
plaintiff,  stated — That,  before  the  conomit- 
ting  of  the  several  grievances  by  the  de- 
fendant as  thereinafter   mentioned,  one 
William  Corder,  who  had  been  theveloCore 
tried  and  convicted  of  murder  at  Bury,  to 
wit,  at  &c.,  was  about  to  be  hanged 
for  such  crime,  to  wit,  at  tec.  ;  never^ 
tbdeas  the  said  defendant,  well  knowii^ 
the  premise^  but  greathr  envying  tbe  fasf^iy 
state  and  condition  of  tha  plaunti^  tad 
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cQDtrinng,  and  wickedly  and  maliciously 
intending  to  injure  the  plaintiff  in  his 
said  good  name,  fame,  credit,  respecta- 
bility, and  reputation,  and  to  bring  him  into 
public  scandal,  infamy,  ridicule,  contempt, 
and  disgrace,  with  and  amongst  all  his 
ne^hbowrs,  and  other  good  and  worthy 
aubjecta  of  this  realm,  and  to  vex,  harasa,  op- 
press, impoverish,  and  wholly  ruin  the  fdain- 
tiff,  theretofore,  to  wit,  on  &c.,  at  &c.,  falsely, 
wickedly  and  maliciously  did  compoae  and 
publish,  and  cause  and  procure  to  be  com- 
posed and  published,  of  and  coocerning  the 
plaintiff,  a  certain  &lse.  scandalous,  mali- 
cious, and  defamatory  libel,  containing 
therein  the  false,  scandalous,  malicious,  de- 
famatory,  and  libellous  matter  following,,  of 
and  concerning  the  plaintiff:  that  is  tp  say. 
"  A  Cook  (then  and  there  meaning  the  said 
jdaiutiff)  mistaken  for  Jack  Ketch — From 
a  correspondent. — The  following  ludicrous 
occurrence  took  place  at  Bury,  short^  after 
the  conduuon  of  the  trial  of  Corder  (inean- 
ma  the  aaid  William  Corder) :  A  respec- 
table deputy  oTOTseer  (meaning  the  said 
plaintiff]^  not  two  miles  from  the  parish  of 
St.  Mary's  in  this  town  (meaning  the  town 
of  Colchester,  in  the  county  aforesaid),  like 
many  other  gents,  had  the  curiosity  to  hear 
Corder's  tri^.  Accordii^ly,  he  (meaning 
the  said  plaintiff)  went  to  Bury,  and  got 
admission  into  court ;  and,  the  trial  being 
ended,  he  adjourned  to  an  inn  (not  of  the 
highest  class)  to  take  some  porter,  amidst 
a  dozen  others,  who  were  perfaapa  as  risky 
as  himself.  His  appearance,  which  we 
(meanbg  the  defendant)  suppose  must  luive 
been  very  singular,  struck  the  company 
that  he  muat  ^  a  man  *  out  of  the  common 
way.*  Accordingly,  the  question  was  whis- 
pered amongst  them,  who  he  could  be:  at 
length,  after  a  deal  of  pro  and  con,  it  was 
decided  that  he  could  be  no  other  personage 
than  Jack  Ketch.  After  a  short  pause,  one 
of  them  emphatically  aaid  to  him — *  Pray, 
sir,  arn't  you  the  gemman  what's  come  down 
to  hang  Corder  7'  Of  course  such  a  question 
was  the  means  of  his  (meaning  the  said 
^aintiff*s)  bidding  them  a  respectful  &re-> 
well. 

Tbe  stupid  aUm  iiiistwdiIitBi(flissniBg  Hw  phdntiff) 

hy  hu  look ; 
'Stasd  of  tfis  Jsek,  he  provsd  to  Iw  the  C«ok." 

By  means  of  the  committing  of  which 


said  several  grievances  by  the  defendant  an 
aforesaid,  the  plaintiff  had  been  and  was 
greatly  injured  in  his  good  name,  fame,  re- 
spect^ility,  credit,  and  reputation,  and 
brought  into  public  scandal,  contempt,  ridi- 
cule, infamy,  and  disgrace,  with  and  amongst 
all  his  neighbours,  friends,  and  acquaintance, 
and  other  good  and  worthy  aubjecta  of  thia 
realm,  insomuch  that  divers  of  those  friends* 
neighbours,  and  subjects  had.  on  account  of 
the  committing  of  tbe  said  several  griev- 
ances by  the  defeitdant  as  aforesaid,  from 
thence  hitherto  wholly  refused,  and  still  did 
refuse  to  have  any  transaction,  acquaintance 
or  discourse  with  the  siud  plaint^  as  they 
were  before  used  and  accustomed  to  have 
done,  and  otherwise  would  have  done,  or  to 
hold  or  permit  any  intercourse  or  society 
with,  or  to  receive  or  admit  him  into  their 
respective  houses  or  company,  to  wit,  &c. 

The  cause  was  tried,  before  Mr.  Justice 
Gaselee,  at  the  last  Summer  Assises  at 
Cbelnuford.  To  prove  the  publication  by 
tbe  def«idant,  a  certified  copy  of  an  aflfida- 
vit  filed  at  the  Sump-oflBce,  in  pursuance 
of  the  statute  SS  Geo.  3.  c.  78,  was  pro- 
duced. In  this  affidavit,  the  defendant  de- 
scribed himself  as  "  Edward  John  Ward,  of 
Colchester,  in  the  county  of  Essex,  printer, 
puUisher,  and  sole  luroprietor  of  the  Col- 
chester Gazette;"  and  the  place  of  print- 
ing was  described  as  "  at  the  printing-office 
of  the  said  Edward  John  Ward,  belong- 
ing to  his  dwelling-house,  situate  No.  iS^ 
Head-street,  in  the  parish  of  St.  Mary-atr< 
the- Walls,  in  the  borough  of  Colchester." 
On  the  paper  itself,  the  title  wss  thus 
*'  The  Colchester  Gazette,  printed  and  pub- 
lished by  E.  J.  Ward  (the  sole  pro|metorX 
Head-street,  Colchester."  The  distributor 
of  stampa  at  Colchester  proved  that  the 
defendant  had  accounted  with  him,  as  pro- 
prietor of  the  paper,  for  the  duty  on  adver- 
tisements inserted  therein ;  and  he  produced 
a  copy  of  the  Gasette  of  the  day  on  whtch 
the  libel  in  question  appeared,  vis.  the  23rd 
of  August  1828,  whereon  were  marked  in 
red  ink  the  various  sums  charged  for  duty, 
which  sums  corresponded  with  tbe  amount 
pud  by  the  defendant  to  the  distributor. 

On  the  part  of  the  defendant,  it  was  con- 
tended that  die  certified  copy  of  the  affida- 
vit ought  not  to  be  admitted  as  proof  of  tbe 
pnblicatimi,  m  tbe  dafoidant'a  deicriptioB 
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therein  did  not  exactly  correspond  with 
that  in  the  paper  itself. 

The  learned  Judge,  however,  thought 
that  it  was  not  competent  to  the  publisher 
to  raise  such  an  objection,  as  that  would  in 
effect  defeat  the  purpose  of  the  statute  in 
requiring  the  aflfidavit.  It  was,  therefore, 
admitted  in  evidence,  the  point  being  re- 
served for  the  opinion  of  the  Court. 

Od  the  part  of  the  plaintifi^  a  witness  was 
then  called  to  shew  Uie  nature  and  ten- 
dcfiey  of  the  libel.  He  stated,  that  the 
plaintiflT,  as  assistant  overseer  of  the  parish 
of  St.  Mary-at-the- Walls,  Colchester,  was 
present  at  a  meetii^  of  the  burgesses  of  the 
borough  of  Colchester,  when,  the  office  of 
mayor  having  been  declined  by  one  who 
had  been  proposed  for  it,  one  of  the  alder- 
men jocosely  observed  to  him,  "  If  you 
don't  accept  the  office,  you  shall  be  the  firat 
I  will  hang  when  I  come  into  oflBce ;"  upon 
which  a  by-stander  said  (pointing  to  the 
plaintiflT).  "  There  is  Jack  Ketch:"  this  was 
fn^lowed  by  a  general  laugh. 

It  also  appeared  in  evidence  that  the 
plaintiff  himsdf  was  the  ori^nal  circulator 
of  the  story,  he  having  told  it  to  a  party  of 
his  friends  at  a  public  house  in  Colchester, 
soon  after  his  return  from  Bary. 

The  jury  (bund  for  the  plaintifi^Da- 
mages  10/. 

Mr.  Serjeant  Jones,  in  the  last  term,, 
moved  for  a  rule  nisi,  that  this  verdict 
might  be  set  aside  and  a  new  trial  had,  on 
the  grounds — first,  that  there  was  no  suffi- 
cient evidence  of  publication — secondly, 
that,  inasmuch  as  there  was  no  averment  of 
spedal  damage  in  the  declaration,  the  evi- 
dence  of  what  passed  at  the  meeting  of  the 
bu^esses  of  Colchester,  being  evidence  of 
speual  damage,  ought  not  to  have  been  re- 
ceived. He  also  moved  in  arrest  of  judg- 
ment on  the  grounds,  that  th«  libel  contain- 
ed nothing  that  was  of  itself  caleulated  to 
injure  the  plaintiff,  or  to  hold  him  up  to 
ridicule;  and  that  the  libel  stated  in  the 
declaration  was  not  suBSciently  connected 
by  the  innuendos  with  the  inducement,  nei- 
ther was  it  averred  that  the  libel  was  pub- 
lished of  and  concerning  the  plaintiff,  and 
of  and  concerning  the  matters  before  refer- 
red 10.    Crajl  V.  Bmte{l),  TWtf  v.  HomU 

(S)  1  WM.8aDad.Ml. 


aigs(Ji),  Hamket  v.  Hawkey  {9\  Rex  v. 
Martden  (4),  and  Rex  t.  Home  (5). 

The  Court  thought  the  objections  m  ar- 
rest of  judgment  to  be  immaterial,  hot 
granted  the  rule  on  the  other  point. 

MT'  Serjeant  Spankie  now  shewed  cause. 
— ^The  evidence  of  publication  was  sub- 
stantially in  compliance  with  the  atatute, 
particularl;ir  as  against  the  party  making 
the  affidavit ;  he  cannot  be  allowed  to  take 
advantage  of  his  own  variance.  Besides, 
there  was  abundant  evidence  of  the  defen- 
dant's proprietorship  independently  of  the. 
affidavit.  The  sub-distributor  of  stamps 
proved  that  he  had  stated  himself  to  be  the 
sole  proprietor  of  the  paper  in  which  the 
libel  was  published,  and  that  he  had  ac- 
counted as  such  for  the  stamp  duties  on 
advertisements  inserted  therein.  In  Rex 
V.  Topham(6),  proof  that  the  defendant 
gave  a  bond  to  the  Stamp-office  for  the 
dudes  on  the  advertisements  in  a  news- 
paper, and  had  occasionally  api^ied  at  the 
Stamp-office  respecting  the  duties,  was  held 
to  be  anfficient  evidence  of  his  behu  the 
publisher.  In  Rex  v.  Frmek^{7%  the 
nke  mode  of  proof  was  resorted  to.  And 
in  Rex  v.  Amphlit  (8),  the  copy  of  a  news- 
paper delivered  at  the  Stamp-office,  under 
the  provisions  of  the  statute,  was  held  to  be 
conclusive  evidence  of  publication  to  sus- 
tain an  indictment  against  tfae  proprietor 
for  a  libel  contained  in  such  copy. 

The  evidence  given  as  to  what  passed  at 
the  meeting,  was  not  given  in  aggravation, 
but  merely  to  shew  the  natural  effect  and 
tendency  of  the  libel.  The  cases  referred 
to  on  the  other  side  are  all  cases  where  the 
action  could  only  be  maintained  in  respect 
of  some  meeial  damage. 

Jlfr.  SerjtaiU  JoneSf  in  sni^rt  of  his 
rule. — The  sound  otmstmction  of  this  act 
of  parliament  is,  not  bow  tu  this  sort  of 
evidence  might  lead  to  the  moral  con- 
clusion that  the  defendant  was  the  pub- 
lisher, hut  whether,  on  comparison  of  'the 

(S)  t  Wnu.  SsDBd.  307. 

(S)  8  Eut,  4S7. 

(4)  4  MaoL  &  Selw.  164. 

5)  C<»rp.67t. 

6)  4  Term  Rm.  1S6. 

7)  17  HoweU's  Stats  THds,  616. 

8)  6  O.ftR.185;  s.c4B.fcC.35. 
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two  docuin,ent8,  the  Coart  can  see  that  they 
strictly  and  properly  identify  the  persons 
for  whom  and  by  whom  the  paper  is  pub- 
lished. This  point  was  considered  in  the 
case  of  Mwray  v.  Souter  (9),  which  was  an 
ikuon  for  a  libel  published  in  the  Man- 
chester Courier,  tried  before  Lord  Ten- 
terden  in  July  last.  In  his  affidavit,  the 
defendant  described  his  residence  as  being  in 
"  Red  Liou  Street,  St.  Ann's  Square,"  and 
on  the  paper  he  was  described  as  of  "  St. 
Ann's  Square the  endenoe  was  that  the 
defendant's  house  was  situate  at  the  comer 
of  St.  Ann's  Square,  the  door  being  in  Red 
Lion  Street.  Lord  Tenterden  heM  the 
variance  to  be  fatah 

Lord  Chief  Juttice  Tindal.—ThM  rule 
has  been  obtained  on  two  grounds — first, 
that  the  publication  of  the  libel  in  questioa 
was  not  made  out  by  sufficient  evidence— 
secondly,  that  evidence  was  improperly  re- 
ceived. It  is  said  that  the  requisites  pre- 
scribed by  the  statute  88  Geo.  fl,  as  to  the 
affidavit  of  proprietorship,  have  not  been 
observed.  If,  however,  the  act  had  never 
been  passed,  it  seems  to  me  that  there  was 
abundant  evidence  in  this  case  that  the  de- 
fendant was  the  publisher  of  the  paper  in 
question.  The  evidence  was  that  he,  as 
proprietor,  accounted  with  the  stamp-dis- 
tributor for  the  stamp-duty  on  advertise- 
ments inserted  therein.  Can  any  one  doubt 
whether  that  was  sufficient  evidence  ?  The 
amount  of  the  damages  was  10/. — not  a 
large  sum.  There  does  not  appear  to  me 
to  be  any  objection  to  the  evidence  received. 
The  language  of  the  declaration  is,  thaj, 
by  means  of  the  publishing  of  the  libel,  the 
{Maintifi*was  injured  in  his  good  name,  &c., 
and  brought  into  public  scimdal,  contempt, 
ridicule,  &e.,  with  and  amongst  his  neigh- 
bours, &c.;  the«vidence  was  that  the  plam- 
tiff  was  laughed  at  and  ridiculed  at  a  public 
meeting.  This  evidence  was  properly  re- 
ceived as  identifying  the  damage  as  evi- 
dently resulting  from  the  publication  of  the 
libel.  It  has  been  said,  that  the  plaintiff 
has  no  right  to  complain  of  the  republica- 
tion of  that  which  he  has  himself  propa- 
gated. But  there  is  a  wide  distinction 
between  the  relation  of  a  ridiculous  story 
of  oneself  in  the  private  circle  of  one's  ac- 

(9)  Notrspoitsd. ' 
Vol.  VIII.  CP. 


quaintance,  and  the  publication  of  it  to  the 
world  in  a  newspaper. 

A/r.  Justice  Park. — If  the  act  had  de- 
clared that  no  other  evidence  should  be 
admitted  than  Uuit  which  is  therein  pointed 
out,  there  night  have  been  weight  in  the 
argument.  But  upon  the  whole  1  think 
there  is  no  pretoue  for  distutbing  the  ver- 
dict. 

The  rest  of  the  Court  concurring— 

Rule  ^charged,  , 


1S80.  > 
Feb.  9.   y  " 

Attorney — Privilege  of  the  toUeitor  of  the 
Custom  to  act,  though  not  an  attorney  of 
the  court. 

Trover — Delivery  of  part  of  the  articles 
claimed. 

The  tl^endaiUt  apcikt'i^cert  in  the  exer- 
ctte  of  hie  duty,  seiaxd  eertmn  bank-note*  and 
cash  and  a  niatch-sealf  found  in  the  posses- 
sion of  the  plaintiff,  niAim  he  had  apprehended 
on  a  charge  of  having  forged  a  cheijfue  on  the 
receiver-general  of  the  Custom,  nhtch  money 
was  supposed  to  be  part  of  the  produce  of  the 
forged  cheque.  The  plaintiff  was  afterwards 
tried  for  the  forgery  and  acquitted,  where- 
upon  he  brought  trover  for  the  money  and  seal. 
The  defendant  was  indemnified  by  the  com- 
missioners  of  Customs,  and  they  directed  tlteir 
solicitor  to  defend  the  action,  who  not  being 
an  attorney  of  the  court,  the  plaintiff',  on  de- 
Uioery  of  a  plea  of  the  general  issue,  trotted 
it  as  a  nullity  and  signed  judgment.  Thf 
Court,  on  motion,  set  aside  fAe  judgment, 
holdmg  that  the  tmguage  of  the  plea--iithich 
stated  that  the  defendant  **  by  J.  Q.  W,  who 
had  been  duly  appointed  st^idlar  on  hehalf 
ef  hie  Majesty,  under  the  A'rwtioiM  of  the 
commissioners  of  his  Majesty's  Customs,  and 
mho  acted  as  such  solicitor  under  such  direc- 
tions in  that  befialf,  came  and  defended,  S^c." 
— st^iently  disclosed  to  the  Court  that  the 
person  defending  as  attorney  was  acting  tn  a 
matter  concerning  the  revenue,  within  theprO' 
tectum  of  the  9  Qeo.  4.  c.  25. 

/(  was  further  ordered,  that,  on  payment 
of  costs,  and  the  delivery  up  of  the  seal,  the 
proceeding*  should  be  *tat^i  or  (the  piain- 
t^  not  contenting  to  aeeept  the  ual  us  dit* 
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charge  of  the  aclion )  thai  so  much  of  the 
declaration  at  related  to  the  seat  thtmld  be 
etruck  out. 

This  was  an  action  of  trover  to  recover 
from  the  defendant,  a  police  officer,  ceruin 
bank-notes,  sovereigns*  and  a  watch-seal. 
The  circumstances  out  of  which  the  actitm 
arose  were  as  follow : — 

A  lai^  sum  of  money,  the  property  of 
the  commissioners  of  his  Muesty's  Cus- 
toms, had  been  obtained  from  the  Receiver 
General  of  the  Customs  under  a  foi^;ed 
cheque.  The  plaintiff  and  others  were  ap- 
prehended and  tried  for  the  forgery.  One 
of  the  prisoners  was  found  guilty,  and 
afterwards  executed ;  but  the  plaintiff  was 
acquitted.  The  property  in  question  was 
found  in  the  possession  of  the  plaintiff  when 
he  was  uken  into  custody,  and  was  ac- 
cordingly seized  by  the  defendant  (being 
■uppraed  to  be  the  produce  of  the  felony) 
for  the  use  of  the  commissioners. 

The  entry  of  the  appearance  in  the 
filacer's  book  was  In  the  usual  form,  thus : — 

"  Middlesex — Samuel  Hercules  Taun- 
ton ats.  William  Joseph  West,  cap.  return- 
able fifteen  days  of  St.  Martin. 

J.  G.  Walford." 

The  plaintiff  having  declared,  a  plea  was 
delivered  in  the  following  form : — 

"  And  the  said  Samuel  Hercules  Taun- 
ton, by  Joseph  Green  Walford,  who  has 
been  duly  appointed  solicitor  on  behalf  of 
His  Majesty,  under  the  directions  of  the 
commissioners  of  his  Majesty's  Customs, 
and  who  acts  as  such  solicitor  under  such 
directions  in  this  behalf,  comes  and  defends 
the  wrong  and  injury  when  &c.,  and  says 
that  he  is  not  guilty  of  the  said  supposed 
grievances  above  laid  to  his  charge,  in 
manner  and  form  as  the  said  William  Joseph 
West  hath  above  thereof  complained  against 
him ;  and  of  this  he  the  said  Samuel  Her- 
cules Taunton  puts  himself  upon  the  coun- 
try, &c." 

The  plaintiff,  treating  this  plea  as  a 
nullity,  signed  judgment,  on  the  ground 
that  the  solicitor  of  the  Customs,  not  being 
an  attorney  of  the  court,  had  no  right  to 
appear  and  practfke  for  a  party  where  it 
was  not  shewn  that  the  matter  in  dispute 
was  a  matter  touching  the  revenue. 

Mr,  J^rjeaM  WU&t  on  a  former  day. 


upon  an  affidavit  of  the  facts,  and  shewing 
that  the  defendant  was  indemnified  by  the 
commissioners  of  the  Customs,  obtained  a 
rule  nin,  that  the  judgment  might  be  set 
aside,  and  that,  on  payment  of  the  costs  of 
the  action  up  to  the  time  of  signir^  judg- 
ment, and  the  costs  of  the  application, 
and  the  delivery  up  of  the  seal,  the  pro- 
ceedmgs  might  be  starred;  or  (if  the  plain- 
tiff would  not  accept  the  seal  in  discharge 
of  the  action)  that  so  much  of  the  declara- 
tion as  related  to  the  seal  might  be  struck 
out(l).  He  submitted,  that,  at  all  events, 
the  plaintiff  could  not  be  entitled  to  sign 
judgment  by  nil  dicit,  whilst  there  was 
upon  the  file  of  the  court  a  plea  of  not 
guilty. 

Mr.Serjeant  rtuU^  now  shewed  cause.— 
The  question  arises  upon  the  constrac- 
tion  of  the  statute  9  Geo.  4.  c.  25,  ss.  1, 2, 
— by  the  former  of  which  it  is  enacted, 
"  that,  whenever  any  person  has  been  or  is 
or  shall  be  appointed  to  be  solicitor  or  at- 
torney on  behalf  of  His  M^esty,  under  the 
orders  and  directions  of  the  commissioners 
of  the  treasury,  customs,  excise,  or  stamps, 
or  under  the  orders  and  directiona  of  any 
commissioners  or  other  person  or  persons 
having  the  matugement  of  any  other  brand 
of  hia  Miyesty's  revenue  for  the  time 
being,  it  is  and  shall  and  may  be  lawful  for 
such  person  to  act  and  practise  as  such  so- 
licitor or  attorney  under  such  orders  and 
directions  in  all  and  every  coart  and  courts, 
jurisdiction  and  jurisdictions,  place  and 
places,  in  every  part  of  the  United  King- 
dom, anything  in  any  act  of  parliament,  or 
in  any  order  or  rule  of  any  court  of  justice, 
or  any  law,  usage,  or  custom,  in  force  in 
any  part  of  the  United  Kingdom,  relating 
to  solicitors  or  attomies,  or  to  the  admis- 
Mwu  or  practice  of  such  solicitors  or  attor- 
nies,  to  the  contrary  in  anywise  notwith- 
standing"— and  by  the  latter,  "that  every 
person  who  shall  or  may  have  acted  as  such 
solicitor  or  attorney,  under  or  in  pursuance 
of,  or  in  obedience  to,  any  such  appoint- 
ment, orders,  and  directions  as  aforesaid, 
shall  be  and  is  hereby  respectively  indem- 
nified for  and  on  account  of  the  same,  and 
of  any  act  or  thing  done  in  pursuance  of, 
or  in  obedience  to,  or  in  conformity  with, 

(1)  In  cfmromity  witblbo  nle  in  EarIev.Hol- 
dcmssi,!  Mosra&P.SM;  4Wna.46ff;  6Uw  J. 
CP.  68. 
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such  appointment,  orders,  and  directions ; 
and,  if  any  action,  suit*  prosecution,  or 
proceeding,  hath  been  or  shall  be  com- 
menced against  any  person  for  or  in  re- 
spect of  any  act,  matter,  or  thing  done 
under  such  appointment,  orders,  or  direc- 
tions as  aforesaid,  it  shall  be  lawful  for  the 
defendant  or  defimder  in  any  such  action, 
suit,  prosecution,  or  proceeding,  in  or  be- 
fore whatever  Court  tae  same  may  be  com- 
menced or  had,  to  apply  to  such  Court, 
by  motion  in  a  summary  way,  to  stay  all 
proceedings  whatever  against  such  defen- 
dant or  defender ;  and  such  Court  is  hereby 
required  to  make  order  for  that  purpose 
accordingly." 

The  rule  is  most  strict,  that  a  plea 
must  be  put  in  by  the  party  or  hit  at- 
tomey ;  for  obvious  reasons— that  the 
Court  may  have  some  control :  and  it  is 
important  to  the  practice  of  the  Court 
that  it  should  have  jurisdiction  over  its 
officers.  Under  this  statute,  it  is  not  com- 
petent to  the  solicitor  for  the  commission- 
ers of  any  public  board  to  defend  for  a 
common  suitor ;  he  has  only  authority  to 
act  where  it  appears,  by  some  averment  or 
Bu^westion  on  the  record,  that  the  matter 
in  dispute  interests  his  Majesty  or  the 
board  of  revenue. 

[Mr.  Justice  GateUe, — The  plea  pursues 
the  very  words  of  the  statute.  It  states  that 
Mr.  Walford  acts  "  under  the  directions  of 
his  Majesty's  Customs."] 

Still,  he  has  no  authority  so  to  act  unless 
there  be  something  on  the  record,  or  some 
previous  application  to  the  Court,  to  shew 
that  the  suit  concerns  the  revenue. 

llord  Chi^JuHice  7!inda/.— If  this  de- 
pends on  so  nice  a  construction,  did  it 
authorize  the  pIaintifi*to  sign  judgment?] 

Judgment  was  signed,  at  the  suggestion 
of  Mr.  Walford,  in  order  to  bring  the 
question  before  the  Court:  the  affidavit  so 
states. 

Mr.  Serjeant  Wilde,  in  support  of  his 
rule. — In  Rome  v.  Brenton{i),  on  tlie  At- 
torney General  stating  to  the  Court  that 
the  Crown  was  interested,  the  Court  of 
King's  Bench  granted  a  trial  at  bar,  al- 
though there  was  nothing  on  the  face  of 
the  record  to  shew  that  the  Crown  was  in- 
terested. 

(«)  &  Lsw  Janm.  K.B.  137. 


Lord  Chief  jMttiee  Tiitdal—l  feel  no 
doubt  as  to  the  authority  of  Mr.  Walford 
to  act  in  this  case;  and  that  authority 
sufficiently  appears  on  the  &ce  of  the  plea. 
Formerly  parties  were  not  allowed  to  ap- 
pear b^  attorney ;  but,  by  the  Statute  of 
Westmmster  2nd,  they  were  allowed  so  to 
appear.  Certain  regulations  were  after- 
wards made  by  various  statntes,  relating 
to  the  qualification  and  admisaion  of  per- 
sons to  practise  as  attomies,  and  penaitiea 
imposed  for  acting  without  such  quaU6ca- 
tion.  It  seems  to  me  that  the  statute 
9  Geo.  4.  c.  i5.  was  only  intended  to  create 
an  exemption  from  the  penalties  thus  im- 
posed. It  states  (sect.  1.)  that,  *'  whenever 
any  person  has  been  or  is  or  shall  be  ap- 
pointed to  be  solicitor  or  attorney  on 
behalf  of  his  Majesty,  under  the  orders 
and  directions  of  the  commissioners  of  the 
treasury,  customs,  excise,  or  stamps,  or 
under  the  orders  and  directions  of  any 
commissioners  or  other  person  or  persona 
havii^  the  management  of  any  other  branch 
of  his  Majesty's  revenue  for  the  time 
being,  it  is  and  shall  and  may  be  lawful 
for  such  person  to  act  and  {vactise  as  such 
solicitor  or  attorney  under  such  orders  and 
directions  in  all  and  every  court  and  courts, 
jurisdiction  and  jurisdictions,  place  and 
places,  in  every  part  of  the  United  King- 
dom;" and  the  2nd  section  indemnifies 
from  penalties  parties  having  so  acted.  It 
seems  to  me  that  the  language  of  the  plea 
and  of  the  affidavit  sufficiently  bring  the 
party  within  the  statute.  If  the  plaintiff 
be  dissatisfied,  he  may  bring  hia  action  for 
the  penal^. 

Mr.  Justice  Park. — This  statute  exempts 
parlies  from  penalties  for  acting  as  attor- 
nies  in  certain  cases.  There  seems  to  be 
no  question  here  that  the  plea  was  properly 
put  in  under  the  orders  and  directions 
of  the  commissioners  of  the  customs. 

Mr.  Justice  Gaselee. — It  would  be  diffi* 
eult  to  say  how  the  defendant  could  have 
pleaded  otherwise  than  he  has  done.  Mr4 
Walford  stands  in  the  same  situation  as 
any  other  attorney,  except  that  he  is  only 
authorized  to  act  under  the  orders  and 
directions  of  the  commissioners  of  Customs. 
It  clearly  appears  upon  the  ^ceediogs  in 
this  cause,  uiat  the  matter  at  issue  conceriu 
the  revenue. 
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Mr.  JutUet  BoHMfiuf.  —  GenenUy 
speaking,  a  person  haa  no  authority  to 
appear  for  another  unless  he  be  an  attorney 
of  the  court;  but,  in  revenue  matters,  it 
is  not  necessary  that  he  should  be  an  at- 
torney of  the  courts  in  which  he  practises. 
It  is  clear  that  the  matter  in  question  was 
connected  with  the  revenue.  The  language 
of  the  act  does  not  eon6ne  the  acting  to 
matters  in  which  the  Crown  is  concerned. 

Rule  ttbtoltae{S), 


nwtirely  that  Cartwright  dfd  pa^  over* 
still  it  was  incnmbont  00  the  plaintiff  to 
prove  that  he  did  not.  On  the  endenoe 
given,  there  was  no  admission  of  any  know> 
ledge  on  the  part  of  the  defendant  as  to 
the  state  of  the  account  between  the  plain- 
tiff and  Cartwright.  The  defendant's  lay- 
ing that  "  he  understood  that  more  than 
1,000^  were  due,  a«d  that  the  plaintiff  told 
him  so,"  was  no  admission  of  his  own 
knowledge  of  the  fiwt,  but  merely  that  be 
was  told  so. 


18S0. 
Feb.  9. 


ORAT  V.  ATKIKS, 


Evidence— ..^rmad're  itiue. 

Where  on  the  pleadings  the  affnaative  w 
on  the  defendant^  the  jUamUff  wed  ghe  no 
evidence. 

This  was  an  action  of  debt  against  the 
surety  on  a  bond  for  1,000^.,  conditioned 
for  the  faithful  accounting  of  one  Geor^ 
Cartwright.  Breach — that  Cartwright  did 
not  account. 

The  defendant  pleaded  that  Cartwright 
did  dttlgr  pay  over  all  monies  &e.  The  re- 
plication took  issue  upon  that  &ct. 

At  the  trialt  before  Lord  Chief  Baron 
Alexander,  at  the  last  Assizes  for  Notting- 
ham,  the  i^aintiff  proved  the  execution  of 
the  bond,  and  he  also  gave  evidence  of  a 
conversaticm  in  which  the  defendant  had 
said  "  that  he  understood  that  more  than 
1 ,000/.  were  due,  and  that  the  plaintiff  told 
him  so."  The  defendant  offered  no  evi- 
dence. 

The  Lord  Chief  Baron  lefl  it  to  the  jury 
as  an  undefended  cause.  They,  however, 
returned  a  verdict  for  the  defendant. 

Mr,  Serjeant  JVilde,  in  the  last  term,  ob- 
tained a  rule  nixt,  that  this  verdict  might 
be  aet  aside,  and  a  new  trial  had,  on  the 
ground  that  the  verdict  was  against  evi- 
dence. 

Mr.  SeijearU  Peahe  now  shewed  cause. — 
Although  the  defendant  has  alleged  affir- 

(9)  A*  to  tbe  form  of  the  rale,  tee  Branwlen  «. 
Anitin  (Tidd's  Pnc.  b7\),  Pkkwiog  v,  Tnute  (7 
T«nn  Bep.  53),  and  Tack«r».  Wririit  (3  BiDK.601) 
— cHid  in  Earle  tt.  Hold«nieM,  6Iaw  J.  C.P.68i 
•.t.lMoon&P.t54;  4]^g.46ff. 


Per  Curiam.  —  The  affirmative  was 
clearly  on  the  defendant.  When  the  plani- 
tiff 's  counsel  had  opened  the  pleadii^  he 
might  have  sat  down. 

Rule  absolute. 


1  MCt     C  ANOTHBB,  ASSIOVBBS 

F  h   fl    i      *'  HARBISON,  AK  IHSOLVXHT 

Insolvent  Debtors'  Act — ConstructioH  of. 

An  huohent,  mth  a  view  to  taking  the 
ben^  of  the  act,  and  by  way  of  afraaduim 
preference  of  the  parliadar  creditor,  gaee  a 
warrant  of  attorney,  under  which  aU  his  goods 
were  (oArn  in  execution  and  sold: — Hdd, 
that  the  warrant  of  attorney  so  guten  and 
acted  upon  operated  as  a  "  transfer"  of  or 
"  charge'*  upon  his  estate,  within  the  Sind 
section  of  the?  Oeo,  4.  c.  57  ;  and  that  the 
sale  of  the  goods  under  the  eircumrtanees  was 
an  "  assignment"  of  his  effects  mfAm  the 
same  section. 

This  waa  an  action  of  assumpsit  by  tbe 
assignees  of  one  Harristm,  an  inauvoit 
debtor,  to  recover  a  snm  of  money  received 
by  die  defendant  under  the  following  cir- 
cnmstances : — 

On  the  Sdi  of  January  18S7,  die  insol- 
vent called  a  meeting  of  his  creditors  at 
Southampton,  and  proposed  to  execute  an 
assignment  of  all  his  property,  in  trust  to 
pay  them  a  composition  of  10*.  in  the 
pound.  On  the  8th,  he  executed  a  warrant 
of  attorney  in  favour  of  the  defendant,  for 
700/.  and  interest.  The  warrsntof  attorney 
was  filed  on  the  ICth  of  the  same  month, 
execution  issued  therem  on  the  i£tb,  a- 
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ecuted  on  the  16th,  and  the  iMolvent's 
goods  sold  on  the  6th  of  February.  The 
insolvent  was  arrested  on  the  7th  of  Febru- 
ary 18S8  by  another  creditor;  on  the  14tb 
he  petitioned  the  Court  for  the  relief  of  In- 
solvent Debtors ;  and  on  the  2Snd  of  March 
came  «p  to  be  heard,  and  was  discharged. 

At  the  trial,  before  Lord  Chief  Justice 
Tindal,  at  the  last  Assizes  at  Winchester, 
his  Lordship  left  it  to  the  jury  to  say,  whe- 
ther the  giving  of  the  warrant  of  attorney 
by  the  insolvent  was  voluntary  and  with  a 
view  to  taking  the  benefit  of  the  act. 

The  jury  found  that  the  giving  of  the 
warrant  of  attorney  was  voluntary,  and 
with  a  view  to  a  fraudulent  preference,  and 
returned  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  MerewetkeTf  in  the  last 
term,  obtained  a  rule  mti  that  this  verdict 
might  be  set  aside,  and  a  nonsuit  entered, 
on  the  ground  that  thtf  mrrant  of  attorney 
was  not  a  conveyance,  assignment,  transfer, 
charge,  or  making  over  of  the  insolvents 
estate,  &c.,  within  the  meaning  of  the 
7  Geo.  4.  c.  57.  s.  SS  (1).  He  referred  to 
Doe  d.  Mitckituon  v.  Carter  (2),  where  a 
lessee,  having  covenanted  not  "  to  let,  set, 
assign,  transfer,  make  over,  barter,  ex- 
change, or  otherwise  part  with  the  inden- 
ture," with  a  proviso  for  re-entry  in  such 
case,  afterwards  gave  a  warrant  of  attorney, 
under  which  the  lease  was  taken  in  execu- 
tion and  sold;  and  it  was  held  that  this  was 
BO  forfeiture  of  the  lease — and  also  to  the 

(1)  B7  which  it  is  enacted—"  That,  if  my  pri- 
fODer  who  AM  file  hit  or  her  petition  fte  or  her 
dtKhargetnu)erthisut,ib8U,beCDi«  User  herim- 
priMMiinent,  being  in  ineolTent  oicamstaiicee,  rdon- 
tsrily  conrey,  aarign,  transfer,  ehargt,  deliver,  or 
make  over  any  estate,  real  or  personal,  security  for 
money,  bond,  bill,  note,  money,  property,  goods,  or 
eStcM  whatsomr,  to  any  cndiuv  or  creditois,  or  to 
any  persooor  peiaoaein  trwt  for,  or  to  or  for  the  oae, 
benefit  or  advantage  of  any'creditor  or  creditors,  every 
sach  conveyance,  asrignmeat,  transfer,  chaise,  de- 
liveiT,  and  making  over,  shall  be  deemed,  and  is 
beteby  declared  to  be  fiandnlent  and  Toid  as  against 
the  iporidoDal  or  other  assignee  or  aasigfieee  oTsuch 
prisoner  appointed  under  this  act:  Provided  always, 
tbat  no  such  coDveyance,  assignment,  transfer, 
chaice,  ddivery,  or  making  over,  shall  be  so  deemed 
frandalent  and  void,  onlesa  made  vitbin  three  months 
before  tbe  oommeDcement  of  sach  imprisonment,  or 
with  the  view  or  intmtion  by  the  par^  so  conveying, 
aisigning.  Wmsferring,  chafing,  delivering,  ormak- 
bgover,rf  petition^  tbe  said  Court  for  hisorher 
<Kscbarg«  &om  eastody  under  ^  act." 

(t)  8  Tom  Rep.  sr. 


cases  of  7*Aomp«onv./VwtRan(8)and/foAmi 
V,  Andersm{4\  in  the  former  of  which,  the 
defendant,  upon  joining  with  a  bankrupt 
as  surety  in  two  bonds,  having  received  a 
counter-bond  of  indemnity,  previously  to 
the  bankruptcy,  and  before  the  two  bonds 
became  due,  received  from  the  bankrupt  a 
warrant  of  attorney,  under  which  he  took 
possession  of  the  bankrupt's  goods — it  was 
held  that  he  was  entitled  to  retain  them 
against  the  assi^ees,  although  the  two 
bonds  were  not  discharged  by  him  till  after 
the  execution,  nor  had  the  obligees  then 
threatened  to  resort  to  him  for  payment. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant 
Bompas  now  shewed  cause. — Any  collu- 
sive arrangement  to  defeat  an  act  of  parlia- 
ment is  clearly  void.  The  object  of  the 
insolvent  acts,  like  duu  of  the  bankrupt 
acts,  is,  to  procure  an  equal  distribution  of 
the  insolTent's  property  among  his  credi- 
tors ;  and  say  concert  to  defeat  that  object 
is  a  fraud  on  the  creditors,  and  is  conse- 

auently  void.  The  jury  have  found  that 
le  warrant  of  attorney  was  given  by  the 
insolvent  with  a  view  to  a  fraudulent  pre- 
ference of  the  defendant ;  nothing  therefore 
passed  by  the  warrant  of  attorney ;  the 
transaction  was  altogether  void.  Thus, 
independently  of  the  statute,  the  plaintiflh 
are  entitled  to  recover. 

The  warrant  of  attorney,  however,  is 
clearly  within  the  act.  All  provisions 
whose  object  is  to  defeat  fraud,  axe  con- 
strued lately.  A  warrant  of  attorney  is 
dearly  a  "  security  fotr  money ;"  in  Mik* 
V.  Rawhiu(5),  it  was  held  to  create  a 
present  debt.  U  is  also  a  tranfer  of  or 
charge  on  the  goods  or  effects  of  the  instd- 
vent  within  the  meaniiw  of  the  act.  Thoi^ 
ton  V.  Freeman  and  HoUnrd  v.  Ander$on 
have  no  bearing  on  this  case.  In  a  subse- 
quent stage  of  the  case  of  Doe  d.  Mitch- 
tMon  V.  Carter  (6),  the  jury  having  found 
that  the  warrant  of  attorney  was  given  to 
the  creditor  for  the  express  purpose  of 
enabling  him  to  take  the  lease  in  execu- 
tion, the  Court  held  this  to  be  in  fraud  of 
the  covenant,  and  that  the  lessor  might 
recover  the  premises  in  ejectment  from  a 
purchaser  under  the  sheriff's  sale. 

(3)  1  Term  Rep.  155. 

(4)  5  Term  Rep.  «33. 

(5)  4  Esp.  Rep.  194. 

(6)  B  Term  Rep.  300. 
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Mr.  Serjeant  Mermetker,  in  support  of 
his  rule. — A  warrant  of  attorney  is  not 
necessarily  void  because  it  is  voluntarily 
given ;  it  is  a  mere  acquiescence  in  a  just 
demand,  and  an  autliority  to  the  creditor 
to  sign  judgment  and  to  sue  out  execution. 
Lee  V.  Thurston  (7).  The  legislature  has 
always  treated  warrants  of  attorney  diffe- 
rently from  other  instrumentB ;  their  vali- 
dity IS  recognized  hy  the  S  Oeo.  4.  c.  89, 
which  provides  that  they  shall  not  be  valid, 
unless  under  certain  coDditimu.  The  only 
part  of  the  clause  that  can  by  possibility 
apply  to  warrants  of  attorney,  is  the  word 
"charge;"  the  words  "security  for  money," 
clearly  mean,  not  a  security  given  by  the 
act  of  the  party,  but  a  security  existing  in 
the  hands  of  ^e  insolvent  for  a  debt  due 
to  him.  The  acts  to  be  done  by  the  in- 
solvent are  included  in  the  verbs  that  pre- 
cede these  words.  The  obvious  meaning 
is,  the  transfer'  of  the  insolvent's  rights 
under  existing  securities.  If  this  were  not 
the  true  construction,  the  two  foUoniog 
clauses  of  the  act  would  be  nugatory.  The 
Bankrupt  Act,  6  Geo.  4.  c.  16,  expressly 
enacts  that  the  giving  of  a  warrant  of  at- 
torney shall  be  deemed  an  act  of  bank- 
ruptcy. .  So,  here,  if  it  had  been  intended 
that  a  warrant  of  attorney  given  by  an  in- 
solvent should  be  void  under  any  circum- 
stances, there  would  have  been  an  express 
provision  to  that  effect. 

At  the  time  the  warrant  of  attorney  is 
given  it  constitutes  no  "  charge"  upon  the 
proper^  of  the  party  giving  it ;  it  only 
becomes  a  chai^  when  judgment  is  en- 
tered up  and  execution  issued  thereon. 
99  Car,  2. 

Lmrd  Chief  Juttiee  TmdaL^Thia  act 
was  avowedly  passed  for  the  prevention  of 
frauds  by  insolvents,  and  ought  to  receive 
a  large  and  liberal  construction.  The 
question  is,  whether  a  warrant  of  attorney 
does  or  does  not  come  under  the  description 
of  a  "  charge,"  within  the  meaning  of  this 
statute.  I  thinkitdoes.  Takenabstractedly, 
a  warrant  of  attorney  is  not  a  charge  upon 
the  property  of  the  party  who  gives  it; 
but,  where  parties  collude,  for  the  purpose 
of  defeating  the  objects  of  ihe  statute,  to 
procure  the  goods  of  an  insolvent  to  be 

(r)  1  Chit.  Rep.  t67. 


taken  under  a  w^arrant  of  attorney,  it  does 
become  a  charge  ;  for,  unless  judgment  is 
entered  up  and  execution  issued  upon  it, 
the  whole  object  of  the  warrant  of  attorney 
is  defeated.  The  case  of  Doe  d.  Mitdmi^ 
ion  V.  Carter  bears  strongly  i^ainst  the 
defendant.  There,  the  givii^  a  warrant  of 
attorney  fraudulently  and  colluaively  for 
the  purpose  of  defeating  a  covenant,  was 
held  to  be  a  breach  of  the  covenant.  Tht 
only  part  of  the  argument  np«i  whidi  I 
felt  any  immediate  pressure  was,  up«i  the 
SSrd  and  34th  sections  of  the  act.  It  seems 
to  me,  however,  that  they  do  not  apply  to 
fraudulent  warrants  ofBttomey,but  to  sodi 
as  are  given  bond Jide  only.  The  S  Gee.  4. 
c  S9.  contemplates  fraudulent  and  secret 
warrants  of  attorney,  havii^  no  inherent 
vice  for  which  they  could  be  set  aside ;  and 
that  statute  provides  for  the  filing  of  tliero. 
It  seems  to  me,  that,  as  between  tliese 
parties,  the  warrant  of  attorney  in  question 
did  operate  as  a  char^  upon  the  property 
of  the  insolvent,  withm  the  meanii^  o£  the 
StttA.  aection  of  the  act. 

Jlfr.  JtuOce  Park,— The  finding  of  the 
jury  has  relieved  us  from  all  di£Sculty. 
I  am  of  opinion  that  this  case  falls  within 
the  principle  of  2)oe  d.  Mitchintonv.  Carter. 
There,  the  lessee  gave  a  warrant  of  attorney 
expressly  for  the  purpose  of  enabling  his 
creditor  to  take  the  lease  under  it,  in  fraud 
of  his  covenant  with  the  lessor,  whereby 
he  had  bound  himself  not  to  assign.  Here, 
the  Jury  have  found  that  the  warrant  of 
attorney  was  given  to  the  defendant  with 
a  view  to  defraud  the  rest  of  the  insolvent's 
creditors.  The  case  therefore  fidli  within 
the  language  of  Mr.  Justice  Lawrence  in 
the  case  alluded  to,  where  he  aayi — **  How 
can  it  be  considered  to  be  in  mvilmmt  when 
it  is  stated  that  the  warrant  of  attorney 
was  executed  for  the  express  purpose  of 
getting  possession  of  the  lease,  which  could 
not  be  otherwise  obtained;  and  that  the 
tenant  concurred  in  that  intention  ?  The 
parties  were  aware  that  this  lease  could 
not  be  directly  assigned  by  the  lessee  in 
satisfaction  of  his  debt ;  and  therefore  they 
agreed  to  do  that  by  the  appearance  of  an 
adverse  judgment  which  by  their  own  act 
they  could  not  eflect;  so  that  it  was  to 
iq>pear  to  be  done  tn  inpitumt  when  in  truth 
it  was  done  voluntarily."   So,  heie,  the 
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defendant  could  not  have  obtained  the  ad- 
nnu^^  he  did»  unleaa  in  collnaioi  with 
the  insolvent.  It  therefore  Beenu  to  rae 
that  this  warrant  of  attorney  falls  within  the 
description  of  a  "  charge"  on  the  property 
of  the  insolvent,  within  the  meaning  of  the 
act. 

Mr.  Justice  Gaselee. — Upon  the  autho- 
rity of  Doe  d.  Mitchhuonv.  Carter,  I  enter* 
tain  no  doubt  but  that  this  warrant  of  at- 
torney operated  as  a  chai|[e  on  the  estate 
of  the  insolvent.  It  seems  to  rae  that  in- 
asmuch as  that  case  held,  that,  although  the 
mere  act  of  givmg  a  warrant  of  attorney 
by  the  lessee  was  not  a  forfeiture  of  the 
lease,  yet  that,  the  warrant  being  given 
with  a  view  to  the  defeatiiq;  the  covenant 
not  to  assign,  it  operated  as  an  assignment ; 
so,  in  the  present  case,  the  act  of  giving 
the  warrant  of  attorney  by  the  insolvent 
by  collusion  with  one  creditor,  and  in  fraud 
of  the  rest,  created  an  actual  charge  upon 
the  insolvent's  property  within  the  meanii^^ 
of  the  act.  The  S  Geo.  4.  c  S9.  renders 
warrants  of  attorney  absolutely  void  unless 
filed  and  judgment  entered  up  within 
twenty-one  days  of  their  execution. 

Mr,  JutAce  Boumqu^. — I  am  also  of 
^nion  that  this  rule  UMnild  be  dischai^;ed. 
The  ol^ect  of  the  act  in  question  was  to 
efifect  an  equal  distribution  of  the  insol- 
vent's effects  amoi^  all  bis  creditors,  and 
it  ought  to  receive  such  a  construction  as 
will  effectuate  that  object.  It  appears 
from  the  finding  of  the  jury,  that  tin's  war- 
rant of  attorney  was  given  with  a  view  to 
Harrison's  taking  the  benefit  of  the  act, 
and  to  give  a  preference  to  the  defendant. 
I  am  of  opinion  that  the  warrant  of  attor- 
ney under  these  circumstances  creates  a 
charge  upon  the  insolvent's  property  within 
the  meaning  of  the-  38nd  section  of  the 
statute ;  and,  when  the  property  was  sold, 
that  it  amounted  to  an  assignment,  within 
the  meanii^;  of  the  aot,  and  within  the 
principle  established  in  the  second  case  of 
Doe  d.  MUelmuoH  v.  Carter. 

Ride  ducharged. 


1880.    3  JAT»,  tihaht; 
Feb.  1 0.  J  PASsoMS  akd  voue  othms, 

V.  V0DGHIE8. 

Recovery — Poismg  of. 

Tlie  Court  allowed  a  recovery  to  pat$f  not- 
withstanding the  warrants  of  attorney  of  the 
vouchees  were  toien,  tome  on  one  piece  of 
parchment,  and  tome  on  another. 

Mr.  Serjeant  Peahe  moved  that  this  re- 
covery might  pass  under  the  following 
circumstances : — 

The  vouchees  lived  in  diflferent  parts  of 
the  country.  The  warrants  of  attorney 
were  on  two  separate  pieces  <^  pardimmt, 
the  words  being  the  suae  in  both,  the  one 
signed  by  one  of  the  voudiees,  the  other 
by  the  other  four.  There  was  one  gez^ral 
de^&mtu  potettatem. 

The  learned  Serjeant  referred  to  the 
case  of  Batch  v.  Pkelpsi\\  as  being 
rather  contrary,  where  the  Court  refused 
to  allow  a  fine  to  pass,  the  acknowle^- 
ments  of  the  parties  being  taken  on  two 
separate  parchments ;  but  he  stated  that, 
in  Michaelmas  term,  1 827  (2),  the  Court 
had,  on  his  motion,  permitted  a  recovery 
to  pass  under  similar  circumstances. 

Lord  Chief  Justice  Tindal — I  see  no 
reason,  on  principle  and  good  sense,-  why 
this  should  not  be  done.  If  it  had  been 
an  adverse  action,  the  attorney  might 
appear  by  different  warrants.  Separate 
warrants  being  allowed  in  real,  it  is  difficult 
to  conceive  why  they  should  not  be  allowed 
in  fictitious  proceedings. 

Fiat. 


1880.  ^BARHARD  ]f*CRAKDLE  V.  BAE- 
Feb.  10.    ^      WISE  ANO  WAEET. 

Practice — Striking  out  pleat. 

The  defendant  nat  by  mistake  arretted 
under  a  ca.  sa.  at  the  bail  of  one  E.  3f., 
inttead  of  the  real  bail,  a  person  of  the  tame 
name.   After  the  defimdants  ( the  plaintiff  m 

(1)3  Boi.  &  Fnl.  366. 

(t)  Hicki,  dsnumdiDt }  Dean,  Tensnt— not  rs- 
poited. 
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fhe  original  and  At*  attorney )  had  been 
mformed  of  their  mistake,  they  still  detm»ed 
the  plaint^  in  custody  for  several  days.  In 
trespass  for  the  false  impriMonmerU,  the  de- 
fendants pleaded  in  bar  the  recognizance  of 
bail  in  the  former  action.  The  Court  refused 
to  strike  out  the  plea,  though  evidently  f alee 
mMm  the  humlet^  of  the  defendants. 

This  was  an  action  of  trespass  for  false 
imprisonment.  The  circumstances  were 
as  follows : — 

OnUie  16tbof  July  1624,  the  defendant 
Banrise  caused  the  plaintiflf  to  be  arrested 
under  a  ea.  uu,  issued  against  him  as  one 
o^ibe  bail  of  one  Elisabeth  Meeke  whom 
Barwise  had  sued  in  the  Court  of  King's 
Bench  for  a  debt  of  141/.  The  plaintiff, 
however,  was  not  the  person  who  had  jus- 
ti&ed  bail  for  Mrs.  Meeke  under  the  name 
of  Barnard  M'Crandle;  but  notwithstand- 
ing that  the  plaintiff  and  a  clerk  of  the 
defendant  Warry  (the  attorney  of  the  de- 
fendant Barwise)  made  an  affidavit  that  the 
plaintiff  was  not  the  person  who  bad  so 
justified,  he  was  detained  in  custody  until 
the  26tb  of  August,  when  he  was  liberated, 
after  an  application  to  Lord  Chief  JusUce 
Abbott. 

This  actim  was  commenced  in  August 
1828. 

The  defendanto  pleaded — first,  the  gene- 
ral issue— secondly,  by  way  of  justification, 
that  the  plaintiff  had,  together  with  one 
Fielham  Mollis,  acknowle^ed  a  reo^i- 
lance  of  bail  in  the  action  against  Mrs. 
Meeke,  upon  which  the  ca.  sa.  against 
him  had  issued,  and  that  the  recognizance 
was  now  remaining>on  the  file  of  the  Court 
of  King's  Bench. 

The  plaintiff,  being  advised  that  he  could 
not  safely  reply  to  this  ple^  obtained  time 
to  replvt  in  order  that  an  application  might 
be  made  to  the  Court  of  King's  Bench  on 
the  subject  of  the  ree(^[nizance.  A  mlo 
nm  for  cancellin|f  the  reo^izftnee  waa 
aeeordiD£^y  obtained,  but  was  aftorwardi 
disehazved,  the  Court  intimating  that  tbe 
plaintiff  might  without  difficulty  reply. 

Mr.  Serjeant  AdamSf  on  a  former  day, 
obtained  a  rule  tan,  that  the  defendants' 
plea  of  justincation  might  be  struck  out, 
on  the  ground  of  its  being  false  within  their 
knowledge;  or  that  the  plaintiff  might 
hm  Airther  time  to  reply. 


Mr.  Serjeant  Wilde  and  Mr.  Serjeant 
Peake  were  now  about  to  ahew  cause,  but 
the  Court  called  on — 

Mr.  Serjeant  Adams  to  support  his  rule. 
—This  rule  must  be  made  absolute  unless 
the  Court  feel  disposed  to  overturn  their 
judgment  in  the  recent  case  of  Gully  v, 
the  Bishop  of  Exeter  {\),  where  the  Court, 
even  afVer  two  trials  had  been  bad,  struck 
out  various  pleas  in  order  to  meet  the  jus- 
tice of  the  case.  Here  justice  requires 
that  this  plea  should  be  struck  out,  as 
the  plaintiff  cannot  safely  reply  to  it 
In  Gully  V.  the  Bishop  of  Exeter,  hard 
Chief  Justice  Best  said  (2)—"  At  eonmMm 
lav*  a  defendant  was  only  permitted  to 
plead  one  plea  to  the  whole  count.  It  was 
also  a  principle  at  common  law,  that  all 
pleadings  ought  to  be  true."  And,  after 
adverting  to  the  statute  4  Anne,  c.  16,  he 
says — "  It  is,  therefore,  in  tbe  discretion 
of  the  Court  to  allow  such  pleas  only  as 
they  may  deem  necessary  or  essential  to 
the  justice  of  the  case,  and  not  to  burthen 
a  record  with  unnecessary  pleadings  or 
matters  of  prolixity  and  chicanery."  And 
Mr.  Justice  Burrough  said (S)-— "I  am 
happy  at  this  opportunity  of  giving  a  death 
blow  to  a  practice  which  has  improperly 
prevailed  for  many  yean,  and  wbidi  I 
have  long  discountenanced."  In  Wkak  v. 
Ztenny  thp  Court  reflued  to  allow  incon- 
sistent pleas  to  be  pleaded. 

Lord  Chief  Justice  TindaL — -This  is  a 
rule  calling  on  the  defendants  to  shew  cause 
whytheirsecond  plea  of  justification  should 
not  be  struck  out,  and  the  plaintiff  have  time 
to  reply.  It  appears  that  die  facts  alleged  m 
the  plea  are  those  on  which  the  defendants 
r^y  as  their  defence  to  the  action.  I  see 
no  authority  that  we  have  to  deprive  them 
of  their  defence.  If  tbe  question  had  beat 
brought  to  our  notice  when  the  rule  to 
plead  several  matters  was  obtaiaed,  aa  in 
Oalfy  T.  the  Biehop  of  Exeter,  then  we 
m^ht  perhapa  have  entertained  it;  but  I 
thmk  we  eauot  now  inteifere.  Whatever 
d^cnl^  lies  in  Uie  way  of  the  plaintiff's 

(1)  flM.frP.117i  ••(^  fiBiiw.tf;  6  Uw  J. 
C.P.fl41. 

(2)  SMooie&P.ltl. 

J 3)  S  BiDg.  47. 
4)  ffBiDg.ll;  s.c.SU.ftP.19;6UwJaam. 
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replying,  we  must  leave  it  as  the  law  has 
cast  it.  It  may  be  worth  while  for  the 
plaintiff  to  consider  whether  an  action  on 
the  ease  would  not  lie  against  the  defendants 
for  detaining  him  in  custody  after  they 
knew  that  he  was  not  the  right  person. 
I  throw  that  out  for  the  consideration  of  the 
plaintiff's  advisers.  The  plaintiff  may, 
howerer,  have  fourteen  days*  time  to  reply. 

Mr.  Justice  Park  concurred,  and  ob- 
served, that  Lord  Tenterden  had  highly 
approved  of  what  was  done  by  this  Court 
in  the  case  of  Gully  v.  the  Buht^  oj 
Exeter. 

Mr.  Justice  Gaselee. — In  Gully  v.  Ote 
Bishop  of  Exeter,  the  rule  to  plead  several 
matters  was  discharged.  The  Court  said 
there,  as  we  now  say,  that,  where  there  is 
manifest  falsehood  and  fraud  on  the  face 
of  the  plea,  we  may  interfere.  This,  how- 
ever, is  not  a  sham  plea. 

Auic  discharged. 

Mr,  Stfjeant  Adams  afterwards  moved 
for  a  rule  nisi  to  rescind  the  rtrie  to  plead 
several  matters. 

But  the  Court  said  that  they  could  not 
grant  the  application,  as  the  rule  had  no( 
been  abused,  as  was  the  case  in  Oully  v.  the 
Bishop  of  Exeter. 


1830.  7 
Feb  10  C  'A^'""*' ^^'^^* 

Bail — Allowance  of,  discharged  for  per* 
junf. 

The  Court  discliargtd  the  alhmance  of 
imlt  on  efffidaoit  that  the  bail  had  falsely 
Mvom  as  to  their  property^  no  cause  being 
shewn  to  the  contrary. 

Mr.  Serjeant  Merewetker,  on  a  former 
day,  obtained  a  rule  niii  to  set  aside  the 
allowance  of  bail  in  this  cause,  and  to  detain 
the  defendant,  who  was  in  the  custody  of 
the  sheriff  of  Middlesex  for  another  cause, 
on  affidavits  which  stated  that  certain  asser- 
tions by  the  bail  were  false,  among  others, 
that  one  of  the  bail  had  falsely  sworn  that 
he  had  property  in  the  funds,  and  the  other 
that  he  had  |)aid  the  amount  of  a  judgment 
against  him  m  the  Palace  Court. 
Vot.  VIII.  CP. 


Ko  cause  bein<;;  shewn  against  this  rule — 
The  learned  Serjeant  now  moved  to 
make  it  absolute,  upon  afHdavit  of  service 
of  the  rule  upon  the  defendant  and  the  bail, 
and  also  of  an  order  of  the  Court  for  the 
bail  to  attend.  One  of  the  bail  appeared, 
the  other  did  not. 

The  Court  ordered  -ihe  rule  to  be  made 
absolute,  as  to  discharging  the  allowance  of 
bail,  but  not  as  to  the  other  part,  the  afiB- 
davits  not  fixing  upon  the  defendant  a 
knowledge  of  the  perjury  of  the  bail :  but 
they  directed  the  rule  to  be  drawn  up, 
"  no  cause  being  shewn  to  the  "contrary"— 
Mr.  Justice  Park  observing  that  the  cases 
in  this  Court  were  to  the  contrary. 

Rule  ahsoliUe  accordingly. 


1830.  7 
Feb  10   \  ^*  'A8S0H. 

Practice— Wri(#,  /am  returned. 

The  Court  set  aside  for  irregularity  a 
writ  made  returnable  on  "  t/te  Srd  of  Vo- 
vember"  instead  of  "  the  Morrow  of  All 
Souls.'* 

Mr.  Serjeant  Wilde,  on  a  former  day,  ob- 
tained a  rule  nisi  for  setting  aside  the  writ 
and  subsequent  proceedings  in  this  cause, 
for  irregularity,  with  costs,  the  writ  being 
made  returnable  on  a  day  certain — "  the  Srd 
of  November,"  instead  of  on  the  general 
return  day  —  "the  Morrow  of  All  Souls.** 
This  mistake  the  plaintiff  had  moved  for 
leave  to  amend  last  term,  but  tlie  Court  re- 
fused the  application  (1). 

Mr.  Serjeant  Merewetker  shewed  cause. — 
The  return  in  this  case  is  not  such  a  mis- 
description of  the  day  as  can  be  taken  ad- 
vantage of.  In  all  the  cases  wliere  writs 
have  been  set  aside  for  irregularities  of  this 
nature,  the  day  on  which  they  have  been 
made  returnable  has  not  been  the  general 
return  day,  but  some  other  impossible  day. 
Here,  the  day  is  correct  in  itself;  it  is 
only  misdescribed.  In  Inman  v.  Huish{^) 
the  writ  was  made  returnable  on  the  last 


(1)  AnU,  p.  19. 
(t)  2  New  Rep.  138. 
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day  of  the  tenn.  So,  in  Walker  t.  Hawlcey 
{$),  the  writ  was  made  returnable  on  a  dif^ 
ferentday  ;  and  in  Johnson  v.  Dohell{^)f 
the  writ  was  made  returnable  "  on  Tuesday 
next  after  the  Morrow  of  All  Souls,"  in- 
stead of  "  on  the  Morrow  of  All  Souls." 

Lord  Chief  Justice  TindaL—The  Court* 
are  of  <^inion  that  the  rule  should  be  made 
absolute.  These  common  returns  have 
been  banded  down  to  as  from  all  time.  It 
seems  strange  that  we  should  now  be  called 
upon  to  depart  from  the  long-established 
rule. 

Rule  abtolttte. 


Feb.  11. 

Inferior  Court — Removal  of  cause. 

The  Caitrt  refused  to  award  a  procedendo, 
wJtere  a  cause  had  been  removed^  pone from 
the  county  court,  after  a  judgment  Oi/  default^ 
md  notice  of  the  execution  of  a  writ  of 
mqutry. 

This  was  a  suit  by  Juetteieg  in  tlie  county 
court  of  York,  wherein  the  defendant  had 
suffered  judgment  by  default  in  October  last, 
and  the  plaintiff  baring  given  notice  of  the 
execution  of  a  writ  of  inquiry  on  the  18ih  of 
November,  the  defendant  obtained  a  writ 
of  pone  to  remove  the  proeeedings  into  this 
court. 

Mr,  SerjeaiU  Jones,  on  a  former  day,  ob- 
tained a  rule  nisi,  that  a  procedendo  might 
issue,  on  the  ground  that  the  writ  of  pone 
came  too  late,  being  after  judgment  signed. 
He  cited  Rex  r.  North  (1),  Rex  v.  Seaton 
(S),  where  the  Court  of  King's  Bench  quash* 
ed  a  eer^orari  which  .was  issued  before,  but 
not  served  until  after  judgment  on  an  in- 
dictment for  a  misdemeanor ;  and  Walker 
T.  Oann,  where  Mr.  Justice  Holroyd  said 
(3)—*'  I  think  it  is  a  sound  and  wholesome 
graeral  rule,  that  a  cause  dmll  not  be  re- 
mored  firom  an  inferior  jurisdictim  after 

(3)  5  TaoDt.  653. 

(4)  1 M.  &  P.  26  i  ■.  c.  6  Law  Joan.  CP.  11. 

(1)  1  Salk.  143. 
S)  7TMaiRap.3rS.  ■ 
3)  T  Dow.&RjrUre?. 


judgment  has  been  signed  there,  and  iliat 
the  rule  is  particularly  applicable  where  tlie 
defendant  suffers  judgment  by  default." 

Air.  Serjeant  Cro»  now  shewed  cause. — 
The  case  of  Bcvan  v.  Protkesk  (4)  is  dec!- 
sive  on  the  point.  It  was  tliere  held,  that 
a  recordari  facias  loquelam  stays  all  further 
proceedings  in  the  county  court,  though 
delivered  after  interlocutory  judgment,  if 
before  final  judgment.  In  Lee's.  Goodlnd 
(5),  and  in  Attenboroughv.  Hardy  (6),  the 
proceedings  were  removed  from  the  infe- 
rior  courts  after  interlocutory  judgment,  as 
here.  It  was  not  suggested  in  either  of 
those  cases  tliat  tlie  removal  was  too  late. 

Mr.  Serjeant  Jones,  in  support  of  bis 
rule. — I'he  cases  cited  do  not  apply.  The 
question  in  those  cases  arose  upon  the  de- 
fault of  the  defendants,  in  not  entering  into 
the  recognizance  required  by  the  61  Geo.  3. 
c.  1 24. 8. 3 ;  the  present  point  was  not  under 
discussion.  The  case  of  Walker  v.  Gann^ 
however,  is  clearly  in  point,  and  decisive 
of  tlte  question.  All  tlie  prior  cases  were 
there  considered,  and  it  was  expressly  held, 
that  certiorari  does  not  lie  to  remove  a  cause 
from  an  inferior  court  after  judgment  signed 
tliere. 

Lord  Chief  Justice  Tindal,—!  (hink  this 
rule  must  he  discharged.  The  case  of  Walker 
v.  Gann  does  not  appear  to  me  to  apply. 
There,  there  was  not  only  a  judgment  by 
default,  hut  also  a  verdict  of  a  jury  assess- 
ing the  damages,  so  that  there  was  nothing 
left  to  be  done  but  the  mere  formal  pro- 
cess of  signing  final  judgment.  Here,  there 
is  nothing  but  a  judgment  by  default,  ob- 
tained probably  by  some  technical  error  or 
omission  of  the  defendant.  The  case  of 
Cox  V.  Hart  (7)  is  an  autbority  in  point. 
There  a  procedendo  was  refused  after  inter- 
locutory judgment,  and  notice  of  the  execu- 
tion of  a  writ  of  inquiry. 

Mr.  Justice  Park, — Where  nothii^  re- 
mained to  be  done  but  a  mere  matter  of 
form,  as  in  Walker  v.  Garm,  a  procedendo 
has  issued.    The  case,  of  Cox  v.  Hart  ap- 

(4)  t  Borr.  1151. 

(5)  4  D.  ft  R.3501  S.C  iwnmM  Ln  *.  Geod, 
t  Law  Jman.  K.B.  169. 

(6)  4D.&R.36Sj  S.C  tB.&C.80ti  t  Uw 
Joom.  K3, 17f . 

(7)  t  Bmr,  759. 
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pean  to  me  to^be  decisive ;  that  of  Walker 
T.Oawi  is  very  difiereot  from  the  present. 

The  rest  of  the  Court  concurring — 

Rule  ditcharged. 


1830       rCHARUETOH  AND  AHOTHER  P. 
F  b    11    >       HORMS  ARD  BEATAK»  ^BAU. 
*  •       •  C      OF  OREBKAWAY. 

Practice — Proceedings  against  bail. 

Where  a  cognovit  had  been  gioen  by  the 
principal  with  the  consent  of  the  bail,  and, 
default  being  made,  judgment  signed,  a  sci. 

issued  and  returned  non  est  inventus, 
and,  nilhout  any  notice  to  the  bail,  ttvo  writs 
of  sci.  fa.  against  tfievi  returned  nihil,  and 
judgment  signed  thereon  : — The  Court  or* 
dered  tlie  proceedings  to  be  set  aside,  holding 
that  the  baU  should  have  had  notice  of  thetr 
principars  default. 

The  defendants  in  this  cause  had  justified 
bail  for  one  Greenaway,  and  afterwards 
consented  to  a  cognovit  being  given  by 
their  principal,  "  upon  such  terms  as  might 
be  agreed  on  between  the  plaintiff  and  de- 
fendant." The  cognovit  was  accordin^y 
given,  and  default  made  by  Chreenaway. 
A  n^otiation  was  then  entered  into  be- 
tween the  plaintifft  and  the  attornies  of 
Greenaway,  which  proving  unavailing, 
judgment  was  signed  against  Greenaway 
on  the  ISth  of  June  18S9,  and  on  the  30^ 
a  ea.  m.  issued,  with  instructions  to  be  re- 
turned non  est  imenius.  On  the  S7tb  of 
October  and  13th  of  (November  respec- 
tively, two  writs  of  :ci.  fa.  were  taWn  out 
against  the  present  defendants,  and  left  at 
the  sheriff's  office,  with  directions  to  the 
sheriff  to  return  them  nihil,  and  judgment 
was  signed  against  the  defendants  (the  bail) 
on  the  26th  of  November.  The  defendants 
had  no  notice  of  any  of  these  proceedings 
subsequrat  to  the  giving  of  the  c(^orit, 
nntil  execution  bad  issued  wainst  them. 

Mr,  Serjeant  Wilde,  on  a  iormer  day,  on 
an  RflRdRvit  of  these  facts,  obtained  a  rule 
ttm  to  set  aside  the  two  writs  of  eci.fa.f 
and  the  judgment  thereon.  He  referred 
to  CUfl  V.  Gife(})f  where,  the  plaintiff 

(1)  9Bara.&CreH.4SS. 


having,  with  the  consent  of  the  bail,  taken 
a  cognovit,  with  a  stay  of  execution  for  a 
nu>nth,  it  was  held  that  he  could  not  pro- 
ceed against  them  on  the  default  of  die 
defendant,  without  previous  notice  to  them 
that  the  cognovit  remained  unsatisfied. 

Mr.  Serjeant  Toddy  and  Mr.  Serjeant 
Andrews  now  shewed  cause. — The  ease 
referred  to  was  a  case  of  bail  to  the  sheriff, 
who  were  bound  to  put  in  bail  above.  The 
bail  having  consented  to  the  cognovit,  that 
eould  not  operate  in  discharge  of  their 
liability,  and  there  is  nothing  in  the  subse- 
quent proceedings  to  discharge  them ;  they 
were  bound  to  search  for  the  prooeedii^ 
which  were  to  give  them  notice. 

Lord  Chief  Justice  Tindal.—I  think  this 
rule  must  be  made  absolute.  If  the  agree- 
ment had  been  that  the  bail  would  consent 
to  any  terms  that  the  parties  m^ht  agree 
upon,  that  would  have  been  an  extenaion 
of  the  original  terms.  I  think  the  case 
falls  within  the  principle  of  the  case  cited. 
There  seems  to  me  to  be  very  little  differ- 
ence, whether  the  notice  be*  to  put  ui  and 
perfect  special  bail,  or  to  render  the  prin- 
cipal. Here,  all  that  the  bail  did,  was,  to 
consent  to  a  cf^novit  being  given  upon 
such  terms  as  might  be  agreed  on  between 
the  plaintiffs  and  their  principal.  It  appears 
that  tlie  parties  came  to  terms.  Now,  if 
any  subsequent  negotiations  existed,  it 
seems  to  me  that  the  bail  ought  to  have 
had  notice.  This  looks  like  an  attempt  on 
tbe  part  of  the  plaintiffs  to  prevent  theiv 
rendering  their  principal. 

Mr.  Justice  Park. — The  principles  ap- 
plicable to  bail  to  the  sheriff  and  to  bail 
above  seem  to  me  to  be  the  same.  Jn  the 
case  cited  the  responsibility  of  the  bail 
was  for  the  defendant's  appearance ;  here, 
to  perfect  bail.  I  see  no  difference.  Lord 
Tenterdeoj  in  that  case,  held  that  the  bail 
could  not  be  cliarged  until  they  had  had 
notice  that  the  cognovit  was  unsatisfied. 

Mr.  Justice  Gaselee. — I  agree  io  opinion 
with  my  Lord  Chief  Justice  and  my  Brother 
Park.  It  is  true  that,  hitherto,  the  prac- 
tice of  the  Court  has  been,  in  proceedings 
against  bail,  to  cause  two  writs  of  sci.  fa. 
to  be  returned  nihil,  and  then  to  sign  judg- 
ment. Although  that  practice  has  not  been 
expressly  overruled,  yet  the  Courta  have 


Digitized  by 


140 


COURT  OF  COMMON  PLEAS: 


always  discountenanced  it  (2),  and  have 
expressed  astonishment  that  actions  have 
not  been  brought  for  such  returns.  Two 
or  three  years  ago  an  action  was  brought 
against  a  sheriff  of  one  of  the  midland 
counties,  where  he  was  held  liable  on  a 
return  to  a  writ  of  exigent. 

Mr,  Justice  Botanquet  concurred. 


The  learned  Judge  \efi  ii  to  the  jury  to 
say  whether  this  was  not  a  fixture;  and  be 
told  them,  that  this  pump  could  not  have 
been  the  subject  of  a  larceny  at  common 
law ;  and  that  they  were  bound  to  give  the 
plaintiff  some  damages. 

The  jury  thereupon  returned  a  verdict 
for  the  plaintiff— damages  4i. ;  leave  beii^ 
reserved  to  the  defendant  to  move  to  enter 
a  nonsuit. 


Feb  11    ^    OKTUES  0.  BOWEREH.. 

Landlord  and  Tenant— f7jc(ur«<  rcmoc- 
able  hy  tenant. 

A  pump  erected  hy  a  tenant^  and  to  fixed 
tt*  to  he  removable  mil houl  injury  to  llu  free- 
hold,  may  be  taken  away  by  tarn  at  the  expi- 
ration og  bit  term. 

This  was  an  action  on  the  case  for  an 
injury  to  the  plaintiff's  reversionary  inte- 
rest,'by  the  removal  of  a  pump. 

The  cause  was  tried,  before  Mr.  Baron 
Garrow,  at  the  last  Summer  Assizes  for 
the  county  of  Norfolk.  It  appeared  that, 
at  Michaelmas  1820,  the  defendant  be- 
came tenant  to  the  plaintiff  of  a  cottage ; 
and  that,  at  the  end  of  the  first  year  of  the 
tenancy,  there  being  on  the  premises  a  well 
froia  which  the  water  had  been  used  to  be 
drawn  by  a  bucket,  the  tenant,  for  the  more 
convenient  use  of  the  well,  arched  it  over 
and  erected  a  pump — the  pump  being 
fastened  to  a  board  resting  on  the  ground, 
and  fixed  to  a  wall  by  means  of  a  screw  bolt 
which  passed  through  the  wall,  and  through 
a  hole  in  the  board,  to  which  it  was  attached 
by  a  nut;  the  board  being  three  or  four 
inches  from  the  wall,  and  the  tube  passing 
through  the  crown  of  the  well.  The  tenancy 
was  determined  at  Michaelmas,  I8S8,  by  a 
notice  to  quit.  The  tenant  removed  the 
pump,  in  doing  which,  it  appeared  that 
some  bricks  were  disfJaced  from  the  crown 
of  the  well ;  but  the  wall  was  not  disturbed, 
the  bolt  was  lefV  in  it,  the  nut  only  being 
unscrewed,  and  the  board  to  which  the 
pump  was  fixed  withdrawn. 

(«)  Sm  Bcddiogton  v.  Beddington.  {  M.  &  P.  479 ; 
s.c.7UwJoani.  C.P.79. 


Mr.  Serjeant  Wilde^  in  the  course  of  the 
last  term,  accordingly  obtained  a  rule  IM^ 
on  the  ground  of  misdirection. 

Mr.  Serjeant  Storks  shewed  cause. — 
All  the  cases  on  this  subject  are  collected 
in  Elnes  v.  Afaw(l).  The  only  distinction 
recognized  there,  is  between  fixtures  erected 
as  accessory  to  trade,  and  such  as  are  merely 
ornamental.  In  PenUm  v.  Rohari{i),  a 
conservatory  erected  by  a  nurseryman  for 
the  purpose  of  his  trade  was  held  to  be 
removable ;  hut  in  Buckland  v.  Bi^ler- 
field{S),  a  similar  erection,  not  being  for 
the  purpose  of  trade,  was  held  not  to  be 
removable. 

Mr.  Serjeant  Wilde,  in  support  of  his 
rule. — All  the  cases  will  be  found  in  Amos 
on  Fixtures.  One  of  the  exceptions  there 
alluded  to,  is  of  articles  of  general  utility 
or  domestic  convenience.  The  article  in 
question  is  within  that  exception.  Un- 
doubtedly if  a  pump  be  so  fixed  as  that  its 
removal  would  iiyure  the  freehold,  the 
tenant  could  not  be  allowed  to  take  it  away. 
But  it  is  scarcely  possible  to  suppose  any- 
thing fastened  m  a  more  slight  manner. 
No  part  of  the  freehold  could  be  displaced 
or  in  the  lerat  degree  damaged  by  the  re- 
moval. 

Lord  Chief  Justice  Tindal. — It  is  very 
difiUcult  to  lay  down  a  general,  and  at  the 
same  time  an  accurate  rule  on  this  subject. 
Each  case  must  very  much  depend  on  its 
own  peculiar  circumstances.  The  degree 
of  firmness  with  which  an  article  is  fixed 
to  the  freehold,  the  nature  of  the  thii^ 
itself,  and  above  all,  the  general  usage  as 
to  articles  of  that  nature,  are  all  circum- 
stances that  have  considerable  weight.  The 

(1)  SEanl.  38. 
(3)  «  East,  88. 

(3)  4  B.  Moon,  440  ;  s.  c.  S  B.  &  B.  M. 
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artide  in  question  in  this  case  rather  ranges 
itself  within  that  class  of  fixtures  that  are 
removable  by  a  tenant.  In  the  case  of 
Lawton  v.  Lawton  (4)  it  was  held  that 
wainscot  miglit  be  removed  by  a  tenant. 
We  all  know  that  ornamental  stoves,  cop- 
pers, ovens,  and  a  variety  of  articles  of  that 
description,  may  be  removed.  The  known 
course  observed  as  to  these  articles,  is,  that 
tliey  are  usually  valued  to  an  incoming 
tenant ;  they  are  generally  allowed  to  be 
sold  as  between  landlord  and  tenant.  The 
case  of  landlord  and  tenant  is  not  a  case  in 
which  the  rule  is  construed  the  most  strictly. 
In  the  case  of  heir  and  executor,  it  is  con- 
strued more  strictly.  I  thmk  the  verdict 
wrong. 

Mr.  Justice  Park, — In  questions  between 

the  heir  and  executor,  the  law  always  deals 
favourably  to  the  heir  ;  a  greater  latitude, . 
however,  is  allowed  in  cases  between  land- 
lord and  tenant.  We  must  not  be  too  nice 
in  looking  to  the  mode  of  fixing  the  article, 
but  we  must  look  at  the  nature  of  the  thing, 
and  the  ordinary  usage  as  to  fixtures  of  this 
nature.  Coppers,  ovens,  and  other  articles 
of  domestic  use,  have  been  held  to  be  re* 
movable.  This  case  is  totally  dbtinguish- 
able  from  that  otBuckland  v.  ButierJiebL 

Mr.  Juitke  Oateke  concurred. 

JIfr.  Justice  Bosanquet. — I  also  am  of 
opinion  that  this  pump  was  removable  by 
tlie  tenant.  Tlie  case  of  landlord  and 
tenant  is  not-one  in  which  the  rule  as  to  the 
removal  of  fixtures  is  construed  the  most 
strictly.  In  the  case  of  heir  and  executor, 
the  law  dealing  favourably  to  the  heir,  the 
rule  is  more  inflexible.  The  apprehension 
1  have  had  in  this  case  is,  lest  we  should 
lay  down  any  principle  which  might  lead  to 
inconvenience.  But,  considering  this  as  the 
case  of  landlord  and  tenant,  and  that  the 
article  is  so  fixed  as  to  be  removable  with- 
out injury  to  the  freehold,  I  think  wo  shall 
do  no  violence  to  the  law  by  holding  that  it 
may  be  removed. 

Rule  absolute, 

(4)  3  Atkyns.  13. 


18S0       C  0TBBB8  8.  THE 

Feb    11    >        BISHOP    Of    CHBSTEE  AHD 
C  0THEB8. 

Evidence — In  quare  impedit. 

j4  count  in  quare  impedit  er/Ze^in^  a  ri^A/ 
in  certain  persons  to  present  to  a  chapel  in 
virtue  of  their  being  charged  vtitk  repairs^  is 
not  supported  by  proof  that  the  repaim  are 
paid  out  of  the  poor-rate. 

VrRctice— Entering  nonsuit  where  issues 
found  both  ways. 

Where  some  issues  are  found for  the  plain- 
ti^and  others  for  the  defendant^  a  noniiMl 
may  he  entered  by  the  Court  on  the  whole 
case,  the  point  being  resented  by  the  Judge. 

This  was  a  q%Mre  impedit.  There  were 
four  counts. 

The  first  count  stated—That,  from  time 
whereof  the  memory  of  man  was  not  to  the 
contrary,  there  had  been  and  still  was  a 
certain  ancient  chapel,  for  the  celebration 
of  divine  worship  therein,  situate  and  being 
in  the  chapelry  of  Grayrigg,  in  the  parish 
of  Kendal,  in  the  county  of  Westmoreland, 
for  the  use  of  the  inhabitants  of  the  said 
chapelry ;  which  said  chapelry,  during  all 
the  time  aforesaid,  contained  and  comprised 
within  it  divers,  to  wit,  five  several  town- 
ships, to  wit,  the  township  of  Grayrigg,  the 
township  of  Whinfell,  the  township  of  Lam- 
brigg,  the  township  of  Docker,  and  the 
township  of  Dillicar ;  that,  during  all  the 
time  aforesaid,  certain  sums  of  money  had, 
from  time  to  time,  been  requisite  and  neces- 
sary, as  well  as  for  the  maintenance,  up- 
holding, and  repairing  of  the  said  chapel, 
as  for  the  maintenance,  support,  and  salary 
of  the  licensed  curate  officiating,  perform- 
ing, and  celebrating  divine  service  within 
the  aaid  chapel,  which  said  sums  of  money, 
the  owners  of  the  several  messuages,  lands, 
and  tenements,  situate,  lying,  and  being 
within  the  said  chapelry  had,  from  time 
whereof  the  memory  of  man  was  not  to  the 
contrary,  in  respect  of  those  messuages, 
lands,  atid  tenements,  been  rateably  charged 
with,  and  used  and  accustomed  to  pay,  and 
obliged  to  pay,  supply,  and  contribute,  for 
those  purposes,  whenever  need  was  and 
occasion  required,  to  wit,  in  the  county 
^foresaid  ;  that,  whenever  at  any  time  the 
said  chapel  became  and  was  vacant  by  the 
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deirth,  resignation,  or  deprivation,  of  the 
last  incumbent  thereof,  or  otherwise,  the 
major  part  of  the  owners  of  the  said  mes- 
suages, lands,  and  tenements,  had,  in  re- 
spect of  those  messuages,  lands,  and  tene- 
ments, and  in  respect  of  the  payments  so 
charged  on  and  made  by  them  as  aforesaid, 
ftom  time  whereof  the  memory  of  man  was 
not  to  the  contrary,  been  used  and  accus- 
tomed to  elect,  nominate,  and  choose,  and 
stitl  of  right  ought  to  nominate  and  choose 
a  fit  and  proper  person,  being  in  holy  orders, 
to  be  curate  of  the  said  chapel,  and  to  pre- 
sent the  said  person  so  elected,  nominated, 
and  chosen,  to  the  Iiishop  for  the  time  being 
of  tite  diocese  in  wliich  the  said  chapel  was 
situate,  to  wit,  to  the  bishop  of  the  diocese 
of  Chester,  for  the  purpose  of  being  licensed 
by  tlie  said  bishop,  to  the  curacy  of  the  said 
chapel,  to  wit,  in  the  county  aforesaid ;  that 
tbereto&re,  to  wit,  on  the  18th  of  March 
'  ]  80St  to  wit,  m  the  county  aforesaid,  the 
aaid  chapel  became  and  was  vacant  by  the 
death  of  one  Jolw  Hastwdl,  clerk,  thereto- 
fore curate  and  minister  thereof;  and, 
thereupon,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  in  the  county  aforesaid, 
the  major  part  of  the  then  owners  of  the 
messuages,  lands,  and  tenements,  did  nomi- 
nate, elect,  and  choose,  one  Edward  Cleasby, 
clerk,  to  be  curate  of  the  said  chapel,  in  the 
room  and  place  of  the  said  John  Hastwell, 
and  did  then  and  there  present  the  said 
Edward  Cleasby  to  tlie  bishop  for  the  time 
being  of  the  said  diocese,  to  wit,  the  diocese 
i^Chester,  to  be  by  Itim  licensed  to  the  said 
curacy,  and  did  then  and  there  require  the 
said  bisbop  to  license  tlie  said  £dward 
Cleaaby  to  the  said  curacy,  to  wit,  in  the 
county  aforesaid ;  and  thereupon,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid, 
ia  the  county  aforesaid,  the  said  bishop,  in 
pursuance  of  tlte  said  nomination,  election, 
and  choice,  of  the  said  major  part  of  the  tlien 
owners  of  the  said  messuages,  lands,  and 
-tenements,  as  aforesaid,  and  in  pursuance  of 
the  said  presentment  and  request  so  made 
to  him  as  aforesaid,  did  license  the  said  Ed- 
ward Cleasby  to  be  curate  of  the  said  chapel, 
and  tlie  said  Edward  Cleasby  was  then  and 
tliere  licensed  by  the  said  bishop  accord- 
ingly, and  then  and  tliere  became,  and,  from 
thence  until  the  time  of  his  death,  as  here- 
iaafUr  motioned,  was  the  kiwful  and  righir 
ful  curate  of  the  said  chapel,  to  wit,  in  the 


county  aforesaid  ;  that,  afterwards,  to  wit, 
on  the  36th  of  May  1828,  to  wit,  in  the 
county  aforesaid,  the  said  EUIward  Cleasby 
died,  and  thereupon  the  said  chapel  then 
and  there  became  and  was  vacant  by  the 
death  of  the  said  Edward  Cleaaby,  the  last 
incumbent  thereof,  and  yet  waa  vacant. 
And  the  plaintifi  further  said,  that,  at  tlie 
time  of  the  death  of  the  said  Edward 
Cleasby,  and  at  the  time  of  the  election,  no- 
mination, and  choice  in  that  count  thereio- 
afler  mentioned,  tliey,  the  aaid  plaintifli, 
were  the  major  part  of  the  owners  of  the 
messuages,  lands,  and  tenements,  situate 
within  the  said  chapelry,  to  wit,  in  the 
county  aforesaid;  and  thereupon,  afterwards, 
to  wit,  on  the  90th  of  September,  in  the  year 
last  aforesaid,  they,  the  said  plaintiflb,  so 
beii^  the  major  part  of  the  owners  of  the 
aaid  messuages,  lands,  and  toiements,  as 
afin«aaid,  and  the  said  chapel  bebg  so 
vacant  as  aforesaid,  did  nominate,  dect,  and 
choose,  one  Isaac  Mossop,  derk,  being  a  fit 
person  for  that  purpose,  amLin  holy  orders, 
to  be  curate  of  the  swd  chapel,  in  the  room 
and  place  of  the  said  Edward  Cleasby,  and 
did  tben  and  there  present  the  said  Isaac 
Mossop  to  the  said  defendant,  John  Bird 
(he,  the  said  defendant,  John  Bird,  then 
being  the  hishop  of  the  said  diocese  of 
Chester,  and  the  bishop  by  whom  the  said 
Isaac  Mossopought  to  have  been  licensed), 
to  be  by  him,  the  said  bishop  licensed  to 
the  curacy  of  the  said  chapel,  being  so 
vacant  as  aforesaid  :  neverthcl«s  the  said 
defendants,  John  Hudson  and  Thomas 
Airey,  did  unjustly  hinder  and  prevent  tlw 
said  bishop  from  licensing  tin  said  Isaae 
Mossop  to  the  said  curacy,  and  Uie  said  de- 
fendant, John  Bird,  unjustly  refused  to 
license  the  said  Isaac  Mossop  to  the  said 
curacy,  to  wit,  in  the  county  aforesaid. 

In  the  second  and  fourth  counts  the 
custom  was  stated  to  be,  for  the  majority 
of  the  owners  of  messuages,  &c.,  to  elect  a 
curate,  and  to  present  the  person  so  riected 
to  the  vicar,  for  lus  approval,  to  be  by  him 
presented  to  the  bisht^.  In  the  ihinl,  (at 
tlie  owners  of  the  messuages,  &c.,  to  pre- 
sent the  curate  to  the  bishop,  as  in  the  first 
count. 

The  bishop  pleaded  in  the  common  form. 
The  other  defendants  traversed  the  customs, 

and  also  the  presentments  alleged  in  the 
several  counts,  as  also  that  the  plaintiflb 
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were  tb«  mn^t  port  of  tlie  owners  of  mes- 
•uaffes,  &c. 

The  plaintifis  replied,  taking  issu^  upon 
all  the  traverses. 

The  cause  was  tried,  before  Mr.  Justice 
Littledale,  at  the  last  assizes  at  Lancaster. 
On  the  evidence,  it  appeared,  that  the  re- 
pairs of  the  chapel  had  not  been  paid  by  the 
owners  of  messuages  10  the  parish  gene- 
rally,  but  that,  in  some  of  the  townships,  the 
repairs  had  been  paid  out  of  the  poor- 
rates,  and  the  salary  of  the  curate  by  sub- 
scription ;  in  otliers,  by  a  rate  on  the  in- 
habitants. The  plainiifis'  counsel  elected 
to  stand  on  the  right  of  presentation  to  the 
vicar. 

The  issues  taken  oa  tlie  1st  and  3rd 
counts,  were  found  for  the  defendants ;  of 
those  uken  on  the  2nd  and  4th  counts, 
the  first  (on  the  custom  for  the  major  part 
of  the  owners  of  messuages,  &c.,  to  present 
to  tlM  vicar),  and  the  second  (tliat  they 
did  not  nominate  a  curate),  were  found  for 
the  ^ntiff ;  and  the  third  (tint  they  did 
not  preeent  to  the  vicar)  was  found  for  the 
defendant. 

His  Lordship  ^ave  the  defendant  leave 
to  move  that  so  much  of  the  verdict  as 
was  found  for  the  plaintiffs  might  be  set 
aside,  and  the  pottea  amended  by  entering 
8  discharge  of  the  jury  as  to  the  issues 
fouDd  for  the  plaintiffs,  in  that  a  nonsuit 
might  be  entered,  on  the  ground  that  the 
right  of  the  plaintifib  to  maintain  the  action 
was  negatived  by  the  issue  found  for  the  de- 
fendant— that  they  did  not  present. 

Mr,  Seijetmt  WiUe,  in  the  last  term,  ob- 
tuned  a  rale  nm. 

Mr,  SerjetntJmiett  now  shewed  cause. — 
He  submitted  that  the  Court  had  no  power 
to  discharge  the  jury  on  issues,  which  could 
only  be  done  by  the  Judge  at  Nisi  Prius ; 
and  that,  after  a  verdict  for  the  defendant 
on  any  issue,  there  could  not  be  a  nonsuit ; 
at  all  events,  only,  where  the  issues  were 
immaterial,  as  in  Pomll  v,  SotuuU^l). 

Lord  Chief  Jmttice  Ttnda/.— If  the  ver- 
dict had  been  for  tlie  defendants  generally, 
dten  the  Court  ooold  interfere  to  enter  a 
noniait,  but  it  is  otherwise  where  tlie  finding 
for  the  defendant  is  on  a  very  small  part 
only  of  the  declaration,  unless  die  point 

(1)  11  B.  Mootc,330i  ■.c.SBiug.  .181  ;  c.  in 
]>cm.  Proe.  1  Dow,  N.S.56;  1  Bligb,N.S.545. 


be  expressly  reserved.  This  difficulty 
could  not  have  occurred  had  the  old  form 
of  pleading  been  observed.  Formerly  there 
was  only  one  count  allowed  in  quare  impedit. 
We  cannot  do  justice  between  tliese  parties 
without  causing  a  nonsuit  to  be  entered 
upon  the  whole  case. 

Mr,  /M<ice  Park  and  Mr,  Justice  Gtue- 
lee  concurred.  , 

Mr,  Justice  Botaaquet. — It  seems  strange 
that  there  should  be  a  plurality  of  counts 
in  a  real  action,  because  the  judgment  is 
01  rem. 

Rule  abtohUe  for  a  aofuutt. 


1 630.      ^  DOB  d,  CAKTHBV  AMD  OTHIBI 
Feb.  IS.   5  V.  BUHXOH. 

Practice — Staying  proceedings. 

The  leitore  of  the  plaint^  brought  three 
^e^meiUs  m  the  Court  of  Kin^t  Bench  for 
&e  recovery  of  the  tawte  prenmet.  That 
Ctmrt  stayed  the  proceedings  m  tmo  of  the  ac- 
tionst  both  pttrties  assenting,  and  the  rule  was 
drawn  up  accordingly.  j4nother  ejectment 
mat  aflerwards  brought  in  this  court,  upon  a 
different  demise,  but  substai^ibf  for  the  same 
cause  of  action  :-^The  proeeedmgg  were  er- 
dered  to  be  stayed. 

The  lessors  of  the  plaintiff,  in  the  year 
1 SS5,  brought  an  ejectment  in  the  Court  of 
King's  Bench,  for  the  recovery  of  certain 
land,  and  part  of  a  mine  and  buildings 
oiled  the  £ast  Crionis  Mine,  in  the  parish 
of  St.  Blaaey,  in  Cornwall.  The  defendant 
appeared  and  defended  for  the  mine  and 
buildings  only,  and  judgment  was  had  for 
the  land ;  but,  by  a  rule  of  that  Court  in 
Michaelmas  term  18S5,  it  was  ordered, 
that,  in  executing  the  writ  of  possession  for 
the  land,  the  lessors  of  the  plaintiff  should 
be  restrained  firom  disturbing  the  defen- 
dant in  the  possession  of  the  mine  and 
buildii^,  and  in  the  use  of  the  land  so  far 
as  the  same  was  necessary  for  working  the 
mines.  After  varioas  proceedings  relating 
to  the  same  property,  the  lessors  of  die 
plaintiff,  m  Hilary  term  1820,  obtained  a 
rule  MSI  in  the  Court  of  Kin^i  Bench,  to 
rescind  the  rule  of  Michaelmas  term  ISSS, 
and  to  issue  execution  in  the  ordinary  form. 
This  last  role  was  afterwards  discbai^ed 
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upon  the  following  terms,  viz.  tliat,  if  the 
lessors  of  the  plaintiff  obtained  the  verdict, 
or  the  defendant  obtained  the  verdict  on  the 
ground  only  of  the  leave  and  license  of  the 
tenant  of  the  land,  and  failing  to  prove  a 
right  of  entry  to  erect  the  buildings  inde- 
pendently of  such  leave,  in  either  case  it 
was  to  be  referred  to  an  arbitrator  to  say 
what  compensation  ought  to  be  made  to  the 
lessors  of  cite  plaintiiT,  in  the  first  case*  for 
the  entry  and  working  of  the  mines  without 
the  content  of  the  owner  and  occupier  of 
the  land ;  and  in  the  second,  for  such  entry 
and  working  as  an  alleged  injury  to  the  re- 
version, if  the  reversioner  could  by  law  re-" 
cover  such  compensation. 

The  lessors  of  the  plaintiff  having  brought 
two  fresh  ejectments  in  the  Court  of  King's 
Bench  for  the  same  property,  the  one  on 
the  demise  of  Carthew  alone,  the  other  on  a 
joint  demise,  a  rule  was  obtained  in  that 
court,  calling  on  the  lessors  of  the  plaintiff 
to  shew  cause  why  they  should  not  elect  to 
proceed  in  one  of  the  sajd  three  causes,  and 
in  case  they  should  elect  to  proceed  in 
either  of  the  two  last  causes,  then,  why  the 
first  cause  should  not  be  discontinued,  and 
the  costs  of  the  defendant  tlierein  paid  by 
the  lessors  of  the  plaintiff;  and,  if  they 
should  elect  to  proceed  in  the  first-mentioned 
cause,  why  the  proceedings  in  the  two  last- 
mentioned  causes  should  not  be  stayed.  On 
shewing  cause  against  this  rule,,  on  the  6th 
of  July  last,  it  was  deposed,  on  the  part  of 
Carthew,  that  the  first-mentioned  action 
had  been  brought  for  the  purpose  of  trying 
whether  his  Majesty,  as  Duke  of  Cornwall, 
and  those  claiming  under  liimj  had  a  right 
to  enter  upon  certain  lands,  situate  and 
being  in  a  certain  conventionary  tenement 
within  the  manor  of  Tewington,  parcel  of 
the  possessions  of  the  said  Duke  of  Corn- 
wall, and  work  the  minerals  there ;  that  the 
nid  defendant,  William  Brenton,  who  claim- 
ed such  right  under  the  said  Duke  of  Corn- 
wall, did  not  merely  intend  on  the  trial  of 
such  ejectment  to  confine  himself  to  the 
trial  of  such  right,  but  also  meant  to  rely, 
by  way  of  defence,  on  a  leave  and  licence  to 
enter  on  the  said  lands  granted  by  the  te- 
nants of  the  said  Carthew,  John  Yeoman, 
Peter  Yeoman,  and  William  Yeoman,  the 
otiier  lessors  of  the  plaintiff  in  this  action  ; 
that,  if  such  defence  were  set  up  in  the  first- 
mentioned  action,  and  were  to  be  successful, 


the  consequence  would  be  that  the  first- 
mentioned  action  would  be  defeated,  and 
Carthew  be  prevented  from  recovering 
therein,  although  he  should  satisfactorily 
establish  on  the  trial  of  the  said  cause  that 
the  said  right  of  entry  was  not  in  the 
Duke  of  Cornwall,  or  those  claiming  under 
him ;  that,  in  order  therefore  to  put  an  end 
to  such  objection  and  defence,  he,  Carthew, 
and  his  tenants  had,  subsequently  to  Easter 
term  last,  revoked  such  leave  and  licence^  if 
any  such  existed,  and  had  brought  frnh 
ejectments  on  new  demises ;  and  that  he 
was  willing  to  consent  to  a  stay  of  proceed- 
ings in  the  said  last-mentioned  actions,  pro- 
vided he  were  allowed  to  amend  his  decla- 
ration in  the  first  action  without  pnyment  of 
costs. 

On  the  8th  of  July,  it  was  ordered  by  the 
Court  of  King's  Bench — That  the  lessors  of 
the  plaintiff  in  the  first  action  should  be  at 
liberty  to  add  another  count  to  the  declara- 
tion, laying  the  demise  on  a  later  day,  and 
that  the  record  in  such  action  should  be 
amended,  so  as  to  make  it  consistent  with 
the  day  of  the  demise ;  and  that  the  defen- 
dant should  plead,  so  as  to  take  the  cause 
down  for  trial  at  the  next  assises ;  that  a 
rule  for  changing  the  venue  to  the  county  of 
Somerset,  and  the  former  rule  of  reference, 
should  stand ;  and  that  if  the  lessors  of  the 
plaintiff  should  recover  a  verdict  upon  the 
new  demise,  they  should  be  entitled  to  have 
a  writ  of  possession,  and  recover  posaesum 
of  the  premises;  and,  if  the  defendant 
should  obtain  a  verdict  on  the  original  de- 
claration, he  should  have  the  costs  of  the 
action :  and  that,  upon  the  above  terms,  the 
proceedings  in  the  two  last  actions  shonU 
be  stayed. 

The  trial  had  been  appointed  to  take 
place  at  Somerset,  upon  a  suggestion  that 
It  would  be  difHcult  in  Cornwall  to  oblaiik 
an  impartial  jury  on  the  matter  in  dispute. 
The  witnesses  were  in  attendance  at  Sooier- 
set,  at  the  last  assises,  but  the  trial  was 
postponed  on  account  of  the  illneu  of  the 
Judge.  The  coats  thus  occasioned  were 
very  heavy.  The  lessors  of  the  plaintiff" 
having  now  commenced  a  new  ejectment  in 
this  Court  fi>r  the  recorery  of  the  tame 
premises — 

Mr.  Serjeant  fVildef  on  a  former  day, 
obtained  a  rule  nitt  to  stay  the  proceedmgs 
thereui. 
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Mr.  Serjeant  Ludhn  and  ftfr.  Serjeant 
MerewelMer  shewed  cauie. — The  Court  will 
not  interfere  to  stay  a  second  ejectment 
where  the  merits  have  not  been  tried  in  the 
6rst*  lest  injaitice  should  be  done  :  Coxv* 
Ckubb(l%  Cookev.  Dobreeii).  In  a  note 
to  the  case  of  Doe  d.  Walker  v,  Sleventim 
(8),  It  it  said—"  The  practice  of  the  two 
eourts  as  to  ataytog  proceedings  in  other 
aetiona  by  the  same  ^aintiff  for  the  same 
caase,  seems  to  differ  thus  ftr,  that  the 
Court  of  King's  Bench  stays  proceedings 
tBl  Ae  eosts  of  the  former  action  are  paid, 
wbei<eTer  the  plaintiff's  proceedings  appear 
to  be  vexatious ;  bat  the  Court  of  Common 
Pleas  never  interferes  unless  the  merits  of 
the  case  have  been  tried  in  the  former  ac- 
tbn.  See  fVegton  v.  WUhere  (8  Term  Rep. 
611),  Moulton  q.  t.  V.  Bingham,  and  BaU- 
win  V.  Richards  (2  Term  Rep.  511,  n.X 
ibr  the  practice  of  the  King's  Bench ;  and 
Cox  r.  Ckubb  (i  W.  Blac.  809),  and  Cooke 
r.Dobree  (1  H.Blac.  10),  for  the  practice  of 
the  Common  Heas :  also  HuUoek'e  Law  of 
CoMts,  p.  488  to  487."  In  Chatfield,  de- 
wnkn^aU ;  Souter,  tenant  (4\  this  Court  re- 
fosed  to  stay  proceedings  in  a  writ  of  right 
nttt  payment  to  the  tenant  of  the  costs  of 
an  ejectment  brought  fi»  the  recovery  of 
the  same  premises:  Mr.  Justice  Gasidee 
referred  to  the  note  in  Doe  d.  Walker  v, 
Stetenton*  Parkin  v.  Scott  (5)  is  distinguish- 
able from  this.  It  was  there  held,  that,  if 
a  plaintiff  discontiniie  an  action  stayed  in 
another  court  by  a  consolidation  rule, 
and  commence  an  action  against  the  same 
defendant  for  the  same  cause  m  this  court, 
the  Court  will  stay  the  ^oeeedings  until 
afker  de  trial  of  the  cause  mentioned  in 
the  coBsolidation  rule.  The  Court  dnre 
admitted,  "  that,  in  general,  it  waa  eompe- 
tent  ibr  a  ^aintiff  to  sue  in  one  court,  al- 
though aetioDs  were  pending  on  the  same 
subject  in  another ;  but  that,  in  the  present 
case,  there  could  be  no  other  object  in  view 
than  vexation,  since  the  plaintiff  could 
have  no  reasonable  hope  to  obtain  an  earlier 
trial  in  this  court  than  in  the  Court  of 
King's  Bench."   The  partiea  may,  at  all 

(1)  t  Sir  W.  BIic.  809. 
t)  1  H.  Blac.  10. 
3)  3Bo«.aeFal.K. 

(4S  10  B.B16on,  art;  s-cSBioff.  167. 
(5)  I  Tiont  565. 
Vol.  VIH.  CP. 


events,  be  allowed  to  elect  in  which  action 
they  will  proceed.  Besides,  this  is  a  totally 
different  action ;  it  is  brought  upon  a  dis- 
tinct demise. 

Mr,  Serjeant  Wilde,  in  support  of  his 
rule,  was  stopped  by  Uie  Court. 

Lord  Chief  Justice  71tR(2a/.~This  is  the 
case  of  an  cgectment  brought  in  this  conrt, 
whilst  another  ejectment  for  the  re<»>very 
of  the  same  lands,  that  are  here  contended 
for,  is  pending  in  the  Court  of  King's  Bench. 
Whilstproeeedings  are  pending  in  one  court, 
it  is  not  competent  to  a  party  to  bring  the 
same  sort  of  fictitious  action  in  another  court, 
more  particularly  where  they  are  in  diffe- 
rent counties.  The  matter,  however,  does 
not  stand  solely  on  that  dry  abstract  state  of 
proceedings.  The  rule  pronounced  by  the 
Court  of  King's  Bench  gives  certain  rights 
to  both  parties,  and  we  are  called  upon  to 
let  the  lessors  of  the  plaintiff  evade  that 
rule,  although  it  was  drawn  up  with  the 
consent  of  bf>th.  In  answer  to  the  observa- 
tion of  the  counsel  for  the  lessors  of  the 
plaintiff,  that  they  miglit  be  allowed  to  elect 
m  iriiich  suit  they  will  proceed,  I  say  that 
they  hare  already  made  their  election,  and 
therefore  are  now  too  late.  It  has  also  been 
said  that  the  present  action  is  not  brought 
for  the  same  cause  as  the  other  ejectment ; 
that  it  is  upon  a  different  demise :  but'it  is 
not  pretended  that  the  nime  quesitoii  will 
not  arise  in  both.  It  seems  to  me  that  the 
partiea,  by  consenting  to  the  rule  in  the 
Court  of  King's  Bench,  have  decided  for 
themselves,  and  that  we  should  be  looking 
only  to  the  interest  of  the  lessors  of  the 
plaintiff,  if  we  did  not  make  absolute  the  rule 
for  staying  the  proceedings  in  the  action  in 
this  court ;  but  I  think  it  should  be  Mith- 
out  costs. 

Mr,  Justice  Park. — I  never  saw  so  dear 
a  case  for  the  interposition  of  th^  Court 
After  the  counsel  on  both  sides  have  con- 
sented to  the  terms  of  a  rule,  an  application 
M  made  to  Lord  l*enterden  to  alter  it,  and 
he  refushg,  an  attempt  is  made  to  evade  it 
1^  brinnng  another  actiori  in  xhii  court. 

Mr.  Justice  Bosanquet  (6)< — I  am  of  the 
same  opinioi.    This  ejectment  is,  eonftas- 

(6)  Mr.  Juttice  Gtnle*  wu  engaged  in'  the  ctOM 
while  at  the  bar,  md  Uienfbre  took  no  part  ia  Uw 
decitton, 
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edlj  brought  for  the  purpose  of  evading 
the  rule  in  the  Court  of  King's  Bench.  The 
action  of  ejectment  it  a  fictitious  proceeding* 
therefore  peculiarly  under  the  juriidiction 
«r  the  Court. 

Smle  ahioliUe,  wUkaU  m$tt. 


SO.  •> 
.12.  S 


Lowa  0.  OAaDHaa. 


1830 
Feb 

Amendment — q/*  proeeu. 

The  Court  mill  permit  a  writ  to  he  amend- 
ed xhere  there  are  not  Jifteen  daj/s  betvxen 
the  te$te  and  tke  reUan* 

Mr.  Serjeant  Wilde,  on  a  former  day,  ob- 
tained a  rule  calling  on  the  plaintiff  to  shew 
cause  why  the  capiat  ad  retpondendam  issued 
in  this  case  should  not  be  set  aside  for  irre- 
gularity, there  not  being  fifteen  days  be- 
tween the  teste  and  the  return.  He  relied 
on  Mkimtom  v.  TaylorCl),  and  Whale  v. 
f^ler{2). 

Mr.  Seryeant  Joaei,  who  now  appeared  to 
ihew  eauae*  lubmitted  that  the  practice  was 
to  idlow  the  party  to  amend.  He  cited 
Bounkier  v.  WUtte{S),  Davit  t.  Omen  {4), 
and  Carty  v.  Ashley  (5). 

Lord  Chief  Justice  Tindal  at  first  said 
that  the  proper  course  would  be  to  allow  the 
plaintiff  to  amend  the  writ  on  payment  of 
coats ;  but  subsequently  the  amoidmenk  vras 
allowed  without  coita. 

Ride  aeeordmgltf  (6). 


EVSSSLL  e.  DtCKWN. 


18S0.  1 
Feb.  IS.  ( 

Evidence — Sker^*s  &oo£. 
Tke  Court  will  not  take  Judicial  notice  tf 
an  nbry  i»  the  tkmr^**  boA, 

Mr.  Serjeant  Jones,  on  the  part  of  one  of 
the  bail,  moved  to  act  aside  a  judgment  en- 
tered uptm  a  cognoTit  given  by  the  principal 

(1)  *  wa«.  nr. 

(9)  1  H.  BIsc  fft. 

(3)  1  a  Blae.  291. 

(4>  lB«».&F«I.34t. 

(3)  SSuW.BUc9l0;       3  WUa.  454. 

(6)  Sea  AaoByMasy  put,  p.  151. 


with  the  consent  of  the  bail,  and  the  sub- 
sequent  proceedings  against  the  bail,  fur  ir- 
regularity. The  afiidavk  stated,  that  the 
damages  laid  in  the  declaration  were  300/. ; 
that  ^e  cognovit  was  given  for  fiOOi.,  sub- 
ject to  a  defeasance  that  no  judgment  should 
be  entered  up  thereon*  unless  in  defanlt  of 
payment  1^  the  defendant  of  250/.  *17«. 
and  S8/.  ISs.  on  a  day  therem  nmned ;  and 
that,  by  the  ea.  Mt.  ^os  appeared  by  an  entry 
m  tht  book  kept  at  the  iffice  of  the  skerifj, 
the  sheriff  waa  eommanded  to  take  the  de- 
fendant for  404/.  Us.  The  learned  Ser- 
jeant submitted  that  the  cognovit  could  not 
be  extended  to  a  sum  exceeding  the  da- 
mages laid  in  the  dedaration ;  and  that  the 
sum  specified  in  the  ca.  sa.  ought  to  have 
been  the  real  sum  to  be  levied,  or  abonld 
a^ree  with  the  sum  mentioned  in  the  cogno- 
vit; neither  of  which  it  did  in  fact  agree  with. 

Mr,  Serjeant  Wilde  shewed  cause. — ^The 
ea.  sa.  ia  not  aufficiently  before  the  Cetnt ; 
the  affidavit  atatea  merely  an  entry  in  the 
sheriff 'a  book*  which  ia  not  evidowe :  the 
writ  itself  should  have  been  shewn. 

Mr.  Serj^at  Jones,  in  aupport  of  bis  mlcw 
The  party  who  s^ed  the  judgment  baa 
his  own  judgment  and  writ,  and  can  best 
shew  whether  they  are  regular  or  not. 
When  bail  come  to  the  Court  for  relief,  it 
is  not  necessary  that  they  should  come  pre- 
pared with  the  strictest  evidence. 

lord  Chief  Justice  TindaL—The  ques- 
tion is,  whether  we  are  to  take  judicial  notioe 
of  the  sheriff's  book.  There  is  a  better 
mode  of  proving  the  writ.  It  was  easy  for 
the  parties  to  apply  to  the  officer  the 
court,  andiifth^  found  that  the  writ  waa  not 
retained,  there  would  then  have  been  a  prnitf 
,/bcie.case  for  reeeiring  the  sheriff's  book. 

The  rest  of  the  Court  concnrru^^ — 
Rule  sKseharged. 


ASCOCK  a.  mTOH. 


1830.  \ 
Feb.l«.  S 

Practice — Attachment  of  prwikge,  rttmm 

of 

An  attaekment  of  prtm/lt^e  audlr  rvAifa- 
nUr  ON  "  Wodaetday  nest  ^ter  Jifteen  daya 
of  St,  HiUtry,**  is  imegnktr. 
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Mr.  Serjant  Storht  on  a  fonnar  day,  ob- 
tained a  rule  calling  on  the  plaintiff  to  shew 
cause  why  the  writ  of  attachment  of  privi- 
lege should  not  be  set  aside  for  irregularity. 
The  irregularities  complained  of,  among 
others,  were,  that  die  writ  w«i  made  retum- 
aUe  "on  Wednesday  next  after-fifteen  days 
of  St.  Hilary,"  there  being  no  such  reuin^  - 
day ;  with  a  notice  to  the  defendant  to  ap- 
pear '*  on  the  Srd  of  January." 

Mr.  Sajeant  JtmeM  now  shewed  cause. — 
The  writ  of  attachment  of  privilege  must  be 
made  returnable  on  a  special,  and  not  oo  a 
general,  return  day.  Wednesday  the  3rd  of 
February  was  the  morrow  of  the  Purifica- 
tion; there  could  be  no  objecdon  to  Uie 
writ  being  made  returnable  on  that  day, 
provided  it  was  not  called  the  mwrow  of 
the  purification. 

.  iLord  Chief  JuMtke  Tlmdat.— There  would 
have  been  no  oljection,  if  it  had  been  stated 
thus: — "  Wednesday,  being  the  morrow  of 
the  Purification;"  that  would  make  it  a 
apecial  return:  but  here  a  new  return  day  ia 
introduced.] 

There  can  be  no  objection  to  describing 
the  day  as  "  Wednesday  next  afler  fifteen 
days  of  St.  Hilary,"  such  being  the  fact. 

As  to  the  notice — the  mistake  was  obvi- 
ous ;  the  defendant  could  not  possibly  be 
misled  by  it. 

.  Lord  Chief  Justice  Tindal.'-'Xt  seems  to 
me  that  the  writ  is  irregular  oo  the  first 
^und.  Certain  groeru  return  days  ara 
appoint.  It  has  always  been  the  practice, 
io  making  special  retarna,  to  reckon  by 
particular  days  until  a  general  return  day 
cmaea;  the  calculation  cannot  then  be 
carried  on  from  the  old  return  day.  Al- 
though these  returns  are  not  in  themselves 
very  important,  yet  it  is  important  that 
while  they  remain  they  sliould  be  observed. 
The  rest  of  the  Court  concurring-^ 

Rule  abtokite. 


1880.     )    DOB  d.  HOLT  AND  OTHB&S  0* 

Feb.  U.  $  »>E* 

Costs — Of  judgtaent  under  a  eognovit — 
Of  inquisition  by  sheriff  to  ascerUnn  the 
•murship  of  goods  tevied. 


J.  S,  mortgaged  to  the  iestors  of  the  pktt»- 
certain  premisest  by  way  of  security  for 
the  pigment  of  a  sum  due  on  a  cognotU^  and 
ihe  eesti  of  the  judgmentt  and  all  other  costs 
and  charges  wtmtsoever  attending  the  same; 
The  mortgagees  having  levied  tM  amouni  of 
thejitdgment,  the  as*ignee»,ef  J,  S.^  against 
whom  a  eommist'um  had  istved,  sued  them  for 
the  money  recevoedt  and  tdtlained  a  verdict ; 
6uf,  on  a  second  trial,  the  verdict  nas  for  the 
defendants,  J.  S.  proving  not  to  be  a  bank- 
rupt : — Held,  that  the  mortgagees  were  not 
entitled  to  claim  the  costs  of  this  action  as 
costs  attending  the  judgment  under  the  cog* 
nocif. 

On  the  levy,  J.  S.  gave  notice  to  the  sher^ 
that  the  goads  belonged  to  hknjwitly  witA 
another  person,  whereupon  the  sneriff  impan~ 
netted  a  jury  to  ascertain  the  fact,  who  found 
that  they  were  the  sole  property  of  /.  S, — 
Qucere,  whether  the  sheriff  was  entitled  to  eatt 
upon  the  parties  for  the  costs  of  the  inqui* 
sifiott— Semble,  not. 

One  Dalby,  being  indebted  to  Rebecc» 
Holt,  one  of  the  lessors  of  the  plaintiff,  gave 
her  a  cognovit  to  confess  judgment  for  857/.- 
1 6s.,  with  a  stay  of  execution  until  Novem- 
ber 1885.  Dalby,  seeking  further  time  to 
pay,  by  indenture  demised  the  premises  in 
ijuestion  to  Rebecca  Holt  for  a  term  of 
nine^-nine  years,  with  a  proviso  for  making 
Toid  the  indenture  on  payment  of  the  be- 
fine-mentioned  debt,  and  interest,  by  instal- 
menta;  the  first  instalment  to  be  paid  in 
August  18X6.  This  imlentore  also  con- 
tained a  covenant  by  Dalby,  that,  after  de- 
fitult  made  in  such  payment,  it  shotdd  be 
lawful  for  the  said  Rebecca  Holt  and  Robert 
Rees  to  eater  into  the  said  premises,  and 
quietly  possess  and  enjoy  the  same,  and, 
for  further  assurance  by  Dalby ;  it  was  de- 
clared that  it  should  be  lawibi  for  the  said 
Rebecca  Holt  and  Robert  Rees  to  enter  up 
judgment  on  the  said  cc^ovit  signed  by 
Dalby,  and  that  such  judgment  when  so 
entered  up,  shotdd  stand  and  be  as  a  secu- 
rity for  payment  of  the  said  sum  of  S571. 
18s,,  with  interest,  and  costs ;  and  that,  in 
ease  default  ahould  be  made  in  payment  of 
the  said  sum  of  SA7/.  18t.,  or  tlie  interest 
as  aforesaid,  or  any  part  thereof,  as  therein 
mentioned,  it  should  be  lawful  for  the  said' 
Rebecca  Holt  and  Robert  Reei  to  issoo; 
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execution  on  th^  said  jadgment,  and  there- 
under irotn  time  to  time  to  levy  until  the 
whole  of  the  said  sum  of  S57L  \8$.  and 
interest,  should  be  fully  paid  and  satisfied, 
together  witli  the  costs  of  such  judgment, 
all  other  co$ls  and  target  whaUoesaf 
aUending  the  tame. 

The  Hrat  instalment  due  on  tlw  cc^novit 
in  August  mt  beingfuUy  paid,  Rebecca  Holt, 
in  October  18S6,  issued  a  ji,fa.  under  the 
jud^ent  entered  up  tfaereoD  for  316/.  ISt. 
7<2.,  the  balance  doe.  Tfait  sum  was  levied 
by  the  sheriff,  and  paid  to  Rebecca  Holt. 
Dalby  having  given  notice  to  the  sheriff, 
that  the  goods  seized  belonged  jointly  to 
him  and  one  Deacon,  the  sheriff  impanneU- 
ed  a  jury  to  ascertain  the  fact.  The  ex* 
pense  of  that  inquiry  amounted  to  20^ 

A  commission  of  bankrupt  having  been 
issued  against  Dalby,  the  assignees  under 
that  commission  sued  Rebecca  Holt  for 
the  sum  levied  and  paid  to  her  by  the 
sheriff,  and  a  verdict  was  found  for  the 
former.  This  verdict  was  afterwards  set 
aside  and  a  new  trial  bad,  wherein  the  de- 
fendant, Rebecca  Holt,  by  whom  the  record 
was  taken  down  by  proviso,  had  a  verdict, 
which  was  afterwuds  confirmed  on  a  special 
case  by  the  Court  of  King's  Bench,  on  the 
ground  that  Dalby  was  not  a  trader. 

The  costs  of  the  second  trial  were  paid 
by  the  plaintiffs  (the  assignees);  but  the 
costs  of  the  former  trial,  together  with  the 
costs  of  taking  down  the  record  by  proviso, 
and  the  costs  of  the  inquiry  by  the  sheriff, 
tc^ther  amounting  to  £20/.,  remained  un- 
paid :  whereupon  the  lessors  of  the  plaintiff 
commenced  this  ejectment,  considering  these 
costs  as  cnU  and  ckargu  atlemUitg  iheptdg~ 
fMHl  for  whidi  Dalby  bad  demised  to  them 
tbe  premises  as  a  security. 

Mu  SajevU  mUe,  on  behalf  of  tbe 
tenant  in  possession,  who  bad  entered  into 
the  common  consent  rule  to  defend,  and  to 
whom  Dalby  had  conveyed  the  equity  of 
redemption,  on  a  former  day  obtained  a  rule 
calling  on  the  lessors  of  the  plaintiff  to  stay 
the  proceedings,  and  assign  tlie  premises  to 
bim,  on  the  ground  that  the  judgment  under 
tbe  cognovit,  and  all  costs  attending  the  same, 
had  been  discharged  by  the  sum  levied 
ilicreon,  and  the  payment  of  the  costs  of  the 
second  trial  in  the  suit  by  ibe  assignees  of 


Dalby.  He  submitted  that  tbeieotta  of  the 
former  trial  in  the  action  brought  by  parties 
who  ultimately  proved  to  be  strangers,  and 
having  no  claim  to  the  effects  of  the  mort- 
gagor, could  not  be  considered  costs  attend- 
ing tbe  judgment  signed  on  the  cognovit  t 
ami  that  tbe  coats  of  tbe  inquisitios,  whidi 
was  holdeu  by  the  sheriff  for  his  own  secu- 
rity, shoirid  be  borne  by  hiiHt  and  not  by  the 
mortgagor. 

Mr.  Serjeant  Taddy  now  shewed  cause.— 
The  jury  was  impannelled  by  the  sheriff  in 
consequence  of  the  notice  given  him  by 
Dalby  that  the  goods  seized  were  not  his 
sole  property.  **  Costs  and  charges  attend- 
ing the  judgment,"  must  necessarily  mean 
all  costs  mcorred.  in  obtaining  execution. 

Mr.  Serjeant  Wilde,  in  support  of  his 
rule. — ^The  sheriff,  consulting  his  ownsafety, 
thought  fit  to  call  a  jury  to  hold  an  inqui- 
sition touching  the  title  to  this  property. 
He  clearly  had  no  right  to  charge  any  one 
with  the  expense  attending  that  inquiry, 
then,  as  to  the  action  by  the  assignees  of 
Dalby,  the  lessors  of  tlw  {daintiff  hwe  no 
more  ri^t  to  diarge  him  mth  die  ooalSi 
than  they  would  have,  had  the  action  been 
brought  by  any  other  perscn :  the  chivi 
of  the  plaintiflb  proved  imlbunded* 

Lord  Chief  Justice  Ttndal, — It  seems  to 
me  that  the  costs  of  the  action  by  Dalby's 
assignees  are  not  costs  attending  the  ju^- 
ment.  As  to  the  costs  of  the  inquisitkin 
taken  by  the  sheriff,  I  think  it  should  be 
referred  to  the  Prothonotary  to  ascertain 
whetlier  any  and  what  part  of  that  ana 
should  be  paid  by  the  mortgagor. 

Mr.  Justice  Park. — I  think  that  the  sheriff 
was  not  entitled  to  make  any  demand  for 
the  costs  of  the  inquisition.  There  is  al- 
ways a  Judge  at  chambers  who  might  be 
applied  to  by  the  sheriff  for  an  indemnity. 

Mr.  Justice  QaseUe  also  observed  that 
he  thought  the  sheriff  not  entitled  Co  noake 
any  char^. 

JMoMalf;  lAe  costs  fas  to  Ilk 
mfnsition)  to  he  refirreA  to  tke 
ProtkoHOtarjf^ 
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Arbitration — Rtvoctd'um  of  authority. 

Where  the  plaintiff",  after  a  reftrtnee 
under  m  order  of  Niti  Pritu  ( not  made  a 
nUe  of  court )^  revoked  the  mUherUy  of  the 
oMtrator  before  the  areard  nrat  fRMr,  and 
pm  the  defindaM  notiee  tf  triml:—Tke 
Court  rented  to  vtay  the  proceediagt* 

By  an  order  of  Nisi  Prins  (not  made  a 
rule  of  court),  a  verdict  was  takeo  for  the 
plaintiRt  Bubject  to  a  reference.  After  the 
arbitrator  bad  heard  all  the  evidence,  and 
when  he  was  prepared  to  make  his  award* 
the  plaintiff  revoked  his  authority,  and 
gave  the  defendant  notice  of  trial  for  the 
iittingi  in  this  term. 

Mr.  SetjeatU  Taddtft  om  m  fonner  day* 
on  an  affidavit  setting  forth  the  Cacts,  ob- 
tained a  rule  nisi  to  stay  the  proceedings, 
on  the  ground  of  mala  jidee  on  the  part  of 
the  plauuiff. 

Mr.  Serjemt  WUde  and  Mr.  Serjeant 
jtndreme  newed  eanse.  on  an  affidavit 

stating  that  the  plaintiff  had  so  revoked 
the  arbitrator's  authority  in  consequence  of 
his  inability  to  procure  the  attendance  of 
certain  witnesses ;  and  they  submitted  Chat 
the  plaintiff  had  clearly  a  right  to  revoke 
the  authority  he  had  given,  at  any  time 
before  the  making  of  the  award. 

Mr.  Serjeant  Taddg  was  heard  in  sup- 
port of  his  rule. 

Lord  Chief  Jnttiee  Tindal—We  have 
every  ioclinatioii.  if  we  had  the  power,  to 
grant  the  applieatibn ;  but  we  see  none. 
The  law  gives  a  party  the  right  of  revok- 
ing his  authority  at  any  time  before  the 
order  of  reference  is  made  a  rule  of  court. 
If  this  be  done,  the  dread  of  an  attachment 
may  prevent  him  from  withdrawing  from 
the  reference.  The  plaintiff  might  fairly 
have  seen  difficulties  in  the  way  of  his  pro- 
ceeding before  the  arbitrator. 

The  rest  of  the  Court  concurring — 

Rule  dueharged. 


IfiSO.      )  Boon  AHD  AHOTHIft  V.  »»- 

Feb.  It,  i    mcoAT  axb  oncns. 

Costs — Where  nol.  pros,  entered. 

In  debt  on  a  bail-bond  agtmet  three  de^ 
feiidma*,  one  of  them  pleaded  hit  bankrupted 
and  cerl^aie,  whereupon  the  jMimtiff  entered 
a  nol.  pros,  at  to  him.  The  plaintiff  hadno- 
tieei^  the  bankruplejf  before  plea  pleaded  :~ 
Held,  thal,nolwithgtanding,thedrfendantwas 
»otenliUedtoooit*wuUrthe»EtiM,e.». 

This  was  an  -action  of  debt  on  n  bail- 
bond. 

Ob  a  former  day  in  this  term,  Mr.  Ser- 
jeant Ruteell  obuined  a  rale  calling  on  the 
plaintiff^  to  shew  cause  why  they  should  not 
pay  to  the  defendant  Middlecoat  his  costs 
of  this  action  under  the  statute  8  Elis.  c  2. 
s.  C  (I),  to  be  Uxed  by  one  of  the  Protho- 
notariee  of  the  coort.  He  fomded  his  mo- 
tion on  BR  affidavit  which  stated,  that,  after 
an  appearance  had  been  entered  in  the  ac- 
tion for  the  defendant  Middlecoat,  notice 
was  given  to  the  plaintiffs'  attorney  that  be 
had  been  bankrupt  and  had  obtained  his 
certificate,  and  the  latter  was  requested  to 
discontinue  the  action  as  to  the  defendant 
Middlecoat ;  that,  nevertheless,  a  declara- 
tion was  delivered  in  May  last,  to  which 
Middlecoat  pleaded  in  bar  his  bankruptcy 
and  certificate  ;  that,  on  the  plaintiffs'  being 
ruled  to  reply,  they  filed  a  replication  to  the 
pleas  of  the  other  defendsnts,  and  entered  a 
nolle  proiequi  as  to  Middlecoat. 

Mr.  Serjeant  WUde  now  shewed  cause- 
In  Cooper  v.  (ji),  and  Jackson  v. 
Chambers  {S),  the  Coart  held  the  defendant 
entitled  to  costs  on  a  m>lte  prosequi.  But  in 
Harewood  Matthews  (4i),  in  assumpsit 
against  two,  one  of  them  irieaded  his  bank- 
ruptcy, and  the  plaintiff  entered  a  noUe 
prosequi  as  to  him,  and  proceeded  to  trial 
and  obtained  a  verdict  against  the  other, 
who  had  pleaded  the  general  issue — the 
Court  of  King's  Bench  held  that  the  fonner 
was  not  entitled  to  his  costs.  Here,  the 
plea  of  the  party  is  not  a  plea  shewing  that 

(1)  Which  giTM  a  defnidiDt  hii  cMit  io  case  t 
pmatiff  after  deolaratkin  M&en  a  Mil  t«  be  ductm- 
ttnaed,  or  otherwiae  be  aoMuilad  in  the  aclien. 

(2)  3Tenn  Rep.  511. 

(3)  8TauDt.643. 

(4)  Tidd's  Fr.  (9tb  edit.)  961. 


Digitized  by 


150 


COURT  OF  COMMON  PLEAS: 


lie  was  newt  liaUe  at  all  on  Uie  bond,  but 
it  is  a  defeace  vhicli  he  might  or  mi^t  not 
have  set  up,  at  his  option.  The  distinction 
seems  to  be  where  tlie  plea  shews  that  the 
plaintiff  never  had  a  right  of  action  against 
the  party,  as  in  Cooper  v.  T^Mt  where  the 
defendant  was  an  infant.  In  the  present 
instance,  the  action  could  not  have  been 
brought  agaioat  two  defendants;  it  must 
have  been  either  against  one  or  three,  the 
bond  being  joint  and  aeFeral.  In  JacisoH 
T.  Cka^iert,  the  mdle  fmtequi  was  entered 
without  any  apparent  cause.  Besides,  that 
was  trespass.  In  the  case  of  a  joint  .con- 
tract, one  party  being  an  inftnt,  both  must 
be  sued, — leaving  the  infant  to  plead  hia  in- 
fancy,— and  then  a  fresh  action  brougbt 
against  the  adult. 

Mr.  Serjeant  RusseU,  in  support  of  his 
rule. — In  Cooper  v..  Tiffin  the  Court  said, 
'*  that  the  case  of  a  noUe  protequi  could  not 
be  distinguished  in  reaaon  from  that  of  a 
discontinuance,  for  that  in  this,  as  well  as  in 
that,  the  party  might  afterwwda  commence 
another  action  for  the  aame  cause ;  and  that 
the  practice  had  been  to  give  costs  to  such 
cases."  In  Jaektom  v.  CAomiers  the  defen- 
dant bad  costs.  The  true  application  of 
that  caae  is  sliewn  by  ffarewood  v.  Mat* 
tkem  ,*  the  question  is,  whether  the  plaintiff 
went  on  with  knowledge  of  the  non-liability 
of  tlie  defendant.  Here  the  fact  of  the  de- 
fendant Middlecoat's  bankruptcy  and  certi- 
ficate .was  communicated  to  the  plaintiff 
before  the  plea  waa  pleaded. 

Lord  Oue/Juitice  TmdaL—l  think  this 
case  is  not  within  the  principle  of  the  8  Eliz. 
c  2.  s.  t.  That  atatute  gives  a  defendant 
costs  in  case  the  plaintiff  after  declaration 
suffer  the  suit  to  be  discontinued,  or  be 
otherwise  nonsuit  in  the  action.  It  has 
been  held  that  a  nolle  protect  is  in  certain 
cases  within  the  principle  of  the  statute. 
This  is  a  joint  contract ;  die  action  was  ne- 
cessarily brought  against  all  the  defendants. 
I  do  not  dispute  the  authority  of  the  caae 
of  Jackson  v.  Chambers,  but  I  think  this 
case  is  decided  by  Harewood  v.  Mattltentt, 
where,  in  assumpsit  against  two  defendants, 
on  a  plea  of  bankruptcy  by  one,  and  a 
noUe  prosequi  as  to  him  and  a  verdict  against 
the  other  defendant,  the  Court  of  King's 


Bendi  refused  to  allow  the  former  his 

Mr.  Justice  Park. — The  ease  may  be 
very  different  where  there  is  only  one  de- 
fendant, and  the  whole  cause  is  stayed.  The 
ease  of  Harewood  v.  Mattkmt  seeou  to  me 
to  apply. 

The  rest  of  the  Coart  concnrring — 

Ride  discharged. 


1830.  > 
Feb.l«.j 

Practice— Tftfe  of  Writ. 

A  writ  tested  in  thie  court,  "  Sir  Nicho- 
las Tindal,  Knight"  instead  of"  Sir  Nieho- 
lat  Conyngham  Tindat,  KniglU,"  is  irr^tUar, 
amdth9  Cowrt  mil  §et  aside  the  set  nice* 

Mr,  SeijeaiU  WUde,  on  a  former  day, 
obuined  a  rule  ftt«i  to  set  aside  the  service 
of  the  process  in  this  cause,  on  the  groiud 
of  an  irruularity  in  the  teste,  whidi  waa 
thus—"  Witness,  Sir  Nicholas  Tindal,  Km." 
omitting  oneof  the  learned  Judge's  christian 
names — ^"  Cooyngham."  He  mentioned  a 
case  in  the  time  of  the  late  Lord  Chief  Jus- 
tice, where  a  wriuested,  "  Sir  William  Best, 
Knt."  omitting  Draper*"  was  hdd  irre- 
gular, and  set  aside. 

Mr.  Serjeant  Taddg  shewed  cause. — He 
submitted  that  this  was  not  such  an  irregu- 
larity as  would  induce  the  Court  to  grant 
the  prayer  of  the  motion,  particularly  as  the 
application  was  not  to  set  aside  the  writ  itsd( 
but  only  the  service ;  for  tliat  the  defendant 
had  every  .information  which  waa  necessary 
as  to  the  place  of  appearance.  He  referred 
to  ^eel  V.  CampheU{l),  where,  on  a  motion 
to  set  aside  proceedings  on  the  gronnd  of 
an  irregularity  in  the  English  notice  at  the 
foot  of  the  common  process — the  writ  beio^ 
tested  on  the  28th  of  November,  49  Geo.  3, 
returnable  in  eight  days  of  St.  Hilary,  and 
the  notice  requiring  the  defendant  to  appear 
on  the  20th  of  January  1808 — the  Court 

(1)  1  TiBBt.  4t4. 
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•aid,  "  that*  as  the  notice  waa»  to  appear  at 
tbe  re  I  urn  of  the  writ,  which  nat  tested 
subsequently  to  January  1808,  no  man 
eould  undefBtand  it  to  require  an  appearance 
m  January  1808.  The  defendant  must 
know  that  his  appearance  was  required  at  a 
future,  and  not  a  past  day.  It  was  there- 
fore an  immaterial  mistake  which  could  do 
no  harm ;  fori  what  other  day  eould  occur 
to  him  than  the  ISOth  of  January  1809?  It 
was  qnite  impossible  that  the  party  should 
not  nnderstand  that  to  be  uw  year  in- 
tcnded." 


Lord  Ck^f  JuiHct  TWbA— Tbe  serrice 
anHt  be  set  aside. 

(t)  Tb0  plttntiffaftamrdshkd  la^n  t*  uneadp 
wludk  CKitad  Miine  MDpriM.  foimorlj  UMitd- 
neats  were  only  alloirad  wheie  dtere  was  "soine 
thiag  to  smeod  by bat  tbk  doetilne  seeBS  now 
aeany  eqdoded,  tail  ia  meet  iaetaneee  unendmenls 
an  andeia  order  to  awet  tbe  jnrticeof  tbe  case; 
tbey  are  only  refiMed  where  tbe  iatereats  of  tbird  per- 
■ou— bul,  for  iniianca  latenene.  See  Lotra  & 
GaidB«r,a»t^  146. 


END  OF  HILARY  TERM,  1830. 
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Easter  Term,  11  Geo.  IV. 

IT  IS  ORDERED  by  the  Court,  that,  in  future,  in  Hilary  and  Trinity  Terms,  no 
Motion  for  a  new  Trial  shall  be  heard,  unless  such  Motim  be  actually  made  witlun 
the  first  four  Days  of  each  of  the  said  Tenw. 

N.  C.  TINDAL, 
J.  A.  PARK. 
S.  OASELEE. 
J.  BOSANQUET. 
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1 830.  V  I'ANt'B,  A98IGKEB  OP  BHSPHEBD, 
April  29,  )  INSOLVEBT    DEBTOB,  P, 

WTATT, 

Insolvent  Act — Conttructwn  of. 

The  I6/A  tectum  oftbt  Insolvent  Debtors* 
Act^  7  Geo.  4.  c.  57,  iy  wAtcA  it  is  provided 
that  **  the  provisional  assignee  mag  sue  in  his 
OHM  fume,  if  the  Court  shall  so  orders  for 
the  recovering,  the  estate,  ^c,  ^  tke 
msolvenl,"  is  only  affirmative  <f  the  primA 
facie  right  to  sue  conferred  upon  the  provi- 
riono/  atngnee  by  the  assignment. 

This  was  an  action  of  trover  brought  by 
the  provisional  assignee  of  the  Insolvent 
Debtors*  Court,  for  the  purpose  of  trying 
the  validity  of  a  commission  of  bankrupt 
that  had  previously  issued  against  the  in- 
solvent. The  action  was  brought  under  the 
following  order  of  the  Insolvent  Debtors' 
Court : — 

**  Punuant  to  the  act  for  the  nlief  of  in- 
8olv«iit  debtora  in  England : 

"  The  Court  for  the  relief  of  Insolvent 
Debtora,  on  the  9th  of  December,  1828 

"  In  the  matter  of  the  petitioD  of  Tfao- 
mai  Shepherd,  an  msolvent  debtor,  lately  a 
priaoner  in  the  Kio^s  Bench  Prison  : 

"  Upon  application  of  the  said  insolvent 
debtor,  and  on  reading  his  affidavit,  and 
Vei.  vni.  CP. 


also  on  reading  the  consent  of  li^nry 
Dance,  gentleman,  provisional  assignee,  it  is 
ordered  that  the  said  provisional  assignee, 
upon  receivinga  satisfactory  indemnity,  bu  at 
liberty  to  permit  an  action  to  be  brought  in 
his  name  against  Andrew  John  Nash  and 
Thomaa  Wyatt  mentioned  in  the  said  affi- 
davit." 

The  form  of  the  commencement  of  the 
declaration  was  as  follows : — 

*'  Thomas  Wyatt  and  Andrew  John  Nasli 
were  attached  to  answer  Henry  Dance,  tlie 
plaintiff  in  this  suit,  and  provisional  assignee 
of  the  court  for  the  relief  of  insolvent 
debtors,  and  of  the  estate  and  effects  of 
Thomas  Shepherd,  late  of  Claremont  Row, 
Pentonville,  in  the  county  of  Middlesex, 
heretofore  an  insolvent  debtor,  and  dis- 
charged from  imprisonm«it  in  pursuance  of 
an  aa  of  parliamniC  made  in  the  seventh  year 
of  the  re^  of  hit  present  Majttty,  inti- 
tuled, 'An  act  to  amend  and  cmnolidate 
the  laws  for  the  relief  of  insolvent  debtors 
In  England,*  hy  an  order  of  the  same  court 
in  duu  behalf  duly  made,  of  a  plea  of  trea- 
pass  OD  the  case,"  &c. 

In  his  schedule,  the  insolvent  stated  him- 
self to  be  a  bankrupt;  in  his  petition  pre- 
sented to  the  Court  for  his  discharge,  be 
also  stated  himself  to  have  been  duly  de- 
clared a  bankrupt ;  and  on  his  comii^  up  to 
X 
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be  hetrd,  such  of  bit  creditors  as  had  proved 
their  debts  under  the  commission,  were  not 
allowed  to  oppose  his  discharge. 

The  cause  was  tried,  before  Lord  Chief 
Justice  Tindal,  at  the  Sittings  at  Westmin- 
ster afVer  last  term. 

The  fact  of  the  trading  was  left  to  the 
jury.  It  appeared  that  the  insolvent  went 
to  India  in  1817)  and  then  traded;  and  that 
he  returned  in  1825,  for  the  purpose  of 
settling  with  his  creditors. — There  was  no 
proof  of  hit  having  traded  since  that  period. 

His  Lordship  said,  that,  if  the  bankrupt 
were  once  proved  to  have  been  ■  trader,  it 
was  UKumbent  on  the  plaintiff  to  shew  diat 
he  bad  ceased  to  be  so ;  but  that  whether  or 
not  be  had  so  ceased,  was  a  question  for  the 
jury. 

The  jury  found  for  the  plaintiff. 

Mr,  Serjeant  Taddy,  on  a  former  day, 
moved  for  a  rule  nm  that  this  verdict  might 
be  set  aside  and  a  nonsuit  entered. — ^The 
1 6th  section  of  the  Insolvent  Debtors'  Act, 
7  Geo.  4.  e.  57,  provides,  that  "  the  provi- 
sional assignee  may  sue  in  his  own  name» 
if  the  Court  should  mo  order,  for  the  recover- 
ing, obtaining,  and  enforcing  of  any  estate, 
debis,  effects,  or  rights  of  any  prisoner." 
The  pUuntiff  has  not  brought  himself  within 
the  authority  given  by  the  statute ;  the  sec- 
tion says  that  "the provisional  aasignee may 
me  in  his  own  name,"  whereas  the  terms  of 
the  order  are,  that  be  shall  "  be  at  liberty 
topermU  an  action  to  be  brought  in  his  name," 
leaving  it  in  the  discretion  of  the  assignee 
whether  lie  shall  or  shall  not  allow  the  ac- 
'  tion  to  be  brought  in  bis  name. 

Besides,  the  action  is  brought  for  the 
purpose  of  trying  the  validity  oTa  commis- 
sion of  bankrupt,  that  is,  to  try  the  propriety 
of  the  act  of  another  jurisdiction ;  and  that 
after  the  InaoWent  Debtors'  Court  had  ad- 
mitted the  party  to  retref  under  the  descrip- 
tion of  a  person  duly  declared  a  bankrupt, 
and  had  refused  to  allow  htm  to  be  opposed 
by  creditors  who  had  proved  their  debts 
ttnder  the  commission.  From  the  language 
both  of  the  Insolvent  Debttna*  Act,  and  of 
the  Bankrupt  Act,  it  is  dear,  that,  where 
these  two  jurisdictions- clash,  the  legislature 
gives  the  preference  to  the  commissioners 
of  bankrupts^  The  ISth,  Hth,  and  64th 
sections  of  the  7  Geo.  4.  c.  57,  and  the  eth  of 
the  6  Geo.  4.  c  16,  clearly  shew  this :  by  the 


first  of  these  clauses,  the  fiUng  of  die  petition 
is  declared  to  be  an  act  of  bankruptcy ; 
and  by  the  last,  the  fiUng  of  a  declaration  of 
insolvency  in  the  office  of  the  secretary  of 
bankrupts,  is  likewise  declared  an  act  of 
bankruptcy. 

The  finding  of  the  jury  on  the  question 
of  trading  waa  contrary  to  the  evktoioe. 

Cur.  mdt. 

Lord  Chief  Juttiee  Tindai  now  said— The 
Court  have  looked  into  some  authorities  oo 
the  subject,  and  are  of  opinion  that  the  rale 
ought  «iot  to  be  granted.  The  objectioiis 
resolve  themselves  into  three : — 

First,  that  the  plaintiff  had  no  authoritT 
to  sue,  because  be  had  not  brought  himseff 
within  the  language  of  the  act.  But,  inas- 
much as  all  the  rights  of  the  insolvent  are 
vested  in  the  assignee  by  the  assignment 
made  to  him  by  the  insolvent  himself,  %e 
think  that  tlut  gives  him  a  prtai4  /acie  au- 
thority to  sue,  and  that  the  language  of  the 
1 6th  section  ia  only  affirmative,  and  does  not 
take  away  such  ^rimd  facte  right  to  sue.  It 
seems  that  that  is  the  construction  put  upon 
these  words  by  the  Court  in  Doe  d*  Clark 
V.  iSlpencer^l).  There,  upon  an  application 
for  a  nonsuit  on  the  ground  that  it  was  not 
shewn  that  the  action  waa  brought  with  the 
approbation  of  one  of  the  comnusaimiersiy 
and  the  consent  of  the  major  part  in  value 
of  the  creditors,  or  the  order  of  the  Insol- 
vent Debtors*  Court,  the  Court  held  that 
such  proof  could  not  liave  been  required  at 
the  trial.  It  seems  to  me,  therefore,  that 
there  is  no  reason  why  we  should  vary  from 
the  decision  of  the  Court  in  that  case  ;  for 
although  the  question  arose  there  on  a  dif- 
ferent statute  from  the  present,  yet  the 
words  of  both  are  the  same. 

The  second  objection  is,  that  it  ia  not  to 
be  presumed  that  the  Insolvent  Debtors* 
Court  can  institute  proceedings  against 
commissioiwrs  of  bankrupt.  It  is  enough 
to  say,  m  answer  to  that  argument,  that  it 
aasumes  the  party  to  be  a  bankrupt.  Aaaum- 
in^  the  very  point  ia  dtsputr,  can  ba  no 
ground  for  an  objection  to  the  validi^  of  the 
right  to  sue. 

The  third  objection  is,  that  there  was  no 
proof  of  a  cwtinued  trading.    Magg*  t. 

(I)  ilB.Hoon,r|  i.c.SBia|^S0S^4]«wJ. 

CP.S8. 
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Ifunt{9)  decided  that  the  act  of  bankruptcy 
must  have  been  committed  snbsequently  to 
the  passing  of  the  statute  upon  which  it  is 
founded.  The  same  rule  applies  to  the 
trading.  The  case  was  left  to  the  jury,  and 
there  seems  to  us  to  be  no  reason  to  differ 
with  them  in  the  conclusion  they  have 
come  to. 

Rule  refuted. 


UAXm  V.  BSBXaAU. 


1880. 
April  29 

Costa — SeewrUjf  for,  by  infant  plamtiff. 
Whu^  an  Mmt  med  by  «  prodiem  amy, 

Mg^etUd,  the  Comi  ordered  him  to  give  se- 
ewnly  fbr  eoett, 

Mr.  Serjeant  Wilde,  in  the  last  term  ob- 
tained a  rule  msi,  on  the  part  of  the  defen- 
dant, that  the  plamtiff,  an  infant,  should  give 
security  for  costs,  or  that  the  appointment 
of  gnardian  might  be  disallovred,  on  the 
ground  that  he  was  an  irresponsible  person, 
and  made  guardian  for  the  purpose  of  fraud. 

Mr,  Serjeant  Andremrnow  ahtwed  cause 
(1). — He  submitted,  that  the  giving  secu- 
rity for  coats  was  not  a  matter  of  coarse  ; 
and  ha  referred  to  the  case  of  Morgan  v. 
Swmt  (S,)t  where  Uiis  Court  refUaed  to  re- 
quire the  plamtiff  to  give  seenrityfin'  costs, 
although  it  was  sworn  that  he  waa  inaolvent 
and  that  the  action  waa  brought  in  hia  name 
for  the  benefit  of  a  third  party,  who  alone 
was  beneficially  interested  in  the  result 

Mr,  Serjeant  Wilde,  to  support  of  his 
role. — The  prochein  amy  is  appointed  by  the 
Court  They  will  not,  therefore,  suffer  sueh 
iqppwDtnient  to  be  made  a  vehicle  of  fraud. 

(t)  It  B.  Moon ;  s.  &  4  Btog.  fit ;  5  Uw Joora. 
CP.  ISO. 

(1)  An  objection  wu  taken  to  tbe  sffldarit  on 
wueb  the  role  was  obtuned.  Tbe  jtuatwaatbaa: — 
"  Sfrom  at  my  cbamben,  Serjeant's  Inn,  London,  &c. 
Bjf  th»  Cnirt."  Tbe  affidarit  wae  intended  ta  hire 
been  awom  at  chanbera,  but  waa  in  fact  awom  in 
coort.  when  tbe  olHcer,  witboat  nottdng  the  fonn  of 
the  jaral,  aifned  it  in  the  oaoal  way.  Bnt,  on  the 
Coeit  inliatatittg  that  they  would  enlarge  the  rale,  in 
Older  to  gire  tbe  defendaat  an  (q>portunitr  of  rectifj- 
ing  the  miatalte,  the  objectkm  waa  waired. 
(t)  r  B.  Moore.  544. 


The  case  of  an  infant  li  an  exception  to  the 
general  ride  relative  to  the  security  for  costs. 
In  Doe  d.  Selby  v.  Aleton,  on  an  applica- 
tion for  security  for  costs,  Mr.  Justice  Boi- 
ler said (3) — "There  are  only  three  in- 
stances in  which  the  Court  will  interfere  on 
behalf  of  a  defendant,  to  oblige  the  plaintiff 
to  give  security  for  costs— first,  when  an  in- 
fant sues,  the  Court  will  oblige  the  preeAew 
amy,  or  guardian,  or  attorney,  lo  give  secu- 
rity for  tbe  costs— eecnndly,  when  the  plain- 
tiff resides  abroad  (4}— -and  thirdly,  where 
diere  has  been  a  former  ejectment. 

Per  Ckriam— The  defendant  is  entitled  to 
security. 

RHUahi<}kUe{5). 

(S)  1  Tenn  Rep.  49S. 

(4)  See  Pny  e.  Edie.  1  Term  Rep.  tfi?— Gsaso- 
Ibrd  V.  T^vy,  t  H.  Blac.  118 — Dnrj  v,  Johnaon,  13 
Price,  489— De  Mame&bv.  Jackson,  13  Price,  603 ; 
and  tbii  though  be  ane  la  executed  (Chenfiere. 
Finoia,  3  B.  Moore.  60t,  a.a  1  Brod.  &  Kng.t7r}. 
So,  aeourity  it  required  from  a  {diintiff  who  reridee 
in  Ir^and  (Fitsgarald  e.  Whitmore,  1  Term  Rep. 
862 — Mahon  v.  Martinez,  4  B.  Moore, 356 — Maloney 
V.  Smith,  1  M'Clel  &  Y.  tlS— limerick  and  Water- 
ford  Railway  Company  «.  Fraier.  1  H.&  P.  t3,  Hi  c 
4  Biog.  394.  6  Law  Jo«n.  CP.  9).  or  in  Scotland 
(M'Letn  s.  Anatin,  Sheriff  e.  Faiqoharsoa,  Slil)  «. 
M'I'er,lTidd'BFrac.579— Naylore.  Jow^.  10  B. 
Moore,  529).  But  it  aeema  that  the  appIioatiwiwiU 
Dot  be  granted  before  bail  ia  pat  in  (De  la  Preim  *. 
tbe  Dnke  de  Biron,  4Te^nRep.697)inor,innD»- 
ral.  after  plea  pleaded  (Aaonymona,  tChlL  Rep. 
150— Kasten  v.  Flaw.  1  M.  &  P.  30,  a.  e.  6  Uw  J. 
CP.  13 :  but  aee,  contri.  AnODymdoa,  t  Chit.  Rn. 
157),  or  fesue  joined  (Do  Bellou«.Lord  Watetpa^, 
1 D.  &  R.  348.  a^Anonymons.  5  Price,  610 :  bat 
aee  Barker  v.  Hargreavea,  6  T«m  Rep.  597  ),  or  no* 
tice  of  trial  giren  (Michel «.  Pireaki,  %  H.  Blac.  593 
— Waltera  v.  Frydiall,  5  £aat,  338— De  Mootellano 
«k  Oarciaa.  7  B.  Moore.  361,  h  c.  1  Biu.  67, 1  Law 
JoBm.C.P.  9— MoUar  V.  Oman,  3  TvM.  fl7fl— 
Steal  V.  La^,  S  TvbbL  373.  o.).  Unleaa  aoma 
apecial  naaon  be  asaigocd,  tbe  Coart  will  not  depart 
from  theae  general  mlea  (Do  Belloiz  r.  Lord  Water- 
park,  1 D.  &  B.  548.  n.).  Tbe  motioa  for  aeeari^ 
moat  be  made  promptly  after  tbe  defendant  is  ac- 
rpiainted  of  tbe  fact  (Doncaa  «.  Steot,  1 D.  fir  R. 
348,  a.«.  5B.& A.70«). 

(5)  See  Anooynuma,  1  Marsh.  4,  where  thia  Cooti 
refused  to  oblige  an  inlknt  plaintiff  to  ^tc  seeoriM 
forcoata;  and  YamoDthf .Mitchell.  tDow.ft  Rjl. 
4S3,  where  the  Court  of  King'a  Bench  baM  that  ao 
infant  who  aoee  hj  proehein  amy  need  not  give  aeCQ- 
ri^  forcoeta,  even  tboogb  the  latter  la  avqn  to  be 
iawTreaL  * 
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Variance  —hetmem  allegaliim  aiid  fmof, 

ThepUmtiff,  a fruU-brolcer,  fsat  embayed 
hu  J.  P.  to  ml  a  cargo  of  Jiruit.  Joe  tfc- 
y«uftiRf  repretented  to  J.  P.  Ikat  the  f^amtiff 
had,  with  a  vien  to  deteriorate  tie  taU,  re- 
ported in  the  tale-room  "  that  there  were 
three  or  four  vesseU  laden  mthjrmt  hetateen 
Gracetend  and  London,"  In  an  action  on 
tfie  case  for  special  damage  re$uUing  to  the 
plaintiff/rom  this  representation,  J,  P.  having 
discontinued  to  employ  /itnt^  the  declaration 
alleged  the  representation  to  have  been  that 
the  plaintiff  had  said,  *'  that  he  had  ihree  or 
four  vessels  laden  with  fruit  between  Graves- 
end  and  London :" — Held*  a  material  and 
fi^al  varianct. 

This  was  an  action  on  the  case  in  the 

nature  of  slander. 

The  tifBt  count  of  the  declaratioo  stated, 
that  .tlie  plaintiff,  before  Uie  tmw  of  the 
Gominitting  tlie  grieTaneea  by  theddendnt 
thereinafter  mentioned,  had  been  and  was 
a  fruit-broker,  and  the  business  of  a  firuit- 
broker  exercisi'd  and  carried  on  with  great 
credit  and  integrity,  to  wit,  at  London ;  that 
certain  oranges  of  and  belonging  to  certain 

Rersons  trading  under  the  style  or  6rni  of 
lessrs.  John  PirLe  &  Co.  had  recently 
before  tiie  committing  of  the  said  grieTaneea 
by  the  defendant  as  next  mentioned  been 
sold  and  disposed  of  for  the  account  of  the 
said  Messrs.  John  Pirie  &  Co.,  at  and  for 
certain  prices  unsatis&ctory  to  the  said  John 
Pirie  &  Co.,  to  wit,  at  &c.,  to  wit,  in  a 
certain  sale-room  or  premises  there;  and 
thereupon,  afterward^  to  wit,  on  &e.,  at  See., 
in  a  certa^i  disoonrae  which  the  defoidanc 
then  and  there  held  with  John  Pirie  (than 
and  there  being  one  of  the  persons  so  trading 
uhder  the  sud  style  or  ^rm),  of  and  concern- 
ing the  said  sales  of  the  said  oranges,  and  of 
aiid  concerning  the  cause  of  the  same  not 
having  fetched  better  prices,  the  defendant 
then  and  there,  maliciously  contriving  and 
intending  to  injure  the  plaintiff  in  the  way 
of  his  business,  and  to  deprive  bim  of  the 
confidence  and  good  opinion  of  the  said 
Messrs.  John  Pirie  ^  Co.,  and  to  cause  the 
last-mentioned  persons  to  lielieve  that  the 
said  plaintiff  lad  been  the  cause  of  the  same 
not  having  fetched  better  prices  on  the  oc- 


casion aforesaid,  did  then  Hid  there  ihlsely, 
deceitfully,  and  maliciously  pretend  and  re- 
present to  the  said  John  Pirie,  that  the 
plaintiff  had  circulated  a  report  in  the  sale- 
room when  and  where  ihe  said  oranges  were 
selling,  that  he,  the  plaintiff,  then  had  three 
or  four  veuelt  laden  tniA  oranget  be^feem 
Qranetend  and  London,  and  that  the  said 
report  had  injured  the  said  sale  of  the  said 
oranges  of  them  the  said  Messrs,  John  Pirie 
&  Co. ;  whereas  the  plaintiff^  in  truth  and 
in  fact,  did  not  circnlate  or  cause  to  be  cir- 
culated a  report  in  the  sale-room,  whoi  and 
wlwre  the  said  oranges  were  sellihgas  afiwe- 
said,  or  otherwise  howsoever,  that  be  the 

filaintiff  then  had  three  or  four  vessels 
aden  with  oranges,  or  any  vessel  or  vessels 
laden  with  oraiwe%  between  Gravesend  aad 
London ;  aad  whereas,  in  tmtli  and  in  fiut, 
it  was  not  reported  at  or  duiti^  the  said 
sale  that  the  plaintiff  had  three  or  fbnr  ves- 
sels laden  with  oranges  between  Gravesend 
and  London,  or  that  he  had  any  vessel  or 
veaseb  so  laden  asafMreaaid  betweMoGravw- 
end  and  London,  as  the  defendant  during 
all  that  time  well  knew :  By  means  of 
which  said  several  deceitftd  and  malicious  re- 
presentations and  pretences  of  the  defendant, 
the  said  Messrs.  John  Pirie  Sc  Co.,  then 
and  there  believing  the  same  to  be  true, 
were  tlien  and  there  induced  to  suspect  and 
believe,  and  did  in  fact  suspect  and  bdieve 
tlut  the  plaintiff  liad  maliciously  made  or 
autliorised  the  said  report  as  to  his,  the  plain- 
tiff's, havii^  three  or  four  vessels  laden  with 
oranges  betweoi  Gravesend  and  London, 
and  had  thereby  maliciously  prejudieed  the 
sud  sale  of  their,  the  said  Messrs.  John 
Pirie  -St  Co.*s,  said  orai^es,  and  had  been 
the  cause  of  their  not  having  feuded  better 
prices  oa  th«  occasion  afi>resBid,and  tbcr^y 
the  said  Mesurs.  John  Pirie  &  Co.  .were 
then  and  there  induced  to  diseontinve,  and 
did  in  fact  accordingly  then  and  there  dis- 
continue, and  hitherto  liad  ducootinued, 
deahng  with  the  plaintiff  as  they  theretofore 
had  been  used  to  deal,  aud,  but  for  the  pre- 
mises in  that  count  mentioned,  still  would 
have  dealt  with  him  in  the  way  of  his  busi- 
ness of  a  fruit-broker;  and  the  plaintiff  had 
thereby  lost  divers  profits  and  emoluments, 
to  wit,  to  the  amount  of  100/..  which  he 
otherwise  would  have  acquired  from  beiiw 
so  dealt  with  as  theretofore  by  the  said 
Messrs.  John  Pirie  &  Co. ;  and  uie  plaintiff 
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Ii^  !l)ee|i^-Wjia,by  mean^ofUiejiureiaiiei 
m.tbat  couu^  mentioned,  brooght  into  great 
scandal  and  discredit  in  the  way  of  his  said 
business,  and  had  been  and  was  thereby 

otherwise  greatly  injured  and  damnified,  to 
wit,  at  &c. 

At  tlie  trial,  before  Lord  Chief  Justice 
Tindat,  at  the  Sittings  at  Guildhall  after  last 
temi,  the  witnesses  proved  the  defendant 
to  have  given  out  tliat  the  plaintiff  had  said 
litat  there  mere  three  or  four  veuelt  laden 
mth  oranges  beimea  Oravetend  and  London, 
His  Lordship  thereupon  nonsuited  the  plain- 
tiff on  the  ground  of  this  variance  between 
Che  allegation  and  tlie  proof. 

4fr.  Sa^feamt  WUda  now  moTed  that  this 
nonsnit  might  be  set  aside  and  a  new  trial 
had. — In  such  a  case  as  the  present,  which 
is  not  an  action  of  slander,  it  is  not  necessary 
tliat  the  precise  words  should  be  proved ;  a 
much  greater  latitude  beii^  allowed  in  an 
action  on  the  case  for  the  special  damage. 
In  DUcham  v.  CAtru(l),  which  was  an 
action  on  the  case  against  the  prof>rietor  of 
a  stage-coach,  for  an  injury  sustamed  by  a 
passenger,  the  declaration  alleged,  that  the 
defendant  was  the  owner  of  a  stage-coach 
for  the  conveyance  of  passengers  from 
London  to  Blackheath,  and  that  the  phun- 
tiff  Iiad  agreed  to  become  a  passenger,  wad 
ihAt  the  defendant  had  agned  to  receive 
her  as  such  passenger,  to  be  cwried  firom 
London  to  Blackheath — the  Court  held  (2) 
that  this  contract  was  mere  inducement,  and 
that  it  was  not  necessary  to  prove  it  strictly. 
So,  in  Frith  v.  Gray{S) — cited  in  Ditcham 
V.  Chhis — in  an  action  on  an  agreement  by 
the  defendant  to  procure  the  plaintiff  a 
booth  at  a  horse-race  on  Barnet  Common, 
tlie  declaration  stated,  that,  there  being  to 
be  had  a  certain  entertainment  of  horse- 
racing  upon  Barnct  Common,  in  the  county 
of  Middlesex,  it  was  agreed  &c. ;  and  at  the 
trial  it  appeared  that  the  whole  of  Barnet 
Common  was  in  the  county  of  Hertford ; 
whereupon  it  was  objected  that  this  was  a 
variance— Lord  Mansfield  said,  thai  the  gist 
of  tlie  agreement  was  the  procuring  the 

(1)  1  M.&F.735}  S.C.  4  Biiig.706  ;  6  Law 
Joan.  CP.  176. 

(8)  Mr.  JunlicA  Park  being  the  Jddge  who  tried 
the  cause,  Mr.  Jnatice  Burrougb  htmg  absnt,  tad 
Mr.  Justice  Gawlee  ditseDtiBg. 

(S)  4  Term  Bep.  S6l,  n. 


booth  qpcm  Banet  Coamoa,  thM  it  ««■ 
pevfectly  immaterial  whether  Barnet  Cqm- 
nun  were  in  Middlesex  or  not,  and  there- 
five  that  those  words  in  the  declaraUon 
mi^  be  rejected.  And  in  Drewry  v, 
7*irtu(4}-^al80 cited  ini)i<cAai»v.  Chivis — 
proof  tliat  the  defendant's  boat  ran  down 
the  plaintiff's  m  the  Half-way  Reach  in  the 
Thames,  was  held  to  support  an  allegation 
that  the  boat  was  run  down  in  the  Trames 
near  the  Half-way  Reach ;  Mr.  Justice 
Buller  saying — "  This  is  an  action  upon  the 
case  for  misfeasance,  which  is  transitory  in 
ha  nature,  and  therefore  the  objection  ought 
not  to  prevail."  Here,  the  ground  of  the 
action  was  the  special  damage  resulting  to 
the  phuntiff  firom  the  misrepresentation  of 
the  defendant,  vis.  the  consequent  refusal 
of  Messrs.  Pirie  &  Co.  to  emfiloy  the  plain- 
tiff The  declaration  not  hemg  founded  in 
contract,  the  variance  cannot  be  material. 
The  allegation  resolves  itself  into  two  dis- 
tinct parts — first,  that  there  were  three  or 
four  vessels  laden  with  oranges  between 
Gravesend  and  London — secondly,  that  the 
plaintiff  had  said  that  they  were  his.  The 
first  part  contains  the  whole  of  the  iqjury ; 
the  second  contains  none,  £br  it  would  be 
quite  immaterial  whether  these  cargoes  be- 
longed to  the  plaintiff  or  not. 

Lord  C^ef  Jutttee  Tmdal. — It  appeared 
to  me  at  the  trial,  thai  this  was  in  substaqce 
and  effect  the  same  as  an  action  of  slander 
for  words  spoken  of  the  plaintiff  in  the  way 

of  his  trade,  and  consequently  subject  to 
the  ordinary  rules  which  govern  actions  for 
defamation  ;  one  of  which  is,  that  a  plain- 
tiff cannot  recover  on  proving  the  words 
spoken  to  be  less  injurious  and  defamatory 
than  he  has  alleged  them  in  bis  declaration. 
It  is  here  alleged  that  the  defendant  im- 
puted to  the  plaintiff,  that  he  had  said  in  a 
public  sale-room,  for  the  purpose  of  ren- 
dering the  sale  le^  available  to  the  vendor, 
that  "  he  had  five  or  six  vessels  laden  with 
fiiiit  between  Gravesend  and  Londtm." 
That  imports  that  he  reported  in  the  sale- 
room, a  fact  which  must  have  been  within 
his  own  immediate  knowledge.  The  wit- 
nesses called  to  sustain  that  allegation 
proved  that  the  words  spoken  by  the  de- 
fendant were,  that  the  plaintiff  said  that 
"  there  were  five  or  six  vessels  laden  with 
(4)  4  Tenn  Rep.  558. 
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fhiit  between  OraTesend  and  London."  I 
thought  at  the  trial  that  Aat  neceuarily 
imported  a  different  degree  of  malignity 
from  the  expression  alleged  in  the  decla- 
ration, vai  1  am  still  of  the  same  opinion. 
I  tiberefore  think  the  nrauuit  right 

Mr,  Juttke  Park.'— I  am  of  the  same 
o^nion.  I  am  not  disposed  to  quarrel 
with  the  decision  of  the  Court  in  DUckam 
T.  Ckiois,  but  I  diink  the  principle  of  Uiat 
case  very  different  from  the  present.  Here 
the  representation  stated  to  have  been 
made  by  the  defendant,  is  the  whole  gist  of 
the  action.  If  the  words  alleged  were 
tantamount  to  those  proved,  I  should  not 
think  it  necessary  that  the  proof  should  be 
perfectly  accurate ;  but  it  strikes  me  that 
the  assertion  of  a  fact  that  must  necessarily 
be  within  the  immediate  and  intimate 
knowledge  of  the  party  asserting  it,  is 
much  stronger  than  a  general  aasertion  of 
a  thiiq;  that  tibe  party  may  be  snF|K»ed  to 
be  less  accurately  informed  of.  It  there- 
fore seems  to  me,  that,  as  the  gist  of  the 
action  was  the  assertion  that  the  plaintiff 
had  represented  that  he  had  four  or  five 
vessels  laden  with  fruit,  and  the  proof  was 
of  the  assertion  of  a  general  representation 
that  there  were  four  or  Bve  vessels  laden 
with  fruit  in  the  river,  the  variance  was 
fatal,  and  the  plaintiff  rightly  nonsuited. 

Mr.  Justice  Qaselee. — It  certainly  makes 
a  very  material  difibrence  whether  a  party 
asserts  a  thing  as  being  within  his  own 
knowledge,  ot  merely  makes  a  general  as- 
sertion Ibat  is  not  so  immediately  within 
bis  knowledge.  If  the  variance  had  been 
only  in  the  number  of  vessels  alleged  to 
have  been  in  the  river,  or  the  like,  un- 
doubtedly that  would  not  have  been  a  fatal 
variance^  but  this  seems  to  me  to  go  to 
the  very  gist  of  the  action. 

Mr.  Justice  Bosanquet.- — I  am  also  of 
opinion  that  the  plaintiff  was  rightly  non- 
suited. The  allegation  is,  in  substance, 
that  the  defendant  represented  the  plain- 
tiff to  have  asserted  that  he  had  certain 
vessels  laden  with  fruit  in  the  river  ;  the 
proof  difibrs  in  a  very  material  circum- 
stance ;  it  is,  that  the  defendant  represented 
the  plaintiff  to  have  said  that  there  mere  in 
the  river  certain  vessels  laden  with  fruit. 
Thus,  the  allegation  is  of  a  representatioa 
false  within  the  party's  own  knowledge : 
the  proof,  of  a  r^reientation  in  general 


terms,  not  of  neeessl^  wttUn  his  tmmedkte 
cognizance.  I  Hmk  that  is  a  materiat  and 
variance. 

iUJerefiuei. 


Mayi.  }  «»«..WA«iiis. 


Mays 

New  Trial— Perscrss  emficf. 


Although  the  Court,  it  seenu,  wittgraaia 
new  trial,  where  the  verdict  it  perverse^  is  a 
cause  nherein  the  matter  m  dispute  is  behm 
20/.,  they  mil  not  grant  j/'  there  beeri' 
denee  on  both  ndee,  though  greatly  eStprO' 
portion^e. 

Mr.  Serjeant  Russell,  on  a  former  day  b 
this  term,  trioved  for  a  rule  nisi  that  the 
verdict  found  for  the  defendant  in  this  cao^ 
at  the  trial  before  Mr.  Baron  Vang^isi^  at 
the  last  Suflblk  Assises,  might  be  set  aside, 
and  a  new  trial  had,  on  the  ground  that  the 
verdict  was  perverse,  and  contrary  to  the 
direction  of  the  learned  Judge,  and  to  the 
evidence.  The  matter  in  dispute  was  under 
ftOl.t  but  the  learned  Serjeant  referred  to 
Freeman  v.  Price  (I),  where,  the  verdict 
being  perverse,  the  Court  of  Exchequer 
granted  a  new  trial,  although  the  damages 
were  less  than  iOt. 

Mr.  Justice  Park  turn  said,  that  he  had 
spoken  to  Mr.  Baron  Vaughan,  who  thought 
the  verdict  nUkerwron^,  but  said  that  there 
was  evidence  on  boUi  sides.  As,  therefor^ 
the  rule  could  only  be  granted  on  ^ymott 
of  costs,  the  Court  inclined  to  think  that 
the  rale  should  not  be  granted. 

RiUt  refitted. 


WUIALL  tr.  STUaOBS. 


1880. 
May  S. 

Practice— jS'i^geffaon  <^  tke  death  ei  a 
plaint^  assignee. 

Where  a  pttmUff'  atiignee  diest  the  nU 
for  entering  a  suggestion  of  the  fact,  and 
suhstifiUing  the  name  of  the  netvly'OppiniUed 
assignee,  m  purmnce  q/**.  67.  ^  m  6  Qee.^ 
4.  e.  16,  if  absolute  m  tiefaet  mtlaiiee. 

(1)  lYoange&  J.Mt. 
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The  plaiodfT,  Wei  tall,  who  wai  the  assig- 
nee of  one  Bates,  a  bankrupt,  dying,  and 
another  assignee  being  chosen  in  his  stead — 

Mr.  SeijeatU  WUde  appUed  for  a  rule 
fiwt  to  enter  on  the  roll  a  suggestion  of  that 
ftct,  and  substitute  the  name  of  the  new 
assignee,  in  pursuance  of  the  67th  section  of 
the  6  Geo.  4.  c.  16,  by  which  it  is  provided 
—**  That,  wfaenem  an  assignee  shall  die,  or 
8  new  assignee  or  assignees  shall  be  chosen, 
no  action  at  law  or  suit  in  equity  shall  be 
thereby  abated,  but  the  Court  in  which  any 
action  or  suit  is  depending  may,  upon  the 
tiig^itiim  oj  nek  death  or  removal  and  new 
dMice,  aDow  the  name  ot'&te  Mirviving  or 
new  anignee  or  assignees  to  be  substituted 
in  the  place  of  the  former  ;  and  such  action 
or  suit  shall  be  prosecuted  in  the  name  or 
Dames  of  the  said  surviving  or  new  assignee 
or  assignees,  in  the  same  manner  as  if  he  or 
diey  had  originally  commenced  the  same." 

Lord  Chief  Justice  Tindal. — It  is  not  ne- 
cessary for  diis  purpose  to  have  a  rule  to 
shew  cause.  The  rule  may  be  absolute  in 
the  first  instance,  and  the  defendant  may 
deny  the  suggestion  if  he  can. 

Rule  abtoittte. 


1830.      ^  CHAMBERS   SENR.  V.  B&EKAS- 

May  3.   |    coni  and  otuebs. 

Bankrupt— ConfMfin;  eommittion. 

The  plaintiff'^  an  uncertificated  bankrupt, 
igith  a  view  to  trying  Ike  validity  of  tlte  com- 
mission, sued  his  assignees  in  assumpsit  far 
money  had  and  receivMt  and  held  them  to  hail 
m  a  large  mm.  The  Lord  Chi^  Jutliet, 
made  an  order  at  chambere/or  cancei^tg  th* 
hail'homlf  on  tke  d^endant**  enieriag  a  con^ 
fflott  aj^iearanee*  The  Court  cw^mtd  the. 
order.  , 

This  was  an  action  of  assumpsit  for 
money  had  and  received,  brought  by  the 
plaintiff,  an  uncertificated  bankrupt,  against 
the  defendants,  his  assignees,  to  recover 
proj^rty  which  had  come  to  their  hands  as 
■Bt^neet— being  in  efl^  an  aetion  to 
try  the  validity  of  the  commission.  Bail- 
able process  had  been  sued  out  against 
the  defendaDts,  for  40,0001.,  and  two  of 


the  defendants  had  given  bail  to  the  sheriff. 
On  the  27th  of  March  last  the  Lord  Chief 
Justice  made  an  order  for  cancelling  the 
bail-bonds  as  to  the  two  defendants,  and 
to  restrain  the  plaintiff  from  arresting  the 
third,  Bemasconi,  on  the  defendants'  enter- 
ing a  common  appearance. 

I'MrMSei^etuU  RummU,  on  a  former  day, 
moved  for  a  rule  to  shew  cause  why  the 
above  order  should  not  be  resdnded,  or  why 
the  defendants  should  not  pay  into  oonrt 
the  sum  of  40,0001.,  for  whidi  they  had 
been  urested.  He  submitted  that  there 
was  nothing  in  law  to  prevent  a  party  frcNU 
trying  the  validity  of  a  commission  againat 
him  in  this  or  any  other  form  of  action; 
that  the  plaintiff  clearly  had  a  right  to  the 
security  of  tlic  persons  of  his  debtors  ;  and 
that  the  Court  could  not  try  the  merits  of 
the  action  on  motion,  fie  cited  Donovan 
v.Duff{'[\  where  tlie  form  of  action  was 
the  same  as  here ;  and  a  passage  from 
3W«  Practiceii),  to  shew  that,  suce  the 
te  \%  Geo.  1.  r.  29,  special  or  common 
u  no  longer  in  the  discretion  of  the 
Court.  He  also  referred  to  Bxparte  Outas 
(3),  for  the  purpoM  .of  distinguishing  il 

Cur.  ado.  vuU. 

Lord  Chief  Justice  Tindal  now  delivered 

the  opinion  of  the  Court: — 

This  was  an  application  to  the  Court  for 
a  rule  to  shew  cause  why  an  order  made  by 
the  Chief  Justice  in  vacation  in  this  cause 
should  not  be  set  aside ;  or  why  the  sum  of 
40,P00^.  for  which  the  defendants  bad  been 
Arrested  should  not  be  paid  into  court. 

It  appeased,  upon  tlw  making  of  tbe  on- 
ghial  order*  tint  the  plaintiff  waa  an  oncer- 
tiGftaMd  bankrupt,  and  that  he  had  issued 
bailable  process  against  tbe  defendanta,  who 
were  -his  assignees,  upon  an  affidavit  that 
the  defendants  were  indebted  to  him  in 
40,000/.  and  apwards,  for  money  had  and 
feceived  to  his  use ;  it  being  the  professed 
object  of  the  plaintiff  to  try  by  this  mode 
of  proceeding  tbe  validity  of  the  commission 
issued  Against  hinL  Upon  this  process,  two 
of  Um  defendants  had  been  arrested,  and 

1)  9  EMt,  SI. 
t)  Pin  •49. 
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had  given  bail  to  the  sfaerifF,  and  upon  ap- 
plication by  them  to  the  Chief  Justice  that 
the  bail-bond  should  be  delivered  up  to  be 
cancelled  on  the  defendants'  eDtering  a  com- 
mon ai^warance*  an  order  to  that  emct  was 
nude. 

It  has  been  objected  that  there  is  no 
ground  for  such  an  order ;  for  that  the 
banfcrapt  has  a  right  to  try  the  validi^  of 
the  commission  by  this  form  of  action ;  and» 
if  so,  has  the  right,  like  any  other  sulfject, 
to  die  aecuritj  of  his  debtor's  person ;  and 
tfaiM  H  is  contrary  to  the  pracdce  of  the 
court  to  try  the  merits  of  the  BCfkm  on  affi- 
^iviu.  But  we  tfannk  the  Courts  have  al- 
ways exercised,  and  have  the  power  to 
Exercise,  a  general  control  over  the  right  of 
the  plaintiff  to  hold  to  bail.  Before  the 
statute  of  IS  Geo.  1.  c.  29,  the  power  of 
arreatir^  depended  on  the  practice  of  the 
court  only,  modified  from  time  to  time  by 
rules  of  the  court  for  that  purpose.  Thus, 
the  practice  of  not  allowing  a  second  arrest 
for  the  same  cause  of  action,  of  not  allowing 
an  arrest  when  the  original  debt  was  less  than 
10/.,  but  raised  up  to  that  sum  by  the  costs 
of  a  former  action,  of  allowing  the  plaintiff 
to  hold  to  bail  in  actions  of  trover  and  tres- 
pass, have  no  other  foundation  than  the 
rules  of  the  court ;  and  the  statute  nbove 
referred  to  took  away  no  authority  which 
the  Court  antecedentl^r  possessed,  except 
that  it  prevented  the  issuing  of  bailable 
process  for  a  smaller  sum  than  lOl.  The 
Courts,  therefore,  may  still  interpose,  and 
accordingly,  in  various  cases  have  interposed 
in  a  summary  way,  and  have  dischai^eid  the 
defendant  on  common  bail.  Thus  in  Fry 
V.  Maicotm{4t),  where  the  pUuntiff  had 
cmnmeaced  an  action  on  the  Prothonotanr*s 
tUiocatur  for  costs,  and  had  arrested  the  de- 
fendant, this  Court,  tboiwh  they  would  not 
suy  the  proceedings,  held  the  arrest  to  be 
bad.  In  Taylor  v.  Higgmi{6),  the  Court 
of  King's  Bench  dlschar^d  a  defendant  cot 
of  euatody  on  the  ground  that  the  giving  a 
new  Mcnrity  by  the  plaintiff  to  a  mdilor  ot 
die  defendant,  could  not  b«  coniidered  as 
mmey  paid  to  (he  ddimdant's  use,  upon 
whi^  ground  alone  he  bad  been  held  to 
In  NiaeHeh  v.  Amaejc4(6X  theCourt 


of  King's  Bench  also  dischai;ged  the  defen- 
dant where  it  appeared  from  the  plaintiff*i 
letters,  that  the  defendant  was  his  creditor 
in  a  considerable  sum.  And  in  M*G'vaiu 
Y.  M' Curling  (7),  the  principle  that  such 
excepted  cases  may  exist  in  wliich  tlie 
Court  may  interpose  by  tlieir  summary  ju- 
risdiction, and  discharge  the  defendant,  was 
fully  admitted  by  the  Court.  And  we  think, 
that  the  present  case  is  of  that  descrip- 
tion. 

An  uncerti6cated  bankrupt. can  have  no 
property,  no  right  of  action  even  against 
third  persons,  unless  with  the  assent  of  his 
assignees : — how  can  he  have  my  as  afpinu, 
the  assignees  themselves?  It  should  be  re- 
membered also,  that,  before  he  was  de- 
clared a  bankrupt,  the  facts  necessary  to 
establish  the  bankraptcy  must  have  been 
deposed  on  oath  by  third  persona,  and  the 
bankruptcy  declared  by  the  adjudicatira  of 
commissioners  sitting  under  the  auclioiily  of 
an  act  of  parliament ;  and  it  aeems  unrea- 
sonable, that,  upon  the  single  ud  unconfirm- 
ed affidavit  of  the  bankrupt  himself^  all 
that  has  been  so  done  should  be  taken  to 
be  without  foundation  :  and,  looking  at  the 
consequences  of  allowing  such  a  proceeding 
we  think  they  wotdd  be  most  injurious  to 
the  puUic;  fer,  what  respectable  person 
would  become  assignee  to  a  bankrupt's  estate, 
if,  at  any  moment  of  time,  be  was  liable  to 
be  arrested  for  the  fbll  amount  of  the  assets 
realized,  merely  because  the  bankrupt  be- 
lieved, to  whidi  belief  his  wi^s  would 
often  lead  him,  that  the  commission  was 
invalid? 

Without  breaking  in,  therefore,  upon  the 
general  rule,  that  the  Court  will  not  try  the 
merits  of  a  case  on  counter  affidavits,  we 
think  this  case  forms  an  exception  of  so 
stroi^  a  nature  dut  all  must  exclaim  against 
an^ying  to  it  the  general  rule ;  and,  up«k 
this  ground,  we  refuse  the  role  to  shew 
cause. 

Rule  refuted. 


<7>  6  Dsw.  &  Byl.  S4. 


»  4T«int.70ft. 

5)  S  EMt,  1«9. 
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-    1830.    \    LLOTD  0.  WIONKTt  TIUM,  AND 

May  S.  f  TWO.oxHBRs. 
Limttadon  of  Action — under  «  Heal  fiav- 

By  a  local  pming-act  it  tsat  proeided  that 
all  actions  for  ant/tUng  done  in  ^utttutnce  of 
the  act  thould  be  brought  mthtn  six  months 
nfUr  the  doing  or  commU^ng  thereof.  The 
iefendantsy  in  digging  a  setter  wider  the 
pemers  tf  that  actt  injured  the  foundation  and 
cracked  the  walls  of  the  plaintiff* t  house,  and 
to jtreoent further  mischief  supported  the  tumse 
mth  shores.  The  setver  not  completed^  and 
consequently  the  damage  done  to  the  house, 
wiore  than  six  months  before  the  commence- 
ment of  the  suit ;  but  the  shore*  remained  up 
within  that  time : — Held,  that  the  plaintiff's 
right  of  action  for  the  actual  injury  was 
barred  by  the  lapse  of  time,  and  that  the  per- 
auUm^  the  shores  to  remain  (a  cause  of 
ac<«m  which  the  deelaratim  was  not  framed 
tome^J  was  Mtatm^Mumee  of  the  damage. 

This  was  an  aeUon  on  the  case  for  an 
injury  done  to  the  jdaintiflTs  house,  through 
the  negligence  of  the  defendants  in  not 
properly  securing  the  sides  of  a  sewer 
which  they  were  building. 

The  fourth  count  of  the  declaration 
stated — That,  before  and  at  the  time  of  the 
committing  the  grievances  thereinafter  next 
mentioned,  the  plaintiff  was  lawfully  pos- 
sessed of  a  certain  messuage,  dwelling- 
housei  and  stabling,  with  the  appurtenances 
thereto  belonging,  called  the  New  Ship  Inn, 
situate  and  being  in  Shi]^treet,  in  the 
parish  of  Brighthelm8toiie,in  the  county  of 
Sussex;  which  said  messuage,  dwellmg- 
house,  and  appurtenances,  he  the  aud 
plaintiff  used  and  occupied  as  an  inn  for  the 
reception,  lodging,  and  entertainment  of 
travellers  and  others  putting  up  and  abiding 
therein,  and  the  business  of  an  innkeeper 
used,  exercised,  and  carried  on  therein,  to 
wit,  at  &c.  Yet  the  said  defendants,  well 
knowing  the  premises,  but  contriving  and 
intending  to  ityure  and  aggrieve  the  said 
plaintiff  in  the  use,  occupation,  and  ei^oy- 
ptent  of  the  said  messuage,  dwelling-house, 
and  staUing,  with  the  appurtenances, 
theretofore,  to  wit,  on  the  1 9th  of  February 
18S8,  end  on  divers  other  days  and  times 
between  that  day  and  the  day  of  the  com- 
mencunent  of  the  suit,  at  &c.,  wrongfully 
Vol.  Till.  CP. 
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and  unjustly  without  the  leave  or  licence, 
and  against  the  will  of  the  said  plaintiff, 
did,  by  divers  wrongful  and  improper  acts, 
and  otherwise,  wrongfully  and  injuriously 
cause  and  procure  thefoundationand  walls, 
and  other  parts  of  the  said  messuage, 
dwelling-house,  and  premises,  to  sink, 
bilge,  and  become  cracked,  iiijured,  and 
broken,  and  in  danger  of  falling,  and  the 
said  messuage,  and  dwelling-house  and 
premises  then  and  there  became  and  were 
rendered  unfit  for  habitation  for  a  long 
space  of  time,  to  wit,  from  the  day  and 
year  aforesaid  hitherto  ;  and,  by  means  of 
the  premises,  the  said  plaintiff  had  been 
forced  and  obliged  to  pay,  lay  out,  and 
expend,  and  had  paid,  laid  out,  and  ex- 
pended divers  large  sums  of  money, 
amounting  in  the  whole  to  the  sum  of  A  00/. 
of  lawful  money,  &c.,  in  repairing,  sup- 
porting.andamendingUie  foundation,  walu, 
and  other  parts  or  the  said  messu^, 
dwelling-bouse,  and  premises;  and  lUso, 
during  all  the  time  aforesaid,  the  said 
plaintiff,  his  family  and  guests  residing  in 
the  said  messuage,  were  greatly  disturbed 
and  incommoded  ;  and  also,  by  means  of 
the  premises,  divers  persons  who,  at  the 
time  of  the  committing  the  grievance  last 
aforesaid,  were  boarding,  lodging,  and  re- 
siding i^  the  messuage  and  dwelling-house 
and  premises  of  the  said  plaintiff,  to  the 

Stat  gains  and  profits  of  the  said  plaintiff, 
fi  and  quitted  the  same ;  and  also,  by 
means  of  the  premises,  the  said  plaintiff 
had  been  gready  injured  in  his  business 
of  an  innkeeper,  having  lost  the  custom 
and  employment  of  divers,  to  wit,  of  one 
hundred  travellers  and  guests  who  would 
otherwise  have  employe  the  said  plaintiff 
in  his  said  trade  and  business,  and  put  up, 
resided,  and  lodged  at  the  said  premises  of 
the  said  plaintiff,  to  the  great  gains,  profits 
and  advantage  of  the  said  plaintiff;  to  wit* 
at  &c. 

The  cause  was  tried,  before  Mr.  Justice 
Gaselee,  at  the  last  Summer  Assises  for 
Sussex.  The  defendant  Wigney  was  the 
treasurer  appointed  by  the  commissioners 
under  the  Brighton  Paving  Act,  6  Geo.  4. 
c.  dxix ;  the  defendant  Wilds  was  the  sur* 
veyor,and  the  other  defendants  were  work- 
men employed  by  him.  Itappeared  that  the 
three  latter  defendants  were,  in  the  begin- 
ning of  the  year  1898,  after  notice  given  to 
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the  phintiff,  cmutnictiiig  a  aewer  in  the 
street  in  which  the  plaintiflTs  bouse  was 
situate,  which  was  dug  to  the  depth  of 
twenty-seven  feet;  that,  the  soil  beii^ 
shingly,  it  was  necessary  to  place  boards 
at  the  sides  of  the  trench,  and  struts,  or 
scantlings,  across,  for  the  purpose  of  sup- 
porting them ;  and  that,  on  the  completion 
of  the  work,  the  earth  was  filled  in  again, 
and  the  boards  and  struts  removed,  where- 
npon,  the  newly-laid  earth  not  provii^ 
adequate  to  the  support  of  the  adjoinii^ 
ground,  the  latter  shifted*  shaking  the 
foundation  of  the  plaintiff's  house,  and 
cracking  the  w^.  It  also  appeared,  that, 
when  the  cracks  were  first  obserred,  the 
defendants  caused  shores  to  be  placed 
against  the  house. 

On  the  19th  of  September  1828,  the  de* 
fendants  were  served  with  the  following 
notice  of  action,  as  required  by  the  St55m 
section  of  the  local  act : — 

"  To  William  Wigney,  Aaron  Wilds, 
William  Lambert  sen.,  and  William  Lam- 
bert jun. 

'*  I  do  hereby  give  yon  notice,  that,  at 
or  shortly  after  the  expiration  of  fourteen 
days  from  the  time  of  your  being  served 
with  this  notice,  I  shall  commence  an  acCiim 
in  the  Ccnirt  of  Common  Pleas  against  yon, 
to  recover  damages  for  the  injury  I  have 
austained  by  reason  of  your  wron^ul  acts, 
to  wit,  that  yon  did,  some  time  in  the  months 
of  February,  March,  and  April  now  last 
past,  by  yourselves,  your  servants  and 
workmen,  make,  alter,  cut,  dig,  work,  and 
enlarge,  divers  sewers,  gutters,  drains  and 
ditches  in  and  under  a  certain  street  in  the 
town  of  Brighthelmstone,  in  tbe  county  of 
Sussex,  commonly  known  by  the  name  of 
Ship-street,  near  to  and  under  a  certain 
messuage  or  dwelling-house,  staUing,  and 
premisek,  in  my  tenure  knd  oeci^Mtion  as 
ah  inn,  commonly  known  by  (he  name  of 
the  New  Ship  uin,  situate  and  being  in 
Ship-street  imiresaid,  in  so  n^ligmt,  in- 
cautious, improvident,  and  improper  a 
nanner,  that  certain  of  the  walls  of  the  said 
meuusge  and  premises  sank  and  cracked, 
and  the  said  messuage  and  premises  gene- 
rally became  uid  were  greatly  endangered, 
and  odierwise  injured,  and  by  reason 
thereof  certain  persotts  then  using  the  sikid 
messua^  and  premises  aa  such  inn  as 
Kforesaid,  immediatdy  quitted  the  aame, 


■Bid  divers  other  persMn  have  tinoe  omit- 
ted to  use  the  taid  neasuage  and  premiaea 
as  such  inn  as  aforesaid,  who  would  have 

frequented  and  used  the  same  but  for  the 
damage  occasioned  in  the  manner  above 
mentioned ;  and  also  that  you  did,  by  your- 
selves, your  servants,  and  workmen,  after 
the  sinking  and  cracking  of  the  waUs  aa 
aforesaid,  so  insuflSciently,  imprudently, 
and  unskilfully  shore  up  and  support  the 
said  messuage  and  premises,  that  I  have 
been  for  many  months  deprived  of  so  fliU 
and  bene6cial  an  enjoyment  and  oeenp»- 
tion  thereof  as  I  ought  to,  wad  otherwise 
ahould  have  had ;  and,  hy  reaatm  of  dio 
above  premises,  I  have  mmred  great  loas 
and  dioni^. 

*<  David  Uoyd." 
•*  Dated  this  19th  of  Sept  1828." 

The  sewer  was  cora]^eted  on  the  ]  6th  of 
March,'bttt  the  shores  remained  against  the 
plaintiff's  house  till  after  the  6th  of  ApriU 
This  action  was  commenced  on  tbe  6th  of 
October.  By  the  265th  section  of  tbe 
local  act,  it  is  enacted  that  all  acUona 
brought  against  any  person  for  anythng 
done  in  pursuance  of  the  net,  shall  he 
brought  within  six  calendar  months  after 
the  "  domg  or  committuig  thereof,"  and 
that  notice  of  Uie  ground  of  action  shall 
previously  be  given  to  the  commissioners. 

It  was  objected  for  the  defendants — 
first,  that  the  action  was  not  commenced 
in  time,  the  "  matter  or  thing  done,"  via. 
the  digging  the  sewer,  having  been  com- 
pleted mwe  than  six  months  from  the  time 
of  suing  out  the  writ,  and  there  being 
nothing  either  in  the  notice  of  action  or  in 
the  declaration  to  meet  the  only  injury  (via. 
the  obstruction  occasioned  by  tibe  shore* 
being  left  against  the  plaintiff's  house) 
proved  to  have  been  existing  after  the  6th 
'  of  April — secondly,  that  the  notice  dad  not 
describe  the  defondant  Wigney  aatreasufer, 
in  which  character  ak»e  be  conM  under 
any  circumstances  be  changed — thirdly, 
that  the  plaintiff  having  received  notice 
from  the  commissioners  of  their  intentioa 
to  o(Histnict  the  sewer,  it  was  his  dn^  In 
look  to  Uie  seourity  of  hu  own  boon  Ox 

(1)  Sm  the  csss  of  Fayton  s.  SLTboasi's  Wm- 
pilal.  3  Csr.  &  P.  363;  s. c 9  &  ft  C.  7S5;  TLkw 
jeora*  K3. 3Mi 
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Tha  leftroed  Judge  left  three  queMioas 
to  the  jurjF— fint,  vdiether  there  was  any 
B^tigenoe  manifetlied  ia  the  OMistructitm 
of  the  sewer — secondly,  wh^her  the  plain- 
tiff had  had  notice  of  the  intention  of  tha 
partiea  to  dig  ao  de^p— thirdly,  whether 
the  olntnietion  •oeasioned  by  tlw  tkorM 
existed  after  the  6th  of  AprQ ;  and,  there 
beiiw  BO  evidence  agunst  Wigney,  bis 
Lor^hip  told  the  jury  that  th^  nwst  at 
all  event!  find  a  verdict  for  him  (2). 

The  jiuy,  however,  returned  a  generd 
verdict  for  the  plaintitiT— damages  600L — 
afflmung  the  firat  and  third  questions  left 
to  them,  and  negaliving  the  second. 

Mr.  Serjeant  WiUe»  m  the  last  Michael- 
naa  term,  in  pursuaooe  of  leave  reserved, 
obtained  a  rule  m«*  that  thia  verdict  might 
be  set  aside,  and  a  nonsuit  entered,  or  a 
■ew  to-ial  haid. 

Mr*  Seijemd  TaHy  now  riiewed  eatise 
(1).— lAmrf  V.  Bird  (4)  is  an  authority  to 
shew  that  the  notice  of  action  m  a  caae  oi 
this  nature  is  not  to  be  construed  with  the 
same  strictness  that  is  generally  required 
sa  pleading,  provided  there  is  a  sumcieat 
eause  of  action  shewn  upon  the  face  of  it. 
It  was  there  held  that  a  notice  of  action 
under  a  local  act,  **  that  the  defendants 
made,  altered,  repaired,  cut,  dug,  worked 
and  charged  a  sewer  in  so  negligent,  in- 
caHtioas,  unskilfid,  improvident,  and  im- 
proper a  manner,  tbat  the  plaintiff's  [ure- 
■iises  fell  and  were  greatly  damaged, 
weakened  and  destr^£"  was  a  sufficient 
notice  to  snatain  the  action,  although  the 
proof  was — first,  Uiat  the  defendants  had 

(S)  Hr.  Sericut  Tsdd^  diKltimed  any  intention 
«f  eootndisg  nr  •  wdict  againat  thia  deAndaat. 
Sss  HsU  ».  Saith  sad  oihen  (9  B.  Mom,  Stdj 
■•e.  %  Bing.  156;  t  Law  Jonrn.  CP.  IIS),  where 
it  was  held  that  derka  to  commissioDen  appointed 
onder  a  lighting  and  pavinv  act,  and  eotmsted  with 
llie  oondoet  of  pnUic  woru,  aie  not  liahle  ia  da- 
■agealacao  injmy  oecasioBed  by  tto  aei^igaiica  •f 
thoie  petaoas  whom  th^  opipr  ^  eoadnct  die 
wodw— OD  the  ground  that  no  action  can  be  main- 
t^ed  againit  a  penoa  acting  grataitondy  for  the 
pabUe,  nr  the  coueqaenoe  of  any  act  wbicb  he  wae 
Hlhoriaed  (o  de,  and  whidi,  ao  ftir  as  he  ia  coo. 
oerned,  ia  done  with  doe  can  and  attention;  and 
that  aaeb  a  penon  ia  not  anawerable  fbr  the  nef^i- 
•xecnllOB  of  an  order  properlr  ^ven  to  otbeis. 
abo  SattM  Claifce,  1  Bbnb.  4t9 ;  a.  c 
«  Taont.  «9. 

(S)  Tha  jadgment  being  coo  fined  to  the  firrt  ob* 
jectioa  taken  at  the  trial,  the  argnmenti  on  the  otbei 
pointa  are  omitted. 
(4)  lD.ftB.49r;  a.  c.  5  B.  &  A.  891. 


not  propped  or  sh<»ed  up  the  plaintiff's 
bouse  in  the  progress  of  the  work— ee- 
condly,  that  Ae  immediate  cause  of  the 
injury  waa  iJie  falling  of  other  houses, 
which  drew  ike  plaintiff's  after  them. 

The  fourth  count  of  the  declaration  is  suf- 
ficiendy  CMaprebensive  to  include  the  injury 
vdiidi  the  ptaiiMiff  was  proved  to  have  sus- 
tuned.  It  alleges  that  the  defendants  did, 
"  by  divers  wrongful  and  improper  acta, 
and  otherwise,  wrongfiilly  and  ii^urioudiy 
cause  and  procure  the  foundation  and 
walls,  and  other  parts  of  the  said  messu^e, 
dwelUng-house,  and  premises,  to  sink, 
bilge,  and  become  cradud,  injured,  and 
broken,  and  in  da^er  of  fUling;  and  the 
said  meMuage  ana  dwelling-house  and 
premises  then  and  there  became  and  were 
tendered  unfit  for  habitation  for  a  long 
apace  of  dme,  to  wit,  from  the  day  and 
year  aforesaid  hitherto."  That  waa  a  eon- 
tinuii^  ii^ury  within  the  time  Umited  by 
the  act,  for  which  the  plaintiff  ia  entitled 
to  recover. 

[Mr.  JuHice  Park* — As  soon  as  the 
toeoch  was  filled  the  dloM^  of  the  da- 
mage  ceased.] 

It  is  a  principle  of  {deadii^,  that  it  is 
sufficient  to  describe  the  main  oa^se  of  the 
damage  that  is  complained  of.  Here,  the 
main  cause  of  the  damage  the  plaintiff  has 
sustained  is,  that  the  cwfendants  impru- 
dently dug  to  a  depth  to  injure  the  foun* 
dation  of  the  plaintiff's  house.  The  erec- 
tion of  the  shores,  beiiw  rendered  neces- 
sary by  reason  of  their  bavii^  dug  so  deep, 
was  a  eontinumis  part  of  the  aame  darai^. 
The  act  provides  for  a  ctrntinning  damage. 

Mr.  Setjemt  Wilde  and  Mr.  SetyemU 
AndreiMt  in  8n[^rt  of  the  rule. — The  da- 
mage complained  of  consists,  not  in  what 
the  defendants  did,  but  in  what  they  omit- 
ted to  do,  vis.  the  too  long  keepiu;  up  the 
shores.  The  damage  resulting  trom  the 
acts  of  the  defendants  was  complete  and 
ended  before  the  6th  of  April ;  Uiere  was 
no  evidence  that  the  cracks  m  the  plaintiff's 
hooae  extended  after  that  day :  the  mere 
eircnoMtance  of  their  remainii^  thus,  does 
not  render  diis  a  eontinuiiu  draiage  within 
the  meaning  of  the  act.  m  OoiS»  v.  Fer- 
nt(B)  it  was  held  that  an  action  conld  not  be 
mamtained  i^inst  officers  of  the  Customs 

(s)  s  H.  Bhtc.  14* 
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for  seizi'i^  goods  as  forfeited  fay  the  re- 
venue laws,  unless  it  were  brought  within 
three  months  af^er  the  actual  seizure:  not- 
withstanding a  suit  is  instituted  in  the 
Court  of  Exchequer  for  the  condemoation 
of  the  goods,  which  suit  is  depending  at  the 
expiration  of  the  three  months.  So,  in 
Samdert  t.  Smsndert{&),  where  the  com- 
nander  of  one  of  the  king's  armed  vessels 
seized  a  vessel  and  cargo  at  sea,  and 
brought  them  into  the  next  port  on  sns- 
picron  of  smuggling,  and,  after  process  in 
the  Exchequer,  the  owner  obtained  an 
order  for  re-delivery,  under  which  he  ob- 
tained only  part  of  the  goods  from  the  de- 
fendant— it  was  held  that  the  owner  could 
not  maintain  trover  for  the  remainder,  the 
action  being  brought  after  three  months 
from  the  original  seizure*  though  within 
three  months  from  the  order  for  the  re- 
delivery: and  in  Crook  v.  i^'7'artsA(7), 
where  an  officer  of  the  preventive  service 
boarded  a  ship  and  left  three  men  on 
board,  and  two  days  afterwards  decided  on 
seizing  her*  and  uie  owner  sued  him  for 
such  seizure — ^it  was  held,  that  the  three 
months  within  which  the  action-  should 
have  been  commenced  (under  the  statute 
28  Geo.  3.  c.  87.)  must  be  computed  from 
the  day  of  boarding  the  vessel.  In  MoMsey 
V.  Johnson  (8),  part  of  the  imprisonment 
complained  of  waa  within  six  months 
before  the  commencement  of  the  action. 
So,  in  Roberts  v,  Read(9),  and  in  Giilon  v. 
Boddington {10\  the  injuries  consequmt 
upon  the  acts  of  the  respective  defendantSt 
occurred  within  three  months  before  action 
brouf^t  -  The  principle  deducible  from 
these  latter  cases  is,  that  the  action  is  main- 
tainable only  when  any  positive  damage 
is  pTOTed  to  have  happened  within  the 
period  limited  for  bringing  tbe  action.  The 
present  case,  however,  ia  clearly  not  within 
that  principle,  not  being  a  case  of  continu- 
ing damage,  as  far  as  regards  the  act  of 
making  the  sewer  and  the  consequent  al- 
leged injury  to  the  plaintiflTs  house  ;  and 
the  damage  stated  to  have  accrued  to  the 
plaintiff  ftom  the  shores  being  allowed  to 
remain  up  after  the  6th  of  April,  is  not  one 

(6)  t  But,  254. 

(7)  1  Bing.  167  ;  s.  c.  i  Uv  JoUTO.  C.K.  4S. 

(8)  It  Eut.  57. 

(9)  16  Etit,  »S. 

(10)  1  Hoo.  161;  S.C  1  Cfc  P.  5M. 


of  the  injuries  complained  of  in  dienotioe; 
neither  is  it  within  either  of  the  counts  of 
the  declaration — the  first  count  charges 
the  defendants  with  unskilfully  making  tbe 
sewer — the  second  and  third  are  to  tbe 
same  effect — and  the  fourdi  and  fifth  connts 
are  alike  free  from  any  complaint  of  da- 
mage arising  from  the  settii^  up  the 
shitfes,  or  permitting  Aem  to  remain  so 
set  np. 

Lord  Chief  Jtutiee  Tindat.— It  appears 
to  me  that  the  ailment  has  gone  through 
many  points  which  it  is  not  necessary  for 
us  to  decide.  The  question  is,  whether  any 
of  tbe  damage  sustained  by  the  plaintiff 
has  occurred  within  the  time  limited  by  the 
statute  for  the  commencement  of  die  action, 
and  within  the  notice  and  dedaration ; 
unless  it  fall  within  all  these,  the  action  is 
not  maintainable.  The  mily  damage  that 
has  been  sustained  within  the  period  li- 
mited, is  found  by  the  jury  to  be  the  da- 
msge  resulting  waa  the  keeping  np  die 
shiwes.  The  question  Uien  is,  whether  ai^ 
such  damage  is  stated  in  die  notioe  m 
action  or  in  die  declaratiMi.  Lookii^  at 
tbe  notice,  the  only  matter  ther«n  referable 
to  this  point  is,  "  that  tbe  defendants,  by 
their  servants  or  workmen,  after  the  mk' 
ing  and  cracking  of  the  walla  as  aforesaid, 
did  so  insufficiently,  improdendy,  and  un- 
skilfully  shore  up  ana  sui^rt  the  said 
messuage  and  premises,  that  tbe  plaintiff 
had  been  for  many  mondis  deprived  of  so 
full  and  beneficial  an  enjoyment  and  occn- 
pation  thereof  as  he  ot^t  to  and  otherwise 
should  have  had.  This  does  not  apply  to 
an  iiyury  resulting  from  kee^ng  np  the 
shores  m  a  longer  period  than  was  neces- 
sary. Let  OS  look  then  at  the  declaratioD, 
to  see  whether  the  damage  in  quesUon  is 
included  in  that.  The  three  first  coimts 
apply  only  to  the  injury  sustained  by  the 
cracking  of  the  walls.  The  fifth  and  sixth 
counts  are  therefore  the  only  ones  within 
which  the  subject-matter  could  be  brought. 
The  fourth  states  *'  that  the  defendants  did, 
by  divers  wrongful  and  improper  acts,  and 
otherwise,  wroi^uUy  and  iqjnriously  cause 
and  procure  the  foundation  and  walls  and 
other  parts  of  the  said  messuage,  dweUiag- 
house  and  premises,  to  sink,  bilge,  and 
become  cracked,  injured,  and  broken* 
and  in  dw^  of  ftlling,  and  the  said  nic»> 
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inage  and  dwellii^lionM  and  premiaest 
then  and  there  bet^me  and  were  rendered 
unfit  for  habitatkm,  &e.,  and  the  plaintiff 
had  beoi  forced  to  lay  ont  money  in  re- 
pairing the  same;  diat  the  plaintiff,  Ida 
family  and  guests  residing  in  the  said  mes- 
suage were  greatly  disturbed  and  incom- 
moded ;  that,  by  means  of  the  premises, 
divers  persons  who,  at  the  time,  &c.,  were 
boarding,  lodging,  and  residing  in  the  said 
meisuage,  &c.,  left  and  quitted  the  same ; 
and  that  the  plaintiff  had  been  greatly  in- 
jured in  his  business,  having  lost  the  cub* 
torn  and  employment  of  divers  travellers 
and  guests,  &c."  This  certainly  does  not 
describe  any  injury  resulting  from  the 
keeping  up  the  snores.  The  same  obser* 
Taticm  ap]^ies  to  the  fifth  count. 

On  this  short  ground — that  the  damue 
proved  to  have  been  sustained  by  the 
plaintiffis  not  described  either  in  the  noti« 
of  action  or  in  the  declaration,  and  that  the 
suit  was  not  commenced  within  the  time  • 
limited  by  the  act  of  parliament — it  seems 
to  me  that  the  action  is  not  maintainable. 

Mr.  Juttice  Park. — I  am  of  the  same 
opinion.  The  di^'i^  the  trench,  and  all 
the  damage  consequent,  occurred  more 
than  six  months  before  the  commencement 
of  the  action.  The  fourth  count  diarget 
that  the  defendants  did,  "t^  divers  wrot^ 
fnl  and  improper  acts,  wd  otherwise, 
wrongfully  and  ingurionaly  cause  and  pro- 
cure the  foundation  «nd  walla,  and  other 
parts  of  the  plaintiff's  bouse  to  sink,  bil^, 
and  become  cracked,  injured,  and  broken, 
and  in  danger  of  falling."  Now,  what  is 
the  evidence  ? — that  the  defendants  shored 
up  the  house.  That  clearly  did  not  cause 
the  cracking,  injuring,  and  breaking.  It 
seems  to  me  that  the  action  is  not  brought 
within  the  limited  time,  and  that  the  injury 
alleged  to  have  been  sustained  does  not 
fall  within  the  terms  of  the  declaration,  nor 
within  those  of  the  notice. 

Mr.  JuMtke  Oatdee, — The  only  manner 
in  which  this  verdict  could  be  at  all  sup- 
ported, would  be  by  the  aoppositimi  that 
the  injury  proved  to  have  been  existing 
within  the  six  months  was  part  of  the  act 
of  constructii^  the  sewer,  and  consequently 
a  continuing  damage.  I  had  some  little 
doubt  upon  that  matter,  but  not  so  strong 
as  to  induce  me  to  differ  from  the  rest  of 
the  Court.   The  comphunt  is,  that  Uie  de- 


fendant! ought  to  have  ahored  before  they 
began  to  dig.  The  injury  resulting  from 
the  non-removal  of  the  shores,  ia  not  an 
injury  •tated.eitlier  In  Ae  notice  or  in  the 
dedmtion. 

ilfr.  Juttiee  Botrntpiet. — I  also  am  of 
opinion  that  this  rule  should  be  made  ab- 
solute. Two  iiyuries  are  stated  in  the 
notice — first,  an  injury  done  to  the  bouse 
in  making  the  sewer — secondly,  the  in- 
sufficient, imprudent,  and  unskilful  shoring 
up  of  the  premises.  As  to  the  first  of  these, 
it  appears  that  more  than  six  months  had 
elapsed  since  the  obstmcdon  and  damage 
complained  of  were  done  to  the  houae,  befi»e 
the  commencement  of  the  actiw ;  it  seems 
to  me,  therefore,  to  be  within  the  clause 
1^  which  the  tune  fi>r  bringing  the  aetion 
18  limited  to  ux  months  amr  the  "  matter 
or  thing  done."  As  to  the  aecond  alleged 
injun^,  it  is  clearly  notvritfain  the  terms  of 
the  declaration. 

Rule  ahtoitUe, 


ADAKS  V.  DAMSET. 


Statute  of  Frauds — Conttruetum  of. 

Theplamt^  being  mud  2w  JUs  near  for 
tUkee,  md  kwtmg  fended  ike  put  for  tome 
time  dl  (Ac  tnstonos  ^  the  other  oeeupiers 
land  in  the  parish,  was  about  to  relmqtu$h  Ike 
de/eneet  tvMe  ike  dtfemdaiU  promieid  to  in- 
imni/y  him  from  the  coH*  incurred  and  to  be 
hteurredt  if  he  would  aUom  the  cause  to  pro- 
ceed : — Held,  thai  this  was  not  an  agreement 
for  the  dehty  default,  ^-c.  of  melAsr,  mUtim 
the  Statute  of  Frauds^ 

Evidence — to  eustain  an  averment  of  pay- 
ment. 

An  lUlegation  that  the  plmnliff  had  been 
forced  and  obliged  to  pay,  and  had  pmd 
money,  is  tati^d  by  vroof  that  the  money 
was  fMtdfor  him  by  Atr  attorney,  although 
he  himtetf  £d  not  repay  it  until  after  the 
eommeneemeni  of  the  rait. 

This  was  an  action  of  assumpsit  to  re- 
cover a  sum  of  money  paid  as  costs  of  a 
tithe  suit,  defended  by  tlie  plaintiff  at  the 
request  and  under  the  indenmi^  of  the  de- 
fendant. 
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Tbo  Mcond  count  of  tfas  dedantioa 
Mated — That  whtreai,  before  the  time  of 
the  nakioff  of  the  promise  and  undertaking 

the  defendant  as  thereiimft«r  nwntionedi 
dispntea  had  arisen  and  were  depeodii^ 
batiffwn  the  defendant  and  diven  other  per- 
BOM  daiHiii^  to  be  proprietors  of  land  in 
the  parish  of  Little  Hereford,  on  the  one 
part,  and  Cfaarlea  Prnot  aa  the  vicar  of  the 
sane  parisb^  on  the  odier  part,  tonoUiiff 
aad  oonccnung  tithea  daimed  by  the  aiii 
Charles  Fries  as  mA  vicar  as  aferesaiiU  to 
wit,  at  &C. :  and  whereas  t\m  sud  Charies 
Price,  as  such  vicar  as  aforesaid,  belbre  the 
time  of  the  making  of  the  pronHse  and  on* 
dertaking  by  die  defendant  thereinafta 
mentioned,  had  exhibited  his  certain  English 
bill  of  compbint  in  His  Mnesty's  Coort  of 
£x<^equer,  against  the  puuntiff  and  one 
John  Cadtrallader,  then  and  there  respeo- 
tivdy  being  oceopien  of  divers  lands  m  the 
said  parish,  for  recovering  the  said  tithes  so 
clainwd  by  him  as  aforesaid,  whereof  the 
defendant  then  and  there  had  notice  ;  and 
thereupon,  afterwards,  to  wit,.on  &c.,  at  &c., 
in  consideration  that  the  plaintiff,  at  the  spe- 
cial instance  and  request  of  the  defeodsnt, 
would  suffer  the  defendant  to  defend  the  said 
suit  in  the  Court  of  Exchequer  in  the  nameof 
the  plaintiff(  jointly  with  the  name  of  the  said 
John  Cadwalhuler^  the  defendant  oadertook, 
and  then  and  there  faithfully  promised  the 

Slatntiff  to  save  harmless  aad  ladeannify 
im  frosa  all  payments,  damages,  costs,  and 
expenses  which  be  should  or  might  incur, 
bur,  pay,  sustain,  or  be  Kable  for,  by  rea- 
son of  the  said  suit  in  the  said  Ooart  cf 
Exchequer  being  so  defended ;  and  that  he, 
oonfiding  in  the  said  prowse  and  niidsrtak- 
in^  of  the  defendant,  did,  afterwards,  t« 
wit,  on  ftc,  at  &&,  wfier  the  defendant  to 
defend  the  sud  suit  m  the  said  Court  of 
Exchequer  in  the  name  of  the  plaintiff 
(jointly  with  the  name  of  die  said  John 
Cadwallader);  and  the  same  suit  was  then 
and  thwe  so  defended  as  aforesaid,  and 
had  ainoe  ended  and  detennined,  to  wit,  at 
ftc. 

Averment — That  the  plaintiff  under  and 
by  virtue  of  a  certain  decree  made  in  the 
said  suit,  waa  forced  and  obliged  to  pay,  and 
did  then  and  therepay  unto  the  said  Chariss 
Price  a  certain  Urge  sum  of  money,  to  wi^ 
84^  for  certain  coau  in  the  aaid  last  aoea- 
UoDcd  suit;  and  was  also  then  and  then 


fonsd  and  oUiged  to  pay,  and  did  p^  a  en- 
lain  other  sum  of  money,  to  wit,  St.  17s> 
td.,  being  the  eosta  of  and  inddent  to  a 
certain  atta^ssent  then  and  there  issaad 
against  the  i^aintiff  out  of  the  said  Court  «f 
Exchequer,  to  compel  payment  of  the  eesti 
of  the  said  las>  ssentioned  suit :  whereof  tbt 
defendant,  aftenravda,  to  wit,  on  &c  at&&, 
had  notice;  yet  the  defendant, diaragardisK 
Us  aaid  psomise  and  nndertdtii^  ao  by 
n»de  as  aforesaid,  and  eontriviag  and  &aa> 
dulently  intending,  cnAfly  and  snbtiMy  ts 
deceive  and  defirand  the  phuotiff  in  that  re- 
apect,  did  not,  nor  would  (although  oAa 
requested  so  feo  do)  save  hannless  or  ia- 
demnify  the  plautiff  from  the  said  cxMt*, 
charges,  and  expenses  so  by  him  the  plain- 
tiff paid  as  aforesaid,  bat  had  wholly  co- 
foaed  snd  neglected  ao  to  do,  to  wtt,  at  ftc 

The  cause  was  tried,  before  Mr.  Bsna 
Vaughan,  at  the  last  Summer  Assiaes  at 
Worcester,  when  the  foUowisf  focts  ^ 
peered  in  evidence : — 

The  pUitttiff  was  formerly  m  Mcapin  «( 
land,  in  the  parish  of  litde  Hetefecd,  ia 
the  county  of  Worcester.  The  ^fokdsnt 
was  IHcewise  a  proprietor  of  land  ta  ihs 
same  parisfa.  The  vicar  (eoe  Prioe)  wd  hk 
pari^ioners  had  diluted  as  to  the  tithcsb 
the  latter  asser tttig  a  modus ;  whereupoa  the 
former,  in  the  year  1816,  filed  a  biU  in  the 
Exfibequw  against  the  plaimiff'  and  eac 
Cadwalhuler.  The  [Woprieiars  enteied  iata 
aa  agreement  to  defend,  mid  the  soit  «as 
accordingly  defended  by  the  phumiffaal 
CadwiAa^  up  to  June  1S81,  when  the 
utaintiff,  having  quitted  the  pariah,«xpieMd 
nia  unwiUingaess  to  persist  in  tto  diAns^ 
whioh  uliiniately  could  be  of  no  benefit  i* 
himself.  The  defendant  thereupon  agreed 
with  the  plaintiff,  that  if  he  (the  plaiBtiff) 
would  suffer  the  defence  to  be  earned  en  in 
his  name,  he  (the  defendant)  would  iwte»* 
nify  htm  from  the  costs  incurred  and  to  be 
incurred.  The  suit  waa  aecordii^lydefoidei 
as  before.  The  vicar,  succeeding,  ohtaiaed  a 
decree  against  the  defendants.  The  ceali 
amounted  to  168'.,  which  were  paid  ia  the 
first  bstance  by  one  Baxter,  the  plaintiff^ 
attorney.  The  plaintiff  gave  fiaxter  a 
promissory  note,  at  two  bbob^  for  VtL 
17«.  Sd.,  dated  the  Sid  of  Jane  18S9,  bo^ 
84A  for  his  noiety  of  the  costs,  and  8L  17& 
Srf.  for  the  costs  of  ihe  attaahoMot  sanrnd 
to  obtain  paymcat  of  those  costs.  This 
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action  WW  comMewd  aftei  the  8rdof  Jime 
18S9. 

It  wu  thereupon  contended,  on  the  put 
of  the  defendant,  that  the  evidence  did  not 
tuBUin  the  allegation  of  payment  in  tlie 
declaration,  inasmuch  as  the  actual  payment 
by  the  plaintiff  vraa  aubiequent  to  the  com- 
mencement  of  the  action. 

The  jury  returned  a  verdict  for  the 
plaintiff— damage*  87/.  17«.  id.;  and  leave 
was  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit. 

Mr,  Serjeant  Rmsuily  accordingly,  in  pur- 
suance <^tni8  leave,  in  MiehBelmBs  term  last, 
obtained  a  rule  n»t  to  enter  a  nonsuit,  or  to 
reduce  the  damages  to  25/.,  the  amount  of 
costs  incurred  in  the  tithe  suit  subsequently 
to  the  defendants  i^remoent,  there  being  no 
oonsideration  for  the  promise  as  to  the  costs 
thra  already  incurred. 

Mr,  SerjeoHt  Wilde  now  shewed  cause.— 
He  contended  that  the  plaintiff's  allowing 
the  suit  to  be  defended  in  his  name,  was  a 
sufficient  consideration  for  the  indemnity ; 
and  that  the  payment  of  the  costs  by  the 
plaintiff's  attorney,  he  being  for  this  pur- 
pose the  plainti£rs  agent,  was,  as  to  third 
persons,  a  paymmt  by  the  plaintiff  Uroself. 

Mr.  Serjeant  Ruual,  in  support  of  his 
rule. — If  this  be  an  agreement  to  pay  the 
by-gone  costs,  it  is  an  agreement  to  pay  the 
debt  of  a  third  person,  and  is  consequently 
void  by  the  Statute  of  Frauds,  for  want  of 
writing.  In  fVmkwortk  v.  MUl*(l),  it  was 
held,  that  a  promise  by  the  indorser  of  an 
unpaid  note,  to  indemnify  the  holder  if  he 
will  proceed  to  enforce  payment  against 
the  other  parties  on  the  note,  must  be  in 
writing,  or  it  is  void  under  the  Statute  of 
Frauds.  The  case  of  /fonvt  v.  Martin  (8) 
might  be  considered  as  conflicting  with 
the  doctrine  now  contended  for.  It  was 
dm*  ruled  1^  Lord  Kmyon,  diat,  where  a 
party  desires  an  action  brought  against 
Mother  peraon  to  bede&nded,  in  iriiieh  ao- 
lioa  be  is  ooneemed,  and  may  be  benefited 
by  the  event,  and  die  suit  isaecordingly  de- 
foided,  and  the  party  fails,  he  is  liable  for 
the  expenses  of  the  defence ;  and  that  such 
an  agreement  is  not  within  the  Statute  of 
Frauds.  The  question  there,  however,  was 
M  to  the  costs  of  the  park's  own  defence, 

(1)  9En.Hap.484. 
(t)  1  Eep.  Rap.  16t. 


not  M  to  the  phintiff^B  eosts.  Therefore 
that  case  does  not  apply.  Lemgton  v. 
Clark  {S\  and  Chater  v.  J3«eAeU(4),  era 
authorities  to  shew,  that,  in  such  a  case,  the 
Court  has  no  power  to  divide  the  verdicL 

The  averment  that  the  plaintiff  had  paid 
Price  the  costs  of  the  tithe  suit,  was  not 
supported  by  the  evidence,  for  it  appeared 
that,  although  the  costs  were  paid  by  his 
attorney  before  the  commencement  of  the 
action,  yet  be  himsdf  did  not  in  fiwt  pay  the 
money  until  aflter,  he  having  given  his  at- 
torney a  promissory  note  at  two  months  for 
the  amount.  The  oases  of  Ptckardv.BankeM 
U\  Taylor  v.Higguu{it),  nod  MatemUv, 
Jameton  (7),  shew  Uiat  a  promisson  note, 
or  similar  instrument,  cannot  be  deemed 
payment,  unless  expressly  so  treated  by  the 
parties. 

Lord  Chief  Juttiee  Tindal.—Tbe  rule  in 
this  case  has  been  obtained  upon  two 
grounds — first,  that  the  promise  was  an  un- 
dertaking within  the  Statute  of  Frauds,  and 
not  being  in  writing,  the  plaintiff  was  not  en- 
titled to  recover— secondly,  that  the  alle- 
gation in  the  second  count,  of  the  payment 
of  the  money  by  the  plaintifl^  was  not  sus- 
tained by  the  evidcnee. '  On  the  best  con- 
sidcratimi  I  have  been  able  to  give  the  ease, 
I  am  of  opinion  Aat  neither  of  these  otgec- 
tions  is  maintainable. 

It  seems  to  me  Utat  the  case  is  not  within 
the  words  of  the  Statute  of  Frauds.  The 
wmrda  of  tlwt  statute  are,  that  **  no  action 
shall  be  brought  to  charge  the  defendant 
upon  any  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  per- 
son, unless  the  agreement  on  which  suoh 
action  shall  be  brought,  or  some  note  or 
memorandum  thereof,  shall  be  in  writing, 
and  signed  by  the  party,  &c."  Now,  how 
is  there  any  promise  here  to  answer  for  the 
debt,  de&ult,  or  miscarriage  of  another 
person?  It  is  an  immediate  and  direct 
promise  on  the  part  of  the  defendant  to  re- 
pay to  the  plaintiff  money  that  he  was  com- 
pelled to  pay,  in  oonseqneiKe  of  the  phun- 
ti6r*8  being  called  upon  to  pay  money  for 
him.    It  has  been  said,  that,  at  all  events, 

(3)  t  Vanlr.  ttS. 

(4)  f  Tern  Rep.  (01. 
m  13£Mt,«0. 

(6)  S  Ewt,  169. 

(7)  tBani.ftAld.5l. 


Digitized  by 


168 


COURT  OF  COMMON  PLEAS: 


die  promise  is  not  good  aa  to  the  antece- 
dent costs.  It  was,  however,  perfectly 
competent  to  the  plaintiff  to  make  any  bar- 
gain for  allowing  the  defendant  the  use  of 
his  name  in  the  tithe  cause,  and  I  know  of 
nothing  to  render  such  a  contract  invalid. 

The  next  question  is,  whether  there  has 
been  any  payment  for  money  before  action 
brought,  to  satisfy  the  allegation  of  payment 
in  the  second  count.  The  evidence  is,  that 
Baxter  and  Adams,  who  were  the  attpmiea 
of  Adams  (the  plaintiff)  and  Cadwallader, 
made  the  payment  in  queaticm.  It  is  tme 
that  the  plamtiff  himself  did  not  actually 
pay  the  money  until  aAer  the  eommenee- 
roent  of  the  action.  But  the  money  has  in 
fact  been  paid,  and,  inasmuch  as  the  defen- 
dant could  not  be  called  upon  again,  he 
cannot  object  to  the  mode  of  payment.  As 
well  might  it  be  contended  that  a  payment 
by  a  cheque  overdrawing  the  party's  bankers' 
account,  was  no  payment.  The  plaintifi^s 
attornles  were  his  agents  for  this  purpose, 
and  he  waa  anawerable  to  them,  provided 
the  payment  so  made  by  them  waa  adopted 
by  hiin.  It  seems  to  me,  themfere,  that  the 
rule  should  be  discharged. 

Mr.Jtu^  OttteUe  (8).— The  averment  of 
payment  made  to  Price,  is  fiilly  borne  out 
by  proof  of  payment  by  Baxter  and  Adams. 

As  to  the  other  question,  the  answer  has 
been  given  by  my  Lord  Chief  Justice.  This 
was  not  a  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  a  third  person, 
but  for  a  liability  to  which  the  plaintiff 
might  be  exposed  at  the  instance  and  for 
the  benefit  of  the  defendant.  There  is  a 
sufBcient  c<«isideration  for  the  promise 
even  as  extended  to  the  by-gone  costs.  The 
defendant  was  liable  for  a  portion  of  those 
costs  ;  end  if  the  suit  had  been  successfully 
defended,  he  would  have  been  entitled  to 
recover  die  oosta  be  himself  had  expended. 
Indeed,  in  order  to  let  in  the  otgeetmn  as  to 
the  Statute  of  Frauda,  it  ia  necessary  for  the 
defendant,  to  assume  that  the  promise  does 
go  to  both  sets  of  costs. 

Mr.  Justice  BoiongueL — I  agree  with  the 
rest  of  the  Court  upon  both  points.  The 
plaintiff  was  at  liberty,  on  allowing  his  name 
to  be  used,  to  stipulate  even  for  the  pay- 
ment to  himself  of  a  sum  of  money,  or  that 
a  debt  he  owed  should  be  afterwards  paid  ; 

(8)  Mt  JoMicePukwasatCliuiben. 


that  which  the  defendant  promised  to  pay 
him  was  not  the  debt  of  a  third  perscn. 
The  money  was  paid  by  the  plaintiS^s  agents. 
It  seems  to  me  that  the  payment  thus  made 
was  a  payment  by  the  pluntifl^  and  a  ground 
of  action. 


1 8S0     S    ^'^^  ASaranxs  or  huu, 

*y    *     #  TBI  8AHB  0.  HASXIS  AXD  AX- 
^  OTHER. 

Bankrupt  Act — Qnutrwtiim  of* 

The  defendant  ohtmned  a  Judgment  htf  nil 
dicit  (in  an  action  for  goodt  told)  against  « 
franjtrupf,  and  aflemardt  executed  a  writ  of 
inquiry t  and  signed  final  judgment^  ttkich  was 
etj^mud  on  a  mil  of  erroTf  and  issued  execu- 
tion against  At«  ^ects,  before  any  eel 
banhvplof  commitled;  but  an  act  of  bank- 
mptcy  was  committed  before  the  sale,  Tkf 
final  judgment  was  obtained  before,  but  tie 
eauaUion  issued  after  the  6  QetK  4.  c.  16. 
came  into  operolion ; — Held,  thai  tUs  mas  a 
judgment  wUkin  the  prooiso  in  the  1  OSth  aee- 
Jtoa  of  that  HaUUe;  and,  therefore,  that  tie 
assignees  were  entitled  to  recover  from  Ike 
exeeution-cretUtor  the  money  levied. 

These  were  actions  of  assumpsit  by  the 
assignees  of  one  Heale,  a  bankrupt,  to  re- 
cover from  the  defendants,  execution-credi- 
tors of  the  bankrupt,  money  levied  by  them 
under  the  following  circunwtancea  :— 

In  the  first  case,  it  appears  that  the  de- 
fendant had,  in  1824,  brought  an  action 
against  the  bankrupt  for  goods  sold,  in  whim 
he  obtained  judgment  by  nil  dicil  oa  the 
7th  of  January  1825;  tm  writ  of  inqniij 
was  returnable  on  the  third  retam  in  Hir 
lary  term,  and  was  executed  on  the  5lh 
February  in  that  year ;  final  judgment  was 
signed  on  the  18  th  of  February  1825, 
whereupon  the  bankrupt  brought  a  writ  of 
error;  in  Hilary  term,  1826,  the  judgment 
was  affirmed,  and  a  fi-fa.  issued  thereon  on 
the  1st  of  February,  under  which  the  oflScec 
took  possession  of  the  goods  of  the  bankr 
rupt  on  the  6th  of  February,  but,  at  the  re- 
quest of  the  bankrupt,  and  in  consequence 
of  the  illness  of  the  bankrupt's  wife,  the 
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sale  was  postponed  until  the  4th  of  April, 
on  which  and  the  following  day  the  effects 
were  sold.  The  proceeds  were  paid  over  to 
the  plaintiff.  The  action  was  brought  to 
recover  these  proceeds,  on  the  ground  of  an 
intervening  act  of  bankruptcy.  The  act  of 
bankruptcy  in  question  wss  committed  on 
the  Srd  of  April  1886,  and  consisted  in  the 
fraudulent  sale  or  conveyance  by  the  bank* 
nipt  to  one  Phelps  of  certain  uiares  in  a 
ship  called  the  Mary  Ann. 

In  the  second  action,  which  was  on  a  bill 
of  exchange)  the  judgment  by  defaidt  was 
of  Michaehnas  term  1825,  aiid  afterwards 
referred  to  the  Prothonotary  on  a  rule  to 
compute ;  final  judgment  was  signed  on  the 
13th  of  December,  and  the  levy  on  the  S£ih 
of  December  1825.  In  this  case  there  was 
an  additional  act  of  bankruptcy  proved,  vis. 
a  denial  to  a  creditor  on  the  27th  of  March 
1826. 

The  causes  were  tried  before  Mr.  Justice 
Gdelee,  at  the  last  Summer  Assizes  at 
Kxeter.  The  question  depended  on  the 
construction  of  tlie  108th  section  of  the 
6 Geo.  4.  c.  16,  which  enacts — "That  no 
creditor  having  security  for  his  debt,  or 
having  any  attachment  in  London  or  any 
otiier  place,  by  virtue  of  any  custom  there 
used,  of  the  goods  and  chattels  of  the  bank- 
rupt, shall  receive  upon  any  such  security  or 
attachment  more  than  a  rateable  part  of 
such  debt,  except  in  respect  of  any  execu> 
tion  or  extent  served  and  levied  by  seizure 
upon,  or  mortgage  or  lien  upon  any  part  of 
the  property  of  such  bankrupt  before  the 
bankruptcy :  Provided  that  no  creditor, 
though  for  a  valuable  consideration,  who 
shall  sue  out  execution  upon  any  judgment 
obuined  by  default,  confession,  or  nitdicUt 
shall  avail  himself  of  such  execution  to  the 
prejudice  of  other  fiiir  creditors,  but  shall 
be  raid  rateahly  with  such  creditors." 

The  jury  found  for  the  plaintiff  in  both 
actions,  and  leave  was  reserved  to  the  de- 
fendants respectively  to  move  to  enter  a 
nonsuit. 

Mr.  Serjeant  Stephen  (in  the  first  cause) 
now  moved  accordingly. — The  case  is  not 
within  the  proviso  in  the  108th  section. 
The  object  of  thel^islsture  was  to  prevent 
judgments  being  signed  by  collusion  between 
the  bankrupt  and  a  creditor,  and  more  par- 
Ucularly  on  warrants  of  attorney ;  to  that 
case  the  words  of  the  act  are  directed.  The 
Vol.  VIIL  CP. 


practice  bad  been,  for  a  creditor  to  obtain  a 
warrant  of  attorney,  and  then  to  sweep 
away  the  effects  of  tlie  bankrupt,  to  the 
prejudice  of  the  other  creditors :  that  was 
the  mischief  wlitch  the  act  was  intended  to 
meet.  It  is  not  in  the  power  of  a  plaintiff 
to  control  the  plea  of  the  defendant ;  he 
cannot  obtain  any  particular  form  of  judg- 
ment. It  cannot  be  presumed  that  this  was 
other  than  a  bond  file  adverse  proeeedmg ; 
the  writ  of  error  proves  that:  neither  is 
this  an  execution  sued  out  on  a  judgment 
by  default;  but  an  execution  on  a  final 
judgment  obtained  after  a  judgment  by  nil 
dicit,  and  affirmed  by  a  court  of  error. 

In  the  next  place,  this  is  not  a  case  fall- 
ing within  the  act  at  all.  The  final  judg- 
ment was  obtained  before  the  6  Geo.  4.  c.  16. 
came  into  operation,  and  unless  the  act  be 
construed  retrospectively,  it  camot  embrace 
this  case.  It  is  a  general  principle,  and  a 
sound  one,  that  acts  of  parliament  are  not  to 
be  construed  retrospectively,  unless  there 
be  express  words  to  that  effect.  Tlie  act 
never  meant  to  take  in  the  case  of  an  ante- 
cedent judgment. 

ILord  Chief  Justice  TindaL—Tha  enact- 
ment could  not  apply  to  executioHe  sued  out 
before  the  act  took  effect,  for  the  words  are, 
that  "no  creditor  who  shall  sue  out  execu- 
tion, &c. ;"  but  it  may  very  well  apply  to 
ipaat  judgments,  because  the  participle  past 
is  used — '*  any  judgment  obtainedf  &c."] 

The  act  could  not  mean  to  disturb  ex- 
isting rights. 

Mr,  Serjeant  Meremtber  made  the  like 
motion  in  the  second  cause. 

[^Mr,  Justice  Gaselee  observed,  that  in  the 
latter  case  the  final  judgment  was  obtained 
after  the  1st  of  September  1825,  the  day 
the  6  Geo.  4.  e.  16.  came  into  operation.] 

[Mr.  Justice  Park  referred  to  Notley  t. 
Buck(l),  and  Mortand  v.  PellaU(9),  in  the 
former  of  which  it  was  held,  that  the  remedy 
for  assignees  of  a  bankrupt  under  the  section 
in  question,  to  prevent  a  creditor  availing 
himself,  to  the  prejudice  of  the  estate,  of  an 
execution  sued  out  upon  a  judgment  ob- 
tained by  nil  dicit,  or  confession,  is  by  action 
at  law,  and  not  by  petition  to  the  great  seal ; 
and  in  the  latter — where  money  had  hem 

(t)  SM.  &R.68}  1.0.  8  B.  &  C  160;  6 Lav 
Jonra.  K.B.  S71. 
(f)  8  B.  &  C.7«j  s.e.  r  Uw  Jesn.  K.a  54. 
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raised  by  the  sherifT  under  a  fi.  fa.  before 
the  return  of  the  writ,  and  the  debtors  be- 
came bankrupt  after  the  return  of  the  writ-— 
that  the  judgment-creditor  was  not  at  the 
time  of  the  bankruptcy  a  creditor  having 
aecority,  within  this  clause ;  and,  conse- 
quently, that  he  was  not  liable  to  refund  the 
money  to  the  assignees,  although  the  pro- 
ceeds were  not  paid  to  him  by  the  sheriff 
until  after  the  bankruptcy.] 

Cur.  adv.  mlt. 

Lord  Chief  Justice  Tindal  now  delivered 
the  opinion  of  the  Court  (If) : — 

In  this  case  the  defendant  applies  for  a 
rule  to  riiew  cause  why  the  verdict  fur  the 
plaintiffs  should  not  he  set  aside,  and  a  new 
trial  had,  on  the  ground  that  the  judgmnU 
and  execution  on  which  he  relies  do  not  fidl 
within  the  proviso  of  the  )08th  section  of 
the  Bankrupt  Act,  and,  consequently,  that 
the  execution  is  protected  by  the  general 
enactment  of  the  section  itself,  as  having 
been  "  served  and  levied  by  seisure  before 
the  bankruptcy." 

It  was  contended  on  two  distinct  grounds, 
-that  the  case  is  not  governed  by  the  words 
«f  the  proviso — first,  that  this  is  not  pro- 
perly a  judgment  by  default,  not  being  a 
0iia1  judgment ;  and,  even  if  it  is  to  be  con- 
wdered  as  obtained  by  default,  the  proviso 
includes  only  suck  judgments  by  default  as 
are  suffered  by  agreement  of  the  parties — 
secondly,  that  it  relates  only  to  judgments 
obtained  after  the  act. 

But,  notwithstandh^  these  objections,  we 
think  the  case  falls  within  the  proviso.  As 
to  Uie  first,  it  is  to  be  observed  that  the 
words  themselves  comprise  every  species  of 
judgment  obtained  against  a  defendant,  ex- 
cept judgments  after  verdict,  trial  by  the 
record,  and  on  demurrer.  The  judgment, 
therefore,  on  which  this  execution  issued, 
not  being  one  of  any  of  the  latter  claues,  it 
is  difficult  to  maintain  that  it  does  not  fall 
within  those  named  in  the  proviso;  nor  does 
it  seem  less  a  judgment  by  default  because 
ft  writ  of  inquiry  is  interposed  between  the 
interlocutory  and  the  final  judgment,  socfa 
writ  being  no  more  than  an  inquest  of  oflBee 
to  inform  the  conscience  of  the  Court,  who 
might  proceed  immediately  to  ascertain  the 
damages,  if  they  so  thought  fit.    The  judg- 

(S)  TUajudgMMitiji^McqvtlljtowtlM'Osse. 


ment,  therefore,  ranging  {taelf  onder  the 
description  of  a  judgment  by  defiiult,  We  d« 
not  see  by  what  princij^  we  can  restrain 
the  very  general  worda  used  in  the  proviso, 
to  judgments  of  deftult  by  the  consent  or 
eolfusion  of  the  plaintiff  and  defoidant.  It 
may  be  admitted  that  the  primary  object  of 
the  legislature  was  to  provide  against  the 
inconvenience  felt  by  the  creditors  of  a 
bankrupt  from  judgments  suddenly  entered 
up  and  execution  levied  on  secret  warrants 
of  attorney ;  and  that  the  clause  in  question 
which  is  copied  from  the  Irish  Bankrupt 
Act,  11  &  IS  Geo.  d.  c.  8,  s.  4,  was  intro- 
duced principally  with  that  object.  But 
the  legislature,  when  it  wished  to  IVane 
enactments  as  to  warrants  of  attorney,^ 
knew  how  to  describe  them  by  their  name, 
as  in  the  3  Geo.  4.  c.  89  ;  and,  again, 
usii^  the  very  general  words  "  any  judg- 
ment obtained  by  default,  confession,  or 
nildieit,"  instead  of  referring  to  judgments 
on  warrants  of  attorney,  it  appears  to  us  the 
better  inference,  that  more  was  intended  to 
be  indiided,  and  that  all  judgments  by  defamk 
must  be  intended  to  be  oompreliended, 
particularly  as  in  all  cases  consent  and  ctA' 
lusion  may  so  easily  exist,  but  be  with  so 
much  difficulty  brought  to  light. 

As  to  the  second  objection,  the  words 
"  obtained  by  default,  confession,  or  nil 
dicit,"  describe  as  well  a  judgment  then  ob- 
tained, as  one  to  be  obtuned  after  the  pass- 
ing of  the  act ;  and  as  the  act  in  the  very 
seme  clause  uses  worda  of  a  future  a^i^ 
cation — "  provided  that  no  Creditor  wIm 
sbatl  sue  out  execution  upon  any  judgment 
obtained,  Sec" — we  think,  if  the  olause  bad 
been  meant  to  apply  to  future  judgments 
only,  the  legislature  would  have  said  "  to  be 
obtained,"  or  used  a  similar  cxpressioa. 
And,  upon  such  construction,  it  is  to  be  ob- 
served that  aH  executions  issued  upon  jvd|^ 
ments  entered  up  before  the  1st  of  Septem- 
ber 1825,  on  secret  warrants  of  attorney 
then  in  existence,  WQuld  be  protected,  for 
which  there  seems  no  reason  whatever. 

On  the  vAkcAe,  therefore,  we  think  this 
execution  falls  within  the  enaetmmt  of  the 
proviso,  and  that  nde  prayed  for  1^  the 
plaintiff  should  not  be  grmted. 
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May  S   S   ^''^^^  Y&TLom. 
Practice — Bill  of  exceptions. 

The  defendant  having  eeut  to  the  plaintiff' 
a  drqfi  of  a  bill  of  exceptiont,  after  a  writ 
^  error  brought,  the  latter  rejiued  to  return 
U,  cmuidering  it  waived  by  the  mit  of  error, 
A  Judgt^e  onkr  haiung  bean  obtained  bg  the 
d^endanA  for  Me  dtlwerg  wUhi»  a  eertmn 
period— tki  Court  refuted  to  resetnd  that 
order. 


ttance  of  it  ibould  be  reduced  into  writing 
at  the  trial. 

Mr,  Secant  Crou  and  Mr.  Serjeant 
Andremtf  in  su^wrt  of  the  rule— It  is  the 
d«t7  of  the  party  to  tender  the  text  of  the 
exeeptiona  before  the-  verdict.  There  can- 
not, without  consent,  be  an  exceptbn  by 
parol  before,  and  reduced  mto  writing  aiker 
verdict.  No  caie  can  be  cited  to  sliew  that 
a  bill  of  exceptiiHis  can  be  oealed  after  the 
removal  of  the  record  into  the  court  of 
error. 


At  the  trial  of  this  cause  before  Lord 
Chief  Jusuce  Tindal,at  the  Sittings  at  West- 
Eoinster  after  last  Michaelmaa  term,  the 
counsel  for  tlie  defendant  tendered  a  bill  of 
excepUoHB,  a  note  of  which  ttatf  banded  up 
le  the  (rfBcer  <^  the  court.  A  bill  of  exoep- 
tions  in  due  form  was  on  the  1 1th  of  Feb- 
ruary last  sent  to  the  plaintiff's  aUorttey, 
who  refused  to  return  it.  A  writ  of  enor 
had  also  been  brought  by  die  defendant,  and 
the  rule  to  transcribe  was  served  at  the  same 
time  that  the  copy  of  (he  bill  of  exceptions 
was  banded  to  the  plaintifTs  attorney. 

Tlie  defendaot  tlwreupon  obtained  an 
order  of  ilie  Lord  Chief  Justice  requiring 
the  pbuntift'to  return  iIk  bill  of  exceptions 
witltia  l«ti  daya. 

Mr.  Serjtant  CroUt  on  a  former  day  in 
this  term,  obtained  a  rule  nifi  to  rescind  this 
ocder.  He  submitteU  that  the  defendant 
was  too  late,  the  cause  beuig  already  re- 
moved by  writ  of  error,  and  the  writ  re- 
turnable before  tlie  order  was  obtained ; 
and  he  referred  to  pOlon  v.  ^oe  d.  Parker 
(l)k  where,  a  party  having  tendered  a  bill 
of  CKeeptioBB  at  tlie  trial,  and  brought  a 
wrk'of  error  before  the  Judge  who  signed 
audi  bill,  it  was  held,  that  be  thereby  waiv- 
ed the  exceptions,  and  could  not  afterwards 
be  permitted  to  append  them  to  the  writ  of 
error. 

Mr.  Serjeant  Toddy  and  Mr.  Serjeant 
Wilde  now  shewed  cause. — In  Dillon  v.  Doe 
d.  Parker,  tlie  application  was  made  to  the 
Court  of  Error,  not  to  tlie  Court  where  the 
original  record  from  ;  besides  a  year 
had  elapsed,  and  an  assignment  of  errors 
had  been  made.  No  time  is  pointed  out 
fay  the  statute  for  preaenting  -the  bill  of  ex- 
ctpticni.    It  is  only  necessary  that  the  anb- 


Lwrd  Chief  Juitiee  Tindal. — We  are  not 
giving  any  opinion  as  to  whether  the  excep- 
tions ere  such,  as  when  produced  to  the 
Judge  who  tried  the  cause,  he  will  affix  his 
seal  to;  still  less  do  we  judge  of  Uinr  ulti- 
mate fate :  the  only  opinion  we  are  forming 
is  on  the  mere  point  of  practice. 

It  appears  that  the  cause  was  tried  here 
on  tlie  S3rd  of  December  last.  Minuteaof 
the  exceptions  were  then  drawn  up  and 
tenderedto  the  Chief  Justice.  On  the  llUi 
of  February,  the  bill  of  exceptions  in  its 
extended  form  was  also  offered  to  him,  and 
he  suggested  that  it  should  be  handed  over 
to  the  other  side  for  their  assent.  It  is  not 
asserted  tliat  it  is  necessary  to  draw  the  bill 
in  fornn  until  the  expiration  of  the  four  first 
days  of  the  ensuing  term ;  so  that  the  ex- 
tent of  the  delay  is  from  the  38{h  of  Janu- 
ary to  the  11th  of  February.  The  ques- 
tion is,  whetiter  that  is  so  great  a  delay  to 
induce  the  Court  to  say  that  ilie  plaintiff 
might  refuse  to  restore  the  paper  submitted 
to  him.  I  see  no  reason  why  he  should  re- 
tain It.  When  he  f{ives  his  answer,  or 
makes  alterations  in  it,  it  will  be  submitted 
to  me,  and  it  will  then  be  for  nw  to  say 
whether  I  will  seal  it  or  not.  Then  conea 
the  qaestion  to  which  we  are  referred  in  the 
case  of  Diiien  v.  Doe  d.  Parker.  It  will 
be  for  the  Court  of  Error  to  say  whether  or 
not  the  bill  of  exceptions  comes  too  late  to 
form  a  component  part  of  the  writ  of  error 
before  the  Court.  1  think  theorder  should 
not  be  rescinded. 

JIfr.  Jmetke  Peark. — It  seems  to  me  that 
the  defendant  has  a  right  to  what  he  asksi 
Tlie  plamtilf  may  send  back  the  bill  of  ex- 
ceptions unsigned,  or  altered  and  signed, 
and  the  Lord  Chief  Justice  nay  then  exer- 
ciae  hia  diaoretion  as  to  seaKag  it.  When 
be  doea  ae,  it  will  be  for  the  Court  sf  Error 
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to  say  whether  or  not  it  comes  too  late.  I 
nlso  think  the  rule  should  be  discharged. 

Mr.  Justice  Oatelee, — I  confine  myself 
to  the  question,  whether  or  not  the  plainiifiT 
had  a  right  to  retain  this  paper.  I  think  he 
had  not.  Strictly  speaking,  perhaps,  the 
party  who  is  to  draw  the  bill  of  exceptions 
ought  not  to  keep  it  until  the  expiration  of 
the  first  four  days  of  the  term  succeeding ; 
he  ought  to  deliver  it,  so  that  it  may  be 
ready  by  that  time.  There  is,  however*  no 
positive  rule  on  the  subject ;  but  I  think 
that  is  the  reason  of  the  thing :  else,  how 
is  the  officer  to  say  that  the  plaintiff  is  not 
entitled  to  judgment  ?  If  the  Lord  Chief 
Justice  seals  the  bill  of  exceptions,  it  will 
be  for  the  Court  of  Error  to  say  whether  or 
not  it  comes  too  late. 

Mr,  Justice  Botanquet, — I  think  there  is 
no  ground  for  saying  that  the  order  of  the 
Lord  Chief  Justice  should  be  set  aside.  It 
neither  prejudices  the  discretion  of  hia  Lord- 
ship as  to  sealing,  nor  the  Court  of  Error  in 
deiuing  with  the  bill  of  exceptions. 

Ride  ^teharged. 


May  6    y  tophah  v.  dent  and  others. 

Insolvent  Debtor — Rights  of. 

A  discharged  insoleent  debtor  cannot  mailt' 
tain  tretpais  for  breaking  and  entermg  the 
premises  in  which  he  retidkd  before  /lu  render 
to  prison  and  assignment  of  his  property, 
mlAmt  proving  a  clear  constructine  posses- 
sion in  him  with  the  assent  of  his  assignees* 

This  was  an  action  of  trespass  brought 
against  the  defendants  for  an  alleged  break- 
ing and  entering  of  the  plaintiff's  house. 

The  defoidanla  pleaded  the  general  issue. 

The  cause  was  tried  before  Mr.  Justice 
Park,  at  the  Sittings  at  Westminster  after 
last  Michaelmas  term.  It  appeared  that 
the  plaintiff  went  to  prison  on  the  9th  of 
June  1 829,  petitioned  the  Insolvent  Debtors* 
Court  for  his  disdiarge  under  tbe  act  on  the 
17th,  and  was  brought  up  to  lie  heard 
thereon  and  discharged  on  the  12th  of  Au- 
gust following.  7*he  defendants  entered 
the  premises  (in  the  absence  of  the  plain- 
tiff's wife,  whom  he  had  left  on  the  premises, 
but  who  bad  not  been  in  the  houae  Sot  two' 


days,  having  gone  to  her  mother's),  by 
picking  the  lock  of  the  outer  door,  for  the 
purpose  of  distraining  for  rent  due  on  the 
24th  of  June  1889.  The  plaintiff  had  been 
tenant  from  year  to  year.  The  rent  due 
was  12/.  The  goods  produced  4L  ll$.6d. 
and  the  whole  o?  them  were  entered  in  die 
plaintiff's  adiedule. 

The  learned  Judge  said  that  there  ra 
no  possession  in  the  plaintiff;  that  he  hid 
ceased  to  have  any  interest  m  the  premises, 
he  being  discharged  under  the  insolvent  act, 
all  his  interest  passed  to  the  assignees ;  that 
the  house  appeared  to  have  been  deserted 
by  the  wife ;  and  that  tbe  case  of  Doe  i. 
Palmer  v.  Andrems  {l)t  which  was  cited  on 
the  part  of  the  defendant  to  shew  that  sll 
the  plaintiff's  interest  in  the  premises  piss- 
ed to  his  ass^eesj  was  daoiive,  and  must 
be  acted  upon. 

A  verdict  was  thereapim  found  finr  tbe 
defendants. 

Mr,  Serjeant  Andremt  in  the  last  term, 
obtained  a  rule  nin,  that  this  verdict  might  be 
set  aside  and  a  new  trial  bad,  tm  the  ground 
of  a  misdirection.  He  submitted  tbu  there 
was  a  Bofflcient  constructive  poaaessioo  in 
the  plaintiff  to  enable  him  to  maintain  tbe 
action,  for  that  though  tbe  wife  was  not  ac- 
tually in  the  house,  it  was  her  only  boose, 
and  her  effects  were  there  ;  that,  even  sap- 
posing  the  case  of  Doe  d.  Palmer  v.  An- 
drews to  apply,  the  insolvent's  petition  hav- 
ing been  filed  before  tbe  24th  of  June  (the 
day  the  rent  became  due),  he  was  desrty 
discharged  from  all  debts  owing  by  him  up 
to  that  time ;  and  thaLhis  possessioa  after 
that  time  must  be  held  to  be  a  new  tskii^ 
and,  tbe  tenancy  being  a  tenancy  from  year 
to  year,  there  was  nothing  Ua  Uie  assignees 
to  take. 

Mr.  Serjeant  WUde  now  sliewed  eaose. — 
It  has  been  expressly  decided  that  the  as- 
signment made  by  the  insolvent  on  filing  his 
petition  absolutely  vests  in  his  assignees  his 
whole  effects:  Crofts  v.  Pick^i)^  Doe  d. 
Palmer  v.  Andrews.  The  latter  alone  could, 

(l)4BiBK.348;s.&ltB.llMni  SUwJaoa. 
CP.  194]  SCsr.ftp.59S. 

(t)  1  Biog.SM;  8B.  Moore,  548;  tUwJowa. 
CP.  to.  So  far,  indeed,  haa  tfats  pfindph  t>m 
earned  bvtbiiConrt,  that  in  ooo  cua  (WiUasv.^ 
liott,  6  Law  Jouni.  CP.  8;  a.  c  1  M.  &  P.  19; 
4BinK-33f  i  3  Car.  &  P.  117),  wbm  la  iMol««M 
had  filed  bis  petitioti,  and  azeeiited  an  aai^— «  •» 
his  property  to  the  proTMUiuU  asMfaea  of  as  lam- 
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therefore  maintain  tretpau  for  the  entry ; 
the  seiiing  of  the  goods  was  abundantly 
jutified.  The  allegation  that  the  defen- 
dants broke  and  entered  the  plwnt^s  house 
is  not  supported.  Thus,  not  having  a  right 
of  posseuion,  he  mostt  to  establish  a  con- 
structive right,  prove  an  actual  corporal 
possession.    In  this  he  failed. 

ATr.  SerjeoMt  Andremt  in  support  of  his 
rule. — The  possession  of  the  wife  is  the 
possession  of  the  husband.  It  was  not 
shewn  that  the  wife  had  left  the  premises 
without  any  ontmiu  revertenM,  All  the 
goods  of  the  insolvent  do  not  pMs  by  the 
sssignment ;  certain  articles  are  excepted : 
these  remained  the  plaintiff's,  and  in  hia 
posseaaion,  in  bis  borne. 

Lord  Chief  Justice  Tmdal—l  think  this 
TCrdict  ought  not  to  be  disturbed.  In  onler 
to  maintain  die  action,  the  plaintiff  ibould 
have  shewn  that  be  had  either  an  actual  or 
construetiva  possession;  but  it  seems  here 
that  the  property  in  the  term  was  out  of  the 
plaintiff!  it  bad  been  assigned  to  the  pro- 
visional assignee  of  the  Inscdvent  Debtors' 
Court.  We  must  consider  this  as  a  pos- 
session under  a  valuable  lease.  If  so,  who 
can  doubt  its  beinp  in  the  assignee  f  It 
appears  that  the  insolvent  was  in  White 
Cross  Street  prison;  and  that  his  wife  was 
not  in  the  regalar  and  constant  possession 
of  the  premises.  All  we  hear  of  the  mat- 
ter is,  that,  two  days  before  the  distress  in 
question  was  made,  she  was  seen  there.  It 
seems  to  me  that  it  would  be  too  much  to 
■ay  that  this  single  instance  of  seeing  the 
wife  on  the  premises  should  be  construed  as 
a  possession  in  the  pUinttff  with  the  conaent 
of  the  provisional  assignee. 

Mr.  Justice  Park. — I  am  of  the  same 
opinion.  Unquestionably  the  property  in 
the  goods  was  out  of  the  plaintiff^  by  the 
aasignment.  So,  the  term,  unless  the  decision 
in  Doe  d.  Palmer  v.  Andrews  be  wrong. 
That  case  was  universally  approved  of  in 
Westminster  Hall,  with  ^  sole  exception 
of  one  dissentient  voice. 

Mr.  Justice  Gaselee. — The  interest  in  the 
bouse  waa  in  the  assignee.    If  there  had 

vmt  Court,  but  dUd  Ufwrt  tht  day  if  keariag,  and 
bafora  iha  iMtgDmuit  b;  Uie  pronaiootl  to  tba  after- 
mppoiiiied  aaaignsn,it  waa  held  that,  natmithiUmdiHg 
thM  death  of  tht  inwrfvAit,  the  piop«ty  atUI  passed  to 
tbe  Dlliniate  aaaigaaea. 


been  clear  evidence  that  the  wife  was  in 
possession  with  the  assent  of  the  assignee, 
the  plaintiff  might  maintain  trespass  on  that 
constructive  possession;  but  no  facts  ap- 
peared to  warrant  that  wndusbn. 

Mr.JustkeBosanfuet. — It  wasaquestion 
of  fact,  whether  the  plaintiff  was  in  posses- 
sion of  the  house  by  the  agency  of  his  wife. 
If  so,  he  had  a  right  to  maintain  trapasi, 
otherwise,  clearly  not. 

Rvie  discharged. 


1830. 
May  7.  j 

Fine — AmendmcHt  of. 

The  Court  permitted  a  ^foe  <o  be  amended 
hm  the  imsertioH  qf  parishes  not  named  m  the 
deed  to  lead  the  usest  the  deed  conUmmg  the 
^meral  leerds  **  or  elsemhere  m  the  county  of 
SJ*  and  the  closes  m  jaestion  being  named 
m  a  schedule  annexed. 

Mr,  Serjeant  Taddy,  yesterday  moved  to 
amend  this  fine  by  (he  insertion  of  certain 
parishes  not  named  in  the  deed  to  lead  the 
uses.  The  closes  in  those  parishes,  which 
were  intended  to  pass  by  the  fine,  were  in- 
serted by  name  in  a  sdiedule  in  the  deed, 
and  the  deed  contained  the  general  words, 

"or  elsewhere  in  the  county  of  S  ." 

He  now  referred  to  the  case  of  Wheeler 
demandant,  Hiil  tenant,  Heseltine  vouchee 
(1),  where  the  Court  permitted  a  recovery 
to  be  amended  by  inserting  a  new  parish  in 
the  writ  entry,  on  an  affidavit  of  the  ori- 
ginal intent  of  the  parties  to  include  all  their 
property  within  the  county,  and  of  the 
assent  of  all  persons  interested  at  the  time 
of  the  amendment ;  and  also  to  the  case  of 
KinderUy  demandant,  Domville  tenant,  Bam- 
Jylde  vouchee  (2),  where  the  Court  allowed 
predsely  the  amendment  prayed  here. 

j^ord  Chief  Justice  Tindal. — I  confess  I 
entertained  a  doubt  upon  the  subject  when 
mentioned  yesterday,  no  case  having  been 
cited ;  but,  on  the  authority  of  the  eases 
now  referred  to,  I  think  the  am«idment 
may  be  permitted. 

Fmt, 

(1)  1  Bos.  fc  PuU  560. 
(t)  4  Taunt.  738. 
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18S0. 
May  8. 

Vracuce—fVatrdnt  of  Attorney . 
Entering  vp  JudgmeiU  o»  an  old  varrant 

On  ihe  motion  of  Mr.  Serjeant  Jones,  anil 
an  affklavit  of  anadmisaion  recently  (on  the 
1st  tnst.)  made  by  the  defendant,  that  the 
debt  was  due,  The  Court  permitted  judg- 
ment to  be  entered  up  on  an  old  warrant  of 
attorney,  upon  the  affidavit  of  the  plaintiff's 
attorney,  who  swore  positively  to  the  debt 
being  due. 


10.  } 


HAXWXLL  e.  HARTIN. 


1830 
May  10, 

Pleading — JJirmathe  htue. 

In  tresp€ut  for  breaking  and  entering  a 
close  called  the  Lord's  Leys,  the  defendant 
pleaded  that  the  Lord's  Leys  wot  part  of  B. 
Common,  and  that  he  hada  right  to  dig  stone 
vpon  the  waste  and  unmchsed  parts  of  the 
common,  and  upon  llie  Lord's  Leys  as  part 
and  parcel  therenf;  the  plaint^  in  Au  repU- 
talion,  protesting  that  the  LonCs  Legs  mat 
notpartof  the  nasteof  B.  Common,  traversed 
the  right  claimed  in  the  Lord^s  Ley*.  At 
the  trial,  the  defendant  admitted  that  he  had 
no  evidence  of  lite  exercise  of  a  right  to  take 
stone  on  the  Lord's  Leys,  and  the  plaint^ 
admitted  the  defendant's  right  over  the  iwhote 
Iff  B.  Common,  milh  the  exception  of  ifte 
Lords  Leys  : — Held,  tliat,  upon  these  plead- 
ings, the  affirmative  of  Uie  issue  was  upon  the 
defendant,  and  therefore  that  tbt  plaintiff  was 
entitled  to  judgment. 

This  was  an  action  of  trespass  for  break- 
ing and  entering  the  plaintiff's  close,  called 
the  liord's  Leys* 

The  defendant  pleaded,  "  that  the  sup- 
posed dose  called  the  Lord's  Leys  is,  and 
at  the  said  several  times  when  frc.  was  an 
open  waste,  and  part  of  a  certain  common 
called  Brockeridge  Commoa,  and  that  the 
defendant,  and  all  those  whose  estate  he 
hath,  had  a  right  to  take  stone  from  the 
open  waste,  and  untnclosed  parts  of  Brocke- 
ridge Common,  and  in,  upon,  and  from  the 
Lord's  Leys,  as  being  an  open  waste,  and 
unindosed  part  of  Brockecidge  Conimon. 


TherepKcaiioB,  pntoiti^that  the  Lord's 
Leys  was  not  an  dpen  vnute,  and  tminclos* 
ed  part  of  Brock  eni^e  Common,  traverxd 
die  right  to  take  stone  from  the  LorA 
Leys  }  whereupon  issac  waS  joined. 

At  the  trial,  before  Mr.  Baron  Vau^Bi 
At  the  last  Summer  Assises  at  Glouceslcri 
ceruin  admissions  were  made  by  the  eosD* 
sel  on  cither  side — the  counsel  for  the  de- 
ftndant  admitting  that  he  had  no  evideace 
to  prove  the  exercise  of  a  right  to  lakt  atsoc 
en  the  Lord's  Leys — and  the  eounac)  fitr 
the  plaintiff  adbiitting  thai  the  dpftndntf 
had  a  r^{ht  to  dig  stoae  Wfon  Brookwidgi 
CMmion,  with  the  esccptkm  of  Ihe  Lord's 
Leys* 

It  being  thus  understood  Uiat  there  wis . 
no  fact  in  dispute  between  the  parties,  for 
the  consideration  of  the  jury,  veidict 
was  entered  for  the  defendant,  with  Uberty 
to  the  idaintiff  to  move  to  enter  a  vcsdiit 
with  Is.  damages. 

Mr.  Serjeant  RussoU,  accordingly,  in  the 
last  Mioliaelmaa  Urm  oteained  a  ri^  wsi 
to  that  efiect. 

Mr.  Serjeant  Ltdtam,  on  a  ferner  day  in 
thisteffm* shewed  cause. — Every traversahb 
•Matter  that  is  alleged  and  not  denied,  is,  lor 
the  purpose  of  the  eausc^  to  be  taken  as  ad- 
iMtted :  it  was  coinpeient  «o  the  plaintiff'  to 
AravMie  die  fact  of  the  Lord's  Leys  being 
ipart  of  Brodiertdge  CeOMnoa.  If  my 
mistake  arises  frooi  ttie  plaintiff's  mt^ 
ipleadtag,  the  utmost  the  Court  can  do  is  la 
dward  a  repleader!  but  not  a  verdioi. 

[Lord  Chief  Justice  riwW.— The  plead- 
ings stand  thus.  The  plea  stales  that  ihs 
Lord's  Leys  is  part  of  Brockeridge  Cooa- 
Rioo,  and  that  the  defendant  has  a  right  to 
dig  stone  upon  the  waste  and  unincioted 
parts  of  the  coranwn,  And  upon  the  Lord's 
Leys,  as  being  part  and  parcel  thereof;  the 
cepliostion,  protesting  that  the  Z<ord's  Leya 
is  not  a  waste  ana  uUimdosed  part  of 
.Brockeridge  Comuom  4r«tene«  the  right 
dismed  in  the  Lard's  Leys :  isaua  is  taken 
on  that  Gut  only.  That,  tbereibfe,  was  die 
only  (luestion  to  be.  u-ied.] 

Upon  this  reatud,  k  is  to  he  tak«  that 
the  Lord's  Leys  is  part  of  the  watte  <^ 
Brockeridge  Common.  If  the  plsintiffdis- 
putal  that  fact,  he  was  bound  to  take  issoe 
upon  it.  He  has  not  done  so ;  he  hai  aot 
denied  the  right  to  dig  stones  over  the  wb<^ 
of  Brockeridge  Commop  geoeraDy:  that  is 
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•linitted.  Id  Mmmood  v.  Woodil),  it 
VBS  h«ld,  thftt  all  presoripdona  are  in  tbeir 
Bature  entire,  and,  vben  tbey  are  pleaded, 
the  adverae  party  eaonot  deny  a  part  only, 
bat  muat  other  donor,  or  travene  the 
wMe  {  and  that  if,  to  an  action  of  trespasi 
in  the  common  called  A.,  the  defendant 
plead  that  A.  &  B.  commona  lie  open  to 
each  other,  and  then  prescribe  for  a  right  in 
both  commona,  the  plaintiff  must  traverse 
the  ffhole  preacription.  In  fiotktram  v. 
Green{^\  it  was  held,  that  the  common  is 
entire,  and  that  a  release  in  part  destroys 
the  wliole.  Where  the  connexion  is  once 
eatftblislied  between  tlie  locut  w  ftH>,and  any 
general  larger  field,  that  which  is  receivable 
in  evidence  in  the  one  case  ia  (under  certain 
leatriaKHH)  to  in  the  other  :  Tyrvhitt  v. 
Wynne  iS),  Slankjf  v.  }VitUe{^),  Bowe  v. 
Smton(5),  Owe  v.  H'«<(6).  The  worda 
of  the  plea  relating  to  the  Lovd'a  Leys  May 
be  rejected  aa  eurpluaage. 

Mr.  Sayeant  Wilde,  and  Mr.  SetjeaKt 
Rut$eU,  in  support  of  the  rule. — No  evi- 
dence was  given  at  the  trial.  The  wlwle 
matter  vas  taken  by  consent.  .  The  case  of 
Morenood  v.  Wood  is  never  mentioned  with- 
out observations  being  made  upon  it. 

Cur.  dda.  vuU. 

Lerd  C^f  /lutiee  T'mdul  now  delivered 
die  judgment  of  the  Court.— Upon  the 
pleadiogs  in  tbia  case,  the  precise  iasue 
raiaed  by  the  i^ieaUon  is,  "  whetlier  the 
de&ad#ntbaa  fc  preaciiptive  right  to  dig 
•tone  m,  upoa,  and  from  the  close  oalled 
«ba  Lord'a  leyi .and  it  ii  admitted  on 
the  faoc  of  the  pleadioga,  ibr  the  purpoae 
of  this  cause,  that  die  Lord'a  Leys  waa,  at 
the  time  of  the  trespaas  eomnutteil,  "an 
open  waaCe  and  unmoloaed  part  of  a  certain 
common  called  firockeridge  Common." 

The  cause,  instead  of  being  tried  by  the 
actual  production  of  evidence  before  the 
jury,  wfts  brought  to  a  termination  by  the 
-admissions  of  the  oouttsel  on  each  aide; 
the  counsel  for  the  defendant  admitting 
"that  he  bad  no  evidenca  to  prove  the 
flaoKiae  of  a  right  to  take  atWM  on  the 

(1)  4TflnttIUp.l5r;  s.c.  14 Eaat,M5, a. 

<S)  Cro.EUs.693. 

(3)  9  Btm.  &  Aid.  354. 

(4)  14Eut,  332. 

(6)  eB.&C.7d8;B.c.SH.&R.13S. 
<tf  >  r  Twmt.  J9. 


Lord's  Leys,"  and  the  couaael  for  the 
plaintiff  admitting  "  that  tlie  defendant  had 
a  right  to  dig  stone  upon  Broekeridge  Com- 
mon, with  the  exception  of  the  parts  of  it 
called  tlie  liord's  Leya:"  it  being  under* 
stood,  according  to  the  report  of  the  learned 
Judge  who  tried  ttw  cauae,  "  that  there  waa 
no  fact  in  dispute  between  the  parties,  fbr 
the  consideration  of  the  jury." 

On  this  state  of  the  pleadlt^a,  and  this 
mutual  understanding  of  the  condition  in 
which  the  partiea  stood  as  to  the  evidence* 
the  verdict  waa  entered  for  the  defendant, 
with  liberty  for  the  plaiotiff  to  move  to 
enter  a  verdict  for  I*,  damages,  which  is 
now  sought  to  be  done  on  the  rule  obtained 
for  that  purpose,  and  which  rule  we  think 
ouglit  to  be  made  absolute. 

The  original  grant  of  the  right  of  digging 
atone  upon  Broekeridge  Common,  on  the 
foundation  and  in  the  place  of  which  grant 
the  preacription  now  stands,  might  either 
have  been  a  general  grant  to  dig  stone  ovef 
the  whole  common,or  a  grant  to  digstone  over 
the  whole  common,  with  the  exception  of 
Ae  Lord's  Leys  :  but  the  affirmative  of  the 
issue  is  upon  the  defendant ;  he  must  shew 
affirmatively,  that  either  the  original  grant, 
or  the  prescriptive  right  set  up  in  the  plea, 
does  comprehend  the  whole  common  with- 
out any  exception — ao  that,  if  the  original 
gmt  cannot  be  produced,  and  the  evidence 
aa  to  the  prescriptive  right  over  the  part 
called  the  Lord's  Leys  hangs  in  even  scales, 
the  balance  must  be  declared  in  favour  of 
the  plaindff,  inasmuch  as  the  burthen 
jnaking  the  scale  pr^adente  is  tmi  npon 
the  defendant. 

Now,  if  the  ease  bad  gona  to  the  jury 
upon  the  actual  pcoduotion  of  evidenoc,  the 
n^t  to  take  stone  upon  the  Lord's  Leys 
would  have  depended,  not  merely  on  affir- 
mative evidence  oS  the  exercise  of  that 
righton  a  particular apot,  bift,  ias  the  defen- 
dant had  evidence  of  the  exerciae  of  the 
rigfat  of  gettiagstone  en  the  whole  of  Brocke- 
ri^Ee  Cofimon,  the  jury  might  have  inferred 
the  right  as  to  the  partieuhur  spot  in  dispute, 
from  the  mode  and  ciroumstaaccs  under 
which  the  right  was  cx«rcised  over  the  re- 
sidue of  the  common,  and  not  exerdsed  aa 
to  the  Lord's  I/eys.  Thus^  the  situation  of 
the  Lord's  Leys,  the  quantity  and  value  of 
the  atone  under  it,  ita  aeoessibitity  or  con- 
venience with  respect  to  the  tenemmt  of  the 
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defendant,  might  hare  heen  important  evi- 
dence, either  to  support  or  to  negative  the 
inference  as  to  the  exception  of  the  Lord's 
Leys  from  the  original  grant,  or  from  the 
prescriptive  right.  But,  as  this  was  well 
known  to  the  counsel  on  both  sides,  we 
ti^e  the  admission  made  at  the  trial  aa  a 
general  admission,  not  only  that  there  was 
no  direct  affirmative  evidence  to  sniqiort  the 
issue  as  to  the  Lord'a  Ley*,  but  none  that 
would  raise  an  inference  10  support  of  it ; 
and  therefore,  upon  the  whole*  we  think  the 
defendant  has  not  proved  his  issue,  and  that 
the  rule  obtained  must  be  made  absolute. 


lo.} 


CHALIE  e,  BBL8BAW. 


1830. 

May  10. 

Bill  of  Exchange — AvermaU  accep- 
tonee. 

The  titerment  of  the  aceej^ame  ijf  a  bUl 
of  exchange  need  not  ttate  mm  oeeeptence  to 
be  m  wrUing. 

This  was  an  action  of  aainmpsit  on  a  bill 
of  exchange. 

The  plaintiff  declared,  in  the  usual  form, 
that  the  defendant  according  to  the  usage 
and  custom  of  merchants,  accepted  the  bill 
(which  was  drawn  by  the  phuntiff),  and 
thereupon,  then  and  there  became  liable  to 
pay  the  amount,  according  to  the  tenor  of  the 
•aid  bill,  and  of  his  said  acceptance  thereof. 

Breach — ^Non-payment. 

To  this  declaration  the  defendant  de- 
murred apeeially,  assigning  for  causes,  that 
it  was  not  stated  that  the  defendant  accepted 
Uw  bill  in  writing,  or  that  the  acceptance  of 
the  aame  wae  in  writiiw;  ud  idso  that  it 
was  stated  that  the  defendant  accepted  the 
bill  according  to  the  usage  and  custom  of 
merchants,  and  by  the  usage  and  custom  of 
merchants,  an  acceptance  by  parol  without 
writing  would  have  been  sufficient,  whereas 
by  a  certain  act  of  parliament  passed  in  the 
first  and  second  years  of  the  reign  of  King 
George  the  Fourth,  the  acceptance  of  a  bill 
of  exchange,  to  be  valid,  must  be  in 
writing, 

Mr.  Seneant  Jone*  was  about  to  argue  in 
support  of  the  demuner,  wbn — 


Lord  Chief  Juttiee  Tmial  said,  that  (be 

Court  were  of  opinion  that  there  was  no- 
thing in  the  objection,  for  that,  if  vidid,  it 
would  equally  apply  to  a  declaration  on  the 
Statute  of  Frauds,  which  would  be  absurd. 

Judgment  for  the  plahUif. 


HOKLIT  P.  lEEAE. 


1830 
May 

Covenant — Not  to  me  on  a  bond  dMrug 
the  U  fe  of  the  obligor, 

A  covenant  by  the  obUgee  not  to  refeke 
fiayment  of  the  bond  during  the  life  of  the 
obligor,  and  thatf  in  case  the  bond  should  be 
assigned  bif  the  obligee  to  any  person  who 
ehould  demand  and  receive  tnterest  from  the 
defendant,  the  obligee,  his  hetre,  ^-c,  should 
repay  all  money  so  paid  for  interest,  andf  in 
cate  such  assignee  should  require  the  obligor 
to  pay  the  principal  sum,  the  obligee  shaild 
pay  himintereet  for  the  same  daring  his  lye: 
Held,  no  ansmer  to  an  oetten  oa  tSt  hood  £y 
on  atngnee. 

This  wai  an  action  of  debt  on  m  bond,  in 
the  penal  sum  of  S,000f,  conditioned  Ibr  the 
payment  of  I.OOOf. 

The  defendant  pleaded—**  Tiiat,  after  die 
making  of  the  said  writing  obligatory,  to 
wit,  on  the  14th  of  November  1828,  to  wit, 
at  &c.,  by  a  certain  deed-poll  or  writing  of 
release,  aeided  widi  the  seal  of  the  pluntil^ 
(which  said  deed-poll  the  defendant  now 
brings  here  into  court,  tho  date  whereof  is 
the  day  and  year  last  aforesud) — after  re- 
citing, that,  under  and  by  virtue  of  a  certain 
deed  of  settlement,  or  other  instruuient, 
made  upon  the  marritte  of  Isabdla  Moriey, 
the  then  wife  of  the  plaintiff,  with  one  WU- 
liam  Ho^te,  gentlenwn,  deceaaed,  her 
fomier  husband,  and  imder  and  by  virttie  of 
the  last  will  and  testament  of  the  said  Wil- 
liam Holgate  the  plaintiff,  was  or  wirald  be- 
come entitled  (in  right  of  the  said  Isabella, 
his  wife,  on  the  decease  of  her  father,  the 
defendant)  to  the  principal  sum  of  7501., 
being  one  moiety  or  half  part  of  the  sum  of 
1,5002.  which,  by  such  deed  of  settlement, 
or  other  instrument  aa  aforesaid,  the  aud 
defendant  had  covenanted  or  otherwise 
hound  binudf  that  his  heirs,  executors,  or 
•dministraton,  should  pay  aft«r  hit  decease 
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unto  Uie  tdd  Wfllian  Ho^^att,  hii  ezeen- 
ton,  adminntnton,  of  auigiia»  and  whieh, 
nnder  uid  by  Tirtue  of  the  said  will  ef  bim 
the  said  WDliBin  Holgate*  would  become 
divisiUe  between  the  said  Isabella  Morley, 
and  her  son  William  Frear  Holgate,  in  equal 
moieties  or  proportions ;  and  afVer  further 
reciting,  that  the  defendant,  in  and  by  a 
certain  bond  or  obliffation,  bearing  even 
date  therewith,  being  the  same  writing  obli- 
gatory as  in  the  said  declaration  is  men- 
tumedt  became  bound  unto  the  said  plaintifl^ 
his  nucutors,  administrators,  and  assigns,  in 
the  penal  sum  of  2,000^,,  conditioned  tor  the 
payment  of  the  aum  of  1,000<.,  with  statutft 
interest  Sat  the  same,  as  Aenin  inentioiied  { 
and  that  it  bad  been  agreed,  that,  un  emstde- 
ration  thereof,  the  plaintiff  and  Isabella  his 
wife  should  release  unto  the  defendant,  his 
heirs,  executors,  administrators,  and  assigns, 
all  their  interest,  title,  ckim,  and  demand 
whatsoever  in  and  to  the  said  sum  of  750/., 
and  that  the  plaintiff  should  not  receive  in- 
terest for  the  said  sum  of  1 ,000/.  during  die 
life  of  the  said  defendant,  notwithstanding  the 
said  booA ;  and  further,  that,  if  the  said  bond 
iibould  happen  to  be  assigned  by  the  plain- 
tiff»  and  the  defendant  should  be  obliged  to 
pay  the  interest  thereof  the  plaintiff  should 
repay  or  make  good  the  same — it  was  by 
the  said  deed-pou  witnesaedi  that,  tn  pursa- 
ance  of  the  said  agreement,  and  in  cdnside^ 
ntaon  of  the  premises,  and  of  the  sum  of 
lOi.  of  lawful  British  money  to  the  plaintiff 
and  Isabella  his  wife  then  pmd  by  the  defen- 
d«Qt,  the  receipt  whereof  was  thereby  ac- 
knowledged, the  plaintiff  had  remised,  re* 
leased,  and  for  ever  quitted  claim,  and,  by 
the  said  deed-poll  or  writing,  did  for  himself, 
his  heirs,  executors,  administrators,  and  as- 
Mgns,  remise,  release,  and  for  ever  quit 
claim  unto  the  defendant,  his  heirs,  exe- 
cutors, administrators,  or  ass^ns,  and  did 
fiilly  and  absolutely  exonerate  and  discharge 
him,  them,  and  even  of  them,  of,  from^ 
and  against  all  that  the  said  sum  of  760/., 
being  the  said  Isabella  Morley*s  moiety, 
dive,  or  proportion  of  the  said  sum  of  1 ,600^ 
aa  aforesaid,  and  all  the  estate,  r^ht,  title,- 
interestf  property,  benefit,  claim,  and  de- 
mand whatsoever,  of  them,  the  plaintiff  and 
Isabella  his  wife,  and  each  of  them,  of,  in^ 
to,  or  out  of  the  said  sum  of  760/.,  or  the 
said  sum  of  1 ,600/.,  and  every  or  any  part 
ibefeof  respectively ;  and  dao  tiH  dMt  lh« 
Vou  vni.  CP. 


coventfnt,  promise,  agreement,  and  obliga- 
tion in  the  sAid  deed  of  settlement,  or  such 
other  instrument  as  aforesaid,  contained  or 
expressed  for  payment  of  the  said  sum  of 
1 ,500/.,  and  all  benefit  and  advantage  to  be 
had  or  taken  of,  from,  or  by  means  of  the 
said  deed  or  instrument,  or  of  any  covenant, 
claim,  matter,  or  thing  therein  contained, 
and  also  of,  from,  and  against  all  and  all 
manner  of  actions,  suit  and  suits,  cause  and 
causes  of  action  and  suit,  liabilities,  sum 
and  sums  of  money,  claims  and  demands 
whatsoever,  which  the  plaintiff  and  Isabella 
hie  wife,  or  either  of  them,  their,  or  either 
of  their  heirs,  executors,  administrators,  or 
ass^s,  could  or  might  have,  daim,  or  de- 
nial^, or,  if  the  said  deed-pdl  or  writing 
had  not  been  made,  could  or  might  have 
had,  claimed,  demanded,  or  been  entitled  in, 
to,  upon,  fVom,  or  against  the  defendant,  his 
heirs,  executors,  administrators,  or  assigns, 
or  his,  their,  or  any  of  their  lands,  tene- 
ments, goods,  chattels,  or  effects,  for  or  in 
respect  of  the  said  sumsof  7S0/.  andl,500/., 
or  either  of  them,  or  by  reason  or  on  ac- 
count of  the  said  deed  or  other  instrument, 
or  of  the  breach  or  non-perfbrmanee  thereof 
or  otherwise  howsoever  in  relation  thereto, 
so  and  in  such  manner  as  that  they,  the 
plaintiff  and  Isabella  his  wife,  their  and  each 
of  their  heirs,  executors,  administrators,  or 
assigns,  and  all  other  persons  claiming  or  to 
claim  from,  through,  under,  or  in  trust  for 
them,  any  or  either  of  them,  should  not  nor 
could  nor  might  take,  have,  or  receive  any 
advantage,  or  otherwise  avail  himself  or 
themselves  of  the  same  in  any  manner  how- 
soever ;  and  the  said  plaintiff  did  thereby, 
for  himself,  his  heirs,  executors,  and  admi- 
nistrators, amongst  others  things,  covenaritj 
declare,  and  agree  with  and  to  the  defen- 
dant, his  heirs,  executors,  administrators, 
and  assigns,  that  the  plaintiff,  his  heirs, 
executors,  or  administrators,  should  not 
require  payment  of  the  said  sum  of  1,000/.| 
ctaim  or  demand  any  interest  for  the 
■Mne  during  the  lifef  of  the  said  defen- 
dant ;  and  that,  in  case  the  said  bond 
sboidd  ht  aaa^;ned  by  him,  the  ^ainti^ 
unto  any  person  6?  persons  who  should 
claim  or  demand,  and  receive  of  and  from 
the  said  defendant,  interest  for  the  said  aimi 
of  -1,000/.,  he,  the  plaintiff,  his  heirs,  exc- 
entors,  or  administrators,  should  and  would 
ttepmf  umo  dift  mid  defendant^  all  ancfa  ftnri 
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and  sums  of  money  as  he  should  so  pay  for 
such  interest ;  and,  in  case  he  the  defendant 
should  be  required  by  any  assignee  or  assig- 
nees of  the  said  bond  to  pay  the  said  prinr 
cipal  sum  of  l,000i.,  then  that  he,  the  said 
plaintiflT,  his  heirs,  executors,  or  administra- 
tors, should  and  would  pay  unto  the  defen- 
dant statute  interest  for  the  same,  during  the 
term  of  his  natural  life :  as  by  the  said 
deed-poU  (reference  being  thereunto  had) 
wiUi  amongst  other  thii^  more  fully  ap- 
pear :  and  this  &c.,  wherefore  Sec." 

Tothii  plea,  the  plaintiff  replied— "That, 
after  the  making  of  the  said  writing  obliga- 
tory in  the  said  declaration  mentioned,  and 
after  the  making  of  the  said  deed-poll  or 
writing  of  release  in  the  said  plea  mention- 
ed, ana  before  the  commencement  of  this  suit, 
to  wit,  on  the  7th  of  November  1829,  to  wit, 
at  &c.,  by  a  certain  indenture  then  and  there 
made  between  the  said  plaintiff  of  the  one 
part,  and  one  Henry  Fitzwilliam  Baker  of 
the  other  part  (one  part  of  which  said  in- 
denture, sealed  with  the  seal  of  the  said  de- 
fendant, the  plaintiff  brings  here  into  court, 
the  date  whereof  is  a  certain  day  and  year 
therein  in  that  behalf  mentioned,  to  wit,  the 
day  and  year  last  aforesaid),  after  reciting  aa 
dierein  is  particularly  recited,  in  considera- 
tion of  the  sum  of  1,000/.  of  lawful  British 
money  before  the  execution  of  the  said  in- 
denture lent  and  advanced  to  the  plaintiff 
by  the  said  Henry  Fitzwilliam  Baker,  and 
then  due  and  owing  to  him  the  said  Henry 
Fitzwilliam  Baker,  the  receipt  whereof  the 

{>laintiff  did  by  the  said  indenture  acknow- 
edge,  and  also  in  consideration  of  lOx.  of 
like  lawful  money  to  the  plaintiff  then  paid 
by  the  said  Henry  Fitzwilliam  Baker,  the 
receipt  whereof  was  thereby  acknowledged, 
he  the  plaintiff  did  bargain,  sell,  assign, 
transfer,  and  set  over  unto  the  said  Henry 
Fitzwilliam  Baker,  his  executors,  admini- 
itrators,  and  assigns,  the  said  writing  obli- 
gatory m  the  said  dedaration  mentioned, 
and  also  die  penal  sum,  and  all  benefit  and 
advantage  whatsoever  to  be  had  or  derived 
therefrom,  and  all  the  estate,  right,  title, 
interest,  property,  claim,  and  demand  what- 
soever, both  at  law  and  in  equity,  of  him  the 
plaintiff  in,  to,  or  concerning  the  same,  to 
nave  and  to  hold  the  said  writing  obligatory, 
penal  sum,  and  other  the  premises  by  .the 
■aid  indenture  assigned  or  intended  so  to  be, 
unto  the  and  Henry  FitiwUlian  Baker,  hk 


executors,  administrators,  and  assigns,  to 
and  for  his  and  their  own  proper  use  and 
benefit ;  and,  for  better  andmore  effectually 
enabling  the  said  Henry  Fitzwilliam  Baker, 
his  executors,  administrators,  and  assigns, 
to  enforce  the  payment  and  to  receive  the 
monies  due  or  to  become  due  upon  the  said 
writing  obligatory,  he  the  plaintiff  did,  by 
the  said  indenture,  make,  depute,  constitute, 
and  appoint  the  said  Henry  Fitswilliam 
Baker,  his  executors,  admmistrators,  and 
asa^s,  bis  true  and  lawful  attorney  and  at- 
tormea  irrevocable,  for  him,  the  pUintifl^ 
and  in  faia  name,  and  in  the  name  or  names 
of  his  executors  or  administrators,  but  for 
the  sole  and  proper  use  and  benefit  of  the 
said  Henry  Fitzwilliam  Baker,  his  executors, 
administrators,  and  assigns,  to  demand,  sue 
for,  recover,  and  receive  of  and  from  the  de- 
fendant, and  all  and  every  other  the  person 
and  persons  to  whom  it  should  and  m^t 
belong  to  pay  the  same,  all  and  every  the 
sum  and  sums  of  money,  then  or  at  any  time, 
and  from  time  to  time  thereafter  to  grow  or 
become  due,  or  be  payable  upon  or  by  vir- 
tue of  the  said  writing  obligatory,  and,  on 
non-payment  thereof,  to  use  and  take  aB 
such  lawful  and  equitable  ways  and  meant 
Ibr  obtaining  or  recovering  the  same  aa 
should  be  deemed  necessary  or  eiqiedioit 
in  that  behalf,  and,  on  payment  thereof,  to 
deliver  up  or  cancel  the  said  writing  obli- 
gatory, and  to  give  sufficient  releases  and 
discharges  for  the  monies  due  thereon,  and 
one  or  more  attorney  or  attornies  under  him 
the  said  Henry  Fitzwilliam  Baker,  his  exe- 
cutors, administrators,  or  assigns,  for  any 
of  the  purposes  aforesaid  to  nominate  sub- 
stitute, or  appoint,  and  from  time  to  time 
to  remove  and  displace  as  he  or  they 
should  think  fit,  be  the  plaintiff  thereby 
transferring  and  giving  unto  the  aaid  Heniy 
Fitzwilliam  Baker,  his  exeeutora,  admim- 
atrators,  and  assigns,  his  full  power  and  aa> 
thority  in  the  premises  to  tvay  intent  and 
purpose,  and  ratifying  and  confirming,  and 
promising  and  agreeing  to  ratify  and  confirm 
all  and  whatsoever  he  or  they  should  law- 
fully do  or  cause  to  be  done,  in  or  about  die 
premises  by  virtue  of  the  said  indenture,  as 
by  the  said  indenture  (reference  being 
thereunto  had)  will,  amongst  other  things, 
more  fully  and  at  large  appear ;  and  the 
■aid  phuntiff  further  said,  that  the  writ  in 
thii  iuit  waa  lued  out,  and  that  thia  aciiaii 
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was  brouglit,  and  is  prosecuted  against  the 
said  defendant  in  the  name  of  him  the  said 
plaintiff,  for  and  on  the  behalf  of  the  said 
Henry  Fitzwilliam  Baker,  for  the  purpose  of 
enabling  him  the  said  Henry  Fitzwilliam 
Baker  to  receive  the  said  debt  in  the  said 
writing  obligatory  mentioned,  according  to 
the  form  and  effect,  true  intent  and  meaning 
of  the  said  indenture,  and  solely  for  the  use, 
benefit,  and  advantage  of  the  said  Henry 
IRtzwilliam  Baker,  as  assignee  of  the  said 
writing  obligatory  in  the  aaid  declaration 
mentioned,  and  not  for  the  benefit,  advan- 
U^e,  use,  or  behoof  of  the  said  plaintiflT,  to 
wit,  at  &c. :  and  this  &c.,  wherefore  &c." 

To  this  replication  the  defendant  demur- 
red generally. 

The  plaintiff  joined  in  demurrer. 

The  case  now  came  on  for  argument. 

Mr,  Serjeant  Crou,  in  support  of  the  de- 
murrer.— ^The  deed  operates  as  a  complete 
defeasance  to  the  bond.  As  to  this  subject, 
there  is  no  essential  difference  between  a 
defeasance  and  a  condition  :  Com.  Dig.  tit. 
"  Defeatance.**  In  Clayton  v.  Kywutm  (I), 
where  K.  covenanted  to  pay  100/.  at  tlie 
death  of  W.,  and  W'a  executor  sued  K,, 
who  pleaded  another  deed  executed  at  the 
same  time,  whereby  W.  covenanted  to  in- 
demnify K.  from  all  agreements,  &c.,  made 
before  and  after — the  Court  said,  "  If  A. 
be  bound  to  B.,  and  then  B.,  reciting  the 
bond,  covenants  to  save  him  harmless,  this 
is  an  absolute  defeasance  ;  and  if  it  be  to 
save  him  harmless  on  a  contingency,  it  is  a 
conditional  defeasance,  because  it  hath  an 
express  relation  to  the  deed."  In  Burgh  v. 
Pretton  (2),  a  bond  was  conditioned  that  the 
obligor  should  indemnify  the  obligee  from 
all  sums  the  latter  should  pay  or  be  liable 
to  pay  on  acraunt  of  the  former ;  and,  be- 
fore the  execution  of  the  boid,  a  memoran- 
dum was  indorsed  thereon,  that  the  obligee 
"  bad  ^-wtk  an  undertaking  not  to  sue  upon 
the  bond  till  after  the  obligor's  death** — it 
was  held  that  this  memorandum  was  to  be 
taken  as  part  of  the  condition,  and  made 
the  bond  in  effect  payable  only  by  the  re- 
presentatives of  the  obligor  afker  his  death. 

(1)  t  Sklk.  574 ;  f.  e.  noniiw  Lin  v>  Kynaitai, 
1  Lord  Riym.  690. 
(<)  8  Tern  Rap.  485. 


Here,  the  bond  and  deed-poll  form  but  one 
integral  transaction.  The  deed-poll  would 
clearly  be  an  answer  to  an  action  on  the 
bond  by  the  plaintiff  in  his  own  right. 

It  is  also  equally  an  answer  to  the  action 
by  the  assignee.  No  larger  right  in  a  thing 
can  be  assigned  than  the  assignor  himself 
possesses.  The  intention  of  the  deed  was, 
that  the  bond  was  not  to  be  put  in  suit 
during  the  life  of  the  obligor.  The  objectof 
this  assignment  is,  to  defeat  the  very  pur- 
pose for  which  the  deed  was  made. 

Mr.  Serjeant  J^kkf  Aontrd,  was  stopped 
by  the  Court. 

Lord  Chie/Justice  Tindal. — The  question 
in  this  case  is,  whether  the  deed-poll  set  ont 
in  the  defendant's  plea,  operates  either  as  a 
defeasance  or  as  a  release ;  for,  unless  it 
has  tliat  effect,  the  plaintiff  is  entitled  to  the 
judgment  of  the  Court.  The  facts  appear- 
ing on  the  face  of  the  pleadings  are  uiese. 
The  plaintiff  declares  on  a  common  money 
bond  for  1 ,000/.  In  answer  to  the  action,  the 
defendant  sets  up  a  deed-poll,  which  he 
contends  operates  to  stay  the  right  of  the 
plaintiff,  or  of  hii  autgnee,  to  sue  for  the 
amount  of  the  bond  during  the  lifetime  of 
the  obligor.  We  are,  therefore,  called  upon 
to  say,  whether,  looking  at  the  bond  and  the 
deed-poll,  and  also  at  the  apparent  intention 
of  the  parties,  this  latter  instrument  is  to 
have  that  effect.  There  are  two  parts  of  this 
deed-poll ;  the  one  containing  a  release  of 
a  former  bond,  the  other  a  covenant  not  to 
sue  on  the  substituted  bond.  In  some  cases, 
undoubtedly,  the  Courts  have  construed  a 
covenant  not  to  sue,  to  operate  as  a  release. 
This  was  held  in  Lacy  v.  Kynaston  (3) — 
" for  avoiding  circuity  of  action;  as,  if  A. 
be  bound  to  B.  in  a  bond*  &c.,  B.  cove- 
nants never  to  sue  A.  upon  this  bond,  this 
will  be  a  bar  in  debt  brought  upon  the  bond, 
because  B.  has  bound  himself  againatall  the 
remedy  that  he  might  have  upon  the  bond. 
But,  if  B.  and  A.  be  jointly  and  severally 
bound  to  C,  C.  covenants  never  to  sue  A., 
this  is  no  defeasance,  because  he  has  a 
remedy  against  B.,  but  A.  will  have  only 
covenant.  The  question,  therefore,  is 
whether  the  deed  operates  as  the  one  or  the 

(3)  lLoidBs7m.690. 
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other.  It  b^ns  by  reciting  that  the 
plaintiff  wm  or  would  become  entitled  in 
right  of  hit  wife,  on  the  decease  of  her 
father,  the  defendant,  to  the  principal  sum 
of  750/. ;  tod  then  recitea  this  bond.  It 
then  in  ternas  releases  to  the  defendant  the 
T50l.t  being  the  marriage  portion  of  the 
plaintiff's  wife  ;  and  then  comes  to  the  bond 
which  the  defendant  had  given  in  lieu  of 
that  marriage  portion,  and  the  plaintiff 
thereby  covenants  that  he,  his  heirs*  &c., 
"  should  not  require  payment  of  the  said 
sum  of  1,000/.,  nor  claim  or  demand  any 
interest  for  the  same  during  the  life  of  the 
defendant ;  and  that,  in  case  the  said  bond 
should  be  assigned  by  him,  the  plaintiff,  to 
any  person  or  persons  who  should  claim  or 
demand  and  receive  of  and  from  the  said 
defendant  interest  for  the  said  sum  of  1,000/., 
he,  the  plaintiff,  his  heirs,  &c.,  should  and 
would  repay  unto  the  said  defendant  all 
such  sum  and  sums  of  money  as  he  should 
so  pay  for  such  interest ;  and  in  case  he, 
the  defendant,  should  be  required  by  any 
assi^ee  or  assignees  of  the  said  bond  to 
pay  the  said  princiral  sura  of  1,000/.,  then 
that  he,  the  plaintiif,  his  heirs,  &c.,  should 
and  would  pay  unto  the  defendant  statute 
interest  for  the  same  during  the  term  of  his 
natural  life."  It  therefore  appears  that  the 
obligee  himself  fras  not  to  demand  payment 
of  the  bond  or  interest  during  the  life  of  the 
obligor ;  but  by  the  very  exception  intro- 
duced, it  is  clear  that  it  contemplated  the 
.  raising  of  money  on  the  bond.  The  inten- 
tion of  the  parties  was,  that  tlie  defendant 
should  be  placed  in  the  same  situation  as  to 
die  new  bond,  as  he  stood  in  with  respect  to 
the  original  one.  The  defendant  may  com- 
pel the  plaintiff  to  keep  down  the  interest 
during  his  life.  If  the  assignment  had  been 
fraudulent^  the  defendant  might  have  raised 
diat  issue  (4). 

The  rest  of  the  Court  concurring — 

Judgment  for  the  plaintiff. 

(4)  Mr.  Snjciat  CroM  aftarwarda  applied  tut 
IssTS  to  tvjiria  htafi,  vhidh  tin  Court  rafbsed. 


1 880  C  I'AnOll  AKD  KKIOHT,  AHMUMM 
Ma    1*4    i  WIUUH  UEtXIBS,  AS  IH- 

7      '  t      SOLTBMT  OXBTOa,  D.  UKTOX. 

Landlord  and  Tenant— Right  oj  Umd' 
lord  to  a  ffeat'tmU  under  the  8  jfmUf  e.  14* 
«.l. 

Insolvent  Debtors*  Act — Comtfue^m 
section  t4.  of  the  7  Geo.  4.  c.  67. 

The  defendant  tued  oul  a  fi.  fa.  m  ll« 
SOM  of  Jwte,  iqm  a  judgment  signed  on  tint 
day  tipon  a  warrant  tf  atiometf  ginen  ly 
/.  <Sr.  On  the  Ut  of  July  the  goods  of  J,  &. 
were  taken  in  executiont  and  told  on  tiu \Sth; 
the  defendant,  nho  was  also  the  landlord  of 
the  premises  on  which  the  goods  were  taken, 
retaining  a  sum  of  ISO/,  for  et  year's  rent^ 
beyond  the  amount  of  the  ju^^meiU  debt* 
J,  S,  surrendered  himself  to  prison^  at  the 
suit  of  another  creditor t  on  the  14i&  ^  June; 
and  on  tlie  I9lh  of  July  fled  hit  petititm  i* 
the  InsolvetU  Debtors^  Court  .—Held,  that, 
under  the  34M  section  of  the  7  Oto.  4.  e.  67, 
the  asMgnfies  of  J.  S.  were  enlilUd  to  reeaeer 
th^  jum  so  retmned  in  m  action  for  moswy 
had  aMl  rece'md—th  ^atule  8  Ani»,  e.  14k 
«.  1.  eonten^l^ing  the  com  of  an  adeerse 
eitecutionf  niU  an  exeeiUim  at  tha  niC  o/*  lAt 
landlord  ^meelf. 

This  was  an  action  of  assumpsit. 

The  declaration  contained  counts  for 
money  had  and  received  by  the  defendant 
to  the  use  of  the  insolvent,  money  lent  and 
advanced,  and  paid,  laid  out,  and  expraded 
by  the  insolvent  for  the  use  of  the  defen- 
dant, and  upon  an  account  stated  between 
the  defeni^t  and  the  insolvent ;  also 
Qounts  for  money  bad  and  received  by  the 
defendant  to  the  nae  of  ilie  plain^i  as 
assignees  of  the  insolvent,  ami  uptm  an 
account  stated  between  the  defimdant  and 
theplaintiffs  as  assignee! aa  aforeaud. 

The  defendant  pleaded  the  general  issue. 

The  cause  came  on  fbr  trial  at  GuikUt^, 
at  the  Sittings  afler  Easter  term,  18S9, 
when  the  jury  found  a  verdict  for  the  plain- 
tiffs for  ISO/,  damages,  subject  to  the 
opinion  of  the  Court  upon  the  foUowii^ 
case : — 

"  The  insolvent  before  and  at  the  time 
ofthe  issuing  ofthe  writ  of  execution  bere- 
inafker  mentioned,  was  posieaaed  of  a  cer- 
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tain  bouse  in  NoHblk-^treet,  Stnmd,  in  tfao 
county  of  Middlesex,  ai  tenant  thereof  to 
the  (kfendant  under  a  lease  for  a  term  of 
years  then  unexpired,  and  also  of  certain 
goods  and  chattels,  being  the  furniture  in 
uie  said  bouse. 

"  On  the  8l8t  of  May  1828,  the  insol- 
Tent,  being  indebted  to  the  defendMt  in 
the  sum  of  30/.  for  fixtures  on  the  same 
premises,  and  in  the  sum  of  50/.  for  part 
of  the  Miisideration  for  the  said  lease  of 
the  said  honte,  executed  a  warrant  of  at* 
tomey  givii^  authority  to  enter  np  judg* 
ment  at  the  suit  of  the  defendant  for  the 
said  respective  sums  of  30/.  and  50/.  Final 
judgment  was  signed  thereon  on  the  SOth 
day  of  June  1828,  and  a  writ  fieri  facia* 
upon  the  said  judgment  at  the  suit  of  the 
defendant  was  issued  on  the  same  day 
against  the  goods  and  chattels  of  the  in- 
solvent. 

"  On  the  said  SOth  of  June  1828,  there 
waa  one  year's  rent  due  from  the  insolvent 
to  the  defendant  under  the  said  lease,  and 
the  defendant  gave  notice  of  the  same  beii^ 
so  due  to  the  sheriff's  officer  to  whom  the 
said  writ  of  execution  was  delivered,  and 
at  the  sane  time  required  him  to  letain 
the  same  out  of  the  proceeds  of  the  said 
execution  to  satisfy  the  defendant  for  the 
said  rent. 

**  On  the  1st  of  July  1828,  the  said 
leaae  and  the  said  goods  and  chattels  of  the 
said  insolvent  were  taken  in  execution 
under  the  said  writ,  and  on  the  18th  day  of 
the  same  month  were  sold  under  and  by 
virtue  of  such  execution,  and  produced 
%nL  \H.  6d. 

"  The  sum  of  ISO/,  for  the  said  rent  due 
to  the  said  defendant  was  deducted  iron 
the  said  sum  of  217s.  1S«.  6il.,  the  proceeds 
of  the  said  sale,  and  on  the  7tb  day  of 
Ai^tuat  paid  over  to  the  said  defendant  by 
die  said  officer,  and  the  balance,  after  flir- 
ther  deducting  the  several  sums  due  for 
taxes  and  incidental  expenses,  waa  paid 
into  court  in  this  action. 

"On  the  14th  day  of  June  1828,  the 
insolvent  surrendered  himself  to  prison  in 
discharge  of  his  bail,  and  continued  in 
prison  from  that  time  ontil  his  discharge 
hereinafter  mentioned. 

"  On  the  19tb  day  of  July,  he  filed  his 
petidon  in  the  court  for  the  relief  of  insol- 
vent debtors  in  £iifl^aiul>  ludes  and  ia  pur- 


suanoe  of  the  act  passed  in  the  7th  year  of 
his  presnit  Majesty's  reign,  intituled  '  An 
Act  to  amend  and  consolidate  ^he  laws  fi» 
the  relief  of  Insolvmt  Debtors  in  England;' 
and  on  the  24th  day  of  September  1828, 
the  said  insolvent  was,  under  and  in  pur- 
suance of  the  said  act,  discharged  irom 
imprisonment. 

"  The  plaintiffs  were  theass^ees  of  the 
estate  and  ejects  of  the  said  insolvent,  and 
duly  appoimed  and  constituted  accnrdii^ 
to  &e  said  act. 

"  The  jury  fotmd  that  the  said  warrant 
of  attorney  was  not  given  by  nay  offran* 
dulent  preference  to  the  now  defendant." 

The  question  for  the  consideratim  of  the 
Court  waa,  whether  the  plaintiffs,  the  as- 
signees of  the  insolvent,  were  entitled  to  re- 
cover from  the  defendant  the  said  sum  of 
130/.  so  paid  to  the  defendant. 

If  the  Court  should  be  of  opinion  that 
the  plaintiffs  were  entitled  to  recover,  the 
verdict  for  the  i^ndffs  was  to  stand;  if 
not,  a  nonsuit  was  to  be  entered. 

The  case  now  came  on  for  argument. 

Mr,  Serjeant  Tadify  tm  the  plaintifiK— 
The  question  is,  whether  the  delendant  ii 
entitled  to  keep  the  sun  of  ISO/.,  the  sum 
taken  under  the  execution  for  rent.  The 
34th  section  of  the  7  Geo.  4.  c.  57.  enacts, 
"  that,  in  all  cases  where  any  prisoner  who 
shall  petition  the  Court  for  relief  under  the 
act,  shall  have  executed  any  warrant  of 
attorney  to  confms  judgment,  or  shall  have 
given  any  cogmmt  adiontfm,  whether  for  a 
valuable  consideratiim  or  otherwise,  no 
person  shall,  after  the  commenoement 
the  imprisonment  of  such  prisoner,  avail 
himself  or  herself  of  any  execudon  ii- 
sued  or  to  be  issued  upon  any  judgment 
obtained  or  to  be  obtained  upon  such 
warrant  of  attorney  or  ewnofit  actioitem, 
either  by  seisure  and  sue  of  the  pro- 
perty of  snob  prisoner,  or  any  part  there- 
of, or  by  sale  of  such  property  theretofore 
seized,  or  any  part  thereof;  but  that  ai^ 
person  or  persons  to  whom  any  sum  or 
sums  of  money  shall  be  due  in  respect  of 
any  such  warrant  of  attorney  or  cognovit 
actiommj  shall  be  a  creditor  or  creditors 
for  the  same  under  the  act."  On  that 
secUon  there  is  no  reservationof  the  rV^ts 
of  a  landlord  or  of  ai^  other  person.  The 
bankrupt  act,  6  Geo.  4.  c.  16.  contains  a 
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similar  enactment — a.  108.  In  JVofZty 
Buck(^l),  on  the  construction  of  the  last- 
mentioned  enactment,  it  was  held  that  an 
action  for  money  had  and  received  might 
be  maintained  by  assignees  of  a  bankrupt 
against  the  sheriff,  to  recover  the  proceeds 
of  an  execution  levied  afler  an  act  of  bank- 
ruptcy committed  by  the  debtor  upon  a 

Srevious  judgment  by  nil  cUdt.  It  will 
e  contended  that  the  landlord  is  entitled 
to  some  exception,  but  this  defendant  was 
not  acting  in  the  exercise  of  the  right 
which  the  law  gives  him ;  besides  his  cha- 
racter of  landlord,  he  fills  anodier — that  of 
execution-creditor. 

The  statute  S  Anne,e.  14.  s.  1.  contem- 
plated the  conflicting  of  two  adverse  rights. 
It  enacts,  *'  that  no  goods  or  chattels  shall 
be  liable  to  be  taken  by  virtue  of  any  exe- 
cution on  any  pretence  whatsoever,  unless 
the  party  at  whose  suit  the  said  execution 
is  sued  out  shall,  before  the  removal  of 
such  goods  from  off  the  premises  by  virtue 
of  such  executioui  pay  to  the  landlord  of 
the  said  premisea,  or  hia  bailifi^  all  such 
aum  or  sums  of  money  aa  are  or  shall  be 
due  for  rent ;  provided  the  said  arrear  do 
not  amoimt  to  more  than  one  year'a  rent." 
It  is  obvious  that  the  statute  did  not  con- 
tenrolate  the  same  person  beiivboUi  land- 
lord and  execution-creditor.  Were  it  other- 
wise, the  landlord  might  first  claim  aa  exe- 
cution-creditor, and  then  claim  for  rent 
that  which  he  could  not  support  as  execu- 
tion-creditor ;  which  would  deprive  the 
tenant  of  the  various  means  of  protection 
which  the  law  has  provided  for  him.  In 
Lee  V.  Lopez  (2),  a  tenant,  having  commit- 
ted an  act  of  baiikruptcy  in  October  ISIO, 
upon  which  a  commission  issued  on  the  21st 
of  January  1811,  and  the  sheriff  having  on 
the  7th  of  January  levied  an  execution,  at 
the  suit  of  the  laaiuordt  Sot  a  judgment  debt 
of  60(M.,  under  which  Be  add  the  gooda  of 
the  tenant  on  the  Slat  and  22d  of  January 
for  SiOL,  and  out  of  that  sum,  when  re- 
ceived, paid  the  landlord  140L  for  one 
year'a  rent  in  arrear:  in  an  action  for 
money  had  and  received,  brought  by  the 
assignees  of  the  bankrupt  tenant  against 
the  sheriff,  to  recover  the  whole  amount  of 

(1)  t  M.ftR.68;  8B.&C.160:  6  Uw 
Jours.  K.B.  171.  See  also  Commiiig*.  Wcbfcffd, 
6  Bmc.  sot ;  1.  c.  ante,  166. 1 

(f)  15EMt,t9Q. 


tha  sum  levied — it  was  held,  that  he  waa 

not  entitled  to  deduct  the  140/.  paid  over 
to  the  landlord,  as  for  the  year's  rent  in 
arrear,  under  the  statute  8  Anne,  c.  14. 
8.  1, — a  commission  of  bankrupt  not  beii^ 
an  execution  within  the  meaning  of  that 
statute.  In  Branding  v.  Barrmgtm  (S), 
it  was  held  that  a  landlord  is  not  entided 
to  a  year's  rent  before  the  sheriff  can  sell 
goods  seized  under  a  pone  per  vadiot  issuing 
out  of  the  Court  of  Pleas  of  Durham,  in 
which  case  the  goods  are  forfeited  to  the 
bishop,  who  afterwards  assigns  them  over 
to  the  party.  Lord  Tenterwn  there  aaid: 
*'  The  procesa  wider  wbidi  the  aheriflT 
seised  and  sold  the  goods  in  qneatton  was 
not  process  of  execution  on  a  judgment; 
it  was  not  therefore  within  the  words  of 
the  statute.  But  it  is  said  that  it  was  with- 
in the  equity.  Speaking  for  myself  alone, 
I  cannot  forbear  observing  that  I  think 
there  is  always  danger  in  giving  effect  to 
what  is  called  the  equity  of  a  statute,  and 
that  it  is  much  safer  and  better  to  rely  on 
and  abide  by  the  plain  words,  altboi^h  the 
legislature  might  possibly  have  provided 
for  other  cases,  had  their  attention  been 
directed  to  them."  Here  the  landlord 
ceeded  as  a  creditor;  as  audi  he  is  redneed 
by  tbe  Inaolvent  Debtora'  Act  to  the  same 
situation  aa  any  other  creditor. 

Mr.  Serjeant  Wilde,  contrd. — ^This  exe- 
cution is  not  avoided.  The  34th  8ecti<m 
of  the  7  Geo.  4.  c.  57.  is  very  similar  to 
the  108th  section  of  the  Bankrupt  Act, 
6  Geo.  4.  c.  16,  both  of  which  enact,  that, 
under  certain  circumstances,  a  plaintiff 
shall  not  avail  himself  of  his  execution. 
This,  however,  is  not  the  case  of  an  exe- 
cution levied  after  an  act  of  bankmptey 
committed  by  the  debtor ;  here,  the  exe- 
cution waa  pwperly  iaaued  and  properly 
proaecuted  to  a  certain  extent:  the  aeetion 
in  queation  haa  bo  other  effect  dian  to  vtaj 
the  further  prosecution^  In  Morland  v. 
Pellatt  (4),  judgment  was  entered  up  on  a 
warrant  of  attorney  given  by  two  joint 
traders,  and  ttji,fa,  issued,  returnable  on 
the  2nd  of  May.  On  the  1st  of  that  month 
the  aherifi^s  officer  received  from  the  de- 
fendants the  money  directed  to  be  levied. 
On  the  2nd  of  May  one  of  them  committed 
an  act  of  bankrupt^,  and  the  other  on  the 

(S)  6B.&C.Mr;s.c5UwJoiini.K3.181. 
(4)  BB.flcam;  8.e.rUwJo«m.K.B.M. 
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5di.  On  the  11  di  ft  commiwum  of  bank- 
rupt issued,  and  on  the  I9th  the  sheriff  paid 
over  the  money  to  the  execution-creditor. 
In  an  action  by  the  assignees  to  recover  the 
money  bo  paid  over,  it  was  held  that  the 
execution  creditor  was  entitled  to  retain  it, 
not  being  a  creditor  having  a  security  at  the 
time  of  the  bankruptcy.  Here  the  insol- 
wt'a  petition  was  not  filed  until  the  Idth 
of  July*  the  day  afUr  the  sale.  The  aa- 
i^eM  of  a  bankrupt  take  by  relation 
from  the  time  of  the  act  of  bankruptcy 
committed ;  the  aasigneea  of  an  insolvent 
take  by  the  assignment,  regulated  by  the 
statute.  laTaylw-r.  7Viy2or(5),theCouTt 
of  King's  Bench  held  that  an  execution 
issued  upon  a  judgment  obtained  by  default, 
confession,  or  nitdicit,  and  levied  upon  the 
goods  of  a  bankrupt  before  his  bankruptcy, 
is  not  void  by  the  6  Geo.  4.  c.  16.  s.  108. 
What  in  this  case  were  the  rights  of  the 
defendant  and  the  duty  of  the  sheriff  at  the 
time  the  execution  was  executed?  The  in- 
solvent had  not  then  taken  the  benefit  of 
the  act ;  the  sheriff  was  clearly  bound  to 
execute  the  process. 

Suppose  the  parties  (the  execution-cre- 
ditor and  the  landlord)  to  be  diflferent— 
what  was  the  du^  of  Uie  plaintiff  in  esw- 
cution  ?  Undoubtedly^  to  pay  Uie  ludlord 
his  rent.  In  substance  and  eflfect  this  is 
no  more  than  a  distress  for  rent  taken  by 
the  sheriff.  Thus  it  would  stand  if  tlie 
landlord  and  the  creditor  were  different 
persons.  Because  they  happen  to  be  the 
same  person,  was  it  necessary  to  adopt  the 
more  expensive-mode  of  distraining? 

On  the  18th  of  July,  the  sheriff  bad  the 
money  in  bis  hands.  At  this  time  the 
debtor  had  not  taken  the  benefit  of  the  In- 
solvent Act.  The  plaintiff  therefore  had 
no  title  at  that  time.  Lee  v.  Lopex  is  a  very 
different  case.  There,  the  property  seized 
was  not  the  property  of  the  debtor;  he 
bad  becomS  bankrupt :  the  sheriff,  Uiere- 
ibre  was  a  tort-feasor.  Here,  the  hand  of 
the  execution-creditor  is  only  stopped. 

The  law  gives  the  landlord  a  priori^. 
The  Courts  have  been  on  all  occasions  astute 
to  give  effect  to  the  statute  of  Anne.  Gore 
V.  OoJiM(e)t  Darlmg  t.  HUi{y).  In 

(5)  8D.&R.  159is.c.5B.8cC.39t. 

(6)  l'Stis.643. 

(7)  Cas.  tamp.  Haidw.C54. 


Hme^t  T.  Kin^ptm  (8)  Lord  Chief  Jus- 
tice Pratt  says — *'  The  law  gives  this  entry 
to  the  sheriff  only  by  virtue  of  the  execu- 
tion, but  after  be  has  notice  of  rent  being 
due  to  the. landlord,  he  cannot  remove  the 
goods  before  he  has  satisfied  the  landlord 
one  year's  rent ;  the  landlord  shall  have  the 
like  benefit  of  distress  for  one  year's  rent 
as  if  there  had  been  no  execution  at  all ; 
unless  the  rent  be  paid,  the  sheriff  must 
quit,  and  if  he  does  not  quit, 'a  special 
action  on  the  case  lies  against  him  after 
notice  of  the  rent  due;  but  there  is  a 
shorter  way,  by  motion  to  the  Court,  as  in 
the  preaent  ease,  that  the  landlord  may 
have  restitution  to  die  amount  of  the  goocu 
the  sheriff  has  sold."  These  cases  shew 
the  extent  to  which  the  Court  carry  the 
remedy.  In  Colyer  v.  Speer  (9)  the  Court 
said — "  The  sheriff  infringes  the  statute, 
if,  after  notice  of  rent  in  arrear,  he  remove 
any  of  the  goods  without  retaining  that 
rent.  The  words  of  the  statute  are,  *  No 
goods  or  chattels  whatsoever  lying  or  being 
in  or  upon  any  messuage,  lands,  or  tene- 
ments, which  are  or  shall  be  leased  for  life 
or  lives,  term  of  years,  at  will,  or  other- 
wise, shall  be  liable  to  be  taken  by  virtue 
of  any  execution  on  any  pretence  what- 
soever, unlesa  the  party  at  whose  suit  Uie 
said  execution  is  sued  out,  shall,  before 
the  removal  of  such  goods  off  the  said  pre- 
mises by  virtue  of  such  execution  or  ex- 
tent, pay  to  the  landlord  of  the  said  pre- 
mises, or  his  bailiff,  all  such  sum  or  sums 
of  money  as  are  or  shall  be  due  for  rent, 
&c. :  and  the  sheriff  or  other  officer  is 
thereby  empowered  and  required  to  levy 
and  pay  to  the  plaintiff  as  well  the  money 
so  paid  for  rent  as  the  execution- money.* 
It  is  clear  that  the  sheriff  must  first  levy 
for  the  rent  and  then  for  the  execution.  It 
would  be  a  great  hardship  on  the  landlord 
to  oblige  him  to  watch  the  sheriff's  officer 
for  the  purpose  of  seeing  when  the  execu- 
tion ia  finished,  and  whether  or  not  sufficient 
distress  is  left  behind.  The  statute  requires 
no  such  thing." 

This  is  an  action  for  money  had  and  re- 
ceived ;  the  pluntiff  must  therefore  shew 
that  he  is  in  equity  entitled  to  this  money. 
The  goods  at  the  time  of  the  distress  were 
the  goods  of  the  insolvent.    On  the  18th 

(8)  t  Will.  140. 

(9)  t  Brad. &Bii«.  fir  i  s.c41looK,4r9. 
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of  July  they  were  sold.  The  property  in 
them  then  vested  in  the  buyer ;  nothing 
passed  to  the  assignees.  The  money  raised 
by  the  aale  never  was  the  money  either  of 
the  insolvent  or  of  his  assignees  ;  the  sale 
was  adverse  to  them.  In  Moore  v.  Pyrhe 
(10),  it  was  held,  that  an  ut^kr-tenant  whose 
goods  were  distrained  and  sold  by  the  ori- 

S'nal  landlord  Sot  rent  due  from  his  imme- 
ate  tenant*  could  not  mauitain  aasumpait 
against  him  for  money  paid ;  for,  on  the 
ade  under  the  distress,  the  money  pud  by 
the  purchaser  vested  in  the  landlord  in  sa- 
Usfaction  of  the  rent,  and  never  was  the 
money  of  the  under-tenant.  Lord  Ellen- 
borough  there  said — "  Does  the  money 
produced  by  the  sale  vest  in  the  first  in- 
stance in  the  landlord  or  in  the  tenant  ? 
On  the  best  coDsideration  I  can  give  it,  I 
think  the  money  does  not  vest  in  the  tenant, 
but  is  an  instantaneous  executed  satis&o- 
tion  of  the  rent  vesting  to  that  amount  in 
the  landlord,  and  that  the  tenant  has  only 
an  interest  in  the  auri^us,  if  any."  In 
tequaU  jure,  potior  est  cotuUtio  jxuiideiUu, 
StraUm  v.  Aiu/ai/(U).  See  also  the  cases 
of  Exparle  Plumnur{i2),  Dixm  v.  Smth 
(IS).  Buckley  v.  Taylor  {i4f)  goes  much 
beyond  the  present.  It  was  there  held, 
that,  if  a  trader,  after  committing  an  act 
of  bankruptcy,  take  a  shop  and  agree  to 
pay  half  a  year's  rent  in  advance,  where, 
by  the  custom  of  the  country,  half  a  year's 
rent  becomes  due  on  the  day  on  which  the 
tenant  enters,  the  landlord,  after  an  assign- 
ment under  the  commission,  and  before  the 
year  expired,  may  distrain  the  goods  on 
the  premises  for  half  a  year's  rent ;  or,  if 
he  buy  the  tenant's  goods  at  the  sale  nnder 
the  commission,  he  may  retain  the  amotmt 
of  the  half  year's  rent. 

Mr.  Serjeant  Taddy  in  reply. — It  is  not 
contended  here  that  the  defendant  was  a 
wrong-doer ;  by  the  form  of  action  the 
plaintifi^  have  waived  the  tort,  if  there  ever 
was  any.  Notley  v.  Buck  is  an  authority 
to  shew  that  money  had  and  received  is 
the  proper  form.  Can  the  landlord,  by 
doing  an  act  which  prevents  himself  from 
pursuit^  his  remedy  by  distress,  be  allowed 

(10)  11  EaM,  sc. 
(tl>  S  T*nn  R8p. S66. 
(X«)  1  Atk.  103. 
(tS)  1  Swuat.  467. 
<14)  S  Tenn  Rep.  MD. 


to  place  himself  in  a  better  situation  T  If 
the  execution  is  at  the  suit  of  a  third  per- 
son,  the  landlord  is  prevented  from  dis- 
training ;  but,  when  the  execution  is  put  in 
by  himself,  he  is  not  prevented  by  the  act 
of  the  law,  but  by  his  own  act.  'The 
■ection  of  the  7  Geo.  4.  e.  57.  ukes  e^ct 
from  the  commencement  of  the  imprison- 
ment. IfthedefendantfaiUtobrii^fainHelf 
within  the  statute  of  Anne,  he  is  dearly 
wiUiin  the  d4tb  section  of  the  Insolvent 
Debtors'  Act.  Tb^  cases  in  equity  cited 
were  alluded  to  by  Lord  Tentenlen  in 
Brandling  v.  Barringtont  and  distingnisbed 
from  cases  of  thia  nature,  inasmuch  as  there 
the  money  waa  in  the  hands  of  the  court 
of  equity. 

Lord  Chief  JuKuw  TindaL— The  mere 
question  in  this  case  is,  whether  the  rif^t 
of  the  landlord  to  recover  his  rent  in  the 
mode  which  he  has  here  adopted,  is  within 
the  provisions  of  die  Sutute  of  Anne.  If 
not,  the  money  recovered  is  money  had  and 
received  by  him  to  the  use  of  the  pbuntifii 
as  assignees  of  Meller^  the  insolvent.  It 
appears  to  me  that  the  case  does  not  fill 
within  the  statute.  That  act  was  passed 
for  the  purpotj^  of  preventing  landlords 
from  being  defrauded  of  their  rent  by  con- 
certed or  clandestine  executions;  to  save 
them  from  the  effect  of  executions  put 
upon  the  premises  whereby  they  were  by 
the  common  law  prevented  from  distrain- 
ing. It  is  well  known  that  that  which  is 
already  in  the  custody  of  the  law  could  not 
be  the  subject  of  a  matress ;  and  were  wa 
to  put  a  different  construction  on  the  star 
tute,  it  would  g^ve  scope  to  extensive  fraud } 
for,  an  executicMi-creditor  might  krap  tht 
property  for  a  loiy  period  in  the  poseessioB 
of  Uie  sheriff,  ana  in  the  interim  die  land- 
lord would  be  without  remedy.  The  sta- 
tute means,  not  executions  put  in  by  die 
landlord,  but  by  an  adverse  claimant.  It 
enacts,  that  "no  goods  upon  any  tenements 
leased  shall  be  taken  by  any  execution, 
unless  the  party  at  whose  suit  the  execu- 
tion is  sued  out  shall,  before  the  retaoval 
of  such  goods  by  virtue  of  such  execution, 
pay  to  tlw  landlord  of  the  premises  all  such 
sums  as  shall  be  due  for  rent."  It  is  clear, 
that  the  statute  contem^tes  an  adverse 
execution ;  it  supposes'Uie  intervention  of 
a  jH$  tertUt  against  which  the  landlmd  was 
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to  be  protected.'  It  would  be  prodactive 
of  great  disadvantage  to  the  tenant  to  con- 
strue the  statute  otherwise,  because  the 
sheriff  is  directed  not  to  levy  until  the  rent 
has  been  obtained.  See  the  situation  of 
the  tenant.  He  would  be  deprived  of  his 
right  to  replevy.  See  also  the  renoedies  he 
would  lose.  By  the  statute  of  William, 
tbe  distress  must  remain  od  the  premises 
five  days ;  but  in  this  case  the  sheriff  would 
at  once  sell  on  a  reasonable  appraisement, 
without  notice.  It  seems  to  me,  that,  to 
allow  a  landlord  to  proceed  in  this  manner 
would  be  to  put  him  in  a  better  situation, 
and  give  him  a  greater  advantage  than  he 
is  entitled  to  ;  and  that  the  case  does  not 
fall  within  the  statute  of  Anne ;  conse- 
quently, that  the  money  levied  was  levied 
without  proper  authority,  and  is  recover- 
able as  money  had  and  received  to  the  use 
of  the  insolvent's  assignees. 

Mr,  Jiutice  Park. — I  am  dearly  of  opi- 
iwm  that  this  caie  does  not  fall  within  Uie 
statute  of  Anne.  That  statute  evidently 
contemplates  two  distinct  claimants.  It 
would  be  absurd  to  say  that  the  landlord 
should  take  advantage  of  his  own  execution. 
Such  a  proceeding  would  deprive  the  tenant 
of  the  power  of  replevying,  or  questioning 
the  authority  of  the  landlord.  It  therefore 
seems  to  me  that  this  defendant  was  not  a 
person  intended  to  be  benefited  by  the 
statute  of  Anne. 

Mr.  Jiittice  Gatelee, — For  the  reasons 

given  by  my  Lord  Chief  Justice,  and  my 
brother  Park,  I  am  of  opinion  tliat  this  case 
is  not  within  the  statute  of  Anne. 

Mr.  Justiet  Boionqvet. — I  am  of  the  same 
opiniom  The  sutute  of  Anne  contem- 
plated the  case  of  a  landlord  whose  remedy 
for  the  recovery  of  his  rent  might  be  liable 
to  be  defeated  by  the  execution  of  another 
person — an  adverse  party.  In  the  present 
case,  the  execution-creditor  might  have 
distrained,  if  he  had  thought  fit.  It  has 
been  insisted  that,  under  the  execution, 
the  landlord  might  levy  not  only  thejudg- 
ment  debt,  but  also  the  rent.  I  think  not. 
It  seems  to  me  that  the  action  for  money 
had  and  received  may  be  maintained. 

Ptutea  to  the  plaintiff. 


Vot.  vin.  ap. 


1830.  ) 
May  17.  i  ^"O"™"- 

Recovery — Amendment  of. 

The  Court  mil  permit  the  amendment  of  a 
mistake  im  putting  the  namet  of  the  vomheee 
instead  of  that  of  the  tenant  in  the  prcecipe 
at  the  beginning  of  the  writ  of  entry. 

Mr,  Serjeant  Oonlhum  moved  that  this 
recovery  might  be  amended. 

In  the  recital  of  the  praxipe  at  the  be- 
ginning of  the  writ  of  entry,  the  names  of 
the  vfMichees  were  by  mistake  inserted  in- 
stead of  the  name  of  the  tenant.  The  learned 
Serjeant  referred  to  the  case  of  Cox  deman- 
dant, /nee  tenant,  Gi// vouchee(lX  where 
the  like  amendment  was  allowed. 

Per  Curiam —  Fiat  (2), 


May  19  J    clarkson  v.  lawsok. 
Libel — Plea  of  justif  cation  at  to  part. 

Where  a  libel  is  in  its  nature  dieia^,  a 
plea  of  jttslifie^ion  may  be  pleaded,  as  to  port 

of  it. 

Thus,  where  the  plaintiff,  a  proctor^  dr- 
elared  on  a  libel  in  which  he  was  alleged  to 
liave  been  thrice  suspended  from  practice  for 
extortion,  and  the  defendant  pleaded  aju^ 
Ijfication  as  to  one  suspension — The  Court, 
on  demurrer,  held  the  plea  good. 

This  was  an  action  for  a  libel. 

On  a  former  occasion  a  demurrer  to  one 
of  the  defendant's  pleas  of  justification  canw 
on  for  argument  (vide  ante,  p.  S6),  when  the 
Court  held  the  plea  ill^  inasmuch  as  it  pro- 
fessed lo  be  a  justification  of  the  .  whole  of 
the  alleged  libel,  and  did  in  fact  only  justify 
a  part.  There  was  another  ptea  to  which 
the  plalntiffhad  replied  deinjurid,  but  after- 
wards  obtained  leave  to  withdraw  that  re- 
plication, and  demur  to  that  plea  also,  the 
defendant  having  liberty  to  plead  de  nooo. 
The  defendant  thereupon  pleaded — first,  a 
plea  of  justification  to  tlie  whole  of  the  de- 
claration, whereupon  issue  was  joined— 
secondly,  as  follows:— 

(1)  7  B.Moore,  «W  ;        1  fiing.St. 
(t)  SeealBoDawioii,deroai]dant;8toeker,taBant; 
Brooke,  voucher,  8  TsnaL 
S  B 
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"  And  for  a  further  plea  in  this  behalf, 
the  said  defendant  saitri,  that,  as  to  the 
publishing  and  causing  and  procuring  to  be 

{lublished  so  much  of  the  said  supposed 
ibellous  matter  as  imputes  or  chains  to  or 
against  the  plaintifif,  that  he,  before  the  said 
several  times  when  &c.,  had  been  once  sus- 
pended in  his  aforesaid  profession  and  busi- 
ness of  a  proctor,  above  supposed  to  have 
been  done  by  the  said  defendant,  the  said 
defendant,  by  leave  &c.,  saith  (actionem  non 
^c.)t  because  be  saith  that  the  said  plain- 
tiff, before  tlie  said  times  when  Sec.  in  the 
said  declaration  mentioned,  to  wit,  on  the 
10th  of  January  tn  the  year  last  aforesaid, 
had  been  employed  in  the  way  of  his  afore- 
Hid  profession  and  business  of  a  proctor  by 
one  Thomas  Oillart,  and  afterwards,  and  be- 
fore the  said  several  times  when  &c.,  to  wit, 
on  the  day  and  year  last  aforesaid,  fraudu- 
lently and  exiortionately  demanded  of  and 
from  the  said  Thomas  Giliart,  as  and  for  the 
sum  of  money  justly  due  to  him,  (he  said  plain- 
tiff, from  the  said  Thomas  Giliart,  for  the 
work  and  labour  of  him,  the  said  plaintiff, 
as  such  proctor,  done,  performed,  and  be- 
stowed in  and  about  the  business  of  the  said 
Thomas  Giliart,  in  pursuance  of  the  last 
aforesaid  employment,  «nd  for  the  fees  and 
disbursements  due  and  made  to  and  by  Iiim 
as  such  proetor  in  respect  thereof,  a  certain 
large  som  of  money,  to  wit,  the  sum  of 
19L  14«,  4d.;  whereas,  in  truth  and  in  fact, 
the  sum  of  money  then  and  there  justly  due 
to  him,  the  said  plaintiff,  in  that  behalf,  then 
and  there  amounted  to  a  much  less  sum  of 
money,  to  wit,  the  sum  of  9/,  8d. :  And 
the  said  defendant  further  saith,  that,  after- 
wards, and  before  the  said  several  times 
when  Sec.,  to  wit,  on  the  13th  of  February 
in  the  year  last  aforesaid.  Sir  John  Nicholl, 
knight,  then  being  Judge  of  the  Prerogative 
Court  of  Canterbury,  caused  the  aforesaid 
false,  fraudulent,  and  extortionate  demand 
to  be  taxed  by  the  proper  officers  of  the  said 
^urt  in  that  behalf,  to  wit,  the  Rev.  Oeo^ 
Moore,  Charles  Moore,  esq.,  and  the  Rev. 
Robert  Moore,  registrars  of  the  said  court ; 
and  that  the  said  officers,  by  their  deputy 
in  that  behalf,  did  afterwards,  and  before 
the  said  several  times  when  &c.,  to  wit,  on 
the  80th  of  February  In  the  year  last  afore- 
said, report  in  the  said  court  to  the  said  Sir 
John  Nicholl,  as  and  being  such  Judge  as 
aforesaid,  according  to  the  forms  and  prac- 


tice of  the  said  court,  that,  upon  such  taxation 
of  the  aforesaid  false,  fraudulent,  and  extor- 
tionate demand,  a  small  part  thereof,  to  wit, 
the  snm  of  92.  lOt.  8<I.,  only  had  been  justly 
found  due  to  the  said  plaintiff  from  the  said 
Thomas  Giliart:  And  the  said  defendant 
further  saith,  that  thereupon,  by  reason  df 
the  premises,  afterwards,  and  before  tlie  said 
several  times  when  &e.,  to  wit,  on  the  19th 
of  March  in  the  year  aforesaid,  the  said  Sir 
John  Nicholl,  as  and  being  Judge  of  the  said 
court,  did  order,  direct,  and  adjudge  to  be 
suspended,  and  did  suspend  the  said  plain- 
tiff from  exercising  the  business  of  a  proetor 
of  the  said  court,  for  and  daring  the  space  of 
one  year  then  next  following;  and  did  then 
and  there  direct,  that,  at  the  expiration 
one  year,  the  said  [^intiff  should  be  further 
suspended  until  he  should  appear  and  pub- 
licly make  faithful  promise  to  abstain  from 
all  malpractices  in  the  future  exercise  of  his 
business  as  a  proctor  in  the  said  court: 
And  the  said  defendant  further  saith,  that 
the  said  Sir  John  Nicholl  in  this  plea  men- 
tioned, and  Sir  J.  Nicholl  in  the  said 
supposed  libels  named,  are  one  and  the 
same  person:  Wherefore  the  said  defen- 
dant, afterwards,  at  the  said  several  times 
when  &c.,  did  publish,  and  eanse  and  pro- 
cure to  be  published  so  much  of  the  saxA 
supposed  libellous  matters  in  the  said  de- 
claration mentioned  u  imputes  or  chatgca 
to  or  against  the  said  plaintiff,  Uiat  he,  the 
said  plaintiff,  before  the  said  aereral  times 
when  &c.,  had  been  once  suspended  in  his 
aforesaid  profession  and  business  of  a  proe- 
tor, as  lie,  the  defendant,  lawfully  migbt 
for  the  cause  last  aforesaid;  which  are  the 
same  publishing  and  causing  to  be  published 
the  said  supposed  libellous  matters  as  are 
in  the  introductory  part  of  this  plea  men- 
tioned: And  this  &c.,  wherefore,  &c.  if  the 
said  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him  &e. 

To  this  plea  the  plaintiff  demomd,  and 
the  defendant  joined  in  demurrer. 

The  case  now  came  on  for  vguroent. 

Mr,  Setjvant  Crott,  in  support  of  the 
demurrer. — The  libel  declared  on  imputes 
to  the  plaintiff,  that,  being  a  proctor,  he  was 
thrice  suspended  for  extortion.  The  plea 
begins — "  As  to  the  publishing  and  causing 
and  procuring  to  be  published  so  much  of 
the  said  supposed  libelloua  matter  as  im- 
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putes  'orlehai;geB  to  or  against  the  pkintifif, 
that  lie,  before  the  uid  several  times  when 
&c.,  had  been  omw  nupauUd  in  hia  afore- 
said profestion  and  business  of  «  proctor, 
above  supposed  to  have  been  done  by  the 
said  defendant,  fifc."  (professing^to  answer 
one  suspension,  without  saying  what  that 
'  SMpeosion  was  for),  and  concludes  with  a 
prayer  of  judgment  ^  the  action.  This 
plea  is  clearly  no  answer  to  the  declaratioHi 
inasmuch  as  it  does  not  answer  the  com- 
plaint of  the  charge  of  suspension  /or  extor- 
tion; a  defendant  cannot  justify  a  portion 
of  the  libel  complained  ofjand  pray  judgmenli 
of  the  whole. 

-  [M  Chit/JMlic9  Tmdal — The  prayer 
of  judgmeot  only  professes  to  go  to  part— 
"If  tho  nid  ^ftintiff  ongbt  to  luve  or  oiain- 
uun  his  aforesaid  action  thereof  agniiiUK 
bim  &Q."  The  point,  therefore,  i«,  wbsiber 
tliis' charge  may  be  divided.] 

Th«  libel  is  not  divisible.  The  intro- 
ductory part  of  tbe  plea  is,  as  to  so  much 
&e.  as  relates  to  one  suspension,  not  going 
on  to  say  "  for  extovtion."  Extortion  ia 
the  gntamen  of  the  oharge.  Tbe  plea 
omiu  two  suspemions  and  the  extortion. 
Tbe  charge  oontuned  in  tlie  libel  is  entire, 
and  cannot  be  so  severed.  Tbe  plea  does 
in  substance  profess  lo  be  an  answer  to  the 
whole  declaration,  it  craves  jtidgment  of  the 
whole. 

[Lord  Chief Jugtice  Tindi/.— If  the  prayer 
of  judgment  be  wrong,  the  Court  will  give 
that  whicli  on  the  whole  appears  to  be  the 
proper  judgment  (1).] 

[ilfr.  Justice  Gaeelee. — If  the  general 
issue  only  had  been  pleaded,  coutd  the  de- 
fendant give  in  evidence  one  suspension  in 
mitigation  7] 

On  the  general  principle,  that  anything 

(1)  Per  Lord  EUoDboroagh,  in  The  Kiigv.  Shake* 
■pesTfl  (10  East,  87) — "  In  tbe  case  of  a  plea  tn  bar, 
ue  Ceait  wfll  git«  that  jadgiBMl  whioa,  opoo  tbe 
wbola  ef  tbstword,  ^;ipMn  to  be  the  proper  jiidg-> 
Mcott  althoagb  not  ragdarly  prayed  tot  by  (£a 
party,  accordiDg  lo  the  optnioa  of  Alonta^e,  C.  J. 
(Flowd.  66)  ;  but,  in  abaUment,  the  Court  will  ^to 
ao  other  than  tbe  proper  judgment  prayed  for  by 
tbepnty."  Oo  lbiaautbonqr,.th«CoDrt.utliecaas 
flf  WKb  «.  Stiff  and  Othen  (IH.  &P.  ffdj  s.c 
6  Law  Jotini.C.P.  10),  held  bad  oa  general  demarrer 
a  plea  of  miitumtr  by  one  of  Mveral  defendants  ia  a 
joint  action  of  tiraptti,  conclading  with  a  prayer  of 
jodgnMDt"  ^itowrft,  and  that  tbe  mam  augbtbe 
qoaahed  4ic."— the  mmtamtr  oalj  tgrntfiag  to  state 
the  writ  as  to  tit  psriy  niiiHUMd. 


that  is  not  pleadable  may  be  jpven  under 
the  general  issue. 

Mr.  Serjeant  Wilde,  contr^ — It  is  moat 
material  to  the  defendant  that  damages 
^ould  not  be  given  for  the  whole  libel, 
when  as  to  one  transaction  it  was  true.  The 
defendant  clearly  has  a  right  to  submit  this 
to  the  jury  in  some  way;  he  could  not  give 
it  in  evidence  under  the  general  issue.  To 
the  extent  of  the  one  suspension,  the  plea 
operates  as  a  perfect  jnsti6cation.  It  is  con- 
tended that  the  introductory  part  of  the  plea 
professes  to  justify  less  than  the  conclusion ; 
01  that  the  body  of  the  plea  sets  forth  a 
larger  justification  than  tbe  introductory 

fsrt.  There  is  no  ground  for  this  objection, 
'he  words  of  tlie  plea,  "  above  supposed 
to  bnve  been  diMifi  by  the  said  defendut," 
have  tbe  ^ect  of  referring  the  plea  to  the 
charge  set  forth  in  tlie  declaration.  It  is 
the  common  and  ordinary  form  of  pleading 
and  sufficiently  points  to  the.  matter  to  be 
justified. 

Afr.  Serjeant  Cro*t,  in  reply. — The  first 
plea  contains  a  full  and  entire  justification; 
the  second  contains  a  part  of  the  first,  and 
is  therefore  not  necessary  for  the  purpose 
of  letting  in  evidence  of  tbe  one  suspension* 
The  body  of  the  latter  plea  is  clearly  incon- 
sistent with  the  introductory  part.  In  the 
case  of  Gray  v.  Pindar  in  assumpsit  on 
a  note  payable  by  instalments^  the  denndant 
pleaded  in  bar  "as  to  tbe  said  several 
causes  of  action,  except  the  last  instalment," 
that,  "  the  aaid  several  causes  of  action  did 
not,  nor  did  any  of  them,  accrue  within  six 
years"— .it  was  held,  on  special  demurrer, 
that,  though  some  of  the  instalments  might 
be  barred  and  others  not,  yet  the  introduc- 
tion to  the  plea  and  the  body  of  it  were  in* 
consistent* 

Lord  Chief  Juttice  TimdaL — In  this  case 
tbe  plaintiH'bas  declared  upon  a  libel  wbidi 
imputes  to  him,  as  alleged  in  the  first  count 
of  the  declaration,  that  he  had  been  ihric€ 
suspended  from  his  practice  as  a  proctor, 
andf  as  allied  in  othief  counts,  that  he  had 
been  tkrKe  suspended  from  practice /or  exr 
im-tion.  The  plea  of  the  defendant  (the 
only  one  we  are  now  called  upon  to  con- 
sider) begins  by  stating,  that,  "  as  to  tbe 
publishing  and  causing  and  procjiriog  to  be 

(«)  3  Bot.  &  Pul  4S7. 
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published  so  much  of  the  said  supposed 
libellous  matter  as  imputes  or  charges  to  or 
against  the  plaintiff  that  he,  before  the  said 
several  times  when  &c.,  had  been  once  fus- 
fended  in  his  aforesaid  profession  and  bust- 
nest  as  a  proctor,  above  supposed  to  have 
been  done  by  the  said  defendant,"  and  then 
proceeds  to  justify  by  averring  it  to  be  true 
that  the  plaintiff  had  been  so  suspended. 
On  demurrer,  two  objections  ha#e  been 
taken  to  this  plea — first,  that  the  alleged 
libel  is  not  in  its  nature  severable,  and 
therefore  that  the  defendant  had  no  rif^ht  to 
justify  part — secondly,  that,  if  the  libel  be 
severable,  the  plea  is  not  strictly  confined 
to  the  part  it  meant  to  justify. 

As  to  the  first  objection — I  think  the 
charge  is  severable.  The  principle  on  which 
the  action  for  vrords  or  for  a  libel  proceeds, 
is,  that  there  is  malice  in  the  defendant,  and 
injury  to  the  character  of  the  plaintiff;  and 
where  malice  is  shewn  not  to  exist,  so  much 
of  the  charge  as  is  answered  should  be 
struck  out.  If  it  be  shewn  that  the  whole 
of  the  alleged  libel  is  true,  the  existence  of 
malice  is  wholly  negatived;  if  part  be  shewn 
to  be  true,  as  to  so  much  the  malice  is  ne- 
gatived, and  the  plaintiff  ought  not  to  re- 
cover damages  for  that  part.  If  the  defen- 
dant were  not  allowed  to  plead  this,  he 
could  not  give  evidence  of  it,  for  it  would 
not  be  receivable  under  the  general  issue. 
Therefore,  the  plaintiff  would  have  damages 
when  on  principle  he  ought  not  to  have 
them.  I  admit,  that,  where  the  libel  is  in 
its  nature  not  severable,  the  defendant  can- 
not justify  as  to  part :  as,  if  a  libel  charge 
murder,  the  defendant  could  not  justify  as 
lo  so  much  as  charged  manslaughter,  for 
that  would  not  confess  and  avoid  that  which 
was  imputed,  or  any  part  of  it.  But  saying 
of  a  man  that  he  has  been  thrice  suspended 
from  practising  in  his  profession,  is  no  more 
than  saying  that  he  was  suspended  onceon  one 
day,  again  on  another,  and  again  on  a  third 
day ;  therefore,  the  defendant  may  clearly 
justify  as  to  a  suspension  charf^d  on  one  day, 
leaving  the  plaintiff  to  establidi  the  degree 
of  damage  resulting  to  him  from  the  rendne 
of  the  charge  whidi  is  not  justified.  This 
doctrine  is  not  new.  In  the  case  of  Stile* 
T.  Neket  (S),  the  Court  expressly  say  that 
**  the  party  who  requires  the  separation  to 

(S)  7  Eait,4AS. 


be  made  for  his  own  defence,  ought  h>  have 
taken  upon  himself  the  burden  of  doing  it^ 
in  order  that  the  Court  might  see  with  cer- 
tainty what  parts  he  meant  to  justify." 
Mr.  Justice  he  Blanc  says — ^'*A  plea  of 
justification  may  be  good  with  a  general  re- 
ference to  certain  parts  of  the  libel  set  forth 
in  the  declaration,  if  the  Court  can  see  with 
certainty  what  parts  are  referred  to;  as, 
if  the  reference  be  to  ifo  mudi  of  the  libel  as 
imputed  to  the  plaintiff  such  a  crime  {ex.  gr. 
perjury),  that  would  be  suflScient  without 
repeating  all  those  parts  again,  which  would 
lead  to  prolixity  of  pleading,  and  ought  to 
be  avoided."  It  was  only  because  in  that 
ease  the  pleader  had  not  brouglit  forward 
the  part  intended  to  be  justified,  dut  the 
plea  was  held  bad.  This  is  an  auwer  to 
the  first  objection. 

As  to  the  second  point— The  ^ea  is 
clearly  sufficient  to  meet  the  libd  set  out  in 
the  first  count ;  and  it  virtually  inoorporatea 
die  suspension  charged  generwiy  in  the  de- 
claration. It  sets  out  the  cu-cumstancea 
out  of  which  the  suspension  arose,  whidi 
seems  to  have  been  on  a  charge  of  extor- 
tion. On  the  whole,  dierefbre,  I  think  the 
demurrer  aa  to  this  plea  should  be  over- 
ruled. 

Mr.  Jttttiee  Park. — am  of  the  same 
opinion.  Tlie  first  count  of  the  declaration 
charges  an  imputation  of  suspension  gene- 
rally. The  plea  meets  that  charge  as  to 
one  suspension,  and  is  I  think  good  in  other 
respects.  It  seems  to  me  that  the  subject- 
matter  is  divisible.  The  thing  may  have 
three  dates.  There  are  three  suspensions 
alleged,  one  by  Lord  Stowell,  and  two  by 
Sir  John  Niclioll ;  they  must  have  been  at 
different  times.  The  plea  does  not  profess 
to  cover  the  whole  charge,  but  it  is  a  good 
plea  to  cover  part. 

Mr.Jtutice  Gaieiee. — I  take  it  for  granted 
that  a  party  falsely  chaiging  ikree  punish- 
ments for  offences  would  be  visited  vrith 
larger  damages  than  if  he  falsely  charged 
only  two.  It  therefore  follows  that  it  must 
be  capable  of  bmng  given  in  eridenee  m 
some  shape.  It  cannot  be  given  imder  the 
general  issue ;  it  may  therefore  be  pleaded* 
The  plea  distinctly  justifies  one  cliarge  of 
suspension,  and  it  goes  on  to  state  that  which 
m  common  pulanoe  UBOunta  to  a  duugo  of 
extortion. 
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Mr.  Justice  Boaanquet. — I  am  of  the  same 
opinion.  There  being  one  plea  to  the  mhole 
declaration,  there  ts  no  discontinuance ;  and 
the  defendant  had  a  right  to  put  on  the 
record  another  plea  as  to  part,  if  the  libel 
be  divisible.  1  think  this  ii  a  divisible 
libel.  All  the  suspensions  charged  are  se- 
parate acts.  If  the  plea  applies  to  the  sus- 
pension, and  not  to  the  cause  of  tite  suspen- 
■ion,  it  applies  to  the  first  oount.  But  it 
■ppeara  to  me  that  the  introductory  part  of 
this  plea  does  apply  to  tbe  second  count  as 
well  as  to  the  first.  It  uses  the  words, 
"  above  supposed  to  have  been  done."  It 
seems  to  me  to  have  reference  to  the  whole 
declaration.  The  facts  set  oat  in  the  plea 
shew  that  which  in  efiect  amounts  to  a 
charge  of  suspenaion  for  extortion. 

Judgment for  the  defendnmi. 


1880.  > 

S      CLAKUOM  «.  81UCXBLI. 

This  was  an  action  for  the  same  libel  as 
the  last  case.  Tl>e  declaration  in  every 
count  charged  an  imputation  of  suspension 
for  extorlion.  The  pleas  were  the  same  as 
in  the  last  case,  and' a  demurrer. 

Mr.  Serjeant  Cross  submitted  that,  in 
this  case,  there  was  no  count  of  the  declara- 
'tion  to  which  the  justification  waa  singly  ap- 
plicable. 

Lord  Chief  Justice  Tindal.—l  think  at  all 
events,  if  this  be  an  objection,  the  plaintiff 
should  have  shewn  it  for  cause  in  his  de- 
murrer. The  demurrer  alttwether  omits  to 
state  that  tbe  charge  was  of  a  suspension 
for  extortion. 

The  rest  of  the  Court  concurring — 

Judgment  for  the  dtfendant* 


1 8S0.  ) 
May  28.  J  a^osymous. 

Vme—AmendmeiU  of. 

The  Court  refused  to  allom  a  jme  to  be 

amended,  where  the  affidavit  of  the  comiais' 
sioners  taking  the  ackatmUdgment  did  not 
purme  the  precise  form  provided  by  the  rule 
of  court  of  Easier  termf  8  Gw.  4. 


Mr.  Serjeant  Wilde  moved  that  a  fine 
might  be  amended. 

The  rule  of  court  of  Easter  term,  8  G.  4. 
which  gives  the  form  of  the  affidavit  to  be 
made  by  the  commissioners  taking  the  ac- 
knowledgment of  a  fine  or  recovery,  requires 
that  the  eommisaioner  shall  swear  that  he 
**  ia  not  concerned  as  the  attorney,  solicitor, 
or  agent,  or  clerk  to  the  attorney,  solicitor, 
or  agent  of  any  or  either  of  the  parties  to  the 
said  Jme,  &c."(l),  The  affidavit  in  the 
present  case  stated,  that  the  commissioners 
"were  not,  nor  was  either  of  them,  attor- 
nies,  &c.,  to  the  parlies  ahose  aeknonledg- 
raeni  mu  taken," 

Mr.  Justice  GaseUe. — The  intent  of  the 
rule  was,  that  the  attorney  for  the  conusee 
ahould  not  improperly  prevail  on  the  conusor 
to  sign  tlie  acknowledgment. 

Per  Curiam-—  Refused, 


AKOHTHOUS. 


1830 
May  22 

Recovery — Amendmeni  of. 

The  Court  refused  to  allow  a  recovery  to 
pass,  the  words  calleth  to  warranty"  being 
inserted  instead  of  "  voucheth  to  warrofUy, 

Mr,  Serjeant  Russell  moved  that  a  recovery 
might  passt  notwitlisunding  that  in  the  de- 
fence of  the  tenant  the  words  "  eaUetk  to 
warranty,"  were  inserted  instead  of  "eoHcA- 
eth  to  warranty." 

Mr,  CaneMor  (one  of  the  Secondaries) 
referred  the  Court  to  the  case  of  Linney 
vouchee  (1),  where,  on  the  motion  of  Mr. 
Serjeant  Vaiighan,  that  a  recovery  might 
pass  under  similar  circumstances,  the  Court 
said  that  **  voucheth"  had  a  technical  mean- 
ing, which  could  not  be  supplied  by  any 
other  word  ;  and  refused  the  application. 

Lord  Chief  Justice  Tindal.~-lt  we  per- 
mitted this  recovery  to  pass  thus,  we  should 
presently  find  the  **  vouchee"  turned  into  a 
"  callee". 

(1)  5  Law  Jouro.  CP.  164t  s.  e.  4  Biog.  fMj 
IS  J.  B.  Moore. 

(1)  4  Bing.  101  j  a.c.  13  J.  B.  Moore,  196; 
Aauoymout,  i  Law  Joan.  CP.  95. 
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Mr,  Justice  Gaselee  refi^rred  to  the  latter 
part  of  tlie  rule  of  court  of  Easter  term 
8  Geo,  4,  relative  to  fioes  and  recoveries, 
by  which  a  particular  form  of  aftidavit  is 
prescribed,  and  it  is  ordered  *'  that  the 
party  or  parties  making  the  same  do  pur- 
sue  the  exact  words  of  such  form*  and  do 
not,  unless  absolutely  necessary,  substitute 
others  which  he  or  they  may  think  synony* 
mous  thereto"  (2).  ' 

The  learned  Setjeantt  tl^ereforei  took 
nothing. 


LDHD  V.  EDWARD  OWEH. 


1880 

May  22 

Rescue — Attachment  absolute  for. 

On  the  motion  of  Mr,  Serjeant  Jones,  and 
an  affidavit  of  the  sheriff's  officer,  setting 
forth  the  sheriff's  return  of  the  fJict,  the 
Court  granted  an  attachment  absolute 
against  John  Owen  and  Richard  Buckley, 
for  a  rescue  of  the  defendant,  Edward 
Owen. 

The  learned  Serjeant  remarked  thatUiere 
vere  cases  wherein  it  had  been  held  that 
the  sheriff's  return  was  equivalent  to  a 
conviction. 


} 


VEKNOir  9.  BLACKBTT. 


I8S0. 

May  24. 

Practice — Setting  aside  jadgment  for 
irreguiaritt/, 

ji  judgment  signed  ti/Ur  declaration  servedi 
and  a  rule  to  ptiead,  hut  before  appearunce, 
and  nithout  a  demand  of  ptea^  rpaf  set  aside, 
although  the  defendant  had  aftemards  takto 
out  a  ntmmomsjiar  time  to  pkad. 

Judgment  having  been  signed  la  this  case 
after  declaration  served,  and  a  rule  to  plead, 
but  before  appearance,  and  without  a  de^ 
mand  of  plea — 

Mr.  Serjeant  Russell,  on  a  formex  day, 
on  the  authority  otHemt  v.  Palmer  (X),  ob- 
tained a  rule  nui  to  set  it  aside  for  irregu- 
larity. 

(>)  5  Ltw  Joura.  C.  p.  163;  ■.  c  4  Bng.  S49i 
Xt  J.  B,  Moot..  ^ 

<1)  4T«uiu,M. 


Mr.  Serjeant  Bompa*  new  shewed  cause, 
distinguishii^  the  case  cited  from  the  present, 
in  this,  that  there  there  was  no  rule  to  plead, 
as  here  ;  and  contending  that,  at  all  events^ 
the  irregularity,  if  any,  was  waived  by  the 
defendant's  Iiaviog  taken  out  a  summons  foe 
time  to  pleads  it  bieing  a  rule  of  the  court, 
that  any  subsequent  step  taken  waives  a 
previous  irregularity. 

Mr.  Serjeant  Rutseil^  m  support  of  the 
rule,  relied  upon  the  Luigut^e  of  Mr.  Jus- 
tice Lawrence  in  Hennt  v.  Palmer—"  It 
strikes  me  that  the  rule  laid  down  in  Barnes 
(£),  ia  the  most  reasonable.  After  the 
plaintiff  has  declared,  the  defendant  ia  not 
bound  to  plead  until  he  is  ordered  so  to  do 
by  the  Court,  in  the  form  of  a  rule  to 
plead  ; — and  what  is  the  use  of  the  plaintiff 
making  a  demand  of  a  plea,  until  such  time 
as  the  defendant  is  bound  to  plead  ?  After 
the  defendant  becomes  bound  by  the  rule  to 
plead,  the  plaintiff  is  to  make  demand  of  a 
plea,  and  ia  restramed  from  signing  judg- 
ment before  the  exptratioa  of  twenty-four 
hours  after  that  demand ;  which  practice  was 
introduced  for  the  benefit  of  the  defendant, 
in  order  that  judgment  may  not  be  signed 
against  him  by  surprise.  The  rule  to  plead 
is  not  served  on  the  defendant,  but  only 
entered  in  the  book  of  the  officer,  and 
therefore,  until  a  demand  is  made,  he  cannot 
be  supposed  u>  have  notice  of  the  rule ;  for 
he  is  not  bound  to  be  perpetually  searcbii^ 
the  (Acer's  book." 

lord  Chi^  Juttiee  TindtU.'—Tim  mm- 
mons  for  time  to  plftjul  beii^  after  the  s^i^ 
ing  of  the  judgment,  there  is  an  end  to  the 
question  of  waiver.  I  think  iuatice  will  be 
answered  by  allowing  the  judgment  to  be 
set  aside  without  costs  ;  the  conduct  of  the 
parties  being  such  as  to  put  them  out  of  the 
exact  practice  of  the  court. 

It  was  subsequently  agreed  that  the  rule 
should  be  made  absolute,  the  costs  to  abide 
the  event. 

Rule  absolute  accordingly, 

(V)  Eanes  v.  Jaw,  B«me«,  (76,  reftured  to  ia  tlM 
argiiinent,  and  stated  to  have  been  oremiled  in  lb* 
cuo  of  Tbe  Cfamebivarde&sof  VAmaeaam  «■  Oibans^ 
6TcnaB^,«69. 
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May  24. 

Devise — (instruction  of. 

A  teitator,  hf  A»  will,  dtviud  to  trusteet  all 
Ur fmMdnutamgKt,  «foeit  urtkaret  m  any 
of  tke  public /undSf  and  all  money  in  hand 
or  debts  due  to  him,  and  all  shares  or  pro- 
perty nhereof  he  might  be  possessed  or  en- 
titied  to,  upon  certain  trusts.  By  a  codicil,  he 
directed  his  copyholds  to  be  transferred  to  his 
n^e,  until  the  expiration  of  certain  leases,  or 
tUl  her  death,  andthen  fo  be  soldfor  the  benefit 
of  his  children  and  their  heirs  :■ — -Held,  that 
the  copyholds  did  not  pass  to  the  trustees  by 
the  mil  J  but  that  the  interest  in  thent  passed  to 
the  wife,  determinable  an  tk*  expiration  of  the 
ka»e$t  or  taker  deceaie. 

This  was  an  Bction  of  replevin  for  taking 
and  detaining  the  plaintifT's  goods  in  a 
dwelling-house  at  St.  Mary's,  Islington. 

The  defendant  pleaded  several  cogni- 
sances— first,  as  bailiff  of  John  Hodsoll ; 
under  a  distress  for  126f.  for  three  ymrs' 
rent,  due  on  the  tfith  of  March  1828,  under 
a  demise  at  the  yearly  rate  of  42/.,  payable 
quarterly-— secondly,  the  like  for  42/.,  one 
year's  rent,  due  to  John  Hodsoll  on  the 
25th  of  March  1 828 — thirdly,  the  like  cog- 
nizance as  bailiff  of  John  Burton,  for  126/. 
ibr  three  years'  rent,  doe  on  the  25th  of 
March  18S8,  under  a  demise  at  the  yearly 
rent  of  42/.,  payable  quarterly — fourthly, 
the  like  for  42/.,  for  one  year's  rent,  due  to 
John  Burton,  on  the  25th  of  March  1898. 

Pleas  in  bar — first,  that  the  plaintiff  did 
not  hold  or  enjoy  as  tenant  to  the  said  John 
HodscJl,  or  the  siud  John  Burton,  as  stated 
in  the  several  c<^izances — secondly,  riens 
m  arreare. 

Upon  the  trial  of  the  cause,  before  Lord 
Chief  Justice  Tindal,  a  verdict  was  taken 
for  the  plaintiff  for  the  snm  of  4/.  4«.,  with 
liberty  to  enter  a  verdict  for  the  defendant 
for  126/.,  the  rent  distrained  for,  subject 
to  the  opinion  of  the  Court  upon  the  fbl- 
lowiiw 

CASE. 

"The  premises  in  question,  a  dwelling- 
house  in  the  parish  of  St.  Mary,  Islington, 
were  copyhold  holden  of  the  manor  of 
Barnesbury. 

"  Tlioroaa  Lamb,  being  seised  thereof 
according  to  the  custom  of  the  manori  and 


having  snrrendered  the  lane  (amongat 
other  copyhold  premises  held  of  the  said 
manor)  to  the  uses  of  his  will,  and  being 
also  aeised  of  several  freehold  estates,  by 
his  will,  bearing  date  the  Slstof  June  1804, 
duly  executed  and  attested  to  pass  real 
estates,  gave  and  devised,  among  other 
tilings,  as  follows 

"  *  I  give  and  devise  unto  John  Hodsoll, 
of  Ca^-street,  IjiDcoln's-inn,esq.,  and  Jo- 
seph Boucock,  of  the  Old  Bailey,  stone- 
mason, and  the  survivor  of  them,  or  the 
executors  or  administrators  of  nich,  all 
liiose  my  freehold  messoages  in  Furnival's- 
im-coart,  Holbom,  and  iJso  all  my  stock 
or  shares  in  any  of  the  paldic  flinds,  and 
tA\  money  in  hand,  or  debts  due  to  me,  to 
be  placed  in  the  three  per  cent,  consols. 
Bank  of  England,  and  all  shares  or  pro* 
perty  whereof  I  may  be  possessed  or  en- 
titfed  to,  npon  this  special  trust  and  confi- 
dence, that  they  my  said  trustees  shall  and 
do  permit  and  suffer  my  wife,  Maria  Dove 
Lambe,  to  receive  and  take  for  and  during 
the  term  of  her  natural  life,  all  rents  and 
profits  of  the  said  messuages,  and  all  other 
neeholds  or  leaseholds  that  I  may  be  pos- 
sessed of,  and  the  entire  dividends  and 

Cveed»  of  the  said  stock  or  shares  in  the 
k  of  ^gland,  except  the  presents  here- 
mafter  mentioned,  for  the  support  and 
maintenance  of  herself  and  all  my  legiti- 
mate issue  which  I  now  have  or  may  here- 
after have  by  her,  except  as  follows  ;  that 
is  to  say,  in  case  my  reputed  son,  known 
by  the  name  of  Thomas  Lambe,  shall  live 
to  attain  the  age  of  twenty-one  years,  I 
will  and  direct  that  they,  my  said  trustees, 
shall  and  do,  with  all  convenient  speed, 
transfer  and  assign  over  to  him  200/.  stock 
of  the  three  per  cent,  consols  of  the  Bank 
of  Ei^and,  part  of  my  stock  or  share 
therein,  and  to  have  no  other  claim  on  my 
property  wfaatsoerer,  but  to  be  in  full  of 
all  bequests  from  me  to  him.  And  I  do 
hereby  further  will  and  direct  my  said 
trustees  to  ass^  and  transfer  nnto  eadi 
and  every  of  my  lawful  children  the  like 
sum  of  400/.  three  per  cent,  consols,  part 
of  my  stock  or  share  therein,  when  and  so 
soon  as  they  shall  respectively  attain  their 
respective  ages  of  twenty-one  years :  and, 
from  and  afler  the  decease  of  my  said  wife, 
and  all  my  children  have  attained  the  age 
of  twenty-one  years,  I  will  and  direct  that 
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my  said  trustees,  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such 
survivor,  do  and  shall  make  an  equal  di- 
vision among  and  between  all  my  said 
children,  and  their  heirs,  of  my  said  three 
freehold  messuages  either  by  sale  or  other- 
wise as  may  be  deemed  most  conducive  to 
the  interest  of  my  said  children ;  and  also 
do  and  shall  in  like  manner  transfer  over 
unto  my  said  children  all  the  remaining 
part  of  my  stock  or  share  in  the  three  per 
cent,  consols,  Bank  of  England,  and  all 
stock  or  shares,  my  property,  estate,  and 
effecis,  and  to  divide  the  same  in  equal 
shares  am)  proportions  among  and  between 
all  my  said  children  and  their  heirs.' 

"  And  the  said  testator  thereby  appoint- 
ed the  said  John  Hodsoll  and  Joseph  Bou- 
cock,  and  his  widow,  executors  and  exeea- 
trix  of  his  will. 

**  The  testator  afterwards  made  the  fol- 
lowing codicil : — 

"  *  I,  Thomaa  Lambe,  do  hereby  will 
and  direct  that  my  copyhold  estate  in 
Church-street,  Islington,  be  transferred  to 
my  beloved  wife,  Maria  Dove  Lambe,  until 
the  expiration  of  the  leases,  and  af^er  that 
time,  as  soon  as  convenient,  or  within  one 
year,  to  be  sold  by  public  auction,  the 
money  to  be  placed  in  the  three  per  cent. 
Bank  of  England  stock,  for  the  benefit  of 
my  children  and  their  heirs,  as  directed  in 
the  will.  If  it  should  please  God  to  call 
her  before  the  time  of  the  expiration  of  the 
leases,  the  copyhold  to  be  sold  by  public  auc- 
tion, as  soon  as  convenient,  and  the  money 
placed  at  above  directed.  N.B.  If  there 
•hould  not  be  money  sufficient  in  my  pos- 
session at  the  time  of  my  decease  to  pay 
the  fine  of  the  copyhold,  proving  the  will, 
and  funeral  expenses,  my  executors  to  sell 
out  of  the  three  per  cent,  consols  COO^,  or 
a  small  sum  as  may  be  required. 

"  '  Witness  my  hand,  Thos.  Lambe.' 

"  The  tesutor  died,  without  having  al- 
tered or  revoked  his  will  or  codicil,  on  the 
11th  of  May  1806,  seised  of  the  copyhold 
in  question. 

"  The  testator  left  his  wife,  the  said 
Maria  Dove  Lambe,  and  three  lawful  chil- 
dren by  her,  surviving  himself,  viz;  Joseph 
Lambe,  Maria  Dove  Lambe  Uie  younger, 
and  Harriett  Lambe. 

"  The  will  and  codicil  were  proved  by 
the  widow  and  the  said  John  HodsoU  and 


Joseph  Boucock,  in  the  Prerogative  Court 
of  Canterbury,  on  the  23rd  of  May  ISOfi. 

"On  the  1 1th  of  July  1806.  the  said 
John  Hodsoll  and  Joseph  Boucock  were 
admitted  tenants  of  the  premises  in  ques- 
tion on  the  court-rolls  of  the  manor,  ■■ 
devisees  in  fee  at  the  will  of  the  lord,  pur- 
suant to  the  will  and  codicil  of  the  testator, 
and  upon  the  trusts  therein  mentioned. 
The  admission  stated  the  testator's  sur- 
render to  the  use  of  bis  will,  his  devise  to 
John  Hodsoll  and  Joseph  Boucock  of  *  all 
his  property  whereof  he  might  be  possessed 
or  entitled,  upon  certain  trusts  in  the  will 
and  codicil  particularly  mentioned,'  and  de- 
scribed the  copyhold  tenements,  of  which 
the  lord  of  the  manor,  by  his  steward,  did 
deliver  seisin  by  the  rod  according  to  the 
custom  of  the  manor,  to  hold  the  said  pre- 
mises, with  the  appurtenances,  unto  the 
said  John  Hodsoll  and  Joseph  Boucock, 
and  tkar  heirt,  pursuant  to  the  said  will, 
of  the  lord  of  the  manor,  by  the  rod  fre. 

"The  said  Maria  Dove  Lambe,  the 
widow,  on  the  ISth  of  August  1807,  inter- 
married with  John  Burton,  one  of  the  per- 
sons under  whom  the  defendant  made 
cognizance ;  and  she  died  on  the  23rd  of 
November  18S3,  witliout  having  had  issue 
by  the  said  John  Burton. 

*'  The  three  legitimate  children  of  the 
testator  all  died  in  the  lifetime  of  their  mo- 
ther, under  the  age  of  twenty-one  years, 
unmarried,  and  without  issue. 

"  Letters  of  administration  of  the  per- 
sonal estate  of  the  said  Mrs.  Barttm,  and 
of  the  testator's  said  three  infant  children, 
were  granted  by  the  Prerogative  Court  ofthe 
Archbishop  of  Canterbury  to  the  said  John 
Burton  at  the  times  following ;  namely, 
of  the  personal  estate  of  the  said  Mrs. 
Burton,  on  the  3rd  of  February  1824;  of 
the  said  Joseph  Lambe,  Maria  Dove  Lambe 
the  younger,  and  Harriett  Lambe,  on  the 
9th  of  February  1824. 

"  The  said  Joseph  Boucock  died  on  the 
5th  of  February  1826,  leaviiu  the  said 
John  Hodsoll,  who  was  the  other  person 
under  whom  the  defendant  made  o^i- 
zance,  him  surviving. 

"  The  lease  mentioned  in  the  will  of  the 
premises  in  qnestion  expired  on  the  25th 
of  December  1H21. 

"  The  plaintiff  was  let  into  posaeiston  by . 
Mrs.  Burton  in  October  ISaS,  to  hold  from 
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Mk^MlnuB  preoeding,  at  the  yearly  rent 
of  42/.»  payable  quarterly,  and  remained 
in  poaacasion  from  that  time  up  to  the  time 
of  the  diatreas." 
The  question  for  the  opinion  of  the  Court 

WBS — 

*'  Whether,  upon  the  facts  stated,  the 
defendant  was  entitled  to  a  verdict  upon 
any  or  either  of  the  cognizances  before 
mentioned. 

"  If  the  Court  should  be  of  opinion  that 
the  defendant  was  entitled  to  a  verdict 
under  either  of  the  said  cognisancea,  then 
a  verdict  was  to  be  entered  for  the  defen- 
dant, for  such  turn  as  the  Court  should 
direct,  and  the  value  of  the  goods  distrained 
to  be  taken  as  of  the  value  equal  to  the 
rent  in  arrear. 

**  But,  if  the  Court  should  be  of  opinion 
that  the  defendant  was  not  entitled  to  a 
verdict  upon  either  of  the  cc^[nizancet, 
then  the  verdict  was  to  stand." 

The  case  waa  argued  in  Trinity  term 
last,  by  Mr.  Serjeant  Wilde,  for  the  plain- 
tiffs,  and  Mr.  Serjeant  Laicet  for  the  de- 
fendant. The  Court  took  time  to  consider, 
and  in  Michaelmas  term,  the  Lord  Chief 
Justice  intimated  to  the  counsel  that  there 
was  a  difference  of  opinion  in  the  Court,  and 
therefore  directed  that  the  case  might  be 
re-ai^ed* 

Accordingly  a  second  argument  waa  had 
on  a  former  day  in  thia  term. 

Mr.  Serjeant  Scriven  for  the  plaintiff. — 
It  will  be  impMtant  in  this  case  to  establish 
that  the  will  does  not  make  any  disposition 
of  the  copyhold  estates.  The  devise  is 
of  "all  those  niy  freehold  messuages  in 
Fumival's- inn-court,  Holborn,  and  also  all 
my  stock  or  shares  in  any  of  the  public 
funds,  and  all  money  in  band,  or  debts  dae 
to  me,  and  all  shares  or  property  whereof 
I  may  be  possessed  or  entiUed  to."  The 
rule  of  construction  is  here  pointed  out  by 
the  will  itself;  the  words  "  all  shares  or 
property"  must  mean  inch  as  is  before 
deacribra.  Prom  the  caae  of  Rom  v. 
BarHettm  down  to  that  of  Tkompmm  r. 
Lamley  (2),  we  find  the  principle  esta- 
blished, that,  under  a  general  devise  of 
"  property,"  freehold  will  not  pass  unless 
the  testator  clearly  indicate  an  intention 
diat  it  should.    Here,  Uie  intent  of  the 

-    (1)  Cro.Csr.«9ff. 
(2)  %  Bos.    PuL  30& 
Vol.  VIII.  CP. 


testator  is  made  perfectly  manifest;  the 
words  "  estate  or  property"  cannot  have 
reference  to  the  testator's  freehold  pro- 
perty— that  was  already  disposed  of ;  but, 
being  mentioned  in  conjunction  with  per- 
sonal'property,  must  mean  personalty. 
The  codicil  decidedly  shews  that  the  tes- 
tator did  not  design  to  alter  the  disposition 
contained  in  the  will ;  but  merely  to  supply 
an  omission :  he  desires  that  his  copyhold 
property  shall  be  transferred  to  his  wifo 
until  the  expirabon  of  the  leases.  Time- 
well  V.  Perkin$  (8),  Roe  v.  Yeud  (4),  Doe 
d.  Hurrellv.Hurrell  (5),  Newland  v.  Mar- 
joribaukt  (6),  Doe  v.  RoiU  (7),  Monk  v. 
MamUletf  (8),  and  WooUam  v.  Kemeorthy 
(9),  are  authoritiea  to  shew  that  the  appa- 
rent intent  of  the  testator  will  control  any 
general  expressions  used  in  the  will. 

The  trustees  took,  if  any,  a  very  limited 
interest  under  the  will ;  the  devise  was  of 
a  mere  power  lo  sell  at  a  particular  period, 
viz.  after  the  decease  of  the  testator's 
wife,  and  all  his  children  had  attained  the 
age  of  twenty-one  years  ;  and,  the  widow 
and  children  all  being  dead,  there  is  an 
end  of  the  trust.  The  extent  of  the  inter- 
est which  the  trustees  take  must  be  limited 
by  the  purposes  for  which  the  trust  is 
created.  DoeA,WoQdcoekv.Barthrop{lO\ 
Doe  d.  PJoyer  r.  NichoU»{\\\  Doe  d. 
WhiUv.Smpmm(l2),  Doev,  Timiiu(\S), 
Hawker  V.  Hawker  {U). 

I'he  fact  of  the  trustees  having  been  ad- 
mitted to  the  copyhold  makes  no  difference. 
If  admission  be  made,  it  will  enure  accord- 
ing to  the  title  of  the  party  admitted ;  if 
he  have  no  title,  the  admission  is  a  nullity. 
Cok^t  CopgkoUer  {15),  Baddeley  t.  Lep- 
frntgwell  ( 1 6),  Zouch  v.  Forse  (17). 

Mr.  Serjeant  Taddift  for  the  defendanta. 

(9)  S  Atk.lOS. 

(4)  9  New  tUp.  314 

(5)  5  Bsni.&  Aid.  18. 

(6)  5  Taunt.  t66. 

If}  7  Tbnnt.  79;  ■■  c.  t  Hush.  S97. 

(8)  1  Sin.  tB6. 

(9)  9  Vea,  137. 

(10)  5  Taunt  382  ;  a.c.  1  Marab.  90, 

(11)  2D.&  R.480J  s.c.lB.&C.:U6;lUsr 
Joitrn.  K.B.  124. 

(12)  S  Eaat,  162  ',t.e.%  Snitli,  388. 
(18)  1  BWII.&  Aid.  530. 

(14)  3Baiii.fiE  A^..^. 

(15)  S.41. 

(16)  3  Burr.  1533. 

(17)  7  East,  186. 
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—Seeing  what  were  the  trusts  to  be  per- 
formed, it  is  clear  that  the  trustees  were 
to  take  a  larger  estate  than  the  wife  had ; 
for  they  were  to  do  certain  acts  after  her 
death,  viz.  to  divide  the  proceeds  of  the 
testator's  property  amongst  the  children 
and  their  heirs :  consequently  they  could 
take  no  estate  less  than  a  fee.  The  estate 
of  a  trustee  is  always  commensurate  with 
the  extent  of  the  trusts.  In  Doe  d.  Player 
v.Nkhoiitt  the  testator  devised  to  trusteest 
ra  trust  for  his  only  son,  all  his  freehold 
and  copyhold  landsi  to  be  tramferred  to 
him  as  soon  as  he  should  attain  to  twenty- 
one  years  of  age ;  and,  in  case  he  should 
die  before  he  attained  to  the  age  of  twenty- 
one  years,  then  to  A.  B.,  his  heirs  and  as- 
signs— it  was  held  that  the  trustees  took 
in  the  copyhold  lands  an  estate  for  years 
determinable  on  the  son's  attaining  the  age 
of  twenty-one  years,  or  by  his  death  before 
that  period.  If  anything  remains  to  be 
done  by  the  trustees,  the  estate  amtinuea 
in  them.   B'ucoe  v.  P«rA'ifM(18). 

Suppose  there  had  been  no  codicil,  eonld 
soy  doubt  have  arisen  on  die  constmction 
of  the  wilt  ?  It  is  clear  that  freeholds  and 
copyholds  will  pass  under  the  word  "  pro- 
perty." The  question  is,  whether  the 
Court  will  be  disposed  to  narrow  the 
meaning  of  the  word,  merely  because  it 
is  found  in  connexion  with  "  stock  and 
shares,"  which  more  properly  apply  to  per- 
sonalty. \nDoeA.WaUv.  Lang  fands  {19), 
a  testator,  possessed  of  real  and  personal 
property,  after  several  pecuniary  legacies, 
"  gave  and  bequeathed  all  and  every  the 
residue  of  his  ;)roper(y,  goods  and  chattels, 
to  be  divided  equally  between  A.  and  B., 
share  and  share  alike,  after  all  his  debts 
paid;"  the  personalty  was  not  sufficient  to 
pay  all  the  debts  and  legacies ,  but  it  was 
neld  that  the  word  "  property,"  though 
thus  followed  by  "goods  and  chattels," 
was  sufficient  of  itself  to  carry  the  realty. 
In  Doe  d.  Andren  v.  Lainchbury  (Jt<i\  it 
waa  held  that  a  devise  of  all  the  residue  of 
the  testator's  '*  money,  stock,  property,  and 
effects,  of  what  kind  or  nature  soever,*'  to 
A.  and  B.,  "  to  be  divided  equally  between 
them,  share  and  share  alike,  would  pass 
real  as  well  as  ^wrjono/ estates,  where  xtom 

(18)  1  Ves.  &  Bea.  483. 

(19)  14  EMt,  370. 
<«0>  11  Essi,  t90. 


Other  parts  of  the  will  it  appeared  that  the 
testator  had  applied  the  words  **  proper^ 
and  effects "  to  real  estate :  as,  where  he 
began  his  will  by  stating,  "as  to  my  money 
and  effects,  I  dispose  thereof  as  follows, 
&c."  and  then  proceeded  to  dispose  of 
parts  of  his  real  estate.  When  a  man 
makes  a  will,  it  cannot  be  iotended  that  he 
meant  to  die  intesute  as  to  -any  particular 
part  of  his  property.  Formerly,  it  was 
held,  that  copyhiuda  not  sarrendened  wtmld 
not  pass  under  the  words  "  lands  and  te- 
nements" in  a  devise,  if  there  were  free- 
bold  property  to  which  they  could  apply : 
but  now  it  is  otherwise.  Niehom  t. 
JSufcAer (21),  Noel  v.  Hoy{i%). 

What  alteration  in  the  former  disposi- 
tion is  made  by  the  codicil  ?  The  testator 
directs  that  the  copyhold  estate  shall  be 
transferred  to  his  wife  until  the  expiration 
of  the  leases.  By  whdm  is  it  to  be  trans- 
ferred !  If  the  trustees  took  no  interest, 
they  could  not  transfer ;  and  the  transfer 
u  one  of  the  trusts  they  are  appointed  to 
ocecnte.  It  is  contended  on  the  Mber  aide, 
that  the  trustees  took  no  interest  under  the 
will,  but  merely  a  power.  But  there  is  oo 
case  of  an  express  devise,  where  the  l^al 
estate  has  not  been  held  to  pass  (23). 

It  is  found  by  the  case,  that  the  pluntiff 
was  let  into  possession  of  the  premises  in 
question  by  the  wife,  and  that  he  remains 
iu  possession  to  the  present  time.  It  is 
contended  that  there  is  no  sufficient  privity 
between  the  surviving  trustee  and  the 
tenant,  to  give  the  former  a  right  of  dis- 
tress. If  the  wife  had  no  legal  estate,  then 
the  possession  would  be  derived  out  of  the 
estate  of  the  trustees,  which  will  snjqpnt 
the  cognisance'under  Hodsoll,  the  surviv- 
ing trustee ;  if  the  possession  were  derived 
out  of  the  chattel  interest  of  the  wife,  the 
cognizance  under  Burton  is  supported. 
The  possession,  however,  necessarily  arises 
out  of  the  trustees  ;  they  are  admitted  by 
the  lord :  possession  is  given  by  the  admit- 
tance. In  Gree  v.  RoUe{%4:),  an  entry  by 
ce«(w  que  trust  was  held  sufficient  to  avoid 
the  Statute  of  Limitations. 

(tl)  18  Vm.  193. 
5  Madd.  S8. 

(23)  See  Co.  Litt.  (s.  169).  113  a,  n.  (1).  SqdMi 
QQ  Powm,  174. 

(24)  1  Lord  Raym.  716— dtsd  is  Grs*  v.  NslK 
ia  Lumle;  «.  Hodgsua,  16  Esst,  lOS. 
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Mt.  Serjeant  Scrwe»,  in  reply. — ^Tbe 
trustees  took  no  legal  interest  whatever  in 
the  copyhold  in  question.  The  wife  had 
an  interest,  but  it  determined  with  her  life. 
7'he  codicil  is  a  distinct  and  substantive 
disposition  of  the  copyhold ;  it  shews  a 
consciousness  in  the  testator  that  the 
copyhold  was  omitted,  and  an  evident 
iDtention  to  supply  the  omission.  He 
speaks  only  of  one  fine  to  the  lord ;  if  the 
interest  passed  to  the  trustees,  there  would 
have  been  three. Bne».  The  cfear  intent 
was  to  f(ive  the  trustees  a  power  of  sale 
only.  /r<au«e//s  V.  jfntpxon  (35)  is  an  autho- 
rity to  shew  that  a  mere  admission  to  copy- 
hold premises  does  not  in  itself  constitute 
such  a  possession  as  will  entitle  a  party  to 
maintain  an  ejectment. 

Ctir.  ado,  vuft. 

Lord  Chief  Justice  Tindal  now  delivered 
the  judgment  of  the  Court  :— 

This  was  an  action  of  replevin  in  whidi 
the  defendant  first  makes  cognizances,  as 
bailiff  of  John  Hodsoll,  for  rent  due  on  the 
25th  of  March  1808,  and  secondly  as  bailiflP 
of  John  Burton,  for  the  same  rent;  and 
the  question  raised  by  the  special  case  be- 
comes this,  whether  the  trustees  took  such 
estate  in  the  copyhold  under  the  will  or 
codicil,  as  to  support  the  cognizances  in 
the  name  of  the  surviving  trustee ;  or 
whether  the  wife  took  such  interest  therein 
under  the  codicil  as  to  support  the  cogni- 
zances in  the  name  of  her  personal  repre- 
sentative: and,  looking  at  the  will  and 
codicil,  which  are  framed  very  inartificially, 
with  the  view  of  discovering  the  intention 
of  the  testator,  we  think  he  did  not  intend 
to  pass  by  his  will  any  interest  in  the  copy- 
hold premises  in  question,  to  the  trustees 
named  therein. 

The  testator  appears  to  bare  known  the 
distinction  between  fivehold,  copyhold,  and 
leasehold  property ;  for,  his  will  begins  with 
the  express  devise  to  his  trustees  of  three 
freehold  messuages,  and  then  gives  direc- 
tions as  to  the  renu  and  profits  of  the  same 
messuages,  and  all  others  freeholds  or  lease- 
holds  that  he  might  be  possessed  of,  and, 
lastly,  directs  the  division  of  his  said  three 
freehold  messuHges,  either  by  sale  or  other- 
wise amongst  his  children. 

(t5)  Dog^.  89,  a. 


Looking,  therefore,  at  the  will  alone,  we 
see  no  words  that  would  comprehend  the 
copyhold  within  the  devise  to  the  trustees ; 
for,  the  word  "  property "  in  the  will,  can- 
not be  held  to  refer  to  real  property,  without 
doing  violence  to  the  context  of  the  clause 
in  which  that  word  occurs.  And,  when  tt 
'appears  that  the  testator,  after  making  his 
will,  though  how  long  after  is  left  uncertain, 
makes  a  rodicil  spet^cally  dispoung  of  his 
copyhold,  it  afibnls  a  strong  ground  of  in- 
ference that  the  testator  thought  his  copy- 
hold (iroperty  was  not  included  in  his  will; 
audit  still  further supporu  this  construction, 
that  the  general  effect  of  the  disposition  of 
the  copyhold  by  the  codicil,  is  the  same  as 
that  of  the  freehold  which  had  already 
passed  by  the  will ;  viz.  that  the  wife  of  the 
testator  should  receive  the  rents  and  profits 
during  her  life,  and,  after  her  death,  a  sale 
should  take  place,  and  a  division  be  made 
amongst  the  children.  So  that  the  dispo- 
sition of  the  cof^hold  made  by  the  codicil 
would  appear  to  have  been  unnecessary, 
except  up<m  the  supposition  that  the  testator 
thought  be  had  not  di^oaed  of  it  by  the 
will. 

Ifi  then,  the  copyhold  did  not  pan  by  the 
will,  as  we  think  it  did  not,  so  nather  did 
it  pass  to  the  trustees  by  the  codicil ;  for 
they  are  not  named  in  the  codicil,  either  ex- 

ressly  or  by  any  necessary  implication. 

o  that,  upon  the  whole,  there  appears  no 
estate  in  the  trustees  out  of  which  the  rela- 
tion of  landlord  and  tenant  could  be  created; 
and  the  cognizances  in  the  name  of  the  sur- 
viving trustee  do,  therefore,  altogether  fail. 

The  second  cognizances  depend  on  the 
nature  of  the  interest  which  the  wife  took 
under  the  codicil ;  and  it  appears  to  us  that 
it  waa  the  manifest  intention  of  the  testator 
that  her  interest  in  the  respective  parts  of 
the  copyhold,  should  be  c»«xtenBive  with 
the  leues  which  were  then  in  existence,  of 
those  respective  parts,  unless  in  the  event 
of  her  i}eadi  before  the  determination  of  the 
respective  leases,  in  which  case  her  interest 
was  to  determine  with  her  life.  And,  as 
the  case  finds  that  the  lease  which  includes 
the  premises  for  the  rent  of  which  the  dis- 
tress was  taken,  expired  on  the  25th  of  De- 
cember 1821,  it  follows  that  the  whole  of 
the  rent  distrained  for  accrued  since  the  time 
when  the  wife's  interest  under  the  codicil 
had  expired,  and  comeqnently  that  there 
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oould  be  no  holding  by  the  tenant  under 
her  personal  representative.  We,  therefore* 
think  upon  the  second  cognisances  alA>  the 
Terdict  mnst  be  entered  up  for  the  pUmtiflT, 
that  he  did  hold  under  Burton  as  tht  defen- 
dant has  alleged,  and  that,  upon  the  whole, 
the  verdict  is  to  stand  as  entered — 

For  tke  pUdnt^. 


1830       C*"^*^  ANOTHKR,  A88IO- 

MaV  14    i  °'  MAB8HALL,  A  <AHK- 

'  C  RVPT,V.MBWIUICANDSOOLS. 

B^krupt — Act  of  bankrtqitcy  hjf  lying 
htpriton, 

TAe  oef  ttf  bmUruptey  by  Ipmg  m  pruon 
tmenttf'ome  day«,  viuier  tke  6  Geo.  4.  c.  16. 
«.  5,  ka*  no  relation  to  ikt^^rst  day  of  tke 
impriiOHment,  '-^t 

This  was  an  action  of  trover. 

At  the  trial  of  the  cause,  before  Lord 
Chief  Justice  Tindal,  at  the  London  Sit- 
tings after  last  Trinity  term,  a  verdict  was 
found  for  the  plaintiffs  for  512/.  18f.  Id., 
the  damages  agreed  upon  between  the 
parties,  subject  to  the  opinion  of  the  Court 
upon  the  following 

CASE. 

"  The  plaintiff  were  the  assignees  of  the 
estate  and  eflfecu  of  R.  H.  Manhall,  a 
bMikrupt,  the  assignment  to  diem  having 
beendaly  exeented  on  theS9di  of  February 
1828.  The  first-named  defendant  had  been 
the  sheriff  of  the  county  of  Devon,  and  the 
last-named,  Thomas  Boole,  was  an  execu- 
tion-creditor of  the  bankrupt,  under  whose 
indemnity  the  sheriff  acted  in  the  several 
matters  therein  stated. 

"On  the  12th  of  September  1827.  the 
bankrupt  executed  a  warrant  of  attorney 
to  the  defendant  Thomas  Boole,  for  securing 
the  pajrment  of  a  sum  of  SOOL  then  advanced 
to  the  bankrupt.  Thatwarrantof  attoniOT 
was  dul^  filed,  and  judgment  wai  entered 
np  by  m/  dkit  on  the  16th  of  January  18S8, 
on  wbidi  day  a  writ  of  Jl.fa.  was  nsned, 
directed  to  the  sheriff  of  Devon,  indoraed 
to  levy  6UI,  18*.  U.,  returnable  on  Wed- 
nesday, the  28rd  of  January  then  next  fol- 
lowing.  On  Friday,  the  18th  of  January, 
tbe  writ  was  delivered  to  the  sheriff,  who 


thereupon  seized  under  the  writ  the  goods 
which  before  the  bankruptcy  belonged  to 
the  bankrupt,  and  which  then  remained  in 
his  possession.  The  sheriff  afterwards, 
on  the  22nd  of  January,  commenced  selUi^ 
the  goods  so  seised,  and  continued  audi 
sale  up  to  and  on  the  iSik  day  of  the  aame 
month,  when  tbe  but  of  sucb  gooda 
sold.  The  proceeds  of  tbe  aaw  remained 
in  the  hands  of  the  ^riff  until  the  28Ui  of 
August  following,  when  they  were  paid 
over  to  the  defendant  Thomas  Boole. 

"  The  bankrupt  was  detained  in  pristu 
in  the  custody  of  the  defendant  Newman, 
as  sheriff  of  Devon,  for  debt  upon  meaoe 
process,  on  and  from  the  2Srd  of  January 
1828,  for  twenty-one  days  and  upwards 
then  next  following.  On  the  14th  of  Fe- 
bruary 1828,  a  commission  of  bankrupt 
was  duly  issued  against  the  said  IL  H. 
Marshall;  and,  oa  the  18th  of  February, 
notice  was  given  to  tbe  sheriff  that  audi 
commission  had  issued  against  tbe  bank- 
rupt, and  tfa^  all  his  goods,  money,  aad 
efifects  seised  by  the  sheriff,  and  then  m 
his  hands,  were  claimed  under  the  said 
commissioi." 

The  questions  for  the  opinion  of  the 
Court  were — 

*'  First,  whether,  under  the  5th  sitction 
of  the  6  Geo.  4.  c.  16,  tbe  act  of  bank- 
ruptcy by  lying  in  priscm  twenty-one  days, 
had  relation  to  the  first  day  of  aud  impri- 
smmient. 

"  Secondly,  whether,  lapposing  audi  le- 
lation  to  have  existed,  an  actum  of  trover 
was  maintainable  in  respect  of  goods  aeiacd 
by  the  sheriff  under  die  Jieri  /ados,  on  a 
day  prior  to  the  imprisonment  (1). 

**  Thirdly,  whether  the  sale  before  the 
act  of  bankruptcy  was  complete,  Mnooatcd 
to  a  conversion. 

**  Fourthly,  whether  the  plaintifib  were 
entitled  to.  recover  the  value  of  the  goods 
ao  seized  and  sold  by  the  sheriff. 

"  If  tbe  Court  should  be  of  opinion  that 
die  i^aintiflb  were  entitled  to  the  Terdict* 

(1)  See  Price  v.  Helyar  (  1  M.  &  P.  541  ;  e. 
4  Biog.  597 ;  6  Lnw  Joani.  C.P.  13«),  wfam  itma 
baM,  that,  if  a  sheriff  tsfcs  (oods  In  ntKudoD  tAm 
■n  set  of  btnkmptcy  comniued,  1m  »  Uafala  la 
trorer,  Dotwichituding  he  fakd  ao  notice  of  the  Tiet ; 
for  the  whole  property  of  tbe  baokrupt  retU  in  bM 
ungnees,  bjr  ratuioB,  from  the  tine  of  ibo  act  of 
baakniptcy* 
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it  was  agreed  npon  1^  the  parties  that  the 
same  should  be  entered  for  the  sum  of 
£12/.  18f.  Id.,  aDd  costs." 

The  case  now  came  on  for  argument. 

Mr.  Seiyeani  WUde^  for  the  plaintiffs.— 
The  question  is,  whether,  under  the  5th 
section  of  the  6  Geo.  4.  c.  1 6,  the  act  of 
bankraptcy  has  relation  to  the  first  day  of 
the  imprisonment.  That  section  is  but  a 
r»4iiactment  of  ft  section  in  an  old  bank* 
nipt  act,  wiUi  tlie  exertion  of  the  words 
upon  which  thw  otgection  is  founded.  The 
5th  section  of  the  6  Geo.  4.  c.  16.  enacts — 
*'  That,  if  any  trader,  haviug  been  arrested 
or  committed  to  prison  for  debt,  or  on  any 
attachment  for  Bon-paymeot  of  mcHiey, 
shall,  upon  such  or  any  other  arrest  or  com- 
mitment fordebt  or  non-payment  of  money, 
or  upon  any  detention  for  debt,  lie  in  prison 
for  twenty-one  days,  or,  having  been  ar- 
rested or  committed  to  prison  for  any 
other  cause,  shalllie  inprison  for  twenty-one  . 
days  afVer  any  detainer  lodged  i^aiost  him, 
and  not  discharged,  every  such  trader  shall 
be  ,therel^  deemed  to  have  committed  u 
act  of  bankruptcy  ;  or  if  any  stwh  tarader 
haviiw  been  arrested,  committed,  or  de- 
tained fi»r  d^t,  shall  escape  out  of  prison 
or  custody,  every  such  trader  shall  be 
deemed  to  have  thereby  committed  an  act 
of  bankruptcy  from  the  time  of  such  arrest, 
commitment  or  detendon ;  Provided,  that, 
if  any  such  trader  shall  be  in  prison  at  the 
time  of  the  commencement  of  the  act,  such 
trader  shall  not  be  deemed  to  have  com- 
mitted an  act  of  ba^mptcy  by  lying  in 
prison,  until  he  shall  have  lain  in  prisoB 
for  two  months." 

The  statute  1  Jac  1.  c  15.  s.  S.  made 
the  lying  in  prisoD  «x  months  an  act  of 
bankruptcy,  but  oontained  no  words  to 
»ldain  when  the  act  of  baidcruptcy  waa  to 
comraoMe.  By  the  21  Jac.  1.  c.  19.  s.  2, 
the  act  of  bankruptcy  has  relation  to  the 
time  of  the  first  arrest.  The  5  Geo.  2. 
e.  SO.  contains  in  substance  a  re-enactment 
of  the  last-mentioned  clause.  The  present 
statute  rebirns  to  the  provision  contained 
in  the  1  Jac.  1.  a.  15.  The  earlier  statutes 
describe  bankrupts  as  p^sons  against  whom 
it  is  necessary  to  enact  severe  laws.  No 
decisions  are  to  be  found  occurring  in  the 
itterval  between  the  passing  of  the  1  Jac 
I.e.  15.  and  the  21  Jac.  1.  e.  19.   On  the 


construetimi  of  this  latter  act,  it  was  at  one 
time  held,  that  the  word  "  arrest"  did  not 
mean  the  render  to  prison,  but  the  first 
caption.  In  Buncombe  v.  WalteriX)  it  waa 
held  that  the  act  of  bankruptcy  took  effect 
only  from  the  time  of  the  surrender  to 
prison.  In  Hill  v.  Skisb{%)  the  act  of 
bankruptcy  was  held  to  have  relation  to 
the  time  of  the  arrest.  The  like  was  held 
by  Lord  Chief  Justice  Holt,  in  Smith  v. 
Stractf  (3).  Ultimately,  however,  the  ori- 
ginal rule  has  been  reverted  to.  The  Court 
of  Exchequer,  in  ffigghu  v.  M*jidam{4), 
have  determined  that  the  act  of  bankruptcy 
has  no  relation  to  the  first  day  of  tlie  im- 
prisonment. The  construction  may  still, 
however,  admit  of  doubt,  inasmuch  as  the 
bankrupt  would  thus  have  an  opportunity 
of  disposing  of  his  property  whilst  he  re- 
mained in  prison,  and  thus  defeating  the 
very  intentifw'of  the  bankrupt  laws. 

Lord  Chief  Justice  Tindal. — It  appears 
to  me  that  the  act  of  bankruptcy  is  not 
complete  until  the  expiration  of  the  twenty- 
one  days.  If  this  were  »«  mli^a,  I  should 
have  thou^t  this  to  be  the  true  construc- 
tion of  the  sutute.  It  enacts,  "  that,  if 
any  trader,  having  been  arrested  or  com- 
mitted to  prison  for  debt,  or  on  any  at- 
tachment for  non-payment  of  money,  shall, 
upon  such  or  on  any  other  arrest  or  commit- 
ment for  debt  or  non>payment  of  money, 
or  upon  any  detention  for  debt,  lie  in 
prison  for  twenty-one  days,  or,  having  been 
arrested  or  committed  to  prison  for  aay 
other  cause,  shall  lie  in  prison  for  twenty- 
one  days  after  any  detainer  for  debt  lodged 
against  him,  and  not  discharged,  every  such 
trader  shall  be  thereby  deemed  to  have 
oonnuttedanact  of  bankruptcy."  Thewwd 
"  thereby"  is  a  comprehensive  word,  indud^ 
ing  not  mily  tbe  arre^  but  also  the  liqwe 
of  Urns.  There  mvat  be  a  detainer  for 
twenty-one  days  to  complete  the  act  of 
bankruptcy.  The  language  of  the  subse- 
queat  part  of  the  clause  places  it  beyond 
doubt — or,  if  any  such  trader,  having 
been  arrested,  committed  or  detained  for 
debti  shall  escuM  out  of  prison  or  custody, 
every  such  trader  shall  be  deemed  to  have 

(1)  2Show.<53. 
(S)  Ibid,  534. 

(3)  t  Sslk.  110. 

(4)  3  Young  &  J.  1. 
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thereby  committed  an  act  of  bankruptcy 

from  the  time  of  such  arrest,  commitment 
or  detention."  This  makes  a  clear  distinc- 
tion between  the  respective  times  whence 
these  acts  of  bankruptcy  are  to  be  dated, 
The  part  of  the  enactment  in  question  was 
omitted  in  the  1  Jac.  1.  c.  15.  It  was 
inserted  in  the  SI  Jac.  I.  c.  19,  and  has 
been  repeated  in  every  subsequent  statute 
down  to  the  5  Geo.  4.  c.  98,  which  for  the 
first  time  leaves  out  the  words  of  relation. 
The  case  of  Hill  v.  Stiish  appears  to  me  to 
be  liable  to  much  doubt.  I  am  clearly  of 
opinion  that,  under  the  5th  section  of  the 
6  Geo.  4.  c.  1 6,  the  act  of  bankruptcy  by 
lying  in  prison  twenty-one  days,  has  not 
relation  to  the  6r8t  day  of  such  imprison- 
ment. 

Mr.JtuticfPark. — I  am  of  the  same  opi- 
nion. The  legislature  appear  sometimes  to 
have  inserted  this  provision  and  sometimes 
to  have  omitted  it ;  we  may  therefore  sup- 
pose it  was  in  this  instance  intentionally 
omitted,  particularly  as  there  seems  to  be 
now  less  reason  for  it  than  formerly  ex- 
isted, the  time  being  so  much  abridged. 
Id  the  5  Geo.  4,  which  only  existed  one 
day  (5),  it  is  altf^etfaer  omitted.  In  the 
existing  act,  it  is  reserved  in  a  certain  case 
and  omitted  in  others.  It  would  be  too 
much  for  us  to  say  that  the  legislature  did 
not  intend  to  do  that  which  they  have  done. 
The  matter  is  not  new.  The  Court  of 
Exchequer  have  decided  it  in  Higgins  r. 

Mr.  Jvutke  Goielee  concurred. 

ilfr.  Juttiee  Botanquet. — I  am  of  the 
same  opinion.  I  think  the  Court  should 
in  all  cases  be  slow  to  give  a  statute  a  re- 
trospective interpretation :  the  words  should 
be  very  clear.  I  cannot  imagine  that  the 
words  which  have  been  before  so  often  in- 
troduced into  the  bankrupt  acts,  have  been 
now,  we  may  say  for  the  first  time,  unin- 
tentionally omitted. 

Judgment  of  noHiuU. 
(5)  Tutlt  V.  Grimwood.  11  J.  B.  Moon,  4S7. 


ISflO.     >     A8HWORTH  AKD  OTHSBS  0. 

May  X2.  y  heathcoti. 

Practice — Order  of  reference. 

The  tlatute  1  Geo.  4.  c.  55.  giaet  no  oa- 
thority  to  a  Judge  of  Assize  to  make  am 
order  in  a  cause  afUr  the  cause  has  Aeeii 
referred. 

This  was  an  action  of  assnmpsit. 

By  an  award  made  in  the  cause — nfiet 
reciting,  **  that,  by  a  certain  order  of  Nisi 
Prius,  made  at  the  Assises  holden  at  Staf- 
ford, in  and  for  the  coun^  of  Sufford, 
on  the  6th  day  of  August  in  the  yw  of 
our  Lord  1 8S9,  a  certain  cause,  wherein 
John  Ashworth  the  elder,  John  Ashworth 
the  younger,  and  Thomas  Ashworth,  were 
the  plaintiffs,  and  Richard  Edensor  Heath- 
cote,  esq.  was  the  defendant,  was  referred 
to  B.  H.  M.,  esq.,  to  settle  that  cause  and 
all  matters  in  difference  between  the  said 
parties,  or  any  or  either  of  them;  and  that 
also,  by  a  certain  other  order  of  Nisi  Prios, 
made  at  the  same  Assizes,  a  ceruin  cauae, 
wherein  the  said  Thomas  Ashworth  yiws 
the  plaintiff,  and  the  said  Richard  Edensor 
Heathcote  was  the  defendant,  was  referred 
to  the  aaid  B.  H.  M.  to  settle  that  canae 
and  all  matters  in  difference  between  the 
said  parties  therein;  and  that  it  was  aftnv 
wards  agreed  by  and  with  the  consent  of 
the  counsel  for  the  said  several  parties  that 
the  said  several  orders  should  be  acted  upon 
as  parts  of  one  and  the  same  order,  and 
that  also,  by  a  certain  order  made  on  the 
S4th  of  July  I8S9,  by  the  Honourable  Sir 
Stephen  Gaselee,  one  of  the  Judges  of  the 
Court  of  Common  Pleas,  in  the  said  last- 
mentioned  cause,  it  was  ordered  that  the 
defendant's  attorney  or  agent  should,  within 
four  daya,  deliver  to  the  plaintiff^'  attorney 
or  agent  an  account  in  writiiw,  with  datea, 
of  the  particulars  of  the  defendant's  aet> 
o%  And,  in  default  thereof,  that  he  should 
be  precluded  from  giving  evidence  in  su^ 
port  of  such  set-off  at  tlie  trial  of  the  cause; 
and  that  no  such  account  was  delivered 
within  four  days  from  the  date  of  sud 
order,  or  at  any  time  before  the  said  cause 
was  called  on  for  trial  and  the  said  last- 
mentioned  order  of  ^isi  Frios  was  made 
therein ;  and  that,  after  the  making  of  the 
■aid  last-menttoiied  order  of  Nisi  Prius, 
and  after  dw  first  meeting  of  the  said  re- 
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ftrence,  but  daring  the  eontiniuuice  of  the 
■aid  aiaiies,  that  is  to  say,  on  the  10th 
August  in  the  year  aforeBaid*  a  certain 
order  was  made  in  the  said  last-mentioned 
cause  by  the  Honourable  Sir  John  Vaughan, 
one  of  the  Judges  of  the  said  assizes, 
whereby  it  was  ordered  that  the  defendant 
should  be  at  liberty  forthwith  to  deliver 
the  particulars  of  set-off  in  that  cause,  and 
such  particulars  were  accordingly  delivered 
forthwith.  The  arbitEBtor  ordered,  that  a 
verdict  should  be  entered  for  the  plaintiflTs 
in  the  said  first- mentioned  action  for  the 
sum  ofloL  6a.  \d.  damagest  and  awarded 
and  adjudged  that  the  defendant  in  the 
■aid  secondly-mentioned  cause  was  in- 
debted to  the  plaintiff  in  the  sum  of  60^ 
10«.  9d.t  on  the  causes  mentioned  in  the 
laat  seven  counts  of  the  declaration  of  the 
plaintiff;  but  that  the  plaintiff  was  indebted 
to  the  defendant  in  a  larger  amount  on  the 
f»use8  mentioned  in  the  particular  of  set- 
off  delivered  as  above  mentioned ;  and  he 
thereupon  directed,  that,  if  the  Court 
should  be  of  opinion  that  the  evidence  of 
su(!b  set-off  was  aditiissible  in  the  cause, 
then  the  verdict  in  the  last- mentioned 
cause  should  be  entered  generally  for  the 
defendant;  but,  if  the  Court  should  be  of 
opinion  that  the  evidence  of  such  aet-off 
waa  not  admissible  in  the  said  cause,  but 
only  as  a  matter  in  difference  between  the 
parties,  then  the  verdict  in  the  last-men- 
tioned cause  should  be  entered  for  the 
plaintiff,  upou  the  said  last  seven  counts 
of  the  declaration,  for  the  siimofOO/.lOA.Srf. 
damages,  and  for  the  defendant  upon  the 
other  counts  of  the  declaration  :  And  fur- 
ther, that  the  plaintiff  should  in  no  case  be 
entitled  to  receive  the  said  sum  of  60/. 
lOi.  9.d.  of  and  from  the  said  defendant, 
nor  the  defendant  to  receive  any  sum  from 
the  plaintiff  on  account  of  the  said  set-off; 
but  that  the  account  between  them  should 
be  conaidered  as  finally  closed  and  ba- 
lanced, except  as  far  aa  regarded  any  pay- 
menu  to  be  made  under  and  by  virtue  of 
that  award :  and  lastly,  that  each  of  tbe 
said  parties  should  bear  and  pay  bis  or 
their  own  costs  of  that  reference. 

Mr.  Serjeant  Wilde,  on  a  former  day, 
obtained  a  rule  nut  to  enter  a  verdict  for  the 
plaintiffin  the  second  cause  for  60/.  10s.  2i^, 
on  tbe  ground,  that  after  tbe  order  of  refe- 


renoe,  the  Judge  had  no  power  to  make  the 
order  enabUng  the  defendanu  to  deliver  the 
particulars  or  aet-off. 

Mr.  Serjeant  RuMtell  now  shewed  cause. 
The  statute  1  Geo.  4.  c.  65.  s.  5.  enacts — 
"  That,  from  and  after  the  passing  of  the 
act,  it  shall  and  may  be  lawful  for  the  Jus- 
tices of  the  Courts  of  King's  Bench  snd 
Common  Fleas,  and  the  Barons  of  the  Ex- 
chequer at  Westminster,  and  the  Justices  of 
Chester,  and  each  and  every  or  any  of  them, 
during  their  respective  circuits  for  taking 
the  assizes,  to  grant  such  and  the  like  orders 
in  all  actions  and  prosecutions  which  are  or 
ahall  be  depending  in  any  of  hia  Majest^'a 
courts  of  record  at  Westminster,  in  which 
the  Issue,  if  brought  to  trial,  would  be  to  be 
tried  upon  such  timr  respective  circuits,  as 
if  such  Justices  of  the  Courts  of  King's 
Bench  and  Common  Fleas,  and  Barons  of 
the  Exchequer,  and  Justices  of  Chester, 
were  respectively  Judges  of  the  court  in 
which  Bucli  actions  or  prosecutions  are  or 
shall  be  depending,  althouf(h  such  respective 
Justices  of  the  Courts  of  King's  Bench  and 
Common  Pleas,  and  Barons  of  the  Exche- 
quer, and  Justices  of  Chester,  or  any  of 
them,  may  not  be  Judges  of  the  court  in 
which  such  actiona  or  prosecutiom  are  or 
shall  be  depending ;  and  auch  summonses 
and  orders  sliall  be  of  the  same  force  aiul 
eflfect  aa  if  auch  Justices  of  the  Couru  of 
King's  Bench  and  Common  Pleas,  and  Ba- 
rons of  the  Exchequer  at  Westminster,  and 
Justices  of  Chester,  were  respectively  Judges 
of  the  court  in  which  sucli  actions  or  pro- 
secutions are  or  shall  be  depending."  The 
Judge,  therefore,  in  this  case  clearly  had 
power  to  make  the  order  tn  ilie  cause.  The 
question  is  whether  any  authority  remains 
in  the  Judge  to  mske  an  order,  after  the 
cause  has  bieen  referred.  By  tbe  order  of 
reference,  the  cause  is  not  out  of  court. 
Applications  may  afterwards  be  made  to  the 
Court,  to  advance  the  justice  of  the  case. 
In  Hetiey  v.  HetUtf(l)t  where  a  reference 
had  been  made  of  certain  eatises  of  action 
relating  to  the  adjustment  of  a  long  train  of 
accounts,  every  item  of  which  waa  contested, 
and  one  of  the  mrties  neg1ecte<l  to  csrry  in 
his  vouchers  before  the  time  originally 
limited  to  the  arbitrator  for  making  his 
award,  and  the  time  had  been  repe^edly 

(1)  Ezcbrq.  1801,  cited  in  Kyi  ga  Awards.  100. 
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enlarged  in  order  to  give  him  an  opportu- 
nity of  so  doing,  the  Court  of  Exchequer 
made  a  rule  requiring  him  to  produce  his 
vouchers  before  a  certain  day,  and  further, 
to  enlarge  the  time  for  making  the  award, 
and  that,  if  he  should  still  neglect  to  attend, 
the  arbitrator  should  {Hoceed  upon  hearing 
the  other  party  alone.  In  Evmm  v.  <S'enor 
(S),  the  Court  amended  an  order  of  Nisi 
Prius  made  a  rule  of  court,  by  inserting 
natters  incident  to  the  substance  of  thi 
agreement  betneen  the  parties.  In  Grim- 
ttone  T.  BeU{S)t  where  a  cause  was  referred 
tinder  the  usual  order  of  Ntsi  Prius,  upon 
the  terms  of  filing  no  bill  in  equity,  this 
Court  permitted  the  order  to  be  amended 
by  striking  out  those  words,  the  evidence  of 
an  answer  in  equity  being  necessary  to  at* 
tain  the  justice  of  the  case.  These  cases 
establish  tliat  the  order  of  reference  may 
be  amended.  Here,  the  last  order  was 
dearly  requisite  to  the  justice  of  the  case. 
The  set-off,  therefore,  was  rightly  admitted. 

[itfr.  Justice  Park  referred  to  the  case  of 
Rantreer.  King  (4),  where  it  was  held,  that, 
if  all  matters  in  difference  m  the  catue  are 
agreed  to  be  referred  to  an  arbitrator,  and 
the  associate  by  mistake  draws  up  the  order 
of  reference  generally  as  to  all  mmHert  tn 
difference  between  the  parties,  it  cannot  be 
amended]. 

Mr.  Serjeant  fVUde,  in  support  of  the 
rule. — The  question  is,  not  whether  tlie 
order  of  reference  may  be  amended,  but 
whetiier  tlie  Judge  of  Assise  has  a  power 
which  ttie  Court  itself  has  not,  vis.  that  of 
altering  the  situation  of  the  psriies  at  the 
time  of  making  the  reference.  The  cases  of 
Evant  V.  Sertw  and  Gr%m$tone  v.  Bell^  are 
express  decisions  in  favour  of  the  rule.  la 
the  former.  Lord  Chief  Justice  Gibbs  says, 
**  The  Court  cannot  add  anything  whidi  re- 
quirea  the  consent  of  the  parlies,  but  they 
can  add  that  iriiich  the  parties  in  the  legal 
effect  of  their  contract  assented  to and  in 
the  latter,  Sir  James  Mansfield  says,  that 
the  bill  in  equity  in  question  was  not  the 
sort  of  bill  in  equity  which  the  rule  of  court 
contemplated,  which  means  a  bill  filed  to 
postpone  tlie  payment  of  a  debt,  or  for  other 
purposes  of  vestatious  delay. 

■  ...  ' 

(«)  STaunt.  66«. 
<9)  4TtunL  f54. 
(4)  5  J.  a  Mom,  i«r. 


The  learned  Seijeanc  was  Mopped  by  the 

Court. 

Lord  Chief  Justice  TiruUU.— The  point  is 
extremely  simple.  There  was  a  reference 
of  the  cause  at  Nisi  Prius ;  that  is,  of  the 
cause  as  it  then  stood — virtually  a  muse  with 
the  general  issue.  After  the  reference^  a 
learned  Judge  made  an  order  for  the  de- 
livery of  particulara  of  set-off.  Tbia  was 
making  bun  to  reftr  not  the  cause  then  in 
issue,  but  some  other  cause.  By  making 
this  rule  absolute,  no  ii^ustiee  will  be  doae 
to  the  defendant;  be  will  be  left  precisely 
where  he  was.  Theeaaeaeean  to  me  to  be 
fne  from  doubt. 

Mr,  Justice  Park.— Ho  Judge  I  thmk 
has  jurisdiction  in  this  way  after  the  canse 
is  in  court.  The  statute  1  Geo.  4.  c  55. 
s.  5.  enacts,  "  that  it  shall  and  may  be 
lawful  for  the  Justices,  &&,  to  grant  sodi 
and  the  like  summonses,  and  make  socb  and 
the  like  orders  in  all  actions,  &c.,  in  wiiieh 
the  issue,  if  brought  to  trial,  woald  be  to  be 
tried  upon  such  their  respective  circuits,  as  if 
&&"  I  therefore  think  it  only  MttboriKS  the 
Judge  of  Asaiie  to  make  oniers,  ftc,  prior 
to  the  canse  arriving  at  naturity.  I  do  not, 
however,  pledge  myself  to  this  opinion,  be< 
cause  I  fiilly  concur  with  the  opnim  ex- 
pressed by  die  Lord  Chief  Jnsties. 

The  rest  of  the  Court  concurring — 


Mays,  i 

Prisoner  —  brought  up  at  the  Auige* 
under  the  Lords*  Act. 

The  Court  has  no  pmer  to  imterfere  m  ike 
case  of  u  prisoner  brought  mp  tU  the  msmbt 
■Older  <Ae  Lordi  Act  mnd  nmamdtd  b§  tim 

Judge. 

The  defendant,  a  prisoner  in  Lincoln 
gaol,  bad  been  brought  up,  at  the  last 
assises,  before  Mr.  Baron  Ga^nnr,  under 
the  Lords*  Act  (W  voA.  renwded,  on 

(1>  3f  C)efct.e.  fl8.su  sa. 
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the  plaintiff's  tendering  a  note  for  six- 
pences. 

Mr,  Serjeant  LudUm^  on  a  former  Axjt 
obtained  a  rule  nut  that  the  prisoner  might 
be  discharged,  on  the  grouDd  of  the  non- 
delivery ol  the  note  and  of  the  aflBdavit 
Teriiying  the  signature  to  it  (the  note  not 
having  been  signed  in  court)  to  the  prisoner 
in  court.  The  affidavit  on  which  the  mo- 
tion WM  founded,  stated,  that  the  affidavit 
had  never  found  its  way  to  the  hands  of 
die  prisoner,  and  that  the  note  was  delivered 
to  him  by  the  gaoler  after  his  leaving  the 
court. 

Mr.  Serjeant  OouUtum  now  shewed 
cause,  on  an  affidavit  stalii^  that  die  Judge 
of  Assise  after  examining  the  note  and 
affidavit,  ordered  the  prisoner  to  be  re- 
manded. The  learned  Serieant  submitted, 
that  the  docummts  eould  only  have  been 
banded  to  the  learned  Baron  on  some  ob- 
jeetioa  taken  the  prisoner  or  bis  eonnael ; 
and  he  contended  that  the  Court  had  no 
Mtthofity  to  interfere,  the  matter  bemg  one 
exclusively  within  the  discretion  of  the 
Judge  of  Assise. 

Mr.  Serjeant  Lvdion/,  in  support  of  hts 
rale. — The  praotke  requires  that  the  note 
and  affidavit  should  be  delrvered  to  the  pri- 
soner before  he  leaves  the  court.  Here,  the 
note  was  delivered  to  the  prisoner,  without 
the  affidavit  annexed,  after  be  had  been 
remanded;  which  was  clearly  irregular. 
The  Court  will  always  require  strictness 
in  proceedhige  which  bear  against  a  pri- 
■oner. 

Lord  Chief  Jvstiee  TrndoL—lt  seems  to 
me  that  we  have  no  authority  to  interfere. 
The  13th  section  of  the  statute  enacts, 
"  that  the  prisoner  shall  be  discharged,  on 
his  executing  an  assignment  and  convey- 
ance of  his  estate  and  effects,  unless  the 
creditor  agree,  by  writing,  signed  with  his 
name  or  nark  (or,  if  he  be  out  of  Ei^land, 
under  the  hand  of  his  attorney),  to  pay  and 
allow  the  prisoner  weekly  a  sum  not  ex- 
ceeding 9f.  6d.,  to  be  paid  on  Monday  in 
evei^  week,  so  long  as  the  prisoner  shan 
Gtmtiime  in  omcution."  The  Couru  have 
held,  upon  dn  constmedon  of  that  clause, 
that  ^  rale  shall  be  signed  in  court,  or 
that  the  signature  shall  be  verified  by  affi- 
davit. No  case  can  be  cited  wherein  the 
Court  has  interfered  unless  upon  some  ir- 

voL.  VIII.  ca\ 


regularity  in  a  subsequent  stage.  It  ap- 
pears to  me  that  the  case  was  properly 
brought  to  the  attention  of  the  learned 
Baron  at  the  Assizes.  It  seems  that  the 
^davit  and  note  were  handed  up  to  him, 
and  he  ordered  the  priaoner  to  be  re- 
manded. It  is  not  nsual  to  hand  them  up 
to  the  Court,  unless  some  Direction  be 
taken  to  them.  I  think  we  have  before  us 
sufficient  evidence  of  the  Judge  havii^; 
satisfied  himself,  and  that  what  was  done 
was  done  correctly. 

Mr,  Justice  Park. — I  am  of  the  ^ame 
opinion.  The  least  possible  objection  that 
can  be  taken  will  be  allowed  to  prevail  in 
the  case  of  a  man  under  confinement ;  but, 
at  the  same  time,  our  inclination  to  benefit 
insolvents,  must  not  induce  us  to  take  into 
our  hands  that  which  is  exclusively  within 
the  province  and  jurisdiction  of  the  Judge 
of  .^iae.  I  cannot  ctmeeive  how  the  affi- 
davit and  note  in  diis  ease  got  into  the 
haikh  of  the  leaned-  Baron,  unless  upm 
some  ofajectien  tdcen  on  the  part  of  die 
prisoner. 

Mr,  Jmtice  Ooielee. — I  am  of  opinion  that 
the  power  of  remanding  or  discharging  in 
this  case  rested  solely  with  the  Judge  of 
As^iae.  After  the  prisoner  is  remanded, 
it  remains  for  the  Court  to  discharge  bfm, 
if  the  note  is  not  strictly  compfied  with.  It 
is  usual  to  hand  the  note  to  the  officer  of 
the  eoart.  Here,  it  would  seem,  that,  upon 
some  ofejectioD,  the  note  and  affidavit  were 
banded  to  the  Judge.  He  a^ars  to  have 
satiafied  himself  ttat  they  were  correct. 

Mr.  /lutiee  Bowmgwel.  —I  entertain  some 
doubts  aa  to  whether  or  not  Che  practice 
has  been  duly  observed  in  this  case.  It 
appears,  on  the  affidavit  of  the  prisoner, 
thai  the  note  waff  delivered  to  him  out  of 
oourt,  and  that  the  affidavit  was  not  given 
to  him  at  all.  It  does,  however,  appear 
that  the  affidavit  and  ivote  were  both  in 
court,  and  that  they  were  handed  up  to  the 
Judge.  I  i^ee  diat  this  Court  has  no 
power  to  revMw  the  decision  of  the  Judge 
of  Aasiae. 


Rak  diacharged. 


s  D 
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Costi— under  the  4S  Geo.  S.  c.  46.  s.  3. 

The  plaintiffs  held  tlte  defendant  to  bail 
for  ],1S3/.,  hxMing  in  their  hands  at  the 
same  time  a  sum  of  i07l.  for  which  they 
ought  to  have  given  him  credit : — Held,  that 
tAe  defendant  vms  entitled  to  costs  under  the 
43  Geo.  3.  c.  46.  t.  3. 

Mr.  SerjeatU  Wildet  on  a  fomieT  day, 
obtained  a  rule  calling  on  the  plaintiffs  to 
shew  cauae  why  they  should  not  pay  the 
defendant  costs  under  the  43  Geo.  3.  c.  46. 
8.  3,  they  having  held  htm  to  bail  for  a 
sum  of  l,l23l.,  when  in  fact,  within  their 
own  knowledge,  the  balance  due  to  them 
was  only  716/.,  the  amount  for  which  they 
consented  to  take  a  verdict  at  the  trial. 

It  appeared,  on  the  affidavits,  that  the 
plaintiffs  were  commission  merchants,  and 
in  the  habit  of  receiving  consignments  of 
timber  from  Sierra  Leone,  on  the  jmnt 
account  of  the  defendant  «id  one  Claugh- 
ton;  that  the  accounts  ofCUugbttm  and  the 
defendant  were  kept  separate,  a  moiety  of 
the  net  proceeds  of  each  shipment  being 
placed  to  the  credit  of  either ;  and  that  the 
sum  for  which  the  defendant  jiad  been  held 
to  bail  was  the  amount  of  the  balance  of  an 
account  delivered  to  him  in  August  1829, 
since  which  time  the  plaintiffs  had  received 
into  their  hands  a  sum  of  815/.,  the  pro- 
ceeds of  a  cargo  of  timber  received  per  the 
ship  Woodbridge,  on  account  of  the  defen- 
dant and  Claughton,  a  moiety  of  which 
they  had  paid  over  to  Claughton,  and  ought 
to  have  given  the  defendant  credit  for  the 
other  moiety. 

Mr.  Setyeant  Taddy^  who  now  shewed 
cause,  submitted  that  there  was  nothing  in 
the  circutnstances  of  the  case,  nor  such  an 
extreme  disproportion  between  the  sum 
actually  due  and  that  for  which  the  defen- 
dant  had  been  arrested,  to  induce  an  infer- 
ence of  malice  on  the  part  of  the  plaintiffs ; 
particularly  as  the  difference  only  arose 
from  the  defendant's  moiety  of  the  proceeds 
of  the  last  shipment  not  having  been  car- 
ried to  account  at  the  time  of  the  arrest. 

Mr.  Serjeant  Wilde,  in  support  of  his 
rule,  contended  that  there  was  no  reason- 
able or  probable  cause  for  the  arrest  to  the 
extent,  inasmuch  as  the  ^aintiffii  admitted 


that  they  at  the  time  held  in  their  liatids  a 
large  sum  which  would  go  to  reduce  the 
balance  due  to  them. 

Lord  Chief  Justice  Tindal  I  think  this 

case  has  been  brought  within  the  statute. 
After  hearing  the  parties  upon  affidavit,  it 
does  appear  that  the  plaintiffs  had  not  any 
reasonable  or  probable  cause  for  cauaing 
the  defendant  to  be  arrested  and  held  to 
special  bail  for  a  larger  sum  than  that  which 
they  have  recoTered.  If  it  had  appeared 
that  there  was  any  doubt  as  to  the  appro- 
priation of  the  fund  in  the  plaintiffs'  haoda, 
the  case  might  have  been  different;  but 
they  merely  state  that  the  amount  had  not 
been  separated  and  carried  to  account, 
though  they  admit  that  the  half  of  that 
fund  belonged  to  the  defendant.  I  think 
this  rule  should  be  made  absolute. 

Mr.  Justice  Park. — On  the  construction 
of  this  statute,  the  Court  are  governed  by 
the  fact  of  whether  the  circumstances  are 
such  as  would  sustain  an  action  for  a  ma- 
licious arrest.  Here,  on  the  balance  of  the 
account,  the  plaintiffs  must  have  known 
that  the  defendant  was  not  indebted  to 
tfaera  in  a  sura  so  lai^e  as  that  for  which 
they  thought  fit  to  hold  him  to  bail. 
Tbeir  conduct  evidently  must  have  pro- 
ceeded from  some  improper  motive.  1 
think  the  rule  pronounced  by  my  Lord 
Chief  Justice  is  the  correct  rule  upon  this 
subject. 

The  rest  of  the  Court  concurring— 
Ritle  abtoliUe. 


DICAS  r.  JAY. 


Practice — Slaying  proceedings. 

The  plaintiff,  an  attorney,  sued  tke  defen- 
dant, his  agent,  for  negligence  in  the  coimJ«c( 
of  his  business,  averring  general  damage. 
The  cause  was  referred  under  the  usual  order 
of  Nisi  Prmi,  and  the  arbitrator  awarded  a 
verdict  to  be  entered  for  tke  plaintiff.  TAc 
plaint^  afterwards  commenced  a  second  ac- 
tion for  special  damage  arising  out  of  tie 
tame  matters,  via,  the  Joss  of  the  bumeu  of 
certain  persons  named.  The  Court,  on  motkm, 
reused  to  stasf  the  proceedings  in  this  seeond 
action. 
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This  was  an  acUon  of  assumpsit  brought 
by  the  plaintiff,  an  attorney  formerly  prac- 
tising at  Chester*  against  the  defendantj 
his  town  agent,  for  negligence  in  tlie  con- 
duct of  his  business. 

The  plaintiff  had  fonnerly  brought  a 
similar  action  against  the  defendant,  and  one 
Biles,  bis  late  partner.  That  cause  came 
on  for  trial  before  Lord  Chief  Justice  Best, 
at  the  Sittings  at  Westminster  after  Easter 
term,  1 828(1),  when  "the  cause  and  all 
matters  in  difference  between  the  parties  " 
were  referred  to  an  arbitrator  under  the 
usual  order  (afterwards  made  a  rule  of 
court)  precluding  the  plaintiff  from  bring- 
ing any  new  action.  I'he  arbitrator  ac- 
cordingly made  his  award  in  the  Trinity 
Tacation,  1 628,  finding  that  the  plaintiff  had 
good  cause  of  action  against  the  defendants 
fer  iSl.  I4s.  I0d.f  and  directii^a  verdict 
to  be  entered  for  the  plaintiff  for  that  sum. 
The  i^intiff*!  costs  were  thereupon  taxed 
(amounting  to  about  600/.)  and  paid  by  the 
defendants.  The  present  action  was  brought 
for  the  same  cause  against  Jay  alone,  with 
tbis  exception,  that,  in  the  declaration  in 
the  former  cause,  the  allegation  was  of  a 
general  damage  to  the  plaintiff's  credit  and 
reputation;  and  the  present  action  was 
brought  for  special  damage  in  the  loss  of 
the  business  of  certain  persons  named. 

Mr.  Serjeant  Crott^  on  a  former  day  in 
this  term,  obtained  a  rule  ntn,  to  stay  the 
proceedings  in  this  second  action,  and  that 
Uie  plaintiff  might  pay  the  costs,  on  an 
affidavit  alleging  that  it  was  brought  for 
matters  which  were  included  in  the  award, 
on  the  authority  of  Dwnn  ▼.  Murray  {%). 
There  die  declaration  stated,  that,  in  con- 
sideration that  the  plaintiff,  at  the  request 
of  the  defendant,  would  enter  into  the 
employ  of  the  defendant  in  a  certain  capa- 
city for  a  year,  at  the  rate  of  five  guineas 
per  week  throughout  the  year,  the  defen- 
dant undertook  to  employ  him  for  a  year; 
and  alleged  as  a  breach,  that  the  defendant 
dismissed  the  plaintiff  from  his  employ  be- 
fore the  end  of  the  year,  without  uiy  rea- 
sonable or  probable  cause.  The  declara- 
tion contained  counts  for  wages,  and  for 
work  and  labour,  &c.  The  cause,  which 
was  commenced  before  the  expiration  of 
the  year,  was  referred  to  an  arbitrator, 

(1)  See  t  Ho.  &  P.  448 ;  t-c.  7  Law  J.  CP.  80. 
(S)  9  B. »  C.  700  }  s.  c.  7  L«w  Joom.  K.B.  StO. 


who  awarded  to  the  plaintiff  a  sum  of 
money  equivalent  in  amount  to  the  wages 
he  would  have  been  entitled  to  receive 
from  the  defendant  on  the  day  when  the 
action  was  commenced.  No  claim  was 
made  before  the  arbitrator  for  any  com- 
pensation in  damages  for  the  dismissal, 
except  so  far  aa  the  special  count  in  the 
declaration,  and  the  evidence  of  the  em- 
ployment and  the  dismissal  might  amount 
to  such  a  claim.  The  plaintiff  having  after- 
wards brought  an  action  to  recover  a  com- 
pensation in  damages  in  consequence  of  the 
dismissal  from  the  defendant's  employ  be- 
fore the  end  of  the  year — it  was  held  that 
the  award  of  the  arbitrator  was  a  bar  to 
such  action. 

JIfr.  Serjetmt  Wilde,  shewed  cause,  oo 
an  affidavit,  which,  stated  that  tbis  acti<m 
was  brought  for  a  special  dam^  not  in- 
curred at  the  time  of  brii^ng  the  first 
action,  and  that,  when  the  former  cause 
came  on  fi>r  trial,  the  learned  Judge  had 
intimated  an  opinion  that  the  damage  now 
complained  of  might  form  the  subject  of 
another  action ;  and  he  contended,  that,  if 
the  defendant  had  been  of  opinion  that  the 
second  action  was  brought  substantially  for 
the  same  cause  as  the  first,  he  ought  to 
have  raised  an  issue  upon  that  fact ;  and 
that  it  was  not  competent  to  the  Court  to 
try  on  motion  that  which  the  party  had  a 
right  to  try  on  the  record. 

Mr.  Serjeant  Cross,  in  support  of  his 
rule.  —  The  special  damage  is  not  the 
ground  of  the  action,  but  only  matter  of 
a^avation.  The  deibndant  comphtins  of 
the  breach  of  an  order  of  the  Court.  He 
was  not  bound  to  jvoceed  by  way  of  attach- 
ment. 

Lord  Chief  Justice  T'lnda^.—This  is  an 
application  to  the  Court  to  stay  the  pro- 
ceedings, on  the  ground  that  a  former 
action  had  been  brought  for  the  same  cause, 
and  referred  under  an  order  of  Nisi  Prius 
to  an  arbitrator,  who  has  made  his  award; 
and  that,  in  violation  of  the  order  of  the 
Court,  a  fresh  action  is  commenced.  It  is, 
therefore,  in  the  terms  of  it,  only  a  milder 
mode  of  moving  for  an  attadiment  for  s 
contempt  of  the  order.  It  appears  that  on 
the  former  occasion  the  learned  Judge  in- 
timated an  opinion  that  that  which  is  made 
the  subject  of  the  present  action  was  not 
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included  in  the  first.  If^  therefore,  this 
were  a  motion  for  an  attachment  for  con- 
tempt, I  cannot  bring  myself  to  say  that, 
under  the  circumstances,  I  should  hold  the 
defendant  to  be  guilty  of  a  contempt  of  the 
rule  of  court.  I  think,  however,  it  would 
.be  mercy  to  the  plaintiff  to  make  thia  role 
absolute,  without  costii  but  we  cannot  pre- 
vent the  defendant  from  going  on  with  hie 
action,  leavii^  the  defen&nt  to  f^ead  this 
matter,  which  I  am  of  opinion  would  be  a 
complete  bar.  The  rule  must,  I  think,  be 
discharged. 

Mr*  Juttice  Park  said  that  he  enter- 
tained very  considerable  doubts  as  to  the 
propriety  of  the  rule  pronoimced  by  the 
Lord  Chief  Justice. 

Mu  Jtutic*  Oaselet. — I  agree  with  what 
has  fallen  from  my  Lord  Chief  Juttioe,  and 
•m  decidedly  of  i^inion  that  the  recovery 
in  the  first  actum  would  be  m  bar  to  the 
second. 

Mr*  Justice  Botanquet  concurred. 

Rule  diicharged^  , 


1830.  C 
May  18.  ^ 


KBT  ANDOTBEafltASSlGMEESOr 
SH8RW1N,  A  BAHKKVPt,  V. 
OOCOkWUI. 


Bankrupt — JEnrolment  of ftroceet&ig*  under 
the  commttsiim. 

The  9Znd,  95tlh  ami  96^  sectioru  of  the 
e  Geo,  4.  c.  16,  relating  to  the  enrohmmt  ^ 
the  proctedingi  in  bankntpley,  appiy  only  to 
commwHMt  tmd  wU  after  tki  patting  ^ 
tMat  eu:L 

This  cause  was  tried  before  the  Lord 
Chief  Justice,  at  the  Sittings  at  Westmin- 
ster after  last  Michaelmas  term. 

Thecommission  isaoed  against  Sberwin  in 
March  1822.  One  Button  deposed,  before 
the  commissioners,  to  an  act  of  bwkniptcy 
committed  by  Shetwin  in  May  1821,  by  a 
denial  to  a  creditor.  After  the  passing  of 
tbe  6  Geo.  4.  c.  16,  (Batton  havinff  died 
ID  the  interimO  ^d,  cMMequewtJyi  mer  the 
repeal  of  the  5  Geo.  2.  c.80,  tbedepositioB 
was  MiroUed  under  boA  those  acts ;  and  at 
tbe  trial  it  was  oflered  in  evidenct  as  proof 
of  aa  aa  of  baakniptcy-  to  support  the 
comnission. 


On  the  part  of  the  de&odant,  it  wss  ob- 
jected, that  this  deposition  was  not  receiv- 
able in  evidence  by  virtue  of  the  supposed 
enrolment  under  the  B  Geo.  ft.  c  30.  s.  41, 
that  statute  having  at  the  time  of  snch  e»- 
rolmeot  been  vepealad  ;  and  tliat  the  6  Geo. 
4.  c  1 6.  gave  no  power  of  enrolling  the  pro- 
ceedings on  eooraiissions  issued  mider  any 
priw  statute. 

His  Lordship  thereupon  rejected  the  de- 
position, and  the  jury  retumedaverdietibr 
the  defiendant. 

Mr.  Serjeant  Toddy,  in  Hilary  term  last, 
obtained  a  rule  nin,  that  this  verdict  might 
be  set  aside  and  a  new  trial  had,  on  the 
ground  that  the  deposition  ought  to  have, 
been  received  in  evidence  under  tbe  OSad 
and  nSth  sections  of  the  6  Geo.  4.  c.  16. 

Mr.  SetjeaiUjidamtwm  thawed  caaae. — 
Tbe  deposition  was  properly  rejected.  If 
the  enrolment  had  taken  place  under  the 
BQttht,  e.80.  S.41,  beibre  the  repeal  of 
tbatsutute,.itwattld  nndonbtedly-have  been 
admiasiUe  luider  that  seetion ;  but  mdv 
•that  seetion  it  would  have  been  evidence  of 
a  very  diflferoit  character  from  that  which 
it  wcwld  have  been  if  capable  of  enralment 
under  the  6  Geo.  4.  c.  16.  The  objeot  of 
tbe  former  enactment  was  sKrely  the  pe^ 
petuatioa  of  testimony ;  the  latter  (n.  98.) 
makes  the  deposition  when  received  am- 
elutiv*  evidence  of  the  matters  therein 
contained :  in  the  one  case,  ther^bre,  the 
deposition  would  be  only  prhnd  fade  evv 
denee,  liable  to  oontradietion ;  in  the  otbes^ 
it  would  be  incapable  of  beingcontsoverted. 

The  9Stfa  section  of  tbe  6  Geo.  4.  enaeHb 
**That  all  thtngs  done  pursnsat  to  die  act 
passed  in  the  fifth  year  of  Kk^  George  die 
Snd,  and  hereby  repealed,  whereby  k  was 
enacted  that  the  Lord  Chancellor  diouUt 
a^xxnt  a  place  where  all  matters  relatii^  to 
commissions  of  hankriqitcy  should  be  enter- 
ed of  record,  and  sboiild  appoint  a  person 
to  have  the  custody  therw^,  be  hereby 
confirmed :  and  the  Lord  Chane^lor  abaU 
be  at  liberty,  from  time  to  timet  ^  writiag 
under  his  lund,  to  appoint  a  proper  person 
who  shall,  by  himself  or  hu  drouty  (to  be 
approved  by  the  said  Lord  CbMicelkv)^ 
enter  of  record  all  mattera  rdating  to  eo*- 
Missions,  and  have  die  custody  of  »•  entries 
dMreof."  And  die  96ih  section  enacts — 
"  Thst  in  aU  commissions  ittued  ajier  tU* 
act  thaU  Aose  kUan  e^ef,  no  cossmission  oi 
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bukruptcy,  adjadication  of  bankruptcy  by 
the  oommissioners,  or  assignment  of  the 
-personal  estate  of  the  bankrupt,  or  certifi- 
cate of  GODformity,.  shall  be  received  in 
eridenoe  in  any  court  of  law  or  eqni^, 
unless  the  same  shall  have  been  first  ao 
entrarcd  of  reoord  as  aforesaid." 

The  SSnd  section  gives  the  use  of  the 
enrolment  t  it  enacts — "That,  if  the  bank- 
rupt shall  not  (if  he  was  within  the  United 
Kingdom  at  the  iuuing  of  the  commission), 
wiUiin  two  cslendar  months  after  the  adju- 
dication ;  or  (if  be  was  out  of  the  United 
Kingdom),  within  twelve  calendar  months 
after  the  adjudication,  have  given  notice  of 
his  intention  to  dispute  the  commission,  and 
have  proceeded  Uierein  with  due  dil^noe, 
the  depositions  taken  before  the  commis- 
sioners  at  the  time  of  or  previous  to  the 
adjudicatkm  of  the  petitioning  creditor's 
debt,  and  of  the  trading  and  act  or  acu  of 
bankruptcy,  shall  be  conctasivc  evidence  of 
the  matters  therein  respectively  contained, 
in  all  actions  at  law,  or  suite  in  equity, 
brought  by  the  assignees  for  any  debt  or 
demand  for  which  the  bankrupt  might  have 
sustained  any  action  or  suit." 

The  admission  of  the  principle  contended 
for  oo  the  part  of  tbe  plaintiff,  would  be 
productive  of  incalculable  mischief.  It 
would  be  equally  op^uressive  on  the  bank- 
rupt and  on  his  debtors  ;  for,  it  would  pro- 
dude  him  from  contesting  an  invalid  com- 
niission,  and  it  wouU  raider  the  debtors  to 
the  estate,  whose  pnywMnte  to  the  bankrupt 
nider  the  6  0«o.  t.  were  protected,  liable, 
under  the  6  Geo.  4,  to  pay  again  the  same 
debts  to  the  assignees.  No  construction  can 
be  of  so  dangerons  a  tendency  as  a  retro- 
spective. In  JTcy  T.  Cboi(l),  the  92nd 
section  of  the  6  Geo.  4.  c.  16.  was  held  to 
be  prospective,  and  to  apply  only  to  com- 
missions issued  after  that  act  took  effect. 
Lord  Chief  Justice  Best  there  said  (8) — 
"  I  certainly  thought  at  the  trial,  that  the 
92nd  section  of  tlw  sutute  6  Geo.  4.  c.  16. 
was  retroMpeetwet  halt  I  am  now  convinced 
that  I  formed  an  erroneous  (pinion,  and 
that  it  only  applies  to  commissions  to  be 
issued  imder  Uie  authority,  or  after  the 
pasaii^  of  that  act  :**  and  Mr.  Justice  Bur- 

<1)  tMoors&P.rtO;  T  UwJ<mra.CP. 
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rough  said  (S) — "  It  appears  to  me  to  be 
quittf  clear  that  the  92nd  section  of  the 
statute  6  Geo.  4.  is  prospective  only."  The 
9Srd  section  also  is  material  to  aid  the  con- 
struction of  the  98nd. 

Mr.  Serjeant  Taddy  and  Mr.  SerytmU 
Andmut  in  support  of  the  rule.-— In  every 
iection  oif  the  act,  where  commissions  gene- 
Tally  are  mentioned,  it  was  evidently  tbe 
intention  of  the  legiriatore  to  embrace  all 
existing  commissions.  Where  a  more  limited 
application  of  the  enactment  was  meant,  re- 
strictive words  are  used.  The  deposition 
in  this  case  was  clearly  admissible  under  (he 
92nd  sectitHi  of  the  6  Geo.  4.  That  section 
speaks  of  commissions  generally,  and  is 
not  in  terms  confined  to  such  as  may  have 
been  issued  after  the  passing  of  the  act. 
This  precise  point  is  now  for  the  first  time 
offerra  for  the  consideratiim  of  the  Court. 
In  Key  v.  Cooikt  the  disposition  tendered  in 
evidence  was  tint  of  the  pCtitioning-eredi- 
tor^  debt.  That  case  stands  thus Mr. 
Justice  Park  was  absent,  Mr.  Justice  Oase- 
lee  expressly  -reserved  his  opinion  on  tbe 
point,  and  Lord  Chief  Justice  Best  and 
Mr.  Justice  Burrough  decided  in  favour  of 
a  prospective  conslniciion  of  this  section, 
the  Lord  Chief  Justice  having  before  enter- 
tained a  different  opinion.  The  question 
now  is,  whether  that  section  applies  to  all 
commissions,  or  only  to  some.  In  B«U  ^. 
Bilion  (8),  the  grantor  of  an  annuity  having 
become  bankrupt  before  the  passing  of  the 
6  Geo.  4.  e.  16,  it  was  held  that  the  grantee, 
before  he  was  entitled  to  sue  the  surety  for 
arrears,  was  bound  to  prove  uiider  the  com- 
mission for  the  value  of 'the  annuity  by 
virtue  of  the  54th  and  65th  aeetions  of  the 
statute,  the  language  of  those  sections  being 
retrospective.  Lord  Chief  Justice  Best,  in 
delivering  the  judgment  of  the  Court,  there 
said  (4)  : — "  I  confess  I  have  had  consider- 
able difficulty  in  making  up  my  mind  as  to 
whether  or  twt  the  legislature  could  mean 
to  aSect  annuities  granted  before  the  pass- 
h^  of  the  late  act ;  but,  although  I  cannot 
satisfy  myself  that  the  principle  of  the  act  is 
just,  I  tliink,  on  reflection  (5),  that  the  legis- 
lature did  intend  that  the  clause  should 

(3)  1  Mo.&P.574:i.c4Biii(.61di  6  Law  J. 
CJP.  141. 

(4)  1  Mo.  U  P.  5M. 

(ft)  At  Nisi  Piios,  bis  loiddi^  wss  of  a  c(Bb< 
tiaiy  (^dflioa. 
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apply  to  annuities  granted  before  the  pass^ 
ing  of  the  6  Geo,  4  ;  and,  being  satisfied  of 
that,  we  are  bound  to  give  it  this  effect, 
whatever  may  be  the  consequence.  In  the 
first  place,  the  object  of  the  legislature  was, 
completely  to  relieve  bankrupts  from,  all 
future  demands  on  account  of  annuities 
granted  by  them.  To  do  this,  the  act  must 
be  made  to  embrace  such  as  were  granted 
before,  as  well  as  those  granted  since  it  was 
passed.  Again,  where  the  legislature  in- 
tended that  the  sutute  should  not  affect 
commissions  previously  issued,  tliat  inten- 
tion is  declared  in  express  terms.  Such 
terms  wilt  be  found  in  the  57th,  96th  and 
98th  sections.  The  introduction  of  such 
words  into  those  sections,  furnishes  a  strong 
argument  to  prove  that  the  other  sections, 
containing  words  capable  of  bearing  a  retro- 
spective construction,  should  receive  that 
construction."  So,  in  Ex  parte  Grundy{6)t 
it  was  held  that  the  56th  section  of  the 
6  Geo.  4.  c.  IG  (7),  was  retrospective  in  its 
operation ;  and  that,  although  the  event 
upon  which  a  debt  was  contingent  Iwd 
happened  after  the  commission  had  issued, 
and  before  the  statute  came  into  operation, 
the  iom  was  proveable  as  a  debt  under  iu 
The  Lord  Chancellor  there  said — **  Such  is 
Uie  construction  whidi  I  should  be  diaposed 
to  put  upon  the  56th  section,  if  it  stood 
alone;  but  great  light  is  thrown  upon  the 
intention  of  the  legislature  by  reference  to 
other  clauses  of  the  acL  In  that  immedi- 
ately following  the  57tl),  which  enables  the 
holder  of  any  bill  of  exchange  or  promis- 
sory note  to  prove  for  interest  where  inter- 
est is  not  reserved  by  the  instrument,  and 
it  is  overdue  at  the  issuing  of  the  eommis- 

J6)  Moot.  &  M'Artb.Sll,  313. 
7)  Which  flDKcts— **  Thst,  if  way  btnkmpt  sbsll, 
m  tba  ianing  of  tbs  commimoii,  fatn  caaUacted 
tmy  debipiyable  upon»coiiliDgflncy  which  ^sU  aot 
bars  happened  before  the  isiuing  of  aucb  commift- 
■ion,  the  perMn  with  whom  Buch  debt  has  been  coo- 
tiscted  may,  if  he  ibiok  fic,  apply  to  the  commit- 
sionen  to  aet  a  Talae  upon  aucb  debt,  aad  (bo  oom* 
misiioBors  m  boiebj  reqoired  lo  sacevtaiD  the  nhts 
Utenof,  aad  to  admit  bdcIi  person  to  .provo  the 
amount  M  sacertained,  and  to  receive  dividends 
thereon ;  or,  if  auch  value  abal)  not  be  ao  aicertained 
before  the  oontingeney  abaU  bare  happened,  Una 
auch  peraon  may,  after  auch  coctiogency  ahall  have 
■  happened,  prove  in  reapebt  of  aucb  debt,  and  receive 
dividands  with  the  ouer  creditors,  aot  diaiurbing 
any  fonner  dividend :  provided  aoch  person  bad  not, 
whan  auch  debt  was  contiaeled,  notice  of  nay  act  of 
bsnkraptcy  by  such  bankrupt  oommittsd." 


sion,  the  words  are,  'that,  in  all  Jutttre 
commissions  against  any  peraon  or  persona 
liable  upon  any  bill  of  exchai^  or  pro- 
missory note,  whereupon  interest  is  not  re- 
served, overdue  at  the  issuii^  the  commis- 
sion, the  holder  of  such  bill  of  exchange  or 
promissory  note  shall  be  entitled  to  prove 
for  interest  upon  the  same,  to  be  calculated 
by  the  commissioners  to  the  date  of  the  com- 
mission, at  such  rate  aa  is  allowed  by  the 
Court  of  King's  Bench  in  actions  upon  sudi 
bills  or  notes.'  It  is  an  argument  fairly 
deducible  from  this  section,  that,  where  the 
legisbture  intended  to  cooBne  the  act  to 
future  commissions,  the  intention  b  eaprcsa- 
ed  in  direct  terms.  The  same  observatiim 
is  applicable  to  the  96th  and  98th  clauses, 
the  first  of  which  commences  with  tbe 
words,  *  that  in  all  commissions  issued  after 
this  act  shall  have  taken  effect,'  &c.  and 
the  second  with  the  words,  *  tliat,  after  this 
act  shall  have  come  into  effect,'  &c.  Under 
these  circumstances,  independently  of  what 
I  consider  to  be  the  obvious  and  l^itimate 
iaterpretation  of  the  d6th  section,  consider- 
ed by  itself,  I  tliink  tbe  oonatruction  1  have 
stated  is  confirmed  by  advertii^  to  the  lan- 
goage  used  by  the  le^sleture  in  other 
dausea  where  the  operation  of  the  oiaet- 
ment  was  tatoided  to  be  confined  to  the 
future.  But,  the  135th  aection  haa  been 
cited  as  being  at  variance  with  this  con- 
struction of  tlie  56th  section.  The  words 
relied  upon  were,  *  that  nothing  herein  con- 
tained shall  alter  the  present  practice  in 
bankruptcy,  extxpt  where  any  such  altera- 
tion is  expressly  declared ;'  and  the  words 
which  follow — 'thatjwthing  herein  con- 
tained shall  render  invalid  any  commissioa 
of  bankruptcy  now  subsisting,  or  whidi 
shall  be  subusting  at  the  time  this  act  shall 
take  efl^t,  or  any  proceedings  which  may 
have  been  bad  thereunder,  or  or  lessm 
any  right,  claim,  demand,  or  remedf  whid 
any  person  now  haa  thereunder,  or  upon  at 
against  any  bankrupt  against  whom  any 
conunission  lias  or  shall  have  issued,  except 
as  is  herein  specifically  enacted ;'  aad  it  was 
contended  that  the  meaning  of  these  worda 
is,  that  the  sutute  shall  not  be  spplied  to 
commissions  which  existed  previously  to 
its  coming  into  operation,  except  where  it  is 
expressly  deplared  that  Uie  act  shall  apply. 
But  this  argument  is  inconsistent  with  the 
mode  adopted  to  oonfioe  tbe  t^ention 
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the  statute  in  the  57th,  96th,  and  98th  sec- 
tioDs,  and  would,  in  my  opinion,  extend  the 
effect  of  the  clause  beyond  the  natural  and 
obvious  import  of  the  words  used.  It  re- 
mains to  be  observed,  that  the  case  is  not 
devoid  of  authority.  A  question  analogous 
to  the  present,  and  which  depended  upon  the 
construction  of  the  clause  imnt^dtately  pre- 
ceding the  £6th  section,  was  determined  by 
the  Court  of  Common  Pleas  in  Belt  v. 
BilUm.  The  Judges  were  in  that  case  of 
opinion,  that,  where  the  legislature  intended 
to  confine  the  operation  of  the  act  to  future 
oommtssions,  that  intention  has  been  ex- 
pressed. So  &r,  therefore,  as  there  is  any 
analogy  between  the  55tb  and  56th  sections, 
I  consider  the  decision  of  Bell  v.  Billon  to 
be  in  point.  There  have  also  been  decisions 
in  this  Court  which  appear  to  have  been 
grounded  upon  a  similar  construction  of  the 
statute.  As  to  the  consequences  of  the 
constfuction  to  which  I  have  adverted,  it 
was  contended  at  the  bar  that  it  may  be 
pToduaire  of  hardship  in  particular  cases. 
It  is  certainly  possible  that  it  may;  but, in 
other  cases,  as  in  that  before  the  Court,  it 
will  operate  beneficially :  and,  in  the  majo- 
rity of  instances  that  can  be  stated,  I  think 
it  will  prove  advantageons  to  creditors,  and 
give  full  effect  to  the  remedy  intended  by 
Uie  l^islature.**  In  the  late  case  of  CWm- 
invf^  T.  WeUford{B),  an  execution  on  a  final 
judgment,  following  a  judgment  by  nil  dkUt 
was  held  to  be  within  the  proviso  of  section 
108  of  the  6  Geo.  4.  c.  16,  although  there 
was  DO  concert  between  the  parties,  and  the 
judgment  was  obtained  before  the  act  came 
into  operatim.  The  02nd  section,  using  the 
past  tense,  plainly  indicates  an  intention  that 
it  should  embrace  commissions  in  existence 
at  the  time  of  the  passing  of  the  act.  A 
different  construction  will  have  the  efSect  of 
leaving  the  plaintifib  in  this  case,  and  all 
others  similarly  situated,  entirely  without 
remedy. 

Lord  Chief  Justice  Tindal. — It  appears 
to  me,  from  the  best  consideration  which  I 
have  been  able  to  give  this  case,  that  the 
evidence  offered  at  the  trial  was  properly 
rejected.  The  first  question  is,  whether  it 
could  be  received  under  the  6  Geo.  ft, 
c.  50.  a.  41.    In  order  to  be  competent  evi- 

(B)  6Biac.SM;  s.c.sNt«,iLl68. 


dence  under  that  section,  it  must  be  a  de- 
position that  was  duly  enrolled;  and  there- 
fore, the  first  question  is,  whether  there  is 
any  power,  as  the  law  now  stands,  of  en- 
rollin'g  a  deposition  under  a  commission 
issued  before  the  late  act.  Now,  it  is  per- 
fectly clear  that  the  5  Geo.  2.  was  repealed 
by  6  Geo.  4.  c.  16.  I  take  the  effect  of  re- 
pealing a  statute  to  be,  to  obliterate  it  as 
completely  from  the  recorda  of  the  psrlia- 
ment  as  if  it  had  never  passed,  and  that  it 
must  be  considered  as  a  law  that  never  ex- 
isted, except  for  the  purpose  of  those  actions 
which  were  eommenced,  prosecuted,  utd 
concluded  whilst  it  was  an  existing  law.  It 
follows,  therefore,  that  this  statute  having 
been  repealed  by  the  6  Geo.  4,  the  power  of 
enrolling  under  it  has  perished  with  it.  Then, 
is  there  anything  in  the  6  Geo.  4.  which 
gives  a  power  of  enrolment  ?  The  section 
thst  is  relied  upon  is  the  95th,  but  I  think 
that  section  will  not  bear  the  construction  of 
a  retrospective  efl^t  to  depositions  which 
ought  to  have  been  enrolled  under  the  pre- 
vious act.  Tliat  danse  provides,  that  all 
things  done  pursuant  to  the  5  Geo.  £, 
(thereby  repealed),  whereby  it  was  enacted 
that  the  Lord  Chancellor  should  appoint  ■ 
place  where  all  matters  relating  to  oimmis- 
dons  of  bankruptcy  shcmld  be  entered  of 
record,  &c.,  should  be  thereby  confirmed. 
This  is  not  a  thing  done  under  that  statute. 
The  depositions  had  never  been  recorded, 
or  carried  to  the  officer  so  appointed,  and 
the  96th  section,  which  is  a  continuation  of 
the  95th,  gives  a  sense  to  it,  by  shewing 
that  that  section  at  least  only  refers  to 
commissions  issued  after  the  act  had  taken 
effect.  If,  then,  this  is  not  a  deposition  re- 
ceiving its  force  by  virtue  of  any  enrol- 
ment upon  record,  the  question  becomes 
this,  wlwther  it  could  be'  admitted  in  evi- 
dence simply  as  a  deposition  by  virtue  of 
the  92nd  section  of  the  6  Geo.  4.  e.  16. 
•  That  brings  us  to  the  more  important 
question,  whether  that  92nd  section  has  a 
retrospeetive  effect,  or,  more  properly, 
whether  it  has  any  operation  on  commis- 
sions issued  before  the  passing  of  the  act, 
and  still  pending.  1  think  the  sound  con- 
struction of  that  section,  taking  at  the  same 
time  into  consideration  the  93rd,  which  fol- 
lows it.  and  also  the  135th,  is  to  bold  that 
Jt  has  not  such  operation. 

It.Bn>Mra  to  me,  that,  if  the  92nd  section 
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is  considered  as  aflTectuig  commistioiu  which 
were  then  in  a  course  of  operation,  it  would 
materially  alter  the  situations  both  of  the 
bankrupt^and  of  die  parties  claiming  a  remedy 
under  the  commission.  It  would  alter  tl>e 
situation  of  the  bankrupt*  because  it  would 
enable  his  assignees,  and  would  enable  other 
perama,  to  conclude  him  as  a  bankrupt, 
without  the  possibility  of  his  contesting  his 
bankruptcy  within  that  period  of  time  which 
the  atatute  meant  to  allow  him.  It  is  only 
to  suppose  that  he  had  been  adjudicated  a 
bankrupt  more  than  two  months  before  this 
act  passed,  or  that,  being  absent  from  Eng- 
land, he  had  been  absent  a  whole  tweive- 
month,  and  he  is  at  once  effectually 
concluiied  to  all  intents  anil  purposes  from 
all  benefit  of  contesting  the  comBission 
issued  against  him.  It  would  also  materially 
aflfcct  the  interests  of  other  persons,  beciuise, 
whenever  this  conclusiveness  of  evidence  is 
to  take  effect,  the  9Srd  seetion  has  provid- 
ed, that  parties  who  were  called  upon  to 
pay  tlieir  debts  should  have  a  power  by  the 
space  of  two  months  to  pay  their  money 
into  court,  during  which  time  this  quaatiea 
of  bankruptcy  might  be  tried.  Thai  power 
would  also  be  taken  away  from  them,  and 
this  construction  would  entirely  deprive  them 
of  the  benefit  of  that  clause.  It  seems 
therefore  to  me,  that  the  135th  section, 
which  states  that  the  construction  of  this 
act  shall  be  such  as  not  to  affect  or  leuen 
my  right,  claim,  demand,  or  remedy  which 
any  person  now  has  thcieunder,  or  optm  or 
against  any  bankrupt,  a^inu  whom  any 
commission  shall  have  issued,  and  so  on, 
woidd  not  he  observed,  if  we  were  to  put  a 
di&rent  construction  upon  the  act  from  that 
which  I  have  stated. 

It  has  been  said  that  there  mn  several 
cases  in  which  the  constructioa  of  this  act 
o£  parliansBt  haa  hem,  that  it  should  ap- 
ply to  commisuoBs  which  had  been  isnied, 
and  were  then  id  the  course  of  opera- 
don.  That  may  be  the  case  when  the  law 
has  been  altered  generally.  Such  a  gene- 
ral alteration  of  the  law  will  apply  to 
commissions  previously  issued  ;  but,  where 
new  provisions  are  introduced,  which  apply 
to  particular  cases,  and  give  entirely  new 
remedies,  we  must  look  to  the  very  words 
of  the  sections  in  order  to  see  whether  or 
not  they  apply  to  by-gone  and  then  esuat- 
coomissionn.   It  stems  to  me,  ifplying 


that  role  to  tha  9£nd  Mction,  that  it  wm 

not  the  intention  of  the  le^i^ture  that 
it  should  affect  commissions  then  in  ex* 
istence. 

As  to  any  hardship  that  may  be  wroo^t 
upon  the  assignees  of  bankrupts,  or  upon 
other  parties  who  seek  their  remedy  under 
the  commission,  it  can  only  be  said  that  the 
law  whicli  required  enrolment  under  the 
5  Geo.  %.  continaed  up  to  the  time  of  pass- 
ii^  this  act,  which  repealed  it ;  and  ta^  if 
they  did  not  think  pn^wr  to  have  reeoosse 
to  it  to  procure  thoae  nmniaaenta  which 
they  say  are  material  to  ascertain  the  ri^ts 
of  the  bankrupt  i^ainat  other  daimants,  I 
can  only  apply  to  them  the  fAA  maxim, 
gHantibtttt  noA  donmerUihuMyjwra  svhtxmwU. 
It  seems  to  me,  it  is  their  own  fatdt  that 
any  ominion  haa  affected  them. 

Mr.  Jmtice  Park. — Whether  I  did  coo- 
cur  or  not  in  the  former  judgment  of  Key  v. 
Cookt  as  it  was  slated,  I  do  not  recdiect ; 
but  it  is  enoufi^  for  rae  to  say,  that  I  am 
quite  satisfied,  firom  the  luminoua  exposi 
tion  which  my  Lord  Chief  Justice  has  just 
made  to  tlie  Coturt,  timt  the  constructian 
that  has  been  put  upon  the  act  now,  and 
was  put  upon  it  then^  is  the  trae  Gonstrae> 
tioa.  It  seems  te  me  that  the  mfing  at 
Nisi  Prius  was  correct. 

Mr.  Jtutiee  Gtuelee. — I  think  there  is  a 
great  deal  of  difficulty  in  this  qnestion ;  bat, 
considering  as  I  do,  that  the  92nd  and  9drd 
claosra  were  meant  to  go  together,  and  that 
a  different  conatruction  being  put  upon  the 
9^d  section  from  that  which  the  Court  has 
now  pot  on  it,  would  in  its  cooscqvences 
annihilate  the  9Srd  in  afl  caaea  aiisnag 
before  the  pasnng  of  the  preaent  act,  I  am 
racUned  to  think,  that  the  conalnKtion  now 
put  upon  it  is  the  right  one. 

Mr,Jiu^Bo$ttnquet. — I  $m  ofthe  same 
opinion-.  The  act  m  paiiianent  having  m 
some  sectiims  stated  to  what  commissions 
that  act  intended  to  apply,  and  in  oUwrs 
used  general  terms,  the  Court  fHight  to 
be  very  certain  that  the  92nd  section,  which 
ia  the  one  now  tmder  consideration,  does 
i^ply  to  antecedent  commissions.  But 
after  paying  the  beat  atientioa  to  the  con- 
struction of  that  seeticm  tfait  I  am  able,  it 
appears  to  me  that  it  is  impoMible  in  this 
case  to  apply  it  u>  cOHWiiaaions  that  wme 
issued  before  this  act  came  into  efl&ct.  This 
section,  if  it  ta  to  operate  at  all^  mnkea  the 
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dqioaitioin,  when  received,  conclusive  ;  and 
it  seems  to  me  that  it  is  impossible  to  say, 
that  that  section  shall  operate  so  as  to 
make  the  depositions  conclusive  in  this  case, 
when  we  look  to  the  former  part  of  the  aec- 
tion,  which  provides  that  it  shall  operate,  if 
the  bankrupt  shall  not,  if  he  be  within  the 
United  Kingdom,  within  two  calendar  tnontha 
after  the  adjudicationt  or,  if  out  of  the 
United  Kingdom,  within  twelve  months  after 
the  adjudication,  have  given  notice  of  his 
intention  to  dispute  the  commission.  Now, 
time  is  certainly  given  in  this  act  in  some 
cases  to  enable  a  person  becoming  bankrupt 
antecedently  to  the  act,  to  avail  himself 
of  the  claaae  before  the  act  took  effect. 
The  act  passed  on  the  2nd  of  May,  and 
time  is  giTen  until  the  1st  of  September, 
but  that  time  does  not  extend  to  twelve 
calendar  moMhs ;  and  we  must  apply  the 
same  construction  to  this  section,  whetlier 
the  party  was  within  the  United  Kingdom 
or  without.  It  seems  to  me,  therefore,  that 
it  is  imiKHsible,  consistently  with  justice,  to 
apply  the  92nd  section  to  the  commission 
which  is  the  subject  of  our  present  conside- 
ration. 

It  is  to  be  observed,  that,  if  the  party  had 
been  disposed  to  avail  himself  of  an  enrol- 
ment under  the  former  act,  he  had  the  op- 
portunity of  doing  so,  between  the  time 
when  the  act  passed  and  the  time  when  it 
came  into  effect,  for  time  was  given  from 
the  2nd  of  May  to  the  Ist  of  September; 
and,  having  suffered  that  time  to  go  by,  I 
Uiink  he  cannot  now  avail  himself  of  this 
■ectimi,  which  would  operate  unjustly  if  it 
were  allowed  to  take  enect  in  this  case. 

Rule  ^^karged. 


1830.     )  MUKEAT  t).  MCHOLLS,  TATLOE, 

May  10.  i    AVD  two  othbbs. 

Costs—of  a  defendant  ac^ted—imder 
9  W.S.c.lU  ».  1. 

ThettatiUe  8  f  9  H".  8.  c.  U.  f.  1,  which 
gioea  eculi  to  onecf  teveral  defendants  ob- 
tammg  a  ver'£ct  in  aclioHt  of  treMjaast, 
tutauU,  false  imprisonment,  and  ejectione 
firrose,  doe»  not  appty  m  an  action  on  the 
a»se  for  a  maltcioui  firouaUio»t  nherema 
Vm..  vin.  c  J. 


false  imprisonment  itaJUged  eomequentiaUif, 
or  by  way  of  special  damage. 

This  was  an  action  on  the  case  tried  be- 
fore the  Lord  Chief  Justice,  at  the  Sittings 
in  London  after  last  Michaelmas  term.  Tlie 
declaration  contained  counts  in  case  for  a 
malicious  prosecution  and  false  imprison- 
ment, and  for  a  libel,  and  a  count  in  trover 
for  a  trunk.  The  defendants,  Taylor  and 
NicholU,  pleaded  the  general  issue  as  to  all 
the  causes  of  action,  and  the  other  two  de- 
fendants suffered  judgment  to  go  by  default. 
A  verdict  was  found  for  the  plaintiflT,  on  the 
whole  declaration,  against  Nlcholls(I),  a 
nolle  prosequi  having  been  entered  as  to  the 
defendant  Taylor. 

The  Prothonotary  having  allowed  the  de- 
fendant Taylor  full  costs — 

Mr,  Serjeant  WUde,  on  a  former  day, 
obtained  a  rule  m'n  that  the  taxation  might 
be  reviewed.  He  cited  Dibbenv,  Cooke {it% 
and  Ingle  v.  Word»north{3), 

Mr.  Serjeant  Jones  now  sheweil  cause. — 
The  statute  8  &  0  Wm.  8.  c.  1 1.  s.  1,  gives 
costs  to  one  or  more  of  several  defendants 
acquitted  by  verdict  in  actions  of  trespass.at- 
sault,ya^«  imprisonmeni,  and  ejectione  frmce. 
Before  that  statute,  where  there  were  seve- 
ral defendants  in  an  action  of  tort,  and  the 
plaintiff  only  obtained  a  verdict  against  on«, 
the  others  had  no  claim  for  costs.  The 
statute  clearly  did  not  mean  to  point  at  the 
simple  case  of  trespass  vt  et  armis,  but 
was  intended  to  apply  equally  to  all  injuries 
to  land  or  to  the  person.  Inere  ts no caae 
to  be  found  where  the  precise  question  has 
been  raised.  Dibhen  v.  Cooke  was  an  ac- 
tion on  the  case  for  a  nuisance,  and  the 
question  there  discussed  was,  whether  or 
not  under  the  word  "  trespass"  it  was  meant 
to  include  all  forms  of  action  described  as 
trespass  on  the  case.  The  Court  said — 
<•  Before  the  statute  of  8  &  9  Wm.  8.  c.  11 , 
if  one  defendant  was  acquitted,  he  was  not 
entitled  to  his  costs,  the  Courts  construing 
the  former  acta  to  relate  only  to  the  case  of 

(t)  The  jmy  toond  for  the  ptiintiff  Bgaiost  this 
derendint— damsges  810J.,  which,  at  the  rrqaest  of 
hia  Lordfhtp,  they  apportioned  tliua — .WO/,  on  the 
countK  for  the  malicioaa  proeecoUon,  SOOi.  for  th« 
libel,  and  IQL  oa  the  coont  ia  tiover. 

<t)  t  Sua.  1006. 

(S)  3  Burr.  1884. 
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a  total  acquittal  of  all  the  defendants.  Tbis 
being  inconvenient,  the  8  &  9  Wtn.  S.  c.  II. 
camet  and  gave  costs  where  one  of  the  de- 
fendants is  acquitted,  unless  the  Judge  cer- 
tifies a  reasonable  cause  to  make  him  a 
defendant.  And  that  act  extends  to  tres- 
pass, assault,  false  imprisonment,  and  eject- 
ment. The  present  action  is  trespass  on 
tlie  case  ;  and  though  that  be  a  species  of 
trespass,  and  in  the  case  of  the  Statute  of 
Limitations,  the  word  *  trespass'  in  the  pro- 
viso has  been  extended  to  actions  on  the 
case,  yet,  considering  these  acts  giving  costs 
have  always  been  looked  on  as  penal  actsjiot 
to  be  extended  by  equity,  and  therefore, 
an  avowant  not  within  the  word  plaintiff 
{Cartk,  179),  we  must  take  it  only  to  mean 
the  general  sort  of  trespass  ei  et  armii,'* 
Ingle  v.  Wordtmrth  .was  an  action  of  reple- 
vin; Marriatr  Barretli^)  was  an  action 
of  trover:  and  therefore  in  both  these 
cases  costs  were  refused.  In  all  cases  of 
false  imprisonment,  the  plaintiff  may  waive 
the  excess,  and  proceed  in  case ;  but  the 
true  construction  of  the  act  is  to  look  at  the 
real  injury  sustained  by  the  ^rty,  and  not 
to  the  technical  mode  of  putting  it. 

Mr.  Serjeant  Wilde,  in  support  of  hu 
rule,  was  stopped  by  the  Court, 

Lord  Chief  Justice  Tmdal,—!  think  the 
role  of  construction  applicable  to  this  statute 
cannot  be  better  laid  down  tlian  is  done  by 
Lord  Hardwicke  in  Dibben  ▼.  Cooke^  tis. 
that  the  construction  of  the  act  must  be 
itrict.  The  words  of  the  statute  are — 
"  Where  several  persons  shall  be  made  de- 
fendants to  any  action  or  plaint  of  trespass, 
assault,  false  imprisonment,  or  ejectione 
^mue,  and  any  one  or  more  of  them  shall 
be,  upon  the  trial  thereof,  acquitted  by 
verdict,  every  person  or  persons  so  ac- 
quitted shall  have  and  recover  his  costs  of 
suit  in  like  manner  as  if  a  verdict  had  been 
given  against  the  plaintiff  or  plaintiffs,  and 
acquitted  all  the  defendants,  unless  the 
Judge  before  whom  such  cause  shall  be 
tried  shall  immediately  after  the  trial  thereof, 
in  open  court,  certify  upon  the  record, 
under  his  hand«  that  there  was  a  reasonable 
oauie  for  the  making  such  person  or  per- 
sona a  defendant  or  defendants  to  audi 

(4)  iBanotstothaeassoflBgleti.Wordswortb. 


action  or  plaint."  Looking  at  the  dedara- 
tion  in  the  present  case,  it  appears  to  me 
not  to  come  within  the  description  of 
actions  mentioned  in  the  statute.  The  gist 
of  the  action  is  the  maliciously  brtngiog  the 
defendant  before  the  magistrate,  the  false 
imprisonment  is  only  alleged  in  aji^ravation. 
It  therefore  seems  to  me  that  this  is  not  an 
action  of  the  species  intended  by  the  act. 
The  form  of  the  declaration  is  in  itself  suf- 
ficient to  decide  the  question. 

Mr.  Justice  Park  and  Mr.  Justice  Qaselee 
concurred. 

Mr.  Justice  Botan^uet. — I  am  of  the  same 
opinion.  The  causing  the  plaintiff  to  be 
imprisoned  was  not  the  main  charge  in  this 
declaration ;  all  the  words  of  the  statute 
import  a  direct,  and  not  a  consequential 
injury. 

Anile  aftfobitr. 


1830.  VENN  d.  THOMAS  THOKAt  >. 

May  10.    j  GRIFFITH. 

Evidence — Non-production  of  written  do- 
ewneafs  relathe  to  the  contract. 

In  ejectment,  the  plaintiff's  itiiness  stating 
that  the  premisei  Had  been  held  by  the  onert- 
tor  of  tM  defendant,  under  a  written  agree- 
ment  or  tease : — Held,  that  the  plaint^  was 
bound  to  produce  that  agreemetU. 

This  was  an  action  of  ejectment  tried 
before  the  Chief  Justice  (Mr.  Serjeant 
Goulburn)  at  the  Great  Sesiions  at  Pem- 
broke. 

It  appearM  that  the  lessors  of  the  plain- 
tiff claimed  the  premises  in  question  under 
a  lease  from  the  mayor,  bailiffs,  and  bur- 
gesses of  Tenby.  On  the  part  of  the 
lessors  of  the  plaintiff,  a  witness  of  the 
name  of  George  James  was  called  to  prove 
the  tenancy  by  the  defendant.  He  stated 
that  he  remembered  Alexander  TbtMuas 
(the  ancestor  of  the  defendant,  and  after 
whom  it  was  admitted  he  came  into  posses- 
sion of  the  premises),  and  that  he  had  heard 
him  say  that  he  held  the  premises  under 
the  lessors  of  the  plaintiff.  The  witness, 
however,  saying  that  Alexander  Thomas 
held  under  a  written  agreement  or  lease. 
It  wu  olgected,  on  the  part  of  the  defen- 
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dant,  that,  inasmuch  as  this  was  evidence 
of  a  holding  under  a  lease,  the  plaintiff  was 
bound  to  produce  it. 

The  lease  or  agreement  alhided  to  was 
not  produced;  but  another  witness,  one 
David  Jones,  was  called  to  prove  that  he 
had  served  upon  the  defendant  a  notice  to 
qnitf  wliich  the  defendant  received  without 
remark. 

The  learned  Serjeant  directed  diat  a 
verdict  should  he  taken  for  the  plaintiff, 
Bulgect  to  leave  to  the  defendant  to  move 
to  enter  a  nonsuit. 

Mr.  Serjeant  RtuseU  accordingly)  in  last 
Michaelmas  term,  obtained  a  rule  rati. 
Ue  cited  Brewer  v.  Palmer  (l\  where,  in 
i^sutnpsit  Cor  the  use  and  occupation  of 
premises  which  had  been  demised  by  an 
agreement  in  writing.  Lord  EUenborough 
nonsuited  the  plaintiff  on  the  non-produc- 
tion of  the  writing. 

Afr.  Serjeant  tudUm  now  shewed  cause. 
— ^He  contended  that  the  rule  as  to  the  non- 
production  of  written  documents  did  not 
apply  in  the  present  case,  which  he  en- 
deavoured to  distinguish  from  Bremer  v. 
Palmer  in  this,  that  there  the  instruioent 
appeared  to  be  one  under  which  the  party 
held  the  premises,  and  therefore  was  neces- 
sary to  be  produced  in  order  to  shew  the 
amount  of  the  rent ;  whereas  here,  for  any- 
thing that  appeared,  the  document  spoken 
of  might  have  been  an  expired  lease. 

Mr.  Seryeaut  Ruitell,  in  support  of  his 
rule,  was  stopped  by  the  Court. 

Lord  Cliief  Justice  Tiadal.— The  plain- 
tiff's own  witness  said  that  the  ibrmei 
tenant,  from  whom  the  defendant  derived 
his  possession,  held  under  an  agreement  in 
writing.  Thatbeingstatedonthepartofthe 
plaintiff,  he  was  bound  to  produce  die  in- 
strument. The  very  point  now  before  the 
Court  was  not  in  issue  in  the  case  of  Bren/er 
V.  Palmer ;  there  the  amount  of  the  rent 
only  was  in  question ;  here,  it  is  the  term 
itself. 

Mr.  Justice  Park. — The  fact  of  the  ex- 
istence of  the  written  document  came  from 
the  mouth  of  the  plaintiff's  witness.  It 
seems  to  me  that  the  objection  was  well 
founded. 

Q)  3  Esp.  R«p.  213;  kiid  »ec  Strother  v.  Bur, 
3  Mame  Si  l\  :  %.  c.  5  hing.  iS6 1 6  Law  Joan. 
C  J>.  t46. 


Mr,  Justice  Bosanquet(S). — The  plain- 
tiff himself  made  the  agreement  material, 
and  therefore  he  ought  to  have  pro- 
duced it. 

Rule  ahtobUe. 


1830.  > 

May  12.  j  "«DI».B«NA»D. 

PracUee — Irregularity,  mmer  of.. 

The  d^endant  pleaded  non  assumpsit, 
with  a  notice  qf  set-off\  to  a  declaratim  n 
debt : — Held,  that,  the  plea  being  a  nuUilift 
the  pUanlifft  by  afterwards  obtaining  an 
order /or  particular*  of  set-off,  did  not  naive 
his  right  to  sign  judgment  a*  Jor  want  <if  a 
pica. 

This  was  an  action  of  debt  to  recover  thq 
sum  of  6L  If. 

The  defendant  delivered  a  plea  of  Hen  a«- 
nmpntt  tc^ether  with  a  notice  of  set-offi 

The  plaintiff  obtained  an  order  for  par- 
Uculars  of  set-off,  and  afterwards,  treating 
the  plea  as  a  nullity,  signed  judgment  as  for 
want  of  a  plea. 

Mr,  Serjeant  Bompat,  on  a  former  day  in 
this  term,  obtained  arute  nut  that  this  judg- 
ment might  be  set  aside,  on  tlie  ground  that, 
having  by  the  subsequent  step  waived  the 
irregularity,  the  plaintiff  could  not  after- 
wards treat  the  plea  as  a  nullity.  The 
learned  Serjeant  also  produced  an  affidavit 
of  merits. 

Mr.  Serjeant  fyUdeaow  shewed  cause. — 
According  to  the  authority  of  Brennan  v. 
Egm{l)t  a  plea  of  non  aeeumpth  to  a  decla- 
ration in  de^  is  clearly  a  nullity.  It  is 
equally  clear  that  (hat  which  is  an  absolute 
nullity  cannot  be  made  good  by  any  subse- 
c^uent  act  of  the  plaintiff,  though  he  might 
waive  a  mere  irregularity.  In  Hussey  v, 
1Vil*on{'2),  it  was  held,  that  taking  steps  in 
a  cause  did  not  waive  the  irregularity  of 
joining  as  defendants  two  persons  in  one 
affidavit  on  one  stamp,  who  were  liable  to 
the  plaintiff  indifferent  capacities — as  maker 
and  indorser  of  a  note.  Thus,  a  complete 
defect  in  the  proceedings  cannot  be  waived* 

(2)  Mr.  Jiutioe  O Melee  wm  at  Chambf  rs. 
(l)4TBUDt.  I64i  andaeePi^i>.Fuber.6£aM, 

549. 

(«)  5  Term  Rep.  «64. 
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Mr  '.  Serjeant  Bompas. — Admitting  that 
the  plaintiff  might,  had  he  been  so  minded, 
have  treated  the  plea  as  a  nullity ;  yet, 
having  once  treated  it  as  a  plea,  he  was 
bound,  if  he  found  it  exceptionable,  to 
demur:  or,  at  all  events,  lie  should  have 
applied  to  the  Court  before  he  took  upon 
Iiimself  to  sign  judgment.  In  Margerem 
Y.  Makitwatne  {S),  it  was  beld»  that  the 
plaintiff  by  taking  a  plea  out  of  the  oflBce 
waived  any  objection  as  to  its  irregularity. 
At  all  events,  the  defendant  has  a  right,  on 
such  terms  as  the  Court  shall  impose,  to  be 
let  in  to  try  his  cause  on  the  merits. 

Lord  Chief  Justice  Tindal. — It  appears 
to  us  that  this  judgment  has  been  regularly 
signed.  The  defendant  has  thought  proper 
to  put  in  a  plea  not  adapted  to  the  form  of 
action.  It  was  decided  in  the  case  of 
Srennan  v.  Egan^  that  a  plea  put  in  under 
these  circumstances  is  a  nullity.  It  has 
been  contended  that  the  irregularity  has 
been  waived  by  the  subsequent  act  of  the 
plaintiff.  Let  us  see  what  that  act  was,  which 
IS  supposed  to  have  this  effect.  A  notice 
of  set-off  had  been  delivered,  and  all  that 
the  plaintiff  has  done  is  to  obtain  an  order 
for  the  delivery  of  the  particulars  of  that 
set-off.  That  is  not  an  act  affecting  any- 
thing that  appears  upon  the  record.  There 
is  a  DFoad  distinction  between  a  waiver  of  a 
mere  irregularity,  and  the  case  of  a  pro- 
ceeding which  is  an  absolute  nullity.  In 
Margemn  w.  Makitwamet  the  plea  was  good, 
but  the  irr^larity  was,  that  it  had  been  pot 
in  by  a  wrong  attorney.  It  aroeara  to 
therefore,  that  this  judgment  anould  not  be 
set  aside  on  the  first  ground. 

Neither  do  I  think  that  in  this  case  there 
are  any  circumstances  to  induce  the  Court  to 
set  aside  the  judgment  upon  the  merits ; 
even  if  the  defence  were  clearly  meritorious, 
I  think  we  should  be  imposing  a  hardship 
on  the  defendant  to  suffer  him  to  go  to  trial, 
for  it  could  only  be  on  payment  of  costs, 
probably  a  much  larger  sum  than  the 
amount  in  question  in  the  cause.  I  would, 
however,  suggest  that  the  Protlionotary 
should  be  allowed  lo  exercise  his  discretion 
upon  the  whole  caae. 

.  Rule  discharged  Mcor^i^fy, 

<9)  f  New  Rep.  5091 


1880.  > 
May  13  y   BUKFBBxn  v.  xrioht. 

Bail — after  bankruptcy  of  principat. 

Where  the  defendant  became  baukmpt  and 
ehlamed  his  certificate  before  judgment,  bat 
had  neglected  to  plead  puis  darrein  conttno- 
ance,  the  Court  refused  to  enter  an  exrae- 
retur  on  the  &ai7-pteee,  U  appearing  that  Ihr 
'bail  leere  in  a  amHtiim  to  render  their  prim- 
cipaL 

The  defendant  in  this  case  havnig  be- 
come bankrupt,  and  having  obtained  his 
certificate  subsequently  to  the  commence- 
ment of  the  action  (which  was  brought  for 
a  debt  due  before  the  bankruptcy),  but 
having  neglected  to  plead  bis  bankmptcy 
and  certiGcate  puis  darrein  continuance,  the 
plaintiff  obtained  judgment  against  him, 
after  verdict. 

Mr.  Serjeant  Adam,  on  a  former  day, 
on  behalf  of  the  bail,  obtained  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  an  eae- 
oncretur  should  not  be  entered  on  the  bail- 
piece.  He  relied  upon  the  ISlstand  lt6th 
sections  of  the  6  Geo.  4.  c.  16. 

The  121st  section  enacts — "That every 
bankrupt  who  shall  have  duly  surrenderee^ 
and  in  all  things  conformed  himself  to  the 
laws  in  force  concerning  bankrupts  at  die 
time  of  issuing  the  commission  against  him, 
shall  be  discharged  from  all  debts  due  bj 
him  before  he  became  bankrupt,  and  from 
all  claims  and  demands  thereby  made  prove- 
able  under  the  commission,  in  case  he  shall 
obtain  a  certificate  of  such  conformi^,  so 
signed  and  allowed,  and  subject  to  such 
provisions  as  thereinafter  directed." 

The  126th  sectimi  enacts — **  That  any 
bankrupt  who  shall,  after  his  certificate 
shall  have  been  allowed,  be  arrested,  or 
have  any  action  brought  against  him  for 
any  debt,  claim,  or  demand  thereby  made 
proveable  under  the  commission  against 
such  bankrupt,  shall  be  discharged  upon 
common  bail,  and  may  j^ead  in  general 
that  the  cause  of  action  accrued  before  he 
became  bankrupt,  and  may  give  this  act 
and  the  special  matter  in  evidence ;  and 
such  bankrupt's  certificate,  and  the  dUow- 
ance  thereof,  shall  be  sufficient  evidence 
of  the  trading,  bankruptcy,  commission, 
and  other  proceedings  precedent  to  the 
obtaining  such  certificate;  and  if  any  saeh 
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bankrupt  shall  be  taken  in  execution,  or 
detained  in  prison  for  Buch  debt,  clainif  or 
demand,  where  judgment  has  been  ob- 
tained before  the  allowance  of  his  certi6- 
cate,  it  shall  be  lawful  for  any  Judge  of 
the  court  wherein  judgment  has  been  so 
obtained,  on  such  bankrupt's  producing 
bis  certificate,  to  order  any  officer  who 
•hall  have  such  bankrupt  in  custody  by 
virtue  of  such  execution,  to  discharge  such 
bankrupt  without  exactiim;  any  fee,  and 
•udi  officer  ahall  be  thereby  indemnified 
fiw  to  doing." 

Mr.SerjeatU  Wild*  now  shewed  cause. — 
The  126th  section  referred  to  does  not 
«ititle  the  parties  to  the  relief  prayed. 
That  enactment  has  reference  to  two  ob- 
jects— 6rBt,  to  the  case  of  the  arrest  of  a 
bankrupt  after  the  allowance  of  his  certi- 
ficate, for  a  debt  due  before  his  bank- 
ruptcy—secondly, to  the  case  of  an  exe- 
CDtion  issued  against  bim  on  a  judgment 
obtained  before  his  certificate.  The  pre- 
sent is  neither  of  those  cases.  In  Clarke 
T.  Hoppe  ( I )  it  was  held,  that,  if  an  action 
be  commenced,  and  the  defendant  become 
bankrupt  and  obtain  his  certificate,  and 
afterwards  permit  judgment  to  be  signed 
for  want  of  a  plea,  afler  which  the  plamtifT 
proceeds  against  the  bail,  the  Court  will 
not  relieve  the  latter  on  motion.  Sir 
James  Mansfield  there  said — "  In  every 
case,  the  bail  put  themselves  in  the  hazard 
of  suffering  by  the  folly  and  negligence  of 
the  defendant;  and,  although  the  common 
rule  is,  that,  if  the  bail  is  not  fixed  before 
certificate  obtained,  they  are  discharged ; 
yet  here  there  has  been  a  neglect  to  plead 
the  certificate."  That  is  an  authority  ex- 
pressly in  point.  Besides,  in  this  case  the 
bail  are  in  a  situation  to  reader  their  prio- 
dpal. 

Mr.  SerfemU  jidanu,  in  support  of  his 
rule.— The  caae  of'  Clarke  v.  Htrjppe  oc- 
curred before  the  49  Geo.  9.  c.  In 
Joseph  V.  Orme(ft)  an  exoneretur  was  en- 
tered under  similar  circumstances.  In 
Woolcot  V.  L^C€tter(S),  it  was  suggested 
that  the  certificate  had  been  unduly  ob- 
tained. In  Jfarmer  v.  dagger  (4)  also,  an 
€*9mr€twr  was  entered.  This  being  a  debt 

(1)  S  Taunt.  46. 
(S)  f  Nev  Rep.  180. 

(3)  6  Tunt.  75. 

(4)  1  Bam.&  AU.  S3& 


which  the  plaintiff"  might  have  proved 
under  the  commission,  the  defendant  is 
discharged  from  it,  and  the  bail  stand  in 
the  same  situation  with  him. 

Lord  Chief  Justice  Tindal. — The  bail 
Mrtainly  stand  in  the  same  situation  as  the 
bankrupt.  It  does  not  appear,  however, 
that  they  are  injured ;  they  have  it  in  their 
power  to  render  the  defendant.  We  think 
this  rule  should  be  discharged,  leaving  the 
bankrupt  to  make  any  application  to  the 
Court  which  he  may  be  advised. 

Ruie  discharged. 


1830.  ? 
Mayai.  \ 

Bankrupt — Discharge  of. 

A  bankrupt  rendered  in  discharge  of  hie 
hail,  where  Judgment  has  been  Itad  against 
him  after  certificate,  in  an  action  commenced 
bejore^  is  entitled  to  his  discharge,  notwith- 
standing he  has  neglected  to  plead  his  bank' 
ruptey  and  certificate  puis  darrein  continu- 
ance. 

The  defendant  having  been  surrendered 
in  discharge  of  his  bail — 

Mr.  Stjjtaiit  Adams,  on  a  former  day, 
obtained  a  rule  nisi  for  his  discharge. 

Mr.  Serjeant  fVilde  now  shewed  cause. 
— I'he  bankrupt  should  have  pleaded  his 
bankruptcy  and  certificate  putt  darrein  con- 
linuanee.  Having  neglected  to  do  so,  he 
can  only  be  disharged  in  either  of  the  events 
provided  for  by  the  statute.  The  HGth 
section  only  provides  for  the  bankrupt's 
release  from  an  arrest  under  mesne  procew ; 
or  where  he  has  been  taken  in  execution  oa 
a  judgment  signed  before  be  had  obtained 
his  certificate :  in  either  of  which  cases  be 
might  be  discharged  on  a  summary  appli- 
cation to  a  Judge.  When  the  legislature 
has  pointed  out  the  cases  wherein  the  bank- 
rupt may  be  relieved  in  a  summary  mode, 
the  same  remedies  clearly  cannot  be  ap- 
plied toother  causes  not  enumerated.  The 
bankrupt  might  have  pleaded  on  the  day  of 
trial. 

Mr.  Serjeant  Adams,  in  support  of  hia 
rule. — Nothing  is  more  clear  than  that  the 
bankrupt  ia  discharged  from  all  debts 
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proretble  under  the  commiMion.  Bwt^om 
V.  Coat»(l).  The  lHQth  Mctioa  of  the 
6  Geo.  4.  c.  16  (2)  was  intended  to  save 
the  necessity  of  applicatiooB  to  the  Court ; 
it  provides  that,  on  the  production  of  the 
certificate  to  a  Judge,  the  bankrupt  shall 
be  discharged,  whether  arrested  on  mesne 
process,  or  taken  in  exeeutk>n.  In  the 
Court  of  King's  Bench  the  matter  is  con- 
aidered  to  be  so  clear,  that  the  practice  is 
to  enter  an  exoneretur  on  the  bail-piece. 
Toddv,  Maxfidd  ls). 

Lord  Ckiff  Juitice  Tmdal. — In  this  case 
the  Court  must  decide  on  the  principle  to 
be  drawn  from  the  ISlst  section  of  the  sta- 
tute. The  act  having  taken  from  the  bank- 
rupt all  his  property,  that  clause  provides 
for  his  complete  discharge  from  all  his 
debts.  It  would  be  too  much  to  say,  that, 
as  be  has  neglected  to  plead  his  certificate 
in  the  proper  manner,  jwm  darrein  eonlinu- 
amce,  he  is  to  hare  no  remedy  under  the 
act. 

Ruit  abtobUet  mikout  cott$. 


18S0.      7  d.  LORD  TETHHAH  0. 

May  21.  \  TTIER. 
Evidencc—fmproper/y  admiiledt  effect  of. 

When  a  particular  piece  of  emdenee  iae 
been  hnproiptrly  aAnUted,  but  there  is  other- 
frise  rvgicient  to  suiiain  ike  verdict,  indepen- 
dently of  that  lehick  mat  to  improperly  ad- 
milted,  the  Court  will  not  grant  a  nen  trial. 

This  was  an  action  of  ejectment  brought 
to  try  the  validity  of  a  recovery  suffered 
hy  the  father  of  the  lessor  of  the  plaintiff, 
Henry,  the  twelfUi  Lord  Teynham,  in  the 
year  1 789.  The  point  which  arose  at  the 
trial  rdated  to  the  state  of  mind  of  that 
nobleman  at  the  time  of  suffering  the  re- 
covery. As  to  this  there  waa  a  vast 
4eal  of  conflicting  testimony.  Amongst 
other  evidence  which  was  offered  to  shew 
the  capacity  of  his  Lordship  to  transact  the 
ordinary  business  of  life  were  some  ac- 
counts of  his  steward,  Bryan  Fawoit  (pro- 

<1)  Cowp.  Sa, 

(2)  Soe  iBBt  case. 

(3)  3  fitin.  h  Crcssr  828  :  ».c.  i  Law  Joura. 
K.B.  fti. 


duced  by  bis  widow)  coatahia%  feeeipla 
and  disburuneata  and  a  memorandum  at 
tbe  bottom  thus — "  Paid  the  balance  to 
Lord  Teynham.  Br.  Fawck."  These  ac- 
counts were  produced  in  order  to  kad  to 
the  inference  that  hia  Lordship  had  ex** 
mined  them.  On  the  pari  of  the  lessor  of 
the  plaintiff  it  wae  oontended  that  these 
documents  were  not  admissible  in  evidence 
inasmuch  as  tbey  had  a  tendency  to  dia* 
charge  the  steward  as  to  the  items  therein 
oontained.  The  accounta  were  bowevex 
received,  on  the  principle,  that  am  entry  bj 
a  deceased  accountant,  where  there  ia  no 
ground  for  disputing  ite  correcteeae>aiidM 
appears  to  be  against  hia  intcnst,  ia  admis* 
sible  in  evidence. 

A  verdict  was  found  for  the  defendanL 

Jifr.  Serjeant  Jonett  in  last  Hilary  term, 
obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  that  these  accounts  had  been  im- 
properly  received,  inasmuch  as  they  tended 
to  discharge  the  party  making  them;  shew* 
iog  that  he  had  paid  over  the  balance  to 
Lord  Teynham.  He  cited  Higkam  v. 
Ridgwayjjt)  and  Barry  j,  Bebbington{S). 

Mr.  Sefjeant  Wilde  was  now  about  to 
shew  cause ;  but  the  Court  called  on  Mr. 
Seneant  Janet  to  support  bis  rule. 

[Lord  Chi^  Juttiee  Tiadal  observed, 
that,  aa  the  impression  of  the  Court  was, 
not  to  send  the  came  down  again  merely 
because  certain  evidence  might  have  been 
improperly  received,  where  the  rest  of  the 
evtde&ce  was  sufficient  to  sustain  the  ver- 
dict, it  was  tlieir  wish  that  the  argument 
should  be  addressed  to  that  point.] 

Mr,  Serjeant  Jonet. — Evidence  waa  ad- 
mitted in  this  case  which  might  have  a 
tendency  to  isflueDoe  the  judgment  of  the 
Court  and  jury. 

The  point  resolves  itself  into  two  queer 
tioni — first,  whether  evidence  bas  been 
received  which  by  the  rules  of  law  was  not 
admissible — secondly,  whether  the  Court 
can  now  say  that,  independently  of  the  evi- 
dence BO  received,  there  was  sufficient  to 
justify  the  conclusion  to  which  the  jury 
have  come. 

Documents  of  this  nature  are  admit- 
ted on  the  .principle  of  their  tendency 
being  to  charge  the  deceased  party  by 
whom  they  were  made  out,  and  thus  beii^ 

(S)  10  Eart,  109. 
(3)  4  Tenn  Rep.  A14. 
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inppmed  to  be  against  his  interest.  War- 
ren V.  GTeem>ille{4r),  Qoodtitle  t.  Ckatitbt 
(6),  Oulram  v.  Moretaood(%),  Higham  v. 
Ridgieay[7\  Roe  d.  Brmev.  R(mUngs{9)t 
Cahert  t.  the  Arohinshop  of  Cwterbury  {9\ 
Barry  y.  Bebbmgtm.  Here,  however,  the 
saine  paper  which  cliarges  Lord  Teynfaam'a 
Meward  dischargm  faim  aho. 

It  ifl  imposaible  for  the  Court  to  ai^ 
what  the  verdict  would  have  been  had  these 
papers  not  been  produced;  the  Court  can- 
not know  what  effect  any  particular  piece 
of  evidence  might  have  had  on  the  minds 
of  the  jury.  The  settKng  the  account  in 
question  was  the  only  solemn  act  of  the 
deceased  lord  that  was  given  in  evidence. 

Lwd  CMe/Jutiiee  Tindal—l  think  this 
rule  ought  to  be  discharged.  I  vrill  assome 
fer  the  purpose  of  this  aiseussion  that  the 
evidence  in  question  was  improperly  ad- 
mitted ;  but  still  I  am  of  opinion  that,  ac- 
cording to  the  practice  botn  of  this  Court 
and  of  the  Court  of  King's  Bench,  we 
cannot  shut  our  eyes  to  diie  rest  of  the 
evidence  in  the  cause.  It  has  been  said 
that  the  Court  has  no  means  of  correctly 
ascertaining  what  effect  any  particular  por- 
tion of  the  evidence  might  have  on  the 
minds  of  the  jury.  It  is,  however,  for  the 
Court  to  say  whether,  on  hearing  the  evi- 
dence reported  to  them,  they  think  there  is 
enough  to  sustain  the  verdict  independently 
of  that  objected  to.  In  this  case  I  think 
the  evidence  greatly  preponderated  in  fa- 
vour of  the  defendant.  The  cases  of  /for- 
Jhrdy.  miton{\0),  and  NaUumv.  Buck- 
l^y  (II)  are  in  point  to  ahew  that  the  line 
the  Court  is  now  adf^ting  ia  correct,  and 
that  we  ought  not  to  aend  a  cause  down 
again  on  an  objection  to  a  part  of  the  evi- 
dence received  at  the  trial,  when  we  enter- 
tain a  strong  opinion  that  there  is  evidence 
enough  without  it  to  support  the  verdict. 
This  decision  will  operate  no  material  hard- 
ship on  the  lessor  of  the  plaintiff,  who  may 
brii^  another  ejectment  if  so  adviaed,  or 
may  proceed  by  writ  of farmidon* 

(41  i  S(ra.ll«9. 

(5)  S  Burr.  1066. 

(6)  5  Tvm  R«p.1(l. 

(7)  10  East,  109. 

(8)  7  Ewt,  *79. 

(9)  «  Esp.  Rep.  646. 

(10)  1  Taunt.  1«. 

(11)  2  B.  Moore.  153. 


Mr.  Justice  Park. — I  will  not  say  that  die 
evidence  in  question  was  improperly  admit- 
ted ;  but,  assuming  that  it  waa  so,  when  we 
find  that  the  other  evidence  was  suflScient 
in  the  mind  of  the  CJourt  to  warrant  tli«  veN 
diet,  we  ought  not  to  interfere.  In  Harford 
V.  Wiltoat  which  was  conducted  on  the  part 
of  the  defendant  by  a  counsel  who  was  not 
very  apt  to  yield  anything,  the  point  seems 
to  have  been  given  up.  Sir  James  Mans- 
field there  said(l£)— *' The  Court  wilt  not 
set  a«de  a  verdict  on  account  of  the  admis- 
sion of  evidence  which  «ught  not  to  have 
been  received,  provided  there  be  sufficient 
without  it  to  authorize  the  finding  of  the 
jury."  In  Edwards  v.  Evans{\9\  the 
same  rule  was  laid  in  the  Court  of  King's 
Bench.  Nathan  v.  Buclclaif  is  to  the  like 
■effect.  Thus  it  seems  that  this  is  do  new 
point.  It  is  undoubtedly  open  to  the  lessor 
of  the  plaintiff  to  bring  a  new  action;  but, 
if  he  has  no  better  evidence,  I  ahould 
atrongly  advise  faim  not  lo  attempt  it. 

Mr*  Justice  GtueUei~~'Anummg,  as  the 
Cmirt  does,  -that  this  evidence  was  impro- 
perly admitted,  still  lam  of  opinion  that  the 
mere  reception  of  a  single  piece  of  evidence 
erroneously,  when  tliere  is  other  evidence 
which  fully  supports  the  finding ,of  the  jury, 
is  not  sufficient  to  induce  the  Court  to  award 
«  new  trial,  .If  there  could  be  no  further 
inquiry,  the  Court  might  pause  before  it 
came  to  a  decision  concluding  the  question 
between  the  parties.  That,  however,  ia  not 
the  case ;  Lord  Teynham  may  bring  a  fresh 
qeetment(14i).  It  is  said,  that  the  settle- 
ment of  the  account  in  question  was  the 
only  solemn  act  of  the  twelfUi  Lord  Teyn- 
ham that  was  given  in  evidence.  But  that 
is  not  so :  there  was  abundance  of  other 
facts  tending  to  establish  that  he  was  of 
competent  understanding  to  manage  Ins 
ordinary  aiJairs.  On  this  ground  I  concur 
with  the  rest  of  the  Court. 

Mr.  Justice  Bosmqaet. — I  am  of  the  same 
opinion.  The  granting  of  new  trials  is  a 
matter  in  the  discretion  of  the  Court,  subject 
to  the  rules  of  practice  that  have  obtained. 
I  think  we  ahall  not  violate  uy  of  Uioae 

(IS)  1  TSDBt.  14. 

(13)  9  Eut,  454. 

(14)  It  wu  stated  lo  tbe  Court,  that  tb«  oonnw 
of  tbs  proceediDgs  ia  the  Couit  ot  ChSDcery,  would 
pravent  the  IsMor  tS  the  pisiotiff  btingiaf  snotber 
ejectmeot. 
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rules  by  refusing  to  grant  a  new  trial  in  tliis 
case.  A  rule  has  already  been  refused, 
which  was  moved  for  on  the  ground  of  the 
verdict  being  againit  the  weight  of  evi- 
dence (15). 

Rule  dheharged. 


1830 
May  24 


■4 


CARTER  AHD  AROTHBR,  AUIO- 
MEB8  or  nBR,  A  BAHKRUPT, 
O.  BRETON. 

Bankrupt — Pai/ment  wider  the  Bind  eee- 
tioH  of  the  6  Geo.  4.  c.  IC. 

The  defendant  accepted  a  htU  of  exchange 
for  98/.  for  the  accommodation  of  one  P., 
after  a  eecret  act  of  hanhruptcy  by  P.,  and 
on  the  tame  day  it  was  agreed  betneen  them 
that  P.  should  sell  to  the  defendant  four 
horses  for  701.  in  part  of  the  bill.  The  de- 
fendant paid  the  oitl  when  at  maturUy^  and 
the  horses  were  delivered  to  him  .-—Held, 
that  this  tranmetioit  was  not  witUn  the 
Uctkm  of  the  6  Geo  4.  e.  IG.  «.  62. 

This  was  an  action  of  trover  brought  by 
the  plaintiffs,  as  assignees  of  one  Pier  a 
bankrupt,  to  recover  the  value  of  four 
horses,  alleged  to  have  been  the  property 
of  the  bankrupt. 

I'he  defendant  pleaded  the  general  issue. 

The  cause  was  tried  before  Lord  Chief 
Justice  Tinda),  at  the  Sittings  at  Westmiu- 
ater,  after  last  Michaelmas  term.  Hie 
facts  proved  were  as  fi>llowt : — 

On  the  15th  of  December  18S8,  the  de- 
fendant for  the  acoommodatioD  of  the  bank* 
Tupt  accepted  a  bill  of  exchange  for  98/., 
which  the  Iwnkrapc  immediately  indorsed 
and  delivered  to  one  Bamford,  to  whom  be 
was  indebted  in  that  sum.  A  short  lime 
afterwards  (on  the  same  day)  the  defen- 
dant required  the  bankrupt  to  give  him 
some  security  for  his  acceptance,  where- 
upon the  latter  agreed  to  sell  the  de- 
fendant the  four  horses,  the  subject  of  this 
ftction,  for  70/.  I'he  defendant's  accep- 
tance waa  paid  when  due,  and  the  horses, 
which  had  been  left  in  the  possession  of  the 
bankrupt  to  work  hia  coach,  were  delivered 
to  the  defendant. 

(15)  Vide  aHU.  100. 


Pier  had  committed  an  act  of  bankruptcy 
on  the  lOth  of  December  18S8,  but  of  this 
fact  the  defendant  had  no  notice.  Upon 
that  act  of  bankruptcy  the  commission  was 
issued  within  two  months  after  the  trans- 
action took  place  between  the  bankrupt  and 
the  defendant. 

His  Lordship  left  it  to  the  jury  to  say 
whether  this  was  a  bond  fide  sale  and  pay- 
ment, or  a  mere  security. 

The  jury  were  of  opinion  tbat  it  was  a 
bond  fide  sale,  and  accordingly  returned  a 
verdict  for  the  defendant. 

Mr.  Serjeant  Spanhie,  in  last  Hilary 
term,  obtained  a  rule  wit  tbat  this  verdict 
might  be  set  aside  and  a  new  trial  had,  od 
the  ground  that  this  was  not  a  sale  and  pay- 
ment within  the  protection  of  the  82nd 
section  of  the  6  Geo.  4.  c.  1 6. 

Mr.  Serjeant  iVilde,  on  a  former  day  in 
this  term,  shewed  cause. — The  jury  have 
found  this  to  be  a  bond  fide  sale.  The 
question  is,  whether  the  assignees  can  be 
permitted  to  repudiate  tbat  sale  and  brii^ 
trover.  In  the  case  of  Hill  v.  FaneU{l% 
where  A.  purchased  of  B., a  bop-merchant, 
a  library,  and  paid  him  the  value,  and  B. 
at  that  time  had  committed  an  act  of  bank- 
ruptcy, of  which  A.  had  no  knowledge — it 
was  held  that  the  assignees  could  not  re- 
cover the  value  of  the  books,  without  at 
least  tendering  the  price,  inasmuch  as  the 
payment  made  by  A.  was  declared  valid 
by  the  6  Geo.  4.  c.  1 6.  s.  82 ;  and  that,  m 
order  to  give  full  effect  to  that  enactmeitt, 

A.  must  at  least  have  a  lien  on  the  books  in 
respect  of  which  be  bad  made  the  payment, 
until  the  assignees  tendered  him  the  sum 
paid.  In  Cash  v.  Yotmg(t),  the  dedaioD 
was  to  the  like  effect  oD  the  1  Jae.  I.e.  15. 

B.  14.  These  and  other  cases  ahew  tbtt 
the  otgect  of  the  Courts  is  to  give  to  the 
statute  such  a  construction  as  will  protect 
bond  fide  payments  made  in  the  ordinary 
course  of  business. 

Mr,  Serjeant  Spankie,  in  support  of  his 
rule. — The  bona  fides  of  the  tranaaction  is 
perfectly  immaterial.  For  a  payment  to 
be  protected,  it  must  be  preceded  by  a  sale. 
The  word  **  debtor "  does  not  appear  in 
the  present  section;  but  "payment"  pre- 
supposes ex  PI  iermiat  the  existence  of  a 

(1)  9  B.  ft  C.45;  •.e.7Law  J<Mn.K.B.  199. 
it)  »  B.ftC.4l3;  s.e.  < Uw  Joara. K.B. rt. 
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debt.  Here,  before  any  question  of  sale 
was  agitated,  the  defendant's  liabiHty  on 
the  hill  was  complete,  llie  horses  were 
afterwards  agreed  to  be  delivered  as  a 
security,  to  cover  the  liability  the  defendant 
had  Toiuntarily  contracted  for  the  accom- 
modation of  Pier.  In  Bishop  v.  Craw- 
Aay  (3),  A.,  a  merchant  in  London,  ordered 
goods  to  be  made  by  B.,  a  manufacturer  in 
the  country.  The  goods  were  made  to 
order,  but,  before  they  were  forwarded  to 
A.,  B.  committed  an  act  of  bankruptcy, 
and  afterwards  shipped  the  goods,  having 
previously,  but  after  the  act  of  bankruptcy, 
drawn  upon  A.  a  hill  of  exchange  for  a 
larger  sum  than  the  price  of  the  goods 
ordered,  which  bill  A.  accepted,  not  then 
knowing  that  B.  had  committed  an  act  of 
bankruptcy.  The  goods  having  afterwards 
come  to  the  possession  of  A.,  it  was  held 
that  the  assignees  were  entitled  to  recover 
them,  because  the  property  in  them  re- 
mained in  the  bankrupt  both  at  the  time 
the  act  of  bankruptcy  was  cbmmitted,  and 
when  the  bill  was  accepted  by  A. ;  and 
therefore  that  the  payment  was  not  pro- 
tected by  the  1  Jac. I.e.  15.  s.  H, because 
A.  was  not  a  debtor  of  B.  at  the  time  the 
acceptance  was  given.  Hill  v.  Farnetl 
stood  on  the  fact  of  a  contemporaneous 
payment. 

Cur.  ath.  m^t. 

Lord  Chief  Justice  Tindal  now  delivered 
the  judgment  of  the  Court : — 

One  question  in  tfaia  case,  and  the  only 
one  upon  which  it  is  necessary  to  give  at 
deciaioD,  is,  whether  the  transaction  be- 
tween Um  bankrupt  and  the  defendant, 
under  which  the  delivery  of  the  horses 
was  made,  falls  within  and  is  protected  by 
the  82nd  section  of  the  statute  6  Geo.  4. 
c.  16. 

The  defendant,  at  the  request  of  the 
bankrupt,  after  the  committing  of  a  secret 
act  of  bankruptcy,  accepts  a  bill  of  ex- 
change for  98/.,  for  the  bankrupt's  accom- 
modation, which  bill  is  paid  to  Bamford,  a 
creditor  of  the  bankrupt,  who  carries  the 
same  away.  In  the  course  of  the  same 
evening,  but  afler  that  transaction  is  com- 
pleted, the  bankrupt  and  the  defendant 
have  further  conversation  as  to  security  to 

(3)  3  B.&C.  4l5}R.&SUwJonin.  K.B.  65. 
Vol.  Vm.  C  J>. 


be  given  to  the  defendant,  and  it  is  agreed 
between  them  that  the  bankrupt  shall  sell 
to  the  defendant  four  of  his  horses,  being 
the  same  horses  for  which  this  action  of 
trover  is  brought,  for  70^,  being  part  of 
the  amount  of  the  acceptance.  The  horses 
are  at  a  subsequent  time  put  into  the  pos- 
session of  the  defendant,  and  the  bill  for 
98/.  is  paid  by  the  defendant,  when  it  arrives 
at  maturity. 

These  are  the  facts  of  the  case ;  and  it 
is  contended  by  the  defendant,  that  the 
transaction  is  protected  by  the  82nd  section 
of  the  statute,  on  the  authority  of  the  two 
cases  to  which  he  has  referred.  It  is  to 
be  observed,  that,  in  each  of  those  cases, 
the  transaction  was  that  of  a  direct  distinct 
sale  and  payment  of  the  price;  and  the 
Court  of  King's  Bench  held  the  earlier  case 
to  be  within  the  protection  of  the  1  Jac.  1. 
c.  1 5,  and  the  latter  within  the  82nd  section 
of  the  recent  act;  not  upon  the  ground 
that  the  property  passed  by  the  sue,  but 
that  the  payment  could  not  be  deemed  a 
valid  payment  for  any  beneficial  purpose 
to  the  party  paying,  unless  he  was  allowed 
to  retam  the  goods  so  long  as  he  was  kept 
out  of  the  money.  In  fact,  no  one  of  the 
bankrupt  acts  protects  a  sale  by  the  bank- 
rupt, as  a  sale ;  but  merely  the  payment  of 
the  price.  But  this  case  appears  to  us  not 
to  be  so  much  a  sale  of  goods  with  payment 
of  the  price,  as  a  sale  of  goods  with  an 
agreement  to  set  off  the  price  against  a 
liability  on  the  part  of  the  bankrupt.  It 
would  be  daiu[erou8  to  extend  the  applica- 
tion of  the  decided  cases  so  as  to  give 
effect  to  a  setoff  inconsequence  of  a  sub- 
seqiutnt  sale. 

Tin's  was  an  acceptance  lent  by  the  de- 
fendant for  a  laraer  sum,  without  any  re- 
ference to  the  am  of  the  horses,  which  was 
not  then  thought  of;  and,  whether  at  a 
short  interval  before,  or  at  a  long  one,  can 
make  no  difference  in  the  principle  of  de- 
cision. Treating,  therefore,  the  acceptance' 
by  the  defendant,  which  was  afterwards 
honoured,  as  an  actual  advance  of  money, 
which  is  the  most  favourable  way  of  consi- 
dering it  for  the  defendant,  the  transaction 
amounts  to  no  more  than  a  set-ofT  of  the 
price  of  the  horses  against  a  by-gone  debt, 
which  set-off*  is  i^eed  upon  after  a  secret 
act  of  bankruptcy ;  and  we  do  not  think 
this  case  in  any  point  of  view  can  be  con- 
I  F 
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sidered  as  a  payment  within  the  82nd  sec- 
tion of  the  act. 

The  case  seems  to  us  to  come  nearer 
that  of  Bishop  v.  Crawshay,  cited  by  the 
plaintiffs,  than  that  of  Hill  v.  Fanwll. 

The  consequsnce  is,  that  a  new  trial 
muat  be  had. 

Rule  ahsobtte. 


1830.      )  BEAVAHtf.  DAWSOK,  ESQ.,  SBE- 

May  21.  5    Bin  of  beofobd. 

Sheriff— Indernnity  of. 

The  sheriff  seized  under  a  d.  fa.  isstted  by 
a  creditor  of  one  L.  goods  which  had  pre- 
viously been  conveyed  by  L.  to  the  plaintiff 
by  bill  of  salcy  of  nhich  t/te  sheriff  had  notice. 
Both  parties  refiising  to  indemnify  the  sheriff, 
and  the  plaint^ having  sued  him  in  trespass — 
The  Court  ordered  the  proceedings  to  be 
stayed  until  the  plaintiff  indemnified  the  the- 
riff- 

The  plaintiff  being  in  possession  of  the 
goods  of  one  Colonel  Latour  under  a  bill 
of  sale  given  for  a  valuable  consideration, 
bearing  date  in  November  1829,  the  de- 
fendant, as  sheriff  of  Bedford,  seized  them 
on  the  22nd  of  April  1830,  under  a  jteri 
facias  Issued  at  the  suit  of  Messrs.  Antro- 
bus,  execution-creditors  of  Latonr.  The 
seizure  was  made  by  the  defendant  with 
full  knowledge  of  the  bill  of  sale  to  the 
plaintiff,  the  attorney  for  Messrs.  Antrobus 
having  acquainted  him  of  that  fact  at  the 
time  he  desired  him  to  levy.  After  the 
■eisare,  the  defendant  applied  to  Messrs. 
Antrobus's  attorney  for  an  indemnity.  IHui 
indemnity  being  refused,  the  sheriff  then 
applied  to  the  plaintiff,  and  offered  to  re- 
linquish the  possession,  and  return  ntdla 
bona  to  thejE./a.  if  he  (the  plaintiff)  would 
indemnify  him.  The  plaintiff  however  re- 
fused to  indemnify,  and  brought  an  action 
of  trespass  against  the  sheriff 

Mr.  Serjeant  Wilde,  on  a  former  day  in 
this  term,  obtained  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  the  proceedings 
should  not  be  stayed  until  the  sheriff  should 
have  been  indemnified  by  the  plaintiff.  He 
cited  SutUy.  Smith,  and  Probinia  v.  Ro- 
&erfs(l),  where,  an  action  having  been 

(1)  I  Chit.  Rep.  nr. 


brought  agunst  the  sheriff  by  the  assignees 
of  a  bankrupt,  for  taking  goods  afUr  the 
bankruptcy  on  a  writ  issued  out  of  this 
court,  where  time  had  been  given  to  return 
the  writ,  the  Court  of  King's  Bench  stayed 
the  proceedings  until  an  indemnity  was 
given,  on  the  terms  of  paying  over  to  the 
assignees  the  money  levied,  and  the  coftt 
of  the  action  against  the  sheriff. 

Mr,  Serjeant  Taddy  now  shewed  cause. 
— ^The  cases  cited,  as  well  as  that  of  Mac- 
George  V.  Birch  (2)  atid  King  v.  Bridges  {S), 
are  all  cases  of  bankruptcy,  where  a  ques- 
tion  of  relation  arises,  and  the  sheriff  is 
frequently  placed  under  considerable  diffi- 
culty. The  Court  would  therefore  feel 
disposed  in  such  cases  to  extend  a  protec- 
tion to  the  sheriff,  which  in  other  circum- 
stances they  would  not  do.  The  indemnity 
in  this  case  is  required  from  the  party 
whose  possession  is  disturbed  by  the  abe- 
riff,  who  is  lending  himself  to  the  purposes 
of  the  adverse  parties.  He  is  therefore 
not  so  conducting  himself  as  to  be  mtitled 
to  any  favour  at  the  hands  of  the  Court. 
As  far  as  the  plaintiff  is  concern^,  he  was 
a  mere  wrong-doer,  having  entered  with 
full  knowledge  of  the  dispute.  In  Prolnma 
v.  Roberts  the  sheriff  was  led  into  the  mis- 
take. The  sheriff  ought  to  have  applied 
to  the  Court  for  an  indemnity  from  the 
person  by  whom  he  was  employed. 

Lord  Chief  Justice  Tindal. — It  seems  to 
me  that  this  case  faHs  within  the  general 
principle,  that  the  sheriff  is  not  to  fight  the 
battle  of  the  parties.  The  plaintiff  most 
indemnify  faim ;  but,  inasmuch  as  the  plain- 
tiff refused  the  indemni^  when  reqaired/ 
I  think  he  is  not  entitled  to  costs. 

Rule  abtoktte. 


18S0.  ) 
May  21.  I  kexwn  e.  wilson. 

Attorney — RiglU  qf,  toproceed fw  coUt* 

To  entitle  an  attorney  to  proceed  m 
cause  for  the  purpose  of  obtahung  Ait  coflfs 
after  a  lettlement  betnreeH  the  partieg,  Ac 
miM<  shm  a  dear  ease  of  eotkuHm. 

t)  4  Taunt.  385. 
S)  7  Tuot.  t94. 
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This  was  an  action  of  assanpnt.  The 
cause  having  been  settled  by  Uie  parttci 
m  the  abaeDce  of  the  plaintifirs  attonieyi 
the  latter,  conceiving  the  settlement  to  have 
been  colliuively  nwde  with  intent  to  de- 
prive him  of  bis  claim  on  the  defendant  for 
costs  in  the  event  of  a  verdict  against  him, 
carried  down  the  record  to  the  assizes,  and 
obtained  a  nominal  verdict,  notwithstanding 
a  notice  be  had  received  from  the  defen- 
dant's attorney  that  the  cause  had  been 
settled,  and  that  a  motion  would  be  made 
to  set  aside  the  verdict  in  case  be  should 
l^oceed. 

Mr.  Serjeant  TFilde,  on  a  former  day. 
obtained  a  rule  nin  to  stay  the  proceedings 
on  that  verdict,  and  that  the  plainttflTs  at- 
torney might  pay  the  cMts  of  the  applica- 
tion. Ha  refivred  to  the  case  of  Chapmam 
T.  Ham(l\  to  shew  that  the  lien  of  an 
attorney  for  his  costs  does  not  interfere 
with  the  right  of  the  parties  to  settle,  pro- 
vided the  settlement  be  made  bond Jidg  and 
wjthont  collusion. 

Mr,  Serjeant  E.  Lawe»  afterwards  shewed 
cause  on  an  affidavit  which  disclosed  facts 

to  raise  a  presumption  that  the  settlement 
of  the  cause  had  been  made  by  collusion 
between  the  parties  ;  and  he  contended 
that  the  attorney  was  therefore  not  bound 
by  that  settlement,  but  had  a  right  to  pro- 
ceed for  his  costs.  He  referred  to  Jones 
V.  Po7veU{i),  Snainv.  Senale{S),  and  Cole 
v.  Bennett  {4'),  as  establishing  that  position. 

Mr.  Serjeant  Wtide,  in  support  of  the 
rale. — The  attorney  in  this  case  had  clearly 
no  right  to  go  on  to  try  the  cause  aller  the 
']>artie8  had  come  to  a  settlement.  Admit- 
ting that  if  there  were  any  good  reason  for 
supposing  the  parties  to  have  colluded  for 
aok  improper  purpoaCf  the  Court  would  not 
mfier  the  attorney  to  be  defrauded,  but 
-would  permit  him  to  go  on  for  his  costs ; 
•tBl  a  clear  ease  of  collusion  and  firaud 
mint  be  made  out :  whereas  in  this  case 
cfaere  is  no  pretence  for  saying  that  tiiis 
was  other  than  a  real  and  wm&fide  settle- 
nient. 

The  Court  took  time  to  look  at  the 
aiBdsTits. 

(1)  1  Tiant.  341. 
\t)  6  Esp.  Kep.  40. 

(3)  «  Nw  R<p.  99. 

(4)  6  Price,  tfi. 


Lord  Ciu^f  Jvetiee  T^ndal  now  said — 
PrimdfacU  tiie  parties  to  the  cause  have  an 
undoubted  right  to  settle  it  without  the  in- 
tervention of  their  attomiea.  If  the  jdain- 
tiff's  attorney  thinks  proper  to  go  on  after 
a  aettlement,  for  the  purpose  of  obtainii^ 
his  costs,  he  is  bound  to  make  out  a  clear 
case  of  collusion.  Upon  looking  through 
these  affidavits,  we  do  not  think  the  col- 
lusion is  made  sufficiently  apparent,  and 
therefore  we  think  the  proceedings  should 
be  stayed ;  but,  inasmuch  as  the  case  ia  not 
free  from  sus^don,  the  rule  must  be 
made — 

AbtolmU,  tntMtmt  eottr. 


1850.     ?  J 
May  21.  J  «>»  * -W"*©  e.  no«. 

Ejectment  —  Recognizance  and  under* 
taking  retired  by  the  1  Geo.  4.  c.  87> 

Notice  to  quit — What  t^^cient. 

A  fix  mmthi  notice  to  quit  need  not  con- 
tain six  full  caiendar  mofitht ;  a  euttomary 
halfyeary  at^Jrom  the  of  September  to 
tk9  i6th  o/Mareht  vifficts* 

This  was  an  action  of  ejectment. 

il/r.  Serjeant  Wildct  on  a  former  day, 
obtained  a  rule  under  the  statute  1  Geo.  4. 
c.  87,  calling  on  the  tenant  in  possession, 
upon  his  hexng  admitted  to  defend,  besides 
entering  into  the  common  rule  and  giving 
the  common  undertakii^,  to  undert^e,  in 
case  a  verdict  should  pass  for  the  lessor  of 
the  plaintiff,  to  give  judgment  of  the  term 
next  preceding  the  trial ;  and  also  to  enter 
into  a  recognizance  by  himself  and  two 
sufficient  sureties  in  a  reasonable  sum,  con- 
ditioned to  pay  the  costs  and  damages 
which  should  be  recovered  by  the  ^aintiff 
in  the  action. 

The  motion  was  founded  upon  affidavits 
stating,  arooiwst  other  things,  that  the 
premises  sought  to  be  recovered  in  thra 
action  had,  in  tiie  year  1824,  been  demised 
to  Thomas  Moore,  the  tenant  in  posiM- 
sion,  under  a  written  agreement ;  that 
Moore's  interest  had  been  determined  by  a 
r^pilar  notice  to  quit ;  that  a  demand  of 
possession  had  been  made ;  and  that  Moom. 
bad  been  served  with  a  declaration  insect- 
meat  on  the  ie4th  of  April  last. 
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Mr.  Serjeant  Cross  now  shewed  causet 
on  an  affidavit  of  the  tenant  stating,  that* 
on  the  28th  of  September  1828,  he  received 
notice  to  quit  on  the  25th  of  March  1 829 ; 
that,  after  tlie  service  of  the  notice,  he 
saw  the  steward  of  the  lessor  of  the  plain- 
ti^  when  he  by  parol  re-took  the  premises; 
that  he  had  rented  and  held  the  premises 
under  such  parol  agreement  from  the  25th 
of  March  1829  till  the  present  time  ;  and 
that  he  was  advised  that  there  was  a  valid 
tenancy  now  subsisting,  and  that  he  had 
a  good  defence  to  the  action.  The  learned 
Serjeant  contended  that  the  notice  on  the 
28th  of  September,  to  quit  on  the  25th  of 
March,  was  not  a  six  months'  notice  ;  and 
that  the  subsequent  parol  agreement  took 
the  case  out  of  the  statute. 

Mr.  Serjeant  Wilde  was  heard  in  support 
of  the  rule. 

Lord  Chief  Justice  T'otdal. — The  notice 
is  for  a  customary  half  year,  which  is  suf- 
ficient. What  the  decision  of  the  Court  would 
have  been  had  the  affidavit  of  the  tenant 
been  more  precise,  I  do  not  say.  It  is 
difficult  to  say  where  the  line  is  to  be 
drawn ;  but  we  ought  at  least  to  be  satis- 
fied  that  there  has  been  a  real  re-taking. 
The  tenant,  however,  only  in  a  loose  man- 
ner deposes  that,  aft:er  he  had  received  the 
notice  to  quit,  he  saw  the  steward  of  the 
lessor  of  the  plaintiff,  and  that  he  re-took 
the  premises  by  parol.  For  anything  that 
appeaxB  to  us,  the  case  falls  within  the 
letter  and  the  spirit  of  the  act. 

Rule  absoUUe. 


might  be  permitted  to  inspect  and  make 
extracts  from  the  parish  books — 

Mr.  Serjeant  Mertnether,  on  the  part  of 
the  defendants,  stated  their  willingness  to 
comity  with  any  ihbm  the  Court  m^t 
suggest,  but  submittea  that  it  should  be 
a  part  of  the  rule,  diat  the  pkimiff 
should  pay  any  costs  that  might  necessarily 
be  incurred. 

Mr.  Serjeant  /FiMe  contended  that  it  was 
not  usual  in  such  cases  to  ei^nft  costs  on 
the  rule. 

Lord  Chief  Jus^  TtaJal  observed,  thist 
the  Court  of  King's  Bench  bad  granted  like 
motioiu  in  the  cases  of  St.  GuesVin-tbe- 
Fields,  St.  Martin's-in-the-Fields,  and  Su 
Paul's,  Covent  Garden. 

The  case  stood  over  in  order  Uiat  inqniiy 
might  be  made  as  to  iriwther  or  not  costs 
bad  been  idlowed  in  those  cases ;  utd  on 
Mr*  Serjeant  Meremether  now  statit^  dist 
in  the  cases  mentioned  by  hisLorddiip,  die 
Court  of  King's  Bench  had  not  allowed  cast% 
this  rule  was  in  like  manner  made— 

Absah^t  witkoat  costs* 


May  24.  i  «»  *  tkaesok  e.  «... 

Ejectment — Mort^tgee,  muakm  £gr>  to  die- 
fend  as  landlord. 

The  Court  mil  nt4  pemUt  a  mortgagee  to 
come  in  and  defend  as  landiord  mdier  the 
11  Geo,  2.  c.  19,  vniess  ho  clearly  shem  that 
his  title  nay  be  affeOtd  by  the  result  of  the 

suit. 


•1830.     >     NEWELL  V.    SUtrUN  AMO 

May  21.  j*  OTHERS. 

Parish-books — Inspection  of. 

In  an  action  brought  to  try  the  validity  of 
a  fmroehial  raff,  the  Court  granted  the  plmn^ 
tiff"  leave  to  inspect  and  make  extracts  from 
the  parish  books,  without  costs. 

This  was  an  action  brought  against  the 
churchwardens  of  a  parish  for  the  purpose 
jof  trying  the  validity  of  a  rate. 

Mr.  Serjeant  Wilde  liaving,  on  a  former 
day,  obtained  a  rule  ni*i,  that  the  plaintiff 


Mr.  Serjeant' StorkSf  on  a  former  day, 
obtained  a  rule  nisi  on  the  part  of  the  mwt- 
gagee  of  the  premises  to  recover  which  the 
ejectment  was  brought,  for  leave  to  defmd 
as  landlord.  He  referred  to  Loododt  d. 
Norrisy,  Doncaster{l\  and  J>oe  d.  Tii^gwrrf 
V.  Cooper  (2). 

ilfir.  Serjeant  Wilde  now  shewed  cause.— 
The  affidavit  of  the  mortgagee,  upon  whidi 
the  motion  is  founded,  omiis  to  discloM 
to  the  Court  that  the  mortgagor  hasany  in- 

(1)  3T«rmRep.78d;  4  Tenn  Bep.  IM. 
(S)  8  Term  Rep.  64&. 
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terett  in  the  praouiet  whidi  are  the  sul^ect 
of  the  action,  Where  a  party  in  poueasion 
of  {HremisetbaicoiBe  in  under  the  mortgagee, 
or  where  the  verdict  could  in  any  manner 
affect  the  title  of  the  mortgagee,  then  the 
Court  will  allow  him  to  come  in  and  defend, 
otbernise  not.  Here  it  does  not  appear 
tliat  the  mortgagor'a  tiUa  caa  come  in  quca- 
tion. 

Mr,  Seryeani  Storks,  in  lupport  of  hit 
rule,  ui^ed  that  the  wcAe  object  of  the  mo- 
tion waa  to  prevent  a  circuity  of  action. 

lord  Claef  Justice  ThubU  This  ii  a  mo- 
tion on  tlie  statute  11  Geo.  2.  e.  19,  which 
enables  the  Court  to  permit  the  landlord  to 
be  made  defendant  in  an  ejectment,  upon 
certain  terma  thereby  prescribed.  The  term 
*'  landlord"  is  construed  beneficially,  and  lias 
been  held  for  this  purpoae  to  include  a  mort- 
gagee. On  looking  at  the  affidavits,  it  ap- 
pears to  me  that  the  mortgagee  is  not  bond 
Jute  making  the  application  ;  it  does  not  ap- 
pear to  me  that  he  is  at  all  interested  in  the 
dispute.  It  seems  on  the  affidavits  to  be 
matter  of  indifference  to  him  under  whom 
the  tenant  hoMs. 

Ruk  disekarged. 


1830.  > 
May  24.) 

Inspection  of  papers — Right  of. 

Defloration  on  an  agreement  to  employ  the 
plaintiff,  and  to  take  him  into  partnership  at 
the  end  of  a  year — Pleas,  the  general  issue, 
and  no  memorandum  in  writing — Replica- 
tioHf  taking  issue  on  the  last  mea : — Held, 
that  the  defendant  was  entitled  to  tat  hupee- 
tion  of  the  agnement. 

This  was  an  action  of  assumpsit  on  a 
special  contract  by  the  defendant  to  employ 
the  plaintiff,  and  to  take  him  into  partner- 
ship at  the  end  of  a  year. 

The  defendant  pleaded,  first,  the  general 
issue,  and  secondly,  that  there  was  no  note 
or  memorandum  of  the  contract  within  the 
Statute  of  Frauds.  The  plaintiff  replied, 
taking  issue  upon  that  fact ;  whereupon  the 
defendant  obtained  a  Judge's  order  for  an 
inspeciion  of  the  agreement 


Mr.  Serjeant  Taddy,  on  a  (brraer  day  in 
this  term,  obtained  a  rule  nisi  to  discharge 
that  order,  on  an  affidavit  stating  that  the 
only  memoranda  of  the  contract  were  con- 
tained in  letters  written  by  the  defendant's 
agent.  He  contended  that  the  effect  of  the 
order  was  to  compel  him  to  produce  to  the 
defendant  his  evidence  in  the  cause ; 
whereas  it  was  a  general  rule,  that,  if  the 
docuoMnt  consists  of  that  which  is  mere 
evidence  of  a  contract  and  nothing  more, 
the  plaintiff  was  not  bound  to  supply  it ; 
and  he  referred  to  Bateman  v.  PkUlipt  (1), 
where  all  the  prior  casea  are  collected. 

Mr,  SeijeatU  WUde  now  shewed  cause. — 
The  contract  in  question  is,  on  the  face  of 
the  declaration,  a  contract  that  is  not  to  be 
performed  within  a  year.  It  is  clear  that 
where  the  contract  is  in  writing,  and  there  is 
only  one  part  executed,  he  who  holds  it  is 
considered  toxoid  as  trustee  for  both,  and 
the  Court  will  grant  an  inspection  if  it  be 
necessary. 

Mr.  Serjeant  Taddy,  in  support  of  his 
rule. — The  declaration  is  generally  on  a 
promise  that  may  either  be  proved  by  parol 
orbyameimvanduminwrituig;  the  agree- 
ment is  not  such  a  one  as  might  be  regu- 
larly declared  <» ;  it  is  merely  evidence. 
On  the  declaration  the  defendant  could  not 
be  entitled  to  the  inspection,  neither  can  he 
on  the  present  sute  of  the  pleadings. 

Lord  Chief  Justice  Tmda/.— The  plaintiff 
having  declared  on  a  contract  which  must  be 
evidenced  in  writing,  and  the  defendant 
pleading  that  there  was  no  memorandum  in 
writing  of  the  contract,  the  replication, 
taking  issue  upon  that  fact,  virtually  sets  up 
the  writing.  It  therefore  comes  round  to 
the  ordinary  case  of  a  written  agreement 
declared  on,  of  which  there  is  but  one  copy, 
when  the  party  who  holds  it,  holds  it  as 
trustee  for  others  who  may  be  interested 
in  it. 

Mr.  Justice  Bosanquet^—TUat  was  the 
ground  upon  which  I  proceeded,  in  granting 

the  order. 

Rule  discharged  (ft). 

(1)  4T«onL  157, 

(2)  See  Howe  v.  Howden,  (1  Moote  &  P.  394; 
i.  c.  6  Joum.  CP.  87),  Randle  v.  Beamnont, 
(1  Moore  St  P.  396;  a-c  6  Law  Jouro.  CP.  91), 
Lswmico  V.  Hooker,  (3  Moore  Sc  P.  9 ;  ■.  o.  6  Uw 
Joarn.  .  193),  and  Boutfield ti.Godri^,  (t  Moore 
&  P.  771  i  s.  c.  7  Law  Jowm.  CP.  158). 
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May  24.  i  ^^w^"^  ^- 

Practice — Signing  judgment  asjitrmmtof 
apka, 

Tke^defendant  having  pleaded  Am  print- 
lege  ets  an  attorney  of  the  Cmai  of  King's 
Bench  to  an  action  in  this  Court,  after  an 
mparlanwt  toning  exceptions  to  the  writ  and 
deeietration  only^  tJte  plaintiff,  treating  the 
plea  at  a  fwutty,  signed  judgment— The 
Court  set  aside  the  judgment,  on  the  terms  of 
the  defendant  pleacting  to  the  merits. 

Thii  was  an  action  on  the  ease  for  aeg- 
ligence  imputed  to  the  defendant,  in  the 
conduct  of  the  cause  of  Oodefroy  v.  Dal' 
ton{l).  The  defendant,  after  a  special  im- 
parlance, with  a  saving  of  all  exceptions  to 
the  writ  and  declaration,  pleaded  his  privi- 
lege as  an  attorney  of  the  Court  of  King's 
Bench.  The  plaintiff,  treating  this  plea  as  a 
nullity,  signed  judgment. 

Mr.  Serjeant  Cross,  on  a  former  day,  ob- 
tained a  rule  nisi,  that  this  plea  might  be  set 
•side  for  irr^larityk 

Mr.  SerjeatU  Wilde  now  shewed  canie.— 
A  plea  to  the  jurisdiotion  of  the  Court  after 
«n  imparlance  is  clearly  a  nullity.  The 
princt^  is  obvious:  a  par»^  who  comes 
into  court  and  craves  an  indufgmce,  cannot 
afterwards  be  permitted  to  deny  the  juris- 
diction. To  enable  a  party  to  pursue  such 
a  course,  it  is  requisite  that  he  should  ob- 
tain a  general  special  imparladce,  and  a 
special  leave  of  the  Court:  2  Wne,  Sound. 

(1)        amlt,  p.  79, 


S,  n.  2  ;  Bacon*s  Abridgment,  title  "AioU- 
menl"  (C).  By  imparling  with  a  ssTing  of 
exceptions  to  the  writ  and  declaration  onlj, 
the  defendant  clearly  admiu  the  jurisdic* 
tion  of  the  Court.  Being  a  dilatory  pro- 
ceeding, taken  for  the  purpose  of  throwii^ 
the  plaintiff  over  to  another  court,  the  de> 
fendant  shoold  have  come  in  the  first  ii* 
stance. 

ilfr.  Serjeant  Cross,  in  support  of  liii 
rule. — ^The  argument  on  the  odier  nde 
shews  that  this  is  not  «  point  of  ordii»7 
occurrence.  This  is  a  plea,  not  to  the  jo- 
risdicuon,  but  a  plea  of  privilege.  CiaMod 
V.  Thombtf  (2\  Bacon's  Abridgmesl  {I), 
and  Oilbert  (4),  lay  down  the  law  upon  tbn 
subject.  The  question  is,  whether  this  ti  i 
plea  that  the  plaintiff  was  entitled  to  tnst 
as  a  nullity.  He  should  have  demnned, 
and  not  have  snapped  a  judgment;  or  at 
least  ha  should  have  applied  to  the  Cent. 

Lord  CMef  Justice  7fitdii/.— This  phs, 
if  demurred  to,  clearly  cotdd  not  be  sos- 
tained.  As,  however,  there  is  some  nicely 
in  the  question,  it  was  too  much  for  Ac 
plaintiff  to  take  upon  himself  to  treat  it  m 
a  nnUity  and  sign  judgment.  The  jndg- 
ment  must  be  set  aside,  and  the  dimidaDt 
plead  to  the  merits — the  general  issue,  ftr 
instance. 

The  rest  of  the  Court  concurring — 
Rule  obsoltle. 

(2)  It  Etst.  5M. 

(S)  Tit.  ■*  PleM,"  (E). 

(4)  CP.  p.  185. 


END  OF  EASTER  TERM,  1830. 
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1830.  7 

Deviie — ConttrtKthn  of. 

The  testator  by  hit  will,  afler  giving  tete- 
ral  pecuniary  legacies  for  the  benefit  of  his 
ehitdren,  tlevised  to  his  widow  in  one  para^ 
^rapA,  **  the  whole  of  his  remaining  property 
m  the  Bank  of  England  or  otherwise,  and 
also  afreehoU  home  in  C,  also  a  freehold 
estate  in  C,  also  about  sixty-one  acres  of 
freehold  land,  with  a  house  and  bams  thereon 
in  B,,  ( and  two  other  similar  freeholds^) 
also  a  copyhold  estate  in  E.  B,^  also  a  lease- 
hold estate  in  C,  with  all  right  and  title  to 
the  same :" — Held,  that  the  widow  was  en-- 
titled  to  an  estate  in  fee-simple  in  the  free- 
holds, and  to  an  estate  in  fee,  accoreUng  to  the 
custom  of  the  manor,  in  the  copyhold. 

The  following  case  was  sent  by  his  Ho- 
nour, theMssterof  the  Rolls,  for  the  opinion 
of  this  Court : — 

"  Thomas  Sharp,  late  of  SOver-street,  ia 
the  parish  of  St.  Botolph,  in  the  town  of  Cam- 
bri^e,*  tailor,  deceased,  the  late  husband  of 
the  defendant,  being  in  bis  lifetime,  and  at 
the  time  of  his  death,  seised  in  fee-simple 
of,  or  well  entitled  to,  considerable  real 
estates,  made  his  will,  bearing  dale  the 
-  80th  of  October  1822;  and  thereby,  after 
directing  that  his  just  debts,  funeral  ex- 


penses, and  tlie  charges  of  proving  his  will, 
should  be  paid  and  satisfied  by  his  execu- 
trix and  executors  thereinafter  named,  and 
after  giving  several  pecuniary  legacies  for 
the  benefit  of  his  children  therein  men- 
tioned, proceeded  in  the  words  following, 
tliat  is  to  say ;— *  I  |^ve  and  bequeath  to  my 
dear  wife  Emilia  Sharp  the  whole  of  my  re- 
maining property  in  the  Bank  of  England 
or  otherwise;  and  also  a  freehold  house 
which  I  now  live  in,  situateQ  in  Silver- 
street,  in  the  parish  of  St.Botolph,  in  the  town 
of  Cambridge ;  also  a  freehold  estate  in 
Regent-street,  in  the  parish  of  St.  Andrew, 
in  the  town  of  Cambridge ;  also  about  sixty- 
one  acres  of  freehold  land,  with  a  bouse  and 
barns  thereon,  situated  in  the  fens,  and  in 
the  parish  of  Bottisham,  in  the  county  of 
Cambridge ;  also  about  sixteen  acres  of 
fen  land,  freehold,  with  a  house  and  barn 
thereon,  adjoining  the  above  sixty-one  acres 
of  land  in  Bottisham  fen ;  also  about  twelve 
acres  of  freehold  fieh  land  in  the  parish  of 
Stretham,  in  the  Isle  of  Ely,  in  the  county 
of  Cambridge ;  also  a  copyhold  estate  of 
the  manor  of  Ely  Barton,  and  now  occupied 
by  Mr.  Benjamin  Pope,  of  Stretham,  and  is 
the  estate  I  lately  purchased  of  Mr.  Aawell 
Peacock  ;  also  a  leasehold  estate  purchased 
of  the  assignees  of  Mr.  D.  Blacklee,  and 
which  is  in  the  parish  of  St.  Andrew  the 
Less,  otherwise  called  Bamewell,  in  the 
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town  of  Cambridge :  with  all  right  and 
title  to  the  same.  I  also  leave  my  wife  all 
monies  that  should  be  in  my  possession  at 
my  decease,  and  all  monies  due  to  me  on  all 
mortgages,  notes  or  note  of  hand,  with  all 
interest  due  thereon,  also  all  my  household 
furniture,  plate,  linen,  china  and  glass.'and 
all  other  effects.  I  also  leave  my  dear 
wife,  Emilia  Sharp,  all  my  share  of  tlie  pro- 
perty due  to  me  out  of  the  business  as  car- 
ried on  in  the  firm  of  Messrs.  William  Sharp, 
Thomas  Sharp,  and  Frederick  Sharp  only  ; 
the  property  so  belonging  to  ray  share  con- 
sists of  estates,  freehold  and  leasehold  mes- 
suages, bonds,  notes  of  hand,  bills  and 
drafts,  cash  and  monies  in  the  bankers' 
hands,  and  outstanding  debts,  and  the  stock 
in  trade.' 

*'  The  testator  died  on  the  6tli  of  March 
\8£3,  without  revoking  or  altering  his  will, 
leaving  the  defendant,  his  widow,  and  the 
plaintiff,  his  eldest  son  and  heir-at-law,  and 
also  his  heir  by  the  custom  of  the  manor 
of  Ely  Barton,  him  surviving. 

''The  estates  devised  by  the  satd  will 
consisted  of  the  several  freehold  and  copy- 
hold messuages,  lands,  tenements,  and 
hereditaments  in  the  will  particularly  de- 
scribed." 

The  qoestion  for  the  opinion  of  the  Court 

was — 

"  Whether  the  defendant,  Emilia  Sharp, 
was  entitled  to  an  estate  for  her  life,  or  to 
an  estate  in  fee-simple  in  all  or  any,  and 
which,  of  the  messuages,  lands,  tenements, 
and  hereditaments  devised  by  the  said  will 
of  her  late  husband,  Thomas  Sharp,  the 
testator." 

The  case  was  ai^ued  in  the  last  Easter 
term. 

Mr.  Serjeant  Scriven,  for  the  plaintifi. — 
Under  this  devise,  the  widow  of  the  testa- 
tor took  only  an  estate  for  life.  It  is  a 
clear  and  long-established  rule  of  law,  that, 
unless  there  are  words  found  in  the  will 
from  which  the  Court  can  perceive  a  mani- 
fest intent  to  give  a  fee-simple,  they  are 
bound  to  construe  it  as  an  estate  for  life 
only.  There  must  be  a  clear  intent  to  give 
the  devisee  an  estate  in  fee,  to  the  delu- 
sion and  disherison  of  the  heir :  the  will  in 
this  case  is  very  confused.  The  word 
"  estate"  is  used  in  reference  to  part  of  the 
testator's  property,  and  "  land"  only  as  to 


other  part.  The  cases  of  Loteacrtt  t. 
Blight  {\\  and  Bokcs  t.  Blacketlijt),  are 
authorities  to  sliew  that  no  general  intent 
will  alter  the  rule  of  law,  but  that  the  in- 
lent  must  be  clear  and  manifest,  not  merely 
conjectural.  It  has  frequently  been  held 
that  the  introductory  winds  of  a  will  may 
serve  to  point  out  the  intention  of  the  whole ; 
but  there  are  none  such  here.  Tlie  word 
**  estate"  has  been  held  to  pass  a  fee,  but 
it  has  also  frequently  been  qualified.  Dtim 
V.  QttskiniS),  Frogmorton  v.  Wrigkt{^\ 
Goodright  d.  Drewry  v.  Barron  (5),  Wii- 
kinton  V.  Merryland  (6),  Pierton  v.  Fickers 
(7).  The  word  *'  hereditaments"  will  not  pass 
a  fee  ;  neither  will  "  estate,"  unless  where 
the  debts  are  charged  on  the  freehold. 
Canning  v.  Canning  (8),  Denn  v.  MeUor 
(9).  Here,  the  debts  of  the  testator  are 
charged  on  the  personal  estate.  The  rule 
is,  that  the  heir  shall  not  be  disinherited 
except  by  the  obvious  intention  of  the  testa- 
tor. Right  T.  Sidebotkam{\0\  Dot  v. 
Wright  (11).  'I'he  concluding  words  of 
the  devise,  "  with  all  right  and  title  to  the 
same,"  must  be  taken  to  be  confined  to  the 
leaseholds,  to  which  they  are  peculiarly  ap> 
plicable.  There  is  throughout  the  whmt 
of  the  will  an  entire  absence  of  any  words 
to  shew  an  intent  on  the  part  of  the  testator 
to  disinherit  his  heir-at-law.  The  Courts 
have  always  shewn  a  peculiar  d^ree  of 
favour  to  the  heir-at-law. 

Mr.  Serjeant  Adams^  contra.  —  The 
widow  took  an  estate  in  fee  in  all  the  lands 
of  the  testator.  The  general  prindple  ad- 
verted to  on  the  other  side  will  not  be  qoet- 
tioned.  The  word  "  estitte,"  undoulMdly, 
if  BO  qualified  by  subsequent  language  of  the 
will  as  to  shew  the  clear  intent  of  the 
testator  to  be  not  to  pass  a  fee,  will  not 
pass  it.  In  Andrem  v.  Soathmue  {Xt^t  s 
devise  of  the  testator's  lands  at  W.,  and 
all  his  interest  in  the  estates  of  F.  C.  de- 
ceased, to  L,  A.  for  life,  and,  after  It.  A.*i 

(1)  Cowp.355. 
(S)  Ibid.  «40. 

(3)  Cowp.657. 

(4)  3  VVilf.  414. 

(5)  11  Eiwt,  «0. 

(6)  Cto.  Car.  447,  cited  in  1  Comyn*,  339. 

(7)  5  East,  548. 

(8)  Moteley,  340. 

(9)  5  Term  Rep.  558. 

(10)  Dou|l.  739. 
fll)  8TMinR«p.64. 
(13)    Term  B^.  t9(. 
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decease,  to  E.  S.,  charged  with  an  annuity 
for  F.  F.  for  life,  was  held  to  give  a  re- 
mainder M  fee  to  E.  S.  Lord  Kenyon  there 
said,  "  For  nearly  half  a  ceotury  it  has  been 
the  wish  of  the  Courts  to  give  effect  to  the 
intention  of  the  devisor  as  far  as  they  can. 
It  has  frequently  been  observed  that  in 
almost  every  case  where  the  words  of  the 
devise  have  been  so  restrained  as  to  give 
only  an  eatkte  for  life,  the  decision  haa 
been  against  what  may  be  supposed  to  have 
been  the  private  intention  of  the  devisor ; 
and  Lord  Mansfield  of^en  said  that  it  ap- 
peared to  him  that  persons  in  general  who 
made  their  own  wills  thought  that  the  same 
words  were  sufficient  to  pass  an  estate  of 
inheritance  that  are  used  to  convey  a  mere 
chattel  interest."  'I'he  intent  of  the  tes- 
tator, as  clearly  manifested  on  the  face  of 
the  wilit  is  to  give  the  widow  the  fee.  He 
gives  certain  pecuniary  bequests  to  his 
children,  and  then  proceeds  thus : — "  I 

fife  and  bequeath  to  my  dear  wife  Emilia 
harp,  the  whole  of  my  remaining  pro- 
perty, in  the  Bank  of  England  or  else- 
where ;  and  also  a  freehold  house  which  I 
now  live  in,"  &c.  &c.,  enumerating  various 
freeholds  and  leaaebolds,  and  concluding 
thus — "  with  all  right  and  title  to  the 
same."  In  Cole  v.  7?an'/tfuon(I3),  adevise 
of  the  testator's  "right,  title*  and  interest" 
in  the  property  devised,  was  held  to  pass  a 
fee.  In  Holdfast  d.  Cwper  v.  MaHem{U), 
it  was  decided  that  the  word  '*  estate"  will 
always  pass  a  fee,  unless  there  are  words 
of  restraint  to  be  found  in  the  will— worda 
limiting  the  devise  to  a  less  estate.  So, 
in  Fieteker  t.  Smiton{l5)t  it  was  held  that 
the  word  *'  estates  "  in  a  willi  will  carry  die 
fee,  unlesa  coupled  with  other  words  which 
shew  a  different  intention.  ln.Doe  d.  Beex- 
let/  V.  Woodiou$e{l6\  A.  devised  his  real 
and  persons!  estates  to  his  wife  for  life, 
and  directed  part  of  the  personalty  to  be 
sold  by  the  executor  after  his  wife's  death, 
and  divided  between  C,  D.,  £.,  F.,  and 
G.,  he  then  gave  two  annuities  to  H.  and 
J.,  to  be  paid  by  his  executors  out  of  his 
whole  estate,  and  to  commence  after  hit 
wife's  death,  and  he  dien  demised  *'  the 
remainder  of  the  jvofits,"  after  hit  wife's 

(Id)  3  Browo'a  p.C.  7  ;  a.  e.  S  Sdk.  244. 

(14)  1  Term  Rep.  411. 

(15)  t  Term  Rep.  656 ;  s.  c.  <  Chft.  556. 

(16)  4  T«m  Rep.  89. 

Vol.  vni.  CP. 


death,  and  after  the  yearly  payments  to  the 
annuitants,  "out  of  his  whole  estate,"  to  B., 
C,  and  D.  equally,  share  and  share  alike — 
it  was  held,  that  the  executor  took  a  fee. 

Mr.  Serjeant  Scriven,  in  reply. — Andrew 
V.  Southotue  is  materially  distinguishable 
ftrom  the  present  case.  I'liere  the  land 
devised  was  charged  with  the  payment  of 
an  annuity  for  F.T.  for  life;  it  was  there- 
fore necessary  that  the  devisee  should  take 
a  fee  in  order  to  effectuate  the  intention  of 
the  testator.  In  Cofe  t.  RawUnsont  the 
early  part  of  the  will  gave  a  rule  of  con- 
struction to  the  whole — a  key  to  the  intent 
of  the  testator.  The  limitation  here  is 
precisely  the  reverse  of  the  limitation  in 
that  case.  Doe  d.  Child  v.  fVrigkt  ( 1 7)  is 
material  to  shew  the  disposition  of  the 
Courts  to  restrain  the  words  of  a  will,  where 
the  intent  to  convey  the  larger  estate  is  not 
perfectly  apparent.  In  Doe  d.  EUam  v. 
fr«(fey(18),  a  devise  to  M.  W.  of  "all 
my  messuage  and  tenement  wherein  I  now 
dwell,  with  the  garden  and  all  the  appur- 
tenancea  thereto  belo^ng,"  was  held  to 
pass  only  a  life  estate,  'niat  case  tends  very 
much  to  shake  the  authority  of  CoU  v. 
RamUfuon.  Roe  d.  HelUng  v.  Yeud  (19), 
and  Timenrell  v.  Perkttu  (20),  are  also  au- 
thorities to  shew,  that  the  Courts  strongly 
incline  to  cut  down  a  devise  to  a  life 
estate,  unless  a  clear  intention  to  the  con- 
trary be  manifested  in  the  will. 

The  following  certificate  was  afterwards 
sent : — 

**  We  have  heard  this  ease  argued  by 
counsel,  and  have  considered  the  same,  and 
we  are  of  o^nion  that  Emilia  Sharp  it  en- 
titled to  an  ettate  in  fee-simple  in  all  the 
fi^eebold  mettui^B,  laadt,  tenementt  and 
hereditaments  devised  by  the  said  will  of 
her  late  husband,  Thomas  Sharp,  the  tes- 
tator, and  to  an  estate  in  fee  according  to 
the  cuatom  of  the  manor  of  Ely  Barton,  in 
the  copyhold  estate  devised  by  the  said  will. 

N.  C.  TiMIIAL. 

J.  A.  Pakk. 
S.  Gaselu. 

J.  B.  BoSANaUBT." 

(17)  8  Term  Rep.  64. 

(18)  7D.&  R.  tl«;a.e.4B.&C.  667  ;4Uw 
Jouni.  K.B.  «6. 

(19)  t  NewRep.«14. 
(to)  C  Atk.  lOS. 
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SIR   E.    STRACEYi   BART.  AND 
AKOIUBR,  V.  THE  BANK  OV 

ENGLAND. 

The  plaintiffs  were  posseised  of  certain 
stock  which  was  sold  and  transferred  in  the 
Sank  books  under  a  forged  power  of  attorney. 
The  plaintiffs  entered  into  an  agreement  with 
the  Bank  to  tender  a  proof  of  t/te  sum 
thus  surreptitiously  obtained,  umter  a  com- 
mission of  hankniepl  issued  against  the  ^rm 
of  which  the  party  who  forged  the  power  of 
attorney  was  a  member,  in  eonstderation  of 
the  Bank  agreeing  without  titigatiom  to  re- 
place the  stock .  — Held,  that  the  ptanUiffi 
right  of  action  against  the  Bank  in  respect  of 
this  slock,  was  suspended  until  they  had  fuh 
filled  their  engagement. 

This  was  an  action  on  the  case  brought 
against  the  Governor  and  Company  of  the 
Bank  of  England,  for  not  transferring  cer- 
tain  stock  of  the  plaintiffs,  which,  it  ap- 
peared, had  previously  been  transferred 
under  a  forged  power  of  attorney. 

The  declaration  stated — ^That  whereas, 
before  and  at  the  time  of  the  committing 
the  grievance  hereinafter  mentioned,  the 
■aid  Sir  Edward,  and  Josiaa  Henry,  as  sur- 
vivors of  one  Hardinge  Stracey,  deceased, 
and  whom  the  said  Sir  Edward  and  Josias 
Henry  have  survived,  were  lawfully  pos- 
sessed of  a  certain  large  sum,  to  wit,  the 
sum  of  605/.  \\s.  3d.  interest  or  share  in 
the  joint-stock  of  the  annuity  erected  by 
an  act  of  parliament  of  the  fourth  year  of 
the  reign  of  his  late  Majesty,  King  (Jeorge 
the  Third,  intituled,  "  An  act  for  chafing 
on  the  Sinking  Fund  certain  annnities  grant- 
ed by  an  act  passed  in  the  first  year  of  the 
reign  of  his  said  Majesty,  and  for  carrying 
(he  duties  therein  mentioned  to  the  said 
ibnd,  and  also  for  consotidating  such  of  the 
said  annuities  as  are  granted  for  a  certain 
term  of  years  irredeemable,  with  other  an- 
nuities granted  by  an  act  passed  in  the 
second  year  of  his  said  Majesty's  reign ;" 
and  also  by  several  subsequent  acts  of  his 
said  late  Majesty's  reign,  for  raising  fur- 
ther sums,  and  for  consolidating  the  same 
with  the  said  annuities  transferrable  at  the 
Bank  of  England ;  which  said  stock,  before 
the  time  of  the  committing  of  the  grievance 
hereinafter  mentioned,  was  standing  in  the 
public  books  of  ^he  said  Governor  and 


Company  in  the  names  of  the  aaid  Sir  Ed- 
ward (therein  described  aa  Edward  Straoey 
of  Parliament-street,  esq.),  the  said  Jonas 
Henry,  and  the  said  Hardinge  Stracey,  now 
deceased,  and  vras  in  the  care  of  the  said 
Governor  and-  Company  for  the  parpoM, 
amongst  other  things,  of  making  and  en^ 
tering  in  the  said  books  such  transfer  of 
the  said  stock  as  the  said  Sir  Edward  and 
Josias  Henry,  as  such  survivors  as  afore- 
said, should  authorise  and  require :  by 
means  whereof  the  said  Governed  and  Com- 
pany became  liable,  and  it  became  and  wu 
their  dutyf  to  make  and  enter  and  aufifer 
and  permit  to  ba  made  and  entered  in  the 
ho<A9  of  the  said  Governor  and  Company, 
a  transfer  or  transfers  of  the  said  stock,  or 
any  part  thereof,  whenever  the  said  Sir 
Edward  and  Josias  Henry,  as  such  survi- 
vors as  aforesaid,  should  autboriae  and 
require  them  so  to  do.  And,  whereas  also, 
at  the  time  of  the  committing  the  grievance 
hereinafter  mentioned,  the  said  stock  re- 
mained in  the  care  of  the  said  Governor 
and  Company,  and  no  transfer  of  the  said 
stock  or  any  part  tbere(^  had  then  been 
made  in  the  books  of  the  raid  Govem«' 
and  Company  by  the  andiority  or  at  the 
request  or  the  said  Sir  Edward  and  Josiat 
Henry  and  the  said  Hardinge  Stracey,  de- 
ceased, or  any  or  either  of  them.  And 
whereas  also,  afterwards,  and  before  the 
committing  of  the  grievance  hereinafter 
mentioned,  and  whilst  the  said  Sir  Edward 
and  Josias  Henry,  as  such  anrvivora  as 
aforesaid,  were  so  possessed  of  and  entitled 
to  the  said  stock,  to  wit,  on  the  COth  day  of 
May  1829,  at  &c.  aforesaid,  the  aaid  Sir 
Edward  and  Josias  Henry  contracted  and 
agreed  with  a  certain  person,  to  iHt,  one 
&land  Alder,  for  the  nie  and  transfer  to 
him  of  a  certain  part  of  the  raid  atock  so  in 
the  care  of  the  said  Govemftr  and  Campaay, 
to  wit,  for  the  sale  of  SffH.  15*.  7rf.,  part 
of  the  said  stock,  and  the  said  Ealmd  Alder 
then  and  there  agreed  to  purchase  of  the 
said  Sir  Edward  and  Josi«  Henry  the 
said  part  of  the  said  stock  for  the  sum  of 
5,885^.  5f.  4d.,  to  be  paid  to  the  said  Sn- 
Edward  and  Josias  Henry  at  the  time  of 
the  transfer  of  the  said  part  of  the  said 
stock  being  made  and  entered  in  the  hooka 
of  the  said  Governor  and  Company.  And 
whereas  also,  the'  said  Sir  Edward  and 
Josias  Henry,  as  such  sarvivora  aa  aAm- 
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Mid,  afVerwardf,  to  wit,  on  the  d»y  and 
year  last  aforesaid,  at  &c.  aforesaid,  au- 
thorised and  required  the  said  Governor 
and  Compuiy  to  make  and  enter  the  trans- 
fer of  the  said  part  of  the  said  stock  to  the 
laid  Ealatkd  Aider,  in  the  books  of  the  said 
Goveraor  and  Compaay,  and  ihe  Mid  £a- 
land  Alder  wu  then  and  there  ready  and 
williD^  to  accept  and  receive  the  said 
transfer,  and  to  pay  for  the  said  part  of  the 
•aid  stock  according  to  the  said  contract, 
whereof  the  said  Governor  and  Company 
then  and  th^e  had  notice :  by  means  of 
which  said  several  premises  the  said  Go- 
vernor and  Company  then  and  tliere  became 
and  were  liable,  and  it  then  and  there  be- 
came and  was  the  duty  of  the  said  Governor 
and  Company  to  make  and  enter  the  trans- 
fer of  the  «aid  part  of  the  said  stock  to  the 
said  Ealand  Alder  in  their  said  books:  yet 
the  said  Governor  and  Company,  well 
knowing  (be  premises,  but  not  re^rding 
their  said  dnt;,  but  iwntrivii^  ud  intend- 
ing  to  deceive  and  defraud  the  said  Sir 
Edward  abd  Josias  Henry  in  this  re^cC, 
did  not  nor  would  when  they  were  so 
authorized  and  requested  as  aforesaid,  or 
at  any  other  time,  make  and  enter  the  said 
transfer  of  the  said  part  of  the  said  stock 
to  the  said  £alaiid  Alder  in  their  said 
books,  but  then  and  there  wholly  refused 
and  still  do  refuse  so  to  do ;  by  means  and 
in  consequence  whereof  the  said  Sir  Ed- 
ward and  Josias  Henry  have  been  pre- 
vented from  transferring  to  the  said  Ealand 
Alder  the  Mid  part  of  the  said  stock,  19 
completion  of  their  said  contract  ao  made 
with  him  h  «foreuid,  and  have  lost  and 
been  deprived  of  the  said  sum  of  5,885^ 
5s.  4d.  which  Uie  said  Ealand  Alder  ha4 
agreed  to  pay  to  the  said  Sir  Edward  and 
Josias  Henry  at  the  time  of  the  transfer  of 
the  said  part  of  the  said  stock  being  made 
and  entered  in  the  books  of  the  said  Go- 
vernor and  Con^»«iiy;  and  the  said  Sir 
Edward  and  Josias  Henry,  in  order  to 
comi^ete  their  said  OMitract  with  the  said 
Ealuid  Alder,  have  been  forced  and  obliged 
to  purchase,  and  have  actually  purchased 
otiwr  stock  at  a  much  higher  price  than 
die  said  sum  at  which  they  had  so  sold  the 
aaid  part  of  their  aaid  stock  to  the  said 
Ealand  Alder,  to  wit,  at  the  price  of 
3,9ZSl.  U.  Sd.t  and  the  said  Sir  Edward 
and  Josias  Henry  have  been  and  arc  by 


means  of  the  premises  put  to  great  expense 
of  their  monies,  to  wit,  to  the  expense  of 
lOOl.  and  otherwise  greatly  injured  and 
damnified,  to  wit,  at  &c.  aforesaid. 

jp^a— the  general  issue. 

There  was  also  a  plea  of  the  Statute  of 
Limitations ;  but  on  that  issue,  the  jury 
were  by  consent  discharged. 

Upon  the  trial,  before  the  liord  Chief 
Justice,  at  the  Sittings  at  Westminster,  after 
last  Hilary  term,  the  jury  found  a  special 
verdict,  in  substance  as  follows  : — 

"That,  on  the  25th  day  of  October  1608, 
there  was  standing  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of 
England,  in  the  names  of  Sir  Edward 
Stracey,  then  Edward  Stracey,  and  Josias 
Henry  Stracey,  jointly  with  one  Hardinge 
Stracey  now  deceased,  the  sum  of  605/. 
1  \s.  2d.  interest  or  share  in  the  jointstock 
called  Long  Annuities,  tranferrable  at  the 
Bank  of  England,  which  sumof  Q051.  lU.Std, 
in  the  said  stock  c^led  Long  Annuities, 
belonged  to  Sir  Edward  Stracey  and  Josias 
Henry  Stracey  and  Hardinge  Stracey  now 
deceased,  as  trustees  under  the  will  of  Har- 
dinge Stracey,  esq.  the  elder,  deceased,  and 
had  been  transferred  to  them  by  the  execu- 
tors under  the  will—  That  the  accounts  of  the 
proprietors  of  the  said  stock  called  Long 
Annuities,  are  kept  in  certain  books  of  the 
Governor  and  Company  of  the  Bank  of 
England  called  ledgers,  and  that  accounts 
are  entered  in  the  form  of  debtor  and  credi- 
tor accounts  in  the  said  ledgers  of  the  whole 
amount  of  the  aaid  stock  called  Long  An- 
nuities, in  which  accounts  the  sums  either 
subscribed  or  transferred  to  individuals 
are  stated  as  items  to  their  credit  on  one 
side  of  the  account,  and  on  the  other  side 
«f  the  account  they  are  debited  with  alt 
sums  transferred  from  their  names ;  and 
that  certain  other  books  are  kept  by  the 
within-named  Governor  and  Company  <^ 
the  Bank  of  England  in  which  are  .entered 
transfers  of  the  said  stock  called  Long 
Annuities,  from  time  to  time,  purporting 
to  be  signed  by  the  parties  transferring  the 
same  or  their  attorney  lawfully  authorised — 
TlMt,upon  production  of  the  transfer-books, 
the  derks  of  the  Governor  and  Company 
of  the  Bank  o{  England  who  keep  the 
ledgers  enter  tlie  sums  transferred  to  the 
credit  of  the  persons  to  whom  the  transfers 
are  made  in  the  ledgers,  by  adding  those 
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sums  to  their  accounts  if  they  already  have 
any,  or  by  opening  new  accounts  with  such 
persons  if  they  have  not  already  any  ac- 
counts in  such  ledgers — That  no  entries  in 
the  ledgers  are  made  without  the  authority 
of  the  entries  which  are  made  in  the  trans- 
fer-books* but  that,  upon  the  production 
of  such  entries  in  the  transfer-books,  the 
entries  are  made  in  the  ledgers  immediately 
widiout  further  inquiry  as  to  the  genuine- 
nets  thereof ;  and  that  any  peiwm  on  whose 
account  any  sum  of  stock  appears  in  such 
ledgers  is  permitted  at  any  time,  on  appH- 
cation  to  the  Bank  of  England,  to  transfer 
the  same,  or  any  part  thereof,  at  his  discre- 
tion— That  the  within-named  plaintiffit,  at 
the  time  the  said  sum  of  605/.  1  li.  id. 
Long  Annuities  stood  in  their  names  in  the 
books  of  the  Governor  and  Company  of 
the  Bank  of  England,  well  knew  the  course 
of  business  and  mode  of  tiranaferring  the 
said  stock — That  the  accounts  are  ba- 
lanced twice  a  year,  for  the  purpose  of 
makii^  out  diTidends,  and  that  the  aggrs- 
gate  amount  of  the  balance  forms  the  ag- 
gregate of  the  said  stock  called  Long  An- 
nuities, and  that  such  aggregate  amount  ts 
transmitted  half-yearly  to  the  audit-office 
of  the  Exchequer  for  die  purpose  of  ascer- 
taining the  amount  which  will  be  wanted 
for  dividends,  and  that  the  dividends  are 
calculated  on  the  balance  so  ascertained ; 
that  an  account  is  also  once  a  year  trans- 
mitted  to  the  audit-office  of  the  Exchequer, 
which  contains  the  names  of  all  the  pro- 
prietors; and  that  the  dividends  are  paid 
twice  a  year  to  the  holders  of  dividend- 
warrants,  which  are  made  out  from  the 
ledgers  in  the  names  of  the  persons  who 
appear  by  the  ledgers  to  be  entitled  there- 
to— That  the  within-named  Josias  Henry 
Stracey  received  the  dividends  due  in  re- 
spect of  the  said  sum  of  605/.  lU.  2d.  in 
the  said  stock  called  Long  Annuities  in 
person,  from  the  month  of  October  in  1817 
to  the  month  of  April  1820,  inclusive,  and 
paid  them  from  time  to  time  at  the  bouse 
of  Marsh  &  Co.,  bankers,  in  Berners- 
street,  to  the  account  of  Mrs.  Stracey,  who 
had  a  life  interest  in  the  said  Long  Annui- 
ties under  the  trusts  created  by  the  will  of 
the  said  Hardinge  Stracey  the  elder  — 
That,  on  the  iStd  day  of  June  18S0,  the 
said  Hardinge  Stracey  the  younger  being 
than  daceasni,  an  entry  was  m^e  in  one 


of  the  transfer-books  of  the  Governor  and 
Company  of  the  Bank  of  England,  pur- 
porting to  be  a  transfer  under  a  power  of 
attorney  purporting  to  be  granted  to  one 
Henry  Fauntleroy  by  the  said  Sir  Edward 
Stracey  (then  Edward  Stracey,  eaq.)  and 
Josias  Henry  Stracey  of  an  interest  or  share 
in  the  said  stock  called  Long  Annuities, 
whidi  entry  is  as  follows : — 
*'  •  No.  4667. 

"  '  Long  Annuities  for  eighty  years 
consdidated  from  5th  Jan.  1780. 
"  *  We  Edward  Stracey,  of 
Parliament-street,  esq.  and  Josias 
Henry  Stracey,  of  Bemers-street, 
esq.,  survivors  in  a  joint  account 
with  Hardline  Stracey,  late  of 
Lincoln's-inn,  esq.  deceased,  this 
23rd  day  of  June,  1820,do  assi^ 
and  transfer  605/.  lis.  id.,  M 
our  joint  interest  or  share  in  the 
joint  stock  of  the  annuity  erected 
by  an  act  of  parliament  of  the  4tb 
year  of  the  reign  of  his  Majes^ 
king  George  the  Third,  intituled 
*'  An  act  for  charging  on  the 
Sinkiiw  Fund  certain  annuitiea 
granted  by  an  act  passed  in  the 
first  year  of  the  reign  of  his  said 
Majesty,  and  for  carrying  the 
duties  therein  menti(Hied  to  the  £.  «.  d. 
said  fund,  and  also  for  (xtnsoli-  605  11 1 
dating  such  of  the  said  annuitiea 
as  are  granted  for  a  certain  terra 
of  years  irredeemable,  with  other 
annuities  granted  by  an  act  pass- 
ed in  the  second  year  of  bis  said 
Majesty's  reign,"  and  also  by  se- 
veral subsequent  acts  of  his  said 
Majesty's  reign,  for  raising  fur- 
ther sums,  and  for  consolidating 
the  same  with  the  said  annuities 
tranferrable  at  the  Bank  of  Eng- 
land, unto  Gilbert  Bnrrington,  of 
the  Stock  Exchange,  gentleman, 
his  executors,  administrators,  or 
assigns.  Witness  our  hands  diia 
22nd  June  1820. 

"  '  Witness  W.  Marsh  &  Co., 

»  *  H.  Percivall.  Attonues. 

(Signed)  H.  Fauntleroy,  attorney 
to  Edward  ^necf  ana 
Josias  Hmry  Stracey, 
survivors  in  a  jdnt  ac- 
count with  H.  Straday.' 
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"  *  I  do  freelj  and  Tdnntarily  accept 
the  above  interest  or  share  transferred 
to  me. 

"  *  Witnefs.' 

"  That  the  power  of  attorney  under 
which  the  said  entry  was  made,  was  not 
executed  by  Sir  Edward  Stracey  and  Josias 
Henry  Stracey,  or  either  of  them,  but  that 
the  signatures  to  the  said  power  of  attorney 
pmrportii^;  to  be  the  signatures  of  the  said 
Sir  Edward  Stracey  and  Joaias  Henry 
Stracey  were  forged;  and  that  the  said 
Henry  Fauntleroy  had  not  any  autiiority 
from  them,  or  either  of  them,  to  make  any 
such  transfer ;  and  that  the  said  Sir  Ed- 
ward Stracey  and  Josias  Henry  Stracey 
did  not  nor  did  either  of  them  ever  autho- 
rise or  request  the  Governor  and  Company 
of  the  Bank  of  England  to  make  any  trans- 
fer of  the  said  sum  of  605/.  Us.  id.  in  the 
said  stock  called  Long  Annaities,  or  any 
part  thereof,  until  the  request  and  refusal 
hereinafter  mentioned — ^That  an  entry  was 
thereupon  made  in  one  of  the  ledgers  of 
the  Governor  and  Compamr  of  the  Bank 
of  Eiwland,  by  which  Sir  Edward  Stracey 
and  Josias  Henry  Stracey  were  debited 
with  the  said  sum  of  6051.  lis.  id.  Long 
Annuities,  and  credit  was  given  to  the  said 
Gilbert  Burrington  for  the  said  sum  of 
605/,  lU.  2d.  in  the  said  stock  ;  and  that, 
from  that  time,  the  said  Sir  Edward  Stracey 
and  Josias  Henry  Stracey  ceased  to  have 
credit  for  any  sum  in  the  said  stock  called 
Long  Annuities  in  the  said  ledger,  and  that, 
from  that  time,  their  account  with  the 
Governor  and  Company  of  the  Bank  of 
England  was  closed  in  the  said  ledger; 
and  that  no  dividends  on  the  said  stock 
were  applied  for  or  received  by  the  said 
Sir  Edward  Stracey  and  Josias  Henry 
Stracey,  or  either  of  them,  in  respect 
thereof*  after  the  month  of  April  1820, 
nor  has  any  dividend-warrant  on  that  iden- 
tical sum  of  stock  separate  from  other 
stock  since  been  made  out  or  paid — That, 
since  the  SSrd  day  of  June  I8S0,  very 
numerous  transfers  of  Long  Annuities,  of 
sums  both  great  and  small,  have  been  made 
to  and  by  the  said  Gilbert  Burrington, 
which  have  been  debited  and  credited  to 
him,  and  that  the  said  sum  of  605/.  Hs,id, 
Long  Annuities  has  thereby  become  blend- 
ed ami  mixed  with  other  atocka  standing  in 


the  said  ledgers  in  the  latd  Gflbert  Burring- 
ton's  name,  and  has  been  transferred  and 
assigned  by  him ;  and  that  it  is  not  possible 
to  distinguish  the  account  to  the  credit  of 
which  the  said  Long  Annuities  stand  whicli 
were  so  carried  to  the  credit  of  the  said 
Gilbert  Burrington,  and  debited  to  Sir 
Edward  Stracey  and  Josias  Henry  Stracey 
as  aforesaid — That  Sir  Edward  Stracey 
and  Josias  Henry  Strscey  did  not  consent 
to  and  had  not  any  knowledge  of  the  above 
entry  haviiw  been  made  in  the  month  of 
June  18t0,  m  the  transfer-book  of  the  Go- 
vereor  and  Company  of  the  Bank  of  Eng- 
land—That Josias  Henry  Stracey  was  a 
partner  in  the  said  banking-house  in  Ber- 
ners-street  which  carried  on  business  under 
the  firm  of  Marsh  &  Co.,  and  the  business 
of  which  house  the  said  Henry  Fauntleroy 
chiefly  managed — That  Marsh  &  Co.  kept 
an  account  with  Martin,  Stone,  &  Co., 
bankers,  in  the  city  of  London,  in  the  usual 
way  of  a  banker's  account,  and  that  a  pass- 
book went  from  one  house  to  the  other 
from  time  to  time  according  to  the  usual 
practice  between  bankera — That  Marsh  & 
Co.  kept  a  book  called  a  house-book,  in 
which  corresponding  entries  to  those  in  the 
pass-book  ought  to  have  been  made  ;  and 
that,  in  the  due  course  of  business,  the 
pass-book  and  the  house-book  of  Marsh 
&  Co.  ought  to  have  corresponded — That 
the  house-book  was  in  constant  use  in  the 
banking-house  of  Marsh  &  Co.,  and  that 
the  pass-book  was  frequently  brought  thi- 
ther from  the  house  of  Martin  &  Co. ;  and, 
when  it  was  at  the  banking-house  of  Marsh 
&  Co.,  that  the  said  Henry  Fauntleroy  kept 
the  same  generally  locked  up  in  his  own 
desk — That  the  said  Henry  Fauntleroy  was 
permitted  by  the  other  partners  to  cmduct 
the  greater  part  of  the  business  of  the  said 
banking-house  without  their  interference ; 
that  they  were  not  men  of  business ;  that 
they  had  no  knowledge  of  book-keeping ; 
that  they  reposed  great  confidence  in 
Henry  Fauntleroy ;  and  that  the  said  Henry 
Fauntleroy  made  very  many  false  entries 
and  omissions  in  the  house-book,  so  that 
the  same  did  not  correspond  with  the  pass- 
book in  many  instances ;  that  the  said 
Henry  Fauntleroy  paid  into  the  hands  of 
Martin  &  Co.,  and  drew  out  of  their  hands, 
considerable  sufns  which  appear  respec- 
tively in  the  pass-book  but  not  in  tha 
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hoQK-booki  mad  alio  nude  verj  muiy 
other  false  eotriet  in  the  othw  books  of  th« 
firm,  without  the  knowledge,  and  in  fraud 
of  his  partners,  to  a  la^  amount — That, 
on  the  SSrd  of  Jane  1820,  the  sud  Henry 
Fauntleroy  ordered  one  Thomas  Butter- 
field  Simpson,  a  stock- broker,  to  sell  out 
tlie  sun  of  605/.  \  id.  Long  Annuities 
described  as  standing  in  the  books  of  tbe 
Governor  and  Company  of  tbt  Bank  of 
England,  in  the  names  of  Edward  Straoey, 
of  Parliament-street,  esq.  and  Jostaa  Henry 
Stracey,  of  Bemers-street,  esq.,  survivors 
in  a  joint  account  with  Hardinge  Stracey, 
late  of  Lmc<rfn*s-ian,  deceased ;  and  that 
the  said  Thomas  Buttcrfield  Simpson  soU 
the  same  to  Gilbert  Burringt<m  for  the  sum 
ef  10,786/.  10«.  Id.,  which  aum  he  received 
from  the  said  Gilbert  Borrington ;  that, 
according  to  the  course  of  business  between 
the  said  I'farnnas  Butterfield  Simpson  and 
the  said  Marsh  &  Co.,  the  said  Thomas 
Butterfield  Simpsonallowed  the  said  Marsh 
&  Co.  one  half  of  the  usual  commission 
when  employed  by  them  to  effect  sales,  and 
upon  the  w»  side  he  allowed  one  half  of 
the  commission ;  and  that  the  said  Thomas 
Butterfield  Simpaoa  paid  the  sum  of 
10,778/.  ISs.  lOd.,  beii^the  aaiount  of  the 
snm  ao  mnred  by  htm  from  the  aaid  Gil- 
bert BurringtoB,  dedacting  one  half  the 
usual  Gomnrianon,  by  a  ehe^|ue  payable  to 
the  aaid  Henry  Fauntleroy,  mto  the  hands 
of  Messrs.  Martin  &  Co.  to  tlie  account  of 
Marsh  &  Co. — That  no  entry  waa  made  at 
any  time  of  the  said  sum  of  1 0,7  78/.  1  $*.  lOd. 
in  the  house>book  or  any  other  books  of 
Marsh  &  Co.,  but  only  in  the  pass-book  of 
that  firm  with  Martin  &  Co. — That,  on  the 
16th  of  September  182i,  in  consequence 
of  tbedisoovery  of  the  forgeries  of  the  said 
Henry  Fauntkroy,  Marsh  &  Co.  became 
bankmpta— That,  from  the  month  of  April 
18t0,  np  to  the  date  of  the  aaid  brak- 
mptcy,  MMries  were  made  in  the  boi^ 
of  Marsh  &  Co.,  by  which  Mrs.  Stracey 's 
account  was  credited  with  the  atnoants 
of  the  dividends  on  the  said  sum  of 
606/.  1 U.  2d.  in  the  said  stock  called  Long 
Annuities,  as  it  had  previously  been,  and 
as  if  those  dividends  had  been  regularly 
received  from  time  to  time;  and  thataoch 
entries  were  all  made  in  the  handwrittog 
ef  the  said  Henry  FaunUeroy ;  and  dnt* 
at  the  date  of  the  said  bankniptegr>  then 


was  a  balanee  of  between  600/.  and  7901- 
in  tbe  boaku  of  Marsh  &  Co.  in  laroor  of 
Mrs.  Straci^— Tliat,  after  the  bankruplqri 
Sir  Edward  Stracey  made  api^ieation  to 
the  Governor  and  Company  of  the  Bank 
of  &i^and  respecting  the  aaid  stun  of 
60(/.  1 U.  id.  interest  or  share  in  the  aaid 
stock  called  Long  Annuities,  and  that 
thereupon  the  fi>llowing  letter  was  written 
by  the  attornies  of  the  Governor  and  Com- 
pany of  the  Bank  of  England  to  the  bImb* 
tiffs,  and  settt  le  the  aaid  Sir  £dward 
Stracey 

«  *  ^ew  Bank  Buildii^ 
4th  Dec.  1824. 

"  •  Oeotkaatn,  —  Tha  Govermm  and 
Directors  of  the  Bank  of  England  have 
had  under  their  otmsideratioo  yonr  elain 
to  have  6061,  lit.  id.  per  annum  Long 
Aomities,  which  formerly  stood  in  your 
name,  r^rfaced.  They  find,  ^>on  inqiury, 
that  the  Mode  in  question  was  a^  and 
transferred  in  your  nanus  by  one  of  the 
partners  in  the  late  firm  of  Marsh,  Stracey, 
&  Co.,  and  that  the  produce  of  the  atodc 
was  paid  into  the  funds  of  M^ra.  MarsK 
Stracey,  &  Co.  You  have,  thcrefete,  aa 
tlia  Budc  is  adviacd,  a  right  to  prave  the 
aaoont  received  on  your  aooeunt,  sad 
reeetve  a  dividend  upon  that  proof,  nodcr 
Menrs.  Marsh,  Stracey,  &  Co.'s  comnis- 
simi ;  and  we  are  directed  by  dM  Governors 
and  Directors  to  request  that  such  proef 
may  be  tendered,  and  enforced  by  petition 
if  it  should  not  be  admitted  by  the  com- 
missioners :  after  which  the  Bank  will  be 
rasdy  to  replace  the  amount  of  your  stock 
so  scdd,  upon  having  an  assignment  o£  your 
proof;  and  the  dividenda  on  the  stock  aa 
replaced,  which  accrued  subsequent  to  the 
latest  period  at  which  they  were  credited 
to  you  by  Messrs.  Marsh»  Stracey.  &  Co., 
mil  also  be  paid  to  yon. 

"  *  We  beg  to  add  that  wa  are  ready  la 
aflfbrd  you  ioformatisn  and  atsistaBea  aa  la 
the  evidence  by  whic^i  yonr  right  to  prove 
will  be  eaubliahed. 

«  •  We  are,  &c, 

"  '  Freshfield  &  Kaye.' 

*  Edward  Stracey,  esq.,  and 
Josias  Henry  Stracey,  esq. 
avrvi  vora  af  Hardii^  ■Stra- 
ng, eaq.,  decaaaed.' 


Digitized  by 


TRINITY  TERM, 


9S9 


"And  which  letter,  on  the  baek  thereof, 
was  ftddresBed  as  follows — '  Edward  Stn- 
cey,  esq.,  and  Joaias  Henry  Straeey,  esq. 
To  the  csre  Edward  Straeey,  esq., 
G^at  Oeorge<4treet' — ^That,  on  the  Alst 
day  of  May  1825,  the  Governor  and  Com- 
pany of  the  Bank  of  England  paid  Sir  Ed- 
ward Straeey  the  sam  of  605/.  lli.  2d,  on 
his  signing  and  entering  into  the  following 
receipt  and  agreement : — 

*'  *  SI  St  of  May  1 895.— Received  of  the 
Governor  and  Company  of  the  Bank  of 
England  the  sum  of  U$.  id.t  being 
the  amount  of  payments  which  would  bave^ 
been  made  to  me  for  the  two  half  years,  on 
the  1 0th  of  October  and  0tb  of  April  last, 
on  605/.  111.  id.  Long  Annuitiet,  if  that 
atopk  had  not  been  transferred,  as  I  all^ 
H  to  have  been,  widHWt  any  legal  anthori^ 
fW»m  me. 

"  *  I  say,  received  the  same,  without 
prgndtce  to  my  right  to  prove  for  the  pr«M 
dace  of  the  said  stock  under  Marsh  &  Co.'s 
commrssion,  or  my  ri^t  to  claim  to  have 
the  said  stock  replaced  by  the  said  Go- 
vernor and  Company.  And  I  hereby  en- 
gage, if  the  said  debts  should  be  decided 
by  a  court  of  law  to  be  proveable,  when 
required  by  the  said  Governor  and  Com- 
pany, to  tender  a  proof  to  the  commis- 
sioners under  the  bankruptey  of  Marrii  & 
Co.,  m  respect  of  the  produce  of  such 
stock  Sfrfd  out  by  them;  and,  in  ease  audi 
proof  shall  be  rejected,  to  enforce  the  same 
by  petition,  at  the  expense  of  the  said  Go- 
vernor and  Company. ' 
"  •  E.  Straeey,  and  for  J.  H.  Straeey, 

Survivors  of  Hardii^  Straeey,' 
«  '  £605  11*.  id: 

**  That,  on  or  about  tlie  l«th  of  May 
lSi9,  Sir  Edward  Straeey  and  Joaias  Henry 
Straeey  applied  to  the  Governor  and  Com- 
pany of  the  Bank  of  England  to  transfer  a 
part  of  the  said  sum  of  605/.  I U.  Xd,  Long 
Annuities,  and  that  thereupon  the  attmnies 
for  the  Governor  and  Company  of  the  Bank 
of  England  wrote  and  sent  to  Sir  Edward 
Straeey  and  Josias  Henry  Straeey  a  letter 
whereof  the  following  is  a  copy  : — 

"  •  Gentlemen, — Having  been  informed 
by  the  officers  of  the  Bank,  that  an  appli- 
cation waa  made  on  your  behalf  to  transfer 


800/.  odd.  Long  Annuities,  from  the  names 
of  Sir  Edward  Straeey  and  Josias  Henry 
Straeey,  survivors  of  Hardinge  Straeey, 
we  beg  to  suwest,  that,  before  any  ap[di- 
eation  is  made  relative  to  the  stock  trana- 
ftrred  in  the  year  1820  under  an  authority 
slleffed  to  have  been  foiled,  yon  sbonld 
tender  to  the  oommisskmers  the  proof  en- 

Saged  to  be  made  by  you  on  the  estate  of 
f  arsh  &  Co.  in  mpeot  of  the  proceeds  of 
that  stock.  We  are  satisfied  that  it  is  equally 
important  to  all  pardes  in  this  case  to  re- 
duce as  much  as  possible  the  litigation 
necessary  to  an  adjudication  on  the  con- 
flicting claims.  We  confidently  expect  that 
those  mnst  be  disposed  of  berore  the  vaca- 
tion, if  the  meaanres  now  in  progress  ar« 
aUowed  to  go  on ;  bat,  if  proceedings  are 
a^pted  against  the  Bank,  the  delay  and 
expense  will  be  inoreiaed  in  a  degree 
which  it  is  serious  to  contemplate.  We 
feel  that  the  delay  which  has  taken  place 
must  have  been  most  irksome  to  all  parties ; 
and  it  has  been,  no  doubt,  purposely 
created  by  the  i^nts  of  the  assignees, 
with  a  view  to  exhaust  the  patience  of  the 
claimants.  We  should  regret  that  they 
succeeded  in  this,  when  the  transaction  is 
so  near  a  close ;  particularly  aa  no  means 
have  been  spared  by  the  rank-  to  render 
the  delay  as  little  inconvenient  as  possible 
to  the  parties.  If  proceedings  are  adopted 
against  the  Bank,  they  wul  necessarily 
avail  themselves  of  every  defence  within 
their  power,  though  they  will  reluctantly 
enter  such  a  contest. 
"  *  We  have  the  honour  to  be,  ftc. 

"  '  Freshfield  &  Son, 
"  *  New  Bank  Buildings, 
•*'iethofMay  im.I 
'  Messrs.  Sir  Edward  Straeey,  hart, 
and  Joaias  Henry  Straeey,  esq.' 

"  That,  on  the  2«th  of  May  1689,  and 
after  the  death  of  the  said  Mrs.  Straeey, 
Git  Edward  Straeey  and  Joaias  Henry 
Straeey  woUd  to  one  Ealand  Ald«r  the  aon 
of  802/.  15«.  7d.  of  the  aaid  stock  called 
Long  Annuities,  for  the  sum  of  5,885/. 
5s.  id.f  which  they  received  from  the  said 
Ealand  Alder  ;  that,  on  the  aame  day.  Sir 
Edward  Straeey  and  Josias  Henry  Straeey, 
together  with  the  said  Ealand  Alder,  went 
to  the  Bank  of  England  and  required  the  , 
Governor  and  Company  of  the  Bank  of 
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England  to  transfer  into  the  name  of  the 
said  Ealand  Alder  the  said  sum  of  SOii. 
15a,  7d.  of  the^BBid  stock  called  Long  An- 
nuities, as  and  for  part  of  the  said  sum  of 
605/.  1  Is.  id.  Long  Annuities,  and  the  said 
Ealand  Alder  at  the  same  time  offered  to 
accept  the  same ;  but  that  the  Governor 
and  Company  of  the  Bank  of  England  re- 
fused to  make  such  transfer,  and  stated 
that  there  was  not  the  sum  of  302/.  1 5t.  7d. 
Long  Annuities  in  the  names  of  Edward 
Stracey  and  Josias  Henry  Stracey,  sur- 
vivors of  Hardtnge  Stracey — That  Sir  Ed- 
mird  Stracey  and  Josias  Henry  Stracey 
afterwards  bought  and  caused  to  he  trans- 
ferred to  the  said  Ealand  Alder  a  sum  of 
»0'^L  I5s.  7d.  in  the  said  stock  called  Long 
Annuities,  in  pursuance  of  the  said  sale  so 
made  to  him,  for  which  sum  Sir  Edward 
Stracey  and  Josias  Henry  Stracey  paid  the 
sum  of  5,92Sl.  Zt.  Sd. ;  and  that  Sir  Ed- 
ward Stracey  and  Josias  Henry  Stracey 
thereby  sustained  a  loss  of  S7l,  16t.  1  Id., 
being  die  difference  between  the  said  stfnia 
of  5.923^  2a.  Sd.  and  5,885/.  5a.  4d..  toge- 
ther with  the  amount  of  the  commission 
paid  by  them  to  their  broker  on  the  said 
transaction,  amounting  to  7L  7s. — That 
there  was  negligence  on  the  part  of  Josias 
Henry  Stracey,  arising  from  want  of  know- 
le^e  of  business." 

The  damages  were  assessed  at  4BL 
Sf.  lid 

The  case  came  on  for  argument  in  Easter 
term  last. 

Mr.  Serjeant  Spanitie,  for  the  plaintiffs, 
contended  at  considerable  length — 

First,  that  the  stock  in  question  was  an 
incorporeal  hereditament,  incapable  of  dis- 
seisin ;  as  to  which  he  cited  tVildnum  v. 
midman{l\  Bracton(2r),  Ju$t.  Itut.{S\ 
Vmnius  (4),  BlackeUme't  Commentariet  (S), 
Co. -Litt.  (fi),  and  LUtkton{7)i  and  he 
likened  this  to  the  case^of  a  copyhold- 
citing  Watkhu  on  CopyhtMa  (8),  uiid  Ztmch 
V.  Fer»€{9)\  and,  to  shew  that  the  act  of 

(1)  9  Vm.  1?4. 
(<)  Book  1.  c.  It. 

(3)  Book  S.  dt  t. 

(4)  PigelBt. 

(b)  Vol.  3.  p.  40;  v<4.  3.  p.  170. 

(6)  144  h. 

(7)  S«.  588,  9. 

(8)  Phm  61,  t. 
<9)  r  filSt.  186. 


the  Bank  in  making  the  transfer  could  not 
operate  to  the  prejudice  of  the  pkintifia' 
right,  he  referred  to  JVodfcv.  OnMaM(IO), 
Hildyard  v.  KeaU  (i  l)i  Harrwm  v.  Pnee 
(12),  Aahln/f.  BlackmUi\S\  and  Dana 
T.  the  Bank  of  England  {\^). 

Secondly,  he  contended  that  the  agree- 
ment set  up  by  the  Bank  as  a  bar  to  the 
plaintiffs*  right  of  action  was  void  for  want 
of  consideration;  that  the  mere  offer  on 
the  part  .of  the  Bank  to  replace  the  stock 
upon  certain  conditions,  did  not  operate  as 
an  accord  and  satisfaction — citing  Cowtym/a 
Digest{\5),  Reniger  v.  Fogo»aa{16),  Pey- 
to^a  ca«e(17X  Onelg  v.  the  Earl  KaU 
(18),  Jtten  V.  Harria  (19),  Jamet  v.  Dmid 
(20) :  and  be  diatinguiahed  the  case  from 
Longridge  v.  Don>iik(JtVh  where  the  set- 
tlement of  a  doubtful  claim  was  held  to  be 
a  good  consideration  for  a  promise  to  pay 
a  stipulated  sum. 

Lastly,  he  contended  that  the  fraud  of 
one,  from  all  suspicion  of  partictpatioo  in 
which  the  rest  of  the  partners  were  dis- 
charged, did  not  give  the  defrauded  party 
a  right  to  prove  under  the  commission  as 

rn  a  claim  against  the  firm — citing, 
parte  Apaey  Ex  parte  Htmttr{tS% 
Ex  parU  /lealon(24X  Ex  parte  Watam 
(25).  and  Emly  v.  Lye  (26). 

Mr,  SeiyeaiU  Taddy,  contrft,  contended 
that  the  plaintiffs  were  never  entitled  to  any 
stock  or  share  in  the  fund  in  question,  bat 
only  to  a  right  to  receive  a  certain  annui^ 
as  government  creditors;  and  be  distin- 
guished this  from  the  cases  cited  on  the 
other  side.  He  farther  contended  that 
the  plaintiffs  were  precluded,  by  the  agxce- 
ment  entered  into  with  the  Bank,  frtm 
aning  until  the  atipulated  proof  had  bea 

10)  8  Mod.  9. 

11)  «  P.WmfcTe. 
(IS)  BimirdiMoD,  SC4. 
(IS)  t  Eden,  t99. 

(14)  8  Binfc.  393i  c.  9  J.  B.  Mooic,  74?; 
3  Lkw  Jouro.  CP.  4. 

(15)  Tit."  Accord."  (B.). 

(16)  PloWea,  1. 

(17)  9  Ilep.79. 

(18)  Dyer,  356  s. 

(19)  t  Lutw.  1537  ;  ■.  c.  1  Lord  Bajn*  1«* 
(to)  7  Term  Rep.  141. 

(Sl)  5  Barn.  &  AM.  lir. 
(H)  3  Bro.  C.C.S65. 
(«S)  1  Atk.  its. 
(S4)  Bock.  386. 
(t5>  S  VM.ft  Ben.  441. 
(«6)  15  Esst,  7. 
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Aeodered  to  die  commkaioners ;  and  that 
the  consent  of  the  Bank  to  abstain  from  liti- 
gation was  a  lufiicient  consideration  for 
that  agreement ;  and  he  cited  Tallock  v. 
Smith  (i7),  to  shew  that  the  action  was 
{vemature,  and  Stoiu  v.  Mar»k{iS),  to 
shew  that  the  dabc  wm  proveable  by  the 
i^aintiffa  under  the  cnniniiiiM  agiiut 
Huah&Ce. 

Mr,  SeiyemU  Sptmtie  wu  heard  in 
le^y. 

Cur,  adt,  PwlL 

The  Lord  Chief  Jtuika  Thidal  turn  de- 
livered the  judgment  of  the  Court : — 

The  deckraUon  in  this  ca*e  is  A«nicd  in 
aocordanee  with  thejudgmentof  this  Court 

S'ven  in  the  case  of  2)an$  t.  the  Bank  of 
nglamdf  in  which  case  it  was  held,  th^ 
the  fnmei  of  property  in  the  funds  stiU 
aemained  die  legal  holder  of  the  stock, 
aDtwhhatanding  it  bad  been  tnuMftrredto 
•Dother  Tirr  naAtx  a  fi»r^ed  power  oS 
■aCtonMy*  AccorcBn^y  thu  deelaratwn 
states  that  the  stock  had  been  in  the  names 
of  the  plaintiffi  in  the  hooks  of  the  Oover- 
nor  and  Company  of  the  Bank  of  England, 
-and  that  no  transfer  of  the  stock  had  been 
made ;  and  alleges  as  a  breach  of  duty  on 
the  part  of  the  Bank,  their  refusal  to 
■nka  and  enter  in  their  book  a  transler  of 
the  plaintiSs  to  a  jrari^aser  of  part  of  the 
alocK.  Ou  Mestion,  and  that  which  has 
bten  principally  aivued  at  the  bar,  turns 
iipoa  the  rule  of  law  laid  down  by  this 
Court  in  die  case  above  referred  to,  and 
iwrolvea  in  ftct  a  re^iearii^  of  that  case. 
It  becoie<  uoneceasaiy,  however,  &r  this 
Court,  upon  the  pneeat  oceuion,  to  give 
any  opinion  upon  the  law  so  declared  by 
the  Court ;  indeed,  as  the  question  is  raised 
upon  the  record,  it  is  more  satiafactory 
that  a  dedaion  in  which  two  of  my  learned 
Brothers  now  sitting  with  me  concurred, 
should  be  mrde  the  subject  of  review  in  an- 
other Court,  where,  in  case  it  becomes  ne* 
■eesiary,  that  question  bu^  be  discussed 
upon  n  writ  of  error.  But  it  becomes  unne- 
cessary on  the  pKtent  occasioa  to  review 
that  judgment,  because  (with  the  execfition 
of     Brother  Bosanquet,  who  was  en^ged 

(t7)  6  BiBff.  339 ;  ■.  e.  8  Lnr  Jonra.  C  J.  54. 
(M)  «  B.6C.651;  ■.e.SD.ftR.rijSLnr 
JsBia.  K.B.  IM  i  1  iU  «i  K.  3M. 
VomrULCF. 


in  the  cause,  and  who  has  therefbre  takefa 
no  part  in  this  discussion,)  we  all  think  our 
judgment  ought  to  be  given  for  the  defen- 
dants upon  another  point  which  has  been 

S resented  for  the  consideration  of  the 
onrt :  for,  it  appears  to  us  that  the  plai»< 
tifis  have,  before  the  commencement  of 
this  action,  entered  into  an  qpreement  with 
die  defendants,  upon  good  consideration, 
under  which  agreement  their  right  of  actioii 
is  suspended  until  they  take  the  proceeding 
which  they  had  bound  themselves  by  su^ 
agreement  to  adopt. 

It  appears  upon  the  special  verdict,  that, 
long  beftnre  the  commencement  of  the  ac- 
tion, the  plaintiflb  had  a{^Ked  to  the  de- 
fendants reapeetii^  the  stock  in  question ; 
end  that,  upon  the  4th  of  December  182i, 
the  solicitor  of  the  Bank  wrote  a  letter  to 
the  plaioti^,  statbg,  in  substance,  that,  if 
they  would  prove  the  amount  of  their  de- 
mand against  the  estate  of Afsssrs.  Ubrsb, 
Stmcey,  &  Co.,  and  mdce  an  ass^mneM  of 
their  prooC  the  bank  would. replaoe  the 
amount  of  the  stock  so  si^d.  It  was  at 
that  time  a  question  of  great  nioety  and 
difficulty,  whether  the  mnk  was  by  law 
liable  to  make  good  this  loss :  so  that  an 
engagement  of  the  Bank  to  replace  this 
stock  without  any  litigation  on  their  part, 
was  of  itself  a  very  valoable  and  important 
concession,  and  a  sufficient  consideration 
to  support  a  promise  by  tbe  plainti£&  that 
Uiey  would  tender,  «id  endeavour  to  en* 
force  their  proof  against  the  bankrupts? 
estate.  But  it  appears  further  that  boA 
parties  ^oeeeded  to  act  upon  die  fiuth  ot 
this  agreement;  and  diat,  on  the  81st  of 
May  ScAlomog,  the  Bank  paid  to  therein- 
tifis  one  year^  annuity  of  this  stod^,  vis. 
605/.  Zd,f  taking  a  receipt  from  the 
plaintifis,  m  which  receipt  the  plaintiffk 
expressly  engage,  if  the  debts  sluul  be  de- 
cided by  a  court  of  law  to  be  proveable, 
to  tender  a  proof  to  die  commissioners 
when  required  by  the  Governor  and  Com- 
pany of  tbe  Bank  of  England. 

The  substance  of  this  contract  appears 
to  us  to  be,  that  the  Bank,  on  the  one  band, 
agree  to  replace  the  stodi,  and  to  pay  the 
intermediate  dividends ;  and  the  plaintiffii, 
on  the  other  hand,  agree,  in  the  first  in- 
stance, and  before  mey  claim  the  stock 
adversely,  to  tender  a  proof  of  dieir  debts ; 
and  diiiagreoBient  having  been  acted  upon 
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by  the  flamtiflb  m  &r  w  to  reoeive  (ue  of 
tlie  eimna]  peymenti  due  upon  this  etodc* 
and  the  pUmtiffi^  although  reqaeited 
thereto,  huTingrefuaed  to  tender  die  prool^ 
we  think  it  would  be  againBt  good  faith  to 
allow  thia  actioa  to  be  maintainable  antil 
the  platntifEs  have  peTf(mned  their  part  of 
Ihe  ilqndatton. 

It  ia  urged  by  die  plainttfi^  tlut,  if  thb 
k  aa  agreenent  on  their  part,  it  mar  be 
the  grmnd  of  an  Mtaon  b^  tba  Bank  to 
ncorcr  dainagea»  but  that  it  is  m  bar  to 
the  present  action.  But  die  i^reement  ia 
mat  ate  up  as  a  perpetual  bar;  it  is  merely 
inaisted  on  aa  an  objection  to  the  actioa 
being  brought  at  the  present  tunc  It  is 
nraed  aa  an  agreonent  by  v^ch  the  plain- 
tin  have  for  a  good  oonsideratton  re- 
strained themselves  firom  suing*  not  per* 
petnaUy,  but  only  until  they  have  first  done 
a  partienlar  act.  And  it  is  not  immaterial 
to  obaerre  that  the-  very  eircunistanee  of 
braging  this  aetion,  if  the  plnntiSs  wer* 
lo  ssecMd  in  it,  woukl  have  the  effect  of 
auldBg  it  iaapraclicAla  for  tfaem  to  keep 
Odr  agnemenc  so  entered  into  with  tli« 
dafeDdanteifivtheplaintitteaBnotyeoover 
m  diis  action,  coeept  by  ettablishmg  that 
they  are  sdU  holder*  of  the  stock  which 
has  been  sold ;  and  if  they  oontinne  auoh 
holdera,  tbey  cannot  Toake  proof  of  any 
debt  under  the  commission. 

Under  these  cureumstanoes,  we  Atnk  the 
defendants,  in  order  to  avc^  eireuiiy  of 
netion,  nay  avail  themaelvM  of  tbis  agree* 
ment  as  a  sospeiuion  of  die  plaintiffs*  ri^ 
to  sue  in  dMunsent  action,  and  dwt  tbey  ai« 
■otconfiBed  to  a  remedy  by  a  orosa  actios 
diercoa.  TbecasoofZouvM^  v.  i)ar* 
wiUe  amiMia  to  us  atroagly  in  favour  of 
the  validity  of  ancb  an  aonement.  Aa 
diis  point  appears  to  ut  to  bein  fiivour  €f 
the  deimdants,  it  becomes  wmecesaary  to 
conaider  the  third  quesdon  raised  by  the 
speeial  verdict;  and  we  therefore,  upon, 
tne  seooad  ground  which  was  urged  in  ar^ 
gument,  give  intenent  ia  this  eise  ibr  the 

■I-Ai.i.ImiiIj 

QBlBflDButa* 


^juwon  a.  omrftr,  sm>  vn 

Juneli,]  fl-I^""^'^ 

C      4.  R*  KTTOII. 

Covenant — In  a  Ua^tf^  ^v**!  eayayworf. 

A  ttnmt  far  Ufe^  rmauHfcr  otw,  Ay  m- 
ianiwre  demttd  to  Me  ^Mmv,  ka  ewctferi^ 
4«.,/or  tkt  tmmfffiJUen  yosra,  itkhmt  mw 
exprett  ctnenant  for  quiel  enji^/limU  Tm 
lextee  wtu  evicted  by  tiut  renavuieT-man,  t^Ur 
•tie  dmU  qftimtmmtfor  li^  ^l^ntht 
expiration  oflMe  term  .-—Held,  tkmttMimm 
couM  ua^  MMBtettt  on  ocfion  q^  eeecMMl 
agattui  the  exeetitor  qJ  the  tenant  far  Ufa  m 
fttptdiif  McAsaielwt. 

The  dedaration  stated,  that  on  the  20  th 
of  November  Iflfll,  by  iaiboSuro  betweea 
J.  R.  Peyton  of  the  oae  part,  andthephdndff 
of  the  other  part-*-«fier  leeitiag  that  the 
plaintiff  had  agreed  with  J.  R;  Peyeon  for  a 
lease  of  Wakeburst  Park  for  the  taiu  of 
iAsen  yean  irem  Manlithiii  bat  paat,  aiib> 
ject  u  tin  eovcnanta  dmninaAsr-coodUMd 

ft  waa  witncasedi  duit,ibrabd  ioooMiA^ 
lation  of-  tbo  rents,  oovenuns,  and  ague 
nents  tbereioaftcr  cMMnbied,  J«'IL(PMtaH 
bad  denUaed  certain  pacnriaM  to  djiejM 
contkining  five  htndred  Mresy  f siri^ 
ject  to  certain  cxfceptioiis  and  riMorvation^ 
-*-habemium  from  the  itth  of  Mateb  I8«f, 
Ibr  fifteen  yean,'  ai  (be  not  of  ML  psr 
ahntim,  clear  of  sA  taBss  except  pooc^ 
ratei ;  which  peer's  ratea  were  to  be  poid 
by  J.  R.  Peyton,  liis  axacaton  or  odnaia^ 
strators,  or  such  other  pereon  or  perMos  m 
should  for  the  dioc  being  be  cndtlod  to  die 
reversioii  and  inbentanca  of  the  said  pMh 
mises:  and  dia  fknuittt  Mmael^  Ui 
eiGecMors,  adminittiatoV9f  otid  OMg^aai  £d 
tberdiy  eovenanti  pron^se,  and  agne  to  and 
with  the  aaid  J.  R.  Peyton,  and  to  and  with 
all  and  every  stich  person  and  persooe  aa 
shoald  fbr  the  tiiDe  being  be  coUtM  to  the 
revertiim  and  iahnitance  of  the  said  pi«- 
mises,  or  any  part  thereof,  fa  nanucr  and 
form  fbliowiag,  that  is  to  say,  that  the 
pkmtiff,  his  eseeutora,  adniiBiBtratora»  or 
ossigns,  should  and  wouU*  ftom  tfine  lo  ttaM^ 
md  at  aU  dmes  during  the  omitiniaanB  of 
Ae  term  thereby  detniaed,  «reU  and  trdy 
hnorcanae  lobo-piMnnlethoaaid 
Peytootbis  beini  ezecutont  or  adnpoiitn- 
lora,  or  tfi  sfidi  other  person  or.ffOtsaoi  aa 
aforeiBid,  die  4M.  yearly '  Mat  9C4Qk^ 
A 
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iMffid  comnt  ntmuy  as  afomud,  apon  tlie 
•eveni  daya  and  timet  and  in  die  maiucr 
tbcreiabtlbn  incDtioaed ;  be  also  covenanip 
ed  BDt  to  cue  dowp,  bp,  top,  itabb  up,  or 
deatroy  any  of  the  trees  thereinbefore  ex- 
ceptedt  or  else  to  pay  tlie  sum  of  SQL  per 
hMdfor  treea  so  lopped,  ta|Tped,  stubbed  up, 
fMX  down  or  destroyed,  to  the  said  J.  Hw 
Peyton,  or  such  other  persoo  or  persons  as 
afijresaid  ;  a  new  fence  was  to  be  made  all 
round  tbe  park,  at  ibe  joint  expense  of  both 
Jesaor  and  tenant,  and  J.  R.  Peyton  was  to 
put  tbe  messuage  on  tbe  premises  into  good 
mid.  tenantable  repair ;  tbe  said  fence,  buikU 
ing-,  and  messuage  were  to  be  thencetbnk 
kept  in  repair  by  the  plaintifi*,  and  J.  R. 
Peyton  was  to  provide  thirty  new  rabbit* 
Kutcbes  for  the  use  of  the  pbiatiff ;  and  k 
was  covenaoted  that  il  should  and  ought  b« 
lawful  for  the  plaintiff  hia  executors,  adaai* 
tt^trators,  or  asaigns,  at  any  time  or  times 
duriog  the  continuance  of  the  term  therelQr 
demised*  to  cut  down  the  luiderwood  that 
VQigbt  be  atanding  and  growing  on  the  de- 
mised premisea,  at  such  age  as  he  or  they 
should  think  fit,  and  take  and  carry  away 
tl>e  same  for  bia  and  their  own  use  and  bene- 
fit ;  and  also  that  he^  the  said  J.  B.  Peytoo, 
hisheirs^execntors,  or  administrators,  or  soch 
Qtbar  person  or  persou  as  aforesaid,  should 
and  would,  at  the  endi  ex|uration,  or  other 
sooQCK  determinatwa  of  the  -said  cUmtse  and 
leaser  pay  th«  plaintiff,  his  exeeutorst  admi- 
nisttators,  ox  assigpa,  for  the  underwood  then 
stan<^ru  aad  growu;^  on  the  demised  pra- 
mises  down  to  the  stem,  and  also  for  tho 
stock  of  rabbits  that  might  tlieo  be  thereon, 
as  tbe  same  should  be  valued  and  appraised 
by  two  indiSerent  persooa,  one  to  be  choaen 
by  each  party,  and,  in  case  they  could  not 
agree,  by  a  third  person  to  be  appomted  by 
them  for  an  umpnre,  wliose  valuation  and 
appraisement  should  be  final  and  conduaive, 
and  tlie  amount  thereof  be  paid  by  the  said 
J.  R.  Peyton,  his  heirs,  executors,  or  aAni- 
nistratora  to  the  plaintiff.'hU  executora,  ad- 
nunistrators,  or  aaugna;  and. that  ^plain- 
tiff entered  into  andupoBthodenMea  pBe- 
nriaes  on  the  SOlh  of  Ifoveniber 
Averment  of  performance  by  the  plainljff 
of  all  diinga  Tn  the  said  mdentture  contained 
on  his  part  and  behalf  K>  bo  performed  &c. 
Breach,  that,  before  and  at  (he  time  of  the 
DMrifcft^  tlio  ndd*  nidenfure,  and  fium  thence 
until  sod  M  tbe  time  of  the  4fatlL  of  ibftiaid 


J.  R.  Peyton,  he,  die  said  /.  R.  PfeytoB*  wAs 
oidy  aeised  of  the  demised  prcmisea  in  his 
.demesne  as  of  freehold  for  the  term  of  Us 
natural  Ufe,  and  was  not  by  law  empowered 
authorized,  or  entitled  to  grant  or  aentse  to 
tbe  plunttff  the  demised  premisea  for  the 
said  term  of  fifteen  years  m  manner  afore* 
said,  or  for  any  period  b^ond  the  lib  of 
the  said  J.  R,  Peyton,  so  as  to  bind  the  per* 
son  entitled  to  the  freehold  of  tlie  demised 
premises,  upon  tbe  death  of  the  said  J,  R* 
Peyton,  or  to  render  such  term  and  lease 
obligatory  upon  such  person  t  that,  whilst 
tbe  plaimiff  was  possessed  of  the  said  tern 
by  the  said  indenture  granted,  to  wit,  on  the 
1st  of  April  1825,  tbe  said  J.  R.  Feyta« 
died,  to  wit,  at  &&,  and  thereupon  the  aaid 
taraa  ended  and  was  detenninea  and  became 
void,  and  one  J.  I.  W.  Peyton  then  and 
there  beeanne  end  was  entitled  to  dm  lie** 
bold  and  iDharitariee  of  the  demiaed  pre* 
ywsea  and  the  poaseanon  thereof,  aad  IsM 
clum  to  aad  demanded  of  the  phintiff  the 
immediate  possession  of  the  aaid  [Mreniise8»  in 
breach  of  the  said  indenture ;  ^trthcreopoi^ 
afterwarda,  to  wit,  ia  Trini^r  term,  ia  the 
seventh  year  of  tlie  reign  of  our  Ziord  dM 
"now  King,  a  certaiir  actios  of  ejcetmeat  wad 
comraflaced  and  prose  rated  by  and  on  the 
behalf  of  the  aeid  J.  I.  W.  Peyton,  wfaerain 
John  t>oo  waa  the  nominal  plmat%  agmel 
the  aaid  iww  plaintiff,  Thomas  Adams^  Sm 
the  leeovery  of  tbe  poaaeanoa.  of  ibn  fn» 
miaes  ao  dcssised  wy  Ae  asid  indeatneof 
that,  on  the  Sttid  of  Deoemker  IfiSd,  aetic* 
was  given  to  the  executors    the  asid  J*  R» 
Peyton,  that  tha  bow  plaintiff  wMdd  bold 
them  zesponaible  for  aU  daaaagcs,  coetii 
losses,  or  expenses  he  might  aasiain-or  iacae 
by  reason     the  aaid  aetioa,  in  At  event  of 
the  plaintiff  therein  succeeding  in  such  ac- 
tion, or  the  said  plaintiff^  Thomas  AdamS;, 
being  therein  interrupted  In  the  possession 
or  eqjoyment  of  ^  said  teneasuMs^  oc  any 
pnt  thereof,  or  evieted  tfassefrees  dudof  din 
nmaiadeiof  theswdtennof  fifteen  ycB» 
under  or  by  vivtae  of  ilMsnid  ^^ecMae^ae 
^  Teaae«  of  aaiy  defect  of  iMa  M  iaefailitt 
ef  the  said.  J.R.  Pejrton  to  greaeAe  said 
leese  to  the  said  plaiatiff  Thanea  Aisms, 
as  aforesmd;  that  (he  dnfoadants  ssfuesd  la 
aettle  such  action-  of  ejertaiiBl  y  thai  tha 
^aiatiff  acoordiogly  defaaded  theaaiii  setinn» 
being  ignorant  whether  J.  I.  W.  Peyton  had 
or  not  fun  rigbl«id.  lid*:  t»  fitnua; 
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thftt.  In  Easter  term  1627,  judgment  was 
recovered  in  the  said  action  of  ejectment : 
hereupon  the  plaintiff  was  forced  to  deliver, 
and  did  deliver  up  the  possession  of  the 
premises  to  J,  I.  W.  Peyton ;  that  the  plain- 
tiff sustained  damage  thereby  for  the  loss  of 
the  enjoyment  of  the  premises,  and  also  did, 
on  the  26th  of  May  1687,  pay  the  damages 
and  costs  sustained  in  the  said  action  of 
ejectment,  amounting  to  the  sum  of  189/., 
as  also  his  own  costs  of  defending  the  said 
action  ;  that,  in  Hilary  term,  1 888,  an  action 
of  trespass  was  brought  by  J.  I.  W.  Peyton 
for  mesne  profits,  and  on  the  SSnd  of  Feb- 
ruary 1828,  the  plaintiff  gave  the  defendants, 
as  executrix  and  executors,  notice  of  such 
action ;  that,  in  Hilary  term,  1 829,  the  costs 
and  damages  reeorered  in  the  last-mention- 
ed action  were  477i.,  and  that  the  plaintiff*s 
own  costs  inenrred  in  the  said  last-mention- 
ed action  were  200A ;  that,  on  the  18th  of 
February  1827,  a  hill  in  Chancery  was  filed 
by  J.  I.  W.  Peyton  to  restrain  the  coinmis- 
aion  of  waste,  and  an  injunction  obtained  ; 
and  that  the  plaintiff  was  hindered  and  pre- 
vented from  cutting  the  underwood  by  rea- 
son of  the  lease  being  determined.  Further 
Iveacb-^that  there  was  a  large  quantity  of 
underwood  and  stock  of  rabbits  on  the  pre- 
mises, which  underwood  and  rabbits  the 
plaintiff  resigned  on  the  premises ;  and  that 
be  was  always  ready  to  appoint  a  proper 
person  to  value  the  underwood  and  rabbits; 
and  on  the  2nd  of  December  1826,  rave 
notioe  to  that  eflbct,  but  that  the  deftiidant 
refused  to  concur. 

The  defendant  pleaded  several  pleas,  to 
which  the  plaintiff  replied,  and  the  defendant 
demurred  to  the  replication, 
i  The  plaintiff  joined  in  demurrer. 

Tbe  case  came  on  for  aigumoit  in  ths 
Course  of  last  term. 

Mr.  SayeaiU  Scrivat,  in  support  of  the 
demurrer,  contended,  diat,  from  the  omis- 
sion of  the  covenant  Sat  quiet  enjoyment  in 
die  leas^  die  demise  amounted  to  no  more 
than  ao  a^Uei  mursnfy,  which,  being  of  ■ 
persons!  nature,  the  breach  must  be  shewn 
during  the  life  of  the  tenant  for  life,  or 
during  the  existence  of  the  estate  of  the 
party  who  makes  it ;  and  he  referred  to  the 
IbUomi^antfaorities-— C9./<i<(.(l)i  Bacon'* 


Abridgment  (i),  Shepkerfi  T<mi:hi<m{i), 
Viner'tAbridgmenl{4\  FUzherbertt  Notm 
Brevium  (5),  WailtvortV*  Cfffiee  of  Exteu- 
tors  (6),  NokesU  etue  (7).  Bragg  v.  Wuc 
man  (8),  Procter  v.  /oAnson  {9%  Ckmjf  t. 
LanglA/  (10),  BlackOone**  Commentmia 
(II),  Hyde  V.  the  Canontt  of  W'mduir{\t\ 
Comyni'g  Digest  (\S),  Year  Book  {H),  mi 
Andrews's  ca«e(15). 

Mr.  Serjeant  Bompas.  contri. — An  im- 
plied covenant  arises  from  the  word  "  de- 
mise," sufficient  to  entitle  the  plaintiff  to 
maintain  the  action ;  or  at  all  events,  enou^ 
appears  on  the  whole  covenants  set  oat  in 
the  declaration,  to  support  the  action  againit 
the  executors.  This  is  not  a  warranty,  bat  a 
contract,  Co.  LiU.(l  6),  ComynisDigieH^lTit 
Moiderv.Taylor{lB).  When  a  man  demiies, 
the  very  act  implies  that  he  has  the  powrrto 
demise.  lnJ%friieffT.£)mcA,(19)  MnJosties 
Littledale  says: — "An  action  of  coveout 
will  lie  by  the  lessee  against  the  lessor  upon 
the  word  "demise"  in  the  lease;  thatwnd 
imports  a  covenant  in  law  on  the  part  of 
the  lessor,  that  he  has  good  title,  and  thit 
the  lessee  shall  quietly  enjoy  dutii^  tbe 
term ;  and  therefore,  if  the  lessee  be  ousted 
during  the  term,  an  action  of  covenant  wH 
lie  by  him  against  the  lessor.**  So,inIggiddeM 
V.  May  (20),  Lord  Eldon  says :  **  There  ii 
a  covenant  for  quiet  enjoyment  under  the 
words  *  granted  and  demised  ;*  a  covenant 
for  payment  of  rent  under  tbe  words 
*  yielding  and  paying;*  and  other  covenanls 
under  other  general  words  in  this  lease.  la 
a  court  of  law,  generally,  the  constmetioa 
ought  to  be  as  to  both  the  express  and  in- 

(S)  Tits.   Corenaat."  (E),** "  Lsasea  ts4  fesas 

ftrjwars.'* 

(S)  Pagnl65,17a. 

(4)  Til.  "  Cownaot.**  (D). 

(5)  Figei  145, 146,  n. 

(6)  PiM^  lt5. 

(7)  4  R«p.  81. 
(6)  1  BnwDl.  tt. 

(9)  S  Brownl.SlS. 

(10)  1  Leon.  179. 

(11)  f  Bl.  Com.  304. 

(13)  Cro.Elis.5M. 

(1»)  Tit."Covtaavt,'*(P>. 

(14)  St  Had.  6.  St. 

(15;  SLeoo.  104}Cio.Elis,fl4. 

(16)  P^;e384(i,a. 

(17)  Tit.  "  CovcwM,*^  (A). 

(18)  Hobsit.  It. 

(19)  SB.&C.I609;  i^e.8l>.fcB.3tti4Uir 
Journ.  K.B.  274. 

(to)  9V«B.StS. 
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pIM  eoTenanta ;  more  particululyt  where 
there  n  but  one  express  covenant:  and 
upon  the  ordinary  sense  it  is  supposed  to 
liKiin  express  covenants  only.  It  was 
Muledi  as  loi^  ago  as  the  time  of  Siderfn, 
tbati  where  a  bond  is  given  generally  for 
performance  of  covenants  in  a  lease,  it  ex- 
tends to  protect  breaches  ofimplied,  as  wdl 
as  express  covenants;  and  if  rent  is  not 
paid,  or  there  is  an  evietioni  the  bond  is 
forfeited  for  iH'each  of  the  two  implied 
covenants  I  have  mentioned.'* 

TIk  learned  Serjeant  then  proceeded  to 
review  the  cases  cited  on  the  other  side. 

Mu  Strjeant  Senoen  was  heard  in  reply. 

Car.  ttia.  mtlt* 

Lord  Cluef  Juttiee  Tmtlai  now  deltvered 
the  judgment  of  the  Court : — 

The  question  in  this  ease  arises  npon  a 
dennrrer  to  the  replication  to  one  of  the 
pleas  of  the  defendant,  which  plea  is  pleaded 
to  the  breach  of  covenant  firstly  assigned  in 
the  declaration,  that  is,  to  a  breach  of  cove- 
nant  for  quiet  enjoyment ;  and,  as  tlie  de- 
fendant insists  that  it  appears  on  the  record 
that  no  action  is  maintainable  against  him  as 
such  executor  on  snch  supposed  breach,  it 
becomes  unnecessary  to  consider  any  of  the 
pleadings  subsequent  to  the  declaration. 

The  question,  therefore,  becomes  this — 
Tenant  for  lifo,  remainder  over,  by  inden- 
ture demises  to  the  lessee,  his  executors, 
fte.,  for  the  term  of  fifteen  years,  without 
any  express  covenant  for  quiet  enjoyment ; 
the  leasee  is  evicted  by  the  remainder-man 
af^er  the  death  of  the  tenant  for  life,  but 
before  the  expiration  of  the  fifteen  years — 
whether  the  lessee  can  maintain  an  action  of 
covenant  against  the  executor  of  the  tenant 
for  life  in  respect  of  such  eviction? 

That  the  word  "  demise"  in  a  lease  for 
years  imports  and  makes  a  covenant  in  hiw 
for  quiet  enjoyment  by  the  lessee,  at  least, 
during  the  eontinuanoe  of  the  estate  out  of 
wMch  the  lease  u  granted,  is  clear  from  all 
the  authorities,  and  is  admitted  by  the  de- 
fenthnt;  but  it  is  contended  on  his  part, 
that  such  implied  covenant  ceases  with  hit 
estate,  as  well  upon  the  ground  that  it  i$ 
rather  in  the  nature  of  an  implied  warranty 
dian  of  an  implied  eovenant,  aa  upon  the 
direct  authority  of  dedded  cases. 
'  If  it  b«d  been  necessary  to  detemunethit 
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case  upon  the  ground  of  distinction  above 
referred  to,  considerable  doubt  would  be 
thrown  upon  such  distinction  in  the  case  of 
a  chattel  real,  by  the  authority  of  Lord 
Coke  (21),  by  whom  it  is  laid  down,  that 
a  warranty  cannot  be  annexed  to  chattels, 
real  or  personal ;  but,  if  a  man  warrant  them, 
the  puty  shall  have  covenant.  We  think, 
however,  it  is  sufficient  to  say,  that  the 
cases  which  have  been  decided  on  the  pre- 
cise point  now  raised,  are  too  strong  to  get 
over.  Such  is  the  case  in  Dyer  (22),  deter- 
mined in  Michaelmas  term,  8  &  9  Elizabeth. 
The  lease  in  that  case,  as  in  the  present, 
was  by  indenture  made  by  tenant  for  life  by 
the  word  "  demise."  The  ouster  in  that 
case,  aa  in  this,  was  by  the  remainder-man 
after  the  death  of  the  tenant  for  life,  and  be- 
fore the  effluxion  of  the  term.  The  action 
in  that  case  also,  as  in  this,  was  an  action 
against  the  executors  of  the  lessor,  to  recover 
damages  for  the  breach  of  coven8nt(78). 
And,  after  two  arguments,  it  was  held  in  that 
case,  by  three  of  the  justices,  "  that  the  exe- 
cutors should  not  be  chained  by  this  cove- 
nant in  law,  because  the  covenant  in  law 
ends  snd  determines  with  the  estate  and  in- 
terest of  the  lessor ;"  also  "  that  no  cause 
of  action  is  given  against  the  testator  in  his 
lifetime."  And,  although  one  of  the  justices 
differed  from  the  rest,  yet  he  admitted,  that, 
if  the  lease  bad  been  by  deed-poll  instead  of 
by  indenture,  he  should  have  a|[reed  with  his 
companions :  a  distinction  whidi  is  not  as- 
sented to  by  the  learned  reporter. 

The  same  principle  is  laid  down  in  Hyde 
T.  the  Canons  of  Windtor,  and  in  the  case 
of  Bragg  V,  Wiseman,  where  covenant  is 
brought  against  the  executor  of  the  hus- 
band upon  a  lease  by  husband  and  wife,  and 
it  is  laid  down,  "  that  a  covenant  in  law 
shall  not  be  extended  to  make  one  do  more 
than  he  can,  which  was  to  warrant  it  as  long 
as  he  lived,  and  no  longer." 

Unless,  therefore,  some  very  strong  and 
insuperable  objection  had  been  raised  to  the 
principle  of  those  decisions  (which  has  not 
been  done  in  the  present  case)b  Uie  doctrine 
of  which  appears  to  have  been  adopted  in 
booka  of  h^^  authority  (24),  we  think  it 

(SI)  Co.  titU101b,384«;  H.&B.ii.93t. 
(tt)  Page  t57,  «. 

(£))  SMtb«  foraof  tlwd»dtntioa~Btsdloe,IMk 
(14)  Amongst  otbeis,  see  Sbeplwrd's  XeodulODSt 
lfl>-Coai.  Dig,  tU.  *•  Cornaat"  (C). 


Digitized  by 


COmV  OF  GOMHON  M£AS: 


mfor  to  adhtrfl  to  them.  And  no  ntjuttis^ 
am  be  occnuoned  1^  this  decision  to  A» 
lesseet  who  iBust  have  known,  from  the  form 
of  the  reservation  in  the  lease,  that  lus  lessor 
was  no  more  than  a  tenant  for  life  ;  but  was 
contented  to  accept  a  lease  wttltout  an  ex- 
press covenant  Sox  quiet  enjoyment. 

It  remains  only  to  notice  one  arguQient 
urged  hy  the  plaintiff;  viz.  that,  although 
the  action  maiy  not  he  maintainable  upon  the 
covenant  to  be  impKcd  from  the  word 
*'  demise,"  yet  that  there  is  a  recital  of  an 
agreement  Ibr  a  lease  Ua  fifteen  years,  and 
tl>at  such  agreemeot  would  of  itself  be  a 
aufficieiit  express  covenant  to  snppwt  the 
Itciion*  But  the  recital  is  not  of  an  i^ee- 
ment  for  a  lease  for  fifteen  years  absolutely, 
but  for  a  lease  for  fineen  years,  *'  subject 
to  the  covenants  tliereinatUr  contained*" 
So  that  the  demise  by  the  indenture  is  the 
completion  and  performance  of  that  agree- 
ment, and  tbe  question  still  turns  upon  the 
lease  itself,  whether  the  lease  contains  sudb 
ground  of  actioii  as  is  coatended  for. 

Upon  the  whole,  therefore,  we  think  that 
there  must  be  judgment  for  the  defendant 
as  to  so  much  of  the  declaration  8s  is  eovw- 
ed  by  the  plea  demurred  to. 

Jutlgimnt  for  the  deJtndaiU 
—  y 

1830.  > 
June  16.  5  W8LSH  tt.  KOSB. 

The  plainilj^  being  dedroiu  of  taking 
apartments  of  one  B.,  a  tenant  qf  the  dejen- 
dant,  the  kuter  promised  him,^  that  **  as  long 
Ml  he  find  B.'s  rent,  he  ( the  defendant. )  -mould 
never  trouble  Aim  or  hie  properti/J'  Tlt^ 
p^uatig'  had  failed  duly  to  pay  the  mltole  of 
Aii  reu/k  hut  lad  tendered  w;  balance  to  B.^ 
nhen  the  defendmnt  distrained  tie  piaiiU^^ 
goadefar  rent  due  to  him  from  B,  The  de- 
JendaM  had  ao  notice  of  this  tender : — Held, 
that  tbedefendafdU  right  tjf  £$trett  mu  not 
takea  •naif. 

This  was  an  action  of  trespass  fiu  break- 
ing and  entering  tlid  plaintiff's  rooms,  &c. 
and  labtog  his  goods. 

The  defendant  pleaded — That  one  John 
Rnrep,  fot  a  long  time,  to  wit,  fb'r  Uw 
tpace  of  one  year  m%  be&rek  and  en.  Ote 


i5th  of  Kovemlwv  Ull9i  aadfteMdmi 

until  and  at  the  said  timea  when  &c.,  held 
and  enjoyed  amongst  other  {wemiiai,  the 
said  rooms  and  apartments,  pig-uy  aod 
yard  in  which  Sic^  aa  tenant  thereof  to  tli« 
•aid  defendant,  under  aud  by  virtue  of  s 
cert^  demise  thereof  theretofore  nude,  it 
end  under  a  yearly  rent  of  l&L,  payabU 
monthly,  that  is  to  say,  on  the  25ih  day  of 
each  aad  every  month  in  tlic  year,  by  sm 
and  equal  portions ;  ttiat,  on  the  ssitl 
of  November  in  the  year  aforessid,  a  la^ 
aum  of  money,  to  wit,  the  sum  of  lOL,  lOt. 
of  Uke  rent  afiiresaid,  for  seven  nwatlH 
ending  oix  the  said  2fith  of  November,  be- 
came and  vras  due  and  payable  from  the 
said  John  Barrett  to  the  said  defendant, 
and  at  the  said  times  when  &c.  was  in 
arreer  and  unpaid  :  wherefore  the  said  de- 
fendant, on  tlw  said  day  when  &&,  did 
enter  into  aod  upon  tbe  said  roomi,  sjort- 
mants,  pig-aty  and  yard,  in  which  &C.,  ud 
took  &c.  &c. 

The  plaintiff  replied — ^Tha^  befiwe  v4 
at  the  time  of  the  applicaiuou  to  the  dffte* 
dantj  and  hie  giving  tlie  aseuiwce  sd4 
making  the  promise  hereinafter  next  noo 
tionedi  the  said  Jobo  Barrett  held  sod  sr 
joyed  certain  premises,  witli  the  anrarte* 
nances,  as  tenant  thereof  to  the  de&iidast; 
and,  that  the  said  rooms  and  apartraeattuil 
yard  in  which  &c,  we»  part  and  parcel  of 
the  said  premises  so  held  aad  eogoyed  by 
the  said  Jolut  Barrett  as  tenant  tuenof  tt 
the  defendant ;  that  tlie  plaioti^  beiog 
minded  and  desitoua  to  take  and  hire  tU 
said  rooms  and  apartieenta  and  yard  is 
which  &c.  of  tbe  aaid  Jdb»  Bamdt 
at  and  under  a  certaw  rent  Uwefiw 

Syable  by  the  plaiauff  to  the  aud  Jobe 
vrett  for  the  same,,  but  bui^  ^pf* 
hensive  that  the  eaid  Jobo  BancU  thai  m 
or  might  tliereitft^r  becomie  indebted  ta^ 
defendant  for  tbe  lent  of  the  whohtof  lU 
premises,  with  the  ^ppurtenanoes,  y^bta/it 
the  said  rooms  aad  apartment  and  ya^ 
\n  wliich  aod  which  the  -pfauotiff  *M 
so  minded  and  desirous  to  him  aad  take  d 
the  faid  John  Barrett,  wece  parts  and  psrod 
aa  aforesaid,,  and  that.  If  the  md  Jeha  Bar* 
rett  was  or  should  become  indebted  t»  tbs 
defendant  for  rent  as  afoieeaid.  the  catdk 
goedSft  and  chattel*  of  bin  the  plB>>jj|| 
which  he  jsoia^  bring  into  and  tn 
mU  mmmm  and  iiTMrtmante  and  nn  ' 
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%9hlch  fte^  if  Ite  hind  aod  todk  the  wm 
of  the  Mtd  iobn  Bamtt,  nrigfat  ba  miatA 
and  taken  by  the  defendant  m  a  diitren  for 
■nj  rent  which  might  be  or  might  become 
dm  md  i*  mrmr  from  the  uid  John  Bar- 
Mlt  to  the  defendant  ibr  rem  of  the  whole 
of  the  |irtmiiet  ao  hdd  by  the  mid  Jdm 
Barrett  aa  icoaDt  thereof  lo  the  defendant 
a*  aforesaid,  and  being  unwilling  to  expoae 
each  faia  cattle,  goods  and  ofaattels  to  be 
taken  aaAdittmafor  aueh  rent  as  lastafoi«* 
aaid,  or  to  become  tenant  to  the  said  John 
Affiett  without  being  assured  and  satiafied 
that  such  liis  cattle,  goodst  and  ahnttels 
would  not  he  taken  aa  a  diatrttsa  for  aach 
rent  M  last  aforeaaid^  before  ba  took  and 
hirtd  the  said  ruomi  and  atiarMients  and 
jard  in  vMdi  &&,  and  bcfon  the  and  tina 
wkm  &e.(  to  wh,  on  the  Sfith  of  May  Ififti^ 
to-wH,  at  &C.,  applied  to  the  defondMt  at 
landlord  of  the  ewd  Jdhn  Barrett  of  the 
iriiolo  of  the  said  premises  whereof  the  said 
lootna  and  apatiwieDts  and  yard  in  wfaidi 
tee^  were  parts  and  parcel  aa  aforesaid,  and 
infoemedihim  that  he  was  minded  and  desi- 
roaa  'to  hire  and  take  the  said  rooms  and 
apartmenta  and  yard  in  which  &c.  of  the 
awd  John  Barrett,  but  was  unwilling  to  do 
e»  if  ha  were  liabl*,  or  hia  cattle,  goods^ 
Hid  dmttels  could  be  taken  aa  a  distress  for 
the  rent  of  the  said  John  Barrett  due  to  tlic 
defendaM ;  wherenpan  thedefoodant  then  and 
Ibara,  btfore  ba  tbo  pbuatiff  took  or  fahred 
Aa  aald  raoms  and  apartmenta  and  ylurd  of 
dm  said  John  Barrett,  and  kng  before  the 
aaid  lira*  when  ftc,  to  wit,  on  &c,  at  &c*, 
Biaared  and  promised  die  plaintiff,  tint,  aa 
long  as  he,  the  plaintiff,  paid  to  the  said 
Jem  Barrett  the  rent  which  should  become 
due  Aiom  him  to  the  said  John  Barrett  for 
iba  said  rooms  and  apartments  and  yard 
wfaicb  ke  was  so  minded  and  desirous  to 
hire  and  take  of  the  said  John  Barrett  aa 
aforesaid,  and  which  were  and  are  the  rooms 
Mtd  apartmenta  and  yard  in  which  &e.,  he 
the  defetident  wtrald  never  troaUe  the 
|daintiff orhispro|Mrtyt  dntbe,  the  |dain- 
tiff,  relying  on  and  eoradii^  in  the  and  as* 
■urance  and  piDmlee  ai  the  defendant,  so 
with  )mn  made  as  aforesaid,  did,  afterwards, 
and  lei^  befon  the  aaid  time  when  &a,  to 
iril»  on  fta,  at  ftc.»  hire  and  take  the  said 
roone  and  apartments  and  yard  in  wMch 
i^kt  m  Mu  parte  md  parcel  ai  ifereBaid» 
<f  ib»  miA^tm  gaiwn,  wd  liama  >iid  it 


the  laid  time  when  &0.  was  tenant  io  ih« 
said  John  Barreu  of  the  same,  and  after  ha 
•0  became,  and  wUlat  he  waa  tenant  to  tfa* 
awd  John  Barrett  of  the  sum,  mid  befova 
the  swd  time  when  ftc.,  to  wit,  on  &c.  lait 
aforesaid,  with  the  tonaent  of  the  said  John 
Barrhtt,  erected  and  made  the  aud  pipsty 
in  tlie  said  yard  in  which &c. ;  that  he,  fur- 
ther relying  on  the  said  assur»ce  and  pro* 
mise  of  the  defendant,  afterwards,  and  ^ng 
before  the  uid  time  when  &c.,  to  wit,  <m 
&c.,  brought  the  said  cattle,  goods  and 
chattels  in  the  aaid  dedaration  meotieoedt 
being  hit  proper  cattle,  goods  and  diatiolak 
into  and  upon  the  add  roome  tad  apart>> 
Bients  and  yard  in  which  &c.  i  that,  before 
the  aaid  tina  when  &&,  and  before  the 
makuw  the  tender  hereinafter  anjenaflt 
he  had  paid  to  the  said  John  Barrett  all  tbt 
tent  whiob  had  hMne  due  and  psynble 
from  him  to  the  aaid  John  Barrett  for  ok 
in  respect  of  the  said  rooms  and  apartmenta 
and  yard  in  which  fifC,  before  the  said  tioM 
when  &o.,  except  a  small  sum  of  moneyi  to 
wit;  the  sum  of  3i/.       of  lawfol  money  of 
Great  Brium,  and  that  always  from  lit^ 
time  the  aaid  sum  of  £/.  IBs.  of  Irene  afoio* 
aaid,  or  any  part  thereof,  became  and  was 
due  and  payable  from  and  by  the  plaintiff 
to  the  said  John  Barrett  hitlmrto,  he  WM 
and  still  is  ready  and  willing  to  have  paid 
and  to  pay  thesame  to  the  leid  John  Banet^ 
and  that  be,  before  Ae  uid  time  when  ftc^ 
to  wit,  on  Sec  ,  at  Sto^  was  ready  and  wiUiiw  t» 
have  pnd,  and  then  and  there  tcoderM  to 
pay  to  tlu  said  John  Barrett  the  aaid  som 
of  »l.  16$,  aa  aforesaid,  to  receive  which  of 
the  plaintiff  the  aaid  Jolm  Barrett  whoUy 
refused ;  and  further,  that,  at  the  aaid  time 
when  Sec.  there  was  not  any  other  or  more 
rent  due  or  payable  frcmi  him  the  plaintiff 
to  the  said  John  Barreu  than  the  said  aum 
of  ti,  15m,  so  tendered  and  o%red|  and  ao 
refused  as  aforesaid  ;  that  be  waa  and  fe* 
tnained  in  the  quiet  and  peaceable  poaaeai 
•ion,  use,  occupaiiooi  and  ei^ynlent  of  tlia 
aaid  rooms  and  ^nrtment^  ^S**9t  ""^ 
yard  in  which  &e.,  aa  tenant  tliereof  to  the 
aaid  John  Barrett,  and  that  the  aaid  oattlc^ 
goods  and  chattels  in  the  said  dedaratiott 
menn'med,  being  the  proper  cattlof  goodf 
aod  chattels  of  him  the  plaintiff,  were  i»  and 
upon  the  said  rooms  and  apartments,  pig- 
sty and  yard  in  which  Sec,  aatU.the  defen- 
dant, at  th«  aaid  tint  wbatt  ft<bt.nf  bit  own 
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wrong,  and  in  breach  of  ^the  said  assuraoee 
and  promise,  did  and  committed  the  trei- 
pasaes  ia  the  declaration  mentioned,  and  in 
and  by  his  said  last  plea  attempted  to  be 
justified,  in  oianner  and  fbrm  aa  the  said 
plaintiff  hath  abova  thereof  eompUined 
against  him. 

To  this  replication,  the  defendant  de* 
murred.    The  plaintiff  joined  in  demurrer. 

The  case  now  came  on  for  argument. 

JIfr.  Serjtmt  E*  Lawei^  in  support  of  the 
demurrer. — ^Thia,  if  well  pleaded,  is  only  a 
oollateral  contract,  which  might  form  tlie 
ground  of  a  collateral  action,  but  cannot 
operate  in  law  as  a  release.  There  is  no 
consideration  fpr  the  contract  stated  in  the 
declacaftion ;  it  was  a  mere  gratuitous  pro- 
mise. At  most,  it  was  a  conditional  con* 
tract  not  to  molest  the  plaintiff  so  loiw  as 
be  regularly  paid  his  rent  to  Barrett.  Tha 
lender,  mw  UaUOt  admits  that  the  rent  was 
BOtpaid;  mhi  o«»<a<  that  the  plaindff  had 
KgiUarl^  pud  all  but  the  sum  tendmd: 
uw  besides,  the  tender  is  not  alleged  to 
liwe  b«en  niadeon  tbeday  the  rent  became 
due ;  nor  is  it  even  stMed  that  the  d^n* 
dant  had  notice  of  the  tender. 

Mr.  Serjeant  Taddy,ciQnVtii. — Theallega- 
iion  in  the  replication  in  substance  amounia 
to  this,  thai  the  defendant  gave  the  plain- 
tiff peimtssioD  to  put  his  goods  on  tlie  pre- 
mises without  their  being  rendered  liable  to 
ft  dntrest.  This  agreement  is  in  the  nature 
of  a  licence,  and  falls  very  much  within  die 
pinciple  of  Webb  v.  PtUenmter(X)t  where 
It  was  held,  that  a  licence  to  ataek  hay  upon 
the  land  was  irrevocable,  provided  tha 
lieencfl  were  for  a  certain  time.  That 
case  was  acted  upon  in  Taylor  v.  Wadn 
(2).  The  replication  in  the  present  case 
is  no  departure  from  the  declaratioo,  and 
is  a  good  answer  to  the  plea.  The  defen* 
dant  by  his  contract  was  estopped  from 
doing  Uiat  which  he  otherwise  might  have 
done.  The  condition  for  the  defendant'a 
forbearance  was  not  that  the  plaintiff  sliould 
pay  the  rent  at  a  given  time.  It  was  not 
Moessary  that  the  payment  should  be  made 
with  all  die  strictness  and  formality  of  a 
payment  of  rent.  The  plaintiff  shewa  that 
all  the  rent  due  firom  hint  to  BanvU  ma 

(1)  Nbw,  71. 


paid  with  the  exception  of  St,  \5t.  and  Att 
that  sum  was  duly  tandared  befim  Ae£h 
tress  was  made. 

Lord  Chief  Juttiet  TmtUtL—bi  tha  em 
4^  JVebbv,  PtOemoMttTt  the  whole  argmnest 
turned  on  the  Ucence.  Tlw  agreeaMot  is 
this  case,  however,  cannot  ojpaau  u  a 
licence,  for  at  the  time  it  was  cntcied  inls 
the  defendant  had  partad  with  die  poue^ 
aioD  of  the  premises  to  Btorctt  Hethnt- 
fore  had  no  anthori^  to  grant  sadi  i 
licence.  Strictly  and  properly,  it  uDoantcd 
to  no  more  than  an  luidertaking  girea  \rf 
the  defendant,  not  to  trouble  the  pbiotif 
or  his  goods,  ao  long  at  be  regularly  psid 
his  rent  to  Barrett.  Without,  therefore, 
mteriag  into  the  queation  as  to  whether  or 
not  tlwre  waa  any  adequate  coniideiarios 
for  this  promise  or  undertakii^,  it  ^iptsn 
to  me  to  be  enough  to.  aay  that  the  coadi* 
tion  upon  wliidi  it  waa  inade  fass  not  bete 
petforroed.  The  pfoniae  was,  that,  **a 
looB  aa  the  pkintiff  paid  to  BanettlhaiM 
which  ahoiud  become  due  fimn  Iub  to 
Barrett,  fae  the  defendant  weoM  imw 
trouble  the  plaintiff  or  his  properly tte 
is,  BO  long  as  such  payment  waa  stnody  and 
regularly  made,  Jo  as  to  enable  Bamtt  le 
pay  the  defendant  hts  rent.  It  appean, 
however,  tltat  the  plaintiff  has  oidy  paid 
rent  up  to  a  certain  pniod.  The  aUegs* 
tion  that  lie  has  paid  all  Iwt  2t  \5t^m 
Uut  be  was  ready  and  willing  to  pvr  thst 
sum,  and  tendered  it  to  Barrett,  is  as 
answer  as  to  the  defendwt ;  at  least,  sol 
unless  it  ameand  that  be  had  astitat 
The  landlord  bad  ft  vested  right  of  dntmai 
Inasnmdi,  therefore,  as  the  re|dieaiioBdMi 
not  atate  that  the  defendant  bad  nodeetf 
the  payment  and  tender,  and  as  the  floe^ 
tion  upon  which  the  promise  was  pomid 
was  not  strictly  (lerfonned,  it  Mens  to  Ml 
that  it  cannot  be  supported. 

Mr^  JuUke  PdrA.—Unless  the  eeiidilitf 
was  com[^ed  with  in  ita  very  terasi  it 
aeeras  to  me  diat  the  landlord  oa^Mttl 
be  deprived  of  his  right  of  distms* 

Mr*  Juttiee  Gatelee  concurred. 

Mr,  Juliet  Bumugh, — 1  am  of 
opbion.   The  conditim  upon  wbidi 
defondsnt's  prossisa  of  forbeamoa  *m 
giv«n,baa  not  been  conpliedmth.  TbasM 
of         T.  Palamoaler  doea  neC  aff^ 
Ibe  liocnov  then  m  fffm  btftn  ^ 
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Jesse  wu  granted ;  tlie  parly  granting  the 
licence  was  entitled  to  the  possession  of  the 
land :  whereas  here,  the  supposed  licence 
was  not  given  until  aAer  the  landlord  had 
parted  with  the  possession  of  the  premises. 

Judgnmtfor  the  defendant. 


ISflO.     \  MITCHELL  AND  OTBEaS  V. 

June  10.  J  HDOHSs. 
Bankrupt — What  jMum      the  Msign- 

A  rwht  hv  hutband  and  wi/e,  m  rigfU  of 
Ae  to  hr'mg  a  vtrit  of  entry  sur  abate- 
ment* fa$U9  ba  the  atnpmmt  to  the  asvg- 
fiees  qf  the  hutband,  on  nit  bankruptcy. 

This  was  a  writ  ofentry.  The  count  was 
as  follows : — 

'*  Charles  Mitchell,  esq**  and  Margaret 
his  wife*  in  right  of  the  said  Margaret,  and 
John  Tarleton,  esq.,  and  Isabella  his  wife,  in 
right  of  the  said  IsabelUt  by  W.  H.  C.  their 
attorney,  demand  against  Lady  Bithiah 
Mugb«,  widow,  finir  stables,  four  other  out- 
fcouses,  and  four  acres  of  land,  with  the 
appurtenances,  situate,  lying,  and  being  in 
the  parish  of  All  Saints  in  the  town  and 
county  of  the  town  of  Soathampton,  which 
they  claim  to  be  the  right  and  inheritance 
of  the  said  Maigaret  and  Isabella,  and  into 
which  the  said  Lady  Bithiah  hath  not  entry 
but  by  one  Mary  Heywood  who  un- 
justly abated  into  the  same  afler  the  death 
of  one  Thomas  Colling'wood,  the  uncle  of 
the  said  Margaret  and  Isabella,  and  whose 
heiresses  they  are,  within  fiAy  years  last 
past ;  and  whereupon  the  said  Charles  and 
Margaret  his  wife,  and  John  and  Isabella 
his  wife,  say  that  the  said  Thomas  was 
seised  of  the  tenements  aforesaid,  with  the 
appurtenances,  in  his  demesne  as  of  fee  and 
pght,  in  time  of  peace,  in  the  time  of  the 
late  King  George  the  Third,  late  King  of 
Preat  Britain,  and  within  fifty  years  now 
last  past,  by  tidiing  the  profits  thereof  to  the 
value,  &c ;  and,  being  so  seised,  the  said 
Thomas,  to  wit,  on  the  2nd  day  of  August 
1780,  at  the  puish  aforesaid  died  so  seised ; 
after  whose  death,  the  said  Mary  wrongfully 
abated  into  the  same;  and  from  the  said 
Xbtfmas  the  right  deacendsd  to  the  sitJ 


Mai^aret  and  Isabella  as  cousins  and  heir- 
esses of  the  said  Thomss,  to  wit,  as  daugh- 
ters and  heiresses  of  one  Alexander  Colling- 
wood,  deceased,  who  was  the  brother  and 
Itelr  of  the  said  Thomas ;  and  into  whidi 
ftc. :  and  therefore,  the  said  Charles  ami 
Margaret,  in  right  of  die  said  Margaret, 
and  the  said  John  and  Isabella,  in  right  of 
the  said  IiabelU,  bring  sui^  ftc." 

The  tenant  in  her  Jijth  plea  alleged — 
That  the  said  John  Tarleton,  before  and  on 
the  18th  day  of  April  1815,  and  from  thence 
continually  until  the  suing  out  the  commis- 
sion ofbankrupt  thereinafter  mentioned,  was 
a  merchant,  dealer  and  chapman,  and  during 
all  that  time  did  use  and  exercise  the  trade  of 
a  merchant,  by  way  of  baigainitig,  exchang- 
ing, bartering  and  cbevjaance,  and  sought 
his  trade  of  living  by  buying  and  selling,  to 
wit,  at  the  town  and  county  afbresaid;  and 
the  said  John  Tarleton  so  using  and  exer- 
cising the  trade  of  a  merchant,  and  seeking 
his  trade  of  living  as  aforesaid,  afterwards, 
to  wit,  on  &c.  last  aforesaid,  at  &c.  afore- 
said, he  the  said  John  Tarleton  became  and 
was  indebted  to  E.  B.,  W.  N.,  I.  H.,  J.  H., 
and  J.  B.,executrix  and  executors  of  the  last 
will  and  testament  of  Daniel  Backhouse, 
deceased,  subjects  of  this  realm,  in  the  sum 
of  fi,333^  6«.  Zd,  of  lawful  money  of  Qreat 
Britain,  fbr  a  true  and  just  debt  due  and 
owinff  from  the  aaid  John  Tarieum  to  the 
said  E.  B.,  W.  N.,  L  H.,  J.  H.,  and  J.  B.. 
as  executrix  and  executors  as  aforesaid; 
and  the  said  John  Tarleton  was  then  and 
there  also  indebted  to  divers  other  persons 
in  divers  other  large  sums  of  money;  and 
the  said  John  Tarleton  being  so  indebted  as 
aforesaid,  and  being  a  subject  of  this  realm, 
and  so  using  and  exercising  the  trade  and 
businessof  a  merchant,  and  seeking  his  trade 
of  living  as  aforesaid,  afterwards,  to  wit,  oa 
the  day  and  year  last  aforesaid,  at  &c.  afore- 
said, the  said  debt  to  the  said  E.  B.,  W.  N., 
I.  H.,  J.  H.,  and  J.  B.,as  executrix  and  exe- 
cutors as  aforesaid,  and  the  said  odier  debti 
beii^  then  and  there  due  and  unpaid  and 
unsatisfied,  became  and  was  a  bankrupt 
within  the  true  intent  and  meaning  of  the 
several  statutes  then  and  still  in  force  con- 
cerning bankrupts  made  and  provided,  some 
or  one  of  them;  and  that  thereupon,  after- 
wards, to  wit,  on  the  22nd  of  June  1815 
afoiesaid,  at  &c  afbresaid,  a  certaia  com^ 
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miinon  of  bankrnpt  under  the  Great  Seal' 
of  the  United  Kiagdom  of  Great  Britain  and 
Ireland,  bearing  date  at  Weitniinster  the 
day  and  year  last  aforesaid,  grounded  upon 
the  laid  several  statutes,  some  or  one  of 
them,  upon  the  petition  of  the  said  £.  B., 
W.  N.,  I.  H.,  J.  H.,  and  J.  B.,  was  duly 
awarded  and  issued  against  the  said  John 
Tarleton,  directed  to  certain  commissioners 
therein  named,  to  wit,  &c.  &c.  ;  by  which 
said  commission  our  Lord  the  King  did 
name,  assign  and  appoint,  constitute  and 
ordain  them  the  said  &c.  &c,  his  special 
commissioners,  thereby  ^ving  full  power 
and  authority  to  the  said  commissioners, 
four  or  three  of  them,  to  proceed  according 
to  the  statutes  in  the  said  commission 
speci6ed,  and  all  other  statutes  in  force 
concerning  bankrupts,  not  only  concern- 
ing the  said  bankrupt,  his  body,  lands, 
tenements^  freehold  and  customary,  goods, 
debts,  and  other  things  whatsoever,  but  also 
concerning  all  other  persons  who,  by  con- 
cealment, claim,  or  otherwise,  did  or  should 
offend  touching  the  matters  in  the  said 
commission  specified,  or  any  part  thereof, 
contrary  to  the  trne  intent  and  meaning  of 
the  same  statutes ;  and  our  said  Lord  the 
King  did  thereby;  command  the  said  &c. 
&c.  to  do  and  execute  all  and  every  thing 
and  things  whatsoever,  as  well  for  and  to- 
wards satisfaction  and  payment  of  tlw  said 
creditors  of  the  said  John  Tarleton,  the 
bankrupt  aforesaid,  as  towards  and  for  nil 
other  intents  and  purposes,  according  to  the 
ordinances  and  provisions  of  the  same 
statuiea ;  and  our  said  Lord  the  King  by 
the  said  commission  commanded  the  said 
&c.  &c.,  or  any  Tour  or  three  of  them,  to 
proceed  to  the  execution  and  accomplish- 
ment of  the  said  commission,  according  to 
the  true  intent  and  meaning  of  the  statutes, 
with  all  diligence  and  effect ;  as  in  and  by 
the  said  commission,  relation  being  there- 
unto had,  will  more  fully  appear :  by  virtue 
of  which  said  commission,  and  by  force  of 
the  several  statutes  concerning  bankrupts, 
the  said  &e.  &c.,  the  major  part  of  the  said 
commissioners  named  in  the  said  commis- 
sion (having  severally  and  respectively,  duly 
taken  the  oath  prescribed  and  appointed  to 
be  taken  by  commissioners  of  bankrupts, 
according  to  the  form  of  the  statutes  in  that 
case  made  and  provided,  and  having  then 
and  dure  oitered  and  kept  a  memorandum 


thereof  among  the  proceedii^  is  dw  aud 
commission),  aiUrwarda,  to  wit,  on  he.,  at 
&c  aforesaid,  did  in  due  form  of  Iiw, 
find  that  the  said  John  Tarleton  had  becoma 
a  bankrupt  within  the  true  intent  and  meaa- 
ing  of  the  statutes  made  and  then  in  force 
concerning  bankrupts,  before  the  date  and 
issuing  forth  of  the  said  commission,  and 
did  then  and  there  declare  and  adjudge  him 
to  be  a  bankrupt  accordingly ;  and  the  said 
Lady  Bithiah  further  said,  that,  afUrwar^ 
and  before  the  commencement  of  this  suit, 
to  wit,  on  &c.,  the  said  John  Tarleton  re- 
maining and  continuing  a  bankrupt,  the  said 
&c.  &c.,  four  of  the  said  commissiooen 
named  in  the  said  commiasion,  by  a  certain 
indenture  of  bargain  and  sale,  then  and  there 
made  between  the  said  &c.  Sic,  the  nisjor 
part  of  the  commissioners  ruimed  and  s»- 
thorized  in  and  by  the  said  commissicni  of 
bankrupt  so  as  aforesaid  awarded  and  tssoed 
against  the  said  John  Tarleton,  of  the  one 
part ;  and  J.  B.  of  &c.,  I.  H.  of  &c.,  and 
W.  N.  of  &c.,  of  the  other  part,  then  and 
there  being  creditors  of  the  said  John  Tarle* 
ton ;  scaled  with  the  seals  of  the  said  Set. 
Sec,  bargained  and  sold  to  die  said  J. 
I.  H.,  and  W.  N.,  their  heirs  and  assigns,  all 
the  freehold  nnd  copyhold  messuages,  lands, 
tenements,and  hereditaments  whatsoever  and 
wheresoever  situate,  lying,  and  being  in  the 
respective  counties  of  Middlescx,LsDcaiier 
and  Northnmbertai>d,  end  elsewhere  in  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land ;  and  also  the  freehold  and  other  mes- 
suages, lands,  tenements,  plantations,  estates 
and  hereditaments,  and  the  negroes  and  other 
slaves,  servants,  cattle,  stones,  stocks,  im* 
plements,  and  other  appurtenances,  situate, 
lying,  and  being  in  the  islands  of  Granada, 
Dominica,  St.  Vincent,  St.  Lucia,  Trinidad, 
or  in  any  other  islands,  parts,  or  pUca  in 
the  West  Indies,  or  in  the  colonies  of  De- 
merara,  Surinam,  Essequibo,  or  any  other 
the  colonies  or  territories  beloi^ing  to  the 
said  kingdom ;  and  all  other  the  real  estate 
lands,  tenements  or  hereditaments  whatso* 
ever,  and  wheresoever  situate  and  beii^ 
whereof  or  wherein  or  whereunto  respefr 
lively  he  the  said  John  Tarleton,  whether  n 
his  own  right  or  as  surviving  partner  of  the 
said  Daniel  Backhouse  deceased,  or  other- 
wise, at  the  Ume  he  the  said  John  Tarleton 
became  bankrupt,  or  at  any  time  sinc^  bsd 
ai^  estate,  right,  titlCi  or  intntMt  in  poi> 
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heauon,  reTernon,  remaioder  or  expectancy, 
or  otherwise  howsoever,  with  their  and  every 
of  tlieir  appurtenances,  and  all  the  estate, 
right,  title,  interest,  use,  trust,  property, 
benefit,  power,  equity  of  redemption,  claim 
and  demand  whatsoever,  both  at  law  and  in 
equity,  of  him  the  said  John  Tarleton,  or  of 
them  the  said  commissioners  by  virtue  of  the 
said  commission,  of,  in,  and  to  the  same 
premises,  every  or  any  part  thereof,  and  the 
reversion  and  reversions,  remainder  und  re- 
mainders, rents,  Issues,  and  profits  thereof, 
and  of  every  or  any  part  or  parcel  thereof ; 
together  with  all  deeds,  evidetices  and  writ- 
ings touching  and  concerning  tlie  same — 
to  hold  the  same  unto  the  swd  J.  B.,  I.  H., 
and  W.  N.,  their  heirs  and  assigns,  to  the 
use  of  them  the  said  J.  B.,  I.  H.,  andW.  N., 
their  heirs  and  assigns  for  ever,  upon  trust, 
nevertheless,  to  and  for  the  several  uses  of 
them  the  said  J.  B.,  I.  H.,  and  W.  N.,  and 
all  other  the  creditors  of  the  said  John 
Tarleton  who  then  had  sought,  or  who  af- 
terwards should  in  due  time  come  in  and 
seek  relief  by  virtue  of  the  said  commission ; 
and  the  said  Lady  BIthiali  further  said,  that 
the  said  bargain  and  sale  was  duly  enrolled 
in  his  Majesty's  High  Court  of  Chancery  io 
England,  and  that,  by  force  of  the  said 
bargain  and  sale,  and  of  the  statute  in  tliat 
case  made  and  provided,  the  said  J.  B,, 
I.  H.,  and  W.  N.,  became  and  were  entitled  to 
all  the  rights  and  interest  of  the  said  John 
Tarleton,  of  and  in  the  said  tenements  with 
the  appurtenances  in  the  said  declaration 
mentioned,  he  the  said  John  Tarleton  pre- 
viously to  the  said  bankruptcy  having  had  by 
the  said  IsabeUa  issue  capable  of  inheriting 
the  said  tenements  with  the  appurtenances: 
and  this,  &c.,  wherefore,  &c.,  if  the  said 
Charles  and  Margaret  his  wife,  and  John 
Tarleton  and  Isabella  his  wife,  ought  fur- 
ther to  have  or  maintain  their  aformid  ac- 
tion thereof  against  her,  &c. 

To  this  plea  the  demandants  demurred 
generally,  concluding  with  the  prayer  of 
I  judgment — "  if  they,  the  said  Charles  and 
Margaret  bis  wife,  and  John  Tarleton  and 
Isabella  his  wife,  ought  to  be  barred  w  pre- 
cluded from  having  or  maintaining  their 
aforesaid  actkm  thereof  against  the  said 
LadyBithiahf&c." 

The  CeuDk  joioed  in  dcmuim* 


Mr.  Serjetmt  Jonett  for  the  demandanta.— 
It  will  be  contended  on  the  other  ude,  that 
the  right  to  bring  a  writ  of  entry  passed  by 
the  assignment  to  the  assignees  of  Tarleton. 
To  establish  this,  it  lies  on  the  tenant  to 
shew  some  estate  or  interest  in  Tarleton  at 
the  time  of  the  bankruptcy,  which  might 
pass  by  tlie  bargab  and  sale,  in  respect  of 
which  such  assignees  might  brin^  a  writ  of 
entry,  Tarleton  had  no  seisin  in  his  own 
right.  His  wife  had  a  right  to  bring  a  writ 
of  entry;  but  even  she  was  not  seised. 
The  abatement  of  Mary  Howard  had  dis- 
placed the  immediate  succession.  Had 
there  been  no  abatement  or  bankruptcy, 
the  only  interest  Tarleton  would  have  had, 
would  have  been  in  right  of  his  wife — that 
which  is  called  in  the  old  books,  a  vicarious 
right.  Tarleton  never  could  himself  have 
brought  a  writ  of  entry.  He  could  not 
even  be  tenant  by  the  curtesy.  Lord  Coke 
say8(l}:  "  A  man  shall  not  be  tenant  by 
the  curtesy  of  a  bare  right."  Suppose 
Tarleton  had  been  attainted,  what  would 
have  been  the  consequence  T  The  Kii^ 
wotdd  not  have  had  the  freehold ;  but  only 
tlie  pernancy  of  the  profits  during  life  or 
attainder :  the  freehold  would  remain  in  the 
wife  (9).  Dame  HaU't  cm  (3),  Afwww*  ^ 
ff^MeArster**  ease  (4).  Can  it  be  aaid  that 
the  assignees  may  take  what  the  husband 
could  not  7  The  case  oT Smith  v.  Ct^ifi), 
may  be  thought  applicable  to  this.  There 
it  was  held  that  the  assignees  of  a  bank- 
rupt might  maintain  a  writ  of  entry  stir 
abatement.  But  the  ground  of  the  decision 
in  that  case  was,  that  the  bankrupt  was  en- 
titled of  his  own  right.  AH  the  cases  pro- 
ceed upon  the  words  in  the  old  statutes 
which  speak  of  property  which  the  bank- 
rupt may  "lawfully depart withall."  What 
interest  bad  this  bankrupt  which  he  could 
lawfully  depart  with  7 

Mr.  Serjeaat  Mtrmttker,  eontrk.— The 
mere  question  is  as  suted,  whether  the  ri^t 
to  bring  a  writ  of  entry  does  not  pass  to  the 
assignees  of  the  bankrupt  by  the  bargain 
and  sale.  The  seisin  of  the  husband  in 
right  of  hia  wife,  is  in  fact,  for  all  efiectual 

<1)  Co.LitLt9  «. 
(8)  Ibid.  351  s. 
(S)  Pknra.MO. 
<4)  S  Ban.  1. 
(5}f  H.&lae.4U. 
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purposes,  the  seisio  of  the  husband.  In 
^mith  T.  Coffiftt  it  was  distinctly  held,  afler 
a  roost  elaborate  argument,  and  deliberate 
consideration,  that  the  assignees  of  a  bank* 
rupt  may  bring  a  writ  of  entry.  Higden  t. 
WiUiamton  (6^  and  Jmton  v.  Afoulwn  (y\ 
shew  that  a  contingent  interest  or  a  possi- 
bility will  pass  to  the  assignees  by  the 
assignmeoi.    The  rule  is  clear. 

Mr.  Serjeant  Jones,  in  reply. — The  de- 
mandants are  not  interested  in  questioning 
the  aiuliority  of  Smith  v.  Coffin,  The  hus- 
bwd  has,  no  doubt,  a  riglit  to  the  rents 
when  received,  but  that  is  the  extent  of  his 
right,  A  lease  for  life  granted  by  a  hus- 
band seised  in  right  of  his  wife,  determines 
on  the  determination  of  tlie  coverture.  In 
Jiigdeti  V.  WilUamton,  the  Lord  Chancellor 
confirmed  the  decree  expressly  because  the 
bwikrupt  himself  might  have  departed  with 
the  interest. 

Cur.  advt  vuU, 

Lord  Chief  Juttice  Ttndal  now  delivered 
the  judgment  of  the  Court : — 

The  point  raised  for  the  ctHisideratioo  of 
the  Court  by  the  defendant's  plea  is  this— • 
whether  the  bankruptcy  of  John  Xarleton, 
the  busbaqd  of  Isabella*  one  of  the  co- 
heiresses named  ia  the  writ,  wluch  bank- 
ruptcy took  place  aAer  the  abatement  made 
upon  the  two  «>-beiresses,  gives  any  right 
to  brbg  a  writ  of  entry  to  his  assignee! : 
br,  if  the  right  to  bring  a  writ  of  entry  for 
any  immediate  estate  of  freehold  14  vested 
in  the  assignees,  it  follows  that  the  deroan- 
daots  cannot  recover  in  the  present  action. 

If  the  writ  of  entry  tur  abatanaU  in  the 
preseat  case  had  been  brought  to  recover 
land  to  which  the  bankrupt  nude  title  to 
himself  by  descent,  in  his  own  right,  there 
cotdd  be  no  doubt,  after  the  decision  of 
the  case  of  Smilh  v.  C<^a,  but  tliat  the 
right  to  bring  such  writ  would  hare  passed 
to  the  assignees  under  the  usual  l>argain  and 
•ais  from  the  oommissionersi  &tr,  aa  that 
ease  has  esublished  that  auch  right  of  entry 
WM  a  hereditament  within  the  meaning  of 
the  Bankrupt  Act,  and  that  it  passed  to  the 
assignees  under  the  general  words  inserted 
in  the  bargain  and  sale,  we  think  the  same 

<6)  B  P..WBS.  ia»* 
(7).tAlk.4ir. 


construction  must  be  put  on  the  presot 
Bankrupt  Act,  notwithstondiDg  the  ominiaq 
of  some  words  in  the  64th  section,  whidi 
are  to  be  found  in  the  previous  acts;  fwwe 
thipk  that  neither  the  extent  nor  the  aatun 
of  the  bankrupt's  property  intended  to  b« 
vested  in  the  assignees  for  the  beneBt  of  lU 
creditors,  is  thereby  in  any  way  limited  oc 
confined.  But  it  is  contended  by  die  ie- 
mandants  tliat  the  title  to  the  land  in  the 
present  writ,  not  being  made  in  right  of 
the  bankrupt,  but  in  right  of  the  wife,  the 
husband  is  joined  therein  for  confonnitj 
only ;  and  that,  in  consequence,  no  right  to 
bring  tlie  action  can  pass  to  the  assignee. 
This  depends  upon  tlie  question,  vhat 
rights  in  the  wife's  estate  pass  to  the  au'^ 
nees  of  the  husband  under  the  commisiim. 
If  the  husband  had  Iwen  actually  seised  of 
this  land  in  right  of  his  wife,  the  assigneet 
would  have  taken,  under  the  bsrnin  uA 
salet  an  immediate  estate  of  freehold  duiisg 
the  coveTture(8).  It  is  unnecessary,  then- 
fore,  to  consider  any  claim  of  the  buihuid 
as  tenant  by  the  curtesy ;  it  is  sufficient 
for  the  present  purpose  to  observe  thit, 
if  the  wife's  seisin  had  been  a  settin  in 
iact,  the  husband  would  have  becoiw 
seised  of  the  freehold  m  ha  right  during 
the  coverture.  If,  then,  such  would  hsn 
been  the  husband's  right,  such  also  mold 
have  been  the  right  of  the  assignees  under 
the  bai^ain  and  sale ;  and,  if  toe  asiigncti 
are'  to  bring  the  writ  of  entry  wheie 
the  abatement  has  been  made  upon  ik 
bankrupt,  in  order  to  recover  the  fis 
which  lie  then  claims  to  be  his  rif^t  snd 
inheritance,  there  seems  every  rcMon,  I9 
analogy,  that,  where  the  abatement  ismsde 
upon  the  wife,  the  right  to  bring  the  writ 
for  the  freehold  which  the  husband  wmU 
become  entitled  to,  sfaoidd  also  pass  to  the 
assignees.  Debts  due  to  the  wife  dm 
and  other  choset  m  actum  beloogii^  to  |be 
wife  before  marriage,  pass  to  the  asa^nea 
under  the  commissioners'  assigmnent,  snd 
are  recoverable  by  tkem  In  dieir  own  nam, 
il/tfef  V.  ^t7liiiifM(9);  and  the  msoBgitai 
by  Lord  Chief  Justice  Parker,  in  deKieriV 
the  opinion  of  the  Court  in  that  eaiet  H 
that.  It  was  the  intention  of  the  bwkrvpt* 

(8)  Cos.  Dig.  tit  *'Cor«rlt)TC,**  (D.li.) 

(9)  iP.WpfbU^- 
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Uw,  "that  the  bvikrapk  bKouM  npt  bo 
trusted  any  more  with  tne  arrangement  of 
his  estate,  but  that  it  should  be  put  into 
Qlher  hands*  for  the  safety  of  the  creditors, 
and  tliat  the  bankrupt  should  have  no  fur- 
ther intermeddling  therewith*'* 

It  is  argued  that  the  demandants  claim  in 
this  writ  the  feeand  inheritance,  and  that  it 
is  impossible  to  contend  that  tlie  ass!;;nee8 
could  ever  claim  the  inheritance,  nhicl)  be- 
longs to  the  wife,  and  in  no  respect  to  the 
husband.  It  may  be  admitted  that  this  is 
thecase;  and,  if  the  inheritance  were  neces- 
sarily claimed,  ami  no  writ  of  entry  could  be 
framed  to  recover  a  freehold  only,  the  infe- 
rence could  be  only  this,  that  no  right  of 
action  could  vest  in  the  assignees  in  respect 
pf  the  abatement  on  the  wife.  But  it  is 
elear  that  the  demandant  in  a  writ  of  entry 
may  claim  the  freehold  only — See  Dyer, 
10],  a,  where  the  count  in  a  writ  of  entry, 
having  stated  the  demandant  to  have  been 
feised  as  of  fee,  was  amended  by  a  state* 
nwnt  llwt  be  waa  aeised  "  ut  de  libero  tene- 
atmto;"  and  tn  Fttxherhert'a  Hatura  Bre- 
vium  (10),  it  is  laid  down,  that,  if  tenant  for 
life  or  tenant  in  tail  be  disseised,  they  ma^ 
sue  a  tvrit  of  disseisin,  but  in  that  writ  it 
shall  not  be  said  qttod  clamat  este  jut  suim 
et  kisred'Ualemsuam,  and  in  his  counc  he  shall 
set-forth  bis  especial  esplees,  &c.(ll).  So 
tl»at  the  argument  that  the  assignees  could 
pot  sue,  because  they  could  not  maintain 
this  writ,  fails  when  it  is  shewn  that  they 
might  maintain  another  better  adapted  to  the 
estate  which  they  would  claim. 

Upon  the  general  ground,  tlierefore,  that, 
in  all  instances  in  which  tlte  assignees  take 
jiny  interest  derivatively  from  the  bankrupt, 
for  the  benefit  of  the  creditors,  they  r-e 
empowered  by  the  Bankrupt  Act  to  sue  in 
.their  own  name,  we  think  tlie  present  count, 
in  which  the  bankrupt  sues  to  recover  in  his 
own  name  and  that  of  his  wife,  land  in 
which  he  would  take  a  freehold  that  would 
forthwith  belong  to  the  assignees,  cannot  he 
.iupported.  Cases  may  occur  in  which, 
fVom  absolute  necessity,  the  husband  must 
be  Joined  in  order  to  recover  the  rights  of 
Uio  wife ;  uppn  those  we  give  no  opinion. 

JudgmMfarr  ik»  d^endaia, 

<tO)  Pag^443,A. 

(It)  See  ibo  Rast  Ent  srs ;  Ca  Eat.  S19. 
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Pleading. — Carritr,  by  waltP^ABegm- 
lien  of  duty  oft 

The  law  implies  a  duty  iit  the  owner  of  a 
vessel^  whether  a  general  ship,  or  hired  for 
the  special  purpon  of  the  voyage,  to  proceed 
without  unnecessary  deviatioii,  in  taa  usual 
and  customary  course. 

The  dejeadant  received  on  board  his  barge 
certain  Ime  of  the  plaintiff's,  to  be  carried 
from  B,  to  R,  The  master  deviated  unne- 
cessarily from  the  usual  and  customary  course 
if  the  voyage,  and  during  such  deviation  en- 
countered a  storm,  in  consequence  of  which 
tlie  lime,  becoming  wetted,  ignited  and  set  fire 
to  the  barge,  whereby  tfut  Ikirge  and  carga 
were  lost : — Held,  that  the  plaintiff  was  en- 
titled  to  recover  the  value  of  the  lime,  on  a 
count  charging  it  to  have  been  the  duty  of  the 
defendant  to  Save  carried  the  lime — **  by  and 
aawding  to  the  direct,  usual,  and  customary 
wmf,  course,  and  passage,  without  any  oane- 
cessary  deviation  or  departure  from,  or  delay 
or  hindrance  in  the  same," 

This  waa  an  action  on  the  case  against 
the  owner  of  a  barge,  for  the  loss  of  goods 
occasioned  by  the  master's  deviating  from 
the  ordinary  course  of  the  voyage. 

The  declaration  stated — That,  thereto- 
fore, to  wit,  on  the  2Snd  January  1829,  at 
liondon  &c.,  the  plaintiff,  at  the  specie) 
instance  &c.  6f  the  defendant,  delivered  to 
the  defendant  on  board  a  certain  barge  or 
vessel  of  the  defendant  called  the  Safety, 
and  the  defendant  then  and  there  had  nnd 
received  in  and  on  board  of  the  said  barge 
or  vessel  from  the  plaintiff,  a  large  quan- 
tity, to  wit,  114^  tons  of  lime  of  the  plain- 
tiff,  of  great  value,  to  wit,  of  tlie  vuue  of 
100/.,  to  be  by  the  defendant  carried  and 
conveyed  in  and  on  hoard  the  said  barge  or 
vessel  from  a  certain  place,  to  wit,  Bewly 
Cliff,  in  the  county  of  Kent,  to  the  Regent  s 
Canal,  in  the  county  of  Middlesex,  the  act 
of  God,  the  King's  enemies,  fire,  and  alt 
and  every  other  dangers  and  accidents  of 
the  seas,  rivers,  and  navintion,  of  what 
nature  or  kind,  excepted,  for  certain  rea- 
sonable reward  to  be  therefore  paid  by  the 
plaintiff  to  the  defendant;  tut  the  said 
barge  or  vessel,  afterwards,  to  wit,  on  &c., 
at  £c,  departed  and  set  aail  on  the  ttid 
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intended  voyage,  then  and  there  havii^  the 
■aid  lime  on  board  of  the  same  to  be  car- 
ried and  conveyed  as  aforesaid,  except  aa 
aforesaid,  and  it  thereby  then  and  there 
became  and  it'as  the  duty  of  the  defendant 
to  have  carried  arid  conveyed  the  said  lime 
on  board  of  the  said  barge  or  vessel  from 
Bewly  Cliff  to  the  Regent's  Canal,  the  act 
of  God  and  such  other  things  excepted  as 
were  above  mentioned  to  have  been  ex- 
cepted, by  and  according  to  the  direct, 
usual,  and  customary  way,  course,  and  paS' 
sage,  without  any  voluntary  and  unneces- 
sary deviation  or  departure  from,  or  delay 
or  hindrance  in  the  same.  But  the  defen- 
dant, not  regarding  his  duty  in  that  behalf, 
but  contriving  and  wrongfully  intending  to 
injare  and  prejudice  the  plaintiff  in  that 
respect,  did  not  carry  or  convey  the  said 
lime  on  board  of  the  said  barge  or  vessel 
from  Bewly  Cliff  aforesaid  to  the  Regent's 
Canal  aforesaid,  although  hot  prevented  by 
the  acts,  matters,  or  things  excepted  as 
aforesaid,  or  any  of  them,  by  and  according 
to  the  direct,  usual,  and  customary  way 
and  pass^e,  without  any  voluntary  and 
unnecessary  deviation  or  departure  from, 
or  delay  or  hindrance  in  the  same ;  but,  on 
the  contrary  thereof,8flerwards,  and  before 
the  arrival  of  the  said  barge  or  vessel  as 
aforesaid  at  the  Regent's  Canal,  the  said 
defendant,  by  one  Jcum  Town,  the  master 
of  the  said  barge  or  vessel,  and  the  agent 
of  the  defendant  in  that  behalf,  to  wit, 
at  &€.,  without  the  knowledge  and  against 
the  will  of  the  plaintiff,  rolnntarily  and  un- 
necessarily deviated  and  departed  from 
and  out  of  such  usual  and  customary  way, 
course,  and  passage,  with  the  said  barge  or 
vessel  so  having  the  said  lime  on  board  of 
the  aame,  to  certain  parts  out  of  such  usual 
and  customary  course  and  passage,  to  wit, 
to  a  certain  place  called  the  East  Swale, 
and  to  a  certain  place  called  Whitstable 
Bay,  and  did  then  and  there  voluntarily 
and  unnecessarily  carry  and  navij^te  the 
said  barge  or  vessel  with  the  said  lime  on 
board  uieieof  as  aforesad  to  the  said 
parts  out  of  such  usual  uid  customary 
course  and  passage  as  aforesaid,  and  delay 
and  detain  the  aaid  last-mentioned  barge 
or  vessel  with  the  said  lime  on  board  there- 
of, for  a  long  space  of  time,  to  wit,  for  the 
space  of  twenty-four  hours  then  next  fol- 
lowing i  and  the  said  barge  or  vessel,  so 


having  the  said  lime  on  board  of  the  same« 
was  by  reason  of  such  deviation  and  de- 
parture, and  delay  and  detention  out  of 
such  usual  and  customary  course  and  pas- 
sage, and  before  her  arrival  at  the  Regent's 
Canal  aforesaid,  to  wit,  on  &c.,  at  &e., 
exposed  to  and  assailed  by  a  great  storm 
and  great  and  heavy  sea,  ukl  was  thereby 
then  and  there  wrecked,  shattered,  and 
broken,  and  by  means  thereof  the  said  Ihne 
of  the  plaintiff  so  on  board  the  said  barge 
or  vessel  as  aforesaid,  became  and  was 
injured,  burned,  destroyed,  and  wholly  lost 
to  the  plaintiff,  to  wit,  at  &c. ;  whereby 
the  plaintiff  lost  divers  great  gains,  profits, 
and  emoluments,  amounting  to  a  large  sum 
of  money,  to  wit,  50t.,  which  he  might  and 
otherwise  would  have  made  thereby,  to 
wit,  at  &c. 

The  cause  was  tried,  before  Lord  Chief 
Justice  Tindal,  at  the  Sittings -at  Guildhall 
after  last  Michaelmas  term.  It  appeared 
from  the  evidence,  that  the  bai^  had  de- 
viated from  the  usual  and  customary  course 
of  the  voyage  in  question,  having  gone  by 
the  East  Swale,  round  the  south  side  of 
the  Isle  of  Sbeppy,  the  shortest  and  most 
usual  course  being  round  the  other  side  of 
the  island  ;  and  that,  whilst  the  barge  was 
in  Whitstable  Bay,  she  encountered  a  storm 
whereby  the  lime  on  board  was  wetted, 
and  igniting  aet  fire  to  the  barge,  whidt, 
with  the  cargo,  was  destroyed.  'The  jury 
returned  a  vndict  for  the  ^aintiC 

Mr.  Serjeant  Taddiff  in  Hilary  term 
last,  obtained  a  rule  msi  for  a  new  trial,  oe 
the  ground  that  the  peril  of  the  sea,  and 
not  the  deviation,  was  the  proximate  came 
of  the  loss.  He  also  moved  in  arrest  of 
judgment,  on  the  ground  that  the  dedar^ 
tion  contained  no  allegation  of  an  agree- 
ment or  undertaking  on  the  part  of  the 
defendant  to  proceed  by  any  paiticnlar 
course — citingAfiuv.AoMrCf(l\aiidi)db 

Mr.  SetjtmU  WHJkt  on  a  fonner  day  h 
this  term,  ^ewed  eause« — ^Whether  or  net 
die  cause  of  the  loss  was  sufficietitly  pvoxt- 
mate,  depends  upon  the  evidence. 
cargo  was  put  on  board  for  the  purpose  ot 
being  carried  from  Btmley  Ctif  to  the 
Regene*  Canal,  It  was  therefore  the  duty 

1)  lZ£art,89. 
S)  1  WUs.f8l. 
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of  the  master  to  proceed  according  to  tlie 
usual  and  ordinary  course.  The  ordinary 
exceptions  of  the  perils  of  the  sea,  &c., 
will  not  protect  the  owner  if  those  perils 
were  encountered  out  of  the  proper  course 
of  the  Toyage.  The  sole  question  isi  whe- 
ther the  loss  occurred  by  reason  of  the 
barge  being  in  a  place  where  the  master 
baa  no  business  to  take  her.  This  was 
clearly  established  by  tlie  evidence. 

It  has  been  contended  that  no  duty  is 
alleged  in  the  declaration,  to  make  the  de- 
fendant  chargeable ;  and  Max  v.  Roberts 
has  been  referred  to.  There,  the  decla- 
ration stated  that  the  defendants,  being 
owners  of  a  ship  at  Liverpool,  bound  on  a 
voyage  from  thence  to  Waterford,  the 
pluntiff  shipped  goods  on  board,  to  be 
carried  upon  the  said  voyage  by  the  de- 
fendants, and  to  be  delivered  at  Waterford 
to  tlie  plaintiff's  assigns,  whereupon  the 

Jlaintin  insured  tlie  goods  at  and  from 
liverpool  to  Waterfora;  that  it  was  the 
duty  of  the  defendants,  as  such  owners,  to 
cause  the  ship  to  proceed  on  the  voyage 
from  Liverpool  to  Waterford  without  de- 
viation :  and  alleging  as  a  breach  of  such 
duty,  their  causing  the  ship  to  deviate  from 
the  course  of  that  voyage,  after  which  she 
was  lost  with  the  goods  ;  and  the  plaintiff, 
by  reason  of  such  deviation,  lost  his  goods 
and  the  beneGt  of  his  policy,  &c. — it  was 
held,  that  the  count  could  not  he  sustainedi 
for  want  of  alleging  that  the  goods  were 
delivered  to  or  received  by  the  defendants 
for  the  purpose  of  carriage,  or  that  they 
had  notice  of  the  shipment,  from  whence 
a  promise  or  duty,  founded  upon  an  a^ne^ 
ment  to  carry  the  goods,  might  be  mfer- 
red ;  and  also  for  want  of  an  allegation 
that  the  defendants  undertook  to  carry  the 
goods  directly  to  Waterford  from  Liver- 
pool ;  for,  though  the  ship's  ultimate  desti- 
nation might  be  Waterford,  yet  she  might 
have  been  first  destined  to  other  places,  on 
a  coasting  voyage.  Here,  there  is  a  dis- 
tinct allegation  that  the  goods  were  put 
on  board  for  the  purpose  of  being  carried 
from  Bmky  Cliff  to  the  Regenr$  Canal, 
and  accepted  by  the  defendant  for  the 
purpose  of  being  carried  on  such  voyage. 
The  loss  is  sufficiently  connected  with  Uie 
came  assigned*   In  Parker  t.  Jamet^S), 

(3)4  C«mpb.11t. 


the  declaration  was  in  equally  geitera! 
teriAs,  and  no  objection  was  made  to  it. 

Mr.  Serjeant  Tttddtf,  in  support  of  his 
rule. — On  the  evidence  given  at  the  trial, 
it  does  not  appear  that  the  loss  was  suf- 
ficiently connected  with  any  duty  on  the 
part  of  the  defendant  to  carry  the  gooda 
by  a  particular  course ;  neitlier  is  there 
any  sufficient  cause  of  action  ^sclosed  on 
the  face  of  the  declaration.  Injure^  causa 
proxima,  non  remota,  spectatur.  What  was 
the  cause  of  this  loss?  The  vessel  en- 
countered a  storm,  whereby  the  lime  was 
wetted  and  consequently  ignited,  and  the 
vessel  and  cargo  burned  and  lost.  How  is 
that  connected  with  the  conduct  of  the 
master  ?  He  took  one  of  two  courses, 
and,  as  the  verdict  finds,  not  the  most 
prudent  course.  The  same  storm  might 
have  overtaken  him  in  either  course.  In 
Powell  V.  LapM  (4),  Lord  Chief  Justice 
Munfield  said — ibe  word  duty  is  intro- 
duced into  this  declaration;  but  let  us  aee 
what  is  meant  by  die  defendant's  duty. 
How  did  he  undertake  any  duty,  except 
by  his  agreement  to  carry  and  deliver  the 

goods  ?  I'he  duty  of  a  servant,  and  the 
uty  of  an  officer,  I  understand,  but  the 
duty  of  a  carrier  I  do  not  understand, 
otherwise  than  as  that  duty  arises  out  of 
his  contract."  Inasmuch,  therefore,  as  the 
defendant's  duty  arises  out  of  the  contract, 
it  must  necessarily  be  limited  by  it.  There 
is  nothing  in  the  declaration  to  shew  that 
the  barge  was  not  going  to  some  other 
place  before  she  proceeded  to  the  Regent'i 
Canal.  As  fihe  plaintiff  has  undertaken  to 
describe  what  the  contract  was,  he  must 
be  limited  to  it.  The  case  of  Jlfox  v.  Ao- 
herU  is  expressly  in  point.  The  same 
words  were  used  in  the  declaration  in  that 
case  that  an  lued  here. 

Cur.  aiv,  mUt, 

Lord  Chief  Jutlke  Tuufn^  now  delivered 
the  judgment  of  the  Court : — 

There  are  two  points  for  the  determina- 
titm  of  the  Court  upon  this  rule — ^first, 
whether  the  damage  sustained  by  the  plain- 
tiff was  so  proximate  to  the  wrongful  act 
of  the  defendant  as  to  form  the  subjeet  of 
an  acdoD — secoodly,  whether  the  deelara- 

<4)  I  NflwII«^S65. 
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Hon  is  sufficient  to  support  the  judgment 
of  the  Court  for  the  plaintiff. 

At  to  the  first  point,  it  appeared  upon 
thiB  evidence  that  the  matter  of  the  defen- 
dant's barge  had  deviated  from  the  usual 
and  customary  course  of  the  voyage  men- 
tioned in  the  declaration,  without  any  jus- 
tifiable cause;  and  that,  afterwards,  and 
whilst  such  barge  was  out  of  her  course,  in 
consequence  of  stormy  and  tempestuous 
weather,  the  sea  communicated  with  the 
lime,  which  thereby  became  heated,  and 
the  barge  caught  fire,  and  the  master  was 
compelled,  fc»  the  preservation  of  himself 
and  the  crew,  to  mn  the  barge  on  shore, 
where  both  Uie  lime  and  the  barge  were 
entirely  lost. 

Now*  the  first  objection  on  the  part  of 
the  defendant,  is  not  rested,  as  indeed  it 
could  not  be  rested,  on  the  particular  cir- 
cumstances which  accompanied  the  de- 
■truction  of  the  barge;  for  it  is  obvious 
that  the  legal  consequences  must  be  the 
tame,  whether  the  loss  was  immediate,  by 
the  sinking  of  the  barge  at  once  by  a  heavy 
tea  when  she  waa  out  of  her  direct  and 
usual  course,  or  whether  it  happened  at  the 
same  place,  not  ua  consequence  of  an  imme- 
diate death's-wound,  but  by  a  connected 
chain  of  cauaei  producing  the  same  ulti- 
mate event.  It  is  only  a  variation  in  the 
precise  mode  by  which  the  vessel  was  de- 
atroyed,  which  variation  will  neeestarily 
occur  in  each  individual  case.  But  the  oh- 
jection  taken  is,  that  there  is  no  natural  or 
necessary  connexion  between  the  wrons  of 
the  master  in  taking  the  barge  out  of  its 
proper  course,  and  ihe  loss  itself;  for  that 
the  same  loss  might  have  been  occasioned 
by  the  very  same  tempest,  if  the  barge  had 
proceeded  in  her  direct  course. 

If  this  amiment  were  to  prevail,  the 
deviation  of  the  master,  which  is  undoubt- 
edly a  ground  of  action  against  the  owner, 
would  never,  or  only  uhder  very  peculiar 
circumstances,  entitle  the  pl^ntiff  to  re* 
cover ;  fbr,  if  a  ship  is  captured  in  die 
course  of  deviation,  no  one  ean  he  certain 
that  she  might  not  have  been  captured  if 
m  her  proper  course :  and  yet,  in  Parker 
V.  Jamei,  where  the  ship  waa  captured 
whilst  in  the  act  of  deviation,  no  such 

Sound  of  defence  was  even  suggested, 
r,  again,  if  the  ship  strikes  against  a  rock, 
or  perithu  by  storm  in  the  otw  course, 


DO  one  can  predicate  fhat  slie  night  not 
equally  have  strudk  upon  another  rock,  or 
met  With  the  same  or  another  sfona,  if 
pursuing  her  right  and  ordinary  voyue. 
The  same  answer  might  be  attemptedto 
an  action  against  a  defendant  who  had  by 
mistake  forwarded  a  parcel  by  the  wroiw 
conveyance,  and  a  loss  had  thereby  ensaeo: 
and  yet  the  defendant  in  that  case  would 
undoubtedly  be  liable. 

But  we  think  the  real  answer  to  the  ob- 
jection is,  that  no  wrong-doer  can  be  al- 
lowed to  apportion  or  qualify  his  own 
wrong;  and  that,  as  a  loss  has  actually 
happened  whilst  his  wrongfutact  was  in 
operation  and  force,  and  which  is  attribot- 
able  to  his  wrongftil  act,  he  cauxM  set 
as  an  answer  to  Uip  action,  the  bare  pow 
hility  of  a  loss  if  the  wroi^ful  act  had  never 
been  done.  It  might  admit  of  a  different 
construction,  if  he  could  ahew,  not  onlr 
that  the  same  loss  might  have  happened 
but  that  it  mutt  have  nappened,  if  tbeaot 
complained  of  had  not  been  done :  but  there 
is  no  evidence  to  that  extent  in  the  presoit 
case. 

Upon  the  objection  taken  in  arrest  of 
judgment,  the  clefendant  relies  on  the  au- 
thority of  the  case  of.  Max  v.  Roberts. 
The  ^rtt  ground  of  objection  upon  which 
the  judgment  for  the  defendant  in  that  case 
was  affirmed,  is  enthrdy  removed  in  the  pK- 
sent  case ;  for,  in  this  declaration  it  is  dis- 
tinctly alleged  that  the  defendant  had  anil 
received  the  lime  in  and  on  board  of  his 
barge,  to  be  by  him  carried  and  coorejred 
on  the  voyage  in  question.  As  to  th^ 
second  objection  mentioned  by  the  learned 
Lord  Chief  Justice,  in  giving  the  judgment 
in  that  case,  viz.  that  there  was  noallegstioo 
in  the  declaration  that  there  was  an  under- 
taking to  carry  Mrectlp  to  Waterfbrd,  it  ii 
to  be  observed  that  this  is  mentioned  as  an 
additional  ground  for  the  judgment  of  the 
Court,  after  one  in  which  it  may  fairly  be 
inferred  from  the  language  of  the  Lord 
Chief  Justice,  that  dl  the  Judges  hid 
i^reed ;  and  which  first  objection  appean 
to  us.  amply  sufficient  to  support  the  judg- 
ment of  the  Court.  We  cannot,  therefore, 
give  to  that  $ecoad  reason  the  same  weight 
as  if  it  were  the  only  ground  of  the  ju^' 
inent  of  the  Court,  and,  at  all  events,  we 
think  there  is  a  distinction  between  the 
laiq^nage  of  dui  record  and  tliat  of  the  csie 
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referred  to.  In  the  case  cited,  the  allega- 
tion was,  that  it  was  the  duty  of  the  defen- 
dant to  carry  the  goods  directly  to  Water- 
ford  ;  but  here,  the  allegation  is,  "  that  it 
was  his  duty  to  carry  the  lime  by  and  ac- 
cording to  the  direct,  usual,  and  customary 
Way,  course,  and  paasage,  without  any  vo- 
luntary and  unnecessary  deviation  and  de- 
parture." The  words  "usual  and  cus- 
tomary" being  added  to  the  word  "direct," 
more  particiuarly  when  the  breach  is  al- 
lied in  "unnecessarily  deviating  from 
the  usual  and  customary  way,"  must  be 
held  to  qualify  the  meaning  of  the  word 
direct,  and  substantially  to  signify  that  the 
vessel  shall  proceed  in  the  course  usually 
and  customarily  observed  in  that  her  voy- 
age :  and  w«  cannot  but  think  Uiat  the  law 
does  imply  a  duty  on  the  owner  of  a  vessel, 
whether  a  general  ship,  or  hired  for  the 
special  purpoae  of  the  voyage,  to  proceed, 
without  unnecesaary  deviation,  in  the  usual 
and  customary  course. 

We,  therefore,  think  that  the  rule  should 
be  discharged,  and  that  judgment  should 
be  given  for  the  plaintiff. 

Hvle  tUtchtarged. 


I8fl0.     )  tOX  AHD  AltOTHXa  «.  OLIVTOH 

June  80.  3     axd  ainiM  OTHsas. 

Joint  Stock  Company — LtabUity  of  share- 
holders. 

A  mere  diartkoider  m  m  mchtaie  joint 
Mioek  eompanfft  who  docM  not  mUrfere  mth 
the  management  of  the  company,  and  hae  not 
iigned  any  deed  or  m  any  way  held  him> 
self  out  as  a  partner  tn  the  concern,  it  not 
liabU  to  be  toed  Jar  debts  contracted  by  the 
company. 

This  was  an  action  of  assumpsit  for  work 
and  labour  done  by  the  plaintiffs,  copper- 
smiths, for  a  certain  joint  stock  company, 
called  "  The  Imperial  Distillery  Company," 
in  which  company  the  defendants  were 
shareholders. 

At  tlie  trial,  before  Lord  Chief  Justice 
Xindal,  at  the  Sittings  at  Guildhall  aAer 
laal  Trinity  term,  the  ftcts  appearing  in 
evidence  were  as  follows : — 

In  the  month  of  March  1825,  the  com- 
pany in  queation  was  projected  by  ceruin 
Vol.  vm.  CP. 


individuals,  wlio  on  the  1 9th  of  that  montli 
met  at  the  City  of  London  Tavern,  when 
directors,  a  clerk, &e.  were  appointed;  and 
the  following  advertisement  was  issued  on 
the  23rd : — 

**  Imperial  Distillery  Company,  capital, 
600,000/. — 12,000  shares,  at  501.  each." 

(A  Ret  enumerating  the  various  officers  of 
the  intended  company,  and  explaining  its 
object,  the  advertisement  proceeded  thus) — 

**  The  aflbira  of  the  company  are  under 
the  management  of  a  board  of  directors. 
The  capital  is  600,000/.,  in  IS.OOO  shares 
of  aol.  each.  A  deed  of  settlonent  will 
be  prepared  forthwith,  which  must  be  exe- 
cuted within  thirty  days  afler  the  same  shall 
be  ready  for  that  purpose  ;  and  every  per- 
son wlio  shall  neglect  to  execute  the  same 
within  that  time,  will  forfeit  all  share  and 
interest  in  the  company.  The  deed  is  to 
conuin  all  such  clauses  and  conditions  as 
the  standii^  counsel  and  solidtors  to  the 
company  shall  deem  necessary  for  carrying 
on  the  business  of  the  company,  and  for 
enforcing  the  observance  and  performance 
of  the  several  rules  and  regulations  to  be 
contained  therein,  or  in  any  bye-law  that 
shall  be  from  time  to  time  made  by  the  di- 
rectors. Application  is  intended  to  be 
made  to  parliament  for  an  act  to  enable  the 
company  to  sue  and  be  sued  in  die  name  of 
one  of  its  officers ;  and  the  said  deed  of 
settlement^  when  settled  and  approved  by 
the  standing  counsel  and  solicitors,  and  the 
act  of  parliament,  when  passed,  shall  be  the 
deed  of  settlement  and  act  of  parliament 
for  managing  tlie  affiurs  of  this  company. 

"  The  ahai«s  will  be  forthwith  altoUed  t 
and,  unUl  officea  are  taken,  all  communica- 
tions are  requested  to  be  made  to  the  direc- 
tors, at  the  City  of  London  Tavern. 

(Signed)     "W.  Laoe,  Secretary." 

The  folIowin||;  form  of  application  for 
shares  was  provided  by  the  company : — 

"  I  reqaest  you  will  insert  my  name  for 
■  shares  of  the  Imperii  Distillery  Com- 
pany, and  I  hereby  engage  to  m^ce  the 
payments  thereon  when  requested." 

The  reply  of  the  secretary  was  in  the 
following  form : — 

"  Sir, — I  am  instructed  by  the  directors 
of  this  company  to  inform  you  that  they 
tK 
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Itave  apportioned  to  you  aharea  of  502. 

each  in  the  sanie,  and  I  request  you  will 
pay  the  deposit  of  5/.  per  sliare  into  the 
hands  of  Messrs.  Bosanquet,  Pitt,  &  Co., 
Lombard-street,  on  or  before  the  28th  inst. 

"  W.  Lane,  Secretary." 

The  scrip-receipt  given  at  the  banking- 
housu  on  payment  of  the  deposits  was  as 
folloivg 

«  N".          to   . 

"  Received  of  the  directors  of  the  Im- 
perial Distillery  Company,  theaum  of  

pounds. 

**  For  Mewn.  Bosanquet  &  Co. 

£     .     .  "P.  S." 

On  tlie  4th  of  July,  letters  were  ad- 
dressed to  the  shareholders  annoancing  that 
the  directors  had  taken  a  counting-liouse  in 
Mark'lane,  and  raakii^  a  caU  of  SI.  per 
•hare. 

On  the  IGtli  of  July,  the  following  notice 
appeared  in  the  London  Gazette  : — 

"  Imperial  Distillery  Company, 
No.  9,  Mark-lane. 

"  Notice  is  hereby  given,  that  the  drrec- 
tors  liavii^  resolved  on  making  a  call  of  Si. 
a  share,  to  be  paid  on  or  before  the  18th 
instant,  and  sUo  on  issuing  shares  in  liea  of 
the  scrip-receipts  ;  the  scrip-holders  are 
therefore  requested  either  by  themselves  or 
their  authorized  agents,  to  attend  at  the 
office  of  the  company,  No.  9,  Mark-lane, 
for  the  purpow  of  paying  to  a  committee  of 
directors  the  tunount  of  the  shares  held ; 
also  fax  the  purpose  of  exchanging  scrip  for 
the  shares,  and  of  s^ing  the  deed  of  set- 
tleoMnt,  wbieh  has  beioi  approved  of  by  the 
standing  coonseland  the  directors.  Slioidd 
it  be  inconvenient  for  any  BGrip-h<^er  to 
attend  for  the  purpose  of  signing  the  deed, 
printed  forms  of  powers  of  attorney  may 
be  procured  at  the  office,  empowering  per- 
sons to  execute  the  deed  for  them,  it  being 
deterniioed  by  the  directors  that  do  scrip- 
holder  can  receive  shares  for  scrip  until  be 
has  first  signed  the  deed  of  settlement; 
and  no  scrip  can  be  exchanged  for  shares 
after  Monday,  the  18th  mslant. 

«  W.  Lane,  Secretary." 

On  the  S5th  of  July,  the  following  letter 
was  also  addressed  to  the  shareholders:— 


"  Inperid  Distillery  Company, 
9,  Mark-lane,  July  25,  1825. 
"Sir, — I  am  directed  to  remind  yon  that 
the  deed  of  settlement  of  this  company, 
which  has  been  aj^roved  by  tile  standing 
counsel  and  signed  by  the  direaors  and 
muiy  of  the  subscribers,  now  awaits  ^mr 
signature ;  and  that,  unless  the  same  be 
B^oed  and  the  second  instalmoit  of  6L  per 
share  paid  immediately,  the  shares  un- 
paid for  vrill  be  forfeited;  the  directors 
having  made  engagemcBla  highly  advn- 
tageons  to  tlw  eompany,  whirii  will  pre- 
cwde  further  time  being  allowed. 

<•  W.  Lane,  Secretary. " 

All  the  defendants  had  ap{died  for  and 
obtained  shares  in  the  coocem,  and  paid  the 
deposit.  The  second  call  was  paid  by 
some  only ;  the  shares  of  those  who  had 
.not  paid  it  were  dedared  by  the  directm 
to  be  forfeited.  In  November  1825,  a 
third  call  was  made.  Two  of  the  deiendanis, 
who  had  paid  the  second  call,  rtCMved  the 
following  letter  on  the  6th  of  December 
1825  :— 

"  Imperial  Distillery  Company. 

"  Sir, — I  am  diiected  by  the  directors  of 
this  company  to  remind  you  that  you  have 
not  paid  the  third  instalment  oa  the  shares 
held  by  you  herein,  aad  to  request  chat  you 
will  forthwith  pay  the  same,  as  no  extension 
of  time  can  be  allowed  ;  an  early  payment 
beii^  necessary  to  carry  into  eflfeet  the  ob- 
jects aad  operations  of  the  company. 

**  W.  Lane,  Secretary." 

On  the  23rd  of  the  same  month  the  fol- 
lowing letter  was  received  by  one  of  the 
defendants : — 

,  "  Imperial  Distillery  Company, 
No.  9,  Mark-lane. 

"  Sir, — The  directors,  on  inspectmg  the 
list  of  subscribers  to  this  company,  have 
found  with  much  suiprise  your  name 
amon^t  those  who  have  omitted  to  pay  the 
third  instalment.  I  request,  therefore,  you 
will  immediately  pay  the  same,  in*  order 
that  the  neeeasary  arrangemenu  may  be 
completed,  and  that  I  may  report  diereon 
fit  the  next  mectmg. 

**  W.  Lane,  Seentury." 
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These  notices  not  being  attended  to,  tlw 
secretary  on  the  14thor  January  again 
■ddreseed  two  of  the  defendants  aa  foilotrs  : 

"Imperial  Distillery  Company, 
No.  9,  Mark-lane. 

**  Sir,— -I  am  imw  tor  (he  last  time  in- 
atructed  by  the  directors  to  inform  yon, 
thai,  uideas  the  third  call  of  61,  per  share  on 
the  shares  held  by  you  be  paid  on  or  before 
the  81st  instant,  at  the  office  of  the  com- 
pany, you  will  be  considered  no  longer  a 
sbareliolder  under  the  deed  of  settlement, 
but  as  having  abandoned  all  interest  in  the 
concern;  and  the  shareholders  who  may 
have  paid  will  then  be  deemed  the  only 
parties  interested  in  the  funds  and  concerns 
of  the  company,  and  they  will  fcmhwith 
■dope  such  measures  as  they  think  fit,  and 
will  no  longer  h<dd  yon  answerable  for  any 
further  instalment,  or  entitled  to  recdva 
back  any  sums  whatever. 

"  I  repeat  that  this  is  tlie  last  notice 
which  will  be  sent,  and  that  the  line  of  con- 
dnet  in  case  of  yonr  nim-payment,  will  he 
rigidly  adhered  to." 

The  contract  for  t4ie  work  done  by  the 
plaintiffs  was  not  made  wiib  the  defendants 
personally,  but  with  the  directors  of  the 
oempany.  To  shew  the  defendants'  oonnec- 
lion  with  the  company,  ic  was  proved,  that 
the  secr^ary  to  the  company  had  prepared 
a  boidi  containing  a  list  of  the  names  of  all 
drase  to  whom  shares  had  been  allotted,  m 
which  Hst  the  names  of  the  defendants  were 
inserted;  that  tlus  list  had  heen  left  with 
the  hankers  of  die  company,  to  enaUe  them 
toreeeive  the  deposits  from  the  contributors, 
npen  whieh  list  the  payments  had  been 
made  and  receipts  given  at  the  banking- 
house  ;  and  that  a  copy  of  it  was  lying  on 
the  table  of  the  counting-house  belonging 
to  the  company,  where  it  was  seen  by  one 
of  the  plainttffs  when  he  calleil  on  the  soh- 
jeet  of  tbe  contract.  But  there  was  no  evi- 
dence chat  the  defendants  knew  of  the  ex- 
istenee  of  may  copy  of  this  list  at  the 
coanting-lKniae. 

Upon  this  evidence,  his  Lordship  left  it  to 
the  jury  to  say — first,  whether,  at  the  tfane 
of  the  making  of  the  contract,  the  defen- 
dants were  partners  in  the  concern;  in 
which  case  he  told  them  that  the  plaintiffs 
were  entitled  to  a  verdict — secondly,  admit- 


ting that  they  were  not  pwtoers  in  fact, 
whether  they  had  by  their  conduct  held 
themselves  out  to  die  plaintifls  as  partners, 
or  allowed  tliemselves  to  be  so  repivsented 
at  the  time  of  making  the  contract;  in  which 
case  dflo  be  told  them  their  verdict  must 
be  for  the  plaintifli — thirdly,  whether,  ad- 
mitting the  defendants  to  have  been  at  one 
time  dormant  partners  in  the  concern,  any 
tme  of  them  had  ceased  to  be  a  partner  be- 
fore the  contract  in  question  was  made :  in 
which  case  his  Lordship  told  the  jury  they 
mast  find  for  the  defendants. 

The  jury  returned  a  general  verdict  for 
the  plaiatiffi,  for  the  amoimtof  their  demand. 

In  Midiaelmos  term  last,  rides  were  ob- 
tained od  behalf  of  the  several  defendants, 
duit  this  verdice  mi^^t  be  set  aside ;  and 
after  several  arguments,  there  being  a  num- 
ber of  cases  depending  upon  the  decision  of 
this  (1),  the  Court  directed  the  case  to  be 
re-ai^ued  in  Easter  term  last,  the  argu- 
ment to  be  confined  to  the  ungle  .qnestioD 
of  partnership. 

The  case  was  accordmgly  argued  at  very 
eonstderable  length,  by  Mr.  Serjeant  Bompaa 
f(H-  the  plaintiffs,  aiid  Mr.  Serjeant  Taddy 
for  the  defendants ;  but,  aa  the  judgment 
fully  embraces  the  principal  points  of  that 
argument,  it  is  deemed  superfluous  to  give 
it  in  detail. 

The  Court  ultimately  took  time  to  con- 
sider. 

Lord  Chief  Jtutice  TiiuUU  now  delivered 
the  judgment  of  the  Court  :— 

This  action  was  brought  by  the  plaintiffii 
against  die  eight  defen^u  to  recover  the 
amotmt  of  a  demand  far  goods  sold  and 
delivered  by  the  plaintiffs  to  the  defendants, 
and  for  work  and  labour  done,  and  materials 
found  by  the  ^aintiflb  for  them,  and  at 
their  request. 

It  appeared  at  the  trial  of  this  cause,  at 
Guildhall,  that  the  contract  upon  which  the 
action  was  founded,  was  not  made  personally 
and  individually  with  the  defendants,  but 

f  1)  Two  of  these  cum.  Doubleaay  v.  Muakett, 
aoa  Ssme  ».  Loomda,  were  wgned  ia  the  Hichsel- 
mu  tern,  1  Will  4.  b  thsM  cues  it  ^ipemd  tbat 
tb»  dtrbodaaU  hod  acted  a>  direcion.  «itd  bad  doM 
DOtbtDg  to  divest  thetuselvea  of  that  character,  and 
tberefore  it  was  held  that  tbey  were  respoosible  aa 
tuch  for  the  debt*  of  the  owpaDy — tlw  Breton 
Water  Company. 
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with  the  cfaairman  and  directors  of  a  certain 

joint  stock  company,  called  the  Imperial 
Distillery  Company ;  the  contract  being  a 
tender  sent  in  by  the  plaintiffs  on  the  18th 
of  July  1825,  addressed  to  such  chairman 
and  directors,  in  answer  to  an  advertisement 
which  had  been  published  by  the  directors 
on  the  24th  of  June,  stating  their  readinew 
to  receive  tenders  for  the  supply  and  erec- 
tion of  the  works  in  question.  But  it  wai 
contended  at  tlie  trial,  that,  tipon  the  evi- 
dence in  tliia  case,  the  eight  defendants  must 
be  considered  partners  in  this  company,  or, 
if  not  partners,  that,  at  all  events,  they  had 
allowed  themselves  to  be  so  held  out  lo  the 
plaintiffs,  and  were  therefore  bound  by  the 
contract  of  the  directors,  and  liable  to  the 
payment  of  the  plaintiffs'  demand. 

Three  questions  were  left  to  the  jury  at 
the  trial — first,  whether,  at  the  time  of  mak- 
ing this  contract,  the  defendants  were  part- 
ners in  this  joint  concera,  in  which  case,  the 
jury  were  told  that  the  verdict  must  be  for 
the  plaintiffs — secondly,  admitting  that  they 
were  .not  partners  in  fact,  whether  they 
had  by  their  conduct  held  themselves  out  to 
the  plaintiflb  as  partners,  or  allowed  them- 
selves to  be  so  represented,  at  the  time  of 
making  tlie  contract;  in  which  case  also, 
tite  jury  were  directed  to  find  for  the  plain- 
tiffs—and, thirdly,  whether,  admitting  the 
defendants  to  have  been  at  one  time  dor- 
mant partners  in  this  concern,  any  one  of 
them  had  ceased  to  be  a  partner  before  the 
contract  in  question  was  made ;  in  whidi 
case,  the  jury  were  told  that  they  were  to 
find  for  the  defendants. 

The  jury  found  a  general  verdict  for  the 
plaintifi^  for  the  amount  of  their  demand ; 
and  the  ease  comes  now  before  the  Court 
upon  a  rule  obtained  by  the  defendants  to 
set  aside  that  verdict,  iad  for  a  new  trid, 
as  well  upon  the  ground  that  the  direction 
on  the  first  point  was  not  a  proper  direction, 
as  also  that  the  verdict  was  against  the  evi- 
dence given  in  the  cause. 

The  main  and  important  question  in  this 
case  undoubtedly  is,  whether,  under  the 
circurostances  proved  at  the  trial,  the  de- 
fenduita  were  actually  partners  in  the  Im- 
perial Distillery  Company ;  for,  if  partners, 
the  general  principle  which  governs  all  part- 
nerships in  trade,  would  apmy  to  the  present 
case — that  each  individual  partner  consti- 
tutes the  others  his  agenu  for  the  purpose 


of  entering  mto  all  contracts  for  him  whliiB 
the  scope  of  the  partnership  concern ;  ind, 
consequently,  that  he  is  liable  to  the  perfor- 
mance of  all  such  contracts,  in  the  ume 
manner  as  if  entered  into  personally  by  him- 
self. 

But,  befoK  we  give  our  judgment  upoa 
this,  the  principal  question,  it  may  be  con- 
venient to  clear  the  case  of  the  second  poiot 
which  has  been  made,  viz.  whether  the  de- 
fendants have  held  tliemselves'out  to  die 
world  generally,  or  to  the  present  plaintifi 
in  particular,  as  partners  in  the  presrat  ean> 
cern ;  for*  if  such  should  be  the  result  itf 
the  evidence,  it  would  reader  any  inqairy 
into  the  first  question  alu^ether  immateriaL 

Now,  the  evidence  upon  which  the  plain- 
tiflb  contend  that  the  defendants  permitted 
themselves  to  be  represented  to  the  plaiiH 
tiffs  as  partners  in  this  concern  is,  that  the 
secretary  to  the  company  bad  prepired  « 
book  containing  a  list  of  the  names  of  all 
those  persons  to  whom  shares  in  the  eoecem 
had  been  allotted,  in  which  list  the  nsBaa 
of  the  eight  defendants  had  beenindnded; 
that  this  list  had  been  lefl  with  the  bsnken 
of  the  company,  to  enable  them  to 
the  depoaits  fhim  the  contribnton,  upon 
which  fiat  the  payments  had  been  made  »d 
receipts  given  at  the  banking-house ;  and 
that  a  copy  of  it  was  lying  upon  the  table  of 
the  counting-house  beloi^og  to  die  com- 
pany, where  it  was  seen  by  one  of  the 
plaintiffs,  when  he  called  upon  the  subject 
of  the  contract ;  and  that,  on  one  occasion, 
when  the  plaintiflb  were  exiMresnng  a  doubt 
about  trusting  such  a  numerous  cmnpao;, 
the  secretary  opeued  the  book,  and  ooe  flf 
the  plaintifi  looked  over  some  of  theBaBni> 
The  book  itaelf,  when  referred  to,  ms 
firnnd  to  contui,  on  the  difineat  psgasi 
lists  of  tlie  names  of  the  several  pnsen  to 
whom  shares  had  been  allotted,  arranged 
ftlpbabetically,  one  leaf  being  assigned  to 
each  letter  of  the  alphabet,  and  the  whde 
number  of  names  consisted  of  upwards  of . 
two  hundred.  So  that  the  merely  opeDH^ 
the  book  in  the  counting-house,  aoid  seeiDg 
some  of  the  names,  could  not,  in  the  ordi- 
nary course  of  things,  give  any  intimauoa 
to  the  plamufis,  that  the  naroeh  of  tbe  eight 
defendants  were  included  in  the  list.  In* 
deed,  it  is  not  argued  on  the  ground  that 
the  ^intifis  saw  tbe  names  of  tbe  defea- 
dants  in  this  list ;  but  that  the  here  drean- 
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stance  that  their  oames  were  indaded  in 
■ueh  list  used  for  the  purposes  above  spe- 
cified, by  their  own  permisnon,  was  a  suffi- 
cient huding  themselves  out  to  the  world 
as  partners  in  the  company.  But,  in  the 
first  place,  there  was  no  evidence  that  the 
defendant!  knew  of  the  existence  of  any 
copy  of  the  list  at  the  eonnting-bonse ;  still 
less  way  evidenee  that  such  list  was  made 
up  or  shewn  lo  any  one  with  their  permis- 
sion or  knowledge.  The  holding  oneself 
out  to  the  woiid  as  a  partner,  as  contradis- 
tinguished from  the  actual  relation  of  part- 
nership, imports  at  least  the  voluntary  act 
of  the  party  so  holding  himself  out.  It 
implies  the  lending  of  his  name  to  the  part- 
nership, and  is  altogether  incompatible  with 
tlie  want  of  knowledge  that  his  name  has 
been  so  used.  Thus,  in  the  ordmary  ia- 
itaneea  of  its  oecnrreneei  where  «  person 
allows  hia  name  to  remain  in  a  firm,  either 
exposed  to  the  public  over  a  shop-door,  or 
to  be  used  in  printed  invoices  or  bills  of 
parcdsp  or  to  be  published  in  advertise- 
ments, the  knowledge  of  the  party  that  his 
name  is  used,  and  his  assent  thereto,  is  the 
very  ground  upon  which  he  is  estopped  from 
disputing  his  liability  as  a  partner.  That 
there  must  have  been  some  list  of  the  sub- 
scribers to  so  ntimerons  a  company,  the  de- 
fendants may  indeed  be  taken  to  have  known ; 
it  would  have  been  inpossible  to  mske  calls 
for  deposits,  to  give  notices,  or  to  do  any  of 
the  acu  neceuary  for  carrying  on  the  con- 
cern without  having  a  written  &t  of  the 
names  of  the  subseribers.  So  fiur,  therefore, 
the  authority  of  ^  d^hidants  to  the  exis- 
tence of  a  list  may  be  assaroed.  But  that 
imi^ies  no  authority  whatever  that  a  copy 
should  be  made  out,  to  lie  in  the  counting- 
bouse  for  the  purpose  of  being  shewn  to 
strangers  who  might  demsnd  to  look  9t  it. 
And  still  less  could  the  list  led  with  the 
bankers  be  considered  as  making  any  com- 
municalion  to  the  world  with  the  assent  of 
the  defendsnts.  That  list  was  a  matter  in 
strict  cwifidence  and  privity  between  the 
banker  who  received  the  money  and  the 
party  who  called  with  the  letter  in  his  hand 
and  paid  the  deposit.  It  held  out  no  infor- 
mation to  the  public,  because  not  eommn- 
matted  to  any  third  person  whomsoevw. 
Even  upon  the  face  of  the  book  itself,  it 
conveyed  no  information  of  the  relation  in 
which  die  parties  stood  to  each  other ;  as  it 


contained  nothing  bat  a  long  list  of  names, 
without  any  notice  or  beading  whatever ; 
leaving  it  altt^ther  uncertain  whether  the 
persons  named  are  partners  in  any  eooeem 
actually  established,  or  merely  subscribers 
to  a  projected  partnership.  And  as  to  the 
receipt  given  by  the  bankers  for  the  deposit, 
and  called  the  scrip-receipt,  it  could  give  no 
iaformatiiHi  to  any  one ;  for,  it  was  a  receipt 
given  to  the  directors,  eo  nomne,  and  not  to 
the  individual  paying  the  money.  But, 
without  reference  to  the  information  which 
the  plaintifis  actually  received  from  the 
book,  we  think  the  communication  of  this 
book  was  no  act  done,  by  the  defendants 
themselves,  or  by  their  authority  or  permis- 
rion,  so  as  to  make  them  nominal  and  os- 
tensible partners,  in  contradistinction  to  real 
partners,  or  sharers  in  the  profits  of  the 
eoiwem ;  so  that  the  verdict,  if  it  rested 
on  diis  part  of  the  evidence,  could  not  be 
supported. 

The  question,  therefbre,  roust  be  con- 
wdered,  whether,  upon  the  facts  of  this  case, 
the  defendants  were  partners  in  the  Impe- 
rii Distillery  Company  with  the  directors 
and  other  shareholders,  at  the  time  this  coo- 
tract  was  made ;  for,  by  the  geiieral  role  of 
law  relating  to  partnerships  in  trade,  each 
would  then  be  liable  to  the  debts  of  the 
whole  company  contracted  in  the  course 
of  the  trade.  This  is  a  consequence  not 
confined  to  the  >aw  of  this  country,  but  ex- 
tending generally  throughout  Europe,  and 
it  is  founded,  partly  with  the  object  of 
fovouring  commerce,  that  merchants  in 
partnership  may  obtain  more  credit  in  the 
world;  mm  more  especially  on  the  principle 
that  the  members  of  tradii^  partnerships 
are  constituted  agents  the  one  iw  tlie  other 
for  entering  into  contracts  connected  widi 
the  business  and  concerns  of  the  partner- 
ship ;  so  that,  by  the  cootracu  of  the  agent, 
all  his  principals  are  bound  (3). 

The  question,  therefore,  becomes  this — 
whether,  at  the  time  of  this  contract  made 
by  the  directors,  the  relation  between  the 
defendants  and  them  waa  such  that  the 
directors  were  constituted  the  agents  of 
the  defendants  to  bind  them  by  their  eon- 
tract*. 

The  first  act  done  on  the  part  of  the  de- 
fendants is  an  application  by  fetter  from  each 

(3)  3m  Foibtsr,  'Trsittda  Contr&t  dsSociM,* 

Cb.  6.  s.  1. 
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of  them  except  one,  requesting  the  name  of 
tlw  party  to  be  inserted  for  a  certain  num« 
ber  of  shares  in  the  Imperial  Distillery 
Company,  and  engaging  to  make  payment 
thereon.  All  these  letters  appear  to  have 
been  written  between  the  2nd  and  the  23rd 
of  March ;  and  so  completely  was  the  com- 
pany unformed  at  that  time,  that  the  letters 
were  addressed  to  Messrs.  Fishers  &  Nor- 
cutt,  who  acted  as  stJieitors  for  the  persons, 
whoever  they  might  be  (for  it  does  not  dis- 
tinctly appear),  who  were  endeavouring  to 
establish  the  concern.  On  the  19th  of 
March,  a  public  meeting  was  held,  which 
was  attended  by  many  persons — whether  by 
the  defendajits  or  not,  there  is  no  evidence— 
at  which  meeting,  according  tothelangu^^ 
of  the  secretary,  "  the  company  was  form- 
ed.'* On  the  SSrd  of  March,  an  advertise- 
ment appeared,  headed  "  Imperial  Distillery 
Company — capital  600,0002.  in  twelve  thou- 
sand shares  of  BOL  each" — giving  the  names 
of  the  trustees  and  other  officers,  and  ad- 
verting to  odter  partienlars  whieh  it  wHl  be 
necessary  to  refer  to  hereafter.  It  waa  not 
until  the  24th,  the  day  following  this  adver- 
tisement,' that  an  answer  was  sent  to  the 
different  applicants,  signed  by  the  secretary, 
who  had  been  appointed  in  the  meantime, 
informing  them  that  the  directors  had  ap- 
propriated a  certain  number  of  shares  to 
each,  and  requesting  them  to  pay  tlie  deposit 
of  61.  per  share  into  the  baruls  of  the 
bankers,  oa  or  before  the  S8th  of  March, 

Now,  the  advertisement  desoribes  the 
moposed  undertaking  as  "The  Imperial 
IKitillery  Company."  It  is  aaid  that  this 
deaciiptitm  assumes  that  it  is  «.  company 
already  formed.  But  the  Tery  oirctnn- 
stanee  of  publishing  an  advertisement  proves 
that  it  was  only  a  prc^t  for  a  company, 
not  a  company  actually  foraied ;  for,  if  the 
600,000/.  had  been  subscribed,  and  the 
twelve  thousand  shares  allotted,  why  pub- 
lish an  advertisement  ?  It  could  only  be  in- 
tended for  the  purpose  of  inducing  others 
to  subscribe.  The  description  emptoyediii 
the  advertisement,  of  the  advantages  to  be 
gained  by  die  sabao-ibers,  proves  aho  the 
oligect  of  the  publidtton :  and  the  conclu- 
sion points  more  directly  to  the  ^(tnv  for- 
mation of  a  oonpany.  It  sutes  "Uiat  a 
deed  of  settlement  wilt  be  prepared  forth- 
with, which  must  be  executed  within  tltirty 
days  after  tite  same  shall  be  ready  for  that 


purpose :  and  every  person  who  shall  neglect 
to  execute  the  same  within  that  tiow,  tbsH 
forfeit  all  share  end  interest  in  the  compsay. 
The  deed  is  to  contain  att  such  clauses  sm 
conditions  as  the  staading  counsel  and  sofi> 
oitors  to  tlie  company  shall  deem  neeeeisry. 
The  shaies  will  be  forthwith  aUoteed ;  sod, 
until  ofBcea  are  talmt,  tUl  coamimicadon 
are  requested  to  be  made  te  die  direeOn  s( 
the  City  of  London  Tavern.** 

This  advertisement  is  the  bara  of  die 
eontract  between  the  parties;  it  is  upon  the 
footing  of  this  prospectus,  that  the  eight  de* 
fendanu  had  tbeir  shares  allotted  to  thos, 
and  paid  their  deposits ;  if  th^  sre  not 
partners  under  this  agreement,  they  are  not 
partners  under  any ;  for,  they  neither  ex* 
ehar^ed  their  aerip-reeeipts  for  ceittfiestes 
oS  shares,  nor  executed  the  deed  wheo  pie- 
pared,  nor  paid  a  second  call  when  nsde, 
nor  appeared  at  any  raeetii^,  nor  interfend 
with  Miy  concerns  of  the  coBopaay,  nor  did 
ny  act  sabaeqnent  to  the  nwlmig  of  tfaii 
contract,  nor  any  net  before,  othn  thsasp* 
plying  for  shares  and  paying  tbedepOAtof 
6L  per  share  when  they  learned  from  tbe 
letter  of  the  secretary  that  a  oertam  aBmbff 
of  shares  was  appropriated  to  them. 

The  paying  of  the  depoetis  must  undevbt- 
ediy  be  taken  to  imply  an  assent  to  tbe 
terms  of  the  advertisement ;  that  is,  as 
assent  to  become  partners  in  a  coropti? 
raising  a  capital  of  600,000/.,  cinsistiag  oT 
twelve  thousand  shares,  and  te  be  governed 
by  a  deed  whidi  ahoald  contain  the  daata 
and  omditims  to  be  agreed  oa  in  faW*: 
b«t  we  think  it  imphas  nothing  nort ;  nd 
that  it  cannot  be  eonstmed  as  aa  nsentio 
tbe  terms  of  a  partnerslnp  already  fiinsHi. 

When,  therefore,  instead  of  an  alloiniB* 
of  twelve  thousand  shares,  the  utmost  dnt 
were  ever  allotted  acarcely  exceeded  leW 
thoiHsnd  five  hundred ;  when,  out  of  tbit 
number,  no  more  than  two  tfaoossnd  three 
faundre<l  ever  paid  tbe  first  inrtidiiMntI 
when  not  half  the  latter  number  paid  tbe 
second  instalment,  and  only  sixty-five  tab' 
soribcrs  signed  the  deed — we  think  tbes^ 
•cribers  were  at  liberty  to  aay,  this  wss  not 
the  tradif^  company  upon  which  we  pstd 
ooT  depoait;  neahcr  the  capital  nor  tbe 
nomber  of  ahana  bearing  any  reasonebb 
proportiim  to  the  or^hwl  plan  and  pn^e(i> 
And  this  the  more  espenally,  beomse, 
the  terms  of  tbe  adveitiscBienti  they  wsrr 
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taugbt  to  expect  that  the  utmost  risk  which 
they  eneountered  was,  the  loss  "  of  all  share 
and  intwest  in  the  concern,"  opon  their  re- 
fusal to  execute  the  deed ;  which  loss  they 
iqmar  to  bare  anhmittcd  to. 

There  are  no  ftcts  sabseqnent  to  the 
payment  of  tlie  dettoait  whidi  in  any  manner 
aflfeet  the  eight  defendants.  On  the  SOtb 
of  Jane,  the  deed  was  prepared  for  signa- 
ture,  and,  shortly  afterwards,  signed  by  the 
directors  and  those  of  the  shareht^ders  who 
paid  the  second  instalnient — not  exceeding 
sixty-five  in  number ;  and  it  is  not  imma- 
terial to  observe,  that,  so  little  was  the  part- 
nership considered'  as  fixed  before  the  exe- 
cution of  the  deed,  that,  accordu^  to  the 
evidence  of  the  secretvy,  any  person  pro- 
diieiim  n  aerip-rcoeipc  am  paying  a  aecond 
oall,  iriietber  an  original  aubseriber  or  not* 
waa  permitted  to  execute  the  deed.  The 
defondaats,  however,  on  this  record,  with 
the  exception  of  Plummer,  never  executed 
the  deed;  nor  did  any  more  than  two  of 
^em  ever  pay  the  sec<md  instalment. 

On  the  16iliof  July,  there  was  an  adver- 
tisement in  the  Gaaette,  roalung  a  second 
call  for  BLf  and  informing  the  subscribers, 
"  that  it  bad  been  determined  by  the  direc- 
tors that  no  scrip-holder  could  receive  sharea 
Sot  scrip,  until  he  had  first  signed  the  deed 
of  settlement,  and  that  no  soip  could  he  ex- 
changed for  shares  aAer  Honctay,  the  18th 
nBtaol."  The  defendants,  except  aa  above, 
■either  exchanged  their  scrip  nor  executed 
the  deed.  On  the  ISth  of  August,  the  di- 
lectova  advertised  that  the  deposits  would 
become  forfeited  on  all  scrip  for  which  the 
deed  of  settlement  was  not  signed,  and  the 
first  call  paid,  on  or  before  the  2Srd  ;  and, 
on  the  27th  of  August,  a  second  advertise- 
ment ameared,  declaring  "  that  such  depo- 
sita  on  the  now  outstanding  scrip  were  for- 
feited for  the  use  and  benefit  of  the  proprie- 
tors,'* and  authorizing  applications  to  be 
nade  for  the  shares  so  forfeited. 

At  diis  raenient,  therefore,  the  eonae- 
quenoe  had  followed  which  the  original  pro- 
apeetua  had  dedared,  viz.  "  the  forfeiture 
of  the  deposit,  and  all  interest  and  ahare  in 
the  concern.*'  And  no  aubsequent  ofier  by 
the  direotors  to  allow  the  subeeribers  to  be 
leatorad  to  their  shares,  upon  the  execution 
of  the  deed,  oould  alter  their  relation  to  each 
other,  unless  assented  to  by  themselves. 

Upon  dw  firet   questim,  therefore — 


whether  a  partnership  was  actually  formed, 
we  think,  that,  if  the  right  to  participate  in 
the  profits  of  a  joint  concern  is  to  be  taken, 
as  undoubtedly  it  ought  to  be,  as  the  test  of 
a  partnerahip,  these  defendants  were  not 
entitled  at  any  time  to  demand  a  ahare  of 
profit,  if  profits  had  been  made,  inasmuch 
as  they  had  never  fulfilled  the  eenditions 
opoQ  which  they  subscribed.  We  think 
the  matter  proceeded  no  further  than  that 
the  defendants  had  offered  to  become  part- 
ners in  a  projected  concern,  and  (hat 
the  concern  proved  abortive  before  the 
period  at  which  the  partnership  was  to  com- 
mence. And  therefore,  with  respect  to  the 
agency  of  the  directors,  which  is  the  legal 
consequence  of  a  partnership  completely 
formed,  we  think  the  directors  proceeded  to 
act  before  they  had  authority  from  these  de- 
fendants ;  for,  they  began  to  act  in  the 
name  of  the  whole,  before  little  more  than 
half  the  capital  was  subscribed  for,  or  half 
the  shares  were  allotted.  The  persmis, 
therefore,  who  contracted  with  the  direc- 
tors, must  rest  upon  the  security  of  the  di- 
rectors who  made  such  contract,  and  of 
those  subscribers,  who,  by  executing  the 
deed,  have  declared  themselves  partners, 
and  of  any  who  have  by  their  subsequent 
conduct  recognized  and  adopted  the  acta 
and  contracts  of  the  directors ;  but  they 
have  not  tlie  seenrity  of  the  present  defen* 
dants,  who  are  not  proved  by  the  evidence 
to  stand  in  any  one  of  such  predicaments. 

It  is  unnecessary  to  advert  to  any  of  the 
cases  that  have  been  referred  to,  each  of 
which  must  rest  upon  its  own  peculiar  cir- 
cumstances ;  except,  that,  with  respect  to 
Perring  v.  Hone  (S),  decided  in  this  court, 
we  tliink  it  right  to  observe,  that  the  great 
point,  whether  there  was  a  partnership  or 
not,  does  not  appear  to  have  been  made  the 
prominent  subject  of  ailment,  but  to  have 
been  rather  assumed  than  disputed ;  for, 
the  advertisement  or  prospectus  was  not 
Iwought  to  the  attenUon  of  the  Conn,  nor  is 
there  any  aigumeDt  upon  the  terms  of  it. 
It  ia  not  inoomMtihle  with  that  determine^ 
tion,  that  the  Court  might  have  held  the 
proof  of  partnership  incomplete,  if  the 
aanie  materials  had  been  brought  before 
Uiem  which  are  presented  to  ua. 

(S)  4  BiBR.SB ;  B.C.  11  B.  Moor* ;  5  Uw  J. 

CP.  3S. 


Digitized  by 


S64 


COURT  OF  COMMON  PLEAS : 


Upon  the  view  which  we  have  taken  of 
the  two  first  questions  in  this  case,  it  be- 
comes  unnecessary  to  give  any  opinion  on 
the  thirdt  as  to  the  divesting  of  the  liability 
of  any  of  the  defendants  by  the  sale  of 
their  scrip  before  thia  contract  was  entered 
into. 

On  the  whole,  therefore,  we  make  tlie 
rule  absolute  for  setting  aside  the  verdict 
for  the  plaintiffi,  upon  the  broad  ground, 
that  we  do  not  think,  that,  under  the  cir- 
cumstances proved,  the  directors  had  any 
authority  to  bind  these  defendants  by  the 
contract  upon  which  the  action  is  founded. 

Rule  abtohUe. 


T         -.^     >    WORHWELL  e.  HAILSTOHB.  - 

June  17.  5 

Turnpike  Act — CoMtruettm  of. 

By  a  twrnpifu  act,  the  trwteet  were  di" 
reeled  to  tue  and  be  sued  m  the  name  of  tke 
elerk: — ^Held,  that  tkie  did  not  aUkorhu  u 
personal  exeatthn  agtwut  the  clerk* 

This  was  an  action  brought  against  the 
defendant  as  clerk  to  the  trustees  acting 
under  the  Leeds  and  Halifax  road  act, 
6  Geo.  4.  c.  149,  intituled  "An  act  for 
repairii^,  widening,  improving,  and  main- 
taining in  repair  the  turnpike  roads  from 
Leeds  to  Halifax,  and  the  several  branches 
and  roads  therein  mentioned*  in  the  West 
Riding  of  the  county  of  York." 

The  declaration  stated— That  the  eaid 
trustee*  were  indebted  to  the  plaintiff  &c., 
and,  being  so  indebted,  promised  to  pay; 
and,  a  verdict  having  being  found  for  the 
plaintiff,  judgment  was  entered  up  on  the 
postea  as  follows : — 

**  Aflerwards,  that  is  to  say,  on  the  day 
and  at  the  place  within  contained,  before 
the  Honourable  Sir  James  Allan  Park, 
knight,  one  of  his  Majesty's  Justices  as- 
signed to  hold  pleas  in  the  court  of  our 
Lord  the  King  of  the  Bench,  and  the  Ho- 
nourable Sir  James  Parke,  knight,  one  of 
his  Majesty's  Justices  assu;ned  to  hold 
pleas  in  the  court  of  our  £«rd  the  Kii^ 
before  the  King  himself,  and  Justices  of 
our  said  Lord  the  King  assigned  to  bold 
the  assizes  in  and  for  the  county  of  York, 
according  to  the  form  of  the  atatute  in  such 


case  made  and  provided,  come,  as  well  the 
within-named  plaintiff  as  the  witbin-nained 
defendant,  by  their  respective  attormes 
within  mentioned;  and  the  jurors  of  the 
jury,  whereof  mention  within  is  made,  being 
summoned,  also  come,  who  to  speak  the 
truth  of  the  matters  within  contained,  being 
chosen,  tried,  and  sworn,  say,  upon  thdr 
oath,  that  the  inuteee  mUun,  meKUon^  £d 
undertake  andj^romte  in  manner  and  form 
as  the  said  plaintiffhath  within  complained 
against  the  said  defendant;  and  they  assess 
the  damages  of  the  said  plaintiffon  occasion 
thereof,  over  and  above  his  costs  and 
charges  by  him  about  fiis  suit  in  this  be- 
half expended,  to  448/.  9s.,  and  for  those 
costs  and  charges,  to  40s.  Therefore,  &c." 

The^.  fa.  was  in  the  same  terms  as  the 
judgment.  The  sheriff's  warrant  to  his 
bailiffs  commanded,  "  that  they,  aome  or 
one  of  them,  should  omit  not  by  reaaou  ot 
any  liberty  within  his  county,  but  that  they 
should  enter  the  same,  and  cause  to  be 
levied  of  the  goods  and  chattels  in  his  baili- 
wick of  Samuel  Hulstone,  clerk  to  die 
trustees  acting  under  and  by  virtue  of  the 
statute  made  and  passed  in  the  6th  year  of 
the  reign  of  our  Lord  the  now  King,  for 
repairing,  widening,  improving,  and  main- 
taining in  repair  the  turnpike-roads  from 
Leeds  to  Halifax,  and  the  several  brsnchei 
and  roads  therein  mentioned,  in  the  West 
Riding  of  the  county  of  York,  that  is  to 
•ay,  the  trustees  ^pointed  for  the  Thorn- 
ton district  of  road  in  the  aud  act  men- 
tioned, the  sum  of  SiSl.  14«.,  wUdi  is 
his  said  Majesty's  court,  before  his  said 
Majesty's  Justices  at  Westminater,  were 
awarded  to  James  Wormwell  for  his  da- 
mages which  he  bad  sustained,  as  well  by 
reason  of  not  performing  certain  pnmiiaes 
and  undertakings  made  by  the  said  trus- 
tees to  the  said  James,  as  for  hia  coau  and 
charges  by  him  about  his  suit  in  that  behalf 
expended,  whereof  the  said  Samuel  was 
convicted,  as  appeared  to  his  said  M^ea^ 
of  record,  &c'' 

By  the  General  Turnpike  Act,  SGco^  4. 
c.  126.  s.  74,  it  is  enacted — "That  the 
trustees  and  commisaionera  of  every  torn- 
pike  road  may  sue  wid  be  sued  m  the  mmm 
or  names  of  any  one  of  aucb  troattea  or 
commissioners,  or  of  their  tierk  or  ^oAm 
for  the  time  being ;  and  that  no  action  ot 
suit  to  be  brought  or  commenced  by  or 
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ttgunst  an;  trustees  or  commissioners  of 
way  turnpike-road  by  virtue  of  this  or  any 
act  or  acts  of  parliament  in  the  name  or 
names  of  any  one  of  such  trustees  or  com- 
missioners, or  their  clerk  or  clerks,  shall 
abate  and  be  discontinued  by  the  death  or 
removal  of  such  trustee,  commissioner, 
clerk  or  clerks,  or  any  of  them,  without 
dhe  consent  of  the  aaid  trustees  or  commis- 
sioDeri ;  but  that  any  one  of  such  trustees 
or  commissioners  shall  always  be  deemed 
to  be  the  plaintiff  or  plaintiffi,  defendant 
or  delendflnta  (aa  the  case  may  be),  in 
every  such  action  or  suit :  Provided  air- 
ways that  every  such  trustee,  commissioner, 
eterk  or  clerks,  shall  be  reimbursed  or 
paid,  out  of  the  monies  belonging  to  the 
turnpike-roads  for  which  he  or  they  shall 
act,  all  such  costs,  charges,  and  expenses 
as  be  or  they  shall  be  put  unto  or  become 
chargeable  with,  or  be  liable  to,  by  reason 
of  his  or  their  being  so  made  plaintiff  or 
plaintiffi,  defendant  or  defendants." 

The  4  Geo.  4.  c  95.  s.  6 1 .  enacts—"  lliat 
the  trustees  or  commissioners  for  making 
or  maintainii^  any  tum|Mke-road  shall  not 
be  personally  anfaject  to  or  liable  to  be 
charged  with  the  payment  of  an^  sura  or 
aoms  of  money  by  reason  of  their  having 
signed  or  executed  any  mortgage,  or  as- 
signment by  way  of  mor^ge,  or  other  se- 
curity to  be  made  by  virtue  or  in  pursuance 
of  any  act  for  making  and  maintaining  any 
tumpikc'-road :  Provided  always,  that,  in 
case  any  action,  suit,  or  prosecution  shall 
be  brought  or  commenced  against  any 
trustee  or  commissioner  for  anything  done 
by  virtue  or  in  pnrsuanee  of  the  said  re- 
cited act  of  the  third  year  of  his  present 
Majesty,  or  this  a^  or  any  such  act  for 
making  or  maintainii^  any  tumfnke-road, 
all  the  eoats,  charges,  and  expenses  of  de- 
fendii^  such  action,  suit,  or  prosecution, 
or  which  such  trustee  or  commissioner 
shall  incur  in  consequence  thereof,  shall  be 
defrayed  out  of  the  toll  arising  on  the  turn- 
pike-road for  which  such  trustee  or  com- 
missioner shall  act." 

The  7  and  8  Geo.  4.  c.  24.  s.  8.  enacts — 
"That  no  trustee  shall  be  personally  liable 
to  be  charged  with  the  payment  of  any  sum 
or  isums  of  money  laid  out  or  expended  in 
or  towards  the  makii^,  repairii^,  or  al- 
terii^  any  tumpike-roMl,  nor  shall  execu- 
tiMi  issue  out  against  the  goods  and  chattels 
You  vm.  CP. 


of  any  trustee,  by  reason  of  his  having 
acted  as  such  trustee,  or  havii^  signed  or 
authorised,  or  directed  any  contract  or  se- 
curity to  be  entered  into  relating  to  any 
such  road,  unless  in  such  contract  or  secu- 
rity such  trustee  shall  have  ui  express 
words  rendered  himself  so  personally  li- 
able." 

Mr.  Serjeant  Jonet,  in  the  course  of  the 
last  term,  obtained  a  rule  mti  that  the  ex- 
ecution might  be  set  aside,  on  the  ground 
that  the  defendant,  as  clerk,  was  not  per- 
simally  chargeable,  but  that  the  execution 
ought  to  be  levied  upon  the  proper^  in 
the  hands  of  the  trustees. 

Mr,  SerjeeaU  Wilde,  on  a  former  day  in 
this  term,  shewed  cause. — I  f  this  execution 
were  set  aside,  the  judgment  would  be 
wholly  fruitless.  If  there  be  any  error  on 
the  record,  it  may  be  taken  advantage  of 
in  a  more  formal  way — by  writ  of  error. 
The  only  remedy  provided  by  the  act  for 
creditora  is  contained  in  the  74th  section  of 
the  S  Geo.  4.  c.  126.  The  clerk  of  the 
trustees  is  to  sue  and  be  sued  for  the  debts 
of  the  trustees,  and  there  is  nothing  in  the 
acts  to  prevent  execution  issuing  agBiiut 
him.  In  the  Riot  Act,  and  others  of  that 
nature,  a  particular  mode  of  obtainiw  the 
fruits  of  a  judgment,  is  pointed  out.  Here, 
the  entire  absence  of  remedy  in  any  other 
shape,  clearly  shews  that  the  clerk  was  in- 
tended to  be  personally  liable ;  be  has  the 
means  of  knowing  the  state  of  the  funds. 
Besides,  there  is  en  express  provision  for 
the  repayment  to  the  derk  of  all  liabilities 
incurred  on  account  of  the  trustees :  that 
evidently  contemplates  conmulsory  pay- 
ments made  by  the  clerk.  The  execution 
will  not  prevent  a  writ  of  error,  and  a  writ 
of  restitution  if  the  execution  be  found 
erroneous. 

Mr.  SerjemU  Jonet,  in  support  of  his 
rule. — It  is  not  the  clerk  personally  that  is 
sued  in  this  action :  it  is  the  trustees  in  the 
name  of  ike  clerk.  The  question,  therefore, 
is,  whether  a  clerk  to  trustees  is  personally 
liable  for  damages  given  against  the  trus- 
tees. The  declaration  charges  the  clerk 
for  work  done  for  the  trustees,  and  states, 
that,  being  so  indebted,  the  trustees  pro- 
mised to  pay,  Stc.  The  plea  states  that 
the  trustees  did  not  undertake,  &c.  The 
issue  is  in  the  terms  of  the  plea;  and  the 
finding  of  the  jury  is  affirmative  of  the  lia- 
SL 
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bility  of  the  trusteei.  Therefore,  on  the 
face  of  the  record  it  appears  that  the  con- 
tract ia  not  the  defendant's.  The  name  of 
the  clerk  is  directed  to  be  used  merely  for 
the  sake  of  avoiding  a  mis-joinder  or  non- 
joinder of  parties.  The  clause  also  directs 
that  no  action  shall  abate  by  reason  of  the 
death  or  removal  of  the  trustee  or  clerk. 
Suppose*  then,  die  clerk  dies,  lipon  wbom 
is  the  execution  to  be  levied — upon  the 
representatives  of  the  deceased  clerk,  or 
upon  the  new  clerk  ?  The  clause  which 
enables  the  clerk  to  reimburse  himself  aU 
costt  incurred  by  him,  gives  him  no  remedy 
for  debts  or  damages.  This  defendant 
would  have  no  remedy  under  that  enact- 
ment to  recover  back  the  damages  in  this 
case.  The  clerk  has  no  control  over  the 
funds ;  DO  means  of  recouping  himself. 

[il/r.  Juttiee  Bosanquet.~^\n  what  form 
is  the  execution  to  issue  ?] 

The  property  of  the  trustees  wouldi  I 
apprdwDd,  be  liable  under  lUs  writ.  If 
the  defendant  be  held  liable  to  tlie  coo- 
qnenees  of  a  jC.  /a.,  he  of  course  would 
^o  be  liable  to  a  ca.  *a.  I'hat  clearly 
could  never  have  been  intended. 

Cut,  ado.  euZC. 

Lord  Chief  Justice  Tindal  now  delivered 
thejudgment  of  the  Court  ^— 

This  is  an  application  to  the  Court  to 
set  aside  the  writ  of  Jieri  facias  which  has 
been  issued  upon  the  judgment  obtMned 
against  the  defendant,  on  the  ground  that 
the  statute  S  Geo.  4.  c.  136.  s.  74,  which 
enables  the  plaintiff  to  sue  the  defendant 
as  clerk  to  the  trustees  of  the  turnpike- 
road,  does  not  authorise  any  execution 
against  either  the  person  or  the  property 
of  the  defendant. 

The  clause  in  question  appears  to  have 
been  introduced  from  the  difficulty,  or 
indeed  impracticability,  of  carrying  to  a 
successful  result  any  action  either  by  or 
against  the  whole  of  the  very  numerous 
and  fluctuating  body  of  which  the  trustees 
of  a  tun^ike-road  generally  consist.  The 
clause,  therefbre,  empowers,  but  does  not 
compel  the  trusters  to  sue  or  be  sued  in 
the  name  or  names  of  any  one  of  such 
trustee*,  or  of  their  clerk  or  clerks  for  the 
time  being :  leavti^  it  open  to  any  creditor, 
if  he  shall  think  proper,  to  sue,  by  the  or- 
dinary course  of  proceeding,  any  number 


of  the  trustees  personally,  where  tbe  nature 
of  the  transaction,  or  the  form  of  the  secu- 
rity or  eontraott  gives  any  ground  of  action 
against  those  partienlar  and  mdindnal 

trustees. 

In  the  latter  case,  the  action  woold  km 
been  attended  with  the  ordiniory  conse- 
quences of  personal  liability  on  die  part  of 
die  defisndant,  had  not  a  Urter  statute,  7  & 
8  Geo.  4.  c.  X4.  s.  8,  taken  away  the  per- 
sonal liability  of  the  trustees  in  every  CMe*. 
unless  where  the  trustees  have  in  the  con- 
tract or  security  in  express  words  rendered 
themselves  personally  liable. 

A  provision  of  this  nature,  releasing  the 
trustees  from  liability  n4iere  the  action  ia 
brought  against  them,  although  they  may 
be  the  very  parties  to  the  contract  or 
security  on  which  the  aetimi  is  broaght, 
afibrds  a  stronr  presnmption  that  it  cmild 
not  be  intended  diat  the  cleric  to  the  troa- 
teea  should  be  personally  lialilef  when  the 
creditor  sues  ue  tntsteea  in  1^  nanw  of 
tlidr  derk.  It  would  be  very  atngular  that 
the  creditor  of  the  tnitteea  should  have 
his  election  to  satisfy  his  demand  eidier 
oat  of  the  trust  funds  or  the  personal  means 
of  the  clerk  of  the  trustees,  according  to 
the  form  of  action  be  thoc^ht  proper  to 
bring. 

But  we  think,  under  die  proper  cou' 
struction  of  the  74th  section,  the  derk  is 
not  personally  liable  to  the  consequence* 
of  an  actiixi.  The  power  to  sue  dw  tro*- 
tees  in  the  name  of  their  cterk,  is,  in  odur 
words,  the  power  to  make  him  the  nommd 
defendant;  the  enaetment  dmt  the  suit 
shall  not  abate  by  tbe  death  or  reaaoval  of 
the  clerk,  but  that-  the  clerk  for  the  time 
being  shall  always  be  deemed  to  be  the 
defendant,  points  again  to  the  same  die- 
tinction  between  a  real  and  nominal  defen- 
dant ;  and,  indeed,  it  would  opoi  the  door 
to  inextricable  confusion  and  difficulty,  if 
the  clerk  for  the  time  being  was  personally 
to  be  looked  to  for  satisfaction  of  the  judg- 
ment. Suppose  the  clerk  in  whose  name  the 
action  was  defended,  were  to  die  or  be  re- 
moved after  judgment  uid  befi»e  satis&c- 
tion;  it  would  seem  very  unreasonable  that 
his  successor,  who  was  no  party  to  the  de- 
fence, should  be  liaUe  to  pay  the  whide ; 
or,  on  tbe  other  hand,  diat  the  execMor* 
of  the  former  cleric,  who  have  no  consern 
whaitever  with  the  trust  fiinda,  should,  be 
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liable  to  the  demand  aut  of  the  testator's 
asaata. 

But  dw  main  ground  upon  ^hicb  we 
collect  the  intention  of  the  legislatiu«  ia 
this : — ^Tbe  only  ^oVition  for  recoup- 
mmt  of  the  clerli,  is  a  reimbarsement  of 
all  the  costs,  chafes,  and  expenses  which 
he  has  been  pot  to  by  reason  of  being  made 
defendant.  The  ordinary  meaning  of  these 
words  will  not  ccmiprehend  the  debt  or 
damages  recovered ;  and  this  must  give  at 
the  same  time  the  measure  of  the  clerk's 
personal  liability,  for  it  cannot  be  supposed 
that  he  ia  liable  to  either  the  debt  or.  da« 
mages  recovered,  where  there  is  no  express 
provisitm  for  repaying  faimaelf. 

It  ia  aaked,  how  are  the  debt  or  damages 
to  be  recovered  in  this  acticn,  if  the  clerk 
IB  not  liable  7  This  act  undonbtedly  makes 
no  direct  provision,  as  many  others  of  a 
similar  nature  do,  upon  this  subject(l); 
bnt  there  can  be  no  doubt  that  the  funds 
of  the  trustees  may  be  made  answerable 
for  the  amount  ascertained  in  the  action, 
in  case  of  a  refusal  to  apply  them,  either 
by  a  mandamus  or  a  bill  m  equity. 

It  is  anfflcient,  however^  for  the  present 
application  to  decide*  that  we  think  the  act 
does  not  authorise  a  personal  execution 
upon  the  clerk ;  and  therefore  we  make  a 
role,  not  for  iettii^  aside  tbia  writ  of  eze- 
cntion,  bat  for  restraimng  the  sheriff  from 
execnting  it  against  the  penenal  efieets  of 
thedei^. 

Ruie  ab$ohtl»  aeeordmgfy. 


Jane  S9.  I 


(-GOULD  AND  ANOTRBB,  AS810- 


H£SS  OF  8SUEAHT,  A  BANX- 
EtlFT,  V,  8H0TBB. 

Bankrupt  Act — Cautneliim  oj* 

Sale*  made  hy  the  assignees  under  a  com- 
mission tvhich  has  been  superseded,  are  void 
as  against  the  assignees  chosen  under  a  sub- 
sequent  commission — not  being  within  the 
protection  of  the  67th  section  of  the  6  Geo.  4. 
e.  16. 

This  was  an  action  of  trover  for  a  lease. 

(1)  See  tbe  West  Intfli  Dook  A«l,  39  Os&  9. 
e.69.B.184;  and  tbe  Loadoe  Dock  Act,  M  flt  40 
.GM.S.C47.S.U0. 


The  cause  was  tried,  before  Mr.  Justice 
Bosanquet,  at  the  last  Assizes  at  Taunton. 
It  appeared,  that,  in  June  1837,  a  comrois- 
aion  bad  issued  against  Serjeant  under 
whidi  he  was  declared  a  bankrupt ;  that 
in  October  following  the  lease  in  question 
had  been  put  up  to  sale  by  public  auction, 
by  the  assignees  appointed  under  that  com- 
mission, and  sold  to  the  defendant ;  that, 
in  May  1889,  a  petition  was  presented  to 
the  Great  Seal  to  supersede  this  commis- 
sion, and  it  was  accordingly  superseded ; 
and  that  a  second  commission  was  subse- 
quently sued  out  against  Seijeant,  under 
which  last-mentioned  commission  the  {ure- 
sent  plaintifis  were  chosen  assunees. 

The  question  was,  whether  the  purchase 
by  the  defendant  from  the  assignees  under 
the  sifperseded  commission  were  valid,  or 
protected  by  the  87th  section  of  the  6  Geo, 
4.  c>  16 — which  enacts,  "that  no  title  to 
any  real  or  personal  estate  sold  under  any 
commission,  or  under  any  order  in  bank- 
ruptcy, shall  be  impeached  by  the  bank- 
rupt,  or  any  person  claiming  under  him, 
in  respect  of  any  defect  in  the  suing  out  of 
the  commission,  or  in  any  proceedings 
under  the  same,  unless  the  bankrupt  shul 
have  commenced  proceedings  to  supersede 
the  said  commission,  and  duly  prosecuted 
the  same,  wiUiin  twelve  months  from  the 
isiuing  thereof." 

A  verdict  was  taken  for  Uie  plaintiSs, 
with  liberty  to  die  defendant  lo  move  to 
enter  a  mmauit,  if  tbe  Court  should  be  of 
opinion  that  the  sale  was  protected. 

Mr.  Serjeant  Mermether,  accordingly, 
in  the  last  term,  obtained  a  rule  nin, 
against  which — 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant 
Stephen,  on  a  former  day  in  this  term, 
ahevred  cause. — ^The  section  in  question  is 
referable  solely  to  an  existing  commission, 
not  to  one  that  has  been  superseded.  The 
enactment  baa  for  its  object  to  prevent  the 
bankrupt  from  impeaching  any  title  that 
may  be  derived  under  his  assignees.  The 
78th,  92nd,  and  94th  sections  will  assist 
tbe  construction  of  the  clause  in  question. 
They  are  all  directed  to  the  same  object, 
via.  the  quieting  the  titles  of  parties  claim- 
ing through  the  bankrupt.  The  assignees 
cannot  be  said  to  claim  through  or  under 
thus  bankrupt;  they  are  in.  adversely  to 
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him.  Id  Doe  d.  Ooodbekere  t.  Bevan(l), 
it  was  held  that  a  lease  passed  to  the  as- 
signees of  a  bankrupt,  notwithstanding  a 
proviso  that  the  bankrupt,  his  executors  or 
administrators,  should  not  assign  without 
the  consent  in  writing  of  the  lessee — ^tbe 
onignees*  taking  being  by  virtue  of  a 
species  of  statutory  execution,  rather  than 
an  assignment. 

Mr.  Serjeant  MerewetKer,  in  support  of 
his  rule. — The  difficulty  which  has  arisen 
in  this  case  seems  to  be  one  that  has  struck 
the  legislature  as  requiring.a  remedy ;  and 
the  remedy  has  always  been  applied  in  a 
courtof  equity ;  Ez  parte  MiUier\%).  Pur- 
chasers  at  public  sales  have  no  means  of 
knowing  whether  or  not  the  proceedings 
under  the  commissioa*  on  the  faith  of 
which  they  make  their  biddings,  have  been 
r^larly  proceeded  with. 

Cwr,  ado.  vuU. 

Lord  Chief  Jutttce  Tmdal  now  delivered 
the  judgment  of  the  Court : — 

The  only  point  on  which  the  Court  en* 
tertained  any  doubt  was  that  which  waa  last 
urged  on  the  part  of  the  defendant,  viz. 
whether  the  defendant  who  had  purchased 
the  lease  from  the  assignees  of  the  bankrupt 
under  a  commission  issued  in  1 827,  which 
was  afterwards  superseded  on  the  petition 
of  a  creditor,  was  protected,  under  the 
87ch  section  of  the  Bankrupt  Act,  against 
the  present  action,  brought  to  recover  the 
•ame  lease,  by  the  assignee*  under  a  lecuid 
commission. 

The  87th  section  contains  a  provision 
entirely  new  to  the  bankrupt  law.  In 
order,  therefore,  to  judge  of  the  extent 
and  operation  of  that  section,  I't  should  be 
considered  what  were  the  mischie&  at  that 
time  experienced. 

By  superseding  a  commission,  anything 
done  under  it  was  considered  to  be  void 
whilst  the  writ  of  supertedeat  remained  in 
force — all  titles  to  real  or  ^rsonal  property 
purchased  from  the  assignees  were  de- 
feated ;  all  payments  made  to,  and  all  acta 
done  by  them,  were  held  to  be  void. 

But,  as  no  tupertedeas  could  be  obtained 
except  by  application  to  the  Great  Seal, 
it  was  in  the  discretion  of  the  Chancellor 
to  refuse  to  grant  a  super§edeai,  either  at 

(1)  3  Msu.  &  Sfllw.  353. 

(f  >  19  Vn.  «04 ;  £i  pirte  Mibwr,  Buck.  67. 


the  prayer  of  the  baakrapt,  or  even  with 
the  consent  of  idl  the  creditors,  where  bend 
Jide  purcliasers  were  in  possession  of  my 
part  of  the  bankrupt's  property,  by  pur- 
chase under  the  cdmmisaion,  nnkas  the 
bankrupt  dleeted  to  coofirm  the  putdbasea 
under  which  they  claimed. 

No  real  or  aubstantial  injury  could 
therefore  be  effected  by  a  MuperMedeiu;  be- 
cause notice  of  the  application  must  be 
given  to  all- parties  concerned;  the  Lord 
Chancellor  would  hear  all  whose  interests 
were  affected ;  he  would  direct  an  issue 
where  he  felt  doubt  aa  to  the  propriety  of 
the  application ;  and  would  only  grant  the 
application  upon  terma  which  would  insure 
the  just  rights  of  alL 

But  there  waa  another  mode  in  which 
the  bankrupt  might  question  the  titles  of 
othera,  without  any  application  to  the  Lord 
Chancellor ;  and  that  was,  by  bringing  an 
action  at  law,  and  by  proving,  in  the  lan- 
guage of  the  87th  section,  "a  defect  in  the 
suing  out  of  the  commission,  or  in  any  of 
the  proceedings  under  the  same;"  in  which 
case  bond fide  purchasers  m^ht  be  deprived 
of  their  purchases,  without  any  remedy 
whatever. 

In  order  to  prevent  this  miachief,  and 
this  imly,  as  it  appears  to  us,  was  the  87th 
section  framed  ;  the  object  of  which  waa, 
to  take  away  the  power  of  the  baokrnpt  to 
qneation  titles,  unieaa  where  he  commenced 
proceeding  to  auperaede  the  eomnusaioB, 
and  duly  proaecitted  the  same,  within  twdvc 
months :  thus,  at  once  limiting  the  bank- 
rupt to  the  period  of  a  year  within  which 
he  must  apply  for  the  tupertedeas,  and  re- 
straining him  to  that  course  in  which  it  was 
well  known  the  Lord  Chancellor  would 
provide  that  he  should  not  question  the 
titles  of  those  who  were  bond  JuU  pur- 
chasers under  the  commission. 

The  87th  section,  therefore,  appears  to 
us  to  have  been  passed  for  a  purpose  qitite 
different  from  that  of  operating  aa  a  re- 
straint on  the  ass^nees  under  a  second 
commission,  and  we  think  that  it  conuins 
DO  provision  to  that  eflfect.  There  can, 
therefore,  ^  no  reason  for  extending  the 
words  "  claiming  under  the  bankmpt"  be- 
yond the  strict  meaning,  that  is,  persons 
claiming  aa  purchasers,  devisees,  heirs,  or 
personal  representatives;  the  assignees  not 
claiming,  in  strictness,  tauter  the  bankrupt. 
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but  advenely  to  fain,  and  by  operation  of 
law. 

If  tb«  defendant  had  any  just  title  to 
proteettoQ,  be  might  have  appeared  before 
the  Great  Seal  when  the  creditor  obtained 
Ae  MjaerjedlRit  of  the  former  commisaion, 
and  no  doubt  be  would  have  received  pro- 
tection from  this  action. 

RuJe  diteharged. 


1 8S0.     \  HOOPBft,    FLAlKTm ;  ORllIT. 

June  17.  i  OKPOBCUHT. 
Fine— Poifta^  q/*. 

Where,  though  the  negligence  of  the  at- 
.   Umuy'M  clerkt  a  jtne  had  been  delayed  be- 
yond the  proper  Ume — the  Court  re^aed  to 
allom  it  to  heperjeetedt 

Mr,  Serjeant  Meremther  moved  that  a 
6ne  might  now  be  perfected  in  which  a 
delay  had  arisen,  under  the  fbllowii^  cir- 
cumstances ; — 

The  fine  was  perfected  to  a  certain  ex- 
tent— having  been  lef^  at  the  chirographer's 
office — when,  through  the  neglect  of  the 
clerk  to  whom  the  business  had  been  en- 
trusted, the  papers  were  lost.  Tliere  was 
an  affidavit,  that  all  parties  were  alive  and 
consenting. 

The  learned  Serjeant  cited  the  case  of 
Wright,  plaintiff;  Wright,  deforciant  (1), 
where,  the  concord  of  a  fine  being  lost 
before  It  bad  passed  the  Gustos  Brevinm 
office,  the  Court  permitted  a  new  concord 
and  acknowledgment  to  be  prepared,  and 
the  fine  to  be  perfected ;  and  Moule  v. 
Eyle${i),  where,  the  derk  of  an  attorney 
employed  to  levy  a  fine  baviiq;  absconded, 
and  the  papers  been  mislaid,  the  Court 
permitted  the  fine  to  be  afterwards  per- 
fected, although  the  time  allowed  by  the 
rule  of  court  Trini^  term,  5%  Geo.  8, 
had  been  exceeded. 

ilfr.  Juiliee  Oaselee  referred  to  Stone  v. 
Stone  ip),  where  it  was  held,  that,  if  an 
attorney  employed  to  levy  a  fine  mislay  the 
papers,  and  does  not  complete  the  fine 

(1)  4Tiin)t.  195. 

(S)  t  J.B.  Moocv.ltS. 

(3)  4  Twmt.  601. 


within  the  proper  time,  the  Court  will  not 
permit  it  to  be  afterwards  perfected,  but 
win,  if  the  parties  be  alive,  direct  a  new 
fine  to  be  levied  at  the  expense  of  the  at- 
torney; and  Lindo  v.   (4),  where  it 

was  determined,  that,  if  a  fine  has  been 
delayed  by  the  attorney's  neglect  beyond 
the  time  prescribed  by  the  rule  of  court, 
the  Court  will  not  aflerwards  permit  it  to 
pass :  and  also  to  a  note  appended  to  this 
latter  case,  where  it  is  stated,  that,  « in  a 
late  case  the  Court  hath  compelled  the 
agent  through  wboae  delay  the  fine  is  de- 
feated, to  defray  the  expense  of  an  entire 
new  fine  for  his  client,  and  declared  their 
determination  to  pursue  that  practice." 

Afr.  Juttke  Park.  —  I  look  upon  Uie 
neglect  of  the  clerk  as  the  neglect  of  the 
attorney.  As  far  as  aflfects  the  aient,  there 
is  no  difference. 

Refueed. 


1880.  > 
June  19.  1  ~" 

Ejectment — Service  of  declaration,  mh 
lice,  ^e. 

Service  upon  the  son  of  the  tenant  in  pos- 
teseion,  and  nailing  a  copy  of  the  declaration 
and  notice  upon  the  prenuiet — Held,  good 
service,  where  it  tea*  adnutted  that  the  party 
absented  himself  toaimd  service, 

Mr.  Serjeant  Wilde  moved  to  enter  up 
judgment  against  the  casual  ejector.  The 
affidavit  stated  a  service  of  the  declaration 
on  the  28th  of  May  upon  the  son  of  Uie 
defendant,  on  the  premises,  to  whom  it 
was  explamed ;  ana  that  the  son  admitted 
that  his  father  was  out  of  the  way  to  avoid 
service ;  and  that  a  copy  of  the  declaration 
and  notice  were  nailed  up  on  the  pre- 
mises. 

Mr.  Juttice  Park. — Take  a  rule  nin, 
and  let  it  be  served  in  like  manner. 

Rule  accordingly. 

<4)  5  Tnnt.  505. 
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June  19 

Bankruptcy — General  plea  of. 

A  general  plea  of  hankrupictft  under  the 
6  Geo,4.  c.  16.  m.  126,  mustpwrtue  the  exact 
teortU  qf  the  section,  and  mutt  alto  conclude 
to  the  country. 

Tbis  was  an  action  of  debt  on  a  judgment. 

The  defendant  pleaded — '*  That,  before 
the  suing  out  of  the  original  writ  of  the 
plaintiff  against  the  defendant  in  this  behalf, 
to  wit,  on  &c.,  at  &c.f  the  defendant  became 
bankrupt  within  the  true  intent  and  meaning 
of  the  statute  then  and  alill  in  force  c<M)cem- 
tng  bankrupts  ;  that  the  judgment  in  the 
said  declaration  mentioned*  was  obtained  by 
the  plaintiff  against  the  defendant  for  ceruin 
debts  and  demands,  in  respect  of  which  the 
plaintiff  was  entitled  to  prove,  by  virtue  of 
the  said  statute,  as  a  creditor  under  a  cer- 
tain commission  of  bankruptcy,  afterwards 
duly  issued  against  the  defendant ;  that  the 
aforesaid  several  debts  and  demands  ac- 
crued and  were  due  from  the  defendant  to 
the  plaintiff,  before  and  at  the  time  when 
the  defendant  became  bankrupt  as  aforesaid, 
to  wit,  at  &c.  And  this,  he,  the  defendant, 
is  ready  to  verify ;  wherefore  he  prays 
judgment  if  the  plaintiff  ought  to  have  or 
mauitain  hia  aforesaid  action  thereof  against 
him."  &c. 

To  tbis  plea  the  i^intiff  demurred,  as- 
signing for  catiaea — "That  the  defendant 
in  his  said  plea  has  not  averred,  nor  does  it 
thereby  appear,  that  be  has  ever  obtained 
his  certificate  of  conformity  nnder  the  aaid 
commission  in  the  sud  plea  mentioned,  ac- 
cording to  the  said  statute  therein  men- 
tioned, nor  that  the  defendant  has  in  fact 
conformed  himself  to  the  same  statute, 
whereby  the  said  plea  is  insufficient  accord- 
ing to  the  general  rules  of  pleading;  also 
for  that  the  defendant  has  improperly  con- 
cluded his  said  plea  with  a  verification,  and 
has  therein  otherwise  departed  from  the 
form  of  plea  allowed  by  the  said  statute, 
whereby  the  same  plea  is  insufficient  if 
pleaded  b^  virtue  of  that  statute;  also  for 
that  the  said  plea  is  uncertain,  iniormal,  and 
insufficient,"  &c. 

The  defendant  joined  in  demurrer. 

The  cause  now  came  on  for  argument. 


Mr.  Serjeant  Lmdltm,  in  support  of  the 
demurrer,  contended  that  the  plea  was  bad, 
inasmuch  as  it  had  not  strictly  pursued  the 
form  pointed  out  by  the  statute,  and  con- 
cluded with  a  verification,  inatead  of  to  the 
country.  He  cited  Mitetv.  WUiimmt(l)f 
Geary  v.  Baily(Jt),  and  Poole  t,  Broa^kld 
(S). 

Mr,  Senemt  E.  Xanv*,  contrft. — ^The 
case  of  laUee  v.  WtUumM  arose  upon  a 
clause  the  words  whereof  were  very  diffe- 
rent from  (he  existing  enactment  upon  this 
subject.  The  words  there  were  imperative, 
that  the  party  "  thM  plead,"  &c.  whereas, 
here  the  126th  section  of  the  6  Geo.  4. 
c.  16.  provides,  that  the  bankrupt  "may 
plead,"  &c.  The  statute  gives  no  particular 
form  of  plea ;  it  requires  one  fact  to  be 
pleaded ;  and  that  lact  a^ipean  upon  dus 
plea. 

{Mr.JwikePark, — Do  you  call  this  a 
|[aa(jml  or  a  special  pleat  If  special,  h» 
tt  M  out  enough  to  entitfe  die  defaodant  to 
ju^pnent;  and  if  general,  should  it  not  have 
concluded  to  the  country  ?] 

There  is  no  direction  in  the  statute  as  to 
form  of  the  conclosion.  If  the  condusioB 
had  been  to  the  country,  the  plea  would 
have  been  clearly  bad — Hedge*  v.  Sandon 
The  statute  supplies  no  form  ;  and  if 
it  doM,  the  questim  is  not  properly  raised 
by  this  demurrer. 

Mr,  Juttke  Park(6), — I  am  of  i^niion 
Uiat  thia  ia  not  a  mtod  plea.  It  aeems  to 
me  that  the  statute  naa  given  the  defendaot 
power  to  plead  gsnenUj,  that  the  cause  of 
action  accrued  before  his  bankruptcy,  giv- 
ing the  special  matter  in  evidence,  ft  has 
been  cotuended  that  it  is  not  necessary  to 
use  the  precise  words  of  the  daase,  and 
that  the  plea  has  substantially  used  thena. 
But  I  think,  the  dcfiHkdant  has  neither 
adopted  the  language  nor  the  senae  of  the 
statute ;  1  cannot  agree  that  the  words 
"  debts  and  demands,"  mean  the  same 
**  cause  of  action."  When  a  statute  gii 
a  special  exemption,  the  party  claiming 
that  exenqrtiim  must  use  the  express  words 

(1)  lP.WMs.t49i  MBSad.l60^t4r. 
(t)  Forteacoe.  344;  Cobb.  Dif.  tit.  ••PkmAm," 
E.3t. 

(3)  Bsroes,  S30. 

(4)  S  Term  Rrn.  459. 

(5)  Lord  Chief  JnaUce  Tindal  was  abssat. 
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of  the  statute  giving  it.  It  has  further 
been  contended,  that  the  act  does  not  re- 

Suire  tlie  plea  to  conclude  to  the  country. 
lUt  decided  cases  have  said  so.  It  there- 
fore seems  to  me  that  the  demurrar  is 
good. 

Mr.  Justice  Qaielee. — It  is  true  that  the 
statute  doea  not  expressly  say  that  the  plea 
disll  conclude  to  the  country ;  but  neither 
did  the  statute  5  Geo.  S.  c.  SO,  upon  which 
Miles  V,  Williamt  was  decided.  The  practice 
has,  however,  uniformly  been  to  conclude  a 
plea  of  bankruptcy  to  the  country.  If, 
therefore,  this  is  a  general  plea,  it  is  bad, 
by  reason  of  its  concluding  with  a  verifica- 
tion. I  am  also  of  opinion,  that  the  plea  is 
bad  in  substance,  inasmuch  as  it  has  not 
pursued  the  words  of  the  statute.  For 
these  reascms,  I  think  there  .should  be  judg- 
ment for  the  plaintiff. 

Mr,  Juitiee  Bosanquet. — I  am  also  of 
opinion  that  this  plea  is  bad.  If  intended 
to  be  a  general  plea  under  the  statute,  it 
aletrly  should  have  ^included  to  tbe  country  j 
and  it  is  equally  clear,  that  if  the  defendant 
resorts  to  a  special  pica,  he  must  state,  in 
additioa  to  outer  matters,  that  he  has  ob- 
tained his  certificate.  Therefore,  in  either 
case,  the  plea  is  bad. 

JudgvuiUfor  thtfltMliff, 


} 


U1XE8  V.  OATTX.S  AND  ANOTHER. 


1830. 

June  X8 
Carriers — KtrpontibllUy  of. 

The  plaintiff  received  from  one  G.  a  parcel 
containing  certain  papers,  and  a  60/.  note, 
for  Ike  purpose  of  booking  at  the  coach-offce 
of  the  defendants.  Instead,  howeter,  of 
booking  the  parcel  as  he  was  directed,  he  put 
it  ntiih  his  onm  luggage,  intending  to  carry  it 

to  tonm  hhnsey^  by  tht  defen£mts'  coach* 
The  bag  containing  his  luggage  nms  last  In 
M  action  against  the  defetuUmi  in  respect  of 
such  lass,  the  jury  retwned  a  verdict  for  the 
plaiiUiff  for  the  value  tf  the  property  eon- 
taineain  the  bag,  exeludkig  the  parcel  con- 
timing  the  notes.  The  Comt  refused  to  di«- 
turb  mat  twrdicf . 

This  was  an  action  on  the  case  against 
the  defendants  for  Diligence  aa  carriers,  in 


the  loss  of  a  carpet  bag,  containing  various 
articles  of  wearing  apparel,  and '  a  paper 
parcel  inclosing  a  bank  note  for  5Ql. 
•  The  first  count  of  the  declaration  staud, 
That  the  defendants,  before  and  at  the  time 
of  committing  the  grievances  thereinafter 
next  mentioned,  were  owners  and  proprietors 
of  a  oertun  common  stage-coach  for  the  car- 
rii^  and  conveyance  of  passenjters  and 
their  luggage  from  Stocktcm  to  York  for 
hire  and  reward  to  ihera  the  defendants  in 
that  behalf,  to  wit,  at  &c. ;  and  the  defen- 
dants being  such  owners  and  proprietors, 
thereupon,  theretofore,  to  wit,  on  &c.,  at  &c. , 
the  plaintiff,  at  the  special  instance  and  re- 
quest of  the  defendants,  became  and  was  a 
passenger  in  the  same  coach,  to  be  safely 
and  securely  carried  and  conveyed  thereby, 
bother  with  his  luggage,  from  Stockton 
aforesaid  to  York  aforesaid,  for  a  certain  fee 
and  reward  to  the  defendants  in  that  behalf  { 
and  the  dafendanu  then  and  there  received 
the  plaintiff  as  auch  passenger,  together 
with  bis  luggage,  to  wit,  a  certain  bag  con- 
taining divers  goods  and  diattels,  to  wit,  ten 
coats,  &c.,  &c.,  of  great  value,  to  wit,  of 
the  value  of  £0Z.,  and  a  certain  iwie  of  the 
Governor  and  Company  of  the  Bank  of 
England,  commonly  called  a  bank-note,  for 
the  payment  of  50/.,  and  of  the  value  of  dO/., 
of  the  said  plaintiff;  and  thereupon  it  then 
and  there  became  and  was  the  duty  of  the 
defendants  to  use  due  and  proper  care  that 
tbe  plaintiff  and  his  luggage  should  be 
safely  and  securely  carried  and  conveyed  by 
and  upon  the  said  coach  from  Stockton 
aforesaid  to  York  aforesaid  :  yet  the  defen- 
dants, not  regarding  their  duty  in  that  be- 
half, did  not  use  due  and  proper  care  that 
the  plaintiff  and  his  lo^age  should  be 
safely  and  securely  carried  and  conveyed  by 
and  upon  the  said  coach  from  Stockton 
aforesaid  to  York  aforesaid,  but  wholly  neg- 
lected so  to  do,  and  so  carelessly  and  neg- 
ligently conducted  themselves  with  re- 
spect to  the  said  luggage  of  the  plaintiff; 
that  the  same,  by  and  through  the  careless- 
ness and  negligence  of  the  defendants  in 
that  behalf,  became  and  was  totally  loat  to 
theplaintifi^  to  wit,  at  &c. 

The  second  count  stated — That  tlie  plain- 
tiff, at  tbe  request  of  the  defendants,  had 
delivered  to  them  a  bag,  containing  &c.  (as 
in  the  first  count),  to  be  carried  to  York, 
which  it  was  the  defendants'  duty  to  take 
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care  of.  BreMh — ^Thtt  it  wu  lost  through 
their  n^Uoence. 

The  thira  and  fburtli  coimtf  were  nearly 
similar. 

The  fifth  stated— That  the  defendants 
were  keepers  of  a  certain  coach-ofBce  for 
the  reception  and  safe  custody  of  the  lug- 
gage of  passengers  for  hire,  coming  to  or 
going  from  the  coach-ofHce  by  any  coach 
for  ilie  conveyance  of  passengers  for  hire, 
whereof  the  defendants  were  proprietors ; 
that  the  plaintiff,  afterwards,  to  wit,  on  &c., 
came  to  the  coach-office  as  a  passenger  for 
hire  from  Stockton,  in  and  by  a  certain 
coach  for  the  conveyance  of  passengers  for 
hire,  whereof  the  defendants  then  were  pro- 
prietors, with  certain  luggi^  of  him  the 
plaintiff,  to  wit,  a  certain  other  bag,  &c.  (as 
in  the  6rst  count),  and  thereupon,  then  and 
there,  at  the  special  instance  and  request  of 
the  defendants,  caused  the  last-mentioned 
bag,  with  the  contents  thereof,  to  be  placed 
in  the  coach-office,  to  be  safely  and  securely 
kept  for  the  plaintiff  by  the  defendants,  who 
then  and  there  received  the  same  for  the 
purpose  aforesaid ;  whereupon  it  then  and 
there  became  and  was  the  duty  of  the  de- 
fendants to  use  due  and  proper  care  in  the 
keeping  and  taking  care  of  the  last-men- 
tioned bag  of  the  plaiutiff,with  the  contents 
tliereof :  yet  the  defendants,  not  regarding 
their  duty  in  that  behalf,  took  such  ^d  care 
of  ilie  last-mentioned  hagt  and  the  contents 
thereof,  and  so  carelessly  and  negligently 
conducted  themselves  in  that  behalf,  that 
the  last-mentioned  bag,  with  the  contents 
thereof,  afterwards,  to  wit,  on  &c.,  by  and 
through  the  carelessness  and  n^ligence  of 
the  defendanta,  became  and  was  wholly  lost 
to  the  plaintiff,  to  wit,  at  &c. 

The  cause  was  tried,  before  Mr,  Justice 
Park,  at  the  last  Spring  Assizes  at  York, 
when  the  following  facts  appeared  in  evi- 
dence : — 

The  defendants  were  the  proprietors  of 
a  coach  running  from  Stockton  to  York,  and 
also  of  a  coach-office,  whence  coaches  start- 
ed from  York  to  London.  The  plaintiff 
took  a  place  by  the  Stockton  coach  to 
York,  not  communicating  his  intention  of 
proceeding  to  London.  The  plaintiff  had 
with  him  a  carpet  bag  containing  wearing 
apparel,  and  also  a  parcel  which  had  been 
intrusted  to  him  by  a  Mr.  Garbut,  a  toU- 
ciifH-  at  Stockton,  addressed  to  Messrs.  Bell 


and  Brodri^  his  stents  in  Loodoot  in 
which  were  aome  papers  and  a  SOL  note. 
This  parcel  the  plaintiff  had  been  deured 
by  Garbut  to  hoik  for  London  at  the  (rfBce 
of  the  defendanta.  The  practice  of  the 
office  was,  when  the  coach  arrived  from 
Stockton,  to  carry  into  a  warehouse  the 
luggage  of  those  persons  who  were  to  pro- 
ceed to  London,  leaving  the  rest  to  be  taken 
by  the  owners.  On  tlie  arrival  of  the  coach 
at  York,  the  plaintiff  left  the  coacht  and 
vent  to  a  public  house,  uking  no  notice 
and  giving  no  directions  as  to  his  luggage. 
The  bag  was  lost.  There  was  do  evidence 
to  shew  whether  or  not  it  bad  ever  arrived 
at  York. 

On  the  part  of  the  defendants,  it  was  ob- 
jected that  no  case  of  negligence  had  been 
made  out  against  them ;  and  that,  at  all 
events,  they  were  not  responsible  for  the 
parcel  containing  the  money. 

A  verdict  was  taken  for  the  plaintiff  for 
15/.,  the  value  of  the  contents  of  the  bag, 
exclusive  of  the  501.  note ;  leave  being  re- 
served to  the  plaintiff  to  move  to  increase 
the  verdict  to  G5L,  in  case  the  Court  should 
be  of  opinion  that  he  was  also  entitled  to 
recover  for  that. 

Mr,  Setjeant  JFildct  accordingly,  in  the 
course  of  the  last  term,  obtained  a  rule  atn 
to  increase  the  verdict.  He  contended  there 
was  no  case  to  warrant  the  conclusion  that 
a  coach-proprietor  waa  not  liable  for  the 
loss  of  money. 

Mr.  Serjeanl  CrotSt  on  a  subsequent  di^. 
also  moved  for  a  rule  aui  for  a  new  trial, 
on  the  ground  that  no  such  negligence  on 
the  part  of  the  defendants  had  been  proved, 
as  to  entitle  the  plaintiff  to  a  verdict.  The 
rule  was  granted  conditionally,  in  the  eveat 
of  ttie  rule  for  increasii^  the  damages  beiaig 
made  absolute. 

JIfr.  Serjtant  Crou  now  ahewed  cMse 
against  the  rule  for  increasing  the  daiugefc 
The  plaintiff  waa  not  entitled  to  recover  iiic 
Garbut's  parcel.  His  trust  was,  to  carry  it 
from  Stockton  to  York,  and  thwe  deUver  it 
to  the  defendants  to  be  carried  for  hire. 
If  he  had  done  this,  the  defendants  would 
undoubtedly  have  been  made  answerable 
for  its  safe  conduct.  In  BtUton  v.  Domooam 
(1),  the  Court  of  King's  Bench  held»  that 
the  defendants  were  tmt  liable  for  the  loaa 

(1)  4  Bam.  &  AM.  SI. 
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of  a  parcel  containiog  bank-notes  of  large 
▼aine,  their  attention  not  having  been  called 
to  the  value  of  the  charge.  So.  here,  the 
defendants'  attention  was  not  called  to  the 
nlue  of  this  bag,  which  tbey  had  no  rea- 
■on  to  auppose  contained  money.  At  all 
erentt,  the  plaintiff  cannot  recover  the 
value  of  the  note,  not  being  the  owner  of  it. 

Mr.  SerjeaU  fl^Utk,  in  support  of  hit 
rule. — ^llie  plaintiff  is  entitled  to  a  verdict 
for  65/.  In  an  action  against  a  coach- 
proprietor  for  the  loss  of  a  parcel  commit- 
ted to  bis  care,  the  defendant  is  not  in  a 
situation  to  question  the  plaintiff's  title ;  it 
is  on  the  same  principle  that  a  tenant 
cannot  contest  the  title  of  his  landlord. 
The  plaintiff  had  at  least  a  special  property 
in  the  note,  •uflBctent  to  entitle  him  to  re- 
cover its  value  {St). 

Lord  Chief  Jtutice  TindaL — I  think  the 
rule  for  increasing  the  damages  in  this  case 
oi^t  to  be  discharged.  In  order  to  re- 
eover  damagea  in  such  a  case  as  this,  the 
plaintiff  ou^t  to  have  an  absolute,  or  a 
special,  limited  {nroperty  in  the  thing  lost. 
That  the  plaintiff  was  not  the  owner  of  the 
£0/.  note,  it  admitted.  The  question  there- 
fore is,  whether  he  Iiad  it  delivered  to  him  on 
any  bailment.  The  evidence  is,  that  it  was 
delivered  to  him  for  the  purpose  of  being 
booked  at  the  defendants*  office  at  Stock- 
ton. In  breach  of  this  bailment,  however, 
he  thought  proper  to  put  it  with  his  own 
luggage ;  thereby  depriving  the  owner  of 
remedy  against  the  defendants  for  its  loss, 
and  likewise  depriving  the  defendants  of  the 
hire  and  reward  they  would  have  received 
for  its  carriage.  Thus,  he  was  a  wrong^o 
doer  to  the  defendants  also.  On  bodi 
ffTonnds,  therefore,  and  particularly  upon 
Uw  latter.  I  am  of  o^ion  that  he  is  not  in 
a  situation  to  mwntam  the  action  in  respect 
of  the  note.  This  rule  most  consequently 
be  discharged ;  and  with  it  also  falls  the 
rule  obtained  on  the  part  of  the  defen- 
daoM  Sot  a  new  trial,  iriiieh  WIS  granted 


(S)  A  ■iHtaUOMtt  iasdverieafly  erapt  into  tb« 
IntpartoftliUrcportitfngetTf,  omngtotfacirbola 
not  bnog  oomplMed  WD«n  s  portum  w«t  wanted  to 
Mke  np  that  diset  kx  the  Sapumber  mmber. — The 
parral  fai  qo««tion  In  the  cue,  wai  deHwed  to  tbo 
pidntiff  vj  Mr.  Oaibntt,  solicitor,  of  Ynoi,  iMor 
StoAloB.  to  book  fiir  London,  nt  the  dofsiidutt' 
eoaeh-oake  at  StwMm,  (not  at  YoA). 
Vot.VIII.  OP. 


conditionally,  in  case  the  damages  should  be 
iQcreased  upon  this  rule. 

Mr.  Justice  Park, — Probably  the  jury,  in 
giving  their  verdict  for  162.  only,  were  in- 
fluenced by  the  same  principle  which  his 
Lordship  has  just  stated.  I  agree  with  my 
Brother  Wilde,  that,  where  one  has  entered 
into  a  contract  with  another,  he  cannot  ob- 
ject to  his  title  to  contract  Here,  liowever, 
the  duty  of  the  plaintiff  was  merely  to  carry 
the  parcel  to  the  office  of  the  defendants  at 
Stockton,  and  there  to  book  it  for  London. 
In  breach  of  that  duty,fae  putit  into  his  own 
bag,  intending  to  bring  it  up  to  London 
himself.  That  was  a  breach  of  duty,  not 
only  towards  the  party  who  had  entrusted 
him  with  the  parcel,  but  also  to  the  defen- 
dants, whom  he  was  thus  in  a  manner  de- 
frauding of  the  sum  they  would  have  been 
entitled  to  for  the  carriage  ;  I  think,  there- 
fore, that  tlie  rules  should  be  discharged. 

Mr.  Jtutice  Goielee  concurred. 

Mr.  Juttiee  Bwrroitgh. — I  agree  that  it  is 
not  competent  to  a  carrier  to  dispute  tlie 
title  in  the  property  of  a  passenger.  But  1 
think  this  plaintiff  lus  not  conducted  himself 
properly  with  r^rd  to  the  defendants.  On 
this  ground,  I  think  the  rules  should  be — 

DiMcharged. 


1830.  > 
JuneU.  J 

Bill  of  exchange — Notice  of  dithonour. 

The  drawer  of  a  Inli  of  exchange  it  in  all 
caus  mtUled  to  notiet  of  itt  dishonour^  where 
he  hae  reason  to  expect  that  he  mill  not  be 
called  upon  to  jpoy  U. 

Therej  we.  where  one  T.,  at  the  instance  of 
one  R,  C wAo  rnm  tiuUhted  to  the  defendant  J 
accepted  a  bill  dranm  on  him  fty  the  defen- 
dant,  having  no  assets  in  his  hands  betonghig 
to  the  defendant: — Held^that,on  the  dis- 
honour of  the  bill,  the  d^endant  was  entitled 
to  notice ;  and  that,  notwithstanding  he  had, 
previously  to  the  maturity  of  the  6tj/.  b^n  tn- 
formed  by  T.,  the  acceptor,  that  he  had  not 
the  means  of  paying  the  bill. 

This  was  an  action  by  tlie  plaintiff,  a 
banker  at  Paris,  upon  a  bill  of  exchange 
for  315/.  IBs.  10d.t  drawn  by  the  defendant 
on  the  18th  of  Febmary  1829.  at  font 
S  M 
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months,  upcKi  and  accepted  by  one  Henry 
Tebbs.  and  indorsed  to  the  pluntiff. 

Tbe  cause  was  tried,  before  Lord  Chief 
Justice  Tindal,  at  the  Sittings  at  Guildhall 
after  last  Michaelmas  term.  It  appeared 
that  one  Rose,  who  was  indehtea  to  the 
defendant  in  1,000^  procured  TeCbs  to 
accept  the  bill  in  question  for  his  (Rose's) 
accommodation  ;  and  that  tbe  defendant, 
before  the  bill  became  due,  was  informed 
by  Tebbs  that  he  had  receired  no  value  for 
the  bill,  and  bad  not  the  meant  of  taking  it 
up,  in  consequence  of  tbe  misconduct  of 
Rose,  at  whose  instance  he  had  accepted  it. 

The  defendant  bad  receired  no  notice  of 
the  dishonour  of  the  bill.  There  was  only 
a  letter  written  by  the  plaintiff's  attorney 
on  the  5th  of  July  (the  bill  being  due  on 
the  20th  of  June),  demanding  payment. 
But  it  was  contended,  on  the  part  of  the 
plaintiff,  that,  the  bill  being  an  accommoda- 
tion hill,  and  the  defendant  having  been  in- 
formed by  the  acceptor,  previously  to  its 
becoming  due,  tliat  he  could  not  pay  it, 
had  thus  such  a  knowledge  as  would  dis- 
pense with  the  necessity  of  DOtioe  of  die 
subseqnent  dishonour. 

A  verdict  was,  however,  taken  for  the 
plaintiff^  with  leave  to  the  defendant  to 
move  to  enter  a  nonsuit. 

Mr,  Serjamt  fVUdet  accordingly  in  Hihury 
term  last,  obtained  a  rule  tii«t.-^o  dispense 
with  the  necessity  for  a  notice,  -the  plaintiff 
most  prove,  not  merely  that  the  drawee  had 
no  assets  of  the  drawer,  but  he  must  shew 
that  the  circumstancei  connected  witli  the 
UU  are  such  aa  to  prove  that  the  drawer 
could  not  be  daronified  hy  tbe  want  of 
notice — that  he  had  no  remedy  over  against 
any  other  person ;  and  that  at  the  time  he 
drew  the  bill  he  had  no  reasonable  expecta- 
tion that  the  bill  would  be  paid  by  any 
other  person  thsn  himself.  These  two 
points  are  deductble  fVom  the  whole  current 
of  authorities  upon  the  subject.  The  Judges 
have  always  said  that  they  would  not  carry 
the  dispensation  further  than  the  authori- 
ties hw  idready  carried  it.  It  may  he  ad- 
nittad*  t&it,  upon,  the  facts  proved,  tbe 
drawee  had  no  M*eu  of  the  drawer  at  the 
lime  the  bill  was  accepted ;  but  there  was 
no  evidence  that  he  had  no  'assets  ot 
Rose.  The  acceptor's  saying  that  be  had 
not  teeeivcd  value  for  tha  bill,  was  not 
evidenoe  against  the  def«ndaiit.^Avim  v. 


Magty  (1).  Claridge  v.  Z)a/(oa(S),  CWy  t.- 
5eofl  (3),  and  Nortm  v.  Pkktring  (4), 
are  authorities  to  shew,  that,  wbm  the 
drawer  has  no  reason  to  sappoae  that  ba  is 
the  person  who  will  be  called  npon  to  pay 
the  bill,  he  ia  entitled  to  ootiee.  If,  on  ilie 
other  himd,  he  knows  that  he  must  provide 
for  the  bill,  be  ia  not  entitled  to  Dotiee. 
—-There  is  nothing  in  the  present  ease 
to  shew  that  the  defendant  bad  any  reaaoo  to 
suppose  that  he  would  have  to  pay  the  Ull. 

Mr.  Serjeant  Taddift  in  the  last  term, 
shewed  cause. — As  between  tbe  parties  to 
tbe  lull,  it  is  clear  that  it  was  an  accommo- 
dation bill.  The  acceptor  was  not  indebted 
to  tbe  drawer ;  and  the  latter  had  therefore 
no  ground  for  supposing  that  it  would  be 
paid  by  the  acceptor.  But  it  is  contended, 
that,  because  the  defendant  supposed  that 
Rose  would  furnish  the  acceptor  with  funds 
to  meet  the  bill,  he  was  entiued  to  notiea  of 
the  dishonour.  The  ease  of  BiekerMe  v. 
5ettimn(5)  is  precisely  in  point.  It  waa 
there  held,  that,  where  the  ^wer  of  a  IhH 
has  no  reasonable  expectatbn  that  tbe  bU 
will  be  paid  by  the  acceptor,  he  k  not  *»~ 
titled  to  notice  of  its  dishonour. 

The  lesroed  Setjeant  then  proceeded  to 
contend  that  the  letter  froas  Uie  pliUatiff's 
attorney  in  fact  amounted  to  a  notioe ;  bat 
the  Court  held  that  it  did  not. 

Mr,  Serjeant  WiUk  and  Mr,  Seijtmt 
Buitellt  in  support  of  the  rule. — The  case  of 
Bieker^ke  v.  Bo&man  was  decided  by  <Hdy 
two  Judges,  and  both  of  them  tbou^t  that 
the  judgment  might  go  upon  another  ground. 
That  case  has  alwm  been  looked  npon  wsA 
disappobation.  The  meie  fiwc  that  Tebb^ 
the  acoe[ttor,  said  ha  bad  no  means  of  taking 
up  the  nil,  is  not  enough  to  dispense  wi£ 
notice.  In  Etdaile  v.  S<merbif(6)y  Lord  Bl- 
Icnborough  said — "  As  to  knowledge  of  the 
dishonour  by  the  person  to  be  charged  on  tbe 
bill,  being  equivalent  to  due  iwUce  of  it 
given  to  him  by  the  holder,  tbe  case  Nidul- 
Mm  V.  GatUhU  (7)  is  so  decisive  aa  aotbority 
i^inst  that  doctrine,  that  we  cannot  enter 
again  into  the  discussion  of  it;**  andinCery 

(1)  15  EMt.  tt6. 

(5)  4Hui.&Sel».tt6. 
(4>  SBsnuflc  AM.  619. 

(4)  8  Ban.  <c  CraM.  610}  s.c.  r  Uw  Jcssn. 

K.B.  8<. 
<S)  1  Tarn  Il«p.  405. 

(6)  11  East,  117. 
(7>  S  H.  RIab.  610. 
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V.  Arefl,  Lord  Chief  Jiniiee  Abbott  nid— 
**TlwcdeoiBfon,whiefa  rafaitituled  knowledge 
for  notice,  I  bivc  dwaya  regretted,  because 
it  introduced  nice  distinctions  into  the  Uw, 
instead  of  adhering  tO  a  plain  and  intelligi- 
ble role.  As  I  hare  always  thought  that  it 
would  have  been  better  never  to  have  oon* 
ridvrcd  knowledge  as  equivalent  to  notioei 
I  cannot  eoasoDt  lo  carry  the  kw  one  tttf 
fnrther." 

Lord  CkkfJiutk9  Tindal^-^Biekenlike  v. 
Bollmm  haa  always  been  considered  as  an 
excepted  case;  and  beii^  auch,  it  is  not  to 
be  extended.  If  a  bill  be  accepted  for  a 
drawer  who  has  no  asscto  in  the  handc  ef  the 
areeptor*  be  cannotf  generally,  bcaaidtobaTt 
leociTed  damage  the  want  of  aoiiee.  lo 
JtucAvr  V.  Hiller{fi%  it  smiim  to  be  laid 
down,  that,  if  the  drawer  baa  reasonable 
ground  to  suppose,  that  the  bill  will  be  paid 
by  the  acceptor,  he  isentided  to  notice,  not* 
withstanding  that  the  acceptor  has  no  aseeCS 
of  his  in  hand.  The  qosatioD,  therefore,  ia 
this  ease  seems  to  be,  whether  Slaiter,  the 
drawer  of  this  bill,  had  reasonable  grotmd 
to  believe,  either  that  Tebbs  would  pay  the 
bill,  or  that  some  other  person  would  pro- 
vide for  it.  There  was  evidence  of  a  oon<» 
Tenatimi  wherein  Tebbs  said  he  had  hoc 
the  means  of  taking  up  the  bill,  in  conse* 

nee  of  some  impnind  mieeoiidact  in 
»  We  nan  only  infer  from  that,  that 
Rose  waa  the  penon  who  waa  expected  10 
Novide  for  the  bill.  The  supposition  that 
R«e  was  io  brmg  forward  the  money  when 
the  bill  became  doe,  is  not  inconsistent.  If 
Slltttcr  had  paid  the  bill,  he  woidd  have  had 
a  remedy  over  against  Rose.  He  wae 
therefore  dearly  entitled  to  notice. 

Afr.  Justice  Park  was  gone  to  chambers, 
but,  having  heard  the  whole  of  the  argu- 
ment, he  had  previously  to  his  leaving  the 
court  signifiea  bis  concurrence  with  the 
Lord  Chief  Justice. ' 

Mr*Jiutice  Gentle,  not  having  heard  tba 
former  part  of  the  argumenti  declined  giv- 
ing any  (pinion, 

Mr,  Jutliee  BttOMqtuU  —  I  concur  in 
what  has  Mien  IVommy  Lord  Chief  Justice. 
The  general  rule  ia,  that  the  drawer  of  a 
bill  of  exchange  is  at  all  times  entitled  to 

(*)  «  Cwnpb.  Sir ;        16  SsM,  43, 


notice  of  its  disbmumr.  The  etae  oSSidk- 
enUk*  V,  Boliman  forms  an  exception  to  this 
rule,  which  the  Courts  hate  always  lament- 
ed vrhen  it  baa  been  brought  before  them. 
^Where  a  bill  is  accepted  for  the  accoramo- 
datitm  of  the  drawer  himself,  lie  has  no 
right  to  expect  it  to  be  paid  by  the  accep- 
tor, and  consequently  he  is  not  entitled  to 
notice ;  but,  where  he  has  a  reasonable  ex- 
pectatMHk  that  the  acceptor  or  another  person 
will  pay  the  lull,  he  is  entitled  to  notice. 
The  prominent  facts  of  this  ease  appear 
thno  ^— The  bill  was  not  accepted  for  the 
accomroodatiraoftbe  defendant,  who  drew 
it,  but  for  the  acconunodationand  at  the  !»■ 
Btance  of  his  debtor.  It  is  evident,  therefore^ 
that  this  ia  not  a  bill  of  the  aame  dceerip- 
tion  as  that  in  the  case  of  Biekar£kt  r. 
Bellman.  It  seems  to  me  that  there  was 
reason  to  expect  that  Rose  would  pay  the 
bill,  and  therefm  the  defendant  was  en- 
titled to  Botiee. 


1890 
June 


0.  ) 
12.  i 


HAiniAoM  V.  »K«e,  ntt,  and 

AMOTHBK. 


Practice. — Bail — Render  htf  hail  jmf  in 
hy  the  Mheriff". 

The  tUfmimit'M  bail  having  heen  rejected, 
and  M  atlaehitemi  having  gone  agaimt  the 
sheriff  for  not  hrieging  in  the  body^  he  put 
m  other  bait,  and  rend»ed  the  defendant^  the 
original  bail-pieee  stUt  remakui^  on  the 
Jile : — Held  regular, 

Jones  and  Pitt,  two  of  the  defendants  in 
this  case,  havii^  been  arrested,  and  Uietr 
bail  having  been  rejected,  the  sheriflf  was 
ruled  to  bring  in  the  body.  On  the  expi- 
ration of  the  rule  an  attachment  issued 
against  him.  The  sheriff  then  (the  old 
bail-niece  still  remaining  on  the  Sle),  with- 
out the  knowledge  of  ttie  defondaots,  pat 
in  fireah  bail,  and  rendered  tlie  de»n- 
dants. 

Mr.  Pitt  (in  person)  now  moved  to  be 
discliaiged  out  of  custody,oa  the  ground  of 
irregularity  in  the  render.  He  contended 
that,  so  long  as  the  old  bail-piece  remained 
on  the  file,  none  but  the  original  bail  were 
competent  to  render.    He  cited  the  cases 


Digitized  by 


Goo 


876 


COURT  OF  COMMON  PLEAS^ 


of  Rex  r,  the  Sheriff  of  Esiex  (I ),  Fuller  v. 
Prest  (2),  Sharp  v.  Sheriff  {S),  Hardrsick  t. 
Bhtek{4,\  and  Rex  t.  the  Sheriff  of  Mid- 
dleiex(5)i  and  he  urged  that,  at  alleventa, 
the  sheriff  beine  in  contempt,  he  could  not 
afterwards  render  the  defendunti. 

Lord  Chief  Jmetiee  ZWaL— No  case  has 
been  made  oat  by  the  defendant  Pitt  to 
induce  the  Court  to  interfere  in  this  case. 
It  appears  that  two  of  the  defendants  have 
been  rendered  by  the  bail  put  in  by  the 
sheriff.  The  only  question  is,  whether  the 
practice  of  the  dourt  allows  the  sheriff  to 
put  in  bail  for  bis  own  security,  afler  the 
bail  put  in  by  the  defendant  have  been 
rejected.  There  are  several  cases  re- 
porti^  wherein  that  has  been  permitted  to 
be  done.  In  Haggett  v.  ArgetU  (6),  where 
the  defendant  refused  to  move  that  his 
bail  might  justify,  till  they  had  paid  certun 
costs,  Uie  Court  permitted  tbem  to  justify 
on  their  own  motion.  The  books  of  prac- 
tice lay  down  the  rule  very  broadly.  It 
must  be  perfectly  immaterial  to  the  defen- 
dant whether  he  be  rendered  by  one  set  of 
bail  or  by  another.  It  has  been  said,  how- 
ever, that  the  sheriff,  being  in  contempt, 
could  no  longer  be  permitted  to  use  ibis 
power.  No  such  objection  has  been  made 
by  the  plaintiff,  and  I  think  the  defendant 
cannot  make  it.  I  see  no  reason  why  the 
sheriff  should  not  have  every  indulgence 
in  these  cases.  Under  the  circumstances, 
it  seems  to  me  that  the  render  of  the  two 
defendante  in  this  case  was  agreeable  to 
the  practice  of  the  Court. 

Mr*  Justice  Park  referred  to  Ettuu  t. 
Sweet  {T), 

The  rest  of  the  Court  concurring — 

Rule  refused  (S). 

(1)  5  Tnrn  Rsp.  633. 
(t)  7  T«nn  Rep.  S09. 

(3)  Ibid.  tffi. 

(4)  Ibid.  t9f. 
h)  Ibid.  SS7. 

(€)  i  Minb.  365 ;  s.  c.  7  Tioat.  47. 
(7)  t  Biw.  S73,  3«& 

(B)  Mr.  nu's  iflMavita  iII«giiiK  tbat  (b»  aberiff*s 
oflum-  bad  tsksa  fton  Ub  ■  fM  ^  li.  8f.  €d.  npoa 
his  wmt.  tba  Court  nfamd  it  to  tbs  Ptotimotaiy 
to  aweitsia  whst  ann  be  was  satitbd  to. 


18S0. 
June  15.  ^ 


^  PAUCKES.  H'WIUUHAUOWITK, 


ADMINlSTRATKtX  09  BOUS- 
rALI^  DSCBASU). 

Practice-— OnkrtRg  witneuet  out  if  court. 

The  Court  refused  to  direet  a  mem  trial 
on  the  mere  gnNDuf  lAol  a  princ^paf  ivifasit 
m  the  ctttue  wme  miemUei  to  giee  emieme 
though  he  had  dieobeyed  um  order  mmde^ 
the  Judge  for  the  exebaion  of  the  mtmeetn 
during  the  trial.  Tlu  t^mission  or  nyeetiou 
of  a  wibiew  m  euek  a  ease  ttiathe  diicretim 
of  the  Judge. 

This  was  an  action  against  the  defen- 
dants, the  wife  beit^  administratrix  of  cue 
Mias  Honefidl  who  died  intestate,  to  re- 
cover a  sum  of  iOOL  allied  to  have  faeeu 
deposited  by  the  j^aintiff  in  theJundsof 
the  deceased. 

At  the  trial  of  tlw  cause,  before  Loid 
Chief  Justice  Tindal,  at  the  Sitta^  at 
Weatminater  after  laat  term,  in  purausnee 
of  an  arrangement  to  tbat  effeet,  an  order 
waa  made  requiring  all  the  witnesses  to 
withdraw.  The  first  and  principal  wi^ 
ness,  when  called,  stepped  into  the  box 
from  a  part  of  the  court  near  the  plaintiff's 
counsel,  where  he  had  rooaained  duriiig 
the  opening,  not  bavii^  obeyed  the  ordv 
for  retiring. 

It  was  thereupon  objected,  on  the  part 
of  the  defendant,  that  the  witness  ought 
not  to  be  permitted  to  give  evidenee  (par- 
ticularly aa  he  was  called  for  the  purpose 
of  proving  the  moot  material  &ct  in  the 
caseX  ^  navin^  been  present  and  heard 
the  whcde  opening  speech  of  the  plamtiff^ 
counsel,  wherein  the  &cts  upon  wUcb  bo 
relied  were  detailed  most  nunntefy. 

His  Lordship  (speaking  in  a  low  tone  of 
voice)  asked  uie  witneas,  whether  he  bad 
heard  the  opening  speech.  He  r^4ied 
without  hesitation  that  he  had  not,  for  thit 
he  was  very  dei^. 

His  testimony  was  received.  He  spoke 
to  the  fact  of  the  deposit  having  been  made 
by  the  plaintiff,  and  three  other  witnesses 
proving  conversations  with  the  deceased 
wherein  she  had  admitted  tbat  ahe  had 
made  the  plaintiff  a  present  of  200/.,  which 
she  (the  plaintiff)  bad  returned  hex  M 
keep,  the  jury  returned  a  veitUct  for  die 
plaintiff. 

Mr.  Serjeant  Wilde  nam  moved  for  a 
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rule  nUi  chat  the  verdict  might  be  set  aside, 
and  a  new  trial  had.  He  referred  to  The 
jiUorney  Oenerai  v.  Bt^)U(l%  where,  in 
the  Court  of  Exchequer,  a  witness  had  been 
rejected  on  this  ground. 

lord  Cl^  Ju$tie*  TimiaL— The  nde 
laid  down  in  the  Court  of  Exdiequer  in 
these  cases,  is  one  that  has  obtained  there 
for  many  years.  It  is  a  well  known  rule. 
Upon  all  trials  of  informations,  the  wit- 
nesses on  both  sides  are  ordered  out  of 
court.  The  notice  is  stuck  up  in  the 
court.  Bur  no  such  general  rule  exists  in 
any  other  court  (2).  In  the  present  in- 
stance, the  objection  being  taken,  I  asked 
the  witness  whether  he  had  beard  the  open- 
ing— ^he  said  he  had  not.  The  jury  heard 
all  the  obligations  ^  defndant's  counsel 
thou^t  proper  to  urge  upon  the  subject, 
and  uiey  would  withdraw  their  credit  from 
the  wibwsa  if-they  saw  fit.  It  did  not 
appear  that  the  witness  was  contumacious, 
or  had  any  sinister  view  in  remaining  in 
court.  Vie  must  also  look  at  the  other 
evidence  in  the  cause.  The  three  other 
witnesses  all  agreed  that  they  had  heard 
Miss  Horsefall  say  that  she  bad  made  a 
present  of  200/.  to  the  plaintiff,  which  she 
had  returned  to  her  to  keep.  There  was 
a  strong  case  for  the  jury  indqiendently  of 
the  evidence  of  the  first  witness.  I  there- 
fore think  there  is  no  sufficient  ground  for 
a  new  trial. 

Mr.  Juitioe  Park. — I  will  not  at  present 
enter  into  a  consideration  of  the  wisdom 
and  propriety  of  eataUishing  in  this  and  the 
other  courts  a  rule  aimilar  to  that  need  in 
the  Conrt  <^  Exchequer.  ^Tbere  the  nde 
is  inflexible.  Althcmgh  a  witness  may  be 
held  contumacious  for  continuing  in  court 
after  the  promulgation  of  an  order  requir- 
ing him  to  withdraw,  still  I  do  not  conceive 
that  to  be  a  ground  for  grantii^  a  new  trial. 
If  an  attorney  misconduct  himself  in  this 
management  of  a  suit,  we  may  punish  him, 
but  his  client  is  not  Uierefore  to  be  a  suf- 
ferer. It  seena  to  me  that  there  ia  no 
ground  for  our  interference. 

(1)  9  Piin,  4. 

(t)  Mr.  SiajBUit  >ViIde  aabimtted,  thM,  wbetbcr 
the  witaaeeea  were  excluded  by  virtue  of  e  generel 
rule  applicable  to  all  caset,  or  of  ao  wder  nude  ia 
the  particular  one,  made  no  difierencc,  provided  the 
putm  bad  dae  notice  of  it. 


Mr.  Juitke  GaseUe. — This  does  not  seem 
to  me  to  be  a  matter  that  calls  for  the  in- 
terposition of  the  Court.  The  order  for 
the  exduaion  of  the  witnesses  beiiu;  made 
by  the  Juc^  at  Nisi  Frioa,  it  ia  for  him 
to  exercise  a  discretion.  It  is  entirefy  a 
question  of  Nisi  Prins  practice. 

Mr.  /iMttce  Boumquet. — As  there  is  no 
such  general  mle  here  as  in  the  Court  of 
Exchequer,  the  admission  or  rejection  of 
the  witness  properly  rested  within  the  dis- 
cretion of  the  Jnd^e  at  the  triaL  I  see  do 
reaatm  for  diatarbing  the  verdict. 

Rule  refused. 


1830.  7  SMITH  AND  AMOTHSa  e.  CAHr- 
June  15.  )     BBLL,  SHOCU,  AXD  COOFBB. 

Coats— ToaMtim. 

Where  tt»o  of  Ihree  dtfendantt  defettd  to- 
gether^  and  the  t^rd  aloaet  the  costs  ^  the 
whole  (in  the  event  of  a  verdict  for  themj 
should  be  taxed  together. 

Mr.  Serjeant  Wildet  on  a  former  day, 
obtained  a  rule  nin  that  the  Prothonotary 
might  review  his  taxation  in  this  cause,  he 
having  allowed  costs  to  two  of  the  defen- 
dants only,  via.  Campbell  and  Shouls. 
The  circumataneea  of  the  case  were  as  fid- 
lows  : — 

The  defendants  Campbell  and  Shouls 
joined  in  their  defence.  The  defendant 
Cooper  defended  s«>arately.  At  the  trial, 
the  two  first-named  defendants  only  ap- 
peared, Cooper  being  insolvent,  and  his 
attorney  declining  to  appear  for  him.  The 
defendants  obtained  judgment,  and  the  two 
first  their  costs  thereon. 

Mr.  Serjeant  Taddy  shewed  cause,  con- 
tending that,  as  the  plainuffs  had  once  paid 
costs,  they  ought  not  to  be  again  called 
upon ;  and  that  Cooper  might  have  ob- 
uined  costs  had  he  appeared  st  the  proper 
time. 

Mr.  Serjeant  Wilde  was  heard  in  sup- 
port of  his  rule. 

Lord  Chief  Juitice  TmdaL — It  is  clear 
that  Cooper,  if  he  had  exerted  himself,  had 
an  opportunity  to  tax  his  costs  as  well  as 
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the  other  defendant*.    It  is  in  vain  to  ask 

the  Court  to  alter  the  judgmenti  for  that 
would  prejudice  the  plaintiflft.  We  have 
no  right  to  make  thera  liable  a  second  time. 
I  think  therefore  we  ought  not  to  inter> 
fere.  If  the  defendant  has  any  remedyi  it 
is  against  his  attorney. 

The  rest  of  the  Court  coneurrii^f— * 
Rule  ditekarged. 


1830.  ) 

t         IK     C    BOWE  D.  S07TLT. 

June  15.  3 

Practice — Depotit  m  lieu  of  special  bail. 

Where  a  defendant  ha*  deposited  the  debt 
and  costs  with  the  sheriff  on  his  arrett^  the 
plaintiff  cannot  move  to  take  the  amount  out 
of  court  until  the  time  far  perfecting  tpedal 
bail  has  exited, 

Tbe  defendant  in  this  case  was  arrested 
on  the  8th  of  May,  whereupon  he  pot  into 
(he  handa  of  the  sheriff  the  amount  of  the 
debt  sought  to  be  recovered,  together  with 
\0L  for  costs,  pursuant  to  the  statute  7  &  8 
Geo.  4.  c.  71,  and  on  the  17th  the  sheriff 
paid  the  money  into  court.  The  time  tot 
putting  in  special  ba^  expired  on  the  14ih. 
No  bad  having  been  pat  in-~ 

Mr.  Serjeant  jfnarewe,  on  tbe  part  of 
the  plaintiff,  on  the  1 7th,  obtsined  a  rule 
nisi  for  taking  the  money  out  of  conrt ;  and 
on  the  same  day  the  defendant  gave  the 
plaintiff  notice  of  his  intention  to  allow  the 
sum  so  deposited  with  the  sheriff,  and  by 
him  paid  into  court,  together  with  the  ad- 
ditional sum  of  10/.  as  a  fhrther  aecuri^ 
for  the  costs  of  the  action,  to  remain  m 
court  to  abide  the  event  of  the  suit,  pnr^ 
snant  to  the  2nd  section  of  the  statute. 

Mr.  Serieaia  Adam  afterwards  shewed 
cause. — He  contended  that  tbe  a^fdieation 
was  premature,  inaamnch  as  tbe  time  Ibr 
perfKting  bail  did  not  expire  till  di«  18th, 
previonsly  to  which  day  it  was  not  com- 
petent to  either  party  to  take  any  8te[>— 
the  defendant  to  move  to  take  the  money 
out  of  the  court  on  his  perfecting  bail,  or 
the  plaintiff,  in  case  of  the  defendant's 
default  to  perfect  bail. 

Mr.  Serjeant  Andreies,  in  support  of  his 
rule.— The  bail  not  having  b«en  ptaim,k 


dearly  conld  not  be  perfeded.   The  d«e 

for  pnttii^  in  bail  having  gone  by,  the  dt> 
fendsnt  is  estopped  from  contendiBg  that 
the  plaintiff's  application  is  prematvre. 

The  point  being  new,  and  it  bein^  lag- 
gested  that  it  was  under  consideration  in 
the  King's  Bench,  the  Court  delayed  their 
decision  tmtil  tbe  prcstnt  tern. 

lord  Chief  Jtuliee  TindaL— In  tbia  am 
a  motion  has  been  fnade  im  the  part  of  the 
plaintiff  to  receive  out  of  court  the  amoost 
of  the  debt  and  10^  for  eosta,  which  had 
been  paid  into  tbe  bands  of  the  sheriff  by 
the  defimdant  oo  his  arrest,  inlien  of  giniv 
a  bail-bond,  in  punuanee  of  tbe  stataie 
7  &  8  Geo.  8.  c.  71.  The  questitm  arises 
upon  the  2nd  section  of  that  sUtute,  which 
extends  the  provisions  of  the ^8  Geo.  8. 
c.  46.  therein  recited,  to  the  case  of  had 
above,  and  enacts,  "  that,  in  aU  cases  ia 
which  any  defendant  shall  have  bcea  dis> 
cha^d  from  arrest  upon  makfaig  mA 
deposit  as  is  required  by  the  said  rcdtcd 
act,  and  tbe  sum  so  deposited  shall  ham 
been  paid  into  court,  it  shall  be  lawfol  Cor 
such  defendant,  instead  of  putting  ia  and 
perfecting  ^ledal  bsol  in  tbe  aetioii  aeeonl- 
ing  to  tbe  coorae  of  practice  of  die  Cboii^ 
to  allow  the  sum  so  deposited  witb  tbe 
sheriff,  and  by  him  paid  into  court  as  afim- 
said,  together  with  the  additioBB]  ana  of 
10/.,  to  be  paid  faitb  court  by  such  defea- 
dant  as  a  further  security  for  tbe  coata  of 
tbe  acticm,  to  remain  in  uie  court  to  abide 
the  event  of  the  suit;  and  thereupon  tbe 
said  defendant  may,  and  he  ia  hereby  re- 
uired  to  enter  a  ooramon  ^pearanoe,  «r 
le  common  bail  in  the  aotitm,  within  aocb 
time  as  he  wonld  have  been  reqaired  la 
have  pmt  in  and  pttfeetedmpedtX  Iwil  in  tbe 
action  acoording  to  the  coarse  of  tbe  sasd 
Court."   Tb«  questioB  tbereferc  is,  wb^ 
ther  the  defendant  has  jpvuu  limefy  notice 
of  hia  intention  to  avau  bima^  of  tbe  ^ 
teraativtt  aJkmed  by  tbu  act,  be  not  bwsag 
dMc  so  Mtil  lbs  ^y  uau  before  ibat  ou 
which  acoording  t»  tbe  eeurae  of  praetaee 
special  bail  should  have  been  peifetted*  k 
appears  to  us  that  the  words  here  wed — 
"  instead  of  putting  in  andperfeetmg  special 
bail  in  the  aetion"-~eomprebend  tbe  wbole 
time  in  which  bail  may  be  put  in  and  petfeec- 
edj  that  is,  until  the  time  for  perfeetmg  bus 
expired.   The  intentkm  of  tae  act  mm  w 
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benefit  the  defeodMit.  The  pluntiff  does 
not  suffer  any  delay  by  this  coosCrueiioo ; 
foft  until  the  bail  ii  perfected  he  could  not 
declare  in  chief.  It  wat  never  intended 
tluit  the  money  should  be  taken  out  of 
eourt  t  it  wu  meant  to  remain  in  court  as 
a  stake.  On  the  whole,  we  think  the  de« 
fendintt  not  being  obliged  to  perfect  bail 
until  the  IStb,  had  till  the  txj^nttion  of 
that  day  to  avail  himself  of  the  proTisions 
of  the  act. 

Rule  dtKharged^ 


1  830.  \  BAHILTOM  V.  JOMU,  FITT*  ASD 
June  16.   5  AKOTHBR. 

Attorney— j?VfiJfi«ge  of. 

An  aUonttft  j^aimtiff  ia  a  eatue,  is  not 
within  the  operutim  if  the  7  &  S  Geo.  4. 
c.  71.  <.  8,  which  reqitiree  the  writ  to  be  in- 
domed  with  the  name  and  place  of  aboie 
ike  atlonug  by  wham  it  i*  itmed. 

The  defendant  Piu,  in  person*  mored  to 
be  diacharged  out  of  custodyi  be  baviiv 
been  arrested  in  this  action  at  the  soit  of 
the  plaintifi^  an  attorney  of  the  pourt,  upon 
a  common  eapiaSf  upon  which  there  ap- 
peared no  indorsement  of  the  name  and 
place  of  abode  of  the  attorney  issuing  it, 
as  required  by  the  7  &  8  Geo.  4,  c.  71. 
8.  8,  which  enactSt  "  that  no  sheriff*  &c. 
shall  grant  any  warrant  Utr  the  arrest  of, 
or  shall  arrest  the  peraon  of  any  defendant 
upon  any  writ  or  process  issued  by  any 
plaintiff  in  bis  own  penKWi  unless  the  same 
writ  shall,  at  or  before  the  time  of  gaming 
such  warrant,  or  of  making  such  arrestt  be 
delivered  to  snfih  sheriff*  &c.  hy  aom  at- 
torney of  one  of  th«  eourte  oT  record  at 
Weatminster,  or  of  the  Conrta  of  Gnat 
9cnion  in  Waleti  or  of  the  courts  of  the 
counties  Palatine  of  Lancaster  or  Dur- 
ham, or  of  the  court  out  of  which  the  said 
writ  shall  have  issued,  or  by  the  clerk  of 
such  attorney,  or  axk  agent  authorized  by 
such  attorney  in  writing,  and  unless  the 
said  writ  shall  be  indorsed  by  such  attorney 
or  his  olerk,  or  such  agent  as  aforesaid,  in 
the  presence  of  such  dieriff,  &c.,  with  the 
name  and  place  of  abode  of  such  attorney." 


Lord  Chief  Justice  7Wa/.— The  defen- 
dant Pitt  complains  that  he  has  been 
arrested  upon  a  capias  issued  by  the  plain- 
tiff in  person,  and  having  no  such  inaurse- 
ment  as  is  required  by  the  7  &  8  Geo.  4. 
c.  71.  s.  8.  It  appears  upon  the  face  of 
the  affidavit  upon  which  the  writ  was 
issued,  and  also  upon  the  declaration,  that 
tba  plaintiff  is  an  attorney.  It  is  aaid  that 
the  requisites  of  the  ant  have  not  been 
complied  with.  The  object  of  the  atatute 
was  to  remedy  the  oppression  |>ractised  b^ 
parties  im|wopttly  ueuing  writs  in  tlieir 
own  Bunea,  aad  affording  no  opportunity 
of  relief  to  the  defendaats,  they  not  being 
tangible  by  the  Court.  The  preamMe, 
therefore,  states,  that  arrcets  of  the  person 
had  in  asany  instances  been  made  under 
wriu  sued  out  by  persons  not  being  attor- 
nies  or  solicitors,  and  whose  places  of  re- 
sidence have  been  unknown,  and  the  prac- 
tice has  been  found  to  be  productive  of 
oppression  and  vexation.  It  then  pro- 
ceeda  to  enact,  that  no  sheriff,  &e.  shall 
grant  any  warrant  for  the  arrest  of,  or  shidl 
arrest  the  person  of  any  deftndant  upon 
any  writ  or  procete  iatued  by  any  plaintiff 
in  his  own  pm«%  unleaa  aaaae  writ 
shall  be  delivered  to  him  by  aomc  at* 
torney,  or  his  clerk  or  s|[CBt,  and  unless 
the  writ  ^all  be  indoraed  by  such  attonwy , 
or  clerk  or  agent,  in  the  presence  of  such 
sheriff,  &e.,  with  the  name  and  place  of 
abode  of  such  attorney.  The  very  object 
is  that  there  shall  be  some  attorney  re- 

rnsible  for  the  due  use  of  the  process  of 
Court.  Upon  that  section  alone  I 
should  say,  that  the  present  case  does  not 
fall  within  the  mischief  intended  to  be  re- 
okedied  by  the  act.  But  the  ninth  section 
puts  the  matter  beyond  the  possibility  of  a 
doubt ;  for,  it  provides  that  "  nothing 
herein  contained  shall  extend  to  any  writ 
or  proceaa  aoed  out  by  any  attorney,  soli- 
citor, clerk  of  court,  or  other  officer  of  ai^ 
court,  having  authority  to  sue  out  process 
in  bis  own  name."  Ihis  case  therefore  is 
expressly  excepted  out  of  the  operation  of 
the  act. 

The  rest  of  the  Court  concurring— 
Ruk  rented. 
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Jime  1 9  J        ^'  KooEE. 

Ejectment — Bail  under  1  Geo,  4.  c.  87. 

The  reci^itumce,  with  twontreties,  to  pay 
damageM  andeoitt,  required  by  the  1  Geo.  4. 
c.  87.  I.  It  to  be  Mtendimioiy  the  tenant  in 
poseettkm  upon  At*  being  tutndtled  to  defend, 
t^Htid  not  be  intitied  m  the  canae  tu  H  origi- 
nally stood,  but  with  the  atdutittUion  of  the 
name  ^  the  tenant /i>r  that  of  John  Dae. 

The  tenant  in  possession  in  this  case, 
upon  his  being  admitted  to  defend,  besides 
entering  into  the  common  rule  and  giving 
the  common  undertaking,  in  case  the  verdict 
should  pass  for  the  lessor  of  the  plaintiflT, 
to  give  biro  judgment  of  the  term  next  pre- 
cecung  the  triu,  entered  into  the  recogni- 
sances required  by  the  statute  1  Geo.  4. 
c.  87.  s.  ] ,  with  two  snreties*  to  pay  the 
damages  and  costs,  in  pursuance  of  a  rale 
to  that  efifect  obtained  by  the'lessor  of  die 
plaintiffin  the  last  term  (1).  The  rule  was 
intitied,  '*  Roe  d.  Durant  v.  Doe,"  and  the 
rect^izance,  taken  before  commissioners 
in  the  country,  was  intitied  in  like  manner. 

Mr.  Serjeant  Wilde,  on  ihe  partof  the  les- 
sor of  the  plaintiff,  objected  that  the  recog- 
nizance was  improperly  intitied.  He  con- 
tended that  it  should  have  been  intitied  in 
the  cause,  Roe  d.  Dvrant  v.  Moore,"  the 
rule  being  prospective,  upon  Moore's  being 
admitted  to  defend. 

Mr.  Serjeant  Crott,  contri,  submitted 
that  the  recognizance  was  intitied  in  ac- 
cordance with  the  rule  ;  that  the  objection 
was  shadowy  and  without  foundation ;  that 
there  was  no  material  variance ;  and  conse- 
quently that  it  was  not  incvmbent  on  the 
defendant  to  amend. 

LordCluefJuitice  Tindal. — Theintitling 
the  recognizance  is  the  act  of  the  officer  of 
the  Court ;  therefore,  with  the  consent  of 
the  parties  "  John  Doe"  may  be  expunged. 

Mr.  Justice  Park. — ^The  case  is  novel.  I 
think  the  recognizance  should  be  re-ac- 
knowled^ed  after  the  alteration. 

The  rest  of  the  Court  concurrii^— 

The  recognixmce  wat  altered,  and  ordered 
to  he  re-acknondedged;  and  tme  wa$ 
alUmedfor  juetificekion. 

(1)  Aota,  p.  Sf7. 


The  recognisance  in  question  was  in  tfae 
sum  of  800/. 

Mr.  Serjeant  Crote,  on  a  subsequent  day 
(the  S8th  instant),  moved  to  reduce  the 
amount,  the  sureties  having  been  objected 
to  for  insufficiency.  H«  referred  to  Doe 
d.  Samimm  v.  Aee(2). 

hut  The  Court  held  that  they  had  no 
power  to  do  so. 

RefueediS). 


1830.  > 
June  19.)  w"-"^"-""^ 

Sunday — Contract  of  tale,  andn^seqaent 
acknowledgment  and  promise  to  pay. 

The  plaitUiff's  servant  bargained  wUh  the 
defendant  onaSiUurdayeeemng^for  theteie 
of  cattle :  the  defendaiU  agreeing  to  lake  them 
tf  he  approved  them  on  we  Sniuay  menmig. 
On  the  Sunday  the  defendant  did  eoiueia  to 
take  the  beasts,  tmd  they  were  aeeordingly 
detmered  to  him  or  (Aol  day,  and  seme  time 
afterwards  he  promised  the  phanl^  to  pay 
for  them : — Held,  that  allhough  the  contract 
was  completed  on  the  Sunday,  and  therefore 
void  by  the  statute  of  Charles,  yet  that,  tie 
defendant  having  kept  the  beasts  and  suhse- 
qvently  promiMd  to  pay  far  them^  he  was 
liable  for  tlieir  value,  on  a  qaaBtam  menrit 

This  was  an  aetion  of  assumpsit,  for  the 
price  of  three  cows  and  a  heifer  aold  fay 
the -plaintiff  to  the  defendant  under  these 
eircumstancea  :-~ 

A  drover  or  servant  of  llie  plaintiff 
traveUing  from  Wales  to  Sussex  widi  beasts, 
put  them  np  for  the  n^^t  on  Ae  defen- 
dant's premises  on  a  Saturday,  and,  being 
in  want  of  money  to  proeeed  on  his  jour- 
ney, bargained  with  the  defendant  for  tbe 
sale  of  the  cattle  in  question.    The  defen- 
dant said — "  If  I  like  ^em  to-morrovr 
morning  {Sunday),  111  take  them."  On 
the  Sunday  morning,  a  servant  of  tbe  de- 
fendant told  the  pl&tiff's  drover  UiUt  Ins 
master  would  not  deal  for  tbe  beasts^  sn>d 
accordingly  the  plwntiff's  man  proceeded 

(<)  6  J.  B.  Moore,  5«. 

(S)  Sm  Ro«  d.  Dttiaot  *.  Hoora,  9  L«ir  Jam. 
CP.  58,  where  it  WW  bald,  that  tb«def«»lwt  nrri* 
nottby  briogii^  a  writof  error,  get  rid  e< tbe  mSmnv 
nentuiMd  recogniniios  snd  uadertaltiiig'. 
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on  way.  He  was  tiomver  followed  by 
the  defeodaot^  servant  in  the  course  of 
the  and'  the  thrift  cowi  and  heifer 
wen  ^iven'  back  to  thedefendaatfi  house. 
The  bill  of  pMrceii  ww  dated  Saturday  the 
And  of  Ai^st  18e9.  The  defendant  kept 
the  cattle,  and  some  time  afterwards  being 
applied  to  by  the  plaintiff  fbr  payment,  the 
defendant  said  he  would  pay  the  money 
to  Mr.  Cotton  at  the  Swan  (the  landlord), 
before  the  plaifitiflTcame  there  again. 

Mr.  Juatke  Bayley,  before  whom  the 
cause  was  tried,  was  of  opinion,  that  the 
defendant  having  kept  the  beasts,  and  sub- 
aequently  promised  to  pay  fbr  them,  was 
liable  for  their  value  upon  a  i^aantum  me- 
tuHf  though  not  for  the  sum  agreed  upon 
when  the  bargain  was  completed  on  the 
Sunday. 

A  verdtet  was  foirorffor  the  plamtiff  for 
the  value  of  the  beasts,  with  liberty-  to  the 
defendant  to  move  to  enter  a  nonsuit,  on 
the  ground  that,  the  original  contract, 
having  been  made  on  a  Sunday,  was  void 
by  the  statute  £9  Car.  £.  c;.  7. 

Mr.  Serjeant  v/nt/i-CTrs,  accordingly,  in 
the  last  term,  obtained  a  rule  n{«t  to  that 
eitect. 

Mr.  Serjeant  Bompas  now  shewed  cause. 
The  contract  was  made  on  the  Saturday, 
though  subject  to  the  defendant's  approval 
on  the  following  mortiing.  The  defendant 
kept  the  beasts  on  the  Monday.  Conse- 
quently, what  took  place  on  the  Sunday 
may  be  left  out  of  the  rase.  Where  a 
party  holds  goods  of  another,  the  law  im- 
plies a  promise  to  pay  their  reasonable 
value.  Besides,  here,  on  a  demand  being 
made  for  payment,  the  defendant  after- 
wards promised  to.pay  for  the  cattle.  In 
Bioxome  v.  Wiltiam^  ( 1 ),  and  Fennel  v.  Rid- 
iw(2),  the  contracts  were  clearly  made  on 
the  Sunday ;  so  also  in  SmUh  v.  Sjtmromip), 
which  was  an  action  for  not  accepting 
goods,  contract  for  which  was  completed 
on  Che  Sunday. 

JIfr.  Serjeant  Andrews,  contrd.  —  The 

Eurebase  was  talked  of  on  the  Saturday, 
ut  the  bargain  was  in  fact  completed  on 

(1>  S  B.  &  C.  S9t ;  c.  S  D.  &  ft.  8t ;  f  Uw 
JoaiD.  K.B.St4;  1  (Tar.&P.  t»4.      ..  . 

(t)  »B.&C.406;s.c.aD.ftIUSM|4Uw 

Jount.  K.B.307. 

(3)  4  Bing.  84  ;  *.  c  It  J.  B.  Moore,  tfifi;  5  Uw 
Jottm.  CP.  80. 
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the  Sunday.  T!ie  question  is,' whether  tbe 
effect  of  the  statute  of  Charles -is  to  be 
discharged,  by  implication  .arising,  out  of 
something  done  afterwards. 

Mr.  Jtutiee  Airft. — I  should  be  very 
sorry  to  be  supposed  to  depart  from  the 
rule  laid  down  by  both  the  Courts  upon 
the  subject,  and  from  enforcing,  as  far  as 
the  statute  goes  (which  however  is.  very 
inefficient),  the  observance  of  tire  Lord's 
day.  As  to  the  first  part  of  tlie  case,  I 
should  be  of  opinion  that  this  coptract  was 
made  on  a  Sunday,  and  came  within  the 
statute.  I'he  bargain  began  on  the  Satur- 
day. The  parties  then  came  to  no  conclu- 
•ioo.  On  the  Snfaday,  the  beasts  were 
anproved,  and  bought  by  the  defendant. 
But  the  ground  upon  which  I  think  the 
plakteiff  entitled  to  recover,  in  coneurrenra 
with  Uie  opinion  expressed  by  my  BroUier 
Bayley,  is,  that  th6  defendant  afterwards 
assented  to  the  contract  and  promised  to 
pay  for  the  cattle.  I  therefore  think  there 
is  no  ground  for  disturbit^  the  verdict. 

Mr.  Justice  Oatelee. — I  am  also  of  opi- 
nion that  the  vek^iet  ooght  not  to  be  dis- 
turbed. Th^re  cannot  be  a  shadow  or 
doubt  but  that  the  contract  was  made  on 
the  Sunday.  I  am  not  prepared  to  go  the 
lei^h  of  saying  that  die  mere  retainer  of 
goods  under  such  circumstances  afterwards 
creates  an  implied  liability  on  a  quantum 
meruU,  fbr  tint  would  destroy  tbe  eflfect  of 
the  statute  orCharles.  IT  the  plaintiff  had 
deman^d  the  cattle,  and'  the  defendant 
lad  refused  to  deiSver  them  up,  the  forifteir 
would  have  been  entitled  to  mamtain  trover. 
But  the  ground  on  which  1  rest  my  judg- 
ment is,  that  a  subsequent  promise  to  pay 
was  proved. 

Mr.  Justice  Bosanquet. — -I  agree  with  the 
doctrine  laid  down  by  the  learned  Jndge 
at  tbe  trial.  .  It'  is  perfectly  clear  that  the 
parties  would  not  be  bound  by  a  contract 
made  on  a  Sunday.  I  much  iilclnied 
to  think  that  the  contract  in  this  case  was 
made  on  the  Sunday.  There  was,  however, 
a  subsequent  promise  to  p^,  Which  enti- 
tles the  plaintiff  to  teeover  ^e  vahte ;  and 
that  tbe  jury  have  given  htm. 

Rule  discharged. 
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1830.      >    WIZJOK  8.  Bn>tH  AMD 
June  21.    5  AKOTHBIt. 

Practice — Return  to  $cirt  facia*. 

The  Court,  reprobating  the  practice  of 
returning  nihil  to  mrU*  of  sci.  fa.,  ta 
xucA  cate*  take  advantage  of  every  triJUng 
irregularity,  to  set  oxide  the  proceedingt^ 
Therdmet  where  the  plaintiff'*  attorney  di- 
rected the  eheriff  to  return  nihils  to  two  writs 
of  sci.  la.,  and  sad  that  "  he  was  afraid  the 
proceedings  would  come  to  the  knowledge  of 
the  hail,*'  the  Court  set  them  aside,  on  the 
ground  of  collusion  between  the  attorney 
and  the  sheriff. 

Mr.  Serjeant  Wilde,  on  a  former  day  in 
this  term,  obtained  a  rule  nisi  that  the  pro- 
ceedings against  the  bail  in  this  cause  upon 
a  scire  facias  and  alias  scire  facias,  might 
be  set  aside  for  irregularity.  The  affidavit 
upon  which  the  motion  rested,  stated,  that 
the  bail  had  had  no  notice  of  the  proceed- 
ings ;  that  the  plaintiff's  attorney  directed 
the  sheriff  to  return  the  writs  nihil,  saying 
at  the  time  that  he  was  afraid  the  proceed- 
ing would  come  to  the  knowled^  of  the 
■bail.  [This  allegation  was  not  denied  on 
the  other  side.^ 

Mr.  Serjeant  Toddy  now  shewed  cause. — 
He  submitted  that  it  was  incumbent  on  the 
hail  to  watch  the  proceedings,  they  not 
being  entitled  to  actual  notice ;  and  that, 
consistently  with  the  established  practice, 
the  Court  could  not  interfere. 

[Afr./iuftce {roM^e referred  to  ^eiUtn^- 
ton  y.  BeddiugtoniX)*  where  the  sheriff 
had  been  directed  to  return  nihil  to  a  scire 
facias,  the  whole  Court  strongly  condemned 
this  prevailing  iniquitous  practice.  Lord 
Chief  Justice  Best  said—"  The  greatest 
injustice  is  frequently  d«w  by  parties  di- 
recting retams  of  wAi/  to  Iw  made  by 
a  sheriff  to  writs  of  wtn  facias*  The 
d^endant  alwaya  ought  to  have  notice 
that  such  writ  is  sued  out  against  him,  and 
that  it  is  lodged  in  the  sheriff's  office. 
[Qiurre,  ought  not  the  baU  ?  they  being  the 
parties  to  be  affected  by  ic]  It  is  a  mere 
mockery  to  issue  such  a  writ,  and  direct 
the  sheriff  to  return  mkil,  by  which  the  de- 
fendant is  burthened  with  an  unnecessary 

(1)  S  Moon  &  P.  tm;  s.  c.  7  Law  Joem. 

CP.  79. 


expense."  Mr.  Justice  Park — "  The  prac- 
tice of  directing  a  sheriff  to  return  aiJU/toa 
writ  of  scire  fadas,  without  givii^  any 
notice  to  the  defendant  or  Ai#  &m,  appears 
to  me  to  be  most  outrageous,  and  oi^ht 
not  to  be  countenanced  by  the  Court  in 
future."  Mr. Justice  Burrough — "I trust 
that  it  will  not  be  long  before  the  practice, 
that  two  nihUs  shall  be  deemed  equivalent 
to  a  scire  fecit  will  be  abolished."  Mr. 
Justice  Gaaelee — **  The  greatest  ineoo- 
Tenience  and  hardship  are  imposed  on  de~ 
fendants  and  their  bailt  where  a  plaintiff 
directs  a  sheriff  to  return  nihil  to  a  writ  of 
scire  facias,  without  givti^  (Aem  any  infiH- 
mation  that  such  writ  is  lodged  in  the 
office ;  and  I  trust  that  this  practice  will 
be  noticed  by  the  commissioners  in  their 
report,  and  that  they  will  point  out  a 
remedy,  so  as  to  obviate  such  practice  in 
future."! 

Mr.  Serjeant  Taddy. — If  the  Court  dis- 
regard iu  rules,  there  will  be  no  occasioa 
for  the  interference  of  the  commtssiooers. 

Lord  Chi^  Justice  ZWal.— -Whatever 
the  practice  of  the  Courts  has  hitherto 
been,  it  is  high  time  that  there  should  be 
some  general  rule  upon  the  aulgect.  In 
the  present  case,  there  appears  to  have 
been  collusion  between  the  plaintiff's  at- 
torney and  the  sheriff ;  and  therefore,  on 
that  short  ground,  we  are  of  opinion  that 
this  rule  for  setting  aside  the  procMdinga 
should  be  made  absolute. 

RsdeahtobiU, 


1830.  > 

June  22   ^  ^^"^  '*  axoTBia. 

Baidmipt  Act — Omtn^ioii  ef. 

The  second  section  of  the  $  Geo.  4.  e.  16. 
enacts,  that  **  all  bankers,  brokers,  and  per- 
sons using  the  trade  or  profesnon  of  a  scri- 
vener, receiving  other  men's  monies  or  estatee 
mto  their  trust  or  custody,  shall  be  deemed 
traders  liable  to  become  bankrupt : — Held, 
that  a  sh'^broker  is  a  broker  witlun  the 
meaning  of  the  statute,  and  that  the  words 
**  receiving  other  men's  monies  or  estaU*  mta 
their  trust  or  custody,"  of^pUf  to  haiAera  and 
brokers  as  mil  as  to  serweners. 
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Vendor  and  Purchaser — Detbieing  tUle, 

A  purchater  is  not  bound  to  accept  a 
dembtpd  title.  Where  vendors  derived  title 
from  a  trader  who  was  liable  to  the  bankrupt 
Ions,  and  who  had  committed  an  act  of  bank- 
ruptcy by  assigning  kit  estate  to  his  credi- 
tors : — Held,  that  the  purchaser  was  not 
bound  to  accept  the  title,  it  not  appearing 
that  all  the  creditors  had  released,  or  that 
some  one  of  them  had  not  the  power  ef  tiling 
mit  a  towmuttun. 

This  was  an  aetion  of  assumpsit  on  a 
pDrehase-agreement,  to  recover  back  the 
deposit. 

The  breach  assigned  was,  the  non-per- 
fection of  the  title. 

The  question  which  arose  on  the  trial 
was,  whether  Thomas  Baker,  by  whom  the 
estate  in  question  was  assigned  to  the  de- 
fendants, was  a  trader  within  the  bankrupt 
act,  6  Geo.  4.  c.  16.  s.  2,  which  enacts, 
*'  that  all  bankers,  brokers,  and  persons 
using  the  trade  or  profession  of  a  scrivener, 
rtceioing  other  men  s  monies  or  estates  htto 
their  trust  or  custody,  and  persons  insuring 
ahipa  or  their  frewbt,  or  other  nutters, 
againat  perils  of  the  sea,  warehousemen, 
wharfingers,  packers,  builders,  carpenters, 
shipwrights,  victuallers,  keepers  of  inns, 
taverns,  hotels,  or  coffee-houses,  dyers,  prin- 
ters, bleachers,  fullers,  callenderers,  cattle 
or  sheep  saleameo,  and  all  persons  using  the 
trade  of  merchandize  by  way  of  bargaining, 
exchange,  bartering,  commission,  consign- 
ment, in  gross  or  by  retail ;  and  all  persons 
who,  either  for  themselves  or  as  agents 
or  factors  for  otliers,  seek  their  living  by 
buying  and  selling,  or  by  buying  and  letting 
for  hire,  or  by  the  workmanship  of  gooda 
or  comnK>dities,  shall  be  deemed  trader* 
Sable  to  become  banknspt:  Provided  that 
no  farmer,  graaier,  common  labourer,  or 
workman  for  hire,  receiver-general  of  the 
taxes,  or  member  of  or  subscriber  to  any 
inoorporatedi  comniercial,  or  trading  com- 

Knies  established  by  charter  or  act  of  par- 
ment,  ^alt  be  deemed  as  such  a  trader 
Eible  by  virtue  of  this  act  to  become 
bankrupt." 

It  appeared  that  Thomas  Baker  had  been 
in  partnership  with  his  brother,  John  Henry 
Bdur,  in  the  business  of  sbip-lnokers, 
under  the  firm  of  Thomaa  Baker  ft  Sornt 


and  that  the  conveyance  of  the  estate  in 
question  was  made  by  Thomas  Baker  to  the 
defendants  in  trust  for  Baker's  creditbrs,  be 
being  in  embarrassed  circumstances ;  in  con- 
sequence of  which  conveyance,  a  deed  of 
release  bad  been  prepared,  but  not  exe- 
cuted by  all  the  creditors. 

It  was  also  objected  on  the  part  of  the 
defendants,  tbat,  supposing  the  Bakers  to 
have  been  traders  within  the  autute,  it  did 
not  appear  tbat  there  was  any  creditor 
whose  debt  was  large  enough  to  enable 
him  to  lue  out  a  commission  againat  them. 
The  brother  stated  that  there  was  not,  upon 
the^omf  estate. 

The  partner,  John  Henry  Baker,  who 
was  called  as  a  witness,  stated,  that  the  bu- 
siness carried  on  by  the  firm  was  solely  con- 
fined to  the  procuring  freights  for  ships ; 
that,  during  the  war,  they  had  ships  of 
their  own,  but  they  had  since  sold  them  ; 
and  that,  during  the  whole  time  they  had 
been  in  business  together,  they  had  not 
bought  or  sold  goods  for  gain  or  profit, 
neither  did  they  act  as  insurance-brokers. 

A  verdict  was  found  for  the  plaintiff  for 
150/.,  subject  to  a  motion  to  enter  a  non- 
suit, in  case  the  Court  should  be  of  minimi 
that  Thomas  Baker  was  a  person  liable  to 
the  operation  of  the  bankrupt  laws. 

Mr.  Serjeant  WUd*i  accordingly  obtained 
a  rule  nil*  to  that  efiect. 

Mr.  Serjeant  Cross  now  shewed  cause. — 
It  appears  from  the  evidence  of  John 
Henry  Baker,  that  the  brother  and  himself 
did  not  seek  their  living  by  buying  and 
selling ;  but  they  merely  acted  as  ship- 
brokers  or  agents,  obtaining  freights  and 
charterparties  for  ships,  receiving  the 
freights,  and  (deducting  their  commission) 
payii^  over  the  balance  to  their  cmployera. 
The  question,  then  is,  whether  they  are 
"  brokers"  within  the  meaning  of  the  second 
section  of  the  6  Geo.  4.  c.  1 6,  The  n ordi 
of  tliat  clause — "  receiving  other  roen'i 
monies  or  estates  into  their  trust  or  custody" 
—clearly  are  not  confined  to  **  scriveners," 
the  last  antecedent,  but  equally  apply  to  all 
the  other  nouns  which  precede  them. 
Bankers  are  subject  to  the  bankrupt  laws 
only  because  they  receive  other  men'a 
monies  into  their  hands  and  custody.  So 
also  do  brokers  as  well  as  scriveners. 

The  same  ol^ection  that  it  nrgad  here  to 
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the  tule  ofTered  by  the  defendants,  nai 
allowed  by  the  Master  of  the  Rolls  in  th? 
case  of  LoToes  v.  Luth{\).  By  the  agree- 
ment in  this  case,  the  defendants  hind  them- 
selves  to  deduce  a  clear  title.  Their  title 
is  derived  from  Thomas  Baker,  who  was  a 
trader,  and  who  in  conveying  the  estate  to 
the  defendant^  cornmitted  an  act  of  bank- 
ruptcy, and  ta  consequently  liable  to  be 
made  a  bankrtipt  if  he  has  a  creiliinr  ca^^ 
pable  of  taking  advantage  of  it.  ,}j|,^9t^ 
ducin^  a  clear  title  ?  Ifi  Witdt^,iPmi  {%\ 
an  objection  to  a  title,  that  it, wtaii, doubtful 
whether  the  wife  of  a  party  to  a  de^  thirty 
years  old,  was  by  that  deed  barre4t,of 
dower,  waa  held  not  to  be  answered  by 
proving  at  the  trial  that  she  was  then  dead, 
such  proof  not  having  been  before  given. 
So,  here,  there  is  a  latent  and  unexplained 
matter  aflTectjng  the  title,  and  rendering  it 
doubtful.  Another  objection  ,in  that  case 
was,  that  the  defendant  was  a  debtor  to  {he 
king,  and  consequently  liable  to  an  extent ; 
which  objection  the  Court  alto  allowed. 
In  Hartley  v.  Smith  (3),  it  wai  held,  that, 
where  there  is  a  reasmable  doubt  caat  upon 
lt,.a  court  of  equity  will  not  cpropel  an  ac* 
ceptance  of  a  title. 

Mr.  Serjeant  fViUe,la  snpportof  bis  rule, 
— The  principle  upon  which  courta  of  equity 
compel  a  specific  performance,  has  nothing 
whatever  to  do  with  the  question  whether 
an  agreement  be  legal,  and  capable  ofbeih^ 
enforced  in  a  court  of  law.  The  words,  of 
the  clause  in  quejstion — "  receiving  othe^ 
bten's  monies  or  estates  into  their  trust 
or  custody*'  — refer  to  scriveners  only: 
brokers  are  inade  subject  to .  the  bank- 
rupt laws  by  another  statute.  The  first 
time  the  terra  scrivener  is  used  in  the 
bankrupt  la^vs,  there  is  a  distinct  and  defi- 
nite description  of  what  is  meant  by  it— 
'*reeeiving  oUier  .men's,  roontes  or  eptatet 
into  dieircate."  A  broker  is  aperaoiijHuy>* 
tkmed  by  an  act  of  parliament  (4)  to  make 
bargaina  between  buyer  and  leller ;  it  i«  no 
part  of  his  duty  to  receive  other  men's 
monira.  It  is  not  necessarjt  to  shew  that 
he  does  so.  The  trade  of  a  8Ci>vener  con- 
sists in  the  dealing  with  money ;  that  of  a 
broker  in  dealii^  with  goods.    There  is  do 

(X)  14  Ves.  5*h 

(t)  4TBiist.9M.  ■  ' 
<&)  Buck;  SM. 

(A)  aM.4l*^  1  4m.  1.  c.  SI. 


ground  for  ssying  that  the  Bakers  were 

*'  brokers."  "They  were  ship-owners  and 
not  ship-brokers.  The  business  of  a  s^ip- 
broker  consists  in  the  buying  and  sell- 
ing of  sliips.  It  is  true  that  they  also  as 
agents  receive  freigblSt  make  bai^ains  for 
charters,  and  do  other  acts  not  confined  or 
properly  belonging  to  their  trade.  In  Gib- 
bons V.  RuleiS),  a  ship-broker  was  held  not 
to  be  a'  broker  within  the  meaning'  of  the 
statutes  for  the  regulation  of  bri^cers  for 
the  city  of  London.  The  only  ground  upon 
which  Thomas  Baker  is  su^^ted  to  be 
subject  to  tbe.  bankrupt  laws  hn  re- 
ceiving other  men's .  monies  into  hu  trust  w 
cuato^.  The  merely  receiving  money  Ibr 
other  parties,  and  paying  it  oyer,  does  not 
constitute  a  party  a  trader. 

The  conveyance  by  Thomas  Baker  to  the 
defendants  was  mofe  than  two  montba  old* 
and  was  ^clearly  bond  fide.  That  conveyance  ' 
could  only  be  held  to  constitute  an  act  of 
bankrupt,cy,  in  case  of  tlie  eaplusion  of  a 
creditor  who  could  take  advanti^  «f  it* 
Tbe  onw,  of  proving  a  trader's  liability  to  be 
made  a  bankrupt  lies  on  him  who  mmAi 
assert  the  bankrt^tcty. 

Lord  C^f  Jutlite  TlrmiB/.— This  is  as 
action  brought  to  recover  bKk  a  deposit 
paid  by  the  plaintiff,  on  a  contract  of  pur- 
chase, to  the  defendants.  The  question  is* 
whether  the  defendants  were  in  a  condition 
to  make  out  a  good  trde.  That  dependaqo 
whether  the  party  conveying  to  them>  thai 
is,  he  from  wliom  they  derived  title,  was 
subject  to.  the  hankrfipt  laws.  A  subordi- 
Date  question  has  also  arisen,  whethcE, 
supposing  that  individual  fo  liave  beensplK 
ject  to  tt>e  bankrupt  :laws,  there  was  Mmy 
creditor  capable  of  taking  advantage  of  it. 

Whetheir'  Tljomas  Baker  Qi»  udifidBal 
in  ^uastipn)  vas  suliject  to  tbe.  bankxapft 
laws  or  not>  ijepmds  tipon  the,-  «Fot4i 
the  second  section  of  the  atatufe  9  Geo*  4m 
c  1 6,  which  (amongst  otbera)  eaaetS"-"  th«t 
all  bankers,  brokert,  and  persons  nsing  ibe 
trade  or  profe^ipn  of  a  sorivisiKrA  reoeiting 
other  men's  monies  or  estatfft.  into  ikeir 
trust  oj;  custody,  shall  be  deemed  traders 
liable  to  become  bankrupt." 
,  .Irba.iibeen.QontwUe^'nailwiiartof  the 
I    .  '  ■ 

(S)lt  J.EkMoisv,  1iS»x*-'t.*Vm^m\\b\Mm 
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ilefeDdaniB,  tliat  Baker  is  npt  brot^lit 
within  the  purview  of  tlie  act;  t^t» 
whether  we  take  the  words  of  the  aection 
separately  or  coDjunctivelyi  be  h  not  a 
broker  noir  a  i^ceiTer  of  other  men's  mofiies 
within  ,  the  act.  Undoubtedly,  the  ternf 
broker,  taken  strictly,  means  one  who  make^ 
bargains  for  others  in  the  sale  of  goods,  re- 
ceiving a  commission  for  his  trouble.  In 
in  common  application,  it  is  not,  however, 
so  strictly  coonnf  d  as  that.  Ship-brokers, 
who  in  common,  parlance  are  persons  who 
negotiate  between  ship-owners  ,and  rner- 
chuus  for  the  hiring  of  ships  and  procuring 
freigl^ta, .  are  brokers.  So,  pawnbrokers 
were,  in  the  ,case  of  Rarslinton  v.  Pearson 
(6),  held  by  tlie  whole  Court  to  beaubject 
the  btnkrupt  laws,  and  yet  it  ia  clear  that  a 
pawnbroker  is  not »  person  receiving  other 
meo^s  Utopias  or  lestates  into  his  handa  pr 
custodyi  but  is  a  mere  depositary  of  goods, 
upon  which  he  lends  money  at  interest,  I 
thhik  we  shall  hot  go  beyond  the  meaning 
of  the  act,  in  holding  ship-brokers  to  be 
within  it.  I  should  have  felt  very  strongly 
the  argument  urged  on  the  part  of  the  de* 
fendant,  if  the  question  had  depended  solely 
upon  the  words  of  the  .statute  31  Jac.  1. 
c.  19  ;  for,  there,  when  scriverien  are  firat 
introduced,  they  are  described  as  "  receiv- 
ing other  men's  estates  into  their  care."'  In 
the  6  Geo.  2.  c.  30,  the  same  description  is 
given  of  a  broken — "  And  nliereas  penons 
aealiog  as.  bankers^  brokent  and  factors,  an 
/ftqueKtty  intrU'lMd-  with.  'grttU  .  tmnt  <ff 
mOHeg,  and  with  gooda  and  ^ctt  of  gntt 
value,  bekMging  to  other  penoas :  k  is 
hereby-  enacted,  that  ^ueh  bankers^  ^nN^r** 
and  factors  sfuUl  be,  and  are  hereby  de* 
clarad  to  b^  aabject  and.  liable  to  this  and 
other  the  autUtes  made  concernii^  bank* 
faptn"  When,  therefore,  we  come  to  the 
new  aoti  and  aee  (bat  it  uoites  in  tl>e  me 
sentence,  "  baiulers,  bnktrt,  md  persons 
using  the  trade  or  profession  of  a  scrivener, 
remiviHg  9tker  men's  names  or  'esUUes  hto 
their  trusi  or  atstodi/t'  I  do  not  see  why 
the  latter  worda  sfaould  not  apf^y.  to-  tlw 
ssbole  of  tht  thMe  deaor^ioni  of  ptmos 
mentMped.  The  Judgea  wera  •f  the  aanw 
OfMioa  m  .Salr/iMM  Psnraoi.  The  indl* 
ndbala  in  queatioa^  ni.  the  two  Bakers,  fbt 
many  years  carried  on  business,  prooiriiig 

(6)  5  Bsm.&  AM.  It4. 


freights  on  commission,  aqd  consequently 
receiving moneyof otherperaons;  the^were 
therefore  brokers  within  the  meitning  of 
this  enactment,  and  ai  such  liable  ,to  be 
iqade  bankrupts. 

As  to  the  second  question,  whether,  ad- 
piitting  Thomas  Baker  to  be  liable  to  the 
bankrupt  laws,  there  was  evidence  to  shew 
that  there  was  any  creditor  capable  of  mak- 
ing him  a  bankrupt^ — although  the  brother 
said  that  there  was  none  upon  the  joint 
estate,  still  there  niight  liave  been  upon  the 
separate  estate  of  Thomas  Baker.  It  did 
not  appear  with  sufficient  ceruinty  that 
there  were  no  creditors  who  might  enforce 
the  act  against  him.  I  think  we  must  be 
governed  in  this  case  by  L&mes  v.  Lmsht 
where  the  Master  of  the  Rollt  refused  to 
enforce  a  contract  of  purchase,  because  the 
title  waa  liable  to  be  question^  by  reasov 
of  the  vendor  being  subject  to  thie  bank- 
rupt laws. 

I  am  therefore  o(  c^inioQ  that  this  mle 
should  be  discharged. 

Mr.  Justice  PaTk.r—i  am  of  the  same 
ppjnion.  It  is  evident  that,  in  common 
parlance,  a  shiprbroker  is,  a  broker.  He 
receive!  money  or  others  in  that  character. 
I  think  he  is  clearly  as  much  within  the 
operation .  of  the  bankrupt  laws  as  is  f 
rawi)bip|t«r.  Th«'  case  of  Jtmlinson  r, 
Peareim  was  very  fully  considered,  most  ably 
argued,  and  decidvd  upon  mature  delibera- 
tipp. :  The  Court  there  velied  upon  th9 
PMC  0^  Higlnmre  v.  MoUoyil),  There 
was  also  a  aimilar  decision  \ipon  this  point 
in  a  case  before  Mr.  Baron  Wood  in  the 
Comipon  Pleas  at  Lancaster.  The  words 
of  the  statute  6  Geo.  4.  c.  16.  a.  re- 
ceiving other  men's  monies  or  estatea  into 
their  trust  or  custody" — apply  to  brol^era 
as  well  as  to  acriveners. .  The  legislature 
evidently  intend^  to  apply  them  to  alL 
The.prcnmbic  of  tie  6  Geo;S.  c.  30.  s.  39, 
qia|f4«  this  mtnifeat. 

With  xespect  to  the  second  point. — The 
witneaa  obly  negiitived  the  e:ustence  of 
joint  debts ;  there  may  be  separate  debt^ 
due  from  Thomas  Baker.  A  man  is  not 
boi^nd  to  Uke  a  doubtful  title  (8).  This  is 
at  best  doubtful. 

(7)  1  Atk.  <06,  wWli  ^idfd  tlie  poinL 

(8)  Sm  Bovman  v.  Gutcb.  7  Bing.  379;  s.  c.  9 
Law  Jeurn.  CP.  63. 
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Mr.JutUee  GauUe* — ^All  doubt  m  re- 
moTcd  by  the  language  of  the  5  Geo.  t. 
e.  30.  s.  39.  Insurance-brokera  have  been 
held  to  be  witliin  the  operation  of  tbe  bank- 
rupt laws.  No  person  is  compelled  to  take 
a  doubtful  tide.  A  court  of  equity  would 
not  compel  the  plaintiff  to  take  this  title;  I 
concur  in  thinking  that  thia  rule  should  be 
discharged. 

Mr.  Justice  Botanquet. — I  am  of  the  same 
opinion  upon  both  points.  Thomas  Baker 
carried  on  the  business  of  a  broker  within 
the  meaning  of  the  act.  He  was  employed 
in  making  contracts  for  the  sale  or  hire  of 
•hips,  procuring  freights,  and  receiving  and 
paying  over  the  monies  ariiiu^  from  thoae 
freighti.  A  pawnbroker,  too,  »  within  the 
meaning  of  the  second  section  of  the  6 
Geo.  4.  c.  16.  It  has  been  said  that  tbe 
words,  "  receiving  other  men's  monies  or 
estates  into  their  trust  or  custody,"  must  be 
confined  to  tcriveners,  the  last  antecedent: 
but  in  the  5  Geo.  S.  c.  30.  s.  39,  the  same 
expressions  are  used  as  applied  to  brokers ; 
and  the  6  Geo.  4.  c.  16,  combining  all  these 
together,  enacts  that  bankers,  brokers  and 
scriveners,  receiving  other  men's  monies  or 
estates  into  their  trust  or  custody,  shall  be 
deemed  traders  liable  to  become  bankrupt. 
I  therefore  think  this  person  was  a  ship- 
broker,  and  as  such  a  broker  within  the 
meaning  of  the  act. 

The  next  question  is,  whether  the  defeiH 
dants  have  deduced  a  dear  title.  It  ap- 
pears that  Baker,  being  a  trader  frithin  and 
subject  to  the  operation  of  the  bankrupt 
laws,  executed  a  conveyance  of  his  estate 
for  the  benefit  of  his  creditors,  which  was 
an  act  of  bankruptcy,  provided  there  was 
any  creditor  remaining  whose  debt  was  of 
sufflcient  amount  to  allow  him  to  be  a  pe- 
titioning creditor.  The  defendants  notfaav> 
ing  satisfied  the  purchaser  that  there  was 
not  such  a  creditor,  I  think  they  have  not 
deduced  such  a  clear  title  as  the  purchaser 
had  a  right  to  require.  It  does  not  appear 
that  all  tbe  creditors  executed  the  dwd  M 
release. 

Rule  digekarged. 


1830.  7 
June  22.  j  -"'"'^-O"- 

Recovery — Recording  appeanmce. 

The  Ctmrl  penmttedthe  appeeroMceof  lAe 
tenant  in  a  recoverjf  to  be  recorded  ai  of 
the  preceding  term,  m  au  t^daett  thU  he  hat 
been  prevented  by  illneu  fnm  tatetimg  at 

the  proper  time, 

Mr,  Serjeant  Jam*  moved  diat  the 
pearance  of  tbe  tenant  to  the  pteeoft  m 
this  recovery  might  be  recoraed  as  of 
last  Easter  term.  He  ]^^oduoedansffids- 
vit,  statiiu  that  the  non-attendaDce  of  tfae 
party  at  w  proper  time  was  occasioned  1; 
severe  illneu. 

Tfae  secondary  (Hr.Caneellor)obieniBg 
that  the  like  motion  had  befine  beea 
granted — 

Tbe  Court  coniented  to  the  ^pUotioD. 


June  22.}  a.  iohsfibik 

Prisoner— 6fo«^&<  up  Wkder  the  eampd' 
tory  clauees  of  the  Lorae*  Jet. 

A  motion  no*  Mode  to  hrimg  vp  mitr  Iki 
eompulsoni  cknua  aj ike  LemU  J^t»fn- 
nmer  charged  m  CMCitf  son  for  a  ditf  Mbr 
300/.  On  the  day  h^ore  hu  aumtua 
m  Court,  he  wot  a  tmmd  time  new'  ■ 
CMCwfioN  for  a  deU  SOOL  Held,  ikt 
theeauiMifwithimtheiUi^ile;  andtOtmm 
than  sixty  days  mmid  have  elapsed  beftretht 
next  term,  when  he  could  w  6nN^ib  «p 
againt  the  Court  remanded  Atsi  generally, 
and  directed  thai  he  should  be  hramght  uf  « 
the  wx<  terai,  if  neawerjf. 

On  the  Ifith  instant  the  defeadsni,  who 
was  charged  in  execution  at  the  suit  of 
pIainti£F  for  a  debt  not  amounting  to  SOOtt 
was,  oo  the  motion  of  Mr.  Se^eanl  Jo- 
drems,  brought  up  under  the  eoxapaisorj 
dauaes  of  the  Lords'  Aec(l),  to  eomfd 
him  to  malw  an  aaMgnment  of  his  cMsis 
and  effects. 

<1)  3tGM.t.ct8.B.l6&17;tDdsMUGM. 
3.C.  A. 
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Sbwe  tbe  motion,  imd  on  tlw  dqr  before 
tbe  priioner  opened  in  court,  vii.  on  tbe 
14th  iutant,  be  was  cbtrftd  in  execution 
at  the  suit  of  another  creditor  for  SOOL 

Mr,  SerjeMt  Bompas,  on  the  part  of  the 
prisoner,  tbereiipon  objected  that  the  Court 
had  no  jurisdiction.  He  submitted  that  tbe 
act  did  not  entitle  the  prisoner  to  his  dis- 
charge, unless  he  were  charged  in  execution 
for  less  than  300/. ;  that  the  compulsory 
enactments  were  tbe  mere  converse  of  that 
which  afforded  him  relief;  and  tliat  the 
consequence  of  the  Court  supporting  the 
preaeit  motion,  and  thai  compelling  the 
prisoner  to  make  the  required  asaignmratf 
would  have  the  effect  of  divesting  him  of 
all  hia  property  under  the  first  execution, 
and  still  leave  him  at  the  mercy  of  the 
second. 

[lord  Cki^Mke  Tnufa/.— Tbe  whole 
question  is,  whether  the  act  speaks  of  the 
lime  when  the  motion  is  made,  or  when  the 
prisoner  is  brought  up.  At  the  time  the 
motion  was  made,  it  seems  that  tbe  pri- 
soner was  not  indiai^  for  the  second  exe- 
cution.] 

Mr,  Serjeant  Andrern  remarked  that  the 
copy  of  causes  (dated  this  day)  did  not 
conuin  the  second  executioa.  Tothisitwaa 
answered  by — 

Mr.  Serjeani  Bompoi,  that  the  copy  of 
causes  (printed)  was  only  made  up  to  tbe 
6rat  day  of  the  term ;  and  that  the  second 
execution  would  not  be  returned  to  tbe 
marshal  until  ten  dajrs  after  tbe  term. 

There  being  some  suspicion  that  the 
second  execution  was  collusive,  the  matter 
was  adjourned  till  this  day,  when — 

Mr*  Serjeant  AndrervM  having  referred  to 
tbe  case  of  Chappelt  t.  Ashley  (3),  wherein 
it  was  holden  by  the  (3ourt  of  King's  Bench, 
that,  where  a  person  is  in  execution  for  a 
particular  debt  under  300/.,  he  is  liable  to 
be  brought  up  under  the  compulsory  clause 
of  tbe  Lords'  Act,  at  the  instance  of  a  par- 
ticular  creditor,  although  the  aggregate  of 
the  debts  for  which  he  is  in  execution  ex- 
ceeds that  sum  ;~ 

Mr.  Serjeant  Bompa*  admitted  that  be 
could  not  oppose  tbe  modon. 

The  Court  were  of  opiniim  that,  on  the 
words  of  the  act,  independently  of  the  au- 

(t)  5B.ft  A.53r,749;  s. e.  1  D. & R.  15, 3M. 


tborities  (which  they  conceived  to  he  con- 
clusive), the  prisoner  was  bound  pi  comply 
with  the  requisites  of  the  statute. 

Mr*  SetjemiU  Bompat  then  prayed  that 
tbe  prisoner  might  be  remanded  for  sixty 
days,  in  pursuance  of  the  statute. 

Mr,  JuHice  Park. —  It  may  admit  of 
doubt  whether  the  sixty  days  should  be 
computed  from  the  day  of  the  prisoner's 
first  appearance  in  court,  viz.  the  15th  in- 
stant, or  from  the  day  (he  case  is  decided — 
this  day.  I  think  the  latter.  But,  inas- 
much as  at  the  expiration  of  tbe  aixty  days 
there  will  be  no  term,  I  suppose  the  prisoner 
must  be  remanded  until  next  term. 

Mr.  Serjeant  Bompat  referred  to  Lang- 
don  T.  Rouiter  (3),  where  it  was  held  tlut 
the  Lords'  Act  gives  no  authority  to  re- 
mand a  prisoner  who  refuses  to  give  the 
required  account,  otherwise  than  generally. 

\_Mr.  SerJearU  A  dome  (amiau  C  urine) 
stated,  that  he  remembered  a  case  that  oc- 
curred at  Northampton  a  short  time  since 
(4),  where  a  prisoner  was  brought  up  at 
one  assiie%  and  transported  at  tbe  next.] 

Per  Curiam. — If  the  necessary  assign- 
ment be  not  made  in  tbe  mean  time,  let  the 
prnoner  be  iHrougbt  up  next  term  (5). 

Remanded  (6). 

(5)  M'CIet.  6 ;  s.  c.  13  Price,  1B6. 

(4)  The  lesmed  SerjMiit  probaUv  slhided  to  th« 
esM  of  Rei  «.  Belk,  7  Dow.  ft  Ryi.  tM,  where  m 
inKriveDt  was  brot^ht  gp  at  tbe  Aniwa  nndpr  the 
claniee  in  qoeitioD,  and,  not  being  prepared  to  de- 
liver in  a  schednte  of  bis  estate,  be  was  remanded 
generally  ;  but,  as  more  tban  tiity  daya  would  bare 
clapaed  before  tbe  next  Aaaisee,  tbe  Court,  at  tbe 
inrtaoce  of  the  priioner,  made  an  order  upon  tbe 
gaoler  to  bring  him  up  at  tbe  aubwqoeDt  Aaaisea 
for  exaBinsiion,  ooiwitbetaBding  tbe  Mpaa  of  aix^ 
day*. 

'  (3)  An  order  to  bring  op  aa  faudvent  under  tbs 
Lords'  Act,  at  (he  '*  aeit  Aanass,"  eriil  not  antbo. 
rise  tbe  axaadaatfos  of  (be  prfaoBer  at  a  special 
gaot  delivery.   AaonjnMMis,  7  Dow.  &  Ryl.  US. 

(6)  The  priaoner  was  Iwoagbt  ep  la  the  eoune  of 
Miobaelnuu  term.  1830,  wben  afidavits  were  pro- 
duced to  abew  (as  bis  appearaaee  nanifeaily  udi- 
ctted)  tbst  be  was  in  a  miaerablo  state  of  inmnity. 
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1830.     >    lAKOASnB  AHD  AHOTIIBft  t. 

Jane  22.  y      Christopher  harrisom. 

Deed — Construction  of. 

The  defendant  drem  certain  inlU  <f  ex- 
change as  surety  for  C.  H,,  the  aeetf)tor. 
By  a  deed  to  wkkh  C.  /T.,  the  defendMnt,.the 
piaintiff',  and  one  B.,  were  parliest  C.  H. 
coneeyed  his  tetuet  jixtvrei  and  effeels  1o  B. 
tipon  trust  to  sell  the  ume  und  pay  Is  the 
plaintip  a  debt  due  to  them  fhm  O.  H.  and 
alio  the  bills  in  .question.  The  deed  also 
contained  a  prooiso  that  the  premises  should 
be  soldt  and  the  proceeds  applied  io  the  pur- 
poses specified  in  the  deed,  he/ore  any  pro^ 
eeedings  should  be  had  on  the  bills  against 
the  defendant.  The  trustee,  with  the  hnow- 
ledge  of  the  defendant,  omitted  to  take  pos- 
session tinder  this  deeds  and  in  the  mean  time 
a  cotnnnssion  of  banhntptey  istoed-  against 
€.  H.,  under  which  his  ^ects  were  sUd  by 
the  assignees ; — Held,  that  the  pmpito  in  the 
dud  did  net  under  these  ehvumttaneee  ope- 
rate ae  a  bar  40  the  j^mnl^^  right  to  sue 
the  defendant  upon  lAeitttf. 

This  WM  an  action  of  aasttmpstt  brought 
by  the  plaintifiTs,  to  recover  the  amount  of 
four  several  bills  of  exchange,  drawn  by 
the  defendant  upon  and  accepted  by  one 
Charles  Lewis  Harrison,  his  brother. 

The  cause  was  tried,  before  Lord  Chief 
Justice  Tindal,  at  the  Sittings  in  London 
after  last  Hilary  term.  I1ie  facts  appeared 
as  follows 

Charles' Lewis  Harrison  (the-aceeptcn-  of 
the  bills  in  nuestion)  being  considerably 
indebted  to  the  pkintifis,  by  indenture  of 
the  20th  of  February  1828,  made  between 
himaelf  of  the  first  part*  the  defendant  of 
the  aecond  part,  and  one  Thomas  Borrvtt 
of  the  fourth  part — after  reciting  that  the 
plaintiffs  had  agreed  to  discount  for  Charles 
Lewis  Harrison  bills  of  exchange  to  the 
amount  of  700i.  drawn  by  the  defendant 
upon  and  accepted  by  Charles  Lewis  Har< 
rison.  that  Chartes  Lewis  Harrison  owed 
the  plaintiffs  a  snm  of  500/.  for  wine  sup- 
plied to  him  by  them,  and  that  be  had 
agreed  to  assign  the  lease  of  a  house  in 
Kussell -street,  with  the  furniture,  fixtures, 
and  other  effects  in  and  about  the  same, 
for  the  purpose  of  securing  to  the  plwntiflfa 
the  payment  of  the  5002.,  of  the  bills  of 
excnange  which  had  been  discounted,  and 


any  other  drafts  or  bills  to'lw  thereafter 
paid,  so  as'^e  monies  recoverable  under 
Iheseeiirity  should  not  exceed  l,000i.^ 
assigned  to  Thomas  Borrett  the  lease  of 
tlie  house  in  Rtnsell-ktreet,  and  all  thefur- 
taitura  and  -eflfects  therein,  upon  trust,  that, 
at  the  request  of  the  -  plaintifi^  Borrett 
should  atfll  the  lease  and  fiimitnre  by  pul^ 
auction  or  pnriite  contract,  and  apfuy  the 
proceeds  first  in  defraying  the  expenses  of 
executing  the  trusts,  and  then  in  payii^ 
and  satisfying  the  plaintiA  die  59w.  due 
for  wine,  the  7002.  due  on  the  biUs  of  ex- 
change, and  the  sum  to  become  due  on  any 
other  drafts  or  bills  which  the  plaintffi 
might  thereafter  discount  or  pay  for  Charles 
Lewis  Harrison,  with  interest  on  tbe  same : 
and  it  was  provided,  that  the  premises 
thereby  assigned  should  be  sold  or  offered 
for  sale,  and  the  produce  thereof  (if  sold) 
applied  in  tbe  Tntariner  and  fbr  the  purposes 
speeifi^  in  thfr  deed,  before  any-  proceed- 
ings should  be  commenced  by  the  plaintiffs, 
or  any  subsequent  hidbrseea  of  the  biUs  of 
exehatige,  against  the  defendant,  bis  exe- 
cutors, StCt  to  compel  payment  of  the  bills, 
ot*  any  of  them,  and  that  no  proceedii^ 
should  be  had  on  the  bills  unless  no  person 
ShouM  be  willing;  to  porchase  the  premises, 
or  the  produce,  after  such  deductions  as 
aforesaid,  should  be  insufficient  to  discharge 
the  antoijnt  of  the  bflla  and  interest,  and 
expenses  thereon. 

The  defendant  was  aware  of  the  em- 
barrassed state  of  his  brother's  affairs,  but 
he  was  allowed  to  continue  in  the  posses- 
sion of  the  premises.  In  January  1829, 
the  plaintiff^  seized  in  execution  die  e^cls 
in  the  house  of  C.  L.  Harrison;  but  at  his 
request  postponed  the  sale,  and  the  olBcer 
was  kept  in  possession  till  the  1 5th  of 
April,  when,  the  goods  being  dahned 
under  a  commission  of  bankruptcy  that  had 
in  the  interim  issued  against  Harrison,  the 
plaintiffs  withdrew  thefr  execution. 

After  the  issuing  of  the  commission, 
Thomas  Borrett  made  an  ineffectual  at- 
tempt to  obtain  possession  of  the  premisea. 
The  fixtures  and  efi'ects  were  afterwards 
sold  by  the  assignees  under  the  commis- 
sion for  S5U.,  and  the  lease  of  the  bouse 
for  10/.,  which  latter  sum  was  handed  over 
to  the  pfatintifla. 

Tbe  deed  was  never  executed  by  Bor- 
rett. 
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.  On  the  part  of  the  defendant,  it  waa  ctm- 
tended,  that,  according  to  the  provisiooa  of 
the  deed,  the  plaintiffs  were  not  entitled  to 
sue  the  defendant,  as  surety,  until  the  fix- 
tures and  effects  had  been  sold  or  put  up 
for  sale  by  Borrett,  the  trustee,  and  the 
produce  thereof  (if  sold)  appUed  in  dis- 
cbarge of  tlieir  daim;  and  that  the  sale 
under  the  comraission  was  not  a  compli* 
•nee  with  that  deed. 

His  Lordship,  bowevo-,  was  of  opkiion, 
that,  whatever  remedy  the  defendant  might 
have  in  a  court  of  equity,  this  waa  no  an- 
swer to  an  action  at  law. 

A  verdict  waa  therefore  fbuud  for  the 
plaintiffs,  for  941/.  18f.  M,,  the  amount  of 
the  bills;  leave  being  reserved  to  the 
plaintiff*  to  move  to  enter  a  nwuuit,  should 
the  Court  think  the  objection  well  founded. 

Mr.  Serjeant  JVilde,  accordingly,  in  the 
last  term,  obtained  a  rule  tmi. 

Mr,  Serjeant  Taddtf  and  Mr.  Serjeant 
GotUbum  now  shewed  cause. — The  deed 
in  question  is  clearly  no  defence  in  law, 
whatever  it  might  be  in  a  court  of  equity. 
A  covenant  not  to  sue  generally  may  be 
pleaded  in  bw,  because  it  constitutes  a 
graeral  release;  but  a  consent  to  forbear 
to  sue  for  a  definite  period,  is  not  pleadable 
in  bar;  ftn  the  bar  would  operate  forever. 
So,  a  covenant  not  to  sue  until  a  certain 
messuage  had  been  sold,  could  neitbn  be 
]4eadea  in  bar  nor  ^iv«i  in  evidence  under 
the  general  issue :  it  must  be  the  subject 
of  a  cross  action.  I'he  proviso  in  question 
is  a  mere  direction  to  the  trustee  as  to  the 
time  of  sale.  It  in  no  degree  affects  the 
plamtifis'  right  of  action  on  the  bills.  The 
negligence  of  the  trustee,  Borrett,  in  not 
taking  possession  of  the  effects  and  selling 
them,  words  no  ground  of  de&noe  to  the 
present  action. 

Mr,  Serjeant  Wildk^  in  support  of  his 
rule. — This  is  an  action  against  a  surety. 
The  defendant  seeks  to  hare  all  the  benefit 
of  his  suretyship.  He  is  entided  to  a  atrirt 
performance  of  the  conditiona  nptm  which 
he  agreed  to  beeone  bound.  The  time  cS 
the  aale  waa  in  the  diseretirai  of  the  plain- 
tiffs, not  in  that  of  the  defendant.  Borrett 
was  trustee  for  both  parties.  The  sale 
under  the  commission  was  clearly  no  ful- 
fiUnent  of  the  proviso  coMiineo  in  tho 
deed. 

Vol.  vin.  CP. 


Lord  Chief  Jnttke  Tmdal—Thts  ques* 
tion  in  this  case  depends  on  the  construc- 
tion of  the  proviso  contained  in  the  deed 
of  February  It  appears  by  diat 

deed  that  the  defendant,  Christopher  Har- 
rison, is  only  a  surety  for  his  brother 
Charles  Lewis  HarrisMi.  By  the  proviso 
it  is  declared,  "  that  the  premises  thereby 
assigned  should  be  sold  or  offered  for  sale, 
and  the  produce  thereof  (if  sold)  be  ap- 
plied in  ^e  manner  and  for  the  purpoaea 
specified  in  the  deed  (that  is,  in  satisfiMtioii 
of  the  plaiati£&'  daim^  befmre  any  pro- 
ceedings should  be  oomnwnced  by  the 
plaintiffs,  or  any  subsequent  indorsees  of 
the  biUs  of  exdiai^,  against  the  said 
Christopher  Harrison,  his  executors,  &c., 
to  compel  payment  of  the  bills,  or  any  of 
them ;  and  that  no  proceedings  should  be 
had  on  the  billa  unless  no  person  should 
be  willing  to  purchase  the  premises,  or  the 
produce  shoidd  be  insufBctent  to  discharge 
the  amount  of  the  bills  and  interest,  and 
expenses  thereon."  It  has  been  contended 
on  the  part  of  the  defendant,  that  this  pro- 
viso operates  as  an  agreement  on  the  part 
of  the  plaintiffs  that  they  shall  not  sue  on 
the  bills  until  these  events  shall  have  taken 
place — that  is,  tmtil  the  premises  assigned 
should  be  sold  or  offered  for  sale,  and  the 
proceeds  (if  sold)  applied  ui  aatisfaction  of 
the  plaintiflh'  demand  in  respect  of  those 
bills.  If  we  take  this  proviso  according 
to  the  letter,  all  has  been  done  that  is  re* 
quired.  The  premises  have  been  put  up 
to  sale  and  sola.  But  it  is  suggested  that 
the  sale  which  has  taken  place,  vis.  the  sale 
by  the  assignees  under  the  commission 
issued  against  the  principal  debtor,  is  not 
the  kind  of  sale  th^t  the  parties  contem- 
plated ;  but  that  the  sale  mtended  to  be 
had  before  the  plaintiffs  were  to  be  at 
liberty  to  sue  the  defendant  as  surety,  was, 
a  aale  by  Borrett,  the  trustee,  for  the  benefit 
of  the  plaintifii.  It  seems  to  me,  however, 
that  that  can  only  be  a  gronnd  of  complaint 
against  the  trustee — a  mere  non-execution 
of  the  trust  by  him ;  but  it  certainly  can- 
not form  an  answer  in  point  of  law  to  an 
action  brought  upon  Uie  biUa.  If  there  be 
any  remedy  on  this  deed,  it  can  only  be  by 
applicaUon  to  the  Court  of  Chancery  to 
enjoin  the  plaintiffs  from  suing,  and  confine 
them  to  a  remedy  against  Borrett  for  not 
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'  fnlfilling  the  traits  reposed  in  him.  I  am 
therefore  of  opinion  that  this  rule  ought  to 
be  dischai^ed. 

Mr,  Juslice  Qaselee{\). — This  proviso 
does  not  constitute  a  general  covenant  not 
to  sue.  In  the  case  of  Dean  v.  Newhall  (2), 
it  was  held,  that,  if  the  obligee  of  a  bond 
covenant  not  to  sue  one  of  two  joint  and 
several  obligors,  and  if  he  do,  that  the  deed 
of  covenant  may  be  pleaded  in  bar ;  he  may 
still  sue  the  other  obligor;  and  a  passage 
is  there  cited  from  12  Mod.  65\,  where  it 
is  laid  down,  that "  if  A.  and  B.  be  jointly 
and  Beverally  bound  to  C.  in  a  sum  certain, 
and  C.  covenant  with  A.  niM  to  sue  him, 
that  shall  not  be  a  release^  but  a  covenant ; 
because  he  covenants  only  not  to  sue  A., 
but  does  not  covenant  not  to  sue  B. ;  for, 
the  covenant  is  not  a  release  in  its  nature, 
but  only  by  construction,  to  avoid  circuity 
ef  -action."  I  agree  with  my  Lord  Chief 
Justice  in  thinking  that  the  rule  in  this  case 
should  not  be  made  absolute,  but  I  enter- 
tain considerable  doubt  as  to  the  propriety 
of  permitting  the  verdict  to  stand  for  the 
full  amount.  It  does  not  clearly  appear 
whether -the  property's  going  to  the  assig- 
nees was  occasioned  by  ihe  neglect  of  the 
defendant.  I'he  rest  of  the  Court,  how- 
ever, think  that  the  verdict  ought  to  atand 
to  the  full  extent. 

Mr.  Juttiee  fanmauef.— I  am  alio  of 
opinion  that  this  rule  should  be  dischai^d. 
If  the  terms  of  the  deed  were  taken  to 
amount  to  a  covenant  not  to  sue  for  a 
givfn  time,  an  action  commenced  upon  the 
Mils  before  the  expiration  of  the  stipulated 
period  would  clearly  have  been  prema- 
ture (3).  If  the  trusts  have  not  been  in 
dne  manner  carried  into  effect,  that  may 
be  a  ground  for  an  application  to  a  court 
of  equity,  or  for  a  cross  action ;  but  it 
dearly  does  not  operate  as  a  bar  to  the 
plaintiffs'  right  to  maintain  the  preaent 
notipD. 

Rule  ditcharged, 

(1)  Mr.  JoMfes  Psik  was  at  cbambeis. 
(t)  8  Term  Bep.  168: 

(3)  Sm  Tstlodc  V.  Sniih.  3  Moore  ft  P.  tfTtf ; 
a.  a.6BiD(.S39}8Lsw  Joua.CP.Mh 


1 890.    >  uwDiRuiLL  e.  ant  t.  wslsov, 
June  S2.  }  bakt. 

Sheriff— LialnlUy  of. 

The  sheriff  may  render  Inmeelf  iiatie  for 
ttcU  done  by  hie  c^icer  dehors  Ihe  line  of  kit 
duty^  if  iuck  act*  be  aJUrmardi  i^opted  by 
thether^. 

This  was  an  action  of  aasumpnt  tat 
money  had  and  received,  broi^t  to  re- 
cover an  alleged  balance  in  the  bands 
the  defendant,  as  sheriff  of  Kent,  arising 
from  the  sale  of  household  furniture,  &rm- 
ing-stodc  and  effects  of  the  plaintiff,  taken 
by  the  defendant  under  a  _fieri  faeim*  issued 
against  the  plaintiff  at  the  suit  of  one 
Prickett,  after  deducting  the  amount  of  the 
levy  and  expenses.  The  cause  was  tried, 
before  Lord  Chief  Justice  Tindal,  at  the 
Sittings  at  Westminster  before  last  Easter 
term.  'J'he  facts  appearii^  in  evidence 
were  as  follows  : — 

In  June  1628,  a  writ  of  fi./a.  against  the 

Elaintiff  at  the  suit  of  Prickett,  indorsed  Co 
ivy  ^lSl.\ie.M.,  besides  coats  of  the 
writ,  sheriff's  poundage,  officer's  ftea,  and 
all  other  incidental  expenses,  and  return- 
able on  the  Srst  day  of  Michaelmas  term 
then  next,  woa  delivered  at  the  office  of  the 
defendant,  and  a  warruit  waa  thereupon 
granted  to  Riehwd  Hoakins,  the  sheriff's 
bailiff,  to  be  executed.  Hoskins  acom^- 
ingly  took  possession  of  the  farm  and  ef- 
fects of  the  plaintiff,  under  this  warrant, 
and  it  was  afterwards  agreed  between 
Prickett  and  the  plaintiff  (who  was  relat- 
ed to  Prickett),  that  Hoskins  should  bold 
possession  under  the  warrant  until  Michael- 
mas, at  which  time  the  farm  was  to  go  into 
the  hands  of  a  Mr.  Martin ;  and  that  the 
crops  should  be  got  in  and  sold  as  tbey 
became  fit.  Hoskins,  consenting  to  this 
arrangement,  continued  in  posseasimi  natSL 
Michaelmas,  permittii^  the  plaintiff  to 
wKoage  the  farm  in  the  meantime;  ihr 
which  porpoae  fae,  Hoskins,  advaooed 
money  to  the  ^iMiff,  paid  wagea  and  n- 
rious  expenaea,  Mdd  me  eioft  aa  tb^  be- 
came fit,  and  die  hoosefaokt  fumitnie,  1^ 
public  auction.  Martin,  the  ^w«^«WTf^g 
tenant,  having  agreed  to  take  of  the  sheriff 
all  the  hay,  straw,  underwood,  manure,  ftc, 
at  a  valuation,  and  having  taken  poaieaaion 
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of  the  fann  at  Mtchaelmas,  Hoskins  de- 
manded of  him  27 4i.  14t.  6d.,  the  amoant 
of  the  Taination.  He,  however,  refuaed  to 
pay  more  than  841. 14s.  6d. 

The  aheriff  being  ruled  to  retttrn  the 
writ,  retnnied  as  foTlovrs  : — 

"  I  have  levied  and  made  of  the  gooda 
and  chattels  of  Henry  Underhill  to  the 
value  of  7SQL  IS*.  4d.,  out  of  which  I  have 
paid,  for  rent.  ;  for  king's  taxea, 
41.  S».4d.\tor  duty  on  hops,  491,  9«.  9^. ; 
for  AiAoin*  and eipemett  145/.  lit.  4d.\  toi 
possession  and  for  auctioneer's  charges, 
482.  IOj.  7d.  i  and  the  residue,  after  de- 
ducting therefrom  the  sheriff's  legal  poun- 
dage, f  have  ready,  as  by  the  said  writ  I 
am  commanded.  And  the  said  Henry  Un- 
derhill hath  not  any  other  or  more  goods 
or  chattels  in  my  bailiwick,  &c." 

This  return  was  objected  to  by  Prickett's 
attorney,  on  the  ground  that  it  included 
only  84/.  1 4s.  6d.  of  the  valuation  to  Mar- 
tin ;  and  the  sheriff  was  required  to  sue 
Martin  for  the  residue — 190/.  The  she- 
riff, accordingly,  in  Hilary  term,  16S9, 
brought  an  action  against  Martin,  who  let 
judgment  go  by  default.  U^on  the  exo- 
cntion  of  the  writ  of  inquiiy  m  that  cause, 
it  ftppeariiw  that  Martin  had  paid  to  the 
lan^ord  43/.  18«.  id.  on  account  of  rent  of 
the  premises,  the  jury  returned  a  verdict 
for  the  aheriff  for  146/.  14i.  lOd.,  which, 
together  with  the  costs,  was  afterwards 
paid  by  Martin  to  the  sheriff. 

The  ftrflowiiw  letter  was  sent  afterwards 
by  the  under-sberiflb  to  the  platntiff*t  at- 
torney : — 

"Prickettv.  UrtderkUl. 
"  Sir. — This  writ  is  returned  and  filed 
in  the  proper  office,  and  you  will  see  from 
that  what  amount  was  levied  at  the  time 
the  retnm  was  made ;  since  which  we  bava 
recovered  from  a  Mr.  Martin  a  forther 
sum  upon  a  valnaticm  made  to  him,  which 
must  be  added  to  the  sheriff's  return  aa 
soon  as  we  can  settle  with  the  plaintiff, 
which  we  have  not  been  able  to  do.  If 
you  are  concerned  for  Underhill,  you  may, 
on  making  an  appointment,  inspect  the 
accounts  at  our  office,  now  in  onr  potaea- 
sion. 

**  Mr.  Underhill,  however,  who  is  re- 
lated to  the  j^ntiff,  and  for  whose  accom- 
modation the  fimn  was  carried  on,  knows 


retty  well  the  amount  of  the  expenses ; 
e  himself  havbg  received  from  the  officer, 
and  laid  out,  the  greater  part  of  the 
mmiey. 

"  Yours,  &e. 
**  Palmer  and  France." 

The  sum  directed  to  be  levied — 418/. 
Hs.  4d.  and  the  expenses — 890^  19a.Sd., 
makii^  together  809/.  lla.  7d.  \»'mg  de- 
daeted  fixnn  the  entire  amount  actually 
levied — 897/.  8i.  td.  (vis.  the  first  levy,, 
750/.  18«.  4if.,  and  146/.  14r.  lOd.  after- 
wards recovered  from  Martin),  left  a 
balance  in  favour  of  the  plaintiff  of  87/. 
16f.  7d,,  and  the  jury  found  a  verdict  for 
that  sum. 

Mr,  Serjeanl  Spankie,  in  the  last  term, 
obtained  a  rule  nut  that  this  verdict  might 
be  set  aside,  and  a  nonsuit  entered,  in  pur- 
suance of  leave  for  that  purpose,  on  the 
ground  that  the  plaintiff  constituted  the 
sheriff's  officer  hts  i^ent,  with  whom  the 
arrangements  were  entered  into  in  that  ca- 
paciw  only,  and  not  as  ^^t  of  the  sheriC 

itfr.  Sa^^emt  fHlde  now  dewed  cause. — 
The  sheriff  has  recognised  and  adc^ted 
the  acta  done  by  the  officer.  In  his  return 
to  the  writ,  he  charges  the  sums  advanced 
by  the  officer  for  the  purpose  of  carrying 
on  the  business  of  the  farm.  The  action 
against  Martin  upon  the  agreement  entered 
into  by  him  with  the  bailiff  was  brought  in 
the  sheriff's  name.  The  sheriff,  cannot, 
therefore,  now  repudiate  that  which  he  haa 
already  assented  to. 

Mr.  Seipeant  Spankiet  in  support  of  hm 
rule. — It  IS  not  to  be  disputed  that  the  re- 
turn, as  also  some  of  the  other  acts,  are 
primd  fade  the  acts  of  the  sheriff.  It  is  laid 
down  in  many  cases  that  the  sheriff  is  dis- 
durged  where  there  ia  any  dealing  with  the 
officer  that  is  ineonsistent  with  his  absolute 
duty.  Hie  arrangement  mtmd  into  with 
Underhill  by  the  dficer,  was  with  the  tacit 
assent  of  PricketL  Cook  v.  PalM«r(l)  is 
an  express  authority  holding  the  acts  of  the 
sheriff  to  be  severable  from  the  acts  of  the 
officer.  There,  the  sheriff  returned  that  he 
had  goods  which  remained  in  his  hands  for 
want  of  buyers,  and  it  was  afterwards 
Ofreed  betrwen  the  partiee  and  the  office 

(1)  6  aftC.ra9;  ■Lc5UwJ.K.B.t34« 
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in  possession  (to  which  agreement  the  she- 
rifr  was  no  party),  that  the  whole  of  the 
goods  should  be  sold  for  a  gross  sain, 
which  was  more  than  sufficient  to  pay  the 
debt.  The  Bheriflfs  oflBcer  who  received 
the  money,  havii^  become  bankrupt,  it  was 
lield  that  the  sheriff  waa  not  liable  for  the 
aurplus.  Mr.  Justice  Bay  ley  there  said — 
*'  An  arrangement  was  made  by  the  plain- 
lifis  and  Theobald,  authorizing  the  officer 
to  aell  the  whole  of  the  goods  for  a  certain 
sum.  Upon  that  sale  the  officer  wai  ideit- 
tified  with  the  sheriff  to  the  extent  of  the 
Bum  to  be  levied,  but  not  farther;  his  au- 
thority to  sell  to  a  greater  extent  not  being 
derived  from  the  sheriff,  bat  from  tlie  plain- 
tiffs and  Theobald,  who  thereby  made  him 
their  agent  as  to  that  part  oftlie  transaction." 
In  Porter  v.  Viner  (2)  it  was  held  Uiat  the 
sheriff  is  not  responsible  for  a  by-act  of  hia 
officer,  not  done  in  pursuance  of  his  duty. 
In  RusUm  v.  HiUjield(p\  where  the  sheriff 
in  Michaelmas  term  returned  to  a  jf.  fa,, 
*'  goods  in  hand  for  want  of  buyers — value 
unknown,"  and  no  Airther  proceedings  were 
taken  by  the  pUbttff  until  the  TriniQr  tierm 
following,  but  in  the  interim  the  goods  were 
iei»d  under  an  extoit :  the  Court  refined 
to  compel  the  aheriff  to  make  good  die  loot 
to  the  plaintifi^  end  quashed  e  di^rvnga* 
which  had  been  issued  for  that  purpose, 
although  it  appeared  that  the  sheriff  had 
Uin  by  BO  long  at  the  request  of  the  officer. 

Lord  Cluef  Justice  Ttiuis^— -The  question 
in  this  case  is,  whether  Ais  actim  for  money 
had  and  received  should  be  brought  against 
the  sheriff  or  against  his  bailiff,  Hoskins. 
It  is  contended  on  the  pert  of  the  sheriff, 
that  it  should  have  been  against  Hoskina 
alone.  Undoubtedly  at  the  eonmencement 
Hoskins  was  acting  as  the  vent  of  Under* 
hill  onljr.  The  mere  act  of  the  return  of 
the  wnt  would  not  conclude  the  dierifl^ 
He  could  hot,  aa  between  him  and  the  plain- 
tilC  avoid  nudunff  the  return  when  called 
upon  so  tfi  do.  That  which  I  conceive  to 
put  him  out  of  the  proteetiim  of  his  official 
character  is  the  letter  written  by  the  under- 
sheriff  to  Underbill's  attorney.  In  that 
letter  Messrs.  Palmer  &  Co.  say — "  We  have 
recovered  from  a  Mr.  Martin  a  further  sum 
upon  a  valuation  made  to  him,  whieb  must 

<S)  1  cut.  613,  a. 
(3)  3  BMn.fcAU.M4. 


be  added  to  the  sheriff's  return  as  soon  as 
we  can  settle  with  the  plaintiff,  whidi  we 
have  not  been  able  to  do."  Can  it,  aAor 
this,  be  said  that  the  slieriff  has  not  adopted 
the  acu  of  Hoskms  ?  The  maxim  rtaptm- 
deal  ttmerior  would  be  said  to  af^y,  if  the 
action  had  been  brouriit  against  the  hafliC 
I  think  this  rule  shotOd  be  disdiarged. 
The  rest  of  the  Court  aMKurring — 
XiUt  Stekarged. 


1880.  > 
June  28.    J   cocxburh  e.  into. 

Bail— m  comtrff  catues. 

In  a  case  Ant/  affidatku,  Hmr  t»f~ 
jidency  was  demed  by  eounUr-ijfidants, 
which  the  Court  gave  the  defmdaiU  a  week's 
time  to  answer:' — Held,  that  the  d^emltm^ 
waenotat  Ubertp  toi^umdimth*  origimlamd 
put  btjreth  bau. 

In  this  cause  (a  country  eauae)  hdl  were 
to  justify  by  affidavit;  the  plaintUT  oppoeed 
them,  end  put  in  afBdavita  urghig  their  in- 
mfficSeney*  The  defendant  ww  thereepou 
■Uowed  a  week  to  annrer  these  eflUavtti^ 
without  pr^odice  to  the  |daint^s  nraeecd- 
ings.  Instead  of  answering  the  mderita, 
the  defendant  proposed  to  justify  fresh  hefl. 
Afr.  SeiyeaHt  Andrews  opposing — 
Mr,  Setyeani  Stepkenf  on  the  part  of  the 
defendent,  contended  that  be  waa  not  bonnd 
to  avail  himself  of  the  leave  given*  but 
at  liberty  to  tender  fresh  bail. 

Lord  Chief  Juetke  TindaL—l  thmk  this 
case  is  to  be  decided  exactly  on  the  same 
ground  as  we  should  deci^,  if  the  bail  had 
been  in  the  box  and  exanuned.  Her^  aa 
an  indulgence  to  the  defendant*  a  week^s 
time  was  allowed.  Finding  the  affidnnia 
too  stfoi^  to  he  satisfcrtorily  answered,  he 
pnu  in  other  bail.  That,  I  tUnk,  is  uki^ 
a  st^  he  is  not  eittitled  to  take. 

Afr.  /hsImw  POrit^—lt  the  defendant  vrete 
allowed  to  do  that  whidt  he  pn^Msea,  it 
would  put  an  end  to  the  Court'a  granting 
any  indulgence  in  caaea  of  cooatry  baiL 

The  rest  of  the  Court  concurring — 

BaU  r^iteled. 
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Practice — New  trial. 


suiLLiTo  «.  tan. 


In  ait  aelkm  m  a  bill  of  eadtaage,  tht 
Cttrt  Met  a$ide  ( m  fkiyment  of  aMtJanom- 
nit  wUek  woe  aeeuiimed  by  the  nem-atUit- 
Amee  oj  the  wilmete*  tubpcmaed  /or  the 
pwrjKue  of  proving  the  hatidmritmg  ^  the 
dejemdant,  the  aa^alw. 

This  was  an  action  of  aaaumptic  upon  a 
bill  of  exchange  for  200/.  accepted  by  the 
dejendant.  The  plaintiB*  was  the  fourth 
indorsee. 

At  the  trial,  before  Lord  Chief  Jiutic* 
TimUl,  at  the  Sittings  at  Guildhall  during 
the  preaent  tcrnit  the  plaintiff  was  doi^ 
aahedt  in  oonseqMDce  of  the  non-attendance 
of  two  witnesses  who  were  called  for  the 
purpose  of  proving  the  defendants  hand* 
writn^.  The  mlnaisea  bad  been  r^Urly 
aatmoMUKd. 

Mr,  SetyeaiU  Jonet,  on  a  former  day,  ob- 
taioeda  nueiHnforaiMWttialtoapayiDeM 
of  costs. 

Mr,  SfTfamt  WiUe  now  abewed  cauae, 

contending  that  the  dafondaot  was  entitled 
to  retain  Us  judgment,  there  being  no  fault 
oo  hia  paru 


Per  Curiam 


RtUe  ttbtoltit0t  cm  pay- 


•  \ 

a,  $ 


ALCOCK  V.  COOK. 


18^0 
June  M. 

Practice — Changing  the  venue. 

The  Court  wiU  not  change  tht  hmw  m 
the  mere  ground  that  many  wUneetes  retide 
m  theconnttf  to  which  it  iMpn^jtoeedlo  change 
it,  if  there  be  also  manjf  wibwetes  ca  the 
other  tide  rending  at  the  fSaoewthere  Ihecenm 
islmd. 

This  was  an  action  of  trover  brought  to 
try  the  phuDtiff*B  right  to  wreck  in  a  mancw 
on  the  coast  of  Lincolnshire.  The  venue 
WM  Ud  in  London. 

Afr.  SetjemU  Adamit  on  a  fiHrmer  day. 


on  the  pan  of  the  defendant,  obtained  a 
rule  fftfi  for  changing  the  venue  lo  Lincoln, 
on  an  affidavit  stating  that  the  most  materiid 
witness,  one  John  Johnson,  who  was  up- 
wards of  eighty  years  of  age,  resided  forty 
miles  from  Lincoln,  and  upwards  of  one 
hundred  and  fifty  fmn  London.  There, 
waa  alao  an  aflSdant  by  a  medical  man,  to 
the  eflect  that  the  aaid  John  Johnson  could 
not  be  moved  to  London  without  eodwiger- 
iog  his  life.  The  affidaviu  also  stated  that 
all  the  otber  witnesses  conversant  with  the 
matter  resided  in  the  county  of  Lincoln. 

Mr.  Serjeant  Wilde,  now  shewed  cause, 
upon  an  affidavit  stating  that  there  wera 
five  witneues  who  would  necessarily  be 
taken  down  from  London  at  great  expense; 
and  be  submitted  that  the  Court  would  not 
so  &r  favour  a  defendant  as  to  change  the 
■emit  upon  such  slight  grounds,  in  a  case 
where  the  plaintiff  had  a  right  to  lay  it 
where  he  pleased.  The  learoed  Serjeant 
oflered  to  otMisent  to  the  evidence  of  the 
old  witneia  beii^  read  from  the  note  of  hia 
examinatim  on  a  fbrmer  trial  between  the 
partiea(l),ar  to  hia  being  examined  by  two 
gentlemen  on  the  circuit. 

Mr.  Serjeant  Adanu  also  offered  to  make 
admissimis  as  to  some  of  the  documents, 
which  would  dispense  with  the  necessity  for 
the  attoidance  of  the  London  witnesses. 

LordChiefJuttke  Tindal. — It  isagenera! 
rule,  that,  in  transitory  actions,  the  plaintiff 
may  lay  the  iwiwe  whm  be  pleases.  The 
Courts  will  move  it  thence  in  all  cases  whero 
it  is  reasonably  suggested  that  an  impartial 
trial  cannot  be  had  in  that  pUce.  The  pre* 
sent  is  a  mixed  case.  Witnesses  must  be 
taken  down  to  Lincoln,  if  the  cause  be  tried 
there ;  and  witncssea  are  aJso  to  be  broi^^ 
up  to  London,  if  tried  here.  We  cannot 
take  upon  ouraelvea  to  decide  <m  the  balanoa 
of  inconvenience.  I  think,  however,  John* 
aon*s  evidence  may  be  read  from  the  Jodge'a 
notes  of  the  former  triaL 

The  rest  of  the  Court  concurring — 

Rnle  d&eeharged  oeconiii^^. 

<1)  See  7  Lew  Joora.  CP.  IM. 
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June  £5  3  "^^^       aitotbbs  o.  smith. 

Libel — Privileged  coummmMlfim. 

The  f^intiff^  htning  obtained  a  contract 
Jar  a  tupplj/  of  fim6er  /or  the  navyt  agreed 
with  the  defendant  far  a  »hare  m  U.  The 
eontraett  honevert  not  turning  out  to  be  so 
adpontageout  in  its  temu  as  was  antic^tedt 
the  defendant  withdrew  Mmself front  U,  and 
afterwarde  wrote  to  a  hotm  at  Sierra  Leeme, 
mho  had  engaged  to  supply  the  liM&er  to  the 
plaintiffst  a  letter  refieeting  on  the  character 
of  the  plaintiffs,  and  te^ng  to  endtarrast 
them.  The  jury  having  foimd  a  verJSetfor 
the  defendant — the  Court  tUrected  a  new 
trial. 

This  was  an  action  on  the  case  for  a 
libel. 

The  cause  was  tried,  before  Lord  Chief 
Justice  Tindal,  at  the  Sittings  in  Lmdon 
before  the  last  term.  The  iacts  in  evi- 
dence were  as  follow  :— 

The  house  of  Foster  and  Smith,  of 
which  the  defendant  was  a  member,  and 
that  of  the  plaintiflb,  had  each  tendered  for 
the  supply  of  fl6,000  loads  of  African  teak 
for  the  Navy  Board.  The  plaintiA  ob- 
tained the  contract.  Not  beii^  conversant 
with  the  African  trade,  the  plaintiffs  agreed 
to  divide  the  contract  with  the  defendant's 
bouse  and  others,  the  latter  supplying  to  the 
plaintiflb  their  moiety  of  the  timber,  to  be 
delivered  at  Sierra  Leone,  at  iL  1 7s.  6d,  per 
load.  The  defendant's  house,  upon  leamii^ 
that  the  Navy  Board  had  come  to  a  deter- 
mination  of  taking  none  but  square  timber 
of  particular  dimensions,  which  it  would 
he  difficult  or  impossible  to  procure,  ra- 
scinded  their  engagement  with  the  plain- 
tiffs, who  then  determined  to  perform  the 
whole  contract  themselves. 

The  defendant  afterwards  wrote  the  fi>l- 
lowing  letter  (which  was  the  libel  com- 
plained of)  to  Messrs.  Weston  &  Clouston, 
at  Sierra  Leone,  the  firm  throt^h  whom 
the  plaintifl&  were  to  have  been  supplied 
with  the  limber  for  their  part  of  the  contract, 
pursuant  to  the  agreement  between  them 
and  the  defendant,  and  whose  sole  corre- 
spondents the  defendant's  house  were,  and 
to  whom  a  share  in  the  contract  had  been 
offered. 


"  London,  17th  of  September  182a. 
"  Dear  Sirs — The  annexed  n  a  copy  of 
our  last,  since  when  we  have  yonrs  of  the 
21st  of  June,  covering  bill  of  lading  lor 
272  logs  of  timber  per  Deveron,  with  bill 
on  Mr.  Laing,  £26/. ;  he  Iiai  accepted  it  for 
360/.,  two  thirds  the  amount  of  the  timber; 
and  the  remainder  is  to  be  paid  in  cash  on 
the  delivery  of  the  cargo,  as  per  contract, 
of  which  we  believe  yon  were  fvmisbed 
with  a  copy.  The  Navy  Board  Have  cone 
to  the  determinttion,  which  they  state  to  be 
unalterable,  that  the  Umber  aodl  be  mea- 
sured strictly  in  oonfermi^  to  the  dranriags 
and  models  referred  to  in  the  contract,  anl 
thereby  making  it,  as  we  hnre  before  ex- 
plained to  you,  perfectly  square  timber. 
We,  of  course,  have  nothing  to  do  with  it  on 
those  terms.  The  contractors,  however,  are 
determined  to  go  on,  and  for  that  purpose 
have  appointed  Mr.  Barber  their  agent,  to 
purchase  the  timber  necessary  to  fulfil  k, 
authorising  him,  we  presume,  by  powers  of 
attorney  or  otherwise,  to  draw  bUls  on  tkem 
for  the  cai^oes  as  they  at*  shipped.  W« 
confess  ourselves  at  a  loss  what  advice  to 
give  you  under  these  drcnmstanoea ;  for 
the  contractors  are  notorious  for  everything 
but  fiur  dealmg  and  a  atriet  adheianea  ta 
their  engagements;  and*  sbouU  mj  dis- 
pute or  difficulty  arise  between  tbem  and 
the  Board,  as  to  the  descripticHi  and  mea> 
suremenc  of  the  timber,  they  would  wnh 
little  ceremony  turn  round  and  set  Mr. 
Barber  and  his  bills  at  defiance  :  hovrever, 
the  better  plan  probably  will  be  to  act  wtth 
Mr.  Mieauley  and  Mr.  M'Cormick,  and  em 
no  account  to  make  an  engagement  to  ex- 
tend beyond  the  present  season.  Let  the 
timber  be  described  in  the  same  way  as  the 
contracts  we  have  heretofore  made  for  yoi^ 
and  subject  to  the  Customs'  measarc,  ob- 
tainii^  Mr.  B&rber's  apnrobatioo  as  to  qas- 
Mty  and  dimensions ;  uUwos^  that  wo«li^ 
we  su^ieet,  have  Kttle  weMit  with  the& 
Two  pounds  aerenteen  ahminga  and  «a- 
penM  or  three  ponods  per  k»d  riwidd,  wa 
think,  be  the  price  for  timber  of  tweo^-ibRC 
foet  and  upwards,  and  fonrteen  inches 
square.  Probably  the  moat  fovouable  tia* 
to  negotiate  the  sale  would  be  when  he  is 
surrounded  by  ships.  To  keep  oar  mwfcet 
supplied,  we  shall  send  out  the  WoedbriJ^ 
(5ft0  tmw)^  to  leavo  this  in  Novendier,  for  a 
cargo  of  timber  twenty  ftec  in  length  and 
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Bpward«{  you  will  therefore  prepare  for 
her.  Tiie  contract  up  to  this  moment  has 
not  had  the  slightest  effect  on  the  price. 
We,  however,  suspect  that  things  cannot 
remain  long  in  this  present  state. 
"  We  remain,  gentlemen, 

"  Your  most  obedient, 

"Foster  &  Smith." 

On  the  part  of  defendant,  it  was 
contended  that  this  letter  was  a  coi^dential 
and  privileged  communication. 

His  Lordship,  however,  left  it  to  the 
jury'  to  say,  whether  the  letter  was  written 
fairly  and  htmestly  with  a  view  to  ccmvey 
information  to  the  parties  to  whom  it  was 
addressed,  or  with  a  malicious  intention  to 
injure  the  plaintiffs. 

The  jury  returned  a  verdict  for  the  de- 
fendant. 

Mr.  Serjtaitt  ffilde^  in  the  kst  term, 
obtained  a  rule  urn  that  a  new  trial  might 
be  had,  on  the  ground  that  this  verdict  was 
against  the  weight  of  evidence.  He  ad- 
mitted, that,  if  the  letter  had  been  written 
fairly  and  honestly,  it  would  undoubtedly 
be  privil^ed  as  a  oommnnteation  with  a 
person  with  whom  the  defendant  was  in  con- 
stant mercantile  intercourse ;  but  he  sub- 
mitted that  the  circumstances  dearly  indi- 
cated both  falsehood  and  malice. 

Mr,  Serjeant  Taddy  now  shewed  cause. 
—Considering  the  nature  of  commercial 
communications,  and  the  situation  of  these 
parties,  it  cannot  be  presumed  that  the 
letter  in  question  was  written  other  than 
bond  fide.  The  case  was  properly  left  to 
the  jury,  and  they  alone  were  competent  to 
decide  it.  In  M*DougaUv.  Claridge(\)t 
the  libel  complained  of  was  contained  in  a 
letter  reflecting  upon  the  conduct  of  the 
plaintiff,  an  attorney,  and  was  not  even 
writtoi  by  one  in  a  course  of  correspon- 
dence wi^  the  parties  to  whom  it  wai  ad- 
dressed, hard  Ellenborough  in  that  case 
aaid — "  If  a  communication  of  this  sort, 
which  was  not  meant  to  go  beyond  those 
immediately  interested  in  it,  were  the  sub- 
ject of  an  action  for  damages,  it  would  be 
impossible  for  the  affairs  of  mankind  to  be 
conducted."  So,  in  Dvnman  v.  Bigg  (S), 
bis  Lordship  said — "  Even  if  the  represen- 
tations which  he  (the  defendant)  made  were 

1)  1  Cam|ib.4ar. 
«)  Ibid.«69.a. 


intemperate  and  unfounded,  still,  if  he 
really  believed  them  at  the  time  to  be 
true,  he  cannot  be  said  to  have  acted  ma- 
liciously." In  the  present  case  it  is  admit- 
ted that  the  communication  in  itself  was  in 
substance  privileged,  but  it  is  contended 
that  its  privileged  character  is  destroyed 
concurrent  cirenmatanees.  The  mere 
curcumstance,  however,  that  strong  lan- 
guage is  used,  or  improper  words,  carryina 
the  oommnnication  further  Uian  facts  wiU 
warrant  does  not  make  any  diffi^renee  in 
the  case.  The  latter  was  clearly  noUiing 
more  than  a  boitdJuUf  though  perhaps  mis- 
taken expression  of  opinion  respecting  the 
probable  conduct  of  the  plaintiffs.  It 
evinces  a  feeling  of  disappointment  and 
mortification  that  the  defendants  did  not 
obtain  the  contract.  It  was  nothing  mora 
than  a  communication  as  to  how  matters 
then  stood.  Messrs.  Weston  &  Clouston, 
having  been  offered  a  share  in  the  defen- 
dant's moiety  of  the  contract,  were  conse- 
quently interested  in  its  pn^ivss.  It  was 
not  intended  that  the  contents  of  the  letter 
should  become  known  to  the  plaintiflb; 
neither  was  there  any  intention  of  injuriis 
them.  The  question  has  been  snbmitted 
to  a  jury,  and  they  have  negatived  malice. 
It  is  too  late  new  to  say  that  the  libel  sh^ 
be  judged  of  by  the  Court,  ae  Lord  Mans- 
6eld  was  wont  to  do  in  the  ease  of  political 
libels. 

Mr,  Serjeant  Wilde,  in  support  of  his 
rule,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Ttndal. — My  learned 
Brothers  and  myself  think,  that,  on  pay- 
ment of  costs,  this  matter  should  be  sub- 
mitted to  another  jury. 

Rtde  ahtohte  aeeor£»gly. 


1830.   >  rosTsa  ahd  otbbbb  v.  wne- 

June  25.  3      toh  avd  othsu. 

Interest —  Where  payable. 

The  defendaiUMt  by  an  inetniment  trnJer 
teal,  bomd  themtehe*  for  the  due  paymeHt 
of  the  turn  of  1,500/.,  t»  three  equal  ftay^ 
menu  of  &OOLf  at  three,  fve,  andeeven  mmihe 
from  the  date  ;  m  failure  of  wUth  they  oe- 
knamledged  and  radmd  tkmaHoee  mMt 
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to  ht  md  tmd  pneeeded  agam^  for  the 
amount : — Held,  that  the  patfte  wot  not 
liUtd  to  interest  tkerem* 

This  was  an  action  of  debt  on  the  fol- 
lowing instrument,  under  seal : — 

'*  Sierra  Leone,  May  17,  1828. 

"  We.  Kenneth  Macaulay,  Henry  Wes- 
ton, and  John  Hamilton,  do  hereby  bind 
ourselves  jointly  and  severally  to  Messrs. 
Foster  &  Smith,  of  London,  for  the  due 
and  snflScient  payment  of  l,500f.  sterling, 
which  amount  is  to  be  banded  over  and 
delivered  to  Robert  Damn  in  goods  for 
sale  on  their  account  at  tbe  invoice  pricest 
with  expenses,  that  is  to  say,  that  the  goods 
ahall  amount  to  1,JS00/.  sterlingf  calculating 
that  the  expenses  will  amoont  to 
making  together  IfiOOl,  as  before  stated. 
Now,  the  condition  of  this  obligation  is 
such,  that  the  said  sum  of  1 ,500/.  is  to  be 
duly  paid  and  remitted  to  Foster  &  Smith 
in  three  equal  paymenu  of  500/.,  at  three, 
five,  and  seven  months  from  this  date: 
And  we,  Kenneth  Macaulay,  Henry  Wes- 
ton, and  John  Hamilton,  hereby  bind  our- 
selves for  the  due  payment  of  the  same  at 
those  periods ;  in  failure  of  which,  we  ac- 
knowledge and  hereby  render  ourselves 
liable  to  be  sued  and  proceeded  against  for 
lAe  amount.    Witness  our  hands,  && 

The  Prothmotary  haviu,  ^up(Hi  a  rule 
to  compute,  allowed  the  plaintiff  tnferesl — 

Mr,  Serjtant  Wilde,  on  a  former  day, 
obtained  a  rule  ma  for  stayii^  the  pro- 
ceedings upon  payment  of  the  prmci^sum 
and  costs. 

JIfr.  Serjeant  Spankte  now  shewed  cause. 
— The  question  is  wheUier  interest  is  pay- 
able on  this  bond.  The  whole  current  of 
authorities  clearly  shew  that  it  is.  In 
Farquhar  v.  flforni(l),  it  was  held,  that  a 
bond  dated  on  a  day  certain,  in  a  penal 
sum,  conditioned  for  payment  of  a  lesser 
sum  generally,  without  naming  any  day  of 
payment,  is  payable  on  the  day  of  the  date ; 
and,  upon  any  action  brought  upon  it,  the 
Court  will  refer  it  to  the  Master  to  com- 

Jute  principal,  itUerett,  and  costt  thereon, 
n  De  HttoUlmd  v.  Bo»erbMk(i),  Lord 
Bllenborougb  lays  down  the  rnle  &us : — 
"  It  appears  to  me  diat  interest  ought  to 
be  allowed  only  in  cases  where  there  is  a 

(I)  7  T«nnRep.  It4. 
<t)  1  Csaqtb. 


contract  for  tbe  payment  of  noaey  oo  s 
certain  day,  as  on  bills  Of  exchange,  pro. 
misaory  notes,  &c. ;  or  where  Uiere  hu 
been  an  express  promise  to  pay  intereit ; 
or  where,  from  the  course  of  dealii^  be- 
tween the  parties,  it  may  be  inferred  tbt 
this  was  their  intention;  or  where  it  can 
be  proved  that  the  money  hu  been  uied, 
and  interest  has  been  actually  nude." 
Here,  tbe  payments  were  to  be  nude  oa 
days  certain — the  same  as  in  die  case  of  a 
bill  or  note,  with  Uie  higher  sanction  oft 
seal.  The  rule  thus  laid  down  by  Lord 
Ellenborough  has  never  been  dupatsd. 
Hogan  V.  Page  (S)  waa  an  action  npoa  a 
single  bill ;  there  was  no  d^  fixed  foi  pa^ 
ment.  In  Higgmt  v.  SargeiU  (4)  and  Ptgi 
T.  NemmaK{5),  the  payments  were  to  be 
made  on  tbe  happemng  of  certain  ooa^ 
gencies ;  which  takes  those  cases  oat  «i 
Lord  EUlenborough's  rnle.  In  tbe  Uit' 
mentioned  case,  the  Court  of  King't  Beocb 
seemed  to  think  the  doctrine  of  Am>U  r. 
Red/em  (6)  as  rather  too  liberal.  Tbe 
Scotch,  however,  consider  that  he  irbo 
pays  late  pays  ku — which  is  perhaps  nwre 
equiuble  than  our  rule.  In  the  preaest 
case,  the  contract  being  to  pay  on  a  day 
certain,  the  plaintiff  is  entided  to  i&tereiL 
The  Prothonotary  baa  exercised  s  aosnd 
^scretion. 

ilfr.  fer^emt  WUde,  in  support  of  lui 
rule. — ^This  instrument  has  no  penalty  at- 
tached to  it;  there  is  nothing  thcmoR 
out  of  which  (in  equity)  a  hii^r  renw^ 
could  be  dealL  Neither  is  it  a  erann- 
eial  instrument.  If  interest  had  been  in 
the  contemplation  of  the  parties,  nothiog 
would  have  been  so  easy  as  to  insert  it 
Farquhar  v.  Morrit  was  die  case  of  a  p^ 
nalty,  where  the  defendant  was  entitled  to 
he  relieved  only  on  payment  of  tbe  actnal 
damage.  In  Momtfard  v.  Willa  (7)  a  rer- 
dict  was  found  indudiog  interest,  and  the 
Court  refused  to  disturb  it.  In  Sled  t. 
LoxeUii),  the  Court  tn  like  manner  re* 
fused  to  disturb  an  inqniaition.  And  n 

(3)  iBoa.&Fat.5Sr. 

(4)  t  Ban.  ft  CtcM.  M8;  a.  e.  t  Lnr  JaA 
K.B.9S. 

g>)  8  Bin.  &  Cross.  489;  s.  c  7  U»  hm> 
.t67. 

<6)  11  J.  B.  Moor«,  t09|  s,  s.  9  Piag^ 
4  Lsw  Journ.  CP.  89. 

<7)  iBos.&piii.sar. 

(8)  3  TWBL  197. 
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OordM  V.  Smm(9),  Lord  Ellenborough 
ewififies  tbe  rule  kid  down  in  De  Htuil- 
iand  V.  Bmerhtmkt  to  bilk  of  exchange  and 
such  like  inamiments,  and  agree tnenti  ex- 
pressly reaerving  interest. 

In  Higgin*  v.  Sargent,  Lord  Chief  Jus- 
tice Abbott  said — "  It  is  novr  established 
as  a  general  principle,  that  interest  is  al- 
lowed by  law  only  upon  mercantile  secu- 
rities, or  in  those  cases  where  there  has 
been  an  express  promise  to  pay  interest, 
or  where  such  promise  is  to  be  implied 
from  the  usage  of  trade  or  other  circum- 
^  staoces.  It  is  of  importance  that  this  rule 
should  be  adhered  to;  and  if  we  were  to 
bold  that  interest  was  payable  in  this  case, 
tbe  applieation  of  the  rule  toight  be  brought 
into  dhwusaim  im  many  othm."  Mr.  Jua- 
tiee  Bayley— **  It  was  once  the  opinioo, 
that  money  lent  carried  interest;  and  in 
CaUm  V.  Bragg  (10),  it  was  so  contended, 
on  the  ground  that  the  lender  would  oUier- 
wise,  for  the  accommodation  of  the  bor- 
rower, lose  the  benefit  which  he  might 
make  of  his  capital ;  and  that  the  lender 
ought,  in  equity,  to  be  put  in  the  same  si- 
tuation as  if  he  had  applied  his  principal 
to  hie  own  use.  But  this  Court  held  that 
interest  was  not  due  by  law  for  money  lent, 
without  a  contract  for  it*  expressed,  or  to 
be  implied  from  the  usage  of  trade,  or  from 
apecial  circumstancei.  Now,  if  interest  be 
not  due  for  money  lent,  which  is  to  be  re- 
paid eitber  upon  demand  or  at  a  given 
time,  it  follows  that  it  is  not  due  for  money 
payaUe  within  a  certain  time  aAer  due 
proof  of  the  happening  of  a  particular 
event."  Mr.  Justice  Holrcyd — '*  It  is 
clearly  established  by  tbe  later  authorities, 
thatt  unless  interest  be  payaUe  by  the  con- 
sent  of  the  parties,  express,  or  implied  from 
the  usage  of  trade  (as  in  the  case  of  bills 
of  exchange),  or  other  circumstances,  it  is 
not  due  by  common  law.  Even  in  De 
ffavitland  V.  Botverbcmk,  Lord  Ellenbo- 
rough was  of  opinion,  that,  where  money 
of  the  plaintiff  had  come  to  the  hands  of 
the  defendant,  to  establiah  a  right  of  inter- 
eat  upon  it,  there  ahould  either  be  a  8pe> 
cifie  agreement  to  that  effect,  or  aotnething 
ahould  appear  from  which  a  promise  to 

(9)  19  EiM,  419. 

(10)  19  Em,  9f3. 

Vol.  VIII.  CP. 


pay  interest  might  be  inferred,  or  proof 
should  be  given  of  the  money  having  been 
used :  and,  in  Gordon  t.  Swan,  although 
the  money  was  payable  at  a  particular  day, 
non-payment  at  uiat  day  was  held  not  to 
give  any  right  to  interest.  Independently 
of  these  authorities,  I  am  of  opinion,  upon 
the  principles  of  the  common  law,  that  in- 
terest is  not  payable  upon  a  sum  certain 
payable  at  a  given  day."  In  Page  v.  New- 
man, the  attention  of  the.  Court  of  King's 
Bench  was  called  to  the  case  of  Amoti  v. 
Redfem,  but  Lord  I'enterden  aaid — **  It  is 
a  rule,  sanctioned  by  the  practice  of  more 
than  half  a  century,  that  money  lent  doea 
not  carry  interest and  the  doctrine  laid 
down  in  Higgms  t.  Sargent  was  approved 
and  confirnwd.  In  the  present  case,  the 
facts  go  unnsuaUy  ftr ;  not  only  is  there  a 
total  absence  of  any  stipulation  for  the 
payment  of  interest,  but  there  is  also  lan- 
guage to  repel  the  presumption  that  in- 
terest was  intended  to  be  paid:  besides, 
there  is  no  penalty  from  which  the  parties 
need  apply  to  a  court  of  equity  to  be  re- 
lieved. 

Lord  Chief  Justice  Tindat.^There  can 
be  little  doubt  but  that  the  party  framing 
this  agreement  intended  it  to  operate  as  a 
bond.  To  constitute  a  bond,  however, 
there  must  be  a  penalty;  but  here  the 
parties  bound  themselves  to  a  precise 
amount  lo  be  paid.  The  consequence  is» 
that  this  instrument,  instead  of  bemg  a 
bond,  is  what  the  law  calls  simplex  obligaJio. 
There  is  nothing  in  the  seal  to  make  a  bond 
carry  interest,  more  than  if  it  were  not 
under  seal.  There  are  many  cases  where 
interest  is  not  recoverable  on  money  pay- 
able on  a  day  certain.  For  instance,  in 
the  case  of  rent,  which  is  payable  on  a  day 
certain,  no  one  ever  heai-d  of  interest  being 
recoverable.  The  case  of  Higging  v.  Sar- 
gent  (where,  in  covenant  upon  a  poli^ 
of  insurance  upon  the  life  or  A,  payable 
six  moiitbs  after  due  proof  of  A'a  death, 
the  Court  held  the  assured  not  entitled  to 
recover  interest  t^on  the  principal  sum 
insured,  from  the  expiration  of  six  months 
alter  due  proof  of  the  death  of  A.)  must 
govern  the  present.  It  seems  to  me  that 
we  should  be  breaking  in  upon  a  general 
and  inteUigible  rule,  if  we  were  to  hold  in- 
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terest  to  be  payable  upon  such  an  instru- 
roenC  as  this :  it  is  neither  a  mercantile 
contract,  nor  one  which  has  the  sanction 
of  usage  for  the  allowance  of  interest.  I 
therefore  think  this  rule  should  be  made 
absolute. 

Mr.  Jutlice  Park. — I  am  not  prepared 
to  say  that  the  liberality  of  the  Scotch  law 
is  wrong;  but  we  must  look  only  to  the 
law  of  £ngland.  There  are  many  eon- 
flictti^  decisions  upon  this  subject.  The 
question  is,  what  is  the  established  rule  ? 
My  Brother  Spankie  has  urged  two  reasons 
to  shew  that  interest  should  be  allowed  in 
this  case — first,  because  the  payment  was 
to  be  made  on  a  day  certain — secondly, 
because  it  is  a  mercantile  contract.  In 
this  latter  particular  I  disagree  with  him ; 
this  is  not  a  mercantile  contract ;  but  a  se- 
curity for  a  sum  of  money,  and  a  specifica- 
tion of  the  mode  in  which  the  payment  is 
to  be  effected,  namely,  by  handing  over  to 
the  obligees'  agent,  for  sale,  goods^  suffix 
dent  to  raise  the  amount.  The*  cases 
alluded  to  by  my  Lord  Chief  Justice  are,  I 
think,  decisive.  In  Page  v.  Newnumt  too, 
the  rule  is  neatly  and  accurately  laid  down 
by  Lord  Tenterden — that  interest  is  not 
due  on  money  secured  by  a  written  in- 
strument, unless  it  appears  on  the  face  of 
the  instrument  that  interest  was  intended 
to  be  paid,  or  unless  it  be  implied  from  the 
usage  of  trade,  as  in  the  case  of  mercan- 
tile instruments. 

Mr.  JmUce  GauUe. — There  is  no  sub- 
ject upon  which  there  has  been  more  fluc- 
tuation in  the  earlier  periods  than  thia; 
but  of  late  years  the  general  rule  has  been 
very  clearly  laid  down.  I  concur  with  the 
rest  of  the  Court  in  thinking  that  this  rule 
should  be  made  abaolnte. 

ilfr.  Justice  Bosanquet. — It  is  very  desir- 
able that  exceptions  to  the  general  rule  as 
to  the  allowance  of  interest  should  not  be 
too  frequent  or  numerous.  The  contract 
in  this  case  relates,  it  is  true,  collaterally, 
to  a  mercantile  transaction ;  but  it  does 
not  therefore  follow,  that  it  is  to  be  deem- 
ed a  mercantile  instrument  within  the 
meaning  of  the  rule,  wbieb  allows  interest 
to  be  added  where  not  expressed.  Con- 


sequently, I  also  am  of  opmion  that  die 
principal  sum  only,  with  m  coats,  shooU 
he  paid  by  the  plaintifia. 

Rukahtobite. 


^CBATEN  AKD  OTBBRS,  ASSIO- 
18S0.      \      NEES  OF  WILUAH  AMD  BEB- 
June  88.  JAHIK  ALDBSD,  BAHKaUFIB, 

'      V.  EDUONDSON. 

Bankrupt  —  Payment,  where  one  partner 
hai  commiiled  an  act  of  hankngatcg. 

A  payment  -by  the  bankrvpt  partner,  a 
partnerhm  debt,  it  not  protected  by  the  82W 
section    the  6  Oeo.  4.  c.  16. 

This  was  an  action  of  asaunapsit  by  tbe 
assignees  of  William  and  Benjamin  Aldred, 
bankrupts,  to  recover  from  the  defendaat  a 
sum  of  money  received  by  his  agent  frma 
Wflliam  Aldred,  after  he  (William  Aldicd) 
had,  to  the  knowle^e  of  the  d^sndao^i 
agent,  committed  an  act  of  bankrajAi^. 

The  declaration  contained  counts  to  the 
Ase  of  tbe  plaintiffs  (as  assignees  of  one  of 
the  bankrupts,  William  Aldred,)  and  of 
Benjamin  Aldred;  and  also  couou  to  tbe 
use  of  tbe  ptaintifla  as  aasigneea  of  both 
bankrupts. 

The  cause  was  tried,  before  Mr.  Justice 
Park,  at  the  last  Assifees  at  York,  wlien  it 
a[^ared  that  the  pB]rroent  hi  question 
(viz.  a  d^bt  doe  from  the  firm  to  the  de- 
fendant) had  been  made  by  William  Aldred 
after  an  act  of  bankruptcy  by  him  eoBBiit* 
ted  to  the  knowledge  of  the  defendaat*! 
agent  who  recaived  mt  taanty. 

On  the  partof  tbe  defendant,  it  was.coa- 
tended  that  the  payment  was  protected  by 
the  82nd  section  of  the  6  Geo.  4.  c.  16. 

A  verdict  was  found  for  the  plaintiffs, 
subject  to  the  opinion  of  the  Court  open 
the  above  olgection. 

Mr,  Serjeant  Jane*  a«»rdiogly  obixined 
a  role  nin.  He  submitted  that  a  payment 
by  a  bankrupt  paitner  of  a  partnership 
debt,  tbe  other  partner  remaining  solvent, 
was  a  payment  protected  by  tbe  6  Geo.  4. 
c.  16.  B*82;  and  that,  at  all  events,  the 
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protection  applied  to  the  nKnety  which  wu 
the  property  of  the  solvent  partner. 

Mr.  Serjeant  Wilde  now  shewed  eanse. — 
He  oootended  that  the  payment  made  by 
William  Aldred,  was,  as  to  one  moiety,  a 
payment  after  an  act  of  bankruptcy,  and 
tbmfiwa  not  within  the  protectioa  of  the 
•tatate;  the  act  of  bankruptcy  being  known 
to  the  party  who  reeeited  the  money ;  and 
that,  as  to  the  other  mmety,  it  was  a  pay- 
ment of  the  money  of  the  solvent  partner 
without  his  authority,  bankruptcy  operating 
as  a  dissolutim  of  the  partnership,  and  being 
a  revocation  of  the  implied  agency  of  a  part- 
ner. He  referred  to  Smith  v.  Qoddard{\\ 
TkomoKmY.Frereii),  Orakatn  v.  Robertton 
(9),  and  Fox  v.  Hanbury  (4),. 

Jtff.  Serjeant  Jones,  in  support  of  his 
rule. — It  is  argued  on  the  other  side  that 
the  agency  of  a  bankrupt  partner  ceasea 
on  his  committing  an  act  of  bankruptcy, 
followed  by  a  commission  and  assignment. 
If  that  were  so,  neither  could  the  solvent 
partner  be  the  agent  of  the  bankrupt  part- 
ner. Now,  it  is  settled  that  a  payment  by 
ft  solvent  partner  of  a  partoeruiip  debt  is 
good,  because  the  solvent  partner  is  the 
agent  of  the  insolvent — quoad  this  matter  ; 
Fox  V.  Hanbury.  In  Harvey  v,  Crickett{5), 
a.payment  made  by  the  bankers  of  a  firm, 
after  one  of  the  6rm  had  committed  an  act 
of  bankruptcy,  was  held  to  be  a  valid  pay- 
ment; and  in  Lacy  v.  fVoolcot(6)f  a  bill  of 
exchange  accepted  for  a  firm  by  one  of  the 
partners  after  he  liad  committed  an  act  of 
bankruptcy,  was  held  to  be  an  available  in- 
strument in  the  hands  of  an  innocent  in- 
dorsee. 

ILord  Cht^Juiliee  Tmdal.— In  TImuuon 
V.  Frere,  it  was  held  that  an  itidorMment  by 
an  insolvent  partner  was  not  available ;  it 
seems  singular,  therefore,  that  an  acceptance 
should  he.  But,  in  the  case  cited,  the  ac- 
ceptance was  after  a  secret  act  of  bank- 
ruptcy ;  here,  the  payment  was  made  with 
knowledge  of  the  act  of  bankruptcy.] 

(1)  3Bm.&Pii1.465. 
(f )  10  £tst,  418. 
<S)  STsrm  B«p.S8*. 
<4)  Cowp.  449. 

(5)  5Mtu.ft8ehr.SSr. 

(6)  t  Dew.  &  Ryl.  4S8;  %,c  1  Law  Joan. 
KJL  143. 


The  agency  of  the  banknmt  partner 
quoad  by-gone  matters,  is  not  determined, 
though  it  may  be  as  to  future.  If  a  stdvent 
partner  may  be  the  agent  of  a  bankrupt 
partner,  1^  parity  of  reasoning,  the  bank- 
rupt nay  also  be  the  agent  of  the  solvent 
partner. 

Lord  ClAtfAu^  Ti/M^Vm  action 
is  brought  to  recover  a  sum  of  mcmey  paid 
by  one  partner,  on  account  of  a  partnership 
debt,  after  an  act  of  bankruptt^  by  himself 
Wm.  Aldred  ;  and  the  question  is,  whether, 
with  knowle^of  the  aa  of  bankruptcy  in 
the  agent  of  the  receiver,  the  payment  is 
protected  by  the  82nd  section  of  the  6 
Geo. 4.  e.  16,  which  enacts,  "that  all  pay- 
ments really  and  bond  fide  made,  or  which 
shall  thereafter  be  made  by  any  bankrupt, 
or  by  any  person  on  his  behalf,  before  the 
date  uid  issuing  of  tbe  commisMon  agaioA 
such  bankrupt,  to  any  creditor  of  such 
bankrupt  (such  payment  not  being  a  frau- 
dulent preference  c^such  creditor]^  shall  be 
deemed  valid,  notwitbstandii^  any  prior  act 
of  bankruptcy  by  such  bankrupt  committed ; 
and  all  payments  really  and  6ond  fide  made, 
or  which  shall  hereafter  be  made  to  any 
bankrupt  before  the  issuing  of  the  com- 
mission against  such  bankrupt,  shall  be 
deemed  valid,  notwithstanding  any  prior 
act  of  bankruptcy  by  such  bankrupt  com- 
mitted; and  such  creditor  shall  not  be 
liable  to  refund  the  same  to  the  as^gneesof 
such  bankrupt :  Provided  tbe  person  so 
dealing  with  the  said  bankrupt  had  not,  at 
the  time  of  such  payment  by  or  to  such 
bankrupt,  notice  of  any  act  of  bankruptcy 
b^  auch  bankru|rt  committed."  Under  the 
arcumstancea  of  this  case,  if  the  payment 
by  William  Aldred  bad  been  of  a  private 
debt,  it  might  have  been  recovered  back. 
It  has  been  contended  that  this  provision 
applies  only  to  the  case  of  an  individual 
bankrupt.  Now,  let  us  see  what  interest 
arises  in  the  sum  of  money  at  the  time  of 
making,  the  payment.  William  Aldred 
having  committed  an  act  of  bankruptcy,  one 
moiety,  by  relation,  belonged  to  his  assig- 
nees when  chosen,  and  the  other  moiety  to 
Benjamin  Aldred.  It  has  been  said  that 
William  Aldred  might  legally  make  tbe 

Eiyment,  he  being  the  agnit  of  Benjamin, 
ut  bankruptcy  in  one  partner  destroys  tbe 
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^THZ  Klira  V.  TRS  ODAEDIAKS, 
1829.      J     CHURCHWASDEKS  AND  OTZR- 

May  25,  i    kbrboi  the  foobofobbat 

^    TARHrODOir,  BBBXS. 

Poor—AecmaU*  of  Ouardiatu, 

A  ^arithioaer  rtUed  for  the  relief  of  the 
poor  M  eiUitled  to  mepect  md  take  coptM 
the  aeeounte  of  the  disbursement  of  the  money 
itUnuled  to  the  giiardiane  of  the  pooTf  under 
the  22  Oeo.  t.  e.  83  ;  although  the  aeeounle 
have  been  alhmed  by  the  vintor. 

Whether  an  appeal  lies  to  the  Sessient 
against  such  accowUs — quaere. 

Robert  Bernard  Gill,  a  rated  inhabitant 
of  Great  Faringdon,  appealed  to  the  Ses- 
sions against  the  accounts  of  the  parish  of- 
ficera.  To  obtain  information  of  the  facts* 
in  order  that  he  might  prepare  for  the 
hearing  of  the  appeal,  JIf  r.  Talfourd,  on 
hit  belialf,  bad  obtained  a  rule  ntit  for  a 
mandamus  to  the  guardians,  cliurchwar- 
dens,  and  OTerseers  of  the  poor  of  the  parish 
of  Great  Faringdon,  commanding  them  to 
allow  Gill|  described  in  the  nue  as  an 
inhabitant  of  the  parish,  and  liable  and  en- 
titled to  be  rated  lo  the  rates  for  the  relief 
of  the  poor  of  tbe  said  parishi  to  inspect 
the  books  of  accounts  of  tlw  receipts,  expen- 
diture and  application  of  the  rates  of  the 


aaid  parish,  and  to  take  copies  thereof,  and 
extracts  therefrom,  at  his  own  costs.  This 
bad  been  obtained  upon  afBdaTits,  from 
.wiPiich,  and  from  those  filed  in  answer,  it 
appd^red  that  Gill  was  an  inhabitant  of  the 
.  jUinsb,  liable  to  be  rated  ;  that  tlie  care  and 
management  of  the  poor  of  the  parish,  pur- 
suant to  the  prorisions  of  tbe  it  Geo.  3. 
c  88,  was  conroitttd  to  a  visitor  and  guar- 
dians, who  were  appointed  annually  under 
that  act,  and  two  drarchwardeni  and  over- 
leers;  diat  the  ^^rdians,  acting  under  tbe 
control  of  tbe  visitor,  had  the  entire  care 
and  management  of  the  poor,  and  that  the 
overseers  merely  assessed  and  collected  the 
poor-rates  and  paid  them  over  to  the  guar- 
dians ;  that  the  accounts  of  the  guardiana 
with  ^e  vouchers  were  regularly  produced 
at  a  meeting  held  the  first  Monday  in  every 
month,  for  the  inspection  and  examination 
of  tbe  parishioners,  and  were  so  inspected 
and  examined ;  that,  at  a  meeting  on  the 
8th  of  April,  such  accounts  for  the  Mst  year 
were  produced  for  the  inspectioa  of  the 
parishionera,  and  havii^  been  approved  of 
at  audi  meetii^,  were  verified  upon  oath 
by  W.  Higgins,  the  acting  guardian,  before 
a  justice,  and  afterward  examined  and 
passed  by  the  visitor  of  the  poor->oiue, 
who  was  also  a  Justice  of  the  Peace  for  tbe 
connty ;  that  Gill  had  applied  to  the  guar- 
dians for  leave  to  inspect  the  books,  and 
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bad  been  refused  ;  and  that,  in  the  rate  re* 
cently  made,  his  name  had  been  omitted, 
for  the  purpose,  as  he  believed,  of  deterring 
him  from  loUowing  up  his  objections  to  the 
accounts  from  time  to  time* 

Mr.  Taunton  and  Mr,  JuHke  now  shewed 
cause. — By  the  ift  Geo.  8.  e.  88.  s.  7,  the 
guardians  of  the  poor  are  invested  with 
the  powers  and  authorities  given  t6  over- 
seers of  the  pocH-  by  other  acts  of  parliament. 
But  there  is  no  clause  giving  to  the  pa- 
rishioners the  same  power  over  the  guar- 
dians as  they  have  over  the  overseers  ; 
none  authorizing  a  parishioner  to  inspect 
the  accounts.  By  the  17  Geo.  2.  c,  88. 
B.  I,  the  churchwardens  and  overseers  of 
the  poor  are  required  "  to  permit  any  per- 
son assessed,  or  liable  to  be  assessed,  to 
inspect  the  books  of  accounts  at  at)  reason- 
able times,  and,  upon  demand,  to  give  copies 
of  the  same  to  such  person."  That  applies 
to  accounts  of  overseers  appointed  under 
the  statute  of  the  43  Elis.  c  2.  Th^  guar- 
dians are  overseers  for  certain  particular 
purposes,  but  it  does  not  follow  that  theh 
accounts  are  subject  to  appeal  as  overseers' 
accounts  are.  If  Oill,  therefore,  had  no 
right  of  appeal,  he  consequently  had  no 
right  to  inspect  the  accounts. 

Sir  James  Scdrlelt,  and  Mr.  Talfmrd, 
contrft. — Surely,  every  inhabitant  rated,  or 
liable  to  be  rated,  has  an  interest  in  seeing 
ivhether  the  expenditure  of  the  parish 
'money  has  been  proper.  If  the  applicant 
be  not  allowed  to  inspect  these  accounts, 
the  parishioners  will  be  placed  in  a  worse 
situation  by  the  Zt  Geo.  3.  c.  88.  than  they 
were  I'n  before.  There  does  not  appear  in 
that  act  to  be  any  intention  expressed  by 
the  legislature  to  limit  the  right  of  inspec- 
tion. Consequently,  Gill  has  a  right  to  in- 
spect the  books,  in  which  the  account  of 
such  expenditure  is  contained. 

Lord  Tenterden. — We  are  all  of  opinion, 
that  the  party  is  entitled  to  inspect  the 
botdcs  at  a  reasonable  time.  Even  con- 
ceding that  there  is  no  appeal,  or  that  the 
time  for  appeal  may  have  gone  by,  a  pa- 
rishioner nvty  have  other  0>odt  reason  for 
inspecting  the  books.  He  has  a  right  to 
see  what  has  been  done.  "The  rule  there- 
Tore  must  be  made  absolute. 

Rule  absolute. 


[For*  the  statutes  concerning  oveneen, 
and  the  cases  decided  thereon,  see  CAit- 
(y's  Statutes,  title  "  Poor,"  p.  800.] 


1 829.     7  THE  KIHO  e.  THE  VZSTIT  W 

May  25.  y     tab  parish  o>  PASDiKGni. 
Higkmayi—Xepmr, 

I.  Whether  a  parish  is  Uable  to  repair 
a  road,  which  has  been  detUeated  by  the 
of  the  soil  to  the  public,  and  has  been  md 
by  the  public  generally,  except  6^  the  mJbi* 
Utanls  of  the  parish  m  which  it  u  litvalti, 
and  who  have  not  adopted  it — quare. 

S.  fVhere  a  local  act  provided  that  tie 
parish  should  not  be  Uable  to  the  repair  of 
any  highway,  not  repaired  by  the  poriiit  be- 
fore t&  passing  of  that  act,  tmlif  if  had  hm 
first  surveyed  by  two  surveyors,  one  (o  k 
chosen  by  the  parish  vesfry  ;  and  U  appeeni 
that  a  road  had  been  set  out  by  certmn  imK- 
viduals  for  the  purpose  of  forming  a  ttrt^ 
but  tlie  street  had  Uen  but  partiaUy  formic 
and  the  chief  part  of  the  buildings  was  ai^ 
in  progress, — the  Court,  in  the  exercise  of  iit 
discretion,  refused  to  grant  a  mandamus  to 
the  vestry,  commanding  than  to  appeat  a 
surveyor  on  their  part,  to  stervey  the  raaL 

Tliis  came  before  the  Court  in  the  font 
of  a  rule  to  shew  cause  why  a  manduini 
should  not  issue,  directed  to  the  Lord  Bi- 
shop  of  London  and  others,  being  the  veitiy 
of  PaddiAgton,  commanding  them  to  cbooM 
a  surveyor,  to  survey  on  their  part  a  tnet 
called  "  Grand  Junction  Street,"  in  tbsl 
pariah,  pursuant  to  the  direction  of  a  lool 
act,  5  Geo.  4.  c.  126,  jointly  with  the  sur- 
veyor appointed  by  the  freeholder  and  bii 
lessees.  The  act  (which  was  for  belief 
governing  and  regulating  the  parish  of  I'aii' 
din^ton,  in  the  county  of  Middlesex,  aodfot 
paving,  lighting,  and  watching,  such  psrts  of 
the  parish  as  might  be  necessary,  and  for  odxt 
purposes  relating  to  those  objects,)  enscte^ 
by  section  68,  "  that  no  road  or  faighny 
within  the  said  parish,  which  has  not,  pn- 
vious  to  the  passing  of  this  act,  be«  le- 
paired  as  a  public  highway,  and  dediicated 
to  the  use  of  the  public,  by  all  persons  in* 
terested  therein,  shall  be  taken  as  a  psriib 
road  by  the  said'  vestry,  to  be  repaired  ssd 
to  be  kept  in  re^tair  out  of  the  paiodnl 
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funds  am>Heable  to  the  hi^wajn*  until 
fuch  road  or  highway  shall  have  been  first 
■orTcyed  by  two  surveyora,  and  certified  by 
writing  under  the  hands  of  sucli  surreyora, 
that  luch  road  or  highway  baa  bfeen  pr»> 

Serly  formed^  constructed^  made,  and 
rained,  with  all  fit  and  Mcessary  ma- 
terials ;  one  ~  of  the  aaid  aurveyora  to  be 
chosen  by  the  said  Tealry,  and  one  by  the 
freeholder,  or  his  or  her  immediate  feseee 
or  lessees,  or  the  assignee  or  asaignees  of 
such  lessee  or  lessees,  of  the  land,  where 
such  roads  or  highways  are  made."  It  ap- 
peared, from  the  afitdaTits  on  both  sides, 
that,  in  the  year  1636,  a  road  or  street, 
called  Grand  Junction  Street,  leading  from 
the  Edgware-road  to  the  Uxbridge-road,  was 
set  out  and  formed,  aod  in  the  beginning  of 
November  1828,  had  been  dedicated  to  the 
use  of  the  public  by  the  persona  legally  in- 
terested in  the  aoil.  The  road  had  bten 
properly  formed,  cmutructed,  made,  and 
drained,  with  all  fit  and  necessary  materiab. 
On  one  side,  during  the  preaent  diacoaaion, 
it  was  alleged,  that  the  road  had  become  a 
great  thoroughfare,  and  that  it  was  con- 
venient and  useful  to  the  public,  and  had, 
ever  since  the  month  of  November  1 828, 
been  constantly  used  by  the  publie  as  a 
Uiorongbfare;  that  the  freeholder  and  his 
lessees  had  ^pointed  a  surveyor ;  and  the 
pariah  had  been  required  to  appoint  aiwther 
on  their  part,  but  had  refused  ao  to  do. 
The  affidavits  in  answer,  admitted  thereqni- 
aition  and  the  refusal  just  alluded  to,  but 
aiated,  that  the  street  in  question  had  been 
laid  out  by  the  proprietora  for  the  purpoae 
of  letting  the  north  and  aouth  frontage 
thereof,  as  building  ground  -,  that  the  street 
contained  a  frontage  of  upwards  of  five 
thousand  feet,  exclusive  of  five  hundred  and 
forty-four  feel,  intended  for  cross  streets  ; 
that  there  were  only  eight  houses  inhabited, 
and  twenty-Mx  carcasses  erected ;  that  the 
carting  of  materials  for  erecting  buildings, 
would  cut  and  damage  the  road,  so  that 
great  labour  and  expense  would  be  neoea- 
sary  to  keep  it  in  repair  during  the  time 
the  bnildinga  were  erecting — (the  expense 
waaeatimated  at  400/.  per  annum);  and  that 
the  rates  payable  in  respect  of  the  eight  in- 
habited housea  would  not  exceed  SL :  and 
from  these  facts  it  was  inferred,  in  opposi- 
tion to  the  rule,  that  tliis  was  an  attempt  by 
persona  eiigaged  in  a  building  speculation. 


\o  throw  upon  the  pariah  ^e  expenae  of 
making  a  road  for  the  convenience  of  the 
persona  engaged  in  the  speculation.  The 
case  was  heard  on  the  81  at  of  May. 

Sir  Jamet  ScarUU,  Mr.  Gumey,  and 
Mr.  Plattt  vere  against  the  rule,— contend- 
ing, that,  by  the  caae  of  Rex  v.  St.  BauiU^ 
( 1  ),i t  liad  been  decided,  that,  in  order  to  throw 
on  a  pariah  the  burden  of  repairing  a  road, 
there  must  not  only  be  a  dedtcation  of  tlie 
surface  of  the  soil  to  the  public  use,  but 
there  must  be  an  adoption  of  the  road 
by  the  parish ;  and  that  here  the  road  had 
not  been  so  adopted. 

Mr.  Solicitor  Oemeral,  Mr.  Aldenon^  and 
Mr.  Srodriek,  in  support  of  the  rule,  de- 
nied that  the  rule  laid  down  in  TheKmg 
V.  St.  Benedict,  by  Mr.  Justice  Bayley,  could 
be  supported ;  and  that  whenever  a  road  has 
been  dedicated  by  die  owner  of  the  aoil  to, 
and  haa  been  used  by,  the  public,  it  be- 
comes a  highway,  nepairable  upon  general 
principlea  at  the  expense  of  the  public,  who 
arelwnefited  by  ita  use, — and,  by  the  com- 
mon law  of  En^nd,  by  that  portion  of  the 
public  who  inbabit  the  particular  district, 
viz.  a  parish.  Therefore,  the  only  ijues- 
tion  ia,  whether  this  road  has  become  a 
highway  ;  if  it  has,  the  parish  are  hound  at 
common  law  to  repair  it,  and  the  local  act 
of  parliament  has  not  relieved  them  from 
that  obligation,  but  has  only  prescribed  a 
particuUr  mode  by  which  it  aball  be  aatia- 
ned.  The  adoption  of  a  road  by  the  kih^ 
bitanta  of  a  pariah,  la  mat  nrcaiaary  to  wtikm 
the  parish  liable  to  repair.  If  all  the  tnha- 
bitanta  of  the  kingdom,  except  the  iriiabt- 
tanta  of  thia  pariso,  had  used  the  road,  it 
would  by  such  user  have  become  a  publie 
highway,  and,  by  the  common  law,  would 
therefore  be  repairable  at  the  expense  of 
that  portion  of  the  public  who  tuliabit  the 
parish,  though  they  may  not  use  the  road. 
If  the  freeholder  in  this  case  were  to  bring 
an  action  of  trespass  against  a  person  for 
passing  along  a  road,  and  the  latter  shewed 
an  user  by  the  public  generally  ;  it  surely 
would  be  no  answer  to  ahew  that  tlie  inlui- 
bitanta  of  the  parish  liad  not  used  it. 

The  Court  took  time  to  ctmsider,  and  thia 
day  their  opinion  was  delivered  in  the  fol- 
lowing terms,  by— - 

(1)  4  Bats.  &  Aid.  447. 
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Lord  Tenterden. — After  lUtingthe  qtws- 
Uon,  and  referring  to  the  particular  section 
of  the  local  act,  his  Lordship  proceeded — 
Of  this  road  there  has  been  a  dedication 
to,  and  user  by  the  public,  but  that  user 
has  been  of  very  short  duration.  It  was 
Contended,  that  the  vestry  were  bound  by 
this  act  of  parliament  to  appoint  a  surveyor, 
and  that  this  Court  was  bound,  on  their  re- 
fusal, to  order  them  so  to  do.  The  sixty- 
second  section  of  the  act,  in  its  terms,  is 
not  an  enabling  but  s  restraining  clause.  It 
was  oAiTioutly  the  intention  of  the  l^isla- 
ture  thereby  to  prevent  the  parish  from 
being  burthened  with  the  repair  of  a  road 
intended,  not  merely  for  public  benefit, 
but,  for  a  thne  at  least,  for  the  peculiar  pri- 
vate benefit  of  the  persons  forming  it.  If 
we  were  at  the  present  time  to  order  the 
vestry  to  appoint  a  surveyor,  the  conse- 
quence would  be,  that  the  parish  would 
thereby  be  concluded,  and  would  imme- 
diately be  bound  to  repair  the  road : 
and  inasmuch  as  this  road  has  been  made 
by  the  owner  with  a  view  to  erect  buildings 
on  each  side,  several  of  which  have  been 
but  in  part  erected,  and  about  ewht  only 
eompletely  finished  and  inhabited,  and  a 
great  many  more  are  in  contemplation,  the 
effect  of  charging  the  parish  with  the  repair 
of  this  road  at  the  present  time  would  be, 
that  the  parish  would  have  to  repair  a  road, 
iwt  for  the  benefit  of  the  public  at  present, 
but  for  the  private  advantage  of  a  perscm, 
ao  that  he  may  have,  at  the  public  expense, 
a  road  to  bring  materials  for  his  buildii^. 
It  can  admit  of  no  dispute,  that  while  ma- 
terials are  bringing  for  the  erection  of  the 
buildings,  the  roiut,  however  well  formed, 
mast  susuin  considerable  injury.  Under 
these  circumstances,  we  think,  that,  in  the 
exercise  of  our  discretbn,  we  ought  not,  at 
present,  to  order  the  votn  to  appoint  a 
surveyor.  What  maiy  be  fit  to  be  done 
when  circumstances  may  change,  may  be  a 
qnestion  hereafter  for  the  consideration  of 
uie  Court.  That  the  Court  has  the  power 
of  considering  whether  justice  be  best  ad- 
vanced by  directing  a  mandamus  to  issue,  or 
by  forbearing  to  do  so,  has  been  settled  by 
several  cases.  It  was  observed  by  Mr. 
Justice  Ashhurst,  in  lUz  v.  the  Ommu- 
namr*  of  Excm{2\  that  '*  an  apj^ication 

(t)  fiTcmlUp.  SSI. 


for  a  imndamM  m  an  applieation  lo  dn 
discretion  of  the  Court ;  m  mandamus  is  • 
prerogative  writ,  and  is  not  a  writ  of  rigbL" 
This  seems  also  to  have  been  the  view 
taken  by  the  Court,  in  Rttt  v.  the  Jia- 
ticet  of  Laneasinre  (S),  and  in  The  King  v. 
Dayrell  and  anotAer,  Juttieet  of  Buenig- 
AmMiUrv(4).  We  are  of  opinion,  that,  un- 
der all  the  circnmstanees  of  this  case,  jostioe 
will  be  best  administered  by  forbMiing  st 
present  to  issue  this  writ. 

Rule  ditckargtd. 


^  OH  THB  pBosxcunoMOv  wnus. 

Arrest — CrmimU  Ckatgee — Ltm  of  No- 
tum$. 

1.  Where  a  peraon  u  brought  before  tht 
Coitrt  m  euetoavt  on  a  crwihal  cierg* 
wittch  warrant*  that  custody,  they  mil  Mt 
inquire  into  the  drcumstancM  wider  mhidttk 
person  was  apprehended. — Mr.  Justice  Lit- 
tiedale  dubitante. 

S.  Hiere  is  mo  didmelum  m  tkie  reepKt 
b^ween  one  class  of  offences  mud  oaoMsr, 
Aeeordingltf,  where  a  pa-son  had  bem  arrest- 
ed m  a  foreign  eountrff  andforeiblj/  brtmgil 
here  in  custe^y  to  answrer  to  an  nufictaMl 
for  perjury,  the  Court  held,  that,  whether  tk 
arrest  were  legal  or  not,  the  effimce  chargsi 
Just^ied  a  continuance  of  the  custody. 

S.  Semble — That  if  the  e^st  i»  wet  a 
case  he  Ut^al,  the  reisiedy  is  to  be  oblidsei 
only  by  actwn, 

A  bill  ofindi^ment  forpeijurj  hadbectf 
finind  affwnst  the  defendant;  wod  on  dw 
11th  of  Febmanr,  Lord  Tenterden  graatsd 
a  warrant  for  her  apprebensicm,  in  order 
that  she  might  appear  and  pl^.  The 
warrant  was  specially  granted  to  Rnthven, 
a  police  officer:  he  received  informatioB 
that  she  was  at  Brusaels :  he  went  tfaae, 
and  found  that  she  was  in  custody  for  a 
breach  of  the  Uws  of  the  Netherlands,  sbs 
having  gone  to  Brussels  under  a  feigned 
name,  and  without  a  passpMt.  Ruthrso 
informed  the  authoritiet  that  he  had  a  «ar- 
rwt  Ibr  her  ap^vbenaim  i  upon  this  she 

(3)  It  East,  366. 

(4)  lB.fcC.4M;  tD.<tB.6M. 
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WM  paned  to  Ostend  hy  the  Brumla  au- 
thorities, Ruthven  givii^  a  coDditional  re- 
ceipt for  her  body ;  and  on  their  reaching 
Ostend,  he  obtained  the  comolete  custody 
of  her  peraoo,  for  which  RutnTen  gave  a 
final  receipt.  She  made  an  application  to 
the  English  ambassador  at  the  court  of  the 
Netherlands,  bnt  he  declined  to  interfere, 
aod  Ruthven  conveyed  her  to  EDgland*  and 
in  April  she  was  brought  before  Lord  Ten- 
lerden,  and  by  him  eommitted  to  the  cus- 
tody of  the  Marshal. 

Upon  these  facts,  it  was  contended,  that 
she  nad  been  illegally  arrested ;  and,  a 
rule  having  been  obtained  on  a  former  day, 
calling  upon  the  prosecutor  to  shew  cause 
why  she  should  not  be  diachaiged  out  of 
custody, — 

Mr.  Brougham  and  Mr.  PlaU  now  shew- 
ed cause.  An  indictment  having  been  found 
against  the  defendant  for  a  misdemeanor, 
there  is  no  doubt,  that  at  present  she  is 
rightfully  in  custody  for  want  of  bail ;  and 
if  a  party  who  ia  liable  to  be  detained  on  a 
criminal  charge  be  in  custody,  the  Court 
will  not  inquire  into  the  manner  in  which 
theeapcionwasefiected:  Raxr,Marki(l)t 
Ex  parU  Knau  The  latter  case  aeemt 
to  be  expressly  in  point ;  on  the  return  to  a 
writ  of  habeas  corpus,  the  gaoler  is  only 
bound  to  shew  the  warrant  for  the  deten- 
tion of  the  party,  aad  not  the  warrant 
which  led  to  the  caption.  On  this  point, 
a  distinction  has  always  existed  between 
the  fwactice  in  civil  and  criminal  cases.  In 
the  former,  the  Court  inquire  into  the 
manner  in  which  the  arrest  was  effected ; 
and  if  that  was  improper,  they  disdiarge  the 
party.  BesideB,  the  objection,  if  a  good 
one,  ahottld  have  been  urged  when  she  was 
brought  before  the  Lord  Chief  Justice  to 
be  committed. 

[£ord  TentertUH^She  did  urge  it.  at  the 
time ;  my  answer  was,  that  she  being  in  cus- 
tody before  me,  under  a  warrant,  I  could 
not  inquire  into  the  circumstances  under 
which  she  was  brot^ht  into  this  country.  If 
I  was  wrong  in  having  so  said,  the  defon- 
dant  should  not  suffer  for  it.  The  question 
must  therefore  be  argued  as  if  it  was  under 
my  warrant.] 

<i)  5  Esft,  157. 

(t)  1B.&C.1MJ  >D.fcIl.«ll. 


Mr,  CkiUy,  contrft. 

Although  in  Rex  v.  Marks,  and  Ex  f  arte 
KrauM,  the  Court  refused  to  discharge  par- 
ties brought  before  them  on  account  of  a 
defect  in  the  commitment,  it  is  to  be  ob- 
served, that  in  each  of  those  cases  the  pri* 
iooers  were  charged  with  felony.  This  is 
the  case  of  a  misdemeanor  only ;  and,  in 
favour  of  the  liberty  of  the  subject,  the 
Court  ought  to  refuse  to  extend  the  rule 
establish^  as  to  charges  of  felony.  In 
the  case  of  the  Attomep  Qeneral  v.  GaM(S), 
altboittdi  the  infimnatioii  was  mlly  at  the 
suit  olthe  Crown,  the  Court  interfered, 
under  similar  circumstances,  in  favour  of 
the  defondant.  If  it  be  extended  to  this,  it 
must  be  held  applicable  even  to  cases  of 
common  assault.  The  roost  distinguished 
writers  on  the  laws  of  nations,  lay  it  down, 
that  one  country  cannot  properly  deliver 
up,  though  they  may  send  out  of  their 
country,  a  person  who  might  take  shelter 
with  them  from  the  eonsequencea  of  a  mia- 
deroeanor  committed  in  another  country. 

Lord  TVfllmfsn.— The  case  in  the  Ex- 
chequer reforred  to  by  Mr.  Chitty,  was  die 
oue  of  an  information  for  penalties,  and 
rather  in  the  nature  of  a  civil  proceeding  to 
recover  a  debt,  than  of  a  criminal  one  to 
punish  an  offence  against  the  public.  The 
question,  therefore,  ia  this— whether,  if  a 
person  charged  with  a  crime  is  found  in  this 
country,  it  is  the  duty  of  the  Court  to  take 
care  that  such  a  party  shall  be  amenable  to 
justice,  or  whether  we  are  to  consider  the 
circumstances  under  whieh  she  is  brought 
here.  When  the  defondant  was  brought 
before  roe  to  be  committed,  I  thought,  and 
I  stiU  think,  that  we  cumot  tnqmre  into 
them.  If  the  act  complained  of  were  done 
againM  the  law  of  the  foreign  country,  that 
country  might  have  vindicated  its  own  law : 
if  it  gave  her  a  right  of  action  in  this 
country,  sbe  may  exercise  that  right.  It 
does  not  appear  in  thia  case,  however,  that 
the  law  of  the  foreign  country  has  been 
violated ;  for  the  o£^rs  of  that  country 
0(Hiveyed  the  defendant  to  Ostend,  in  order 
that  she  mi^t  be  given  to  Ruthven  the  of- 
ficer, for  the  purpose  of  being  brought  in 
custody  to  this  country.  I  know  of  no 
ease  where  the  gorenunent  of  a  forrign 

(S)  11  Frica.  94S. 
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counti^  iias  interpowdt  in  order  that  a  per- 
■on  might  be  broaght  here  on  a  cbar^  of 
misdemeanor.  In  cases  of  felony,  I  know 
it  has  been  done,  I  have  granted  warrants 
for  the  apprehension  of  the  parties  accused 
in  such  cases ;  and  I  do  not  know  how,  for 
this  purpose,  to  distinguish  between  one 
class  of  crimes  and  another, — between  trea- 
son and  misdemeanor.  It  haa  been  urged, 
that  the  same  principle  will  warrant  an 
arrest  in  the  case  of  a  common  assault ; 
that  certainly  will  follow,  but  tbtfe  is  little 
daraer  that  a  foreign  country  would  allow 
Bttcn  an  arrest,  and  if  the  party  making  it, 
is  guilry  of  nuscondaet,  me  ywrdict  o£  a 
jury  win  teach  bim  not  to  repeat  it.  Wbtt 
a  jury  may  do,  if  the  present  defendant 
should  think  proper  to  bring  an  actkm 
against  the  officer,  it  is  not  for  me  to  say ; 
but,  for  the  reason  I  have  given,  I  think  the 
mk  ought  to  be  dtaduurged. 

Mr.JutticeLittUdale  said,  be  wu  not  so 
clearly  of  the  same  opimon.  He  was  not 
at  present  so  clearly  aware  of  what  were 
the  lawful  powers  of  foreign  states  With  re- 
gard to  sending  persona  t^ing  refuge  with 
tiiem  ont  of  their  territory  for  auidemeMi- 
ors  committed  in  another  coantiy.  A  mi»- 
demeanor  might  in  some  cases  be  created 
by  act  of  parliament;  it  might  be  merely 
malum  prohibUttmi  and  might  not  be  an 
ofience  against  society  of  such  a  nature  as 
to  render  it  incumbent  npmi  all  states,  ac- 
cording to  the  law  of  nations,  to  give  the 
accused  party  np  to  justice.  But  if  his 
Brother  Parke  thought  differently,  the  rule 
would  be  diachai^ea. 

itfr.  Justice  Parke  concurred  in  opinion 
with  Lord  Tentenden ;  be  thought,  that 
when  a  party  appeared  befon  the  Coiirt,in 
custody  on  a  criminal  charge,  the  Court 
could  not  properly  examine  into  the  cir- 
cumstances under  whicli  that  party  was 
brought  into  custody.  If  the  custody  had 
been  obtained  illegally  in  this  case,  the  de* 
fendant  had  her  remedy  against  the  offiber. 


Oct  28.  y  Ot  TAEWKXX. 

Poor  Laws—Settlement  by  ReUtf. 

Relief  adwumtUred  whUe  tie  pamper  if 
resideal  out  of  the  parisk  whick  odmvnstets 
U,isa  tpeae*  of  evidence  exeludtteiiffor  the 
Seniom  to  tdnsider ;  and  ilumgk  tkey  wiag, 
from  suck  ettidenee,  infer  a  Mettlanent,  cAey 
are  not  bound  to  do  to;  and  tke  Court  cam- 
Juimed  an  order  of  Seuaem  wAidb  dirf  Ml 
«o  w/er,  thov^k  tke  evidence  was  vary  «<roii;g. 

Two  Justices,  hy  order,  removed  Tbonae 
Jteson,  and  hw  nroily,  from  Yarwell,  in 
Northampton,  to  Stibbmgton  in  Hnnting<- 
don.  The  Sessions,  on  appeal,  quashed  the 
order,  sulnect  to  the  opinion  of  the  Court 
vqpon  die  following — 

CASE. 

Hie  respondrats  proved,  by  the  pauper 
and  his  wife,  that  the  qjpellanu  had,  ^ont 
twenty-eight  <»  twenty-nine  years  aga^  and 
at  three  or  four  tiroes  subaequoitly,  the 
httt  tine  beii^  ten  yean  uo,  reliewd  the 
panpn  and  his  family;  while  they  were  re- 
aiding  in  the  respondent  parish.  Wbn 
tliey  wanted  relief;  they  applied  to  the  pa- 
lish officers  of  the  appellant  parish  for  wm, 
and  as  ^y  could  not  find  it  for  them,  they 
allowed  the  family  \%s.  a  week  ;  it  was  the 
pauper's  wife  who  applied  for  relief  upon 
all  those  occasimM,  except  one,  when  the 
applieatioa  waa  made  by  the  pauper  hanselC 
He  bad  been  once  examined  by  the  a;^ci- 
lanta,  and  stated,  tliat  he  bad  been  an  ap- 
prentice'in  their '  pariafai  The  appelUntt 
also,  within  the  last  six  years,  and  while  dia 
paupw  waa  rerident  in  the  remndsot 
paririi,  paid  die  expenses  of  Us  wiws  eon- 
finemoit  in  n  lunatic  asylum  at  Peter* 
borough. 

Mr.  CampbeU  and  Mr^HiUer,  in  support 
of  the  order  at  Sessions.— The  erideoot 
was  sufficient  UKwarrafatthe  Sessions  in 
ftning  a  setdement-;  bat  not  sufficient  lo 
compel  them  to  do  u>.  Tboae  who  sos^ 
to  establish  this  de^iption  of  sectleaaeniv 
might  faave  gone  further!  had  they  pleased  t 
but  they  cbose  to  leave  their  case  upon  the 
evidence  they  adduced,  and  to  insist  that 
the  Seasions  were  bound  to  infer  a  settle* 
menb  The  relief  ia  merely  an -aa^reasiDn 
of  the  opnimi  ■nmriained  by  the  parish- 
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-  officers  at  tbe  time.  The  princt|ml  cases  on 
this  subject  are,  The  King  t.  Sumiry-eum- 
lVrtHthorpe{\\  and  The  King  v.  Edwin- 
ttowe  (2) ;  but  those  cases  only  held  that 
relief  warranted  the  Sessbns  in  concluding 
that  the  evidence  was  sufficient. 
.  Mr.Homfray,  contra,  contended,  thnt  re- 
lief, under  such  circumstances,  unexplained, 
had  alm^s  been  considered  auiSicienk  evi- 
denced—at least  to  throw  the  onus  upon  the 
other  party.  This  had  been  held  in  The 
Kmg,  V.  Wakefield (S),  and,  in  practice^  in 
many  cases  with  evidence  sltgbter  tlian  the 
present. 

Mr.  Justice  Bayley. — This  undoubtedly 
was  a  strong  case  ;  and  the  Sessions  do  not 
tell  us  what  was  the  difficulty.  Iftheyliad 
asked  us  whether  they  n-ere  at  liberty  to 
draw  the  conclusion  the  other  way,  I  should 
say,  they  were ;  but  if  they  ask  whether 
they  were  bound  to  draw  it  the  otlier  way, 
I  dwald  say,  no.  It  was  a  question  purely 
for  ilieSesNons,  and  exdusively  for  them  to 
deeide, 

Mr.  Justice  Litlledalei  and  Mr.  Justice 
Parke,  concurred. 

Order  9j  &Mjo)U  nmjfnwrf. 

(1^  15  Kast,  3.50. 

(«>  8  B.  671;7Lnr  JoDTs.  Msg.  Cases,  30. 
(3)  AEMt,  33S. 


18S9,  f 
Oct.  27.  \ 

Poor  Rate 
Soil. 


THE  XINd  «.  TR8  UllI>B«tAKBRS 
or  THB  AIEB  Aim  OALDK 
NATIOAXIOH. 

■Canal  Comj^anies — Right  m 


In  general,  nhere  a  canal  company  hate 
authority  given  litem  by  act  of  pariiament  to 
make  a  nwr  namgabkf  with  the  usxtal  poarert 
to  carry  the  o^eet  mto  effect,  they  are  nof, 
for  the  purposes  of  poor  rate,  occupiers  of 
the  land  nhteh  is  tite  bed  of  the  river, 

A  potpcr  to  a  company  to  ijiortgage  the 
**  naoigalion"  of  the  river,  docs  not  give  them 
SHck  an  interest  in  the  soil  of  the  bed  of  the 
river,  as  to  make  them  companies  for  the 
purposes  of  poor-rate. 

The  defendants  appealed  to  the  Sessions 
against  a  poor-rate  for  the  township  of 
Brotherton  in  the  West  Riding  of  the  county 
of  York.  On  tlie  hearing  of  the  appeal,  the 
rate  was  coitfirtned,  subject  to  the  opinion  of 
the  Court  on  the  following—^ 

CASE. 

The  churcli  wardens  and  overMera  of  die 
poor  of  the  townsliip  of  Brotlrerton,  assessed 
the  undertakers  of  tlie  navigation  of  the 
rivers  Aire  and  Gaidar  in  the  following 
manner : 


OOCVPIEBS. 

OWKERS. 

DESCRIPTIO!!  of  FROPERrY. 

DF.TAILEP 
ANNUAL 
VALPE. 

Total 
VALDB. 

Amount 

OF  1H»0«"9 
ASSESSMENT. 

The  Uadertkkm 
of  the  Aire  anil 
Caliler  Naviga- 

liOB. 

Tbeuselfcs. 

Cat  or  Canal,  aixJ  lliet  part 
of  tlie  River  Aire  King 
within  the  Townnhip  of  Bro- 
thtmon.  Dams,  Locks,  and 
WeiM,  sad  Tolls,  Duet,  or 
Itatet. 

£ 

9,000 

£  «■  rf. 

160  0  0 

By  an  act  passed  in  the  10th  and  lUh 
IVilliam  S,  intituled  *'  An  Act  for  making 
and  keeping  navigable  the  rivers  of  Aire 
and  Calder,  in  the  county  of  York,"  tlie 
whole  of  whtcb  act  was  to  be  taken  at  a  part 
of  this  case,  certain  persons  therein  named 
were  empowered,  amoi^totherthings,  "at 
their  own  proper  costs  and  chargea,  to 
make  navigable,  portable,  and  passable,  with 
baiget,  boats,  lighters,  and  other  vesselsa 

Sum.  1690. 


the  said  rivers  Aire  and  Calder,  from  Wee- 
land  up  to  the  towns  of  Leeds  and  Wake- 
field, and  for  that  purpose  to  cleanse  and 
scour,  open,  enlai^e,  or  straighten  (he  said 
rivers,  or  either  of  them,  and  to  dig  or  cut 
the  banks  of  the  same,  and  to  make  new  or 
larger  cuts,  trenches,  or  passaged  for  water, 
in,  upon,  or  through  the  lands  or  grounds 
adjoining  or  lying  contiguous  to  the  said 
river»t  or  either  of  them,  as  they  aliould 
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tbink  fife  or  nfoefury  for  the  better  carry- 
ing on  and  effecting  the  said  andertaking  ; 
and  to  build,  erect,  and  set  up,  and  make 
upon  the  lands  adjoining  to  the  said  rivers, 
or  cither  of  them,  locks,  vreirs,  turnpikes, 
pens  for  water,  cranes,  wharfs,  and  ware- 
Louses,  where  Um  said  undertakers,  their 
beirs  or  assigns,  should  think  fit."  And  it  was 
further  enacted,  '*  that  for  and  in  considera- 
tion of  the  great  charges  and  expenses  which 
the  said  undertakers,  their  heirs  and  assigns, 
would  be  at,  not  only  in  making  the  said 
rivers  navigable  as  aforesaid,  but  also  in 
repairing  and  keeping  the  said  rivers  and 
other  the  matters  and  things  aforesaid  na- 
vigable and  useful  for  tbe  said  navigation, — 
it  should  and  might  be  lawful  to  and  for 
the  aaid  undertakers,  their  heirs,  executors, 
administrators,  and  assigns,  and  no  others, 
from  time  to  time,  and  at  all  times  there- 
after, to  ask,  demand,  recover,  and  take, 
from  all  and  every  person  and  persons  that 
should  send  down  or  receive  U  f  any  packet 
or  trasses  of  cloth,  or  any  other  merchan- 
dises, wares  or  commodities  whatsoever, 
that  should  be  carried  or  conveyed  up  or 
down  the  said  rivers,  or  either  of  them,  the 
rates  and  tolls  thereinafter  mentioned ; 
BBvingt  and  always  reserving  unto  the  cor- 
poration of  Pontefract,  in  the  county  of 
York,  and  to  all  other  person  and  persons, 
aod  their  respective  heirs,  successors,  and 
assigns,  all  royalties  and  rights,  tolls,  liber- 
ties, privileges  of  fishing,  and  other  dues  and 
dtules  in  or  upon  the  said  rivera,  or  either 
of  them,  which  they  or  any  of  them  respec- 
tively have  had  or  ei^oyed,  and  of  right 
ought  to  have,  enjoy,  or  use,  in  or  upon  tlie 
said  rivers,  or  either  of  them,  by  virtue  of 
any  grant  or  grants,  prescriptions  or  usage, 
or  any  other  lawful  ways  or  means  what- 
soever, before  die  making  (his  present  act 
of  parliament ;  and  that  they  respectively, 
and  their  respective  heirs,  successors,  and 
assigns,  should  and  might  have  and  enjoy 
the  same  royalties,  &c.  as  fully,  freely,  and 
beneficially,  to  all  intents  and  purpfwas,  and 
by  the  same  lawful  waya  and  means,  as 
tbey  or  any  of  tlnupn  reapectively  might  or 
ougbt  to  have  done  before  (he  making  of 
this  act,  anything  in  this  present  act  to  the 
contrary  notwithstanding." 

By  an  act  passed  in  tlie  14th  Geo*  3.  in- 
tituled "  An  act  to  amend  an  act  passed  in 
tbe  lOOi  iod  lUh  yurs  of  the  re%«  of 


King  WiUtam  the  Third,"  tbe  wbels  sf 
which  was  to  be  taken  as  part  of  this  esie, 
it  was  eaaoled,  "  that  it  should  be  Isehl 
for  the  said  uidertakera  from  lime  lotiMi 
and  at  all  tiroes  tbereafUr,  at  thnr  diufs> 
tion,  to  cleanse,  scour,  deepen,  enlarge 
straigbtoi,  contract,  and  improve,  and  in  i 
good  navigable  atate  to  keep  and  pissim 
by  all  necessary  ai^  proper  works,  wajii 
and  means,  as  well  tlie  said  several  m» 
and  canals,  and  every  of  them,  as  also  ikt 
outs  made  under  the  authority  of  the  mU 
act  of  King  William  tbe  Third,  and  the 
channels  and  courses  of  the  rivers  Airs  lad 
Calder,  and  the  beds  thereof  respectively.not 
only  from  the  townsofLeedsand  WakekU, 
to  the  place  called  Weeland,  but  also  Sim 
Weeland  to  the  conflux  or  junetioa  of  Ae 
river  Aire  with  the  river  Oute,  and  to»> 
move  all  beds  of  earth,  aoil.  sand,  gityd, 
and  stone,  and  other  obstructions  sad  i«- 
pedinaenta  whatsoever,  whiefa  ai^wiie  sb> 
Btructed,  hindered,  or  prevented  dtf 
navigation,  either  in  luding,  sailing,  or  tow* 
ing  of  boats,  barges,  &c.  with  men,  borM, 
or  otherwise,  and  also  from  time  to  line, 
and  at  all  times,  to  build,  and  set  up^dr 
make,  over,  across,  or  in  the  said  sevml 
cuts,  canals,  and  channels  or  courses  of  the 
said  rivers  Aire  and  Citder  aforesaid,  and 
upon  the  lands  and  grounds  adjmaif^  « 
near  unto  the  same,  such  and  so  nuny 
bridges,  tunnels,  culverts,  lockSi  ilaittii 
flood-f^tes,  and  other  getea,  pens  for  wsltf, 
weirs,  jetties,  weigh-beams,  winches,  cnan^ 
engines,  and  other  works,  as  sbonld  bi 
tlwught  necessary  or  convenient  £v  the  isid 
navigation."  It  was  further  enacted, and de- 
clar«l,  **  that  the  said  cut  or  canal  fVM 
Haddtesey  to  Selby,  and  th«  tells,  ratet. 
and  duties  to  be  taken  upon  the  same  under 
the  authority  of  this  act,  ahould  at  all  timet 
be  exempt  from  the  paymmt  of  any  taxeii 
rates,  aaaessmenta,  or  inqioaitions  whsiso* 
ever,  other  than  and  except  such  tsxn, 
Inatcs,  and  assessments,  as  the  land  wkidi 
sbmild  be  used  &r  tho  purpoeea  of  die  sad 
navigation,  would  havo  beat  sulgect  Uh  >f 
that  act  had  not  been  made;  andthatAs 
aaid  rivers,  or  any  of  tbe  cuts  uader  Ae 
authority  of  that  act,  should  not  be  safcja* 
or  liable  to  tbe  payment  of  any  taxea,  leMi 
or  asaeaamenta,  save  and  nxmft  such  nan, 
rates,  and  aaaeasnents^  as  had  been  and  tha 
ware  mnaUy  charged  «ad 


Digitized  by 


Google 


THE  DVTIBf  Of  MAGISTRATES. 


11 


ujr  Uw  or  ttatuM  to  tht  eontntry  notwitli<* 
•Unding."  Awl  by  the  said  Mtisner  reciting 
Umt  the  estate  and  inlereaC  in  the  then 
yroMat  navigation  of  the  aaid  riveri,  with 
tlw  work*  and  apfinrtfliwiices  of  navigatiaa 
tbcnonto  bcloqgiiig,  and  Uia  tdU  and  dniiaa 
by  the  aaid  fgrnwr  act  granted,  and  di«en 
BMMuagae,  niUa,  warebousea,  buildfngii 
landa,  tenaBDsnts,  and  barediianwntai  ittmd 
mtcd  in  Sir  William  Milner,  Jeremiah 
DiMQ,  Richard  Wjlaon,  aad  Riobard  Bnr- 
toni  and  thtir  Iwira.  tliat  u  to  aay*  the  ma 
full  ntoietj  or  half  part  of  all  the  premiaea» 
to  the  use  and  belioof  of  the  a»id  Sir  Wil- 
liam Milner  and  Jeremiah  Dixon*  their  heirs 
and  aaaigna,  for  ever ;  and  the  other  full 
moiety  or  half  part  of  all  the  premisee,  to' 
the  use  and  belmof  of  the  said  Richard  Wil« 
•on  and  Richard  JBurtont  ibrnr  Iwira  and  as* 
signal  for  aver  \  neverthelasa,  upon  trust  for 
tlwrnadves.  and  the  rest  of  the  imdertakera 
•f  tha  ^  aaid  savigatioiii  their  heira  and  as* 
i^nB|-^t  waaenaoted  and  declared,  **  that  all 
«nd  tf  eiy  the  Unda  and  hmditamenta  to  ba 

Crcbaaed  tlie  said  undertaktra,  tbei< 
in  and  aaaignai  or  for  which  any  sum  or 
swna  of  money  should  be  assessed,  under 
and  by  virtue  of  that  act,  ahouldi  upon  pay^ 
mailt  of  tbe.pnrchaae-tnoney  for  the  same^ 
or  the  sum  or  sums  so  to  be  asseued  in 
satisfaction  Uiweoi^  be  conveyed  unto,  or 
•tlitrwise  should,  togetfier  with  all  the  rates, 
lolls,  and  duties  by  the  now-reeitii^  act 
grantad,  and  the  aaid  tuts  and  canal,  and 
•very  of  them,  and  all  other  the  works  of 
uvigaliod  to  be  made  by  virtue  of  the 
powara  thereof,  atand  and  be  vested  in  tb« 
aeid  Sir  William  Milner.  Jeramieli  Dimooi 
Rkbard  WiUoo,  and  Richard  Burton,  tbehr 
boira  and  assigns,  for  ever ;  upon  the  like 
or  the  ssRse  trusts,  snd  to  and  for  the  like 
«a«s,  intents,  and  purposes,  and  subject  to 
aii«b  or  tlie  same  oonditioos,  provisos,  re^ 
atrictioqi  and  apeements,  in  all  respects 
wlwitaoevtr,  aa  they,  the  said  Sir  W.  Milner, 
4aremiah  Dixon,  Richard  Wilson,  and  Ri-< 
chard  Burton,  then  stood  seised  of  the  said 
tbwi  present  navigation,  tolls,  and  dutiea 
pniptad  by  the  sud  fiwmer  act,  and  the 
wresnagaai  mills,  waveliouaca.  buitdiega, 
ianda,  tenenaepts,  and  hereditaments  aforcfi 
Midi  and  uti  l«r,  and  upoa  do  other  use, 
•MMt,  iateiK,  or  purpose  whatsoever."  And 
tqf  ike  aaid  act,  after  reciting  that  the  said 
wdfTtUMASttAdipdebbid  in  dimeauma 


of  mosey  on  the  aceoniit  of  ieveral  par* 
duwes  by  them  made  or  eentractcd  fiir,  of 
certain  messuages,  mills,  lands,  tenements, 
upon  or  near  to  the  nav^tion,  and  upoit 
Other  accounu  eooeeming  the  same ;  and 
also  reciting  that  the  defending  and  pro* 
leeiii^  the  property  of  the  undertahcrs  in 
the  navigation,  and  the  obuining  that  pre- 
sent aet  had  been,  and  the  making  and  eH»* 
euting  the  aeveral  proposed  cuts  and  canala« 
and  other  works  for  the  improvement  of  the 
navigation,  would  be,  attended  widi  coih 
siderahle  eaprases,  and  it  might  become 
necessary  for  the  aaid  undertakers  to  raise 
money,  as  well  for  defraying  such  debts  snd 
expenses,  as  for  making  future  purchaaei 
and  improvements  in  their  aaid  navigation  t 
and  also  reciting,  that,  by  reason  of  the 
eoverture,  infancy,  or  other  dieabillty  of 
some  of  the  undertakers,  end  the  limited 
interest  of  others,  a  doubt  might  arise  hew 
far  the  said  navigatitm,  and  the  sakl  intend- 
ed cute  or  canal,  and  the  tolls,  rates,  ami 
dutiaa  thereof,  and  other  the  vndivided 
estates  and  property  of  the  aaid  underta^ 
kers,  couht  be  efiectnally  charged  aa  a  mm 
eurity  for  raising  a  competent  futid  for  the 
purposea  aforesaid,  or  bow  hr  such  mdt- 
vided  estatea  could  or  might  be  from  time 
to  time  aold  and  conveyedr^-it  was  enacted, 
by  the  authority  aforesaid,  **  that  it  shoidd 
and  might  be  lawful,  to  and  for  the  said  un- 
dertakers for  the  lime  being,  preaeni  at  any 
of  their  general  or  special  meeting!,  to  be 
held  under  the  authority  of  that  act,  t« 
agsee  and  settle  what  sum  and  sums  of 
money  should  be  from  time  to  thme  bormw* 
ed  or  raiaed  upon  the  credit  of  tb*  said 
navigation  and  estates,  and  for  paying  off 
and  discharging  the  same,  end  for  sellby 
and  disposing  of  any  the  messusges,  mills, 
lands,  or  tenements,  being  the  undivM- 
ed  property  or  estate  of  the  undertakers^ 
their  heirs  or  assigns,  and  to  discuss  and 
settle  all  such  other  matters  and  things  at 
to  tbem  might  appear  necessary,  for  the 
better  management  of  the  said  undertaking 
and  estatea ;  and  that  it  ahould  and  might  IM 
lawful  to  and  for  the  uidertakcrs  present  at 
such  general  or  special  meetings  respec- 
tively, or  a  majority  of  them  in  numbel 
and  value,  to  settle  end  direct  by  their 
order  or  resolution,  to  be  entered  ia  their 
boek  of  proceedings  in  msnner  diereinafiet 
directed,  and  sigoad  by  sack  mi^ort^f  anj 
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messuagea,  mills,  lands,  or  tenements,  being 
the  undivided  estate  of  the  undertakers, 
their  heirs  or  assigns,  to  be  sold ;  and  in 
like  manner  to  order  what  sum  and  sums 
■houlil  be  BO  raised  and  taken  up,  and  at 
what  loan  or  interest  respectively ;  and  in 
like  manner  to  order  and  empower  the 
committee,  to  be  elected  as  aforesaid,  to 
direct  in  whose  hands  the  sums  arising  by 
any  such  sale,  or  that  shouhl  be  so  raised 
or  borrowed,  should  be  deposited  until  laid 
out,  and  to  what  uses  and  purposes  the  said 
monies  should  be  fr<Mfn  time  to  time  paid 
and  applied  ;  and  that  it  should  and  might 
be  lawful  to  and  for  the  trustees  in  whom 
the  legal  estate  and  interest  of  the  naviga- 
tion and  premisea  should  be  then  vested, 
and  they,  the  trnsteea  and  tbetr  heirs,  were 
thereby  ^npowered  and  directed  by  any 
deed  or  deeds,  to  be  by  tliem  executed  in 
the  presence  of  two  or  more  credible  wi^ 
neaaes,  as  well  to  sell  and  convey  in  fee- 
•io^le  sucb  messuages,  mills,  lands,  or  te- 
nements belonging  to  the  said  undertakers, 
their  heirs  and  assigns,  as  should  be  so  di' 
xected  to  be  sold  and  conveyed  as  aforesaid ; 
such  deed  or  deeds  not  being  repugnant  to 
the  orders  and  directions  of  such  meetings, 
or  to  grant,  demise,  convey,  and  assure  in 
fbe,  or  for  any  term  or  number  of  years  by 
way  of  mor^ge,  as  wdl  the  navigation, 
and  the  tolls,  ratm,  anddutiea  of  the  same, 
as  also  all  or  any  messuages,  mills,  lands, 
tenements,  and  bereditanenis,  beii^  the 
midivided  property  or  estate  of,  or  which 
aboiild  tbereafUr  bi^i^  to,  the  aaid  un- 
dertakers, their  heiri  and  ts^gna,  or  any 
pArt  or  parts  thereof,  as  a  security  or  secu- 
rities for  the  repayment  of  alt  and  every  the 
Bum  and  sums  of  money,  so  to  be  ordered 
and  directed  to  be  raised,  or  borrowed,  and 
taken  up,  with  audi  interest  for  the  ssme 
as  should  be  directed  and  ordered  to  be 
paid  as  aforesaid,  unto  such  person  and  per- 
sons respectively,  or  his,  her,  or  their  trus- 
tee or  trustees,  as  should  be  willing  to 
advance  and  lend  the  same,  and  that  the 
receipta  and  acquitttuiceannder  the  hands  of 
the  said  Cniatees,  executing  such  deeds  end 
mortgages  mpectively,  for  the  monies  to 
be  paid  for  sneh  purchases,  or  to  be  so  ad- 
vanced and  borrowed,  should  be  gwid,  sof- 
fiei«it,'and  e^tual  reJeasn  and  discharges 
unto  the  person  and  persons  paying,  ad- 
vancifig,  and  kndii^  such  moaies  respec- 


tively ;  provided  always,  that  there  be  con- 
tained in  every  such  mortgage  respectively, 
a  proviso  that  the  same  should  ceaae  and  be 
void,  or  that  the  premises  thereby  granted 
and  conveyed,  should  be  re-assured,  re- 
conveyed,  or  surrendered  to  the  tmstees, 
then*  heirs  or  assigns,  or  any  future  tmstees 
for  the  said  undertakers,  upon  payment  by 
the  tindertakers  of  the  navigatim,  their 
heirs  or  assigns,  or  any  of  them,  of  the  som 
or  sums  of  money  thereby  to  be  secured, 
with  the  interest  for  the  same,  at  tite  end  of 
one  year  from  the  date  or  making  thereof 
respectively." 

In  pursuance  of  the  powers  contained  in 
the  acts  of  parliament,  the  undertakers  of 
the  navigation  of  the  rivers  Aire  snd  Calder 
have  made  the  rivers,  and  still  maintain  the 
same,  navigable  and  passable  in  tlie  mamer 
directed  by  the  acts.  The  river  A  ire  passes 
throng  the  respondent  towmhip,  and  is  one 
of  the  rivers  intended  by  the  latter  part  of 
flie  clause  of  partial  exemption,  above  set 
out  in  the  1 4  Geo.  S.  The  river  navigation 
in  that  township  is  of  the  length  of  54tS 
yards.  In  one  part  of  the  nver  in  that 
tofrnship,  there  is  a  weir  across  the  river, 
and  a  side-cnt  with  locks,  for  the  purpose  of 
passing  boats  and  barges  from  the  higlier 
level  above  to  the  lower  level  below  the  weir. 
The  side  cut  is  of  the  length  of  1S6  yards, 
and  had  been  made  by  £e  undertaken  of 
the  navigation,  in  pursuance  of  die  powers 
given'  them  for  that  purpose  by  ^e  act  of 
Willtam  S.  The  undertaken  of  tlie  navi- 
gation of  the  Aire  and  Calder  had  never 
before  been  rated  to  the  poor  hi  die  toini- 
sbip  of  Brotherton,  in  respect  of  the  navi- 
gation, or  of  their  dams,  locks,  weirs,  or  the 
tolls  arising  therefrom,  but  they  have  been 
for  many  years  anteoedently  to  the  passing 
of  the  last-named  act  of  14  Geo.  3,  rated  in 
respect  of  the  tolls  of  their  navigation  in  the 
townships  of  Leeds  and  Wakefield,  llie 
tcdls  dne  in  respect  of  goodsrarried  along 
the  navigable  channel  in  the  town^p  of 
Brotherton,  amount  to  the  aura  at  whidi  the 
appeDanit  are  rated ;  but  the  proportion  due 
in  respect  of  the  passage  along  that  portion 
of  the  navigaUe  channel,  m\uek  flonaislv  of 
an  ardfietal  cot,  ftlls  farabort  of  that  anm. 
No  tolls  are  received  inthetolrnillipofBr»- 
therton.  The  appellants  -  contended  that 
they  were  not,  under  the  drctanaatanee^ 
tiaUe  to  be  rated  finr  the  relief  of -Iba  paor 
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in  the  towiislilip  of  Brotherton,  in  respect  of 
Uie  cut  or  canal,  or  that  part  of  the  river 
Aire  lying  in  Brotherton,  or  the  dams,  locks, 
and  weirs,  tolls,  dues  or  rates,  or  any  of 
them ;  or,  at  any  rate,  that  they  were  not 
rateable  in  respect  of  the  part  of  the  river 
Aire  lying  in  Brotlierton,  or  the  tolls,  dues, 
or  rates ;  and  that  the  rate  was  bad,  as  in- 
cluding conjtHnOy  various  matters,  some  of 
which  were  clearly  not  rateable,  and  for  not 
stating  explicitly  how  much  was  laid  on 
each  subject* matter  of  assessment.  The 
Court  were,  however,  of  opinion,  that  the 
appellants  were,  under  tlie  circumstances 
stai^,  liable  to  be  rated  in  respect  of  the 
whole  of  the  navigable  channel ;  and  con- 
firmed the  rate  generally,  subject  to  the 
opinion  of  this  Court  on  the  whole  case. 

■  Mr,  WUl'tams  and  Jlfr.  Archboldt  in  sup* 
port  of  the  order  of  Sessions.*— The  ques- 
tion is,  whether  this  case  is  distinguishable 
from  thote  of  The  King  t.  the  Mersey  and 
Innell  Nmigation{l\  and  The  Kmg  v. 
3%<nMs(2).  If  the  ease  stood  upon  the 
statute  of  William  3,  perhaps  it  could  not 
be' said  that  the  powers  given  to  the  com- 
pany were  greater  than  those  given  by  the 
act,  in  the  case  of  The  Mertey  and  Irwell 
Navigation.  But  the  subsequent  act  shews 
that  fairger  powers  were  given.  **  The  na- 
vigation of  the  river,"  does  not  mean  .the 
mere  right  of  passage ;  the  act,  in  many 
parts,  uses  expressions  which  indicate 
that  the  legal  estate  in  the  bed  of  the  river 
is  in  the  company.  The  expression,  **  tlie 
legal  estate"  is  used  in  some  parts  of  the 
act.  In  another,  there  is  the  expression 
that  "  divers  messuages,  &c.  stand  vetled 
in  the  company and  in  one  part  there 
is  a  power  to  tlie  company  to  mortgnge 
fbe  navigation  in  fee,  with  the  appurte- 
nances. These  expressions  shew  that  the 
legislature  contemplated  the  giving  to  the 
company  something  more  than  a  mere  right 
of  passage ;  and,  therefore,  the  case  is  dis- 
tinguishable from  those  which  have  been 
mentioned ;  and  upon  wliich  reliance  will 
beplaMd. 

Mr.  F.  PoUoeh,  m  if  Merioti,  and  JIfr. 
CoUmant  oontri^  were  stepped. 

(1)  9B.&C.95;  7LftwJoani.Mag.Ctm,70. 
<t)9B.ftCll4;7Xd.tir. 


ilfr.  Justice  Bayley.~-\  think  that  this 
case  cannot  in  substance  be  distinguished 
from  those  of  The  King  v.  the  Mertey  and 
InseU  Navigation,  and  The  King  v.  The 
mas.  The  only  worda  in  the  statute  of 
Elizabeth  under  which  this  ease  can  come 
for  the  purposes  of  the  rate,  are  **  occu- 
piers of  lands  and  houses,"  But  these  acts 
give  no  more  to  the  company  than  the 
power  of  navigating  the  river,  which  ia  an 
easement  only — an  incorporeal  heredita- 
ment. The  statute  of  William  gave  diem 
only  the  same  interest  in  the  land  as  the  Mer- 
sey and  Irwelt  Navigation  Company  had. 
1'his  seems' to  be  conceded  by  Mr.WUliams. 
But  it  is  contended,  that  the  statute  of  14 
Geo.  S.  makes  a  difference.  I  think,  how- 
ever, that  the  language  of  that  statute  is 
perfectly  consistent  with  the  view  which  the 
Court  took  of  the  subject  in  tlie  case  of  The 
Mersey  and  Irwell  Navigation,  The  statute 
of  14  Geo.  3.  does  not  vest  anything  in  the 
company.  It  merely  describee  the  state  of 
the  company  at  the  time :  and  then,  in  order 
to  see  what  rights  they  had,  you  must  refer 
back  to  the  statute  of  William  :  from  which 
yon  will  see  that  they  had  but  an  incorpo- 
real right.  Nor  can  1  attach  much  weight 
to  the  argument  which  is  drawn  from  the 
use  of  the  words,  *'  mortgage  in  fee,"  in 
that  part  of  the  act  which  gives  the  com- 
pany the  power  to  mortgage.  It  is  sup- 
posed, that  tlw  use  of  the  word  "  nav^a^ 
tion,"  in  this  part  of  the  act,  shews  that  the. 
bed  of  the  river  was  meant  by  tliat  expres- 
sion ;  because,  if  it  did  not  so  mean,  there 
was  no  occasion  to  use .  the  word  at  a^l ; 
tliat  the  expression  "tolls  and  duties"  wonld 
have  been  sufficient.  The  reaaon  fin-  the 
use  of  the  expression  "the  navigation," 
probably  was  to  give  the  mortgagee  the 
power  to  cleanse  the  river,  and  keep  it  na- 
vigable in  order  that  he  might  make  the 
tolls  productive. 

Mr.  Justice  Ltttledale. — I  am  entirely 
of  tl^  same  opinion.  From  the  whole  of 
these  statutes,  it  appears  to  me  that  the 
company  did  not  acquire  any  interest  in  the 
soil  of  the  bed  of  the  river  ;  but  merely  a 
right  to  the  navigation  of  the  river.  The 
meaning  ascribed  by  the  respondents  to  the 
term  "  navigation,*'  is  not  warranted  by  tile 
acts.  There  is  no  more  reason  for  con- 
tendmg  that  the  soil  of  the  river  is  in  this 
company,  than  there  would  be  to  contend 
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th$t  if  the  Sublime  Porte  were  to  grant  the 
DtviffAtion  of  the  Black  Sea,  the  grantee 
wouni  acquire  the  right  of  loil  of  the  sea 
it««lf.  I  thiqk,  therefore}  that  as  this  com- 
pany have  no  interest  in  the  soil  with  re- 
spect to  the  navigatioDi  they  are  not  rate- 
4ble  foe  it. 

Mr,  Jmtioe  Parhe. — I  am  of  the  same 
opinion*  Any  interest  in  the  soil  qnuat  be 
derived  «ther  from  private  grant  or  from 
the  acta  of  parliament.  There  is  no  pre. 
tenoe  for  aaying  that  the  company  have  auch 
an  interest  by  private  grant ;  and  I  think 
they  do  not  derive  it  from  either  of  the 
statutes  wliich  appear  in  the  case.  The  word 
*'  navigation,"  at  first  appears  equivocal  { 
but,  on  refertnce  to  the  statute  of  Willlamt 
the  meaning  of  it  ia  easily  collected. 

The  Court  thereupon  pronounced  the  fbl'* 
lowing  rule : — 

Sf'Ac  oaltr  <if  Stumt  wlwA  eo^firmtd  th* 
mt*f  le  b9  fiwiM  The  com  to  bt 
tent  ba^k  to  the  SeMimti  to  amatuf  tk» 
rate,  by  omittiMg  the  bed  of  tkt  river. 
The  oppeUnnts  to  be  at  Uberty  tQ  gipe  a 
M9»  v^ice  qf  oftpealf  mbrocmg  aojf 
netvgnmmiif  appetU. 


16X9.  ^  WAMM  V.  KotAUt  oniv.  eMs>  sxe. 
Comty  Tretunrer — MUilia  Adt-^Sei^ 

1.  A  bwd  ghen  by  a  cotinfy  treoturer 
fturtuant  to  the  statute  IS  Oeo.  ft.  c.  i9, 
with  4  coaUifion  /or  the  performance  qf  hi» 
■duties  as  cwnt*/  treasurert  renders  him  /t'a- 
bU,  in  respect  of  a  breach  ^  duty  created 
bu  Act  of  Parliament  passed  subsequent  to 
thatf  under  tlte  authority  of  which  the  band 
is  takent  but  before  the  taking  of  tiie  bond, 

Z.  The  A/ikia  Act,  43  Geo.  3.  c.  47, 
(sect,  9 f  1$,  md  17 f)  casts  certain  duties 
upon  a  county  treasurer :  among  themt  tlial 
of  transmiltiiig  to  other  county  trwwert  ac- 
counts  of  m»cy  ^id  by  him  in  pursuance  qf 
the  ae( ;  and  vkich  Ui'  the  duty  qf  the  qther 
CQimty  treaenrerM  ta  reimburse  Aim. 

Heidf  thtU  if  if  no  part  qf  (he  duty  qf  the 
eomiy  treasurer  to  demand  or  recover  «iwA 
mnfg/rom,  %  otim  foimly  ^eamrer** 


3.  Nor  it  it  any  part  ^  the  iety  aut 
upon  the  county  treaeurer  ajler  he  hat  diJf 
transmitted  such  account  to  the  taker  amatg 
treasurers,  and  payment  hat  not  ficea  swi^ 
to  notify  to  the  Sessions  the  fact  qf  the  tre$»» 
mining  io^  and  of  the  mw-p^yaKnl  hgt  tht 
other  county  treasurert, 

4.  Nort  vhere  he  hat  paid  to  oaelAcr 
county  treaiurer  a  sum  chargeable  to  a  pa> 
rish  in  hit  onm  county,  is  it  a  part  ^  iii 
duty  to  obtam  from  the  Justicee  at  Sunm 
an  order  vpom  tkeir  parish  t^kert  to  m 
tmbane  Aim, 

This  Tras  an  action  of  debt  on  two  boods. 
The  first  was  dated  the  6th  of  April  HIS, 
and  was  given  to  the  plaintiff,  aa  clerk  a( 
the  peace  for  the  county  of  Southampton 
for  5000/.  The  second  was  dated  19th 
April  1814,  and  was  for  the  aame  amoont. 
The  condition^  as  (wt  out  oa  Of^h 
as  follows 

"  Whereas,  at  the  Oeneral  Quartar  Sei* 
sions  of  the  Peaee.  holden  at  WincbcatMr, 
for  the  county  of  Soutfaanipton,  on  the  6A 
of  Anril  1812,  before,  «f.  the  abova- 
bouimen  George  HolUa  wasi  by  the  said 
Justices,  nominated  nd  appomtad  trta- 
surer  and  receiver  of  the  ratea  and  assess* 
menta  made  &r  the  public  services  of  the 
said  county  for  the  year  eouiing,  upon  his 

fiving  sufficient  security  to  William  Dale 
arr,  esq.,  clerk  of  the  peace  of  the  said 
county,  for  the  due  eiwi  faithful  oxeco^ 
of  the  truata  reposed  in  him,  acoordwg  te 
the  statute  in  that  case  made  and  proTtdada 
NoWf  the  condition  of  this  oUigtfion  ii 
aiicb,  that,  if  the  above^boundm  G*  Htdlisi 
bia  executors,  ftp.  ehall  and  do^  from  tine 
to  time,  whenever  he  or  tfae^  ehall  be 
thereunto  required  by  the  Justices  of  the 
Peace  assembled  at  any  Qeneral  Quartsr 
Sessions  of  the  Peace  to  be  bejd  for  tbs 
said  county,  or  the  miyor  part  of  tbeip,  or 
by  any  committee  of  the  said  Magistratss, 
duly  appointed  for  that  purpose,  by  ei? 
order  of  the  said  Court  of  Quarter  Sea* 
sions,  now  made,  or  hereafur  to  be  made, 
well  and  truly  account  for  all  ajid  eveiy 
such  sum  and  sums  of  money  aa  shall  be 
then  in  his  or  their  hfnd  or  baiid^,  or 
ahiall  have  been  paid  fav  W  reeeiv#d  bf  biflk 
or  them,  by  means  or  on  account  of  his 
said  oflSee  of  treasurer  i  and  also  ahall  and 
do  well  and  truly  pay  «od  apply  mm9 
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Vt  re«alted  by  h\m,  «*  ^Ich  kh&lt  be  m- 
Mttting  1ft  hiB  hutdri  at  the  end  of  the 
mM  jetf,  for  which  he  hath]  been  so  ap- 
pointed  treasurer  as  afdrekaid,  in  luch 
taianner  aftd  te  such  persont  at  the  said 
JwtSeet  of  the  INsaee,  or  the  major  part  bf 
them,  at  eueh  Gwend  Quarter  Sestioiu 
ah^  direct,  order,  and  appoint  i  and  also, 
if  the  said  O.  Mollis  shall  doty  and  faith* 
•Miy  peribrm  and  exetiute  all  fend  erery 
the  Iru9t«  reposed  in  him  hy  virtue  of  his 
said  nomination  or  appointment  to  the  said 
offices,  thtti,"  tte.  Performance  generally 
of  the  condition  was  then  pleaded  by  the 
defendant. 

The  condition  of  the  second  bond  was 
In  the  same  terms  as  that  of  the  first,  and 
|»erfbnnance  generally  was  also  pleaded. 

RapUeotion,  that  the  defendant,  alter  he 
was  so  nominated  and  appointed  treasurer 
and  receiver,  to  wit,  on  &e.,  at  ftc.,  did 
gfvo  auffident  aeeurlty  to  the  said  W.  D. 
Patr,  then  b^ig  clerk  of  the  peace  for  the 
-aald  county,  for  the  due  and  fhithful  per- 
-fonnance  of  the  trusts  reposed  in  him, 
according  to  the  statute  in  tnat  ease  made 
and  provided,  to  wit,  the  said  writing  obli- 
gatory  In  the  first  count  of  the  declaration 
and  the  plea  thereunto  mentioned:  and 
thereupon  took  upoa  himself  the  offices  of, 
WhI  became  and  was  treasurer  and  receiver, 
acCfH<dhig  to  the  said  nomination  and  ap- 
pointmenti  and  that,  afterwards,  to  wit, 
«n  at  &e.,  and  on  divers  Other  Arc, 
whilst  the  deftndant  was  aneh  treasurer, 
divers  sums,  amountii^  &c.,  were  paid  to 
«dd  received  by  the  defimdantby  means  and 
ttn  acoount  of  his  offiee  of  treasurer ;  and 
that,  afterwards,  to  wit,  on  &c.,  at  ftc,  he 
was  required,  by  the  Justices  of  the  Peace 
wsembled  at  the  General  Quarter  Sessions 
•f  the  Peace  for  the  said  county,  to  ac- 
oonnt  for  all  sums  of  money  before  then 
paid  to,  and  received  by  him,  by  means  and 
on  atscount  of  hrs  office  of  treasurer. 

The  replication  tben  charged  as  breach, 
that  the  defendant  refbsed  to  account,  Sec. 
Second  breach,  that  the  defendant,  ont  of 
the  noBiea  In  his  hands  aa  such  treasurer, 
did  retmburae  lo  t\x  overseers  of  Ports- 
mouth, in  the  said  connty  frc.,  in  pursu* 
anCe  o^the  said  statute  in  sncb  case  made 
and  provided,  a  sum  of  1l.  iB*.  on  account 
of  certain  weekly  allowances  before  then 
paid  by  the  «vente»  of  that  parish  to 


the  family  of  one  Smith,  aecordit^  to  fho 
form  of  the  statute,  &e.  in  su^  ease 
made  and  provided  { the  said  Smith,  dnrhig 
all  the  time  for  which  such  allowaneea 
were  paid,  being  a  private  militia^man, 
serving  in  the  mitttia  of  the  eoumy  of 
Honmonth,  and  being  embodied  and  euled 
out  into  actual  service,  and  havii^  Ufi  hie 
aaid  fhmily  duriiw  all  that  trme  dwelfing  in 
the  said  pari^  of  Portsmouth,  and  unable 
to  support  itself,  to  wit,  at  Sec. ;  that  it  waS 
one  of  the  trusts  reposed  tn  the  defendant 
by  virtue  of  the  said  nomination  and  ap- 
pointment, and  it  was  the  doty  of  the 
defendant  in  that  behalf,  to  deliver  or 
transmit  to  the  treasurer  of  the  said 
connty  of  Monmouth,  an  account  of  the 
annu  of  money  so  reimbursed  by  him,  the 
defendant,  as  aforesaid,  signed  by  one  or 
more  of  the  Justices  of  the  Peace  of  thtt 
county  at  Sondiamnton,  and  thereafter 
forthwith  to  demano,  have,  and  recover 
the  said  sum  firom  the  treasurer  of  the 
county  of  Monmouth.  The  breach  then 
Went  on  to  charge  that  the  defendant  did 
tf^nsmtt  to  the  treasurer  of  the  county  of 
Monmouth  ah  account  of  the  said  money ; 
but  that,  disregarding  his  doty,  he  did  not 
dennand,  hare,  or  recover  the  same,  al-* 
though  he  might  hare  done  so. 

^'he  thh^  breach  was  in  respect  of  a 
aum  otil.  1  is.  on  account  of  certain  weekly 
allowances  paid  by  the  overseers  of  Ports* 
mouth  to  the  fiimily  of  one  Jones,  re- 
imbursed to  them  by  the  fcfondan^  as 
treasurer  |  and  that  it  was  his  duty  in  dnc 
b^Hdf  to  deliver  or  transmit  to  the  trea- 
surer of  the  county  of  Monmouth  an  ae> 
count  of  the  sum  of  money  so  reimbursed, 
signed,  &c.,  and  in  case  of  neglect  of  pay- 
ment of  such  last-mentioned  sum  of  mo- 
ney to  him,  the  defendant,  by  the  treasurer 
of  the  county  of  Monmouth,  within  a  rea- 
sonable time  alter  the  delivery  or  trans* 
mitting  of  the  account,  to  cause  and  pro- 
cure the  necessary  proceedings  at  law,  to 
wit,  by  action,  tobe  had  and  taken  against 
the  last-mentioned  treasurer,  for  obtaining 
payment  of  the  last-mentioned  sum  m 
money  from  the  satd  last-mentioned  trea- 
surer to  him,  the  defendant.  The  breaclf 
then  went  on  to  charge,  that  the  defendant 
duly  transmitted  the  account  to  the  tree* 
aurer  of  Monmouthshire;  that  payment 
was  not  made;  and  that,  in  brcBch  «f  h&f 
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duty,  the  defendant  did  not  cause  or  pro- 
cure the  necessary  or  any  proceedings  in 
law  to  be  taken  against  the  treasurer  of 
the  county  of  Monmouth. 

The  fourth  breach  wa>  in  respect  of  a 
turn  of  money  reimbursed  by  Uie  defen- 
dant, as  coun^  treasurer,  to  the  overseers 
of  the  poor  of  the  parish  of  Portsea,  on 
account  of  certain  weekly  allowances  to 
the  family  of  one  G.  Bowen;  the  said  6, 
Bowen  being  a  private  militia-man,  serving 
in  the  militia  of  the  county  of  the  city  of 
Bristol :  and  the  breach  charged,  that  it 
was  one  of  the  trusts  reposed  in  the  de- 
fendant, by  virtue  of  his  nomination  and 
appointment  as  treasurer,  and  his  duty  in 
that  behalf  to  deliver  or  transmit  to  the 
treasurer  of  the  county  of  the  city  of 
Bristol  an  account  of  the  money  so  re- 
imbursed ;  and,  in  case  of  neglect  of  pay- 
ment'Of  such  money  to  the  defendant  by 
the  treasurer  of  Bristol  within  a  reason- 
able time  after  the  delivery  or  the  trans- 
mitting of  the  said  account  as  aforesaid,  to 
notify  and  report  the  said  delivery  or 
transmitting  of  the  said  account  by  him, 
the  defendant,  and  the  neglect  of  the  last- 
mentioned  treasurer,  to  the  Justices  of  the 
Peace  of  the  county  of  Southampton  at  the 
then  next  General  Quarter  Sessions  of  the 
Pel^;e  for  the  said  county  assembled ;  and 
that  the  defendant  did  transmit  to  the  trea- 
surer of  Bristol  an  account,  &c ;  that  a 
reasonable  time  since  tlie  transmitting  of 
the  account  had  long  since  elapsed,  yet  the 
treasurer  of  Bristol  did  not  pay ;  and  diat 
he,  the  defendant,  did  not  notify  or  report 
to  the  Justices  of  tlie  county  of  Southamp- 
ton, in  the  then  next  General  or  Quarter 
Sessions  of  the  Peace  for  the  said  county 
assembled,  or  at  any  other  Sessions  what- 
ever, the  transmittingof  the  said  account  by 
htm,  the  defendant,  to  the  said  treasurer  of 
Bristol,  and  the  neglect  of  payment  thereof. 

Fifth  breach  was  in  respect  of  a  sura 
of  money  reimbursed  to  the  parish  officers 
of  Nuneaton,  in  Warwickshire,  on  account 
of  allowances  paid  by  those  parish  officers 
to  die  &mily  of  a  private  of  the  militia  of 
the  county  of  Southampton,  serving  in  Uie 
county  of  Warwick;  and  it  chared  that 
the  defendant,  as  treasiu'er,  reimbursed 
the  treasurer  of  the  county  of  Warwick ; 
and  that  it  was  one  of  the  trusts  reposed 
in  the  defendant  by  virtue  of  his  nominfr- 


tion  and  appointment,  and  it  was  the  dn^ 
of  the  defendant  to  transmit  the  si^Md 
account,  and  also  an  account  of  the  naonies 
repaid  by  him  to  the  Justices  of  the  Peace 
for  the  county  of  Southampton,  at  the  next 
General  or  Quarter  Sessions  of  the  Peace 
for  the  last-mentiwied  county,  in  order 
that  the  said  Justices  at  such  Sessions 
might  make  anordn  for  the  overseers  of  the 
poor  of  the  paruh  in  tlte  county  of  South- 
ampton for  which  the  militia-man  wrve^ 
to  pay  the  money  to  the  treasurer  of  the 
county  of  Southampton ;  and  that  the  delim* 
dant,  in  breach  of  his  duty,  had  itegleetcd  to 
transmit  such  account.  The  other  breadKs 
applied  to  the  second  bond.  The  next,  upon 
which  any  discnanon  took  place,  was,  ia 
substance,  similar  to  the  last-mentioneiL 
In  form,  it  charged  that  the  defendant  as 
such  treasurer,  had  reimbursed  the  tm- 
surer  of  New  Sarum  a  sum  reimbursed 
by  him  to  the  parish  officers  of  «  psitsh 
in  that  city ;  and  that  it.  was  the  duty  of 
the  defendant,  as  such  treasurer,  to  pn^ 
cure  an  order  to  be  made  by  the  Justices 
at  Sessidhs  of  the  county  of  Southampton 
for  the  pu-ish  officers  of  the  parish  in  the 
county  of  Southampton  to  which  the 
militia-man  belonged,  to  repay  to  the  de- 
fendant, as  treasurer,  the  said  sum ;  and 
that,  in  breach  of  his  duty,  he  did  not 
procure  any  such  order.  To  these  breadies 
there  was  a  special  demurrer,  assignii^  for 
cause  the  points  made  in  argument,  mi 
other  points,  to  which  it  is  not  ncceasaryto 
advert. 

Mr,  Serfemt  E.\Lamet,£oT  the  defendant. 
There  is  a  defect  in  the  first  breach ;  it 
does  not  shew  that  the  defendant  was  re- 
q^uired  to  account  by  an  order  of  the  Couit 
of  Quarter  Sessions.  The  condition  of 
the  bond  is,  that  he  shall  account  whea 
req^ired  by  the  Justices  assembled  at  Ses- 
sions, or  by  the  mi^or  part  of  them,  or  by 
a  committee  of  Magistrates  duly  a^iointed 
for  that  purpose,  by  afty  order  of  the  Conrt. 
The  words,  "  by  any  order  of  the  Court," 
apply  to  all  the  prece^ng  part  of  mb- 
tence.  Now,  if  a  plaintiff  dcelane  in  as- 
sumpsit on  two  consideratiima,  he  must 
aver  the  performance  of  both ;  and  if  one 
averment  be  good,  and  the  other  bad,  the 
judgment  wiU  he  arrested:  Lmertt  v* 
Rivet  {I), 

(1)  Cza.Jso.MS. 
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[Mr,  Juttiee  ^yif^.— Then  that  dMfeion 
was  wrong.] 

The  statute,  12  Geo.  3.  c.  £9.  n.  5 
and  6,  eonfirnia  this  view  of  the  con- 
■tnlction  of  the  condition.  The  Justices 
at  the  Quarter  Seasiona  arei  hy  section 
S,  to  order  atid  ascertain  what  propor- 
tions of  the  county  rate  are  to  be  paid 
by  liberties.  The  high  constables  are,  by 
section  5,  to  pay  the  treasurer,  snfflcient 
security  being  first  giren  by  such  trea- 
surer, in  such  sums  as  shall  be  approved 
of  hy  the  Justices.  There  is  nothing  said 
about  a  comnrittee,  at  Quarter  Sessions, 
to  be  accountable  for  the  several  sums 
paid  to  them  in  pursuance  of  the  act,  and 
to  &c.  The  object  of  the  order  of  the 
Court  may  be  to  bring  the  treasurer  into 
contempt.  And,  secmdly,  the  condition 
of  the  bond  must  benarrowed  to  the  recital: 
here  the  plaintiff  seeks  to  enlarge  it  beyond 
the  recital.  By  that  it  appears,  that  the 
bond  was  given  "  accotdmg  to  the  sta- 
tute" (in  the  singular  number)  "in  that 
dase  made  and  provided,"  vii.  the  12 
Geo.  2.  c.  29.  s.  6 ;  and  the  eonditioil  is  thus 
confined  to  the  liability  imposed  on  the 
county  treasurer  by  that  statute.  The  bond 
is  to  secure  the  perfprmanee  of  the  duties, 
thereby  impmed  on  the  treasurer.  In  the 
condition,  he  is  described  as  treasurer  and 
receiver  of  the  rates  and  assessments  for 
the  public  services  of  the  county.  He  re- 
ceives those  rates  and  assessments  by  vir- 
tue of  that  statute.  AH  the  breaches 
assigned,  except  the  first,  are,  in  respect  of 
duties,  imposed  by  ft  subsequent  act  of 
parliament,  viz.  the  statute  43  Geo.  9.  c. 
47,  sections  2,  9,  15,  and  16.  There  is 
not  a  word  in  any  of  the  breaches  about 
rates  or  assessments,  'lliere  may  be  tiases 
cited  to  shew,  that  statutes  may  apply  to 
matters  of  subsequent  creation ;  hut  this 
is  a  Case  on  the  construction  of  a  contract : 
however,  though  it  be  for  the  present  ad- 
mitted, that  the  bond  will  apply  to  duties 
imposed  upcm  a  county  treasurer  by  sub- 
sequent atatntes,  the  seomd,  third,  and 
fbarth  breaches  are  not  well  assigned,  be- 
cause the  duties  supposed  in  those  breaches 
U>  attach  on  the  connty  treasurer  are  not 
imposed  on  him  by  the  ttatnte  43  Geo.  3. 
c.  47. 

The  second  breach  assumes,  that  it  is 
tbe  duty  of  the  treasurei-,  iriien  the  miins 
9orfu  1830. 


paid  to  him  by  the  ovSrseerM  of  thi!  poor 
are  not  re-imbursed  by  the  trelnurer  tff 
the  county  in  the  militia  of  which  the  man 
whose  family  has  been  relieved  is  servMig, 
to  demand,  nave,  and  recover  thoae  sums. 

The  third  breach  assumes,  that,  in  such 
catea,  it  waa  tiie  ddty  of  the  treamrer  to 
eause  and  procure  tM  neeeasary  proceed- 
ings at  law  to  be  taken  against  the  trea* 
surer  of  the  county,  in  the  militia  of  which 
the  man  whose  family  faaa  been  telieted 
is  servmg. 

The  fourth  breach  assumes,  that  It  was 
the  duty  of  the  treasurer  not  only  to  trans- 
mit an  account  of  the  sums  reimbursed 
to  the  overseers  of  the  pool-,  to  the  trea- 
surer of  the  county,  in  the  militia  of  which 
the  man  Waa  servii^ ;  but,  in  ease  of  his 
neglect  to  pay  the  sum  so  reinibursed 
witlrin  a  reasonable  time»  to  notify  and  re- 
port the  delivery  or  transmlttii^  of  the 
account  to  the  Justices  at  Setsions.  Bu^ 
by  law,  no  such  duties  are  Imposed  on  m 
county  treasurer.  The  only  duty  which 
the  statute  imposes  on  the  treasurer,  is 
that  of  transmitting  hit  account  of  the 
sums  reimbnrsed  to  the  overseers  of  the 
poor,  to  the  treasurer  bf  the  county,  in  the 
militia  of  which  the  man  (whose  family 
has  been  relieved)  Is  serving.  It  must 
surely  be  conceded,  that  the  fifth  breach 
does  state  a  breach  of  duty  imposed  on 
the  county  treasurer  by  the  48  Geo.  3. 
c.  47.  e.  17.  To  the  seventB,  eighth, 
ninth,  tenth,  and  eleventh  breaches,  some 
One  of  the  objeetioni  made  to  the  four  first 
breaches  applies,  The  twelfth  breach, 
which  applies  to  the  second  bond,  is  bad, 
because  it  does  not  ne^tive  the  delivery 
of  a  signed  account.  Besides,  in  all  the 
breaches  but  the  first,  the  plaintiff'  does 
not  shew  a  breach  of  trust,  but  of  duty. 
The  condition  of  the  bond  relates  to 
breaches  of  trust ;  and  case,  not  debt,  is 
the  proper  form  of  action,  for  the  breach 
of  an  .obligation  created  by  law.  Mere 
omissions  are  charged.  If  it  be  allowed 
that  breaches  of  trust  are  shewn,  they  are 
not  breaehea  of  trust  within  the  meaning 
of  the  condition.  It  is  a  rnle  of  construc- 
tion, that  subsequent  general  words  are 
to  be  restrained  by  preceding  particular 
words.  It  being  so,  the  general  words 
"  all  trusts  "  must  be  restrained  to  trusta 
reposed  in  the  defendant,  re^eecfaig  mo- 
C 
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nies  received  by  bini}  and  for  which  he  is 
to  account. 

Mr.  DampieTf  for  the  plaintiff. — The 
bond,  though  it  purports  to  be  given  pur- 
suant to  the  sutute  12  Geo.  2,  c.  29, 
binds  the  defendant  to  the  performance  of 
duties  imposed  on  a  county  treasurer  by 
subsequent  acts  of  parliament.  There  are 
many  instances  of  statutes  affecting  mat- 
ters of  subsequent  creation.  Thus,  relief 
of  dignities  is  provided  for  by  Magna 
Charta,  and  dignities  subsequently  created 
(that  of  Marquess,  for  instance,  not  then 
known  in  England)  are  held  to  be  within 
that  provision.  Also,  costs  given  by  the 
Statute  of  Gloucester,  are  recoverable  in 
actions  created  by  subsequent  statutes : 
S  Inti,  289.  Likewise,  devises  to  uses  are 
within  the  Statute  of  Uses.  So,  18  Eliz. 
c.  5.  8.  53,  which  gives  costs  to  defendants 
in  popular  actions,  extends  to  other  ac- 
tions subsequently  created:  Williams  r. 
Dren)e{9).  The  53  Eliz.  c.  5.  s.  Z,  which 
requires  a  parUcular  venue  in  penal  ac- 
dons,  affects  other  penal  actions  since 
created:  Barber  v.  TtUon{S').  An  assist- 
ant overseer,  the  creature  of  the  59  Geo. 
a.  c.  12,  is  subject  to  the  penalties  of  the 
17  Geo.  2.  c.  3  :  Bennett  v.  Edwards  {4i). 
There  are  several  other  cases^cited  to  the 
same  effect  in  Lanev.  Cotton{5).  From 
these  authorities  it  is  clear,  that  duties  and 
trusts  created  subseqAently,  are  within  the 
condition  of  the  bond.'  The  question  then 
is, — Whether  the  duties  imposed  by  the 
43  Geo.  3.  c.  47.  can  be  affected  by  a  pro- 
vision in  the  statute  12  Geo.  2.  c.  29. 
But  it  has  been  assumed,  that  the  bond  is 
founded  on  that  statute  alone.  Though  the 
words  of  die  condition  follow  the  words 
of  that  statute,  they  are  general  words, 
and  might  be  adopted  in  any  bond  for  the 
performance  of  the  trusts  mentioned  in  the 
condition ;  and  are  sufficiently  large  to 
comprehend  the  duties  imposed  by  the 
militia  acts  upon  a  county  treasurer.  If  a 
county  treasurer  were  like  a  sheriff,  so 
that  one  would  not  take,  nor  the  other 
^ve,  any  but  a  certain  bond,  then  the  ge- 
eral  words,  applying  to  all  cases,  wou  Id 

(3)  Wines,  39«. 

(3)  3  Manl.  &  Selw.  if  9. 

(4)  7  B.  &  C.  586;  6  Uw  Jonni.  MiK. 
CSMS,  €< ;  t  M.  &  K.  483b 

(5)  »  Mod.  485. 


be  narrowed  to  the  proper  cases.  A  comity 
treasurer  is  only  a  receiver ;  and  no  taw. 
excludes  a  receiver  fnun  being  bound.  He 
must  be  bound  by  the  12  Geo.  2.  c.  29; 
and  he  also  may  become  "bound  to  perform 
other  trusts  and  duties.  The  condition 
extends  to  all  trusts,  and  it  cannot  be  nar- 
rowed to  one  case.  It  is  assumed,  by  the 
argument,  that  a  county  treasurer  can  only 
be  bound  by  a  bond  given  pursuant  to  the 
statute :  but  he  may  impose  a  specific  obli- 
gation on  himself.  All  the  breaches,  how- 
ever, are  not  of  duties  created  by  the 
militia  acts.  The  plaintiff  must  have  judg- 
ment upon  the  first  breach,  for  that  is  ge- 
neral, unless  it  be  bad  for  the  cause  as- 
signed in  the  demurrer — that  it  does  not 
state  that  the  defendant  was  required  by  any 
order  of  the  Court  of  Sessions  to  account: 
but  the  condition  is  in  the  alternative. 
The  requisition  is  to  be  by  the  Justices,  or 
by  a  committee  appointed  by  an  order  of 
Sessions.  The  requisition  need  not  be  by 
an  order  of  Sessions.  This  U  proved,  first, 
from  the ,  structure  of  the  sentence.  Se- 
condly, *from  the  sense,  for  tlie  order  must 
be  future,  if  it  were  to  apply  to  the  requi- 
sition. If  it  applied  to  a  committee,  it 
might  be  present.  The  order  is  one  now 
made,  or  hereafter  to  be  made :  therefore 
it  cannot  apply  to  a  requisition.  Thirdly, 
from  the  relation  and  juxtaposition  of  the 
words  "  any  committee,"  *.' by  any  order." 
There  is  no  mention  of  any  order  where 
the  Justices  alone  are  mentioned  and  the 
committee  left  out.  Besides,  the  words 
of  the  condition  are  the  words  of  the 
obligor,  and  are  to  be  construed  against 
him.  Then,  as  to  the  other  breaches: 
supposing  that  the  bond  applies  to  du- 
ties created  by  subsequent  statutes,  the 
breaches  assigned  are  of  duties  cast  upon 
the  treasurer  by  the  Militia  Act,  43  Geo. 
3.  c.  47.  By  section  2  of  that  statute,  the 
families  of  militia-men  are  to  be  relieved 
where  they  are  residing ;  but,  by  section  9, 
if  the  relief  so  given  be  not  given  in  the 
county  where  the  man  is  serving,  it  sbafl 
be  repaid  by  the  overseers,  accordti^  to 
section  IG,  on  application  to  be  made 
them  to  the  treasurer  of  the  coun^;  an^ 
by  section  16,  he  is  to  deliver  or  traosnit 
an  account  to  the  treasurer  of  the  coqb^, 
in  the  militia  of  which  the  man  is  serving. 
The  second  breach,  fin  not  recoTeiiqg;  the 
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tbird,  for  not  proceeding  by  law;  tbe 
fourth,  for  not  notifying  to  the  Justices; 
are  breaches  of  duties  arising  by  just  im- 
plication. By  the  sections  just  mentioned, 
the  right  is  given  against  the  treasurerof 
the  county,  in  the  militia  of  which  the  man 
is  serving.  His  demand  is  (as  to  privates) 
against  the  overseer.  According  to  sec- 
tion 1 7,  he  is  to  transmit  his  voucher  to  the 
Justices  at  Sessions,  by  whom  his  account 
is  to  be  allowed,  and  an  order  made  upon 
the  overseer.  The  defendant,  in  this  case, 
has  not  transmitted  such  voucher,  which 
is  the  subject  of  the  fifth  breach.  With  re- 
gard to  the  distinction  which  has  been  there 
attempted  to  be  drawn,  as  to  the  breaches 
being  founded  on  neglect  of  duty,  not  on 
breaches  of  trust,  the  answer  at  once 
suf^ests  itself— duties  and  trusts  are  cor- 
relative where  the  subject  is  legal.  Where 
a  person  has  a  duty  to  perform, — the  duty 
created  by  law, — it  is  trusted  that  he  will 
perform  it.  If  this  person  is  bound  to 
perform  his  trusts  created  by  la'w,  it  is  a 
duty  in  him  to  perform  them.  But  it  is 
also  objected,  that  mere  omission  is  charg- 
ed, namely,  a  mere  neglect  of  duty.  There 
was  little  reason  for  this  distinction,  or  for 
that  which  has  been  last  answered.  Omis- 
sion and  commission  are  often  converti- 
ble terms.  The  omission  of  one  thing  is 
often  8  commission  of  another :  the  omis- 
■ion  to  transmit  the  account  was  a  com- 
mission of  a  breach  of  the  condition.  There 
is  another  objection,  that  the  word  "  trusts" 
in  the  condition,  being  mentioned  gene- 
rally, must  be  referred  to  those  particu- 
larly recited,  viz.  trusts  in  respect  of  mo- 
nies for  which  the  receiver  is  accountable, 
and  that  the  breaches  charged  are  of  trusts 
relating  to  accounts.  But  "  accounting"  is 
It  word  of  very  large  signification — any  non- 
payment is  a  non-accounting ;  for,  other- 
wise an  obligor  might  take  the  money  and 
say  he  duly  accounts,  when  he  admits  that 
he  has  not  paid.  The  defendant  is  to  ob- 
tain money  and  account ;  that  is,  to  satisfy. 
He  does  not  obtain  the  money ;  that  is, 
through  his  neglect,  and  therefore  does  not 
account. 

[Mr.  Justice  Bayley. — I  cannot  see  at 
whose  expense  he  would  undertake  the  ne- 
cessary proceedings,  or  nho  was  to  indem- 
nifyjiim,  if  they  failed.] 

WiUi  respect  to  the  form  of  action,  there 


has  been  a  breach  of  the  condition  of  the 
bond,  and  therefore  debt  lies.  The  de- 
fendant may  take  issue  upon  the  facts,  and 
if  he  has  any  defence  at  law,  he  may  plead 
it.  Case  might  lie  on  the  general  obliga- 
tion created  by  law ;  but  it  does  not  fol- 
low that  debt  will  not  lie  on  the  particular 
obligation  of  the  defendant  created  by  the 
bond.  The  office  is  created  by  statute,  in 
which  the  duties  are  mentioned.  The  Court 
will  take  notice  of  both.  A  general  aver- 
ment, that  it  is  a  man's  duty  to  perform  an 
act  which  is  specially  imposed  by  statute, 
is  sufficient ;  but  where  the  act  is  part  of 
a  man's  general  duty,  the  special  circum- 
stances imposing  the  duty  must  be  stated. 
Hiis  seems  to  have  been  the  opinion  of 
Mr.  Justice  Buller  in  Rex  v.  Holland{'S), 
The  reason,  probably,  is,  that  the  Court 
judicially  take  notice  of  statutes ;  and  there- 
fore it  would  be  unnecessary  to  set  out,  la 
pleading,  duties  which  are  already  known 
to  the  Court. 

Mr.  Justice  Bayley.  —  Upon  the  whole 
record,  I  think  the  plaintiff  is  entitled  to 
judgment.  This  was  an  action  of  debt 
brought  on  two  bonds  given  by  the  trea- 
surer of  the  county  of  Southampton  to  the 
clerk  of  the  peace ;  and  various  breaches  of 
the  conditions  are  assigned  in  the  replica- 
tion: The  first  breach  is,  that  the  defen- 
dant, while  treasurer,  received  sums  of 
money  ;  that  he  was  required  by  the  Jus- 
tices assembled  at  the  Sessions  to  account, 
but  did  not  do  so.  The  objection  taken 
to  that  breach  was,  that  it  was  not  stated 
that  he  was  required  to  account  by  an  or- 
der of  the  Court  of  Quarter  Sessions ;  it 
being  contended  that,  according  to  the  true 
construction  of  the  condition,  it  was  essen- 
tial that  he  should  have  been  required  by 
an  order  of  that  Court.  But  it  seems  to 
me  that  that  cannot  be  the  true  construc- 
tion of  the  language  used  in  the  condition. 
The  Quarter  Sessions  certainly  have  the 
power  of  requiring  this  to  be  done  by  an 
order,  but  a  committee  have  no  such 
power  :  they  cannot  make  an  order  of  the 
Court  of  Quarter  Sessions.  The  words, 
'*  by  an  order  of  the  same  Court  of  Quar- 
ter Sessions,"  must,  therefore,  apply  ex- 
clusively to  the  appointment  of  a  commit- 
tee ;  and  then  the  construction  of  the  bond 
(6)5T«nBRep.  619. 
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will  be,  that  the  treaaurer  is  to  accouat 
when  he  is  required  so  to  do  by  the  Jus- 
tices} or  by  a  committee  duly  appointed  for 
that  purpose,  by  order  of  the  Court  of 
Quarter  Sessions.  That  disposes  of  the 
ol^ection  Tnade  to  the  first  breach: — that 
breach  is  therefore  good. 

There  were  other  breaches  of  dnties 
aupposed  to  be  cast  on  the  defendant  by 
the  TnilUia  acts.    These  breaches  stated, 
ip  substance,  that  the  defendant,  as  trea- 
surer, was  obliged  to  pay  certain  sums  of 
money  under  the  militia  acts,  and  that  he 
bad  not  taken  proper  steps,  in  order  to  get 
the  county  reimbursed  the  monies  which 
)ie  had  from  ti^e  to  time  so  paid.    It  was 
objected  to  all  those  breaches,  that,  though 
the  bund  was  framed  in  general  terms,  so 
as  to  be  applica|)le  to  whatever  were  the 
trusts  reposed  in  the  party  at  the  tjme 
when  it  was  eifecuted,  yet  that,  inasmudi 
91  tfie  1)$  Qeo,  St,  9.  ft9^  required  that  a 
security  framed  in  this  language*  should, 
Jrom  time  to  time,  be  given  by  the  treaaurer, 
it  would  fipply  to  such  duties  only  as  were 
jn  existence  at  the  time  >vhen  that  statute 
passed,  and  not  to  duties  created  by  subse- 
quent statutes.    I  am  of  opinion,  that  the 
bond  will  apply  to  all  duties  which  ^^  county 
treasurer  was  bound  to  perform  at  the 
tjme  w^en  tha  bond  was  given.  The  bond 
speaks      the  period  of  time  at  which  i| 
was  executed.    If  «n  attempt  had  been 
XOaAfi  to  charge  the  obligor  with  sums  of 
qumey  received  in  discharge  of  duties  imt 
posed  QUI  him  sub^quent  to  the  date  of 
ftie  bond,  I  should  lutve  thought  that  the 
bqnd  could  sot  have  extended  to  anch 
d^utie^,    But,  lis  to  dqties  in  existence  at 
tiie  time  when  the  bond  woa  made,  the  lan- 
guage of  the  boqd  is  quite  sufficient  to 
cover  them ;  and)  looking  at  the  genera) 
language  in  wl>ich  the  condition  is  con- 
ceived, it  would  be  unreasonahle  to  confine 
i^  to  the  duties  imposed  by  the      Qeo.  S. 
c.  ^9.    If  it  had  been  intended  so  to  con- 
fine  it,  it  might  easily  have  been  done,  by 
Rising  the  words,  "  he  ^all  account  for  aU 
such  sums  of  money  a&  he  shall  receive," 
or  '*  perfonn  all  su<^  tra*ta  aa  «re  ^po«ed 
in  hto),  hy  virtue  of  the  12  0c9i>  3-  c.  29." 
I^t       Lmguag0  hieing  general,  the  bouc^ 
in^st  he  considered  as.  speajfifig  at  the  pe- 
riod of  time  at  which  it  waf  ^ude,  ^^d  aa 
applyii^  tot  fill  BuiQA  «f  qKuey  at  ^t  lime 


receivable,  and  to  any  truati  at  that  Hm 

reposed  in  the  part^  by  virtue  of  soy  uts 
of  parliament  then  m  force.  I  am,  ihen- 
fore,  of  opinion,  that  it  applies  to  dutiei 
imposed  on  the  defeiidant  by  the  mUitia 
acts. 

Then,  we  are  to  see  whether  the  defo- 
dant  has  omitted  to  perfonn  any  of  tbose 
duties ;  and,  consequently,  wheuier  any  of 
the  breaches  which  are  assigned  in  dut 
respect  are  well  assigned.    The  Militia 
Act  relied  upon  is  the  43  Geo.  3,  c.  47,  of 
which  the  sections  9,  16,  and  17,  are  m»- 
terial.    The  9th  section  directs,  that  tbe 
weekly  allowance  to  be  paid  under  tbsi  act 
to  the  families  of  any  non-comDiissioned 
officer  or  drummer,  shall  be  repaid  to  (be 
overseers  of  the  poor  of  the  parish  inwhict 
such  family  was  relieved,  by  dietrcanini 
of  the  county  in  which  such  parish  is  sitasl^ 
out  of  the  public  stock  ;  and  every  wceltlj 
allowance,  so  paid  to  the  family  of  an^  noi- 
comBoissioned  officer  or  dmmroer,  n  sn 
other  coun^  than  that  for  which  bt  Am 
serve,  or  to  the  family  of  any  private  isn 
jn  any  other  parish  than  the  ope  for  wludi 
such  private  man  shall  serve,  shall  respec- 
tively be  reimbursed  in  the  manner  then' 
inafter  mentioned.    The  1 6th  section  pro- 
videa,  that  the  trejuurer,  who  shall  reim* 
burse  to  the  overseers  anjr  sums  of  vao- 
oey  in  pursuance  of  thia  act,  on  accooat  of 
such  weekly  allowance  paid  to  the  ftnulj 
of  any  non-commissioned  officer  or  dram- 
mer,  or  any  private  miUtia-inui  aenringm 
the  militia  of  a^y  other  county,  aball  trsn- 
init  an  account  of  such  inoaey  so  nos- 
buTsed,  signed  by  one  or  more  Jnstict  flc 
Justices  of  the  Peace  for  (he  county  when 
BUch  family  shall  reside,  to  the  tTCvnm 
pf  the  county,  in  the  nulitia  whereof  swi 
non-commissioned  officer,  drummer,  or 
private  militia-man  shall  serve,  and  here- 
upon the  treasurer  ^'  to  whom  such  accoast 
shall  have  been  transmitted  shall  (brtk- 
with  pay  to  the  treasurer  who  shall  base 
so  transn>itted  such  account,  the  svph  bs 
by  him  reimbursed  to  the  ovorseeia,  sal 
shall  be  allowed  the  same  in  hia  aeconiM*'' 
The  1 7th  section  provides,  that  erciy  tna- 
surer  of  a  county  who  shsU  vepty  to  m 
treasurer  of  any  other  county  any  sw 
ellowfwfos  on  any  such  Bigned  aoeoaMt 
shall  transmit  such  aigved  nceoviMf  sadi 
4)aQ^aCGW^9f«Um99ie%  •orepftiAby 
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kin  in  punv«nct  of  thic  act,  to  the  Jut- 
ika  of  the  Peace  for  th«  county  at  the 
•est  Qiiarter  fiessioas  of  the  Peacei  or  any 
inbieqneQt  Smlona ;  and  they  shall  forth- 
with order  the  oreraeera  of  the  poor  of  the 
respective  pariahes  for  which  such  militia- 
man  shall  have  served,  to  pay  the  same  to 
Ute  treasurer  of  such  county  within  four- 
%eea  days  after  the  receipt  of  suolt  order. 
The  5S  Geo,  8.  c,  81,  s.  10.  makes  the 
treaaureri  to  whom  sueh  account  has  been 
transmitted  (if  no  objection  be  made  to  it 
within  three  months),  liable  to  pay  thia 
amounti  and  givea  a  remedy,  by  w^y  of 
penalty,  in  ease  there  be  a  neglect  to  make 
such  paymentwithin  the  period  (herein  men^ 
^oned.  Butt  in  my  view  of  the  su^iecc, 
nothing  tnrna  on  that  act  of  parliament. 
Th9  secimd  and  third  tweaobes  describe  it 
as  being  part  of  the  duty  of  the  treasurer 
of  the  coontyt  after  he  haa  transmitted  the 
account  of  the  money  reimbursed  to  the 
overseers  to  the  treasurer  of  the  county  in 
the  militia  whereof  the  man  served,  either 
to  demand  and  recover,  or  to  take  proceed- 
ings, by  way  of  action,  for  the  recovery  of 
9uch  money*  Now,  there  being  no  direc- 
tions in  any  of  the  acta  that  the  treasurer 
aball  take  the  proceeding,  which  proceed- 
ing would  be  attended  with  expense,  I  am 
«f  Ofdnion  that  thoae  breaches  cannot  be 
eustained.  The  fourth  breach  ia,  that  the 
deftadant  reimburaed  the  overseen  of 
Fortaea  a  aum  of  V.  4f.  paid  by  them  on 
account  of  a  weekly  allowance  paid  to  the 
family  of  one  Bowen,  who  was  a  substitute 
militia-man  in  the  militia  of  the  city  of 
Bristol*  That  breach  allies,  that  it  waa 
one  ef  the  trusts  repoaed  in  the  defendant 
by  virtue  of  his  nomination  and  appoint- 
ment as  treasurer,  and  his  duty,  in  tbat  be- 
half, "  to  deliver  or  transmit  to  the  trea- 
surer of  the  said  county  of  the  city  of 
Bristol  an  aceouot  of  the  said  suroa  of  mo-* 
pey  so  reimbursed  by  him;  mdt  incaaeof 
vegleet  of  payment  of  such  money  to  him 
the  aaid  ddfendnit,  by  the  treasurer  of  the 
Oftunty  of  the  city  of  BriatoU  within  m  rea- 
aonabfe  time  after  die  delivery  or  the  trans- 
mitting of  the  aaid  account  as  aforesaid, 
to.  noitify  and  report  the  said  delivery  or 
tmnsmitling  of  the  said  account  by  him, 
the  defendant,"  and  lh«  neglect  of  the  lastr 
mentioned  treasurer  as  aforesaid  to  the 
Justices  of  the  Peace  of  ^  Mtd  county  of 


Soothamptmi  at  the  next  Genera]  or  Qoart 
ter  Sessions  of  the  Peace  for  the  said 
county  assembled.  Now,  the  duty  of  tramh 
pitting  ia  dearly  pointed  out  by  the  act  of 
parliament,  but  not  the  duty  of  notiQruip 
and  reportu^;  liUd,  therefore,  unless  it 
becomes  a  common  law  obligation  on  him 
to  make  this  notificatian  and  report,  he 
will  have  done  all  that  the  act  of  parlia-> 
ment  requires  that  he  should  do,  by  merely 
transmitting.  There  was  clearly  no  com-< 
mon  law  obligation  on  hira  to  make  this 
notification;  but  the  county,  when  they 
come  to  pass  the  treasurer's  account,  and 
find  that  he  has  not  been  reimbursed  that 
aum,  may  either  take  proper  steps  to  get 
it  reimbursed  by  the  treasurer,  who  ought 
to  reimburse  it,  or  may  proceed  by  way  of 
action  on  the  £3  Geo.  3.  c*  81.  a.  10,  ia 
order  to  enforce  payment  of  the  penalty, 
which  that  treasurer  will  have  forfeited,  by 
neglecting  to  make  such  payment  in  the 
way  in  which  he  ought. 

The  fifth  breach,  I  think,  is  good;— It 
states,  that  the  treasurer  of  the  county  of 
Warwick  reimbursed  the  overseers  of 
Nuneaton,  in  that  county,  SL  4«.,  on  ac^ 
count  of  weekly  allowances  paid  to  the 
family  of  one  Austin,  (he  being  a  private 
militia-man,  serving  in  the  militia  of  the 
county  of  Southampton,  as  a  substitute  (be 
Bohert  Reeves,  of  a  parish  in  the  county 
of  Southampton);  thattfaedefendanthaving 
repaid  the  treasurer  of  the  county  of  War^ 
wick,  it  was  hia  duty  to  have  transmitted 
bis  account  to  the  following  Sessions,  tbat 
they  might  make  an  order  for  the  reim-* 
hursement  of  the  county  upon  the  over- 
seers of  the  parish.  That  duty  is  un- 
doubtedly imposed  on  the  defendant  by 
the  43  Geo.  3.  c.  47.  s.  1 7 ;  that  was,  there*) 
fore,  a  breach  of  the  condition,  whereby  he 
agreed  to  execute  all  the  trusts  reposed 
in  him.  Tbe  sixth  and  seventh  breaches 
(which  apply  to  tbe  second  boitd)  are  the 
aame  aa  the  aecond  and  third  to  the  first. 
The  eighth  and  m'nth  are,  fiir  not  iwtify- 
ing  and  reporting.  The  ninth,  tenth,  and 
eleventh  are  all  open  to  one  of  the  otne«« 
tions  which  ap{dy  to  the  fourth*  The 
twelfth  breach  cliargea,  tbat  the  treasurer 
of  the  city  of  New  Sarum  had  reimbursed 
the  overseers  of  a  parish  in  that  city 
lUt,  on  account  of  weekly  allowances  paid 
by  them  t»lh«  tally  of  one  JviNiBTovi^ 


Digitized  by 


CASES  CONNECTED  WmT 


h  private  militia-man,  serving  in  the  militia 
of  the  county  of  Southampton,  as  a  substi- 
tute for  one  William  Smith,  of  Bishop's 
Waltham;  that  the  treasurer  of  New  Sarum 
transmitted  to  the  defendant  an  account, 
signed  Inr  the  Justices,  of  the  sums  re- 
imbursed; that  the  defendant  paid  him 
those  sums,  and  transmitted  such  account 
to  the  Justices  of  Southampton  at  the  next 
Quarter  Sessions. — ^It  then  alleges,  that  it 
was  one  of  the  trusts  imposed  upon  the 
defendant  to  procure  an  order  to  be  made 
by  the  said  Justices  for  the  overseers  to 
pay  the  said  sum  of  money,  but  that  he 
neglected  so  to  do.  Now,  the  act  of  par- 
Hament  does  not  throw  upon  him  the  onus 
of  getting  such  order ;  it  does  not  even 
compel  him  to  attend  at  the  Sessions,  but 
merely  to  transmit  his  account  to  enable 
die  Justices  to  make  the  order.  The 
statute  does  not  even  state  to  whom  that 
order  is  to  be  delivered ;  ft  merely  pro- 
vides, that  he  shall  transmit  the  account^ 
and  that  he  has  done ;  that  being  done, 
the  Sessions  are  to  order  the  overseers  of 
the  poor  of  the  parish  for  which  the  man 
serves,  to  pay  the  money.  Therefore,  I 
am  of  opinion,  that  that  breach  is  not  well 
assigned.  On  the  whole,  it  appears  to 
me,  that  the  plaintiff  is  entitled  to  judg- 
ment upon  the  first  and  fif^h  breaches,  and 
the  defendant  on  all  the  rest. 

Mr.  Justice  Litiledale. — I  am  of  the  same 
opinion. — ^The  first  question  seems  to  be, 
whether  the  bond,  being  given  for  (among 
oriier  things)  the  performance  of  the  trusts 
of  the  office  (which  word,  in  my  opinion,  is 
Synonymous  for  this  purpose  with  the  word 
"  duties"))  is  sufficient  to  extend  to  new 
obligations  thrown  on  the  county  treasurer 
since  the  passing  of  the  statute  12  Geo.  2. 
c,  S9, — That  act  directs,  that  the  county 
treasurer  shall  give  sufficient  security,  in 
such  sums  as  shall  be  approved  of  by 
the  Justices  at  Sessions,  to  be  account- 
able for  the  several  sums  paid  to  him  in 
pursuance  of  that  act,  and  to  pay  such  sums 
as  shell  he  ordered  to  be  paid  by  the 
Justices  in  Quarter  Sessions ;  and  ior  the 
due  and  faithful  execution  of  the  trusts 
reposed  in  him. — It  has  been  c<mtended, 
that,  this  beii^  a  statutable  bond,  it  applies 
only  to  trusts  and  duties  which  attached  to 
the  office  of  county  treasurer  at  the  time 
when  that  act  of  parliament  was  passed* 


But  I  am  of  opinion,  that  it  extendi  totww 
obligations  thrown  on  the  county  treasarer 
since  the  passing  of  that  statute.  Severil 
cases  have  been  cited  to  shew  that  seta  of 
parliament  will  apply  to  matters  of  sabie- 
quent  creation.  So,  an  immesoorisl  enlmi 
will  embrace  matters  arising  wttbio  lbs 
time  of  legal  memory,  fiy  andeat  inmi»- 
morial  custom  all  the  officers  of  the  Court 
of  Chancery  daily  attendant  on  the  Coort 
are  exempted  from  serving  offices.  It  wu 
held,  in  fVilkeg  v.  Wiaiatiu{7),  that  the 
privilege  extended  to  offices  created  withia 
the  time  of  legal  memory;  and,  in  thit 
case,  Lord  Kenyon  referred  to  JUz  t. 
fVamer(8),  where  a  privilege  for  castoin< 
house  officers  to  be  exempted  from  serriif 
offices,  was  holden  to  exempt  them  fim 
serving  the  office  of  overseer  of  the  poor; 
though  it  was  then  objected,  that  the  office 
in  question  was  an  office  created  bysutule 
within  the  time  of  legal  memory, 
the  same  principle  it  appears  to  me,  that 
the  security  required  to  be  taken  from  the 
county  treasurer  by  the  1  Sth  Geo.  2.  c.  29, 
will  extend  to  trusts  or  duties  imposed  os 
that  officer  since  the  statute  pasted.  IF, 
by  any  subsequent  act  of  parliament,  s  per- 
centage had  been  allowed  to  the  treasurer 
upon  all  sums  which  he  should  pay  nnder 
those  acts,  he  would  have  been  benefited 
by  such  enactment,  for  the  office  would 
thereby  have  been  rendered  more  profit- 
able; and,  if  so,  he  ought  to  bear  die 
burden  resulting  from  those  duties. 

The  condition  recites,  that  he  was  to  gin 
his  bond  for  the  dne  discharge  of  the  tnuti 
reposed  in  him  according  to  the  statute.— 
The  words  of  the  condition,  though 
extensive  in  their  import  than  those  io  the 
recital,  follow  the  language  of  the  18th 
Geo.  2.  c.  29.  The  condition,  however, 
extends  to  one  thing  not  expressly  men- 
tioned in  the  statute,  via.  the  payii^  over 
sums  of  money  at  the  end  of  the  year; 
that  is  immaterial,  for  the  statute  requires 
the  county  treasurer  to  give  security  for 
the  performance  of  die  tniats  of  his  office. 
Then,  as  to  the  objection  taken  to  the  fint 
breach,  I  think  that  it  was  not  neceisarf, 
according  to  the  true  coiutrtictiM  of  ^ 
condition,  that  the  defendant  should  hirt 
been  required  to  account  by  an  order  of 

(7)  8  T«rm  R«p,  «3<. 

(8)  Id.  srs. 
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the  Court  of  Quarter  Sessions.  The  words, 
"by  any  order  of  the  Court  of  Quarter 
Sessions,  now  made,  or  hereafter  to  be 
made,"  apply  to  the  words  immediately 
preceding  them,  and  not  to  the  whole  of 
the  sentence.  They  are  placed  in  such  a 
part  of  the  sentence  that,  without  violating 
any  rule,  they  may  be  applied  to  either  one 
or  the  other ;  but  the  context  shews  that 
they  apply  to  what  immediately  precedes. 
It  is  a  known  rule  of  omstruction,  that  all 
clauses,  as  well  in  acts  of  parliament,  as  in 
contracts,  shall  be  so  construed  as  to  give 
effect  to  every  word,  if  possible.  Now,  if 
the  words  "  by  any  order  of  the  Court  of 
Quarter  Sessions'*  were  constrned  to  apply 
to  the  requisition  by  the  Justices ;  the  other 
words,  "by  any  committee  appointed  for 
that  purpose,"  would  have  no  effect  at  all. 
For,  according  to  that  construction,  the 
requisition  might  be  by  an  order  of  Jus- 
tices at  Sessions,  or  the  major  part  of  them, 
or  by  a  committee  appointed  for  that  pur- 
pose. It  is  quite  clear,  that  a  committee 
cannot  make  an  order  of  court.  That 
beitig  BOt  I  think  the  words  "b^  an  order 
of  the  Court  of  Quarter  Sessions'*  must 
apply  only  to  the  words  immediately 
preceding,  "  a  committee  appointed  for 
that  purpose."  The  consequence  of  this 
construction,  which  T  think  is  the  correct 
one,  will  be,  that  the  breach  is  well  as- 
signed. I  agree  also  with  my  Brother 
Bayley,  that  the  fifth  breach  is  ^ood ;  and, 
that  the  others  cannot  be  sustained ;  for  I 
cannot  think  that  it  is,  of  necessity,  the  duty 
of  a  county  treasurer,  after  he  has  trans- 
mitted the  account  required,  to  bring  an 
action  to  recover  the  money  reimbursed, 
or  to  report  or  notify  to  the  next  Quarter 
Sessions  the  neglect  of  payment  by  the 
treasurer  of  the  county  to  whom  the  ac- 
count has  been  transmitted.  The  refiult 
is,  that,  although  the  plaintiff  is  entitled 
to  judgment,  that  judgment  must  be  li- 
mited to  the  first  aiid  fiAh  breaches.  The 
defendant  is  entitled  to  judgment  upon  all 
the  others. 

Mr.  Justice  Parke. — T  entirely  concur 
in  opinion  with  my  learned  Brothers,  that 
the  plaintiff  is  entitled  to  judgment  upon 
the  first  and  fifth  breaches.  To  these,  two 
obgections  were  taken — fint,  that,  in  order 
to  compel  the  treasurer  to  account,  it  is 
neceisary  there  should  IwTe  been  an  tnder 


of  Justices  at  Sesstons.  That  depends  on 
the  construction  which  should  be  g^ven  to 
the  condition  of  the  bond.  It  appears  to  me 
impossible,  that  the  words  "by  order  of  the 
said  Court  of  Quarter  Sessions"  can  refer 
to  all  the  antecedent  matter.  It  is  impos- 
sible that  a  committee  of  Magistrates,  duly 
Appointed,  could  make  an  order  of  Sessions 
to  account.  Tliose  words,  therefore,  can 
have  no  reference  to  a  requisition  by  the 
Justices  of  the  Peace  assembled  at  Quarter 
Sessions ;  they  can  apply  only  to  the  con- 
stitution of  the  committee ;  but,  if  the 
other  be  the  true  meaning  of  the  words  of 
the  condition,  then  it  is  implied  in  the 
words  in  which  the  breach  is  assigned  (for 
it  happens  that  they  are  the  very  words  of 
the  condition  itself)  that  the  defendant  was 
required  to  account  by  the  Justices  of  the 
Peace.  If  issue  had  been  taken  on  that 
breach,  (if  that  be  the  true  meaning  of  the 
words.)  on  the  trial  of  that  issue  the  plain- 
tiff must  have  proved  a  requisition  by  order 
of  the  Court.  It  appears  to  me,  therefore, 
diat,  in  either  view,  the  first  breach  is  well 
assigned. 

With  respect  to  the  second,  third,  and 
fourth  breaches,  they  appear  to  me  not  to 
be  well  assigned ;  for  the  duties  there  sup- 
posed to  be  cast  on  the  treasurer  do  not 
appear  to  be  cast  on  him  by  express  worda, 
or  by  necessary  implication,  in  any  act  of 
parliament.  I  think  the  bond  applies  to 
duties  imposed  by  the  acts  of  parliament 
passed  subsequent  to  the  12th  of  Geo.  2, 
as  well  as  to  duties  imposed  by  that  act. — 
It  has  been  contended,  that  the  condition 
is  tied  up,  by  the  recital,  to  duties  imposed 
by  that  act.  The  recital  certainly  is  in 
words  that  are  somewhat  ambiguous 
it  states,  that  the  defendant  has  been  called 
upon  to  give  a  bond  for  the  due  and  faith- 
ful execution  of  the  trusts  reposed  in  htm 
according  to  the  statute.  The  words,  "  ac- 
cording to  the  statute,"  may  apply  either 
to  the  giving  of  the  bond,  or  to  the  trusts 
reposed' in  the  defendant;  but,  when  we 
look  to  the  terms  of  the  condition,  all 
doubt  that  might  arise  from  the  recital  is 
removed ;  for  that,  in  general  terms,  obliges 
him  to  perform  and  execute  all  and  every 
the  trusts  reposed  in  him  by  virtue  of  the 
said  nomination  or  appointment,  viz.  the 
trusts  reposed  in  him  by  law ;  or,  in  other 
words,  the  duties  cavt  on  him  by  law  at  the 
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time  that  bond  was  given.  All  those  dudes 
are  cast  on  him  hf  act  of  Darliament ;  but 
the  bond,  for  the  reasons  I  bave  given,  ap- 
j^ars  to  me  to  apply  to  the  trusts  reposed 
m  him,  or  the  duties  cast  on  him,  hy  sub- 
sequent  acta,  aa  well  as  by  the  IStb  Geo.  2. 
Then  comes  the  question,  whether  the  4S 
Geo.  3.  c.  47,  or  the  £4  Geo.  3.  c.  81,  does 
cast  on  the  treasurer  those  duties  which  are 
described  as  being  his  duties  in  the  dif- 
ferent breaches  assigned.  Now,  it  is  endea- 
voured to  imply  them  from  the  9th  and  16th 
aections  of  the  former  act.  The  Uth  section 
provides,  "  that,  when  the  overseers  of  the 
poor  of  any  parish  have  relieved  the  family 
of  a  private  militia-man,  they  are  to  be  re- 
paid by  the  treasurer  of  the  county  in 
which  such  parish  is  situate,  and  the  trea- 
Burer  of  the  county  is  to  be  reimbursed  in 
the  manner  thereinafter  mentioned."  The 
manner  after  mentioned  ia  in  sect.  16 ;  and 
k  provideSf  "that -the  treasurer,  who  shall 
reimburse  to  any  overseer  any  sum  of 
toioney  on  account  of  such  weekly  allow- 
ances paid  to  the  family  of  a  private  miliila- 
man  serving  in  the  miljita  of  any  other 
county,  shall  deliver  or  transmit  an  ac- 
count of  such  money  as  he  shall  have  so 
reimbursed  to  the  treasurer  of  iJie  county, 
in  the  militia  whereof  the  man  shall  serve, 
and  thereupon  the  treasurer  to  whom  such 
accounts  shall  have  been  delivered  or  trans- 
mitted shall  be  required  to  pay  to  the  trea- 
surer who  shall  have  so  delivered  or  trans- 
mitted such  account,  the  sum  so  reimbursed 
to  such  OTerseer.'*   It  does  not  point  out 

Erospectively  anything  that  (s  to  be  done 
y  the  treasurer  if  the  act  be  not  complied 
with.  All  the  duty  which  the  law  implies 
in  such  a  case  is,  that,  inasmuch  as  he  is  to 
be  reimbursed,  be  is  to  use  due  diligence 
to  be  reimbursed  according  to  the  circum- 
stances of  the  case.  The  second,  third, 
and  fourth  breaches  assigned,  are  in  re- 
spect of  duties  supposed  to  arise  by  im- 
plication from  the  statute  ;  but  it  is  impos- 
sible to  afty  that  it  was  his  duty  to  com- 
inence  an  action,  or  to  give  notice  to  the 
next  Sessions,  or  to  demand  and  recover  in 
.the  words  in  which  those  breaches  are  aa- 
sigiied. 

The  same  objection  applies  to  all  the 
breaches  except  the  fifth,  which  I  think  is 
sood,  for  the  reasons  already  given  by  the 
rest  of  the  Court.   The  53  Geo.  3.  c  81. 


a.  lO.  imposes  a  penalty  tipoh  a  treanirer 
b^lecting  to  make  such  repayments  aa 
above  mentioned ;  but  does  not  impose  any 
new  duty  upon  the  treasurer  to  whom  the 
payments  are  to  be  made.  I  am  therefore 
of  opinion,  that  the  plaintiff  is  entitled  to 
judgment  on  the  first  and  fifth  breaches ; 
and  that  the  defendant  ia  entitled  to  judg- 
ment upon  all  the  others. 

Ju4gi«eiU  accordmgly. 


1829,         THE  KING  0.  THB  PAUSB  OP  sr. 
Oct.         y  JOHN,  DSTIZS8. 

Poor  Lant—EmtplhM-^  HkiHg  Pml 

Svidenett 

A  coniract  a  female  pauper,  to  work  h 
a  tiUt  factory  for  four  yeartt  and  "  to  oft- 
terve  and  obetf  ail  the  rulet  and  reguhX^Bm 
of  the  factory,  a§  welt  wSth  regard  to  the 
hottrt  of  attendance,  md  of  work,  a$  the 
mode  and  ot/ier  p&rticulars  nf  working^  and 
m  all  tttinga  to  conduct  Herself  faMfuUy, 
honestly,  and  diligently  tn  her  taid  engage- 
ment, and  at  a  ^ood  and  faithful  tervoMt 
ought  to  do ;" — tf  not  a  contract  for  an  et- 
ceptiee  hiring,  but  mill  be  st^ieM  to  entitle 
the  pauper  serving  under  it  to  a  settlement. 

Semble — That  if  such  a  contract  he  w 
writing,  a  parol  statement  made  bjf  tke  fort' 
mah  of  the  factory  to  the  poller,  at  tkt 
thne  if  its  execution,  of  the  utmu  mtmbef  of 
Ike  ivorkiag  Aours,  dnriag  the  day^  it  not  ad- 
missible in  nwimcr,  at  explanatory  of  the 
termt  thereof. 

Oh  appeal  against  an  order  of  Justices 
for  the  removal  of  Prudence  Abrahams, 
single  wotnan,  from  the  parish  of  Chippen- 
ham to  the  parish  of  St.  John,  Devizes,  the 
Court  of  Quarter  Sessions  a^rmed  tbe 
order,  subject  to  the  opinion  of  this  Court 
on  the  following 

CASE.. 

The  pauper,  being  at  the  time  settled  in 
St.  John's,  Devizes,  on  February  6,  1826, 
waa  hired  by  the  foreman  of  Mr.  Sbier% 
under  the  following  agreement,  which  waa 
signed  by  the  parties  named  in  it : — 

*'  Prudence  Abrahams,  of  Bruraham  in 
the  county  of  Wilts,  silk^winder  or  weaver, 
with  fhe  eoiMht  tod  Approbation  of  hm 
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fotfier,  Robert  Abrahams,' ^of  Brumham 
aToresaid,  signified  by  his  signing  this  agree> 
ment,  hereby  hires  herself  to  Mr.  Joseph 
Spien,  of  Chippenham,  to  work  in  his  fac- 
tory as  a  siik-winder  or  weaver,  for  four 
years  from  this  day,  at  the  under-mentioned 
wages.  And  Mr.  Joseph  Spiers  wves  to 
pay  for  the  services  ot  the  said  Krudenee 
Abrahams,  per  week,— for  the  first  year, 
Si.  per  week,  for  the  second  year,  4s.  per 
week,  for  the  third  year,  5s.  per  week, 
and  for  the  fourth  year,  5s,  per  week, 
subject  to  a  proportionate  reduction  being 
made  for  loss  of  time  occasioned  by  sick- 
ness or  her  being  otherwise  absent  from 
work.  And  it  is  hereby  agreed,  that  the 
said  Prudence  Abrahams  shall  in  all  things 
observe  and  obey  all  the  rules  and  regula- 
tions of  the  .factory  of  the  said  Mr.  Joseph 
S|Hers,  as  well  with  regard  to  the  hours  of 
attendance,  and  of  work,  as  the  mode  and 
otiier  particulars  of  working,  and  shall  in 
til  things  whatever  conduct  herself  fiiith- 
fully,  honestly,  and  diligently  in  her  aatd 
engagement,  and  as  a  good  servant  ought 
to  do.  It  is  also  agreed,  that  in  case  the 
said  Prudence  Abrahams  shall  unneces- 
sarily waste  or  otherwise  lose  or  destroy, 
or  make  away  with  the  silk  intrusted  to 
her,  that  she  shall  pay  such  reasonable  com- 
pensation to  Mr.  Joseph  Spiers  as  his  su- 
perintendant  shall  appoint.  If,  at  felie  ex- 
piration of  the  above  period,  the  said  Pru- 
dence Abrahams  shall  have  behaved  well, 
shall  have  done  her  work  well,  and  shall  in 
every  respeet  have  duly  performed  this  en- 
gagement, but  not  otherwise,  Mr.  Joseph 
'  Spiers  promises  to  give  the  said  Prudence 
AbnAama  the  sum  of  St.  as  a  gratuity  and 
reward  for  her  good  conduct,  over  and 
above  the  weekly  wages  above  specified, 
subject  nevertheless  to  any  deduction  which 
may  have  accrued  in  the  respect  of  absence, 
by  reason  of  sickness  or  otherwise  above- 
mentioned  ;  and  the  said  Robert  Abrahams 
hereby  binds  himself  to  the  said  Mr.  Jo- 
■eph  Spiers,  in  the  penalty  or  sum  of  20/. 
for  the  fidelity  and  good  conduct  of  his 
daughter,  the  said  Prudence  Abrahams,  and 
for  her  faithful  performance  of  this  engage- 
ment.   Dated  this  6th  of  February  1826." 

When  the  pauper  executed  the  agree- 
ment, the  foreman  told  ber  that  she  must  ob- 
serve the  working  hours,  and  if  certain  work 
was  not  done,  roust  work  twelve  hours  a  day. 
SOPPL.  1830.  . 


The  pauper  entered  on  ber  service  the 
day  she  executed  the  agreement ;  rules  for 
'  the  factory  had  not  at  that  time  been  re- 
duced to  writing.  The  foreman  said,  they 
existed  only  in  the  breast  of  the  master, 
but  were  known  to,  and  acted  on  by  the 
work-people ;  they  were,  during  the  ser- 
vice of  the  pauper,  occasionally  altered  in 
some  respects  by  the  master  alone,  but  the 
foreman  stated,  that  the  rule  as  to  the  hours 
of  work  was  never  changed.  Time,  how- 
ever, was  at  first  allowed  for  lea,  which  al- 
lowance was  afterwards  revoked  by  the 
master's  sole  authority.  Under  this  hiring, 
the  pauper  served  a  year  in  Chippenham, 
snd  becoming  aHernards  chargeable,  was 
removed  to  St.  John's,  Devizes,  which  re- 
moval was  the  subject  of  the  appeal.  The 
Court  of  Quarter  Sessions  confirmed  the 
order  of  removal,  subject  to  the  opinion  of 
this  Court  on  the  foregoing  case.  The 
questions  intended  to  be  raised  were — 

1st.  Whether  testimony  of  what  was 
said  at  the  time  of  the  contract,  if  properly 
admitted  in  evidence,  could  be  applied  to 
the  purpose  of  explaining  or  completing  the 
agreement. 

2ndly.  Whether  on  tlie  whole  case  it  was 
an  exceptive  hiring. 

Mr.  Bingham  and  Mr.  FoUett,  in  support 
of  the'order  of  Sessions. — Rex  v.  North, 
Nibley(l),  and  the  cases  there  cited  esta- 
blish, that,  in  order  to  constitute  such  a 
hiring  as  is  necessary  for  the  purpose  of  a 
settlement,  the  contract  must  give  to  the 
master  the  legal  coercion  and  control  over 
the  servant,  and  enable  him  to  command  his 
services  during  the  whole  of  the  year.  The 
agreement  in  the  present  instance  gave  no 
such  control,  for  the  contract  on  the  part 
of  the  pauper  ia  "  to  observe  the  regula- 
tions of  the  factory  as  to  the  hours  of  atten- 
dance," which  implies  that  there  were  cer- 
tain fixed  hours  of  attendance,  and  that  at 
other  times  the  pauper  was  to  be  at  her  own 
disposal.  In  a  general  hiring  of  a  servant, 
nothing  is  said  relative  to  the  hours  of  atten- 
dance ;  or  if  it  be  agreed  that  the  servant 
shall  be  exempted  from  any  hours  of  ser- 
vice, that  will  become  an  exceptive  hiring. 
The  case  of  The  King  v.  All  Saints,  Wor- 
cester (2),  was  decided  upon  tlte  custom  of 
the  particular  trade,  and  the  master  had 

(1)  STerm  Rep.Sl. 
(«)  t  Sara.  &  Aid.  SSf. 
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a  riglit  to  the  service  of  the  pauper  at  all 
times,  there  being  no  exceptionst  but  such 
as  are  necessarily  implied  in  every  contract. 
Here,  however,  there  is  an  express  excep- 
tion, that  the  pauper  shall  work  only  the 
number  of  hours  required  by  the  regula- 
tions of  the  factory.  To  explain  what 
those  regulations  were,  parol  evidence  was 
adroissibfe,  inasmuch  as  they  are  not  stated 
in  the  contract  itself,  but  merely  referred  to. 
The  parol  evidence  does  not  vary,  alter,  or 
contradict  tlie  written  agreement,  but,  on  the 
contrary,  dears  up  and  explains  it,  and 
therefore  was  properly  admitted :  lUx  v. 
Laindon  (3).  Connecting,  then,  the  written 

3[reement  with  the  parol  testimony,  it  is 
ear  that  in  no  case  could  the  pauper  be 
required  to  work  more  than  twelve  hours  a 
day.  Rex  v.  Byker  (4)  is  distinguisliable, 
because  the  number  of  hours,  during  which 
the  service  was  there  to  be  performed,  was 
introduced  into  the  indenture,  only  as  a 
mode  of  calculating  the  amount  of  wages. 

Mr,  Serjtmt  Merewethert  and  Mr,  Aw* 
dry,  coDtra,  were  stopped  byr— 

Mr.  Ju$tiee  Bayley. — ^In  every  contract 
of  hiring  and  service,  where  there  is  an 
express  exception  that  will  leave  the  servant 
at  liberty  for  any  portion  of  time,  there 
there  is  no  yearly  hiring,  such  as  will  confer 
a  settlement ;  but  if  the  master  has  the 
command  of  the  time  of  the  servant,  then 
the  law  is  difierent.  Now,  here,  it  appears 
that  there  was  a  written  agreement  entered 
into  by  the  pauper  to  attend  at  the  factory 
according  to  the  rules  and  regulations. 
Those  rules  and  regulations  were  not  fixed, 
but  the  foreman  said  they  existed  in  the 
breast  of  the  master,  although  they  were 
known  to  the  men.  The  hours  of  work  at 
that  time,  it  would  seem,  did  not  in  any  case 
exceed  twelve  hours,  but  it  is  not  saifl  that 
the  master  might  not  make  new  rules  aOer- 
terwards.  No  given  hours  fen-  work  are 
mentioned,  but  there  is  a  general  bargain 
made  to  work,  and  no  right  la  reserved  to 
the  servant  to  control  the  master,  as  to  any 
period  or  time  of  the  day ;  there  is  nothing 
by  which  it  can  be  implied  that  the  pauper 
should  be  at  liberty,  and  that  tlie  master 
could  not  command  her  services  at  any 

(3)  STem  Rep,  379. 

(4;  S  B.  &  C.  114i  s.e.  3D.  &  R.  330. 


time,  durii^  the  four  years  fid*  wludi  die 
enticed  to  serve. 

Mr.  Justice  LiUUdale. — The  lurii^  re- 
quired by  law.  is  of  soch  a  nature  u  will 
establish  the  relation  of  master  sad  servut 
during  the  whole  time  of  the  service  uoder 
it.  I'his  strictly  subsists  in  die  cue  of 
domestic  servants,  but  in  factorits,  it  a 
usiudly  not  so,  for  the  OHitiact  genenlly  ii 
to  work  for  so  many  hours,  and  then  the 
workman  is  to  be  at  liberty  for  the  rest  of 
the  day.  This  has  been  decided  to  be  sd 
exceptive  hiring,  and  I  think  that  the  IsviD 
this  respect  has  been  carried  to  the  utmoit 
length.  Here,  however,  there  is  a  psnics- 
lar  contract  by  which  the  pauper  undeitodt 
to  work  as  many  hours  as  the  muter  ni^ 
require,  because  the  statement  of  the  for«* 
man  was  only  private  information,  sod  the 
master  might,  had  he  thought  proper, 
any  time  have  varied  the  hours  for  work. 

Mr.  Justice  Parke. — What  passed  it  the 
lime  of  making  the  contract,  by  parol,  wu 
not  admissible  to  shew  what  tbe  contract 
was.  Substantially .  tbe  contract  vu  to 
obey  the  orders  of  tba  master,  during  ibe 
whwe  of  the  time  the  pauper  undertook  lo 
serve. 

Order  of  Stmou  fUtUL 


1829.    1  THB  KINO  V.  THE  INHABIT UTB 
Oct.  28.  3      OV  TAUMTON  ST.  JAMES. 

Poor  Lam — Hiring  and  Senw—H'*^ 
Utia-man. 

1.  at  the  time  of  entering  into  a  cot- 
tract  Jor  a  year^*  service,  a  mw&a-^Mm  don 
not  communicate  the  fact  of  A»  bemg  ta  ik 
wnUtia,  the  luring  for  a  year  mUnet  hi 
nfffiaentfor  the purpote  of  emftrmg  a*** 
tfement. 

2.  And  if  the  fact  be  commtmcaled,  t»i 
during  the  year  the  n^i«hwum  beetdUd  ad 
for  semice  m  the  militia : — Semble,  that  tk 
tenicefor  thai  year  wUl  not  be  tt^taentfir 
the  pnrpoee  of  eomferring  a  eetUemeid. 

Two  J ustices,  by  order,  removed  Willisai 
Greenslade  Palmer,  his  wife  and  cbQdren, 
from  TauntoD  St.  James  to  Milverton. 
The  Sessions,  on  appeal,  quashed  the  ordtfi 
subject  to  the  opinion  of  the  Court  upoi 
the  following 
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CASE. 

The  pauper  (aged  about  thirty-eight 
years,)  was  liviiq;  in  the  parish  of  Langford 
Budville,  ia  Somersetshire,  till  he  was 
about  seven  years  of  age,  when  he  was 
bound  appreittice  by  the  parisji  oflBcen  to 
Mr.  iohn  Loeke,  of  tbait  parisht  yeonira, 
and  served  him  in  that  pansh  till  he  (die 
pauper)  was  twenty-one  years  dd.  The 
pauper  then,  at  Lddy-day  1811,  hired  him- 
self as  a  servant  in  husbandry  for  a  year 
from  that  time  to  Mr.  Thomas  Handford, 
of  Milverton,  and  after  serving  him  there 
three  months,  having,  at  Christmas  pre- 
ceding, volanteered  into  the  local  militia, 
he  went  out  into  actual  service  for  three 
weeks,  and  then  returned  to  Mr.  Handford's 
service  (having  left  his  box  and  clothes 
there).  Thepauper  remained  in  Mr.  Hand- 
ford's  service  till  Lady-day  18 12,  and  then 
received  his  year's  wages,  after  deducting 
for  the  three  weeks  he  was  absent  in  the 
mOitia.  The  pauper's  agreement  with 
Mr.  Handford  was  for  a  year's  service  at 
the  wages  of  11^  and  his  board  and  lodgw 
ing,  &o.  T-he-  pauper  did  not  tell  Mr. 
Handftn^,  when  he  first  bargained  witli 
him,  that  he  was  jil  the  militia,  but  told  him ' 
a  week  or  tvtfi  afterwards ;  and  he,  Mr. 
Handford,  said,  that  it  did  not  signify,  for 
the  pauper  could,  at  the  end  of  the  year, 
deduct  for  the  time  he  was  absent 

Afr;  Rogtra  and  Mt.  Btr«i  in  support  of 
the  order  of  Sessibns.— The  case  of  Tke 
Kingt.  Holstportky  (1)  is  an  authority  in 
point.  The  judgment  there  shews,  that  a 
setdement  cannot  be  acquired  by  a  person 
sinmted  as  (be  pauper  was,  niriess  two  fatits 
ctMiCffT'C  first,  that,  at  the.time  the  contnct 
t&r  hiriiq;  ia  made,  the  muter  be  informed 
thai  die  intended  servant  is  liable  to  be 
called  diit  to  serve  in  the  militia ;  secondly, 
that  the  servant  be  not,  in  point  of  f^t,  so 
caHed  cmt.  Neither  of  those  essential  fkcts 
appMirs  in  die  present  case ;  for  no  com- 
munication was  made  to  the  master,  and 
the  senmnt  was  called  oat  for  actual  ser- 
vice. The  judgment  of  Mr.  Justice  Hol- 
royd  clearly  lays  down,  that  both  facuare 
necessary ;  tbe  first  especidly,  because  the 
servant  is  not  in  a  conditioni  to  make  an 
abs^nte  contract,  which  he  pRMfessea  todo' 
by  concealing  the  cireufutaDce  of  his  beii^ 

(1)  BB^kCtaSiS  Law  J.  Mag. Cues.  «t. 


liable  to  be  called  out  for  tbe  militia.  The 
fact  of  the  communication  being  made  to 
themasterafterwards,  cannot  alter  the  case, 
because  the  contract  was  already  made; 
or,  if  the  contract  should  be  considered  as 
nnde  at  the  time  the  communication  was 
made,  tbe  contract  was  not  to  serve  for  a 
year:  The  Kingy.  Salgrave  (Ji)  ;  The  King 
v.  Rmthall  (3).  In  the  latter  case  Lord  El- 
lenborough  says,  "  Upon  the  furst  point,  if 
the  Justices  bitid  found  as  a  &ct,  from  what 
time  tbe  hiring  commenced,  the  case  would 
have  been  clear ;  but,  as  they  have  not  done 
so,  we  must  draw  the  inference  from  the 
facts  stated."  But,  even  if  the  contract  had 
been  sufficient,  as  there  was  no  continuing 
service,  there  is  not  eiiongh  to  gain  a  set- 
tlement. This  is  borne  out  by  the  opinion 
of  Mr.  Justice  Bayley,  in  the  ease  of  Tht 
King  V.  HoUworOttf.  Reliance  will  be 
placed  by  the  other  side  upon  the  cases  of 
Rex  V.  fVmckcombe  (4)  and  Rex  v.  Wester^ 
Uigh{6)i  battbese  cases  were  disapproved 
of  in  Rex  v.  Beaulieu  (6).  The  interval 
which  occurred  while  tbe  pauper  was  serv- 
ing in  the  militia,  cannot  be  considered  as 
having  been  dispensed  with  by  the  master, 
foi-  he  could  not  be  said  to  disprase  with 
tbM  which  he  had  no  power  to  retain.  The 
potrer  of  government  was  paramount  to 
that  of  the  master.  A  distinction  will  be 
aMenipted  to  be  drawn  between  a  liability 
to  serve  in  the  general  and  a  liabdity  to 
serve .  rn.  the  .local  militia ;  bat  tbe  CTonrt 
win  see  that  the  distinction  cannot  be  sus- 
tained. 

Afr.  frirand  Mr.  FoUelt,  cootr^.— The 
facte  of  this  case  so^ly  two  answers  to 
the  case  of  Mem  v.  HoUwrthy : — First, 
tbnrA  is.  a  diatinetian  between  the  general 
anil  tfafr  local  niilida«  Seeoudly,  the  con- 
vismtiont  which  todt  fdaee  after  tbe  painter 
hadentereddie  service,  made  the  contract 
an  indefinite  one,  and,  consequently,  Uie 
biTiDg  was  yearJy.  The  actual  calling  omt 
of  the  pauper  to  serve,  makes  no  difTerenee, 
because  the  casee  of  Rex  v.  Wiitekoomb 
and  Rex  V.  ffeaterleigh  are  good  law. 
The  contract  was  made  in  181 L  The 
pmper  liad  volunteered  at  the  previons 

(<)  »  Tann  Ri>p.  376. 

(3)  7  Ewt,  471. 

(4)  Doug.  391. 
(.5)  Burr.  S.C.  753. 

(6)  3Maul.&Selw.S29. 
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Christmas ;  and  the  law.  which  existed  at 
that  time,  must  be  considered  for  the  pur- 
pose of  the  present  point.  The  act  then 
in  force  was  the  48  Geo.  3.  c.  1 1 1 ;  and  the 
sections  15  and  24  are  the  material  ones. 
The  1 5th  section  provides,  that  no  service 
under  that  act  shall,  in  any  manner,  affect 
any  contract  of  service ;  nor  shall  any  ser- 
vic»  under  that  act  be  considered  as  an 
absence  from  service  under  any  contract  to 
serve.  The  statute  is  prospective.  The 
balloting  is  prospective.  The  object'  of 
the  act  was  general  and  prospective.  To 
shew  tlut  the  act  did  not  mean  to  refer 
merely  to  contvacts  ousting  at  the  time*  the 
42  Geo.  8,  c.  90.  8.61.  may  be  referred  to. 
There  the  words  are  limited  to  existing  con- 
tracts ;  the  object  of  the  act  was  to  raise  a 
local  forcei  preserving  to  the  members  of  it 
all  their  civil  rights.  Upon  the  second 
point,  it  is  to  be  taken  that  the  mention 
made  by  the  pauper  afterwards  of  his  situ- 
ation with  regard  to  the  militia ;  and  the 
fact  of  that  beii^  agreed  to  by  the  matter, 
made  the  cootnct  a  good  oonditioiud 
tract. 

Mr,  Jtutice  Baylejf, — Thii  case  depends 
not  merely  upon  the  statutes  relatii^  to  the 
militia,  but  upon  a  conuderattmialaoc^  die 
statute  of  William  and  Mary,  whidi  esta* 
bli^ed  this  species  of  settlement.  There 
must  be  a  good  hiring  for  a  year ;  and 
there  must  be  a  year's  service.  In  order  to 
there  being  a  good  hiring,  the  party  must  be 
suijttri*,  and  able  to  contract  to  serve  for  a 
year.  A  soldier  is  held  to  be  not  tui  juris 
for  such  a  purpose  aa  this ;  and,  thereforet 
1  think,  no  settlement  was  gained  by  this 
service.  The  case  of  The  King  v.  Holt* 
worthy  decides,  that  where  a  party  ia  liable 
to  be  called  upon  to  serve  as  a  aoldiert  and 
conceals  that  fact,  and  profbaaea  to  enter 
into  a  contract  nncondttioBmlly  to  lerre,  his 
concealment  of  the  fact  is  the  aame  in  eflfect 
as  if  he  had  not  entered  into  any  contract 
at  all : — that  case,  therefore,  ap[^s  exactly 
to  the  present,  unless  the  48  Geo.  3.  c.  11 1 . 
varies  it.  But,  I  think,  the  words  in  that 
act  apply  only  to  existing  contracts— to 
contracts  which  existed  at  the  time  of  the 
ballot ;  that  they  were  not  intended  to  be 
prospective,  I  have  no  doubt,  for  the  same 
words  are  used  in  subsequent  acts,  panieu* 
larly  the  St  Geo.  3.  c.  SB.  It  is  most  desir- 


able that  acts  of  parliunent  made  m  pm 
malerid  be  construed  nniformly;  and,  1 
think,  that,  according  to  the  true  construc- 
tion, tlie  latter  acts  furnish  an  expoaitioo  of 
the  meaning  of  the  former  one.  Come- 
quently,  in  my  opinion,  the  act  of  the  4S 
Geo.  S.  applies  only  to  existing  contracts. 
The  service  in  this  case  may  be  taken  to  be 
good ;  but  was  the  contract  good  t  I  thii^ 
not.  The  panper  was  not  lut  jurit  to  eon* 
tract ;  and  concealing  the  fact  which  pUoed 
him  under  a  disability  to  enter  into  any  but 
a  quali6ed  contra^  he  professed  to  enter 
into  an  unqualified  one.  I  am,  tberefbr^ 
of  opinion,  that  there  waa  no  giiod  birii^ 
and  that  the  order  of  Sessions  shoald  be 
confirmed. 

Mr.  JuMtice  Ltttledale. — ;I  am  of  the  same 
opinion.  I  think  the  concealment  of  the  im- 
portant fact  in  question  destroyed  the  hiri^. 
There  ia  a  moral  principle  in  Uw,  that 
when  a  man  enters  into  a  contract  with 
another,  and  undertakes  to  perfwrn  a  pai^ 
ticular  service,  he  holds  out  to  the  person 
with  whom  he  is  contracting,  that  he  is  com- 
petent to  enter  into  audi  a  contract.  I 
think,  we  should  not  lose  sight  of  that  pris- 
ciple  in  conatmiDg  aeu  of  parliament  for  a 

Furpose  like  the  presniL  So  applying  it, 
think  the  act  of  48  Geo.  8.  was  intended 
to  apply  only  to  contracts  then  existing,  sad 
to  relieve  persona  who  had  entered  into 
them,  being  competent  at  the  time  to  do 
so.  The  expression  in  the  act  is,  shall  not 
*'  make  void"  any  contract.  The  words 
alone,  considering  thesubject- matter,  would, 
I  think,  bear  this  meaning;  but  if  th^ 
were  of  themselves  ambiguous,  I  think  the 
general  principle  I  have  mentioned,  whca 
called  in  aid,  removes  the  amb^m'^.  The 
act  of  the  5S  Geo.  3.  (a  subsequent  HaUdi 
Act,  lo  which  my  Brother  Bayley  has  re- 
ferred,) confirms  this  view  of  the  case ;  and  I 
concur  in  opinion  with  him  for  tha  reaaoM 
he  faaa  given.  I  thinki  therefere»  that  there 
was  no  good  hiring. 

Mr.  Juitice  Parke. — The  questiim  n  this 
case  becomes,  I  think,  reduced  to  oae 
point — was  there  a  legal  hirii^?  There 
may  have  been  a  sufficient  service ;  bat,  I 
think,  there  was  no  legal  hirii^.  The  con- 
versation which  took  place  subaequeotly, 
cannot  be  considered,  as  of  itself  evideoee 
of  a  legal  hiri^  at  that  thne ;  for  it  wonU 
be  ine^taal  wt  the  purpoae,  inasmodi  m 
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it  wlw  for  lei8  than  a  year,  and  conditional, 
and  the  condition  failed.  The  first  hiring 
was  bad  on  the  authority  of  the  case  of 
The  King  v.  Holsworlky,  The  pauper  was 
not  sMjuri*  at  the  time,  and  he  concealed 
the  fact  irhidi  placed  htm  under  the  lefoX 
diaability ;  that  casct  therefore,  decidea  uie 
present  question,  unlesa  the  present  cbm  ib 
distinguishable  by  reason  of  the  48  Geo.  S, 
Then,  does  that  make  any  difference  7  I 
think  it  does  not.  The  prorisions  in  sec- 
tions  15  and  24  appear  to  me  confined  to 
existing  contracts;  I  think  too,  that  a 
volunteer  is  not  within  the  meaning  of  those 
sections  ;  but  it  is  not  necessary  at  present 
to  decide  that  question.  The  act  prevents 
the  avoiding  of  existing  contracts  even  by 
agreement  between  the  parties,  that,  in  the 
case  provided  for,  they  ikaU  be  void.  But 
here  the  pauper  had  no  power  to  make  a 
contract.  There  wm  therefore  no  l«al 
hiring;  and  conaeqnently  the  service  cud 
not  confer  a  settlement 

Oritr  ^  Sunau  eoi^inud. 


1829.  7  THBKlltO  V.  THB  lltHABITAKTS 
Oct.  29.  3    or  BODETON-UrOH-DUHmOU. 

Poor  Lawi — Apprentiee — iSItomp. 

1.  A  mm  wof  paid  to  the  matter  upon  the 
exeeutiom  of  an  indenture  o/*  apprentteeMl^, 
btU  U  mu  agreed  by  the  mother  of  the  ap- 
jmiUMV  thiU  tomelMtgrnaretkonidbegmens 
md  only  the  earn  aetnalfy  pmd  at  the  tfaw 
MM  meerted  m  the  indenture  at  the  eontide' 
rtUion,  The  mother  afieneardt  paid  tht 
master  a  furiher  turn  :  but  neither  her  hut- 
band  nor  the  appreraiee  kneie  the  Jaet  of  the 
agreement,  or  that  of  the  payment  of  the  ad- 
ditional turn.  The  ttamp  affixed  nmUd  have 
been  st^Seient  if  the  additional  turn  had  been 
met^ioned : — Heid,  that  under  thete  ctrmm- 
tfamces,  the  indenture  wat  not  void  for  want 
of  the  huertion  of  the  true  eontideration. 

2.  Whether,  in  general^  the  not  inserting 
the  true  eontideration,  aUhough  the  ttamp  ee 
sa^Edmf  to  eoter  U  y'inmUdt  woiM  wi^ate 
the  indenture — qmre. 

Two  Jwdnes,  1^  order,  removed  Henrj 
Webb,  his  wife  and  diildren,  from  Stretton- 
-vpon-Dunsmore,  to  Bourton-npon-Duns- 
SKm.   The  Senion%  «i  appeal,  confimwd 


the  order,  snt^ect  to  tbe  i^inimi  of  the 
Court  upon  tbe  folio  wing 

CASE. 

Tbe  appellants  admitted  a  prmd  foot 
settlement  by  birth  in  their  pariah,  and  then 
proved  that  tbe  pauper  had  served,  more 
than  forty  days  in  a  third  parish,  under  an 
indenture  of  ^prenticeabipt  bearmg  date 
26th  of  April  1813. 

This  indenture,  the  respondents  contend- 
ed,  was  void  upon  the  following  evidence: 
The  mother  of  the  pauper,  who  was  an  il- 
legitimate child,  was  directed  by  her  hus- 
band, who  was  not  the  fiither  of  Ae  child,  to 
give  a  premium  of  10/.  and  no  more. 
The  master  required  tOL  ;  this  amount  the- 
mother  refnsed  to  give ;  but  came  to  ■ 

Srivate  understanding  with  the  master,  that 
D  shovld  receive  something  in  addition  to 
tbe  lOLi  bat  what  partiovlar  sum  did  not 
appm.  It  was  atoo  ^;raed  that  tbe  sum 
of  only  should  be  inserted  in  the  in- 
doiture,  which  was  accordingly  done.  The 
stei^ther  paid  the  premium  of  10^,  and 
the  mother  paid  the  fiirther  sum  of  two  and 
a  half  guineas.  Neither  the  aj^rentioe  nor 
tbe  stepfather  were  privy  to  the  under- 
standing above  mentioned,  and  never  knew 
that  a  greater  sum  than  lOL  had  been  paid; 
bat  the  master  was  not  aware  that  tbe 
agreement  by  the  mother  to  give  more  than 
the  lOi.  was  without  tbe  autbini^  or  pri* 
vity  of  ber  bnaband.  Tbe  indentwe  bore 
tbe  proper  stamp,  for  any  aura  notexceed- 
ii^  sot  The  question  for  tbe  <q^on  of 
the  Court  waa,  wbedier  or  not  the  pauper 
was  settled  in  tbe  iq|>pdlant  paridi. 

Afr.  fyUte,  in  support  of  the  order  of  Ses- 
sions.—Tbe  question  is,  whether  tbe  true 
consideration  was  stated  in  the  indenture,  in 
oompliance  with  the  statutes  8  Anne,  c.  9. 
and  48  Geo.  S.  c  149.  The  foraaer  statute 
remains  unrepealed  as  to  the  r^alations ; 
though  the  amount  of  duty  is  altered  by  the 
latter  ;  the  case  will  therefore  turn  entirely 
npon  the  former  statute.  (See  the  statutes, 
and  the  cases  thereon  collected  in  Chittjfe 
Statuttt,  tit.  "  Stamps,"  p.  989.)  Tbe  aee- 
tions  85,  86,  and  89,  among  various  regu- 
lations, expressly  direct,  tint  tbe  full  sum 
of  money  given  aball  be  inserted  in  tbe 
indenture.  That  provisioo  baa  not  beeo 
complied  with  ;  and  therefore  no  settle- 
ment can  have  been  gained  by  the  aerviee 
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undet  the  htdentare.  It  is  contended  by 
the  other  side,  that  the  extra  pByracnt,  hiv- 
ing been  made  after  the  indenture  was  exe- 
cuted, could  not  have  been  inserted ;  and 
it  will  also  be  urged  that  the  i^reenwnt  to 
pay  more  than  was  mentioned  in  the  inden- 
ture, was  void  by  reason  that  it  was  made 
by  a  married  woman.  But  these  reasons 
do  Dot  answer  the  fact,  that  more  was  paid 
than  was  mentioned  in  the  indenture.  Nor 
are  the  reasons  themselves  iiree  from  ial- 
lacy,  when  they  come  to  be  examined.  The 
statute  throws  upon  the  master,  the  onus 
of  iaserth)g  the  tnie  consideration.  He 
must  menUoD  all  thsit  he  takes  as  the  mov- 
ing oonsiderataon.  or  induoeraent.  If  be 
states  his  sole  iaduAement  to  be  so  muchf 
when  he  bad,  ia  faett  an  addition^  inducfr- 
ment  of  ao  wMhi  he  is  guilty  of  a  fnmd» 
even  though  the  latter  indueement  were 
groundlest.  If  the  master  were  sued  for 
the  penalty,  would  his  subsequent  discovery 
that  he  could  not  have  enforced  the  agree- 
ment for  the  additional  stun,  be  a  defence 
to  the  faiformetion  ?  Again,  by  the  4'3rd  sec- 
tion, the  parties  may  be  required  to  makt 
oath  as  to  the  true  consideration.  If  t&e 
master  had  made  oath  on  this  odcasion,  and' 
had  concealed  the  fact  of  the  agreement  for 
the  additional  eonsid«»tioi^  and  he  werc-tO^ 
be  indicted  for  perjury,  would  it  be  an 
awner  to  the  indictment  that  be  had  sub- 
aequently  discovered  that  he  coidd  not  en- 
feroe  the  fraudulent  agreenaBt?  fiat  here,- 
in  point  of  fact,  the  ^^ment  was  per-, 
formed ;  and  It  stands  Uierefore  As  a  ^ain, 
fact,  that  the  express  provisions -of  the  act, 
in  respect. df  the  consideration,  have  been 
vM^ied. 

MuJuttiat  Bii^y*^lt  seems  to  roe,  that, 
,  under  the  droumstances,  the  indenture  was 
not  void,  aad  consequently,  that  the  service 
under  it  conferred  a  aettlemeDU.  Oidy  \0i. 
were  paid  viitea.  the  indenture  was  exocuMd,, 
and  thalsum  wasmentiooied  ua  theindentureJ 
Tliere  was  a  promise  made,  however,  attb» 
time,  that  the  master  should  reoave  aoroe-. 
thing  in  addition ;  but  was-  not  that  pro-> 
mise  entirely  void  ?  Undoubtedly,  it  wnu 
Gould  nbt  Abe  mother  have  Tacorend  hn^ 
firom  the  master  the  extra  money  in  an  ac- 
tion for  money  bad  an^  received  7  I  aaa 
of  (^nion,  that  she  could.  Thdre  was^ 
therefore,  no  biodmg  agreement  for  more ; 


it  was  all  voluntary,  and  there  was  no  find 
upon  the  Stamp  Act ;  ibr  the  atamp  woeld 
have  been  the  same  on  die  larger  som,  as 
on  the  102. 
The  other  Judges  omcarr^ 

Oritr  of  Sh^iu  qwM. 


1829.      ^THE  KIMO  V,  THX  IHHjkBITaxn 
Oct.  80.    }      01  ASBrULD-CDIC-THOmn. 

Poor  Law*— Tenement — ViiAk  mjer  S9 
Oeo.  3.  c.  50. 

The  actual  valne  ^  ike  UHnnad  it  imim- 
terkUy  mth  rt/erence  to  the  act  of  59  Oeo,  Si 
c,  £0,  iftki  takhig,  ^.  he  bonft  fide. 

Two  Justices,  by  order,  reitaoved  WiUiam 
Markin  Miller,  his  wife  and  children,  from 
Snape  to  Ashfield-cum-Tborpe ;  both  m 
the  county  of  Sussex.  The  Sessions,  on 
appeal,  confirmed  the  order,  subject  to  the 
o^ioB  ai  the  Court  «i  foUowing 

CASE. 

The  pauper,  who  was  previously  a  settled 
iahalHtant :  of  AshGeld-eum-Thorpe,  (after 
tjbie.  p«esing  of  the  59  Geo.  5.  c.  50 ;  aad 
before  that  of  the  6  Geo.  4.  c.  57.)  hired  a 
house  and  land  for  one  whole  year,  in  the 
parish,  of  Snape,  et  a  tent  exceeding  10^ ; 
which  he  -bmidfiie  held  and  oceupwd,  aad 
paid  r«nt  for  man  dian  a  year ;  iboi^  at 
the  tbae  the  value  of  the-bwding  aad  oeea- 
paiion  was  proved,  and  fouad  by  the  Sea- 
sicftis  0  <be  under  lOL  A  year. 
■  The  questton  for  the  opinion  of  the  Court, 
was;,  whether  tlie  pauper,  uadw  the  cireuas- 
staneesi  gained  a  sattlenwot  in  Snape* 
.  Mr.  Brodriekt  'w  support  of  the  order  of 
Sessions. — Accordmgto  the  59  Geo.  fl.  the 
tenement  must  be  worth  IQt,  a  year. 
.  [Mr.  Jiutke  PMrH.-^yiM  it  wi  dwob- 
je«t  of  the  act  taieaiolude  nice  quMUeaa  «f 
value  ?  if  the  valine  veM  very  mtoli  bcknv 
lOA,  fraud  might  be  jaforred  j  but  hare. the 
eaaa  ia  bonrf  JMr>]  .  .. 

If  that  was  the  ol^eet  of  tha  kgishwwt 
they  have  not  effected  it  by;  the  wflfds  (bey 
have  used.  It  may  be  admitted,  that  tbe 
party.  wht^MteJta  toshewaaettW^wMSer 
this  act)  is  not  bound  to  pp>ve  the  valtto  fa 
the  ,  first  instaaca ;  bi|t,  the  ii|Mesli#o  ii^ 
whether  the  legisUkujre  iMaiided.by  ihat 
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act  to  exc'ude  the  question  of  value  alto- 
gether. It  is  to  be  inferredt  that  they  did 
not  mean  Co  exclude  it ;  but  that,  aeeing  the 
propriety  of  doing  so,  they*  by  the  act  of 
6  Geo.  4,  used  words  to  effect  that  object. 
There  is  no  reason  to  suppose  tliai  they 
were  omitted  by  mistake  in  the  59  Geo.  8. 
They  have  therefore  put  their  own  coi^ 
atruciion  upon  the  59  Geo,  3. 

Mr.  Juiliee  Ba^Ujf, — I  think  the  qus»> 
tion  of  value  is  immaterial,  under  the  59 
Geo.  3,  provided  the  case  be  bond  fde  in 
%  its  circnnutanoes.  The  words  in  the  6th 
Geo.  4.  were,  no  doubt,  used  for  the  pur- 
pose of  greater  caution. 

The  other  Judges  concurred. 

Order  of  Sessions  fwsked. 


18^9^   \  TBB  Korae.  tsb  xitbabitahtii 

Nov.  14.  3  Of  KDXBT. 

Poor  Lans — SettlemetU  by  Hiring  and 
Service. 

To  ohta'm  a  seUkment  by  hiring  and  ser- 
vice far  a  year,  »kere  the  year  contists 
366  </ay(,  as  in  Uap-year,  smch  hiriag  and 
service  must  be  for  that  number  of  days. 

Where  a  pauper  tvas  hired  /or  a  year  on 
the  IZih  »f  May  1810,  and  served  uniil  the 
Wth  of  May  \%'Z0,  which  was  leap-year^ 
mhen,  wishing  to  visit  his  friends  fifteen  miles 
distant,  and  to  Mend  some  statutes  on  t/te 
lith  of  May  on  the  way  there,  and  to  avoid 
returning  to  his  master,  he  obtained  his  hum* 
ter's  permission  to  go  alU>gether,  and  was 
paid  hi*  wages  up  to  the  1 1th,  a  part  being 
dednctedfar  the  time  he  hadto  serve;  andks 
ele^  al  hit  meulei^t  hotue  that  night,  and 
amtted  on  the  wiornmg  of  the  l&th ; — it  was 
held,  that  he  obtmnedw  seUlanetU  by  nrtne 
^  such  hiring  and  sermce. 

Two  Justices,  by  order,  removed  Robert 
Farmery,  his  wife  and  children,from  Roxby 
to  WintertoD,  in  the  county  of  Lincoln. 
The  Sessions,  on  appeal,  quashed  the  order, 
antgect  to  the  opinioo  (tf  the  Court  on  the 
following— 

CASE. 

The  pauper,  Robert  Farmery,  being  m* 
married  and  without  children,  was  hired 
before  oldMay-day  1819,(13thof  May.)lo 
servfi  Junes  Banatt  in  the  i^peUut  pariabi 


from  the  said  old  May-day  to  old  May-day 
1320,  as  a  servant  in  husbandry,  at  16i. 
wages.  The  pauper  served  Barratt  in  the  ap.- 
pelhrnt  parish  until  the  llih  of  May  1620, 
when,  wishing  to  visit  his  friends  6Aeen 
miles  distant)  and  to  attend  some  statutes 
on  the  leth  of  May  on  the  way  there^ 
and  avoid  returning  back  to  his  rasster,  he 
nqiiessed  his  master's  permission  to  go  for 
altogether,  and  thty  settled  the  pauper's 
wuea,  and  part  was  deducted  for  the  time 
jbelwd  to  aemu  The  pauper  slept  at  his 
maater's  houae*  with  his  peraaisaion,  on  the 
evenii^  of  the  1 1th  of  May,  and  faally  left 
hia  master  on  the  13th  (1820  leap- 
year).  The  Court  of  Quarter  Sessions  con- 
sidered this,  aa  a  disaolution  of  the  om- 
tract. 

JIfr.  N..  R.  Clarke,  in  support  of  the 
order  of  Sessions. — The  Sessions,  upon  the 
&ots  stated,  have  come  to  a  right  condu- 
aioD*  The  pauper  was  hired  for  a  year, 
and  was  bonnd  to  serve  during  the  whole  of 
the  year,  consisting  of  three  hundred  and 
sixty-six  days.  The  question,  whediw 
there  wss  a  dissolution  of  the  contract,  de- 
pends upon  the  rule  laid  down  by  Lord  EI- 
lenhorough  in  The  King  t.  Rttsh^  namely, 
whether  the  master  afterwards  had  the 
power  of  compeUing  a  continuance  of  the 
pauper's  service.  It  is  clear  he  could  not 
here  have  compelled  the  pauper  to  serve 
him,  as  he  paid  him  his  wages,  and  the  pau- 
per, as  is  stated' in  the  caae,  **left  alto- 
gether." 

Mr,  Palersonvad  Mr.  1Vkiiehursl,eoDitim 
This  was  a  good  service  for  a  year.  In  Rex 
V,  I//ivr«(oiie(l),  a  party  who  had  contract- 
ed to  serve  from  Whitsuntide  to  Whitsiut- 
tide,  but  who  did  not  serve  the  whole  of 
that  period,  was  held  to  have  gained  a  set- 
tlement. ^ 

[Mr,  /ustiee  Baytey. — ^The  service  then 
was  for  more  than  365  days,  and  there  was 
no  question  about  leap-year.] 

In  Rex  V.  Ackley  (2),  it  was  held,  that  a 
hiring  three  days  after  Michaelmas  till  the 
Michaelmas  following  in  leap-year,  and  a 
service  till  after  the  Michaelmas-day  fol- 
lowing, making  965  days,  did  not  give  a 
settlement ;  but  the  Court  seemed  in  their 
decision  to  hold,  that  although  the  Idring 
most  he  strictly  for  a  year,  it  was  not  ne- 

1)  r  Tsrm  Rsp.  564. 
t)  3Tnni  Bap.S50. 
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cessary  that  there  should  always  in  fact  be 
a  Mcrvice  for  that  period.  Upon  the  other 
point,  it  may  be  contended  that  there  was  no 
aissolntion  of  the  contract :  Rex  v.  Potter 
Heigham{S),  Atalleventathecootract  waa 
not  dissolved  until  the  morning  <^  thelSlh 
of  May,  when  the  pauper  left  his  maater's 
house.  ' 

Lord  Tenterden. — The  question  whether 
there  was  a  dissolution  of  the  contract,  or  a 
dispensation  of  the  service,  was  a  question 
peculiarly  for  the  Court  of  Quarter  Sessions, 
and  is  not  for  our  consideration.  They 
have  considered  that  there  was  such  a  dia- 
•olution,  and  they  having  come  to  that  opi- 
nion, we  must  conform  to  it,  although  we 
might  think  it  wrong ;  which  I  certainly  do 
not.  Upon  the  point  relative  to  the  year's 
■ervice,  1  tlunk  this  year  waa  a  year  of  866 
days. 

Mr,  Jmliee  Sayle^.—The  statute  94  G.2. 
e.  5t.  s.  2.  decides  the  question  as  to  the 
year,  since  it  is  enacted  that  leap-year  shall 
oonant  of  S66  days  (4). 

Order  of  Se$»ioiu  eonfimud. 


1889.  )  THB  KIHO  V.  THB  IMHABITAMTS 
Nov.  14.'^  OV  WILLOVOHBY-CUH-SLOOTHBT. 

Poor  Lam—Settlement  bjf  Eetale. 

* 

Where  a  parcel  of  land,  and  two  unfitiiked 
dmUmg-himses  »ere  conveyed  to  the  woof  a 
pauper's  mother  for  Ufe^  or  during  nubw- 
hood't  remainder  to  the  use  of  the  pauper  in 
fee,  the  consideration  being  a  turn  of  money 
nrhich  the  pauper  had  be/ore  settled  upon  hit 
mother  for  life  or  during  nidonthood,  the 
principai  afler  death  to  be  paid  to  himtelf ; 
and  the  pauper  entered  upon  one  of  the  houue 
«  at  the  time  of  the  execution  of  the  conveyance, 
and  tubse^enlly,  by  the  permission  of  his 
mother,  oUtmed  possession  of  the  othert  and 
the  land,  and  let  them,  and  received  the  rent 
himtelf,  and  aftemardt  sold  the  premises,  hie 
mother  being  a  party  to  the  deed,  but  he  re- 
ceiving, and  not  aeeoiaUimg  to  her  for  the 

(3)  Burr.  8.  C.  690.  , 

(4)  Tb«  qoeitioa  bmnised  wm  d«ekled  in  R«z 
«.  Wonuinghftll,  6  M.  ft  S.  S50,  wban  it  was  held, 
tb&t  ft  luring  OD  tbe  IStli  of  October  1807,  to  serte 
till  the  11th  of  October  foUowing,  and  serriee  aDtO 
Oat  d^,  WM  not  lofliGient  to  confer  ■  iettlnpent, 
•kbooch  tiM  jMr  1806  WM  kap-Twu. 


iCTED  WITH 

pvrehase-money, — if  ntas  held  thU  he  ehleined 
mo  settlement  in  the  parish  where  the  pnswes 
Nwre  sUmte,  matmuch  at  he  had  no  pnseid 
right  qfpotieetion,  astd  no  fmkold  imterett. 

Two  Justices,  by  order,  removed  W3- 
liun  Stokes,  and  his  family,  from  Huttoft 
to  Willoughby-cum-Sloothby,  in  tbe  county 
of  Lincoln.  The  Sessions,  on  appeal,  cod- 
firmed  the  order  ;  subject  to  the  opinioQ  of 
the  Court  on  the  foUowii^ 

CASE. 

The  pauper,  William  Stokes,  being  set- ' 
tied  in  the  appellant  parish,  afterwards,  by 
indentures  of  lease  and  releaaei  dated  the 
19tfa  and  20tb  of  May  1825,  in  eonaiderft- 
tioa  of  105/.,JohnNeale  convCTed  a  parcel 
of  land,  and  two  unfinished  dwwinj^boasea, 
ntnate  in  tbe  respondent  parish,  to  die  nae 
of  Elisabeth  Stokes,  for  life  or  widowhood; 
remainder  to  the  use  of  the  pauper,  William 
Stokes,  in  fee.  Tbe  105^  was  money 
which  had  been  bequeathed  by  the  father 
of  the  pauper  to  him  absolutely ;  and  the 
interest  of  which,  the  pauper  had  subse- 
quently by  his  deed,  in  consideration  of 
natural  love  and  affection,  and  10«.,  settled 
upon  his  mother  for  life,  or  during  widow- 
hood ;  the  principal,  after  her  death,  to  be 
paid  to  himself.  A  further  sun  of  SOL 
was  expended  by  the  pauper,  after  the  exe- 
cution of  the  conveyance,  in  finishing  the 
dwelling-houses,  which  siun  had  been  be- 
queathed by  the  pauper's  father  to  truatecs, 
in  trust  to  pay  the  interest  to  the  wiilow 
during  her  life  or  widowhood,  and  tbe  prin- 
cipal, after  her  decease  or  marriage,  to  tbe 
pauper.  The  pauper  paid  the  inters  of 
the  105/,  to  the  trustee;  and  tlie  trustee 
paid  it  over  to  the  mother.  The' pauper 
entered  upon  one  of  the  houses,  and  part  of 
the  land,  at  the  time  of  the  execution  of  the 
conveyance.  The  mother  let  the  other 
hmiae,  and  remainder  of  tbe  land,  for  the 
space  of  ona  year  after  tbe  execution  of  Ae 
conveyuce,  at  tbeexpinitioaof  wluch  year, 
tbe  mother  tdd  tbe  pauper,  ahe  would  de- 
liver up  all  the  premises  to  him,  and  ^ac 
he  might  do  as  be  liked  with  them.  Tbe 
pauper  then  entered  into  poasesaion  of  the 
other  house  uid  land ;  let  it,  and  received 
the  rent  himself,  and  never  accounted  ibr  it 
to  his  mother,  and  continued  to  occupy  the 
aune  bouse  be  had  previoualj  oecii^icd» 
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on^  both  «rm  idd  m*MBy  18S8,  ancl  «m- 
▼eyed  by  deed,  to  which  his  mother*  who 
rematned  a  widow,  was  a  party.  The  pau- 
per recdred  Uie  whole  of  the  purchase- 
money,  and  did  not  account  for  it  to  his 
mother :  they  both  jnned  in  the  receipt  to 
the  purchaser. 

Mr.iliderum,  in  support  of  the  order  of 
Sessicms. — The  only  question  is,  whether 
the  pauper  by  the  conveyance  of  Neale  took 
an  immediate  interest  in  possession  in  the 
house*  and  land,  which  were  the  subject  of 
that  conveyance.  It  is  clear,  that  his  right 
of  present  possession  would  take  effect  only 
on  the  death  or  second  marriage  of  hia 
mother.  The  words  of'  Lord  Kenyan  in 
JZcdc  w.  Eatmgtott(l)  determine  this  case. 
It  was  there  admitted,  that  unless  an  estate 
of  present  interest  was  conveyeil,  no  settle- 
ment was  gained  by  residing  in  the  parish 
wherein  the  estate  was  situate.  The  King 
V.  SlaplegToce{2),  and  T/ie  King  v.  Hough- 
ioti-le- Spring  (p\  may  be  cited,  as  adverse 
to  that  decision ;  but  the  principles  upon 
which  it  was  founded  were  recognized  and 
acted  upon  in  The  King  v.  Rmgtlead  (4). 
Another  point  was  made  at  the  Sessions, 
namely,  that  a  surrender  by  the  mother,  of 
her  interest,  might  be  presumed.  That  is 
not  stated  in  the  case,  but,  at  all  events, 
the  son  would  thereby  stand  only  in  the  si- 
tuation of  a  purchaser ;  and  as  no  estimate 
ean  be  made  of  the  value  of  the  mother's 
interest,  it  cannot  be  ascertained  whether 
the  estate  purchased  was  of  the  value  of  30/. 
so  as  to  satisfy  the  statute  0  Geo.  1.  c.  7. 

Mr.  Clinton,  and  Mr.  fVhkehurst,  contrik. 
The  decision  in  Hex  v.  Eatinglm  turned  on 
another  point  than  that  for  which  it  has 
been  cited;  and  there  was,  therefore,  no  rea- 
son for  disputing  the  assumption  of  Lord 
Kenyon,  that  an. estate  of  "present  inte- 
rest" akme  could  confer  a  settlement  by 
reason  of  reaidrace.  That  assumption, 
however,  waa  corrected  in  Rex  v.  Slapk' 
grooe,  which  decides  that  it  is  not  necessary 
the  pauper  should  have  a  right  of  present 
powessioD  at  the  time  when  he  resides. 

[il/r.  Justice  Bayletf. — In  that  case  there 
was  an  actual  belief  of  an  immediate  right, 
and  no  one  interfered.] 

(1)  4  Term  Rep.  181. 
(X)  «  Bsm.&Ald.5t7. 

(3)  1  E«M,  S47. 

(4)  9B.atC.StSjB.c.7  UwJoara.  U.C.104. 
Sum..  IMfk 


It  if  dw  aame  herei  stnee  the  panper  wai 
let  into  poaseesion  of  the  whole  of  the  pre- 
mises by  his  mother,  the  only  person  inte- 
rested in  resisting  his  right.  In  Rex  v. 
HougktoH-U'Sprviig,  the  pauper,  who  was 
the  owner  of  a  freehold  estate  which  he  had 
let  to  a  tenant,  was  held  entitled  to  a  settle- 
ment by  a  residence  thereon,  by  the  mere 
leave  and  licence  of  the  tenant.  If  the 
principle  be,  that  the  party  gains  a  settle- 
ment who  has  an  interest  to  reside  to  watch 
his  property,  the  pauper's  interest  in  the 
present  case  was  greater  than  that  of  a  re- 
versioner, after  an  estate  for  one  thousand 
yean*  aa  in  Rtx  t.  Hwghlon-le-Spring, 

Mr.  Justice Bojfley, — A  freeholder,  whose 
estate  is  in  lease,  is  not  what  the  law  calls  a 

reversioner ;  and  although  the  rent  may  be 
only  a  peppercorn,  you  cannot  make  a  dis- 
tinction between  a  nominal  and  a  real  rent. 
It  has  never  been  doubted  since  the  case  of 
Rex  V.  EtUington,  that  an  estate  in  remain- 
der waa  not  sufficient  to  confer  a  settle- 
ment. Rex  V.  Houghton- le- Spring,  and 
other  cases,  decide  that  the  estate  need  not 
be  in  the  owner's  actual  occupation,  where 
he  lias  a  freehold  interest.  But,  in  this  in- 
stance, the  aoa  of  Elisabeth  Stokes,  to 
whose  use  the  property  was  conveyed  for 
life,  never  lutd  a  freehold  estate. 

Mr.  Justice  Littledale. — It  appears  to  me 
that  tliis  question  was  decided  in  Rex  v. 
Ringslead. 

The  other  learned  Judges  concurred. 

Order  tjf  Sessiont  eonjirmed. 


1  829      3         ^^^^  KICHARD  BaOOKE 

\       DE  CAPXL  BEOOKE,  BABT. 

Poor  Rate— Amendment— Notice  to  Party  • 
omitted. 

Bg  the eoustruelioH  given  to  the  4lst  Oeo.  8. 
e.  SS.  a.  6,  the  person  nho  appeals  against  a 
poor  ratCf  on  the  ground  that  a  person  i$ 
omttcd  who  ought  to  be  rated,  is  bound  to 
give  notice  of  the  appeal  to  the  person  so 
omitted;  and  on  failure  of  proof  of  such 
notice,  tfte  Sessions  9re  not  bound  to  hear  the 
appeal,  but  may  confirm  the  rate. 

The  defendant  appealed  against  a  rate 
made  for  the  relief  of  tlw  parish  of  Cottmg- 
E 


SI- 
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ham,  in  the  county  of  Noribanipton.  The 
Sessions,  on  appeal,  confirmed  the  rate, 
subject  to  the  opuiion  of  the  Court  on  the 
iblloving 

CASE. 

There  are  one  hundred  and  forty  acres 
of  land,  called  Lord  Sondes'  Park,  within 
the  said  parish  of  Cottingham,  in  respect  of 
which  no  person  is  rated.  The  park  is  in 
the  occupation  of  Mr.  Peach,  as  tenant  to 
Lord  Sondes.  Evidence  was  offered,  on 
the  part  of  the  appellant,  to  prove  that,  at  the 
time  the  rate  was  made,  this  land  was  pro- 
fitably occupied,  for  the  purpose  of  calling 
upon  the  Court  to  quash  the  rate,  on  tbe 
ground  that  no  person  was  rated  in  respect 
of  iu  Tbe  evidence  was  objected  to  on 
the  part  of  the  respondents,  as  it  bad  not 
been  proved  that  notice  of  the  appeal  had 
been  served  on  Mr.  Peach  or  Lord  Sondes. 
Tbe  question  for  tbe  opinion  of  this  Court 
■was,  whether  or  not  the  evidence  ought  to 
have  been  admitted. 

Mr.  Denman  {Mr.  Homfray  and  Mr, 
McDonnell  were  with  him),  in  support  of 
the  order  of  Sessions. — ^The  Sessions  did 
right  in  refusing  to  hear  this  evidence. 
The  41  Geo.  3.  c.  23.  s.  6.  expressly  pro- 
Tides,  that  in  such  a  case  notice  of  the  ap- 
peal should  be  given,  not  only  to  the  parish 
officers,  but  to  the  parties  interested. 

(Here  he  was  stopped  by  the  Court,  who 
called  upon — ) 

Mr,  Miller^  contrd. — The  Sessions  ought 
to  have  heard  the  evidence,  and  tried 
the  appeal.  Tlie  17th  Geo.  2.  c.  88.  s.  6. 
gives  the  power  to  amend  a  rate  without 

Jiuashing.  It  provides,  that,  on  all  appeals 
irom  rates,  the  Justices  shall  amend  the 
same  in  such  manner  only  as  shall  be  neces- 
sary for  giving  relief,  without  altering  such 
rates  with  respect  to  the  persons  mentioned 
in  the  same ;  but  if,  upon  an  appeal  from 
the  whole  rate,  it  shall  be  found  necessary 
to  set  aside  the  same,  then  they  shall  order 
a  new  rate  to  be  made.  Under  this  statute 
it  is  necessary  to  give  notice  only  to  the 
churchwardens  and  overseers.  Upon  thia 
statute  it  was  at  firat  supposed,  that  in  ^ 
cases  where  an  alterefion  in  the  rate  wa« 
necessary,  by  ^dii^  the  name  of  a  person 
"  not  mentioned  -  in  the  same,"  the  Court 
was  bound  to  amend,  and  could  not  quash. 
And  npm  that  construction  of  the  act  were 


decided  tbe  cases  of  The  King  v.  ^ilMey(l), 
and  The  King  v.  Ringwood{%).  fiutupos 
looking  more  narrowly  into  the  act,  the 
Court  perceived  that  the  exceptioii  with  re- 
spect to  amending  the  rates  in  the  cates  of 
persons  naentioned  in  avnei  finadtd 
upon  the  justice  of  not  increasing  or  alu^ 
ing  the  qupt^  whidi  any  person  was.to  pay 
behind  his  backf  and  in  a  case  in  whicb  Ik 
would  have  ba4  no  app«aL  They  thought 
that  this,  as  a  question  of  justice,  ext^uetl 
more  strongly  to  peraons  whose  ohms 
were  not  in  the  rate,  and  whose  nuwi 
would  have  to  be  introduced  for  th«  fiiM 
time  ;  and,  accordingly,  they  held,  in  Ra 
v.Andwer{3),  that  where  a  persoo,  pot- 
sessed  of  rateable  property,  was  omitted 
altogether,  the  Sessions  ought  to  quasfa^aod 
not  to  amend  the  rate.  This  was  upon 
two  reasons :  first,  that  the  addition  would 
alter  tlie  quantum  which  every  other  penoo 
would  have  to  pay ;  and,  secoadly.  it 
would  be  rating  a  party  without  giving  bio 
any  opportunity  of  appeal.;  and  whidw  h- 
cording  to  the  opinion  of  Mr.Jwiice 
Ashurst,  in  delivering  the  jud^oneDt  ef  die 
Court  in  The  King  v.  Maddemi*),  k 
could  not  have  at  tbe  iollowing  Quarttr 
Sessions,  in  respect  of  a  rate  made  as  to 
him  at  the  preceding  Sessions.  This  wir 
confirmed  by  the  case  of  The  K'mg  v.  Dar- 
lington (5),  in  which  it  waa  decided,  that 
where  a  person  who  ought  to  be  rated  mi 
altogether  omitted  in  the  rate,  tbe  rate 
should  be  quashed.  Then  the  41st  Geo.  S, 
upon  which  reliance  is  placed  by  the  crtber 
aide,  provided,  that  notice  should  be  given 
to  the  persons  interested ;  but  it  does  Ht 
follow,  that  if  the  appellant  does  not  gin 
notice  to  those  persons,  that  he  U  not  to  be 
heard. 

[Mr.  Juttice  BayUy, — But  the  esse  of 
The  King  v.  Ambletide  (6)  decided,  that, 
in  such  a  case,  tbe  rate  should  be  amended, 
and  not  quashed.] 

It  did  ao  i  but  in  a  later  case,  that  of 
The  King  t.  the  HuU  Dock  Compa»!iO\ 

(1)  5  Burr.  «634 ;  ■.  c  t  BI.  709. 
(«)  Cowp.  M6. 
(S)  Id.  550. 

(4)  1  Term  R«p.  6t5. 

(5)  6  Id.  468. 

(6)  16  EmI,  380. 

(7)  3B.&C.5i6:  5  D.  &  &.  359  ;  3  Inr  J- 
K.B.86. 
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it  was  decfcl«d,  that  in  such  a  case  the  onus 
does  not  lie  apon  the  appellant  to  give  the 
Session*  the  means  of  amending  the  rate, 
bat  that  it  is  the  duty  of  the  pansh  oflSceia 
to  do  so. 

[JIfr.  Jtutke  Baglev. — Bat  yoa  had  no 
right  to  proceed  at  ul.  You  were  not  in 
a  condition  to  do  so.  You  had  given  no 
notice  to  the  parties  who  had  a  right .  to 
cross-examine  your  wimesses,  and  to  be 
heard  for  themselves.] 

[3fr.  Justice  Parke. — If  you  are  right, 
you  may  always  in  such  a  case  insure  the 
quashing  of  a  rate,  by  omitting  to  give 
notice  to  the  parties  interested.] 

In  Hex  T.  Aberavon(8),  the  Court  con- 
firmed an  order  of  Sessions  which  quashed 
ti  rate,  for  the  reason  now  suggested,  al- 
though one  of  the  objections  to  the  appeal 
was,  that  the  parties  ^ho  were  interested 
had  no  notice. 

[Afr.  Justice  Bayley. — There  it  did  not 
appear  distinctly  that  a  certain  corporation 
vrere  not  the  proper  persons,  and  they  had 
had  notice.] 

The  question  in  these  cases  is— wliat  is 
necessary  to  be  done  to  bring  parties  be- 
fore the  Court,  in  order  to  have  the  rate 
amended  ? 

If,  on  the  other  hand,  the  rate  be  quashed, 
and  a  new  rate  made,  the  party  whose  name 
is  introduced  will  have  notice,  and  he  will 
then  have  an  opportunity  of  objecting. 

At  all  events,  the  Court  will  probably 
give  an  opportunity  for  the  appeal  to  be 
heard,  by  ordering  ctmtinuances  to  be  en- 
tered, so  that  the  appellant  can  give  the 
requisite  notices  to  the  parties  interested. 

Mr.  Justice  Bayley. — Give  notice  next 
time,  and  you  will  be  heard.  I  am  of 
opinion  that  the  case  of  The  King  v.  Abe- 
ravon  is  an  authority  directly  against  Mr. 
Miller.  In  that  case  the  rate,  it  was  con- 
tended, ought  to  have  been  on  certain  bur- 
gesses :  the  notice  was  served,  not  upon 
the  burgesses  individually,  but  on  the  cor- 
poration at  large.  According  to  the  report. 
It  appears  that,  as  the  case  was  defectively 
stated,  the  Court  were  about  to  send  it 
back  to  the  Sessions ;  and  this  was  about 
to  be  done  clearly  upon  the  principle  that 
notice  onght  to  be  given.    But,  upon  con- 

;(8)  i  Eut.  460. 


sideration,  the  Court  confirmed  the  order 
of  Sessions,  because  they  could  not  say 
that  the  Sessions  were  wrong;  it  being 
doubtful  whether  notice  had  been  given 
to  the  rightparty.  Before  the  passing  of  the 
17  Geo.  2,  if  a  person  vrere  omitted  in  the 
rate,  it  must  be  quashed.  By  that  act, 
there  was  a  power  given  to  amend,  but  no 
provision  was  made  for  giving  notice  to  a 
party  whose  name  was  omitted.  Then 
came  the  41  st  Geo.  3,  which  gave  a  power 
to  introduce  the  name  of  a  party  whose 
name  was  omitted,  upon  due  notice  to  him. 
But  Mr.  Miller's  argument  would  go  to 
deprive  the  Sessions  of  the  power  so  to 
amend  in  the  particular  appeal,  and  would 
require,  almost  of  necessity,  a  fresh  appeal. 
The  language  of  sect.  6,  in  the  41st  Geo.  S, 
ik  clear,  and  admits  of  doubt ;  and  the 
course  taken  by  the  Sessions  in  this  case,  in 
putting  a  construction  upon  that  act,  ap- 
pears to  me  to  be  the  correct  one.  A  con- 
trary  course  would  lead  to  the  quashing  of 
the  rate  ex  parte.  The  person  whose  name 
is  omitted,  may  have  the  very  best  case  to 
shew  that  he  ought  not  to  be  inserted  in 
the  rate.  There  was  a  case,  which  1  believe 
is  not  reported,  that  came  before  the  Court 
in  the  year  1812,  and  of  which  I  took  a 
note.  It  was  upon  this  act  of  the  41  Geo.  3. 
There  was  an  appeal  to  the  Sessions,  because 
six  or  seven  persons  had  been  omitted  in 
the  rate,  and  the  question  was,  whether  the 
Sessions  might  amend,  or  were  bound  to 
quash  the  rate:  and  the  opinion  of  the 
Court,  delivered  by  my  Lord  Ellenborough, 
was,  that  the  rate  might  be  amended,  and 
need  not  be  quashed. 

Mr.  Justice  Littledah.—J  am  of  the  same 
opinion.  The  17th  Geo.  2.  gave  a  power 
to  the  Sessions  to  amend  in  some  cases  ;  the 
41  Geo.  S.  extended  that  power  to  all  cases, 
but  it  provided,  by  section  4,  that  notice 
should  be  given  to  the  parish  officers ;  and 
by  section  6,  that  notice  should  be  given 
to  the  party  interested.  That  not  having 
been  done,  I  do  not  see  how  the  Sessions 
ctfnld  enter  into  the  question,  whether  the 
party  not  before  the  Court,  and  to  whom 
notice  had  not  been  given,  was  liable  or  not 
liable  to  be  inserted  in  the  rate. 

ilfr.  Justice  Parke. — I  am  also  of  opinion 
that  the  order  of  Sessions  should  be  con- 
firmed; the  question  turns  entirely  upon 
the  6th  section  of  41  Geo.  3.    The  argu- 


Digitized  by 


SG 


CASES  CONNECTED  WITH 


nienc  of  - Mr.  Miller  would  go  to  deprhre 
the  Sessions  of  the  power  to  amend,  merely 
because  the  party  who  impeached  the  rate 
had  neglected  to  do  that  which  the  statute 
has  expressly  directed  he  shall  do.  It 
is  admitted,  the  rate  could  not  he  amend- 
ed so  ai  to  insert  the  omitted  name  without 
previous  notice ;  and  because  that  notice 
has  not  been  given,  the  party,  whose  dutjr 
it  was  to  have  given  it,  desifM  the  wliole 
rate  to  be  quashed,  notwithstanding  that  the 
chief  object,  as  declared  by  the  preamble  of 
this  act,  was  to  extend  the  power  of  the  Ses- 
sions in  amending  rates.  The  case  of  The 
King  V,  Ambletide  is  certainly  diflvrent 
from  the  present ;  and  at  all  events,  it 
went  upon  the  principle  that  notice  ought  to 
be  given  to  the  proper  party.  The  ques- 
tion there  wu,  not  whether  notice  need  be 
given  (for  that  seems  to  have  been  con- 
ceded), but  whether  the  party  to  whom 
notice  had  been  given  was  the  proper 
party.  There  is  no  dispute  in  this  case  as 
to  the  party ;  for  it  is  contended,  that  nd 
notice  at  all  need  be  given,  except  to  the 
parish  officers.  Beuig  of  opinion,  that 
notice  ought  to  have  been  given,  I  think 
the  decision  of  the  Sessions  was  right. 

OrdeT  of  Sessions  conjrmed. 


\R9Q  f 

Not  14  r  '"V'X^*^*!"*!* 
Hawkers  and  Pedlars  Act* 

To  protect  a  party  from  ike  penally  for 
selling  goods  mithoiU  a  hawker's  licence^  "as 
the  knoim  agent  or  tenant  of  the  real  maker 
thereof;'  under  tee.  S8.  of  ttat.  60  Geo.  9. 
c.  41,  suck  person  must  be  actually  resident 
m  the  house  of  the  maker. 

Therefore^  where  a  mumnfiuturffr  tent  a 
qtumlily  of  china  and  earthenware  from  his 
manufactory  at  ffanley  to  Gainsborough^ 
where  he  caused  it  to  be  sold  by  auetum  by 
a  servant  in  his  sole  employ,  who  resided  at 
Nanley  in  a  serrate  dwelling-houset  and 
with  his  own  family,  receiving  afxed  yearly 
salary,  and  not  deriving  any  proft  or  lost 
from  such  sale, — if  was  held,  that  tuck  a  ser- 
vant was  not  a  known  agent  or  servant 
residing  with  the  maker  if  the  goods,  and 
was  therefore  liable  to  the  pemdiy  for  not 
having  taken  out  a  hawhf's  oemce. 


The  defendant  appealed  to  the  Court  of 
Quarter  Sessions,  for  the  parts  of  Liodicy, 
in  the  county  of  Lincoln,  sgainst  levenl 
convictions,  lor  exposii^g  goods  for  tale, 
without  having  obtained  a  licence,  wben 
that  Court  confirmed  the  convictions,  sub- 
ject, as  to  one  of  them,  to  the  fcdlowiag 

CASE. 

Zachariah  Boyle,  on  or  before  the  21tt 
of  October,  1808,  was,  and  still  is,  a  fanie 
china  and  earUioiwaTe  manuftetonr,  at 
Hanley,  in  Staffi>rdshire.   Before  the  wd 
Slat  of  October,  he  consigned  to  Ow 
borough,  a  market  town,  to  his  own  order, 
a  quantity  of  china  and  earthenware,  of 
which  the  several  articles  mentioned  m  tbe 
conviction  formed  a  part.    The  said  cliioa 
and  earthenware  was  conveyed  by  s  carrier 
boat  from  Hanley  to  Gainsborough ;  and 
the  said  Zachanah  Boyle  was  the  real 
.  worker  and  maker  of  all  of  it,  and  it  m 
manufactured  by  biro  at  Hanley  aforewi 
William  Manwaring,  the  defendut,  was,  on 
and  before  the  said  21st  of  October,  and 
still  is,  a  servant  in  the  sole  employ  of  the 
said  Zachariah  Boyle;  he  resides  witb  Im 
wife  and  family  at  Hanley  aforesaid,  isi 
separate  dwelling-house,  beii^  lus  om 
freehold,  within  three  hundred  yards  of 
house  and  manufactory  of  the  said  Ztchi- 
riah  Boyle,  and  never  left  that  place,  except 
when  employed  elsewhere  by  his  master. 
When  at  Hanley  he  superintended  and  as* 
sisted  in  the  manufactory,  and  was  en>- 
ployed  by  the  said  Zachariah  Boyle,  to  sd 
the  before-mentioned  china  and  eartbeninre 
at  Gainsborough.    His  salary  wasafiud 
"yearly  salary,  and  did  not  depend  oo 
amount  of  any  sale  which  be  migbt  efieet, 
nor  did  he  receive  any  commission  or  be- 
nefit, nor  was  he  liable  to  ai^  charges  or 
loss  whatever,  which  might  arise  or  ba 
incurred  in  the  sale,  conveyance,  or  otlm* 
wise,  of  the  said  china  and  earthenwwt, 
but  rendered  regular  accounts  of  the  sane 
to  his  master,  who  bore  all  losses  and  ex- 
pfenses,  and  received  all  the  proceeds  and 
profits.    The  defendant  took  possessioo  of 
the  china  and  earthenware  so  consigned  as 
aforesaid ;  upon  its  arrival  at  Gaiosboron^ 
he  took  a  room  at  an  inn  there,  and,  on  ibe 
day  mentioiKd  in  the  conviction,  sold  part 
thereof  by  public  auction.    The  defendant 
had  no  hawker'a  lieenc^  and  had  pmi- 
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oualy  been  HlliDg  at  Nottingham  and  other 
placei. 

Mr.  N.  Clarke  and  Mr.  F.  Clinton,  in 
support  of  the  conviction.  The  23d  section 
of  the  sMtutt  of  50  Geo.  3.  c.  41.  protects 
the  real  workeri  or  makers  of  goods,  or 
tlieir  known  agents  or  servants  usually  re- 
siding with  them,  from  the  penalty  imposed 
for  carrying  abroad  and  exposing  such 
goods  to  sale.  It  will  be  eonteiMedi  on 
the  part  of  the  defendant,  that  he  was 
a  known  agent  to  the  manufacturer  of 
the  china  and  earthenware,  in  respect  of 
tlie  sale  of  which,  the  conviction  has  taken 
place  ;  but  Rex  v.  riirner(l)  decides,  that 
the  circumstance  of  the  party  being  the 
agent  for  the  real  workers  or  makers  of 

goods,  is  not  alone  sufficient  to  exempt 
im  from  the  necessity  of  taking  out  a 
hawkers  and  pedlars  licence.  To  come 
within  the  exemption,  he  must  be  "  usually 
residing  with  such  irorker  or  maker,"  which 
words,  "usually  residing,"  cannot  consist- 
ently with  the  letter  or  reason  of  the  act, 
be  construed  to  extend  to  cases  lilra  the 
present,  where  the  party  acting  as  agent  or 
servant,  resides  in  a  dwelling-house  of  bis 
own,  at  some  distance  from  his  employer. 
The  intention  of  the  legislature,  it  cannot 
be  doubted,  was  chiefly  to  protect  trades- 
men residing  in  towns,  and  paying  taxes, 
and  therefore  the  exemption  ought  to  be 
confined  within  very  narrow  bounds.  To 
satisfy  that  object,  the  words  usually  re- 
wdii^,"  must  be  construed  to  mean,  living 
under  the  same  roof ;  for  if  it  were  not 
necessary  that  the  agent  or  servant  should 
reside  in  the  master's  house,  a  manufac- 
turer in  an  extensive  way  of  business 
might  employ  an  unliniited.  number  of 
agents  in  all  paru  of  tlie  country,  to  the 
great  detriment  of  the  resident  tradesmen. 

Mr.  Common  SetjetaU  Detman,  Mr.  Hill- 
yard,  and  Mr.  WkitehursU  contriL — This 
being  the  case  of  a  summary  conviction, 
under  a  statute  imposing  penalties  in  re- 
straint of  trade,  ought  to  be  decided  upon 
the  simple  words  of  the  statute,  and  not 
with  reference  to  its  supposed  objects.  If 
the  l^^ture,  however,  intended  the  ex- 
emption to  apply  only  to  agents  living 
under  the  same  roof  aa  the  maker  of  the 
gooda,  tbey  would  have  given  a  more  dc- 

Cl)  4  Ban.  ft  Aid.  510. 


finite  description  of  such  parties,  by  using 
the  term,  "shopmen,"  or  other  words  clearly 
expressive  of  that  intention.  Admitting 
the  first  principle  upon  wfaieb  l^e  aet  was 
framed  to  be  to  encourage  tlie  rigular 
trader,  it  is  yet  clear  that  the  object  of  the 
exempting  clause  is  also  to  afford  encou- 
ragement and  protection  to  the  real  manu- 
&cturer.  The  distinction  contemplated  bj 
the  introduction  to  these  words,  "  usually 
residing,"  was,  that  the  i^nt  or  servant 
should  reside  with  no  other  person  than 
the  master  whose  goods  he  was  employed 
to  sell,  which  was  not  the  case  in  Rex  v. 
Turner.  In  the  present  instance,  however, 
the  defendant  was  residing  with  fais  em- 
ployer at  a  fixed  salary,  and  was  engaged 
ra  no  other  business.  The  argument  uiat 
the  term  "  residing "  does  not  mean,  in  the 
house  of  the  master,  is  confirmed  by  a 
reference  to  the  2ied  section  of  the  sutute, 
wherein  the  word  resident  is  clearly  appli^ 
only  to  the  place^or  town,  and  not  the 
dwelling-bouse.  It  ought  not  to  be  con- 
strued as  applying  only  to  the  place  where 
the  par^  sleeps,  according  to  the  inter- 
pretation of  the  word  "  amversantes  "  in  the 
statute  of  Marlebridge  (2),  but  in  the  same 
manner  as  the  term  "  inhabUant "  or  "  pa- 
rishioner "  in  Jeffrej^e  ctue  (3).  The  act  52 
Geo.  3.  c.  108,  which  amends  the  50tb 
Geo.  3,  omits  these  words  altogether,  and 
therefore  they  cannot  be  considered  ma- 
terial. 

Lord  Tenterden. — ^The  clause  upon  which 
this  question  depends,  provides  for  the  pro- 
tection of  the  "  real  worker  or  workers,  or 
maker  or  makers,  of  any  goods,  wares,  or 
manu&etures  of  Great  Britain,  or  his,  her, 
or  their  children,  apprentices,  or  known 
agents  or  servanu,  usually  residing  with 
such  real  workers  or  makers  only."  Now 
tlte  words, "  usually  residing,"  may  be  taken 
in  different  senses,  and  the  word  "  resident " 
may,  aa  has  been  contended,  ha^e  different 
meanings  ascording  to  the  subject  matter  to 
which  it  is  applied.  To  its  meaning  in  the 
present  case,  I  think  we  may  be  guided  by 
the  context ;  and  looking  to  that,  which  is 
**  children  or  apprentices,"  who  are  resident 
in  the  house,  and  members  of  the  master's 

(t)  t  Inst.  Its. 
5  Co.  Rsp.  ir. 
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fimily,  ,f  am  of  opinion  tbat  the  snbseqaent 
words,  "  agents  or  servants,  usually  resid- 
ing"'miut  also  be  interpreted  to  mean  aneh 
persons  a»  are  netnbers  of  tlia  tnaster'a 
family  or  csuMishnent.  Here,  however, 
Aa  party  iswivicted  was  'not  only  not  a 
member  of  the  nanufiictarer's  family— 
but  he  .  had  a  &mily  and  a  separate 
dwelling'house  of  his  own.  The  efi^ct  of 
interpreting  these  words  to  mean  a  resi- 
dence in  the  same  town,  would  be,  that  if 
a  mann&ctnrer  and  his  agent  live  anywhere 
in  London  on 'this  side  of  Temple- Rsr,  the 
exemption  woald  apply,  but  if  either  lived 
on  the  other  side,  it  wodd  not.  I  think, 
^refore,  that  the  convictiwi  is  good. 

Mr.  Jiutice  Bm/iey. — I  am  of  the  same 
opinion.  The  aot  Geo.  8.  c.  108,  which 
fans  been  atfMed  to,  relates  only  to  whole- 
sale triidert,  and  therefore  the  omission  of 

apprentices  and  ^^ildren  in  that  act,  may 
be  well  understood.  With  tegard  to  the 
words  "  usually  reskling,"  I  think,  in  this 
danse,  they  must  be  taken,  in  their  ordinary 
acceptation,  to  mean  peraons  residii^  in 
the  master's  house. 

Mt.  Justice  LHtUdide. — The  word  "re-' 
uding"  is  here  referable  to  the  place  where 
the  party  sleeps,  in  anelc^^lb  the  settle- 
ment, laws.- "The' passage  referred  to  in 
Lord  Coke's  second  loatitttte,  makes  the  bed 
the  criterion  of  residence ;  and  that  passage, 
as  well  as  Jeffrey's  case,  was  cited  in  The 
King  V.  Adiard(Ji),  where  it  was  held,  that 
the  owner  of  a  house  coming  there  only  dur- 
ii^  the  day,  and  not  sleeping  there,  was  not 
liMile  as  a  ftstdemt  to  serve  the  office  of 
constable,  allboi^  he  might  he  an  inha- 
Iritant  for  the  pavpoan  of  uxatiim. 

Mr.  Justice  Parke. — *'  Usually  residing 
with,*^  construed  according  to  its  ordinary 
import,  means  an  inmate  in  die  same  house. 
The  propriety  of  this  construction  fs  for- 
tified by  the  preceding  words,  *<  children 
and  apprentices,"  and,  I  therefore  agree  in 
thiiAii^  diis  conviction  good. 

Camklion  termed, 

(4)  4Bara.&CreBS.77i(. 


1829.    7  THB  Knro  p.  the  uinAtRAm 

Nov.  14.  (  Of  BEIVOED. 

Poor—SeUkmetU  &y  EOaU. 

A  fnenum  of  m  6orot^A,m  lAof  cAmufer, 
*«  enftffed  to  and  revived  a  share  of  the 

nnts  of  certain  estates,  vested  in  the  eorpe- 
ration  at  large,  and  the  rents  of  wkkk  mn 
reserved  to  and  received  bp  tkem.  The  rights 
of  the  freemen  to  these  shares  fsere  subject  to 
regulations  by  the  corporation,  and,  in  some 
instances,  had  been  withdrawn  :—-Hetdf  that 
the  freeman  did  not  gain  a  settlement  by 
estate  in  respect  of  the  recajfi  of  the  share  of 
rmlr. 

Grace,  the  wife  of  John'M'Qtieen  (a  pri- 
soner in  the  gaol  of  Berwick),  and  lier  l!ve 
dhildren,  were  removed,  of^,  fhmi  the 
parish  of  Berwick,  to  the  townshfp  of  Bel- 
ford.  On  appeal,  the  order  was  con6rmed, 
subject  to  the  opmion  of  die  Court  on  the 
fbllowing 

CASE. 

The  pauper,  John  M'Queen,  is  a  burgess 
of  the  borough  of  Berwick-upon-Tweed, 
and,  in  1807,  being  then  settled  in  Belfon), 
came  to  reside  in  the  parish  of  Berwick- 
lipon-Tweed,  wheVt^h'e  continued  to  \»t  rest-* 
dent  at  the  date  of  the  above  order  of 
rem<>val,  at  which  time  he  was  a  prisoner  in 
BerwKk  gaol,  and  bis  wife  and  cbiMren 
became  CMi^aUe  to  the  parish  of  Ber- 
wick-upon-Tweed, having  no  setllemcot 
but  such  as  was  derived  from  him.  -  John 
McQueen,  for  the  last  thrett  yearsr  of  his 
residence  in  the  parish  of  Berwick-upon- 
Tweed,  enjoyed,  as  sueh  bnrgess,  certain 
pecuniary  benefits  arising  out  of  the  estate 
of  the  corporation  lying  in  the  same  parish 
in  the  manner  after  mentioned. 

The  mayor,  bailifft,  and  bui^esses  of 
the  borough  of  Berwick,  by  virtue  of  a 
charter  granted  in  the  first  year  of  Kii^ 
James  the  First,  and  confirmed'  by  ad  ot 
parliament,  bold  to  the  only  proper  use  of 
diem  and  dieir  successors  a  large  estate  in 
land,  situate  in  the  parish  of  Bervrick- 
u^on-Tweed,  which  parish  is  co-extensive 
with  die  borough. 

'  This  estate  is  chargeable,  in  the  jSrst 
instance,  with  the  payment  of  salaries  of 
officers  and  other  corporation  expenses 
imposed  by  the  charter ;  but  has,  from  an 
eany  period  after  the  grant  of  the  diarter. 
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and  from  thence  hitherto,  been  distributed 
into  three  portions,  and  each  pprdon  ap- 
plied to  distinct  purposes. 

The  &rst  portion.. consists  of  several 
farms,  which  are  demised  to  tenants  by  the 
mayor,  bailies,  and  burgesses,  the  rent 
being  reserved  to  the  said  may  or,  baili£&f  and 
burgesses,  or  their  treasurer  for  the  tiipa 
being,  and  collected  by  him.  This  rent* 
together  with  the  proceeds  of  other  pro- 
perty, called  "  the  town's  ancient  leTOniie^" 
now  forms  a  separate  fund,  out  of  which 
the  salaries  of  the  officers  and  other  corpo- 
rate expenses  authorized  by  the  charter 
are  defrayed.  These  farms  are  called 
Treasurer's  Farms.  The  second  portion 
is  subdivided  into  several  parcels,  varying 
in  quantities  from  an  acre  and  a  half  to  two 
acres  and  a  half,  and  in  value  from  to 
9L  per  annum.  These  are  called  meadows ; 
and,  at  an  annual  meeting  of  the  burgesses, 
called  a  Meadow  Guild,  are  distributed  as 
they  become  vacant,  by  the  death  or  non- 
residence  of  the  last  occupiers,  among  the 
senior  resident  burgesses  and  widows  of 
burgesses,  who  succeed  to  the  rights  of 
their  husbands  as  to  meadows  and  stints, 
though  the  charter  lias  no  provision  in  be- 
half of  the  widows, — the  oldest  resident 
burgess  being  entitled  to  choose  the,  most 
valuable  vacant  meadow,  and  so  on  in  suc- 
cession down  u>  the  junior,  till  the  number 
of  vacant  meadows  is  exhausted.  The 
burgesses  may  either  occupy  these  mea- 
dows themselves^  or  let  them  to  tenants, 
reserving  the  rents  to  themselves.  The 
lands  forming  the  third  portion,  were,  up  to . 
the  year  1761,  open  fields,  upon  wbicfa 
each  burgess  or  widow  of  a  burgess  was 
entitled  to  a  certain  right  of  depasturing ; 
but,  at  that  period,  they  were  enclosed, 
and  have  ever  sinra.  been  let  in  guild,  as 
farms,  to  tenants  for  various  terms  of  years, 
and  are  now  demised  by  lease  under  the 
corporation  seal,  and  the  rent  has  been 
(since  the  year  1810)  uniformly  reserved 
to  the,  mayor,  bailiffi,  and  burgesses,  which 
is  the  name  of  incorporation,  their  succes- 
sors or  assigns,  or  to  their  treasurer  for 
tlie  dme  being.  Previous  to  that  period, 
however,  several  instances  occur  of  leases 
of  stint  land,  wherein  the  reservation  of 
the  rent  was  made  to  the  mayor,  baili^, 
and  burgesses,  their  successors  or  assigm, 
or  to  tbar  treasurer  for  tbe  time  beuig,  or 


to  the  several  and  respective  burgesses  or 
burgesses'  widows,, inh^rP^OMi^.^fVom  time 
.m.tinae,  during  the  said  term,  have  ^an^ 
in  the  said  farm  so  he)d,  in  portiom. 
The  rent  of  each  faru  is  divided  into  « 
certain  number  pf  equal  portions  (gisnerally 
eleven,  but,  in  a  few  instance^,  twenty^ 
two).  At  another  annual  meetii^^  called 
a  Stint  Gnild,  a  portion  is  allQtt^d  upon  a 
spenifie  farm  to  eacb  resident^  Iwrgats  or 
burgess's  widow,  or  to  as  nuunr  of  theaa 
aa  there  aw  vacant  portions.  Thesefpor* 
tions  are  called  stints,  and  they,  like  the 
meadows,  vary  in  value  from  2/.  to  9^  per 
annum ;  the  semor  burgesses  being  in  like 
manner  entitled  to  a  preferwice  as  tbe 
more  valuable  stints  become  vacant ;  the 
younger  burgesses  succeeding  as  vacancies 
by  the  death,  removal,  or  promotion  of 
their  seniors  occpr^  The ;  portions,  of  -the 
rent*  called  skints  are  paid  annually  by  the 
treasurer  of  the  corporation,  to  the  bur- 
gesses who  are  entitled  to  tbem;  but, 
until  the  last  fourteen  or  sixteen  years,  tbe 
burgesses,  in  many  instances,  received 
tbeir  stint  money  immediately  from  tbe 
farmers  or  lessees  of  tbe  specific  farms 
upon  which  their  several  stinu  were  as- 
signed. 

The  burgesses  in  guild  have,  by  their 
charter,  a  power  of  making  bye-laws  for 
the  good  rule  and  government  of  the  cor- 
poration, and  for  the  better  preserving, 
governit^,  diqiosing,  letting,  and  demiavpg 
of  their  lands,  &c. 

In  the  exercise  of  this  right,  the  bur- 
gesses assembled  in  guilds  make  bye-lawg 
to  regulate  the  enjoyment  of  the  meadows 
and  stints,  and  have  prescribed  the  condi- 
ticKis  of  husbandry  under  which  meadow 
and  stint  lands  may  be  broken  up  and  con- 
verted into  tillage,  and  (in  the  case  of  the 
meadows)  the  terms  for  which  they  may 
be  let  by  the  individual  buigesses  to  whom 
they  are  allotted.  They  also  decide  upon  the 
title  of  those  who  claim  to  enjoy  meadows 
and  stints  according  to  such  bye-laws ; 
and  instances  occur  upon  their  records,  of 
forfeitures  both  of  meadows  and  stints, 
either  absolute,  or  for  limited  periods,  in- 
flicted by  the  buigesses  in  guild  for  infrac- 
titm  of  bye-laws,  or  other  gross  miscon- 
duct ;  but,  unless  thefe.be  sucb,  forfoiture, 
or  the  part^  either  become  non-residentf 
or  relinquiui  his  stint  or  meadow,  by 
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choosing  one  of  more  value,  be  may  remain 
in  the  enjoyment  of  the  stint  or  meadow, 
which  has,  at  the  6rst,  been  allotted  him. 
for  the  term  of  his  life.  Some  burgesses 
are  permitted  to  e^fby  one  stint  only,  others 
two  atinta,  and  ouers  again  one  meadow 
and  one  sdnt.  Those  wiro  enjoy  two  stints 
are  said  to  hold  one  of  the  stints  for  or  in 
lieu  of  a  meadow.  The  pauper,  John 
M'Queen,  was,  for  the  three  years  next 
preceding  this  order  of  removal,  and  still 
is,  in  the  enjoyment  of  one  stint,  assigned 
upon  a  farm  within  the  pariah  and  borough 
of  Berwick,  called  Burrs,  and  annually 
receives  from  the  treasurer  of  the  corpora- 
tion, for  his  portion  of  the  rent,  the  sum  of 
91.  Si.  9d,  He  is  also  in  the  enjoyment 
of  another  portion  assigned  upon  another 
farm*  called  Lot  No.  12,  of  the  Outfields, 
under  the  description  of  a  stint  for  a  mea- 
dow, his  share  of  the  rent  of  the  last- 
named  &rm  being  SL  U.  9d.  The  rents 
of  these  two  farms  are  now,  and  have  been 
during  the  entire  period  of  the  pauper's 
sharing  in  them,  reserved  to  the  mayor, 
bailiffs,  and  burgesses,  or  to  their  treasurer, 
and  these  rents  are  received  by  the  treasu- 
rer, and  the  ahove  sums  are  paid  to  the 
pauper  by  him.  The  pauper  is  not,  at 
present,  entitled  to  a  meadow,  but  he  will 
be  entitled  (if  he  so  long  lives)  to  claim 
one  as  soon  as  a  vacancy  occurs  in  regular 
rotation.  The  pauper,  in  his  character  of 
a  burgess  of  the  borough  of  Berwick-upon- 
Tweed,  is  a  member  of  the  anemblies  of 
burgesses  called  guilds,  held  under  the 
provision  of  the  charter  or  otherwise,  and 
therefore  entitled  to  a  vote  as  well  in  the 
meadow  and  stint  as  in  all  other  guilds. 

The  question  for  the  opinion  of  the 
Court  is,  whether  the  pauper,  John 
M'Queen,  was,  during  his  residence  under 
the  above  circumstances,  in  the  parish  of 
Berwick-upon-Tweed,  irremovable  there- 
IVom,  BO  as  to  acquire  a  settlement  in  the 
said  parish,  to  be  communicated  to  his  wife 
and  children :  if  so,  the  order  of  Sessions 
to  be  quashed}  if  otherwise,  to  be  con- 
firmed. 

Mr.  Ingham,  in  support  of  the  order  of 
Sessions,  admitted  that  the  pauper  was  not 
a  person  intruding  himself  into  the  parish 
according  to  the  statute  of  Charles;  and 
that  an  estate  ever  ao  trivial  will  serve  for 
the  purposes  of  settlement — an  executor 


of  a  term,  for  instance,  though  he  may 
have  no  beneficial  interest :  Jtex  v.  StMe{l), 
So  the  sole  next  of  kin,  though  no  admi- 
nistration be  taken  out :  Res  v.  Henley  (S). 
But  where  there  are  several  next  of  kin, 
no  one  has  an  estate  until  adminutration 
be  taken  out :  Rex  v.  Wtdmortky  (S)  ;  Roc 
T.  North  Curry  (4).  A  mere  i^t  which 
the  next  of  kin  has,  for  an  account  frtHU 
the  administrator,  is  not  sufficient :  Rex  v. 
BerkmeU(5),  So,  a  widow's  right  to 
dower  before  assignment  is  inauflficient :  Rex 
V.  Northw€aldBaueU{6).  Here,  the  bos- 
band  had  no  estate,  either  legal  or  equita- 
ble. The  legal  estate  was  in  the  corpo- 
ration at  large ;  and  the  estate,  if  any,  of 
the  pauper,  is  not  so  clearly  an  equitable 
estate  as  to  confer  a  settlement.  An  equi- 
table estate  for  such  a  purpose  should  be 
clear:  Rexv,  Toddington(7). 

[Here  he  was  stopped  by  the  Court, 
who  called  upon — ] 

Mr.  ^IdersoH  and  Mr.  Greenwood,  contri. 
— If  the  pauper  was  irremovable,  thai  is 
sufficient.  The  case,  like  the  present,  in 
which  the  Court  held  that  a  settlement  was 
not  gained,  was  that  of  Rex  v.  Wark- 
worthifi).  There,  the  person  was  a  freemaa 
of  a  borough,  and  had  a  right,  while  resi- 
dent in  the  borough,  to  turn  out  his  cattle, 
if  he  had  any,  in  a  particular  waste ;  and 
the  Court  held  this  to  be  a  mere  persnul 
privilege,  and  no  interest  in  the  land.  But 
there  the  party  was  not  in  the  enjoyneat 
of  the  land  at  the  time.  The  receipt  of 
the  rent  in  this  case  is  equivalent  to  enjoy- 
ment. If  you  remove  him,  you  take  m»n 
him  his  prescriptive  right.  The  corpora- 
tion are  trustees  for  him.  In  Rex  v.  StafU- 
grove  (9),  the  pauper  had  a  mere  clann; 
yet  he  waa  held  to  be  irremovable. 

[^Afr.  Justice  BayUy. — Hia  claim  was  not 
disputed  by  those  who  were  interested  a 
disputing  it.] 

tord  Tenlerden. — I  think  the  husband 
of  the  woman  removed  had  not  ai^  ertate 

(1)  6Tenn  Rep.S«3. 

(2)  8  Eut,  405. 

(3)  Burr.S.C.  109. 

(4)  Cild.  14r. 

(5)  t  B.&C.54t;  3D.&R.B. 

(6)  (B.&C.7M;  4n.&R.S76. 

(7)  I  B*n>.  &  Aid.  560. 

(8)  1  Mau.  &  Selw.  473. 

(9)  t  Bam.  tt  AU.  StT. 
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sufficient  to  confer  a  settlement  upon  him. 
He  was  merely  entitled  to  a  portion  of  the 
rents.  His  being  so  entitled,  gave  him  do 
estate ;  and  it  appears  that  the  corporation 
have  the  power  of  altering  it. 

.  Mr.  Justice  Bayley.-^Hia  heing  a  free- 
man, and  entitled  to  certain  privileges  aa 
a  freeman,  ^ves  him  no  estate. 

Mr.  Jmttee  Lktledate  concurred. 

Afr.  Justice  Parke. — He  enjoys  at  the 
will  of  the  corporation. 

Order  of  Sessions  emfirmed* 


1 829.   J-  DZLAHB,  xsa.  a.  billcoat,  esq. 

Turnpike  Act — Trustee — D  UquaUJicalum. 

By  the  general  Turnpike  Act,  3  Geo.  4. 
c.  126.  s.  65,  tf  is  provided,  that  no  trustee 
of  any  turnpike  road  shall  enjoy  any  off.ce  or 
place  of  profit,  under  any  act,  in  execution 
cf  which  he  shall  have  been  appointed ;  and 
that,  if  any  such  trustee  shall  hold  any  such 
office,  without  having  first  resigned  his  office 
^trustee,  he  shall  forfeit  100/.  and  shall 
be  incapable  of  acting  as  a  trustee  of  any 
turnpike  road. 

A  trustee  under  a  local  act  was  appmnted 
treamrer,  and  continmed  to  hold  both  q^Ewj. 
There  was  no  salary  attacked  to  the  latter. 
The  trustee  executed  this  office  by  deputy ;  the 
deputy  being  an  attorney^  who  received  and 
paid  alt  the  money,  and  who  mixed  the  money, 
and  used  it  in  common  with  his  own.  He 
occasionally  assisted  his  clients  with  loans  of 
money.  There  was  always  a  balance  in  the 
hands  of  Ihe  deputy  in  favour  of  the  trust ; 
but  the  trustee  himself  did  not  derive  any  be- 
nefit from  the  office. 

In  an  action  against  the  trustee,  under  the 
above  statute,  the  Court  were  of  opinion, 
that  if  the  office  in  question  was  an  <ffice  of 
profit,  it  was  immaterial  whether  the  trustee 
himself  derived  the  profit  or  nai  \  and  that 
the  question,  whether  the  cffice  was  an  tffice 
of  profit,  was  aanettiou  for  a  jury.  The 
jury  having  found  that  the  cffice  was  an  effiee 
of  profit,  and  that  profit  was  made  of  it,  the 
defendant  was  held  liable. 

rXhia  case,  establishing  the  above  point, 
wiU  be  found  in  8  Lan  Journal,  K.B.  p.  4.] 
SnrpL.  1830. 


rm  KIHO  p.  TSK  INHABlTAKn 

1 829.    3    or  HBHiKOHAH :  called  also, 

Oct.  29.    i      THE    KIHO  9.  THE  JNBABI- 
V.     TANTS  OF  A8TOH. 

Evidence— Place  of  Btrtk— Hearsay— 
Begieter. 

1.  Though  a  parish  register  is  not  eon- 
elusive  evidence  of  the  place  of  birth  of  the 
perxon  baptized,  it  it  admissible  in  evidence 
to  be  considered  with  other  facts,  upon  the 
question  asto  the  place  of  birth, 

9.  The  declaration  of  a  deceased  mother 
as  to  the  time  of  birth  is  admissible  in  eei- 
dence  upon  a  question  as  to  the  place  of  birth 
of  the  child,  though  the  father  be  living. 

An  order  directing  the  removal  of  James 
Bird,  and  his  wife  and  cliildren,  from  Bir- 
mingham to  Aston-nigh- Birmingham,  was 
quashed,  on  appeal,  at  tlie  Sessions  for  the 

county  of  Warwick,  subject  to  the  Opinion 
of  the  Court  od  the  following 

CASE. 

The  respondent  parish  proposed  to  prove 
a  settlement  by  birth  in  the  appellant  parish ; 
and,  in  order  to  do  this,  railed  a  witness 
(Cooke)  who  proved  that  he  had  been  the 
master  of  the  pauper's  father,  and  for 
whom  the  panper'a  father  had  worked  in 
the  said  parish  of  Aston ;  and  tliat  the  pau- 
per was  born  between  the  time  when  the 
pauper's  father  b^n  so  to  work  for  him 
(Cooke)  and  the  time  when  he  ceased  so  to 
do  ;  and  that  he  first  saw  the  pauper  in  the 
said  parish  of  Aston,  at  which  time  tbepau- 
per  was  very  young. 

Anotlier  witness  proved,  that  he  worked 
witli  the  pauper's  father  for  Cooke,  in  tlie 
said  parish  of  Aston,  for  four  or  five  years ; 
that  pauper's  father  left  Cooke's  service  for 
twelve  or  eighteen  months,  end  went  to 
work  in  Sufibrdshire,  from  whence  lie  again 
returned  to  Cooke's  service ;  and  tt^at  pau- 
per's father  had  two  or  three  children  born 
dnruig  the  time  be  worked  for  Cooke,  and 
aome,  while  working  in  Suffordshire — this 
was  about  the  year  1790 ;  that  the  pauper's 
father  and  mother  lived  in  the  said  pariah 
of  Aston,  whilst  the  pauper's  father  was  so 
working  there  with  Cooke. 

The  pauper  proved,  that  the  first  place 
herecoliectfld  was  the  parish  of  Aaton,  where 
F 
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lui  parents  then  lived,  and  that,  at  the  time 
of  the  appeal,  his  (pauper's)  father  was 
alive.  The  counsel  on  the  behalf  of  the 
respondents  then  proposed  to  ask  the  pau- 
per, what  he  had  heard  his  mother  (wlio  is 
'dead)  aay  respecting  the  cioie  of  bii  birth ; 


and,  together  with  this  evidence,  they  ten- 
dered the  fallowing  roister  in  evideooe  Hith 
proof  of  the  identity  of  all  the  pirtiei 
therein  described, — the  pauper  being  tbe 
person  described  as  Jamei,  the  Km  of  Jubbs 
and  Sarah  Bird. 


PARISH  OF  ASTON-JUXTA-BIRMINGHAM; 

(The  Year  1790,  Page 

No.  Xlfl.— Jamea  Bird  and  Sarah  Hewitt,  both  of  thb  Fari^  mre  Hanied  h 
this  Church  by  Banns,  this  ISth  of  January  1790,  by  me 

B.  SrsHcu. 


This  Marriage  was  solemnized  between  as 
In  the  presence  of 

John  Davis 
Abraham  Cooper. 


CThe  mark  of  X  James  Bird. 
\  The  mark  of  X  Sarah  HeiritL 


98, — Baptisms. 


DATE, 


iOE. 


NAME  OF  CaiLV. 


MAHB  OF  FATBaa  AVD  ■Mill. 


1790. 
Anglut  16  . 


Two  MtttUuthmDajri. 


.William,  Son  of. 


.  JanM  ind  Ssnh  ^d. 


1791. 
DMsmbn36. 


.Six  Weeks. 


.James,  Sob  (tfi 


.Jamas  aad  Banh  Bird. 


179-1. 
Jane  B . . . . 


,  Nine  Weeks. 


Sarah, Dangbterof  Junes  Rnd  Smh  Krd. 


But  the  Court  of  Quarter  Sessions  re- 
jected the  evidence,  as  well  of  what  the 
mother  had  said  respecting  the  time  of  the 
pauper's  birth  as  of  the  aforesaid  registers, 
and  tbe  proof  of  the  identity  of  tiK  per- 
sons therein  mentioned  so  tendered  as 
aforesaid ;  subject  to  the  opinion  of  the 
Court  of  Kug's  Bench  as  to  their  admi»< 
aibility. 

Mr.  Ptmmgtont  in  support  of  the  order 
of  Sessions. — Hie  evidence  adduced  waa 
not  relevant  to  the  question.  There  was  an 
endeavour  to  prove  the  identity  of  the 
parties.  That  &iled ;  and  then  the  regis- 
ters became  irrelevant.  The  effect  of  a  re- 
gister as  evidence  is  limited.  It  is  not 
evidence  to  prove  the  place  of  birth ;  nor  is 


the  recital  which  it  may  eontain,  evidencesf 
the  time  of  birth:   JZes  t.  Nc^  A(W> 

tm  (1). 

Mr.  Serjeant  Gmdbvm  and  Mr,  Jmm 
(contrA)  were  stopped. 

Afr,  Juttiee  Bayleif, — Both  were  dea^ 
admissible  in  evidence. 

Mr.  Justice  Pmrke,—Tht  Sessioos  rs- 
jeeted  the  register  altt^ether.  How  coidd 
they  do  diat  1 

Order  of  Seemtu  itwM^Cm 
lohebg  them  reheard. 

(1)  5  B.  &  C. 508  ;  8  D.  &  R. SS5  ;  4La«  Jobs. 
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1820.  '  )  THB  KINO  v.  THE  IKBABirAHTS 
Oct.  SO*  y  or  WITHBRLT. 

Evidence — Search  in  order  to  let  tn  Se- 
wndary  Emdence^Exeeutor. 

Where  a  weareh/ora  doeument  mu  made 
among  the  fH»per»  m  the  custody  an  ««- 
tctUftx  qf  a  pirem  who  had  acted  at  exteu^ 
lor  of  another  pereon :  Heid,  that  thii  woe 
nffiment  for  the  purpose  of  e&nsiderijig  the 
perum  mo  had  so  acted,  to  have  been,  m 
WW,  the  execuUWt  although  the  probate  woe 
not  produced. 

On  aj^stagauist  an  order  of  two  Justices 
TemoTing  Thomas  Oxford,  his  wife  and  five 
children,  from  the  parish  of  Witherly  to 
the  parish  of  Hinckley,  both  in  the  county 
of  Leicester,  the  Sessions  quashed  the  or- 
defi  subject  to  the  opioion  of  the  Court 
upon  the  foUowiDg 

CASE. 

The  pauper  was  bound  appreotiee  to 
William  Hurst,  in  the  appelloDt^s  parish,  to 
the  business  of  a  fraqpeworicrkoitter,  by  in- 
denture bearing  date  6th  July  1 80S,  which 
witnessed,  that  Tboniaa  Goodman,  church- 
warden of  the  pari^  of  Witherly,  and 
Robert  White,  overseer  of  the  poor  of  the 
said  parish,  by  and  with  the  conseat  of  two 
Justices,  &c.  had  put  and  placed  the  pau- 
per,  a  poor  boy  of  their  parish,  aged  eleven 
years  or  thereabouts,  apprentice  to  William 
Hurst  until  he  should  attain  his  age  of 
twenty-one  years.  Tlie  indenture  was  re- 
gularly allowed  by  two  Justices,  and  was 
eicecuted  by  Goodman,, White.and  Hurst 

Under  this  indenture  the  pauper  served 
five  years  in  the  perish  of  Hinckley.  The 
respondents  admitted,  that  the  parish  chest 
of  Witherly  had  been  seerclted,  and  that 
nothing  relating  to  the  appojntmeatof  oyer- 
•cers  for  the  year  when  the  indenture  was 
oecuted  had  been  found. 

The  appellants  contended,  that  only  one 
overseer  had  been  appointed  for  Witherly 
in  tbu  year,  and  in  order  to  disppse  of  the 
original  appointment  of  White  in  confor- 
iDHy  with  the  case  of  Rex  v.  Stoke  Gold- 
ing  (1),  they  called  one  Fox,  who  stated, 
that  White  was  dead  i  iJtat  bis  (.witness's) 
father  was  White's  executor,  and  was  also 

(1)  iB«B.ftAM.l7a. 


dead  ;  that  witness's  reason  for  saying  hii 
father  was  executor  to  White,  was,  because 
he  acted  as  such,  and  because  witness  had 
always  understood  he  was  left  so  by  the 
will.  .  To  this  evidence  the  respondent  ob- 

fcted,  but  it  was  received  by  the  Sesnons. 
be  witness  also  put  in  a  letter  from  a  son 
^Wbite  addressed  to  witness's  father,  ex- 
pressing satisfaction  that  he  was  left,  in  trust, 
which  letter  was  received  in  evidence,  sub- 
ject to  the  like  objection.  Witness  further 
stated,  that  he  had  searched  his  father's 
papers  in  the  presenee  of  his  Bsodier  (who, 
as  witness  stated,  was  his  father's  executrix^ 
but  that  he  found  no  appointment  of  White 
a»  overseer  of  Witheriy  among  them. 

The  Sessions  thought  that  suflBcient 
search  for  the  appointment  had  been  made ; , 
and  after  hearing  secondary  evidence  to 
pro^e  that  only  one  overseer  had,  in  feet, 
been  appointed  for  Witherly  in  the  year  in 
question,  quashed  the  order  for  insufficieBcy 
in  the  indenture. 

Mr,  Homfragt  in  support  of  the  order  of 
Sessions. — ^The  secondanr  evidence  was  ad- 
missible ;  the  soureee  or  primary  evidence 
having  firat  beep  exhausted.  All  dint  waa 
required  by  the  case  of  Rex  v.  Slo^  QtM- 
ing  to  be  done,  in'CHrder  to  let  in  the  secon- 
dary evidence,  has  here  been  done.  In  that 
caise  no  notice  had  been  given  to  the  over- 
seer to  produce  the  appointment.  Here 
application  was  made  to  the  executor  of  the 
overseer.  But  it  is  contended  by  the  other 
side,  that  the  person  to  whom  application 
was  made  was  not  proved  to  be  the  executor. 
He  acted  as  executor,  and  that  is  sufficient 
fw  such  a  pturpose  as  the  present*  The 
person,  to  whom  the  application  was  made 
had  the  possession  of  uie  overseer's  papers, 
and  among  tbera  the  acarch  was  made. 
Xliere  was,  therefore,  reasondble  evidence 
^t  the  appointment  was  loet  i  and,  noder 
M>e  particular  circiuuianeeftof  the  case,  the 
letter  found  among  the  papers  of  the  person 
who  acted  as  executor  was  admissible.  It 
shewed,  not  only  that  he  was  acting  as  exr 
ecutor,  but  that  his  so  acting  was  acquiesced 
in  by  the  relatives  of  the  deceased.  Strict 
proof  ii  not  required  in  such  cases  where 
tlie  search  for  tlie  document  required  has 
been  resonable  :  Rex  v.  Stourbridge  (2). 

(S)  8B.AC.Mj  tH.&B.«Si  fiUwJooni. 
Mtg.Cssss,60. 
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Mr*  HiUyardy  contr^. — To  warrant  the 
finding  of  so  unusual  a  fact  as  that  only  one 
overseer  wasappmnted,  the  evidence  should 
be  strictly  legal.  The  case  of  Rex  v,  Staitr~ 
hryge  does  notapjdy  to  the  present.  There 
the  inference  was,  that  a  person  to  whom 
the  indenture  had  been  given  for  the  tem- 
porary purpose  of  carrying  it  to  the  parish 
officer^  had  done  her  duty.  The  inference 
was  well  warranted ;  especially  as,  in  that 
case,  the  interest  of  the  person  who  was  the 
messenger  went  along  with  her  duty.  No 
doubt  that,  in  the  present  case,  the  executor 
was  the  proper  person  with  whom  to  make 
the  search,  as  the  appointment  was  not 
found  in  the  parish  chest.  But  there  was 
not  sufficient  proof  that  the  person  in  ques- 
tion was  executor.  None  of  the  over- 
seer's papers  were  foiud  in  the  possession 
of  the  person  supposed  to  be  executor.  The 
probate  should  nave  been  produced.  There 
was  no  fact  whatever  to  lead  to  the  inference 
that  he  was  the  person  who  would  have  the 
legal  custody  of  the  deceased's  papers ;  and 
all  the  facts  which  appeared,  miglit  as  well 
apply  to  an  executor  de  $tm  tort,  while  there 
was  an  executor  of  legal  right  existing. 

Afr.  Justice  BayUy.—^  do  not  think  the 
letter  was  properly  received  in  evidence : 
but,  I  think,  enough  was  done  to  let  in  the 
parol  evidence.  It  was  proved  that  the 
overseer  was  dead ;  that  a  person,  who  was 
also  dead,  had  acted  as  his  executor ;  and 
among  the  p*pen  of  that  person  a  search 
was  made.  The  parish  chest  had  been 
searched,  snd  the  document  was  not  found 
there.  For  such  a  purpose  as  this,  strict 
proof  of  executorship  is  not  requisite.  It  is 
said,  that  the  probate  ought  to  have  been 
produced ;  but  the  papers  of  the  deceased 
may  lawfully  come  into  tbe  hands  of  an  ex- 
ecutor before  probate.  It  is  not,  therefore, 
necessary  that  there  should  be  a  probate  in 
order  that  the  executor  should  be  the  person 
who  has  the  legal  custody  of  the  papers. — 
I  think,  therefore,  that  the  evidence  was 
sufficient,  and  that  the  order  of  Sessions  is 
right. 

Mr.  Jtutice  Liilledale. — I  am  of  the  same 
opinion.  There  was  no  proof  that  any 
executor  existed  ;  but  there  was  proof  that  a 
person  had  acted  as  executor,  and  among  his 
papers  (he  being  dead)  the  search  was 
made.   This  was  enough  to  warrant  tbe 


presomptkm,  that  that  person  was  tbeneen- 
tor,  and  would  have  the  pn^r  custody  of 
the  document. 

ilfr.  JuMtke  Parke, — ^I  think  that,  for  a 
purpose  like  this,  search  among  the  papeis 
of  a  person  who  had  acted  as  executor,  was 
sufficient.  Conclusive  evidence  of  the  loa 
of  the  document  was  not  necessary.  There 
was  primA  facie-  evidence,  and  that  wss 
enough  for  this  purpose. 

Order  of  Semome  amfirmed. 


'  1 829.       I  THE  XINO  e.  THE  TNHABITAXTi 
Oct.  80.    \  OF  ATHEBBTONB. 

Settlement  by  Hiring  and  Service — £»■ 
eeptive  CoRtraet, 

Service  ttnder  a  yearly  htring  by  ivAtei 
the  servant  ira«  to  serve  from  siximtkemonh 
ing  to  seven  in  the  eveningt  omf  nught  make 
as  much  overwork  *'  as  he  chose  "  t-^Held,  «- 
su^ient  to  confer  a  settlement ;  the  sereent 
not  being  under  the  control  and  eoercnm  of 
the  matter  darmg  f  Ae  whole  lime. 

Two  Justices,  by  order,  removed  Willum 
Stean,  his  wife  and  their  children,  from  the 
pariah  of  Birmingham,  in  the  county  of 
Warwick,  to  the  township  of  Atherstone,  in 
the  same  county.  The  Sessions,  on  appeal, 
confirmed  the  order,  subject  to  tbe  opinioa 
of  the  Court  on  the  foUowiv^ 

CASE. 

William  Stean,  the  pauper,  being  settled 
at  Atherstone,  and  unmarried,  went  to  live 
with  James  Owen,  a  button-caster,  of  Bir- 
mingham ;  after  he  had  been  with  htm  for 
some  time,  Owen  hired  him  for  a  year,  at 
the  wages  of  4s.  6d.  per  week :  nothing  was 
said  about  Sundays.  It  was  a  part  of  the 
terms  of  hiring,  that  the  pauper  was  to 
work  from  six  in  the  morning  to  seven  in 
the  evening,  and  might  make  at  mack 
openvork  as  he  chose.  He  received  earnest 
when  he  was  hired ;  he  served  his  master 
under  this  contract  for  a  year,  during  wbidi 
he  lived  in  his  master's  house,  and  boarded 
himself.  He  lived  there  on  Sundays,  as 
well  as  week-days;  and  on  Sunday  momit^ 
he  used  to  ask  whether  anytliing  was  to  be 
done,  and  if  there  was,  he  did  it :  he  made 
a  good  deal  of  money  by  overwork,  bat 
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never  did  any  for  any  one  but  his  master, 
and  was  never  paid  fur  it,  but  by  him  ;  he 
WBi  allowed  id.  an  hour  for  overwork.  At 
the  expiration  of  the  6rst  year, he  was  hired 
by  Owen  for  a  second  year,  on  the  same 
terms,  except  that  he  was  to  have  5t,  6d. 
per  week  wages,  and  4d.  an  hour  for  over- 
work. He  served  the  whole  of  the  second 
year  ;  he  was  then  hired  for  and  served  a 
third  year  upon  tlie  same  terms,  except  that 
he  was  to  have  6*.  per  week,  and  6d.  an 
licnir  for  overwork. 

Mr,  SeijeaiU  ChnUbwnanA  Mt,Amo»t  in 
support  of  the  order  of  Sessions. — This  was 
an  exceptive  hiring.  The  rule  appears  to  be 
laid  down  in  terms  by  the  judgment  of  Lord 
Kenyon,  in  Rtx  v.  North  NMey  (1),  thus  : 
**  There  must  be  a  hiring  and  a  service  for 
a  year,  so  far  that  the  servant  must  be 
nmler  the  control  and  coercion  of  the  master 
during  the  whole  lime."  This  seems  to 
prescribe  the  true  distinction  by  which  to 
judge  whether  the  hiring  is  exceptive  or 
not ;  and  this  distinction  was  adopted  by 
Mr.  Justice  Bayley,  in  the  ease  of  Rex  v. 
Byker^i),  That  case  may  probably  be  re- 
li«l  on  1^  the  other  nde ;  because  there  the 
hiring  was  held  to  be  general,  but  tbe  rea- 
son of  its  being  so  held  was,  that  tite  Court 
were  of  opinion  the  contract  rendered  the 
servant  liable  to  the  control  and  coercion  of 
the  master  during  the  whole  time.  Here, 
the  contract  was  difierent :  after  the  limited 
hours  the  servant  might  make  a  fresh  con- 
tract.either  with  his  master  or  other  persons; 
or,  if  he  pleased,  he  might  refuse  to  work 
at  all  beyond  tbe  limited  lime.  In  all  the 
cases  of  overwork,  where  it  has  been  held 
that  tbe  hiring  was  general,  the  servant  had 
DO  option  ;  here  he  had.  The  case,  in  its 
circumstances,  is  nearly  like  that  of  Rex  v. 
Kmgrnmfard  (3),  where  the  hiring  was  held 
to  Iw  an  exceptive  hiring. 

Mr,  Hill,  contra. — ^This  was  a  ^neral 
hiring ;  the  control  of  the  master  is  cer- 
tainly the  test,  but  here  he  had  and  exer- 
cised every  description  of  control ;  the  ser- 
vant boarded  and  lodged  with  him. 

\_Mr.  Juttice  Parke. — But  it  was  not  a 
part  of  the  contract  that  he  should.] 

The  master  claims  thirteen  hours  a  day ; 
no  hour  is  expressly  excluded,  and  the 

(1)  S  Term  Rep.  tl. 

h)  S  B.  &C.  114}  SD.Ic  11.390. 

(3)  4  Tsim  Bep.  S19. 


mentran  of  the  time  appears  to  have  been  to 
give  the  measure  of  the  wages.  The  pauper 
never  worked  for  any  other  person,  and  he 
worked  on  Sundays. 

Mr.  Justice  Bayley. — The  case  is  very 
different  from  that  of  Rex  v.  Byker,  Tluere 
the  agreement  gave  the  term  merely  as 
the  measure  of  the  wages,  and  the  pauper 
was  bound  to  work ;  lie  had  no  right  to 
be  absent.  Here,  the  Nuper  couM  not 
have  been  compelled  to  do  any  overwork ; 
the  coerdon  and  control  of  the  master 
were  clearly  limited  to  thirteen  hours  a 
day ;  beyond  that  time,  tbe  master  had  no 
right  to  compel  work,  nor  was  the  pauper 
under  a  duty  to  perform  any. 

Mr.  Justice  LittledaU  concurred. 

Mr.  Justice  Parkf. — 1  think  this  is  a  very 
clear  exceptive  hiring. 

Order  ^  'Setnotu  coitfirmed. 


1829.  >  THi  Knro  V.  THB  nrHABiTAnn 

Nov.  9.  3  OF  ST.  PAtJL,  EXXTER. 

Poor  Laws — A^prentideskip — Allowance 
Justices, 

1.  Where  an  apprenliee  is  hound  by  in- 
denture, to  which  the  parish  officers  are 
parties,  an  allomance  by  the  Justices  under  the 
56th  Geo.  S.  c.  139,  will  be  student,  if  it  be 
under  the  hmd$  (wtfAoul  the  teals)  of  the 
Justices. 

2.  But,  where  an  apprentice  it  flotmd,  and 
a  part  of  the  premium,  or  any  expense  m 
respect  of  the  indenture,  conies  out  of  the 
parish  funds,  and  the  parish  officers  are  not 
parties  to  the  indenture,  the  aUowance  in  eon- 
formity  with  the  abate  act,  wml  he  undkr  the 
tosh,  at  well  at  the  hands,  tjf  the  Justices, 

An  order  of  removal  of  Jane  Bishop 
from  St.  Paul's,  Exeter,  to  Tedbum  St. 
Mary,  in  the  county  of  Devon,  was  quashed 
on  appeal,  subject  to  the  opinion  of  the 
Court  on  the  following 

CASE. 

The  pauper,  Jane  Bishop,  in  1818,  was 
bound  an  apprentice,  by  the  parish  ofiicers 
of  Tedbum  St.  Mary,'to  one  Henry  Bel- 
worthy.  The  indenture  by  which  she  was 
so  bound  was  made  in  pursuance  of  a  pre- 
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Tious  order  of  two  Justices,  to  which  re- 
ierence  was  made  by  its  date,  and  was  duly 
executed  by  the  sud  pariah  officers,  and 
by  the  master.  An  allowatioe  of  the  s&me 
was  written  at  the  foot  thereof,  which  was 
signed  by  two  Justices,  but  w^s  not  under 
seal.  On  occasion  of  this  bindii^i  an  ex- 
pense of  seventeen  shillings  was  incurred 
by  the  public  parochial  funds  of  the  parish 
of  Tedburn  St.  Mary,  namely,  seven 
thillinga  as  the  costs  of  prepariog  the  said 
indenture,  and  ten  shilhags*  which  were 
given  to  die  master  of  the  pauper. 

The  case  was  argued  oa  the  28th-  of 
October. 

Mr.  Cr6n)der<,  in  support  of  the  order  of 
Sessions,  was  proceeding  to  contend)  that 
the  seal  was  unnecessary,  when  he  was 
stored  by  the  Court,  who  called  upon  . 

Mr.  Coleridge  (with  whom  was  Mr. 
Praed)  contr^. — The  case  of  The  King  v. 
Sto&eDamar€l(l)w\\\  be  cited  on  the  other 
side;  but  there  is  a  difference  between 
that  case  and  the  present ;  for  this  is  a 
parish  indenture.  Xhe  act  of  the  56  Geo  3. 
c.  139,  contains  various  provision?  on  this 
subject ;  and  there  is  a  di&rence  between 
die  first  ten  sections,  and  the  regulations 
directed  by  the  11th.  It  was  ^served, 
by  Mr.  Justice  Bayley,  in  Rex  v.  Sfoke 
Damarel,  that  the  1 1  th  section  begins  with 
a  new  recital,  as  if  it  were  altogether  a  new 
enactment,  and  one  to  which  the  former 
sections  did  not  apply :  thus,  **  Whereas 
the  salutary  provisions  enacted  by  an  act 
of  the  43d  Eliz.  are  frequently  evaded  in 
the  binding  out  of  poor  children,  and  the 
premium  of  apprenticeship,  or  a  part 
thereof,  is  clandestinely  provided  by  parish 
oflScers,  who  are  thus  enabled  to  bind  out 
poor  children  without  the  sanction  of  Jus- 
tices of  the  Peace."  It  then  goes  on  to 
provide,  that  no  indenture  of  apprentice- 
sbip  by  reason  of  which  any  expense  shall 
be  incurred  by  the  public  parochial  funds 
shall  be  valid,  unless  it  he  approved  by 
two  Justices  under  tlieir  hands  and  seals. 
Now,  in  Rex  v.  Stoke  Damarel,  the  .  parish 
officers  were  not  parties  to  the  indeniiire  ; 
and  that  case  came  precisely  within  the 
mischief  which  tlie  act  intended  to  re- 
medy ;  for,  as  far  as  the  facts  appeared, 

(1)7  B.&  CSfiSi  lM.&B.4d8;  6  Lav  J. 
MsB.CMei,  <8. 


it  was  a  clandestine  binding  by  the  psrtsli 
ofHcers.  But  all  the  previous  sectiooa  of 
the  act  are  intended  to  apply  peculiarly  and 
exclusively  to  parnh  ^(prentices ;  that  is 
to  say,  to  cases  where  the  bindii^  is 
avowedly,  and  not  clandestinely,  by  the 
parish  officers.  The  preamble  to  the  act 
recites  the  grievance  which  exists  as  to 
parish  apprentices ;  and,  ailer  makii^  seve- 
ral provisions  in  detail,  tlie  act  directs  that 
the  bindo^  by  the  pariah  officers  shall  be 
s^ed — no  mention  being  there  made  of 
any  seaL  .  So  In  section  5,  the  allowaaoe  is 
nmtionffd  as  being  to  be  signed  by  the 
JusUces.  The  parish  officers  here  axe 
parties  to  the  indenture ;  the  proviaitns  in 
the  earlier  sections  appear  to  be  peciiliaify 
applicable  to  such  cases ;  and  the  case  if 
free  frosa  the  mischief  against  which  the 
1 1th  section  was  intended  to  guard,  by  pre- 
venting clandestine  parish  bindings.  la  the 
case  o{  Rex  Y.  Bawbergh{3),  Mr.  Justiee 
Bayley  said,  "  I  doubt  whether  the  lllh 
section  applies  to  such  a  case  as  the  pre- 
sent, or  whether  it  applies  only  to  sack 
cases  where  the  binding  is  by  the  parent^ 
and  not  by  the  overseers thatcaaeben^ 
like  the  present,  a  parish  binding.  If  the 
11th  section  were  to  be  construed  literally, 
and  be  held  to  include  this  case,  it  moat 
include  the  5th  section,  which  provides 
merely  fpr  the  signing. 

Mr.  Crowder,  eoairk, — The  seal  is  ren- 
dered necessary  by  the  positive  words  of 
the  act  of  parliament.  It  may  be  ad* 
mitted,  that  the  preamble  to  section  11, 
is  not  so  large  as  the  eoactineBt;  but* 
the  case  of  The  King  v.  tke  /uAatemte  sf 
Mattitbail  (3)  shews,  that  a  case  nay  mi 
within  the  enactment,  thougli  not  withitt 
the  preamble  of  a  statute.  The  enactment 
provides,  that  no  indenture  of  apprentiee> 
ship  by  reason  of  whidi  any  expense  what- 
ever shall  be  incurred  by  the  public  paro- 
chial funds  shall  be  valid,  unless  it  Im 
proved  of  by  two  Jui^Hoes  under  seal.  It 
is  assumed  by  ihe  ottier  side,  that  tlie  case 
is  not  within  the  mischief  of  the  act;  bat 
that  is  not  so  clear  as  to  dispense  with  an 
attention  to  the  express  words.  .The  ob- 
ject was  to  put  all  parish  bindings  .(that  is 
to  say,  whether  tlie  parish  officers  t^fpeared 

(S)  tBaro. &Ciesf.?Sd,*.e.SD.&R.338. 
(3)  8  B.&C.r33;6UwJ«»a.  Msf.Cissa.fll& 
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w  partin  or  not,)  under  the  diicretion  of  the  who  concurs  in  opinion  with  us.  We  think 
Justices,  and  eapeeially,  but  not  merely,  the  ten  first  sections  of  the  act  apply  to 
those  where  the  parish  officers  did  appear  ewes  whei%  the  parish  officers  are  parties 
as  parties.  The  provision  is  cumulative ;  to  the  indenture,  and  that  the  11th  section 
but  it  is  not  inconsistent  with  those  which  is  applicable  only  to  cases  in  which  they  do 
are  made  in  the  previous  sections.  The  not  join  in  the  indenture.  This  has  been 
main  test  appears  to  be,  whether  it  is  a  intimated,  bat  not  expressly  decided,  in 
binding  in  respect  of  which  expense  has  former  cases.  The  preamble  to  the  11th 
been  incurred  out  of  the  parochial  funds,  section  shews  this  by  the  use  of  the  word 
That  is  the  present  case ;  and  it  is  clearly  "  clandestinely."  (The  learned  Jfadge  read 
within  the  words.  The  c<Hnparative  utihty,  the  preamble.)  And  to  remedy  the  mis* 
or  the  supposed  additional  security  of  the  chieftheredeseribed,itprovlded,thatthere 
seal,  are  questions-  into  which  the  Court  diould  be  an  allowance  by  Justices ;  and 
wiU  Dot  enter.  Mr.  Justice  Bayley,  in  the  tliat  their  allowance  ehonla  be  nnder  their 
ease  of  Bmx  t.  Sudu  Dmarel,  expressed  hands  and  setds.  The  former  ten  aectioin, 
his  f^inion  on  the  importance  of  adhernw  which  were  evidently  cnnAned  to  parish 
to  the  words  of  the  act.  He  there  said,  bindir^,  provided  for  an  allowance  merely 
**  I  do  not  know  bow  to  get  rid  of  the  words  under  the  hands  of  the  Justioes.  There- 
of this  section  of  the  act  of  parliament ;  fore,  the  only  case  to  which  that  section  is 
and  where  the  l^islature,  in  a  very  modem  applicable  is,  where  the  parish  officers,  b^ 
actof  parliament^  haveused  words  of  aplain  not  joining  in  the  indenture,  may  be  consi- 
and  definite  import,  it  is  very  dangerous  dered  aa  bindii^  the  apprentice  clandes- 
to  put  upon  them  a  construction,  the  effect  *hie]y. 

of  which  will  be  to  bold,  that  the  legula-  Whenever  they  are  parties  to  the  inden- 
ture did  not  mean  that  which  they  have  tare,  their  binding  is  of  coarse  not  olandes- 
expreased."   The  same  learned  Judge,  in  tine,  and  that  binding  is  subject  to  the 
the  ease  of  Rex  v.  Skiptm{'i),  said,  (with  previous  sections,  which  require  an  allow- 
reference  to  another  question,  but  upon  ance  only  under  the  hands  of  the  Jastioee. 
the  same  act  of  parliament,)  "  I  think  We  are  uierefbre  of  opinion,  that  the  hind- 
it  is  dangeroiM  to  apecalate  on  ihe  inten-  iag-was  good ;  and  the  consequence  is,  that 
lion  of  the  legislature.    The  safbr  rule  of  the  order  of  Sessions  is  wrong, 
ctmatruction  is,  to  abide  by  the  words  of  Order  of  SestioHt  gutuhed, 
the  statute."    And,  in  that  case,  all  the  ■ 
Judges  held  themselves  to  be  bound  by  the 
wiwds. 


The  Court  took  time  to  consider;  and 
this  day  the  judgment  was  delivered  by 

JIfr.  Justice  Bayley. — Afler  stating  the 
fiwts,  the  learned  Judge  proceeded — It 
was  insisted,  that  the  fact  of  an  expense 
being  incurred  out  of  the  parochial  funds, 
bnmght  the  case  within  the  Uth  section  of 
the  act.  Undoubtedly,  if  that  section  ap- 
plies to  cases  where  the  binding  appears, 
on  the  face  of  the  indenture,  to  be  by  the 
parish  officers,  the  indenture  now  in  ques- 
tion would  be  void  for  want  of  the  seals  of 
the  Justices.  If,  on  the  other  hand,  it  ap- 
plies only  to  cases  where  the  parish  officers 
are  not  parties,  the  converse  would  be  the 
result.  We  have  considered  the  case,  and 
we  have  consulted  with  my  Lord  Tenterden, 

(4)  8Bam.&Cnsi.r8S. 


18X9.  \  THB  KINO  V.  WILLIAM  HODCI- 
NOV.  18.  3  KINBON. 

Hawkers  and  Pedlars  Act. 

Barm  or  yeast  is  "  victuals"  wUhin  secHon 
M  of  Stat.  50  Geo.  3.  e.  41. 

Therefore,  a  person  purchasing  harm  or 
yeast  of  brewers,  and  carrying  the  same 
about  and  selling  it  in  the  neighbouring  towns 
and  villages,  is  not  liable  to  the  penalty  im- 
posed  by  that  statute  upon  hawkers  troAtg 
without  a  licence. 

Upon  an  appeal  by  the  defendant  against 
a  conviction  of  a  Justice  of  Peace,  the 
Court  of  Quarter  Sessions  for  the  county 
of  Derby  confirmed  the  conviction,  subject 
to  the  opinion  of  this  Court  on  the  fol- 
lowing— 
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CASE. 

William  HodgkinsoD  haa  been  for  some 
time  past  in  the  habit  of  purchasiog  barm 
or  yeast  of  the  brewers  at  Burton-upon- 
Trent,  and  has  afterwards  carried  the  same 
about  to  the  neighbouring  towns  and  vil- 
lages, and  exposed  such  barm  or  yeast  to 
sale,  and  sold  it  to  such  persons  as  applied 
to  him  for  it,  for  the  purpose  of  being 
used  in  the  making  bread  and  beer.  The 
defendant  took  a  quantity  of  barm  or  yeast 
to  the  township  of  Litchurch,  in  the  county 
of  Derby,  on  the  14th  day  of  November 
last,  and  there  exposed  the  same  to  sale  in 
his  usual  way,  without  licence  as  a  hawker. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  barm  or  yeast  so  ex- 
posed to  sale  was  to  be  considered  as 
"  victuals"  wiUiiiL  the  50  Geo.  3.  c  41. 
8.  23. 

Mr.  N.  Clarke  and  Mr,  F.  CUntm,  in 
support  of  the  conviction. — The  term 
"  victuals,"  used  in  the  exempting  clause  of 
the  statute,  does  not  comprehend  each  of 
the  ingredients  used  to  make  victuals,  much 
less  can  it  be  applied  io  cases  where  the 
article  employed  is  not  essentially  requisite. 
Barm  or  yeast  is  undoubtedly  made  use  of 
in  gener^  to  make  bread,  but  it  is  only 
required  to  render  it  lighter  by  fermenta- 
tion,  and  to  improve  the  quality.  The 
intention  of  the  legislature  in  exempting 
**  Fish,  fruit,  and  victuals,"  was  to  exempt 
such  food  only  as  was  sold  in  a  state  fit  to 
be  eaten. 

r£ord  Tmlerden, — ^Is  flour  such  food  ?] 
Flour  cannot  be  considered,  in  tbatstate, 
as  victuals  within  the  meaning  of  this 
datise.  Rex  v.  Waddington(l)  may  be 
cited  as  adverse,  but  that  was  an  informa- 
tion for  ei^msing  bops,  and  the  decision 
was  found^  on  the  act  5  &  6  Ed.  6,  die 
words  of  which  differ  materially  from  those 
which  the  Court  have  now  to  interpret. 
An  engrosser  is  there  described  as  one  who 
"shall  engross  or  get  into  his  hands  by 
buying,  contracting,  or  promise-taking, 
(other  than  by  demise,  grant,  or  lease  of 
land  or  tithe,)  any  corn  growing  in  the 
fields,  or  any  other  corn  or  grain,  butter, 
cheese,  fish,  or  other  dead  victuals  what- 
soever, within  the  realm  of  Enghn^,  to  the 
intent  to  sell  the  tame  again."   In  Rex  v. 


M'OilliS),  it  was  held,  that  a  penon  ex- 
posing to  sale  and  selling  tea,  as  a  hawker, 
without  a  licence,  was  liable  to  the  penalty 
imposed  upon  hawkers  trading  without  a 

licence. 

Mr.  Brodrick,  contrL — As  an  ingredient 
of  bread,  "  barm,  or  yeast,"  is  realised 
by  act  of  parliament.  Rexv.M'GiUwuMdt* 
cided  upon  the  provisions  of  other  statutes, 
— the  sale  of  tea  by  any  hawker  and  pedlar 
having  been  expressly  j^faibited  by  the 
9th  Geo.  2.  c.35.  §.20. 

[Mr.  Justice  Bayley. — And  the  10th  Geo. 
I.  c.  10.  s.  14.  also  provided  that  tea  sImmU 
not  be  sold  except  in  entered  places.] 

By  the  sUtute  12  Ed.  4.  c  8,  ale,  beer, 
and  wine  are'  treated  as  victuals ;  and  the 
dealers  in  these  are  called  victuallers :  and 
although  malt  has  been  adjudged  to  be  no 
victual  of  itself  (4  In$t,  263 ;)  yet  the  con- 
trary has  been  held  of  hops  in  the  case  (tf 
Rex  V.  Waddington.  Yeast  also  is  recog- 
nized in  the  statute  55  Geo.  3.  c.  99.  s.  2, 
as  an  ingredient  in  the  making  of  bread, 
and  is  more  essential  than  salt,  which  is 
not  eaten  alone,  but  is  used  only  for  the 
cooking  and  preaervii^  of  victoah.  Salt, 
however,  "hath  been  resolved  to  be  a 
victual,  and  the  buying  and  sellti^  thereof 
to  be  within  the  statute  of  5  Ed.  6,  for  it  is 
not  only  of  necessity  of  itself  for  the  food 
and  health  of  man,  but  it  seasooetfa  and 
maketh  wholesome  beef,  pork,  &c  bntter, 
cheese,  &c.  and  other  viands :"  3  /luf.  195. 
The  object  of  the  exemption  in  the  present 
act  was  not  to  discourage,  by  requiring 
persons  selling  articles  for  general  con- 
sumption to  take  out  a  licence,  but  to 
afford  protection  and  facility  to  tlw  sale  of 
a  commodity  sp  nsefol  and  necessary  as 
that  which  has  been  made  the  subject  of 
this  conviction. 

Lord  Tenlerden. — I  think  that  the  word 
'*  victuals,"  as  here  used,  must  be  cmsi- 
dered  as  comprising  every  ingredi«it  eoa- 
ployed  in  the  food  of  mankind.  Yeast  or 
barm  is  certainly  not  necessarily  used  in 
the  making  of  bread,  but  generally  it  is; 
and  therefore  I  am  of  opinion,  tlut  it  is 
within  the  clause. 

The  other  learned  Judges  concurred, 
and  conviction  QuosAcdL 


(1>  lEut.  149.  <C)«B.&C.14fi  s.e.3l>.&B.9rr. 
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i6i9.    y  THB  mie  p.  tbk  ihhabitaiits 

Not.  1 8.  3       OV  HABnEgBAM. 

Settlement — Birth  between  removal  and 
appeal. 

A  ivoman  pregttant,  was  remwtdfram  P. 
to  S.  The  pari$h  appealed,  and  oh 
the  appeal  skened  ihol  she-  mu  settled  at  a 
third  parish,  M,  and  the  Sessions  qua^d  the 
order  ^  removdL  BtU  before  the  appeal  ieas 
keardt  she  delivered mthopemsht^  S, 
l&.whickMhe  had) been  nmxtoedt  i^'a  bastard : 
■ — Heldt  thiU  the  baetard  thus  horn,  mu  not 
temooable  to  the  paruh  of  My  in  nhieh  'hi* 
mother  «nu  eettkamt  the  time  q/*  the  removal, 

Senible,  that  he  nmuld  be  settled  in  the 
parish  from  wAwA  she  had  betn  removed. 

An  order,  drrecting  the  removal  of  Henry 
Athro).  alias  Henrf  Walford,  from  Play- 
ford  to  Martlesham,  was  confirmed,  on  ap- 
pmA,  M  the  Sewmui  for  SaiBfolk.  subject  to 
tfai  opfnion  oftlw  Court  M  the  fi»llt>wing 

Sarab  Aibn^,  single  woman,  btiogpte^ 
waa  ireaoved  by  the  order  bC  two 
JoiticeiH'  •&oai.£kjribid  to  Stntton*.  Befiurv 
the  SeteHHu,  tke  was  delivered  at  Statton 
of  the  paapet,  a.baatard..  At  the  Sessions; 
Stutton ajppealed !  and«fae3iutioeB.quasbed 
the  order.  It  was  admitted^  upon,  the  pre-* 
sent  appeal,  tliat  the  mother,  at  the  time  of 
the  bastard's  birth,  belongad  to  tbe  appel- 
lant parish  of  MartJesham,  and  continued 
tattled  in  that  parish  until  she  married. 

If  the  Court  should  be  of  opinion  that 
the  putper'a  settleaient  was  in  die  patiA  of 
Martlesham,  tbe  order  of  Sessions  is  to  be 
confirmed  t  if  otherwise,  to  be  qifasbed. 

Mr.  Atlotnejf  GewraUndMr.  T.  Olarh^ 
son,  in  8U|^rt  of  the  order  of  Sessions.-— 
There  seems  to  be  no  ease  precbely  like 
the  preseot ;  and  no  statute  wbkfa  provides 
fi»r  It.  If  tlie  pauper  .had  been  born  wbiU 
tbe  moi^er  -ms  in  a  state  of  v^ancy,  (17 
Geo.3.  c.  5,  s.  £5.)  or  while  an  order  . for  her 
removal  was  suspended  during  sickness, 
{S5  Geo.  9.  c.  101.  a.  6.)  or  in  many  otber 
cases,  (see  them  mentioned  in  Qambier's 
Lars  of  SettUment,  p.  IDS,)  the  pauper 
would  unquestioodi^ly  bave  been  settled 
where  hi*  mother  was  settled  at  the  time  of 
his  birth.  So,  by  anabgy,  tfaemodier  was 
not,  ilk  point  of  law,  ib  tbe  parish  of  Stuttoa 
Sopi>L.  1830. 


at  the  time  of  the  birth,  f«r  she  was  there 
by  constraint.  This,  according  to  the  opi- 
nion of  Mr.  Justice  Bayley,  in  The  King  v. 
St.  Nicholas,  Leitxster  ( 1 ),  is  one  of  the  ex- 
cepted cases  to  tbe  general  rule  ;  and  a  case 
where  the'mother  at  the  time  of  the  birth,  is 
in  law  supposed  to  be  in  the  place  of  her 
settlement. 

Mr.  Taunton,  contr^  was  stopped. 

Mr.  Justice  Bayley. — To  hold  that  tlief 
pauper  was  settled  at  Martlesham,  vrould 
be  to  give  him  a  settlement  by  parentage, 
wliieh  is  against  the  rule  as  to  bastards. 

Order  of  Sessions  quashed. 

[See  IVestbury  t.  Costoa,  1  Salk.  121 ; 

S  Salk.  532.] 


1829.  )  „ 
Not.'  13.  \  OTHEtts  V.  Tax  uno. 

Iitdictmtni — Getme — Night. 

1.  In  an  indictment  under  tht  9th  Geo,  4.  c. 
69.  s.  9.  it  was  charged,  that  the  dfftndantt  did, 
bif  night,,  tmltnofiiUi/  enter  divers  closes  and  ia- 
rJoied  landSf  m  the  parish  of  W,  in  (fte  orcupa- 
hoq  £.  Cj-  SRO,  vpon  obfeetion,  that  the 
daervfitian  w«m  not  sugiaenthf  eeHein,  by  reatm 
that  the  names  tf.  tjte  cbnes  mere  not  given,  and 
that  the  iadictm^t  acamvlutivfi,  inatmuch  at 
the  being  in  either  close  was  an  offence ; — held, 
that  the  indictment,  in  this  reject,  yfias  st^cient. 

2.  Semble,  that,  in  such  an  indictment,  the  ex- 
pression, "  btf  night,"  is  sufficient,;  and  that  the 
matter  in  sect.  12,  wlueh  gives  the  definition  of 
night,  it  matter  of  evidenee,  and  not  of  statement. 

3.  But  where  the  indictment  charged  that  the 
defendants,  "  on  the  IJth  day  of  DeeenAer 

at  4%.,  together  did,  by  ni^t,  mdmofidfy  enter 
^rc,  and  were  then  and  there  ia  the  said  cloiea 
and  lands,  armed*'  4v. : — Held,  that  the  indict- 
ment was  defective  ;  inatmuch  at  the  first  member 
of  the  sentence  did  not  inscribe  the  defendants  to 
f/e  armed;  and  that  the  second  member  did  not 
state  that  the  defendants  were  armed  bj/  night; 
both  facts  being  necessary;  and  the  expression 
*'  then  and  there"  being  eonridered  at  insif^eietU 
to  connect  the  two  members,  to  as  neeettarify  to 
incklde  nightt  a$  the  e^irruion,  in  its  ordinary 
referenee,  would  ptmt  merely  to  the  day  and  the 
place. 

This  was  a  writ  of  error  brought  to  re- 
verse a  judgment  of  the  Justices  of  the 

(1)  f  b.lcC.eB»i  4 D.-fc R. 4Ct. - 
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Great  Scuunis  for  the  County  Palatme  of 
Chester. 

The  defendants  were  twenty-four  in 
number.  The  indictment  contained  four 
counts.  The  first,  second,  and  third,  were 
framed  upon  the  57th  Geo.  3.  c.  90;  but, 
as  it  was  admitted,  by  the  counsel  for  the 
prosecutiont  that  they  were  not  tenable,  it 
IS  not  necessary  to  state  them.  The  fourth 
count  was  framed  upon  the  9tfa  Geo.  4. 
c.  69.  s.  9 ;  which  section  provides  as  fol- 
lows : — 

"  'J'hat,  if  any  persons,  to  the  number  of 
three  or  more  together,  shall,  by  night, 
unlawfully  enter  «:  be  in  any  land,  whe- 
ther open  or  inclosed,  for  the  pur^e  of 
taking  or  destroying  game  or  rabbits,  any 
of  such  persons  being  armed  with  any 
gun,  cross-bow,  fire-arms,  bludgeon,  or 
any  other  offensive  weapon,  each  and  every 
of  such  persons  shall  be  guil^  of  a  misde- 
meanor. ' 

The  act  empowers  a  punishment,  upon 
conviction,  of  transportation  for  any  term 
not  exceeding  fourteen,  nor  less  than  seven 
years;  or  imprisonment,  not  exceeding 
three  years. 

Sect.  12.  provides,  that,  "  for  the  pur- 
poses of  this  act,  the  nigbt  shall  be  con- 
sidered to  commence  at  the  expiration  of 
the  first  hour  after  sunset,  and  to  conclude 
at  the  beginnu^  of  the  last  hour  before 
sunrise." 

The  count  in  question  charged  the  of- 
fence .  in  the  following  terms: — that  the 
defendants,  "  with  force  and  arms,  on  the 
said  17th  day  of  December,  in  the  year 
aforesaid,  at  tke  parish  of  WkitegeUCy  in 
the  said  county,  being  to  the  number  of 
three  and  more  persons  together,  6y 
nightt  unlawfully  enter  divers  closes  and 
inclosed  lands  there  situate,  and  being  in 
the  occupation  of  the  said  Edwin  Corbett, 
esq. ;  and  irerw  tbbx  and  thxeb,  in  the  said 
clones  and  lands,  atmed  with  guns  and 
other  offensive  weapons,  for  the  purpose 
of  then  and-  there  taking  and  destroying 
game,  against  the  form  of  the  statute,"  &c. 

Tlie  defendants  were  convicted.  The 
record  being  removed  into  this  court, 
errors  were  assigned  on  behalf  of  the  de- 
fendants, and  were  compressed  in  sub- 
sunce  to  the  following  pomts  :i-As  to  the 
last  count,— 

**  That  it  does  not  allege  die  hour  or 


time  of  the  ctmausaon  of  the  soppoied 

offence,  so  as  to  bring  the  case  witun  the 
provisions  of  the  statute  9  Geo.  4.  c.  69. 
s.  12. 

"  That  it  is  not  alleged  in  dw  uid  tut 
count  that  the  defenduts,  by  aigbt,  un- 
lawfully entered,  or  were  in  the  land,  in 
which  &c.,  for  the  purpose  of  takiiig  or 
destroying  game. 

*'  I'hat.  althou^  it  is  alleged  thst  the 
defendants  unlawfully  entered,  it  ii  not 
alleged  that  the  defendanta  nidawfnUj  whc 
in  we  eloeea  in  whidi  && 

That  the  oAnce  is  snbstaoiisBf  s 
local  offence ;  and  that  count  coetsini  so 
specific  description  to  whidi  the  endenee 
could  be  applied. 

"  That  that  count  is  uncertain  in  ant 
confining  the  entry  to  one  dose,  or  lUtu^ 
speeificuly  the  doses  in  which  the  defen- 
dants were." 

Mr.  John  Jervis,  for  the  defendanu  below. 
The  offence  charged  by  this  indictmeat  being 
created  by  statute,  all  the  particular  circum- 
stances which  are  given  to  define  the  ofience 
should  be  diatioedy stated;  and.  according 
to  2  Hakt  170,  the  case  most  be  bron^t 
within  the  statate  Inr  express  words.  'Ihtt 
doctrine  ia  alao  laid  dmni  m  Ikamd^rii, 
ISO,  and  in  Potter,  423.  Now,  ipplj- 
i^  that  rule  to  the  preaent  case,  the  inuctr 

ment  q^ars  defective.  The  sutute  wbidi 
creates  this  oflfence  dedares,  that  tbe  act 
done  must  be  by  night ;  and,  in  a  tixhtt- 
quent  section,  nigbt  is  particularly  defined. 
The  indictment  does  not  state  that  tbe  de> 
fendants  entered  or  were  in  tbe  cIoms 
at  night,  between  the  expiration  of  theftA 
hour  afier  motet  and  the  beghuung  if  ^ 
Uut  hoar  ht^ore  mmrite :  ao  as  to  brit^  tlx 
case  within  the  act.  It  may  be  admitted 
that,  in  general,  where  a  statute  io  oae 
section  creates  a  particulur  o&nce,  and,  in 
another  seetion,  excepts  partieulsr  per* 
worn  from  the  operation  of  the  statoK, 
it  is  not  necessary  in  an  indictneot  le 
notice  that  other  aection  for  tbe  mere  par- 
pose  of  shewing,  by  n^ative  avemientt 
that  tbe  person  charged  is  not  entitled  to 
the  benefit  of  the  exception.  But  here  the 
particular  offence  is  described  by  a  ptiti- 
cular  expression  of  dme,  and  the  lobie- 
quent  section  gives  the  definition  of  dm 
expKBsifm.  It  defines  that  which  beftn 
was  uncertain :  and  tbe  indietment  ibooH 
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hare  stated  the  necetsaiy  facts  to  embody 
tbe  tubstance  of  both  sections. — A  state- 
ment,  taking  in  the  substance  of  bat  one 
section  (the  9th),  leaves  the  case  in  doubt 
whether  the  act  described  was  committed 
at  nighty  according  to  the  particular  and 
li^l  d^nicioD  of  the  term  given  by  the 
subsequent  section.  Time  is  here  the  very 
essence  of  the  oflfence  ;  and  it  should  have 
been  stated,  and  with  accuracy ;  or,  at  all 
events,  there  should  have  been  some  state- 
ment of  time*  in  order  to  let  in  the  evi- 
dence. This  is  the  case  with  regard  to 
burglary. 

{Lord  Tenterden. — ^In  burglary  it  surely 
is  not  necessary  to  specify  the  hour.] 

In  practice  it  may  not  be  usual ;  bat| 
according  to  the  authorities,  it  seems  to  be 
necessary.  In  S  Hak,  179,  it  is  said, 
**  Where  the  time  of  the  day  is  material  to 
ascertain  the  nature  of  the  oftnce,  it  must 
be  expressed  in  the  indictment ;  as,  in  «i 
iutictment  for  bnrglaryt  it  ought  to  say, 
iaH  die,  eirca  horam  decnaam  in  noete  ejusdem 
diet,  febmiee  et  burglariter  Jregit ;  but,  ac- 
cording to  some  opinions,  burglariter  car- 
ries a  sufficient  expression  that  it  was  done 
in  the  night."  Accordingly,  in  fVaddmg- 
ton'*  case(l)  where  an  indictment  only 
alleged  the  fact  to  have  been  committed 
in  the  night,  but  did  not  express  about 
what  hour  it  was  done,  Gould,  Justice, 
held  it  to  be  insufficient  as  for  a  burglary, 
and  directed  the  prisoner  to  be  round 
guilty  of  a  simple  felony  only.  And  he 
gave  as  a  reason,  Aat,  as  the  rule  now 
established  is,  that  a  bui^lary  cannot  be 
committed  during  the  ereptueuhm,  it  is 
therefore  necessary  to  specify  the  hour,  in 
order  that  the  fact  may  appear  on  the  face 
of  the  indictment  to  have  been  done  be- 
tween the  twilight  of  the  evening  and  that 
of  the  morning.  This  is,  therefore,  an 
authority  that  some  hour  should  be  men- 
tioned ;  though,  for  the  purpose  of  this 
argument,  it  may  be  conceded  that  the 
evidence  need  not  correspond  exactly  with 
that  which  is  mentioned.  It  is  no  answer 
to  this  objection,  to  say,  that  the  indict- 
ment fdlows  the  words  of  Uie  statute ;  for 
the  statute  merdy  defines  the  ofifenee,  with- 
out preaeribmg  the  tedmical  lai^nage  in 

(1)  ff  Eut'i  P.C.  c.  1.5.  s.  S4.  p.  SIS ;  f  Roiten 
ia  Crinet,  p*  S6. 


which  the  charge  is  to  be  stated.  There- 
fore, and  according  to  S  Hawk.  c.  XS. 
s.  Ill,  the  particulars  constituting  the 
offence  should  be  stated,  The  next  objec 
tion  to  this  indictment  is,  that  it  is  not 
■  stated  the  defendants  were  in  the  closes 
with  the  intent  charged.  The  mtent  is  not 
coupled  with  their  unlawiblly  being  there. 
The  entry  might  be  unlawful,  from  the 
means  or  the  manner  by  which  it  was 
effected ;  and  yet  the  defendants,  when 
there,  might  be  in  the  pursuit  of  some  law- 
ful occupation.  The  material  fact  should 
be  shewn  by  positive  allegation,  or  by 
necessary  implication; — that  is,  that  no 
other  conclusion  can  be  drawn  than  that 
which  is  necessary  to  support  the  indict- 
ment. If,  therefore,  any  circumstances 
can  be  stated  which  could  exist,  consist- 
ently with  their  having  entered  unlawfully, 
and  afterwards  beii^  there  lawfully,  that 
would  be  enough.  Now,  a  man  may 
mlawfnlly  ent«r  his  own  close, — as,  for 
instance,  over  the  fence  or  close  of  ano- 
ther ;  but  when  there,  may  be  in  the  pur- 
suit of  his  lawful -occupation.  Such  a  state 
of  things  is  consistent  with  the  allegation 
in  this  count.  The  unlawful  entry  does 
not,  therefore,  necessarily  imply  that  the 
defendants  were  in  the  close  unlawfully: 
and,  consequently,  the  unlawful  entry,  not 
coupled  with  the  intent,  may  be  rejected ; 
and  the  indictment  may  stand,  that  they 
were  there  for  the  purpose  charged,  which 
wonld  be  insufficient.  Anodier  objection 
is.  that  it  is  not  stated  that  the  defendanta 
were  U^Oker  for  the  purpose  charged. 
In  omitting  to  state  this,  the  main  object 
of  the  statute  is  lost  sight  of :  that  object 
was,  to  prevent  a  pre-concerted  design  to 
resist  opposition.  Here,  no  unity  of  pur- 
pose is  alleged :  the  facts  stated  are  con- 
sistent with  the  fact  that  they  might  have 
entered  tc^ther,  and  have  separated  be- 
fore the  purpose  charged  was  contem- 
plated by  either  of  them.  Next,  there  is 
no  local  description  of  the  premises :  the 
expression  is,  "  divers  closes  and  inclosed 
grounds,"  using  the  generic  term  only; 
uiey  should  be  described  by  their  names, 
to  point  the  oflbnce,  which  is,  substantially, 
m  local  one.  In  Hex  t.  Ridlejf{9),  it  waa 
held,  that  an  indietment  for  having  entered 

(t)  Rus.  &  RjMio^  M\ ;  1  Roisdl  oa  CriaM,  41S. 
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into  a  forest,  cbas«,  &ci,  and  beiilg^ound 
armed  i;t  the  nighty  must,  in  some  way  at 
other,  partioulariKe  the  pUoe :  for  the 
defendant  [has  .a  right  to  know  to  what 
specific  place  the  evidence  k  to  be  directed ; 
and  statihgi  that  in  the  parish  of  A.  the 
party  entered  ittto  a  certain  clotCt  is  not 
sufficient. 

[Lord  Tenlerden. — In  that  case  the  occu- 
pation  was  not  given,  as  it  is  here.] 

That  is  so,  undoubtedly;  but,  the  giving 
of  the  occupation  does  not  nudifi  the  mat* 
ter  certain.  Mr.  Corbett  i»  dieseribed  as 
bang  the  occupier  of  divera  doses  :  b« 
may  be  the  occupier  of  a  large  portion  of 
the  parish ;  besides,  the  ofience  as  thus 
charged  is  accumulatiTe;  for  the  beitig 
in  any  one  close  would  be  offence. 
Another  objection  to  this  indictment  is, 
that  it  does  not  follow  the  letter  nor  pur- 
sue the  spirit  of  the  act.  The  object  of 
the  legislature  was,  not  the  protection  of 
the  game,  but  the  [we^rvation  of  the  lives 
of  those  who  were  employed  to  prcsem 
it.  This  is  shewn  by  the  juxtaposition  of 
the  words  in  the  partictuar  clause,  and 
the  natnre  of  the  weapons  there  describedi 
— many  of  which  are  suited  to  resistance 
only,  and  hot  to  the  destruction  of  game. 
But  the  indictment  ittak^s  the  arming  sub- 
servient to  another  object,  viz.  the  destruc- 
tion of  game :  whereas,  if  the  totention 
with  which  the  defendants  were  armed,  as 
$tated  in  the  indictment,  were  stricdy  pur- 
sued, which  must  be  assumed,  the  injury 
contemplated  by  the  legislature  would, 
pever  occur. 

Mr.  Cottingham,  contra. 

[Zord  TentenkH. — You  have  in  your 
indicUnent  "  then  and  there,"  when  you 
meant,  probably,  toexpress  the  night;  but 
can  the  words  "  then  andrthere,"  be  taken 
to  refer  to  anything  but  the  day  and  the 
place?] 

It  must  be  taken  to  refer  to  the  last  an- 
tecedent :  the  last,  for  the  purpose  of  time, 
was  the  night.  The  analogy  drawn  in 
-favobrof  the  argument  on  the  other  side 
cannot  be  maintained ;  for  it  is  not  usual 
in  practice  to  describe,  iA  an  indictment  for 
bursary,  the  hour  of  the  night  at  which 
the  offence  is  charged.  The  only  authority 
cited  in  support  of  the  argument  is  a  diehm 
ascribed  to  Mr.  Justice  Gould,  which  never 
came  under  the  consideration  of  a  court. 


The  question  as  to  what  is  n^t*  accord- 
to  the  meanit^  of  this  act  of  parliament,  is  a 
question  of  evidence,  and  not  of  statement. 
It  is  mentioned  in  a  distinct  clanse  of  the 
aat^  obviously  fo^  the  purpose  of  evidence 
only.  Witli  regard  to  the  objection  that  the 
expression  **  divers  closes  "  is  too  general, 
the  occupation  is  described,  and  that  par- 
tioulwiees  them  sufficiently. 

The  Court  thought  the  ol^eetion  in 
quoition  was  uBwered. 

f  Lord  7Va<enfm.— But  how  can  yon  get 
over  the  objection  which  arises  upon  the  use 
of  the  expression  "  then  and  tkereV  You 
do  not  state  that  they  entered  armed ;  and 
wh^n  you  afterwards  »tate  there  to  be  armed, 
you  Iwvie  only  the  expression  "  then  and 
there,"  to  shew  that  it  was  aC  night.  You 
say,  they  did  by  night  unlawfully  enter ; 
then  you  say*  that  they  were  then  and 
there  in  the  said  closes  and  lands  armed. 
The  two  members  of  the  sentoiefl  are  per- 
fectly distinct.  If  the.descriptitm  of  time 
had  been  placed  at  the  beginning  of  the 
sentence  it  might  have  referred  to  ^ 
whole ;  or,  if  at  the  end,  it  might  relate  to 
both  branches  of  the  sentence :  bat,  as  it 
u,  it  is  con6ned,  by  juxt^osiUon,  to  Ae 
first  member  of  the  sentence;  and  the  word 
"  then"  in  the  second,  which  is  totally  dis- 
tinct from  the  first,  refers  to  the  day  oidy. 

Judgment  reverted. 


1820.     *)  THK  KINO  V.  tBA  IMBABiUIRS 

Nov.  2.  3  OF  TIPTOK. 

Settlement  Apprenticeship — Defectm 
Contract, 

1.  ^Aere  tke  queition  is,  whether  m  cmk 
tract  it  a  cmlraet  of  apprentieeek^,  or  u 
eontftet  cf  bhing  and  aeroice,  the  fioiat  to 
attertaim  Oppeart  to  bt,  nkat  toas  the  jarm- 
cipal  and  what  the  subordimate  oiyeet  if  the 
partie*;  and  ivhelber  the  sffvtce  WHU  asi 
treated  (Aenr,  as  the  meant  e§eeltimg  Ife 
jwrpoie  of  appre$Uieesh^ 

8.  Upon  such  a  quettioih  the  presemee  or 
the  eAoence  q/*  certem  .^icts  iMia%  foi^d 
only  tn  a  contract  o^  apprenticeship,  or 
in  a  eontraH  of  lurimg  and  senwr,  if  wet 
deeime  of  the  qiiestioit;  ikotigik  nek  pro- 
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tenet  «r  ulmime  it  a  cAvmulBMe  I*  he  om- 

ndkrtd  as  bearing  upon  the  ijueetion. 

Acaerdingty^  a  contraet^  ^'''V 
bf  ahuh  a  pe^mm  engaged  to  terve  nt  an 
*'  atlieled  servant"  at  certain  teaget ;  but  tbe 
father  mv  a  party  te  tke  agreemanlf  and  en^ 
gaged  to  prootde  l/te  intended  seriant  with 
boards  lodgings  and  neeeeearieB,  mnd  tkt 
muter  engaged  to  teach  and  metruet  ilee 
aentmt  in  imotnt  bunnwi  -and  it  mat  afto 
pneided  thai  the  etrvant  ehould'  be  ,  Mom* 
dered  ae  an  w^^ipprentioe ;  and  there  were 
other  proeinoHfm'ppttrenI  of  ike  tame  ineem 
titlent  ebaraeter  j—The  Cami  keldt  that  m 
one  of  thoee  einmmtkmcet  wot  to  be  taken  at 
of  keel/  deeinee  of  the  ipiettion\  wh^her 
tint  mat  a  eontract  of  apprenticahip,  or  one 
of  hiring  and  tentioe;  but,  the  Sewone 
having  on  the  whole  found  it  to  be  a  defectiee 
contract  of  apprenticethipt  the  Court  eon- 
firmed  ihtir  order.      .  . 

Two  .Justices,  by  order,  removed  Jamw 
Smith,  his  wife,  imd  their  childreo,  from 
the  parish  of  Birmingham,  in  the  coun^  of 
Warwick,  to  that  of  Tipton,  in  the  county 
of  Stafford.  The  Sessions,  on  appeal,  con- 
firmed tbe  order ;  subject  to  the  ojnmoD 
of  tbe  Court  on  die  following 

CASE. 

James  Smith,  the  pauper,  gained  a  set- 
tlement, by  birinj;  and  service,  in  the  parish 
of  Tipton,  in  the  year  1820.  About  two 
years  afterwards,  ha  entered  into  the  fol- 
lowing agreement,  in  writing,  with  John 
Tompfion,  of  Kill's  Norton,  in  the  eoanty 
of  Worcester : — An  agreement,  made  the 
4tfa  of  October  1 822,  between  John  Tomp- 
8on,  of  King's  Norton,  to  the  county  of 
Worcester,  j^umber,  glazier,  and  painter, 
of  the  one  part,  and  Jamea  Smith,  aged 
sboat  twenty  yeatv,  one  of  tlie  sons  o£ 
Jacob  Smith,  of  the  parish  of  SoKliutt,  in 
tbe  county  of  Warwick,  of  the  otlier  part ; 
James  Smith  shall  and  wiU  serve  the  said 
John  Tompson  ais  an  articled  servant  for 
the  term  of  four  years,  to  commence  from 
the  4th  of  October  1 822,  to  learn  his  art  of 
plamber,  glazier,  and  painter,  at  the  wages 
of  six  shillings  a  week  tar  the  first  year, 
and  seven  shillings  a  week  ibr  the  second 
year,  eight  shillings  a  week  for  the  diird 
year,  and  nine  diUinga  a  week  for  the 
fourth  year;  and  it  is  agreed  that  the  said 


James  Smith  shall  be  oonsidered  as  an  out- 
apprentice  ;  and  the  said  James  Smith  and 
Jacob  Smith  shall  and  will  iind  and  provide 
ibr  the  said  James  Smith  sufficient  meat, 
drink*  washing*  lodgiog,  and  clothing,  and 
all  other  neeessaries  during  the  said  term; 
and  the  said  James  Smith  shall  and  will 
do  and  perform  gardening,  or  any  other 
such  work  his  mastci  shall  set  him  about 
during  the  said  term;  and,  in  case  the  said 
James  Smith  shall  be  ill  and  miable  to 
work,  Of  sh^I  absent  himself  from  bis 
master's  busineas,  or  loae  any  time  during 
Ibc  said  term,  thai  the  said  master  shall 
hot  pay  him  any  wages  during  the  time  be 
diall  be  ill,  or  shall  lose  any  time  as  afpfe« 
said ;  and  that  the  said  James  Smith  shall 
and  will  faithfully  serve  his  said  master  in 
all  lawful,  business  duriug  the  said  term  ; 
and  shall  and  will  behave  himself  honestly, 
orderly,  and  obediently,  during  the  said 
term ;  and  the  said  John  Tompson  doth 
promise  and  agree  that  he  wQl  teach  and 
instruct  the  said  James  Smith  in  the  art 
and  mystery  of  a  plumber,  glazier,  and 
painter,  during  the  said  term,  in  the  best 
manner  thiit  he  can,  and  that  he  will  pay 
the  wagea  above  set  forth  to  the  said  James 
Smith  during  the  said  time ;  and  the  said 
parties  do  boeby  severally  bind  themselves 
to  the  true  and  &ithful  performance  of  all 
the  agreements  above  sec  forth,  at  all 
times  durii^  the  said  term.  In  witness 
whereof  the  parties  have  hereunto  aet  their 
hands  the  day  and  year  aliove  written. 

John  Tompson, 
James  Smitli, 
Jaoob  Smith. 

Witness  to  the  signing  by  the  said  John 
Tompson,  James  Smith  and  Jacob  Smith, 
Joseph  Harding,  John  Gopsill. 

This  agreement  was  signed  by  the  par- 
ties, but  not  sealed  or  stamped.  The 
pauper  served  Tompson  under  this  agree- 
ment for  more  than  a  year,  and  boarded 
and  lodged  during  that  time  at  Tompson'a 
house  ill  the  pajrish  of  King's  Norton. 

Vlfr.  Amos  and  A/r,  HiU,  in  support  of 
the  order  of  Sessions.— The  effect  of  the 
decision  by  the  Sessions  is,  that  they  are 
not  satisfied  that  a  contract  for  hiring  and 
service,  was  intended.  This  is  according 
to  the  judgment  of  Mr.  Justice  Holro]^ 
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in  JEmc  t.  Si.  Ufargar^t  King**  Lynn  (1^ 
irtiich  was  referred  to  by  hmA.  Tenterden 
in  Rem  v.  Combe  (t) ;  and  from  fais  Lord- 
■hip's  judgmeot,  it  appears,  that  there  was 
not  sufficient  to  warrant  the  Sessions  in 
finding  that  the  relation  of  master  and  ser- 
vant subsisted  between  the  parties,  bat 
that  the  contract  was  a  defective  contract 
of  apprenticeship.  That  is  the  case  here. 
Then  are  circumstances,  some  leading  to 
,  the  inference  that  apprenticeship,  some  that 
service,  was  intemled.  The  question  is, 
which  on  the  whole  apjpears  to  have  been 
the  peramonnt,  and  which  the  subordinate 
object  of  the  parUes.  The  other  side  will 
rely  upon  there  being  no  premium ;  bat  it 
was  observed  by  Mr.  Justice  Bayley,  in 
Rex  V.  St.  Margaret**,  Km^'t  Lynn,  that 
this  circumstance  is  not  decisive.  Another 
fact  relied  upon  is,  that  there  was  no  spe-> 
ci6c  work ;  and  that  the  master  was  to  pay 
wages.  But  Rex  v.  Combe  shews  that  the 
fact  of  specific  worlc  being  described,  makes 
no  difference ;  and  Rex  v.  Rtunham  (3)  is 
an  antbority  that  wages 'are  not  inconsistent 
with  apprenticeship.  The  whole  terms  of 
this  contract  shew  that  apprenticeship  was 
the  ol^ect  of  the  parties ;  and  that  service 
was  tlw  means  of  accomplishing  it.  In  Rex 
T.  BwthiKk  (4),  Lord  Euenborough  noticea 
the  difference  between  an  express  and  an 
implied  contract  to  teach.  Here,  the  con- 
tract uses  the  term  "  conndered  as  an  out- 
apprentice."  Both  terms  are  used,  "  arti- 
cled servant,"  and  "  out-apprentice."  The 
joining  of  the  father  is  also  a  circumstance 
to  be  taken  into  account;  as  it  is  not  usual 
for  the  father  to  join  in  a  contract  for  ser- 
vice. The  Court,  it  is  submitted,  cannot 
upon  the  whole  say,  that  the  Seasifns  have 
come  to  a  wrong  ctmclusion. 

Mr*  WadtUngton,  contrft. — The  evidence 
given  by  the  contract  as  to  the  object  of 
the  parties,  is  stronger  to  shew  that  aervice 
than  diat  appraiticeship  was  int«d«d.  In 
Rex  V.  RauAam  the  fwts  were  nearly  the 
aaroe  as  the  present ;  and  it  was  held,  that 
aervice  was  the  intention.  Here,  the  con- 
tract is  to  serve,  not  merely  in  the  particular 

(1)  tf  B.&C0r!  5Uw  J.MH.CaMS,18. 
(t)  8B.  &  est;  tH.  b  R.  ao;  6  Lsw  J, 
Mig.  Cum,  103. 
(S)  1  Em.  S31. 
(4)  1  Hm.  &  SaHr.  369. 


trade,  but  in  nmr  other  botineaB  irbSA  he 
may  be  directed  to  do ;  and  gudeuBg  is 
expressly  mentioned.  Tliis  mention  dT 
other  business  was  considered  by  Loid 
Kenyon  as  so  decisive,  in  Rex  v.  CoUt- 
hall  (5),  that  he  said,  it  was  impossible  to 
raise  a  doubt  upon  the  caae ;  and  that  de- 
cision was  supported  in  Rexv.  Marlham(6). 
The  words  "  ont-apprentice"  form  the  wAy 
distinction  between  the  present  and  those 
cases  ;  but  if  any  stress  be  laid  upon  this, 
there  are  the  words  "  articled  servant," 
which  are  full  as  efibctive ;  and,  if  die 
words  are  to  be  strictly  examined,  it  wifi  be 
sera  that  the  pauper  was  to  &e  an  artidcd 
servant,  but  was  to  be  eoxtidered  ss  an 
out-apprentice.  The  ease  of  Rex  v.  /fit* 
ekam  (7),  and  that  class  of  cases,  shews  tint 
the  contract  to  teach  does  not  of  itself  ooi^ 
stitute  apprenticeship.  The  case  of  Rex 
V.  St.  Margaret's,  K'mg**  Lynn,  is  distw* 
guishable;  for  there  it  was  expressly 
stated,  that  no  indentures  of  apprentice- 
ship were  had,  on  account  of  the  poverty 
of  the  parties.  Rex  v.  CSmAe  ia  idso  dis- 
tinguishable ;  for  it  aj^ieared  na  a  fact  ia 
that  case,  that  it  was  soggesbed  it  wmld 
be  better  for  the  P*up*r  to  leain  a  trade 
than  go  to  service,  lliis  circnsHtanee  is 
mentioned  by  Lord  Tenterden,  in  his  juilg- 
ment  in  that  case,  as  excluding  the  auj^ 
sition  of  service  being  intended.  On  die 
whole  there  appears  to  be  diree  critem 
by  which  to  t^  the  question : — 1.  Absence 
of  premium.  I  admit  it  is  not  decisive; 
but  its  absence  is  vrorth  consideratioB. 
2.  gradually  increaaii^.    3.  Aa 

ei^agement  to  do  oUier  work  besides  that 
of  the  particular  trade.  There  ia  no  ease 
in  which  this;  with  the  other  drcamstsnees, 
is  not  decisive. 

[Mr*  Justice  Bayleif. — Are  diere  any 
cases  in  which  the  master  expreasty  con- 
tmcta  to  teach  T] 

Several:  Rexv*  LUtk  BolfonfS);  Stx 
T.  EeeUtUm  (9).  * 

[Mr.  Juttiee  Parke. — I  think  there  are 
several :  but  do  you  find  any  in  which  Ae 
parent  waa  a  party  to  the  contract  t] 

(6)  5T«imS«p.l93. 
(0)  1  Eut,  t39. 
(r)  S  Bon.  SOSL 

<8)  CM.  nsr. 

(9)  ff  East,  $98. 
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In  jR««  T.  Martkamt  the  pauper's  ancles 
were  parties  to  the  contract*  the  pauper 
having  no  parents.  There  are  cases  which 
shew  the  importance  of  the  three  criteria 
before  mentioned.  In  Aec  t.  Lamdon  (10), 
there  was  premiumt  and  the  circumstance 
was  relied  upon.  In  Rex  v.  Hl^lmam  (1 1), 
the  trade  «aa  confined.  In  Re*  t.  Bwr' 
hmckt  the  roaster  was  to  be  paid  for  teach- 
ing. Here,  there  is  the  absence  of  all  the 
iacu  which  are  considered  as  essential  to 
apprenticeahip. 

Mu  JuMtke  Aqrlsy.— We  will  consider 
of  this.  Wfl'  despair  of  reconcilii^  all  the 
cases. 

On  the  3rd  of  NoTember  the  judgment 
was  delivered  in  the  following  terms : — 

Mr.  Justice  Bayley,^The  question  in 
the  case  was,  whether  the  contract,  in  re- 
spect of  which  the  settlement  was  set  up, 
was  a  contract  for  hiring  and  service,  or 
a  defective  contract  of  apprenticeshi]) ;  for 
it  was  admitted,  and  was  indeed  beyond 
doubt,  that,  if  it  was  a  contract  of  appren- 
ticeship, it  was  defective ;  and,  in  that 
case,  the  service  under  it  would  not  confer 
a  settlement.  It  is  a  caae*of  great  doubt ; 
bnt,  on  the  whole,  we  think  that  appren- 
ticc^ip  was  the  object  in  view  by  the  par- 
ties to  the  contract.  (The  Iearne4  Judge 
here  read  the  contract.)  By  this  the 
father  and  son  agree  that  the  son  shall  be 
"an  articled  servant."  The  phrase  in  this 
part  of  the  contract  is  certainly  "  articled 
servant,"  but  the  purpose  which  the  parties 
had  in  contemplation  is  distinctly  stated  : 
it  was  that  the  sod  should  be  taught  the 
master's  trade.  The  ^pression  "  out-ap- 
prentice" is  used  as  wdl  as  that  of  "  arti- 
cled servant."  Wages  are  to  be  paid ;  but 
the  &ther  is  to  provide  lodging,  clothing, 
mad  other  neoeasaries  of  that  deacription. 
Thissttpulaticmis  rardy  made  as  between 
master  and  aervant.  lite  serrant  is  to  do 
any  other  work — gardening,  for  instance- 
besides  that  belonging  to  the  master's 
trade.  This  was  relied  on  as  shewing  that 
the  relation  of  master  and  servant  was 
intended.  It  is  certainly  a  circumstance 
to  be  considered ;  but  it  is  not  of  itself 
decisive.  The  same  nay  be  said  of  wi^es, 

<I0)  8T<mIUp.sr». 
(11)  f  Bstt.9ri. 


on  the  odier  hand.   It  is  a  circumstance, 

but,  as  in  The  King  t.  Rainham,  it  is  wt 
decisive.  Here,  however,  the  master  ex- 
|H:esBly  agrees  to  teach  and  instruct.  This 
IS  of  importance  with  reference  to  the 
question,  what  was  the  primary  object  of 
the  parties.  There  is  also  the  provision 
that,  in  certain  specified  cases,  the  master 
shall  not  be  called  upon  to  pay  the  wages. 
That  ia  by  no  means  an  improper  sti- 
pulation in  a  contract  of  apprenticeship; 
though,  generally  speaking,  it  is  not  ap^- 
cable  to  a  contract  of  hiring  and  service. 
This  ii  also  a  circumstance  to  be  consi- 
dered. There  are,  in  this  contract,  many 
little  circumstances,  some  pulling  one  way, 
some  another ;  but,  on  the  whole,  we  think 
the  learning  and  the  teaching  were  the 
principal  objects  which  the  parties  had  in 
contemplation.  The  Sessions,  probably, 
thought  the  wages  were  too  low  to  be  con- 
sidered as  remuneration  for  the  mere  ser- 
vice. On  the  whole,  we  cannot  say  that  we 
think  the  Sessions  are  wrong ;  though  it  is 
a  case  teeming  with  doubt.  The  order  of 
Sessions  must  therefore  be  ccmfirmed. 

Order  ^  Seanont  eintfirmed. 


1830.     7  THE  V.  K1KO  THE  IVHABlTAMn 

Feb.  10.  y        of  great  behtlsy. 

Poor  Lam — Settlement  hy  renting  a 
nement. 

In  order  to  gain  a  settlement  under  the 
6lh  Geo,  4.  e.  fi7,  the  hotue  or  land  need  not 
be  entirely  occupied  by  the  tenajU  for  the 
year.  If  he  bold  the  whole,  and  underlet 
a  part,  he  occupying  the  remainder,  it  will  be 
st^EciflU. 

Two  Justices,  by  order,  removed  John 
Peeliiw,  his  wife  and  their  children,  from 
Little  Clacion  to  Great  Bentley,  both  in  the 
county  of  Essex.  The  Sessions,  on  appeal, 
confirmed  ^e  order,  subject  to  the  opinion 
of  the  Court  upon  the  firilowing 

CASE. 

John  Peeling,  the  pauper,  hired  a  tene- 
ment, conusting  of  a  separate  and  distinct 
dwellinp-bonse,  and  a  pasture  field  of  two 
acreii  m  the  respondent  parish  of  Little 
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CUctoD,  the  hiring  to  commence  on  Decem- 
ber 1826. 

He  engaged  to  pay  for  this  tenement  the 
rent  of  ISL  lOt.  a  year  for  the  term  of  two 
years.  The  rent  of  I  Si  10s.  was  actually 
paid  for  the  two  yean.  But  in  the  latter 
part  of  March,  or  in  the  beginning  of  April 
1827,  the  pauper  sold  the  grou  in  the  field 
from  that  time  till  New  Michaelmas  to  John 
Townsend  for  ten  guineas,  to  be  mowed  or 
fed  by  him  as  he  pleased,  and  during  tliat 
time  he  discontinued  to  tttni  hb  donkey  and 
cow  into  the  field  as  lie  had  before  done,  as 
he  did  not  consider  that  he  could  feed  the 
grass  after  he  had  sold  it  to  Townsend,  and 
having  a  quantity  of  dover,  which  he  wished 
to  stack  in  the  field,  he  asked  Townseod's 
leave  to  stack  it  there,  and  having  obtained 
that  leave,  abated  one  shilling  from  a  daiii| 
he  had  upon  Townsend  for  labour  which  he 
liad  performed  for  hhn,  and  wliieh  Town^ 
end  accepted  as  an  adinowkdgment  ibr  tbe 
daiti^e  dune  to  the  grass  by  tlie.  stack. 

Tlie  paoper  sold  the  grass  to  Townsend 
in  the  same  way  in  the  second  year,  though 
with  some  variation  in  the  price. 

The  Court  held,  that  daring  the  opera- 
tion of  the  pauper's  agreements  with  Towns- 
end  he  did  not  occupy  the  field  under  his 
yearly  hiring  in  the  manner  required  by  the 
6th  Geo.  4.  c.  57,  and  therefore,  that  be 
had  not  gained  a  settlement  by  Uie  hiri^  of 
this  tenement. 

Mr.  Knox  and  Mr.  Brodrkk,  in  support 
of  the  order  of  Sessions,  endeavoured  to 
distinguish  this  case  from  that  of  Rex  v.  the 
InbabUanti  of  DUcheat(l).  But  they  admit- 
ted, that  if  they  should  not  be  able  so  to  dis- 
tinguish it,  they  must  call  upon  the  Court  to 
review  the  judgment  delivered  in  that-case. 

It  is  unnecessary  in  the  result  to  give  the 
ai^uraents.  The  Court  did  not  think  the 
case  distinguishable  from  Rex  v,  DUcheat, 
nor  did  the  learned  counsel  press  the  poiut. 
The  arguments  to  induce  the  Court  to  come 
to  a  different  coockuimi  were  chiefly  those 
u^ed  in  tliat  case  and  those  throwa  out  bf 
Mr.  Justice  Littledale  and  Mr.  Justice 
Parke. 

Mr.  Mirehouse,  contra,  urged  the  argu- 
ments on  the  other  side  in  Rex  v.  Ditclieat, 
eofiurced  by  the  opinion  of  Mr.  Justice  Bsy- 
kfjpi  in  that  ease. 

"  <l)7B.&C.lT6;rUwJpna.Blsg.Cssss,lM, 


Thg  Court  took  lame  to  consider,  and  od 
this  day  the  judgment  wfts  delivered  ia  iIk 
following  terms  by 

Lord  Tenterdem. — The  question  mi 
upon  the  act  generally  called  the  Teaemest 
Act,  6  Geo.  4.  c.  57,  Upon  conalderMioii, 
we  think  that  all  that  was  required  by  tbit 
act  has  been  done  by  the  pauper  b  ihii 
ease,  so  as  to  entitle  him  to  s  settlemeitt, 
by  renting  the. tenement  in  question.  The 
wmrds  of  the  act  are  :  "  No  person  ibill 
aoqaine  a  settlement  by  rentii^  onlen 
such  teneineot  shall  consist  of  s  Kpsnic 
and  distinct  dwelling-house  or  bniUing, 
or  land,  or  of  both,  load  fide  reoled^ 
such  person,  in  such  parish  or  towoilup, 
at  and  for  the  sum  of  102.  a  year,  st  the 
least,  fiHT  the  term  of  one  whcue  yesr;  on, 
unless  such  bous^ior  building,  or  bad, 
shall  be  occupied  utider  such  yearly  fainag, 
and  tbe-xeat  Ifar  tbe  same  to  the  amovArf 
\<il,  t^e  aotual^  p^d  foc^  tbe  term  of  out 
whole  ydar  at  the  katt."  Now,  dbe  birii^ 
in  this  caseiwas  fin-  la-yeari  ^the  cent  wu 
paid  for  a  year,  andtherentexoeededtlia 
sum  required.    Btet  it  was  objected,  tbt, 
M  the  pauper  badDotocctipteatbe«bfeo( 
^  premiaes  hired,  the  CHUise  in  qaestioo 
WBfl  not  satisfied,  the  words  being,  "  ihsll 
be  occupied  under  tuck  gearly  lamg  C 
it  was  said,  that,  as  another  person  W 
occupied  part,  there  could  not  be  a  ycsr's 
occupation  by  the  pauper  under  the  yeu^ 
Mring  by  the  pauper;  but  this  rendtis  it 
necessfiry  for  ua  to  look  at  the  ststutt 
59  Geo.  8.  c.  60,  whidi  the  BUtuie6Q(o. 
4.  repealed.  That  statute  provided  in  tem 
which,  for  the  present,  may.be  coasideml 
as  substantiany  the  nme  as  those  of 
6th  Geo.  ><,  except  that  it  also  oontaiaed 
the  words  **  6y  the  pertm  hkimg  *A<  «■«»" 
aftef  'tfae-  wtmb  wifatrit  prsnded  fw 
ceeupatimi  and  .payment  of  rent  Moei 
those  words  are  omitted  in  tbe  pccsetf 
act!   We  raoat  understand  thel^ulsnn 
to.han  had  under  their  cotuidMsma  tbe 
tenns  «f  the  very  aob  which  they.**" 
zsqaealngv  and,  so  understanding,  weoiait 
consideri  that  they  ieSt  out  the  vwdsfa 
some  particol«t  piirpoie;   Then,  wen  the 
larexniseB  held  by  the  pemiert  It  b  sot 
denied  that  they  were.    That  being  the 
case,  all  which  is  reqund  by.  the  (emu  of 
the  statute  has  been  .conqdied  with; 
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the  pauper  has  framed  the  settlement  in  dis- 
pute. We  think  it  is  much  the  safer  course 
to  go  by  the  nwdt  of  the  statute,  than  to 
enter  into  any  inquiry  as  to  the  supposed 
intention  of  those  who  framed  it.  If  we 
entered  into  such  an  inquiry,  we  might 
often  be  mistaken;  but,  by  adhering  to 
the  very  words,  we  take,  in  onr  opinion, 
the  safer  course.  The  coniequence  is,  tluit 
the  order  of  Sessions  must  be  qnashed. 

Order  of  Severn  qutuked. 


1829.     7  THE  Kllta  V.  TBI  INHABITANTS 

Oct.  27.  y         or  LOWER  hitton. 

Poor  Rate — Canal-loUt — Compensation  or 
indemnification  dtiet — Lockt  and  Simcet^ 
AUowances. 

1.  Where  pari  of  the  rtceipte  a^  a  canal 
company  wom,  n  rupwf  of  certam  lockt  m 
a  particular  paritk: — Heldt  that  Ike  com- 
pany were  rateable  for  tkote  reeeiptt  by  tke 
paritk  in  wkieh  the  locks  were;  and  that 
thote  receipts  were  not  to  be  thrown  into  the 
general  account  of  prafts,  for  the  purpose 
of  striking  an  average,  or  oiherwise,  as  appli- 
cable  to  the  other  parishes  through  wAicA,  at 
well  as  through  tke  paritk  m  quettkm,  tke 
canal  ran* 

S.  By  the  provisions  of  the  act  of  parlia- 
went  tmder  which  the  Oxford  canal  wat 
etiablitkedt  tke  proprietors  of  the  Coventry 
canal  were  authorized  to  receive  the  Imnage 
duet  m  respect  of  all  eoatt  wkiek  tkouldoe 
carried  upon  tkefirti  two  vulet  of  the  Oxford 
canal  from  itt  junction  witk  the  Coventry 
canal  at  Longford,  m  the  parish  of  Foleshill, 
( of  which  two  miles,  one  mile  and  nine  hun- 
dred  and  sixty-three  yards  were  situate  in 
Foleshill )  and  the  proprietors  of  the  Oxford 
canal  were  authorized  to  receive  certain  ton- 
nage dues  in  respect  of  all  merchandize  ( ex- 
eept  coals )  pasting  out  of  the  Oxford  canal, 
along  the  Coventry  canal,  within  three  miles 
unda  half from  the  junction  of  the  said  canals 
at  Longfcrd  towards  Coventry,  ( of  which  three 
miles  and  a  half,  two  milet  and  a  quarter 
mere  situate  tn  Foleshill).  On  the  eitablith- 
itsg  of  the  Grand  Junction  canalt  which  jama 
tke  O^ord  canal  at  Brauntloui  provitkmt 
mere  made,  under  which  one  elatt  of  tonnage 
duet  were  given  to  the  proprietors  of  the  Ox- 
Jbrd  canal,  in  respect  of  general  merckan- 
SvppL.  I83(k 


dixe  ( except  lime,  ^c.)  and  another  class  of 
tonnage  duet  in  respect  of  all  coals  jmtsiug 
out  of  the  Oxford  canal  into  the  Grand  Junc- 
tion canal,  by  way  of,  and  at,  an  indernnifi' 
cation  against  any  injury  they  might  tuttmn 
^  the  forming  of  the  tine  of  the  Grand  Junc- 
ium  camsk 

In  a  rate  made  for  tke  relief  of  the  poor 
of  the  parish  of  Foleshill,  tlie  Oxford  Canal 
Company  were  rated for  certain  proportionate 
amountt  in  such  rale  stated,  in  respect  at  well 
of  dues  arising  from  merchandize  carried 
along  to  much  of  the  three  milet  and  a  half 
pf  the  Coventry  canal  at  lay  in  that  paritk^ 
as  also  in  respect  of  the  two  clattes  of  com- 
pentation  or  indemnifcation  dues  payable  to 
them  for  merchandize  and  coals  passing  out 
of  the  Oxford  coital  into  the  Grand  Junction 
canal  at  Braunston;  and  upon  appeal— held, 
tkta  tkt  proprietort  of  tke  Ojyiord  Canal 
Company  were  properly  rated : — Firtt,  at  to 
tke  duet  arising  from  merckandize  carriedon 
tke  Coventry  canal,  and  at  to  the  proportion 
of  the  compensation  or  indemnification  duet  for 
merchandize  patting  out  of  the  Oxford  into 
the  Grand  Junction  canal,  on  ike  ground 
that  the  land  of  the  parish  of  Foleshill  con- 
tributed to  earn  those  dues.  Secondly,  as  to 
the  proportion  of  the  compensation  or  indem- 
nification dues  for  coals,  on  the  same  ground; 
and  notwithstanding,  that  the  Oxford  Canal 
Company  had  no  prof  table  user  of  the  one 
mile  and  nine  hundred  and  sixty-three  yarde 
tlf  their  canal,  lying  in  the  parish  of  Foleshill 
m  respect  of  coals,  and  consequently  could  tut- 
tain  no  injury  there,  to  indemnfy  againtt 
wkiek,  tuck  tompentation  duet  were  granted* 

3.  Tke  criterion  by  wkiek  the  amotmt  of 
eanal-toUt  it  to  be  atcertained  for  the  pur- 
pose of  rating,  depends  upon  the  question^ 
what  they  would  let  for  to  a  tettant.  For  tke 
purpose  of  determining  this  question,  the  fol- 
lowing allowances,  in  addition  to  a  proper  al- 
lowance for  his  own  remuneration,  should  be 
made  to  the  supposed  temnt  :— 

Itt.  Poor  Ratet. 

ind.  Expense  of  Collection* 

Srd.  Repairs. 

ith.  Expense  of  Works  in  keeping  up,  and 
renewmg  toe  tupj^y  of  iro/er. 

The  Staffordshire  and  Worcesterahire 
Canal  Company  appealed  to  the  Quarter 
Sessions  for  the  county  of  Worcester,  against 
a  rate  made  in  Fciiruary  1626,  for  the  r«- 
H 


Digitized  by 


58 


CASES  CONNECTED  WITH 


lief  of  the  poor  of  tbe  hamlet  of  Lower 
Mitton,  in  the  parish  of  Kidderminster,  in 
the  county  of  Worcester,  whereby  the  com- 
pany were  rated  for  their  "  basins,"  towing- 
paths,  and  that  part  of  their  canal,  and  the 
locks  thereon,  lying  within  Lower  Mittooi 
and  for  the  tolls  and  duties  arising  there- 
trom,  due  at  Lower  Mitton,  on  4000^  at 
tbe  sum  of  200/. 

On  hearing  the  appeal,  tbe  SesBions 
amended  tlie  rate  by  reducing  tbe  sum  ibr 
whicli  tbe  company  were  ratra  from  4000^. 
to  700/.  9s,  Gd.t  subject,  as  to  the  lock 
duties  hereinader  described,  to  tbe  opinion 
of  the  Court  of  King's  Bench  on  the  fol- 
lowing 

CASE. 

By  an  act  of  tbe  6th  Geo.  S.  the  com- 
pany are  authorized  to  take  rates  andduties 
for  tonnage  and  wliarfage  for  all  goods  con- 
veyed on  tbe  canal,  not  exceeding  three 
half-pence  per  mile,  on  every  ton,  and  so 
in  proportion  for  any  greater  or  less  quan- 
tity than  a  ton.  By  another  act,  of  the  10th 
of  Geo.  9,  the  company  are  authoriaed  to 
take  tonnage  proportionably  fw  any  less 
distance  than  a  mile  which  any  commoditiea 
aball  be  conveyed  on  tbe  canal,  and  tbe 
boats,  barges,  and  other  vessels,  passing 
through  the  two  locks,  erected  between  the 
river  Severn  and  the  canal-basini  are  to  pay 
a  toll,  or  lock-due,  of  !(/.  per  ton  in  lieu  of 
the  tonnage  of  three  half-pence  per  mile, 
fixed  by  said  recited  act  of  the  6th  Geo.  3. 
The  canal-basin  is  twelve  ieet  below  the 
level  of  the  canal,  and  twenty-four  feet 
above  that  of  tbe  Severn,  with  which  it  com- 
municatea  through  tbe  two  locks  mentioned 
in  this  enactment.  These  two  locks  receive 
the  necessary  supply  of  water  fr6m  the. 
basin,  which  is  itself  supi^ied  partly  from 
the  canal  and  partly  from  the  Severn.  Tbe 
aupplyfrom  the  Severn  is  raised  by  means 
of  a  steam-engine,  which  is  used  for  no 
other  purpose  than  to  raise  this  supply.  The 
lock-dues  received  by  the  company  for 
boats,  barges,  and  other  vessels,  passing 
through  the  said  two  locks  from  November 
1825  to  November  1826,  amounted  to 
350/.  The  said  two  locks,  basin,  and  steam- 
engine,  are  locally  situated  in  the  hamlet  of 
Lower  Mitton.  The  boats,  barges,  and 
other  vessels,  which  pass  through  these 
locks,  for  tbe  most  part  bring  into  the  basin 
cargoes  to  be  takftn  up  tlie  cuial,  and  which, 


in  fact,  are  subsequently  so  taken,  or  take 
out  of  the  basin,  cargoes  which  have  bees 
brought  down  the  canal.  And  the  toll  of  om 
penny  per  ton  is  due,  and  is  paid,  for 
merely  passing  throu^  the  two  locks  from 
tbe  canal-basin  to  tbe  Severn,  and  nu 
vtrtd.  Tbe  barges  that  pass  from  the  Serni 
into  the  canal-basin  cannot  navigate  tb« 
canal ;  and  tbe  boats  that  oome  down  ibt 
canal  rarely  pass  into  the  Scveni,  buttmi* 
ship  their  cargoes  in  the  basin  into  tbe 
Severn  barges,  and  the  toll  for  passing  tlw 
two  locks  is,  in  botli  eases,  paid  for  die 
barges  and  boats.  If  a  canal-boat  pats  into 
the  Severn  from  the  basin,  it  pays  tbe  lock- 
dues  in  addition  to  tbe  mileage-daa  psid 
for  carrying  goods  along  tbe  canal.  Tbe 
lock-dues,  paid  as  above  stated,  are  tbe  odj 
pro6ts  which  the  Canal  Company  derive 
from  the  Severn  locks. 

The  Court  of  Quarter  SeBai<Mia  were  of 
opinion,  tliat  tbe  profits  of  the  locks  were 
not  rateable  in  Lower  Mitton  only ;  but 
thought,  that  the  profiu  should  be  divided 
amongst  all  the  parishes  through  whi<^  tbe 
canM  runs,  in  proportion  to  tbe  lesgth  of 
each  parisb,  in  the  same  manner  as  ure  ge- 
neral profits  of  the  canal  are  divided. 

If  tbe  Court  of  Kingfa  Bench  shooldk 
of  opinion  that  the  Sessions  were  wm^,  ibe 
rate  ia  to  be  amended  by  increasiif  tbe 
amount  at  which  the  company  are  rated, 
from  706/.  Of.  6d.  to  1056/.  9s.  6d. 

Mr,  M'MalMm,  Mr.  WhaUley,nAMt. 
Htdrojfdt  in  support  of  tbe  order  of  Set> 
sions. — Tbe  question  is,  whethv  ibe 
lock-dues  are  to  be  dealt  with,  ia  tbe  laac 
manner  as  tbe  rest  of  the  profiu  of  the  ciaalt 
called  general  profita.  It  ia  submitted  thai 
they  are  :  first,  because  the  mienl  wito 
are  rightly  dealt  with,  axm  are  dniM 
among  all  tbe  pariabea  throiq^  wluch  dn 
canal  runs ;  secondly,  because  the  lock-daa 
are  (except  in  the  amount)  distinguish^ 
from  the  general  profits.  There  are  three 
iacts  upon  which  some  stress  may  fiiiHy  be 
laid  in  support  of  those  propositioas.  Fu^ 
that  the  penny  per  ton  for  passing  tbrao^ 
the  lock  is  ta  Ueu  of  the  three  half-pence 
per  ton  per  mile  for  passing  along  tbe  rot 
of  tbe  canal.  Saondt  that  both  tbe  peasf 
per  txm,  and  the  three  half- pence  per  tea 
per  mile  are  alike  given  for  tbe  eonvqMtt 
of  goods  by  tbe  water  of  the  cuaL  IM 
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tbu  the  water  of  dia  eanal,  by  roeans  of 
which  this  oonv^ance  is  efiected,  is  a 
movii^  body  coilstantly  flowing  from  Uw 
head  aC  the  eaoal  to  its  termination  at  these 
locks. 

To  (he  first  of  the  above  propositions.— 
The  general  profit  (that  is,  the  mileage- 
duty  of  three  half-pence  per  ton  per  mUe) 
is,  for  the  purpose  of  being  rated,  rightly  di- 
vided among  the  several  parishes  in  the  pro- 
portion of  the  quantity  of  land  lying  in  each. 
There  will  probably  be  no  dispute  as  to  the 
principle  of  rating  tolls  of  canals.  They 
arc  rateable  as  the  proBu  of  land,  and  are 
to  be  rated  in  the  parish  in  which  the  land, 
of  whidi  they  are  the  jHvfit,  lies.  But  tlieie 
may  be  one  entire  profit  arisii^  from  land 
lying  in  more  parishes  than  one.  If  there 
be*  the  law  is  as  clear,  that  the  entire  profit 
most  be  divided  among  the  several  jMrishes 
in  the  proportions  in  which  the  land  in  each 
has  contributed  to  earn  iL  In  the  present 
case,  it  is  submitted  that  each  loll  of  three, 
half-pcnee  per  ton  per  mile  is  an  entire  profit 
to  which  the  land  throughout  the  whole  of 
this  canal  equally  contributes  in  all  its  parts. 
Thisia  proved  by  two  dnumstances ;  1st, 
It  is  paid  for  the  conveyance  by  the  water 
of  the  canal ;  it,  thcrefxH-e,  includes  a  price 
£nr  tbe  ase  of  the  water ;  Sdly,  The  water 
proceeds  freai  land  in  other  parishes ;  it  is, 
therefore^  tbe  produce  of  the  land  in  those 
parishes.  The  price  paid  for  tbe  use  of  tbe 
water  ii|  consequently,  a  price  paid  for  the 
produce  of  land  lying  in  other  parisliea.  It 
isi  in  other  wmrds,  a  profit  derived  firom 
}mad  lying  in  other  parishes.  It  is  a  neces- 
sftry  coaduuon  f>om  the  foregoing,  that  the 
land,  of  which  it  is  the  {vofit,  is  liable  to  be 
rated  in  respect  of  that  profit.  If  it  were 
Mberwiee,  tbe  land  in  one  parish  might  not 
be  liable  to  be  rated  at  all :  yet,  it  has  been 
held,  that  huid  pnrchased  merely  fbr  a  vap- 
^y  o£  water,  ia  rateable  although  it  yield 
no  profit  within  the  p«ish.  This  is  the  t%suk 
of  the  decision  in  Th*  King  T.  the  New 
JRiver  C0«|Mwy(l).  That  case  seema  to  be 
apnlicable  in  principle  to  tlie  present :  tbe 
only  diflferencfl  between  them  is  in  circtua- 
■lances  not  aflfecting  the  principle.  There, 
tbe  water  was  carried  by  pipes  under 
Ipround — here,  by  pipes  above  the  ground ; 
Uktci  it  was  sold  to  persou  in  London  for 

(1)  1  MkH  ft  8ehr.  94a 


cnllnary  and  domestic  purposes — ^bere,  it  is 
sold  to  bargemen  for  the  conveyance  of 
their  goods ;  there,  the  price  was  paid  for 
the  water  alone — here,  for  tbe  waterand  the 
land  together.  It  is  not  the  less  a  price  for 
the  water  because  stunething  else  is  in- 
cluded in  it. 

All  the  succeeding  parishes  contributed 
by  receiving  the  water,  such  reception  beii^ 
necessary  for  carrying  on  'the  navigation  in 
the  preceding  parishes.  They  equally  con- 
tribute, because  the  meritorious  service  of 
the  land  in  respect  of  which  the  toll  is 
earned,  is  tbe  same  throughout ;  that  me- 
ritorious service  being  the  supporting  of  the 
water.  These  views  appear  to  have  been 
sanctioned  by  tbe  judgment  of  the  Court 
in  tbe  case  of  The  King  v.  Palmer  <S). 
There  Lord  Tenterdeo  observed—"  The 
proprietor  of  a  navigation  is  to  contri- 
bute, in  respect  of  the  profits  of  land,  ex- 
tending  probably  through  many  parishes ; 
and  he  is  to  pay  to  each  of  those  parishes, 
in  respect  of  his  Isnds,  locally  situate  within 
it.  Here  the  whole  land,  occupied  by  the 
canal,  contributes  to  produce  tbe  entire 
amount  of  the  tolls,  and  the  proprietor  of 
tlie  navigation  ought  not  to  have  been  as- 
sessed at  that  amount  in  any  one  of  the 
parishes  though  which  the  canal  paasei." 

The  expression  used  by  tbe  Chief  Justice 
is  certainly  not — **  contribntee  to  produce 
each  toll  i"  hut  it  must  be  lo  underatood,  as 
it  is  only  in  that  sense  that  tbe  proposition 
could  be  universally  true. 

[Mr.  Juttke  Parke. — If  in  some  parishes 
there  were  several  kicks,  and  by  resson  of 
tbe  expense  of  erecting  and  maintaining 
them  there  was  a  larger  sum  payable  than 
there  was  in  tlie  other  parishes,  would  you 
say  that  the  charge  of  those  locks,  fbr  the 
purpose  of  ascertaining  the  rate,  should  be 
made  wirii  reference  to  the  particular  parish, 
or  with  reference  to  the  general  fund  ?] 

To  tbe  general  fund.  The  locks  alone 
nigfat  in  many  cases  prove  to  be  a  loss  in 
tbe  particnlar  parisb,  unless  the  expenses 
were  diargeable  to  the  general  fiind. 

To  the  second  of  the  above  propositions. 
The  penny  per  ton  for  passing  throi^h  the 
lock  is  in  no  reflect  (except  in  its  amount) 
distinguishable  from  the  three  half-pence 
per  ton  per  mile  for  passii^  tbrougti  tbe 

(2)  1  B.  ft  C  646 ;  S  D.  Ii  B.79>. 
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rest  of  tlie  canal.  This  is  shewn  by  three 
circumstances:  Ist,  It  is  given  tn  lieu  of 
the  three  half-pence  per  ton  per  mile ;  if 
then  the  three  half-pence  is  rightly  divided, 
80  ought  to  be  the  sum  which  has  been 
Bubstitutedforit.  SdljifThe  arguments  nhich 
sliew  that  the  three  half-pence  ought  to  be 
so  divided,  are  equally  applicable  to  thia 
penny  per  ton.  Sdly^  It  is  given  in  conse- 
quence of  the  greater  expense  of  the  re- 
pairs ;  if  the  repairs  exceed  the  profits  in 
any  one  year,  the  other  parishes  would  (frith 
reference  to  their  calculation)  be  called 
upon  to  contribute  to  the  repair,  and  they 
ought,  therefore,  to  participate  in  the  ge- 
neral  profits. 

In  anticipation  of  the  arguments  of  the 
other  side,  it  will  be  urged — Ist,  That  the 
lock  is  local ;  but  so  is  every  given  mile 
along  the  rest  of  the  canal.  2dly,  That  the 
pro6t  is  specific ;  but  so  is  the  three  half- 
pence for  the  given  mile.  9dly,  That  the 
preceding  argument,  respecting  the  use  of 
the  water,  is  refined  and  subtle  ;  but  it  is  not 
more  ao,  than  to  say  that  the  apple  is  the 
produce  of  the  whole  tree,  and  not  of  the 
mere  atalk  by  which  it  bangs. 

The  cases  as  to  sluices  nay  be  cited ;  but 
they  are  cases  in  which  the  profits  arose 
exclusively  from  land  within  the  parish. 
Great  reliance  will  be  placed  upon  the  case 
of  The  King  v.  the  Inhabiiantt  of  Kingi- 
mn/orti{S)',  but  that  case  is  distinguish- 
able in  its  circumstances  from  the  present ; 
there  it  did  not  appear  that  one  canal  con- 
tributed to  the  other.  The  decision,  in  its 
circumstances,  would  not  therefore  afiect 
the  present  case,  although  it  may  be  en- 
deavoured to  give  to  the  observations  of 
Mr.  Justice  Bayley  a  mdre  extensive  ap- 
plication than  they  were  intended  to  have ; 
they  must  be  understood  with  reference  to 
the  particular  case.  If  it  was  intended  that 
they  should  have  a  more  general  apjdieation, 
they  would  be  at  variance  with  Ue  princi- 
ples laid  down  and  illustrated  in  The  King 
T.  Palmer,  The  present  aigument  is  also 
supported  by  the  cases  of  The  King  v.  the 
Mayor,  4-c.  ^  Bath  (4),  and  TheKmg  t. 
MiUm{5), 
Mr,  SkuUt  contra.— The  case  of  77ie 

(S)  7B.&C.SS6;  IH.&R.M. 

(4)  14  Eut,  609. 

(A)  S  Bm.  &  Aid.  111. 


King  T.  Kingtmnford  is  tmdiadngniAable 
from  the  present,  and  shews,  that  the  com- 
pany should  be  rated  in  Lower  Mitton 
solely.  The  fallacy  of  the  rf^gument  of  the 
other  side  is,  that  it  Is  assumed  that  the 
water  is  rated.  If  that  argument  be  well 
founded,  the  parish  in  which  there  is  the 
smallest  contributing  stream  might  rate  the 
company  for  the  proportion  of  its  meritori- 
ous services  in  bearing  a  part  of  the  water, 
the  whole  of  which,  it  is  said,  earns  these 
dues.  This  would  entiUe  every  parid^ 
tlirough  which  the  Severn  flows,  to  daim 
tlw  benefit  of  the  argument,  became  the 
whole  of  the  Severn  water  must  in  that  am 
be  considered  as  contributory.  The  eases 
of  the  sluices  are  the  same  in  principle  as 
the  present,  and  the  liability  was  fixed  by 
a  decision  as  early  as  the  case  of  The 
King  T.  CardmgUm{&),  which  has  been 
followed  and  acted  upon  ever  since. 

The  case  of  The  King  v.  the  Ne»  Riner 
Company,  is  essentially  diflfereot.  There 
were  no  boats  there ;  the  profit  was  not  Ae* 
rived  from  the  use  of  the  water  by  working 
boats  alow  the  canal,  but  by  the  sale  of  die 
water  itself.  So  in  die  case  of  The  JTay 
T.  Puhaer,  in  that  sentence  of  the  jo^ 
ment  immediately  precedmg  thatwludi  was 
cited  by  the  other  side,  the  Lord  Chief  Jos- 
tice  noticed  the  distinction  in  the  case  of 
a  sluice ;  and  observed,  "  This  is  very  dif- 
ferent from  the  case  of  a  sluice.  In  that 
case  the  tolls  became  due  for  the  use  of  the 
sluice  itself,  and  the  proprietor  most  coo- 
tribute  to  the  relief  of  the  poor  in  that 
parish  were  the  sluice  is  situate."  Htn, 
the  toll  becomes  doe  for  the  use  of  the  hA, 
and  the  same  consequence  follows. 

The  Court  took  time  to  consider,  and  ob 
the  31st  October  the  judgment  was  de- 
livered in  the  fidlowii^  ttnns  by 

Mr.  JuHiee  Banlejf. — ^Tbe  qoestion  in 
this  case  was,  whether  the  profits  of  sobm 
locks,  which  were  situate  in  Lower 
Mitton,  were  rateable  by  the  several  pa- 
rishes through  which  the  canal  to  which 
they  applied  ran,  in  proportion  to  the  land 
in  each  parish ;  or,  whether  they  were  ta 
be  rated  only  in  the  particular  paridi 
in  which  the  locks  were.  The  Sessioas 
were  of  opinion,  that  they  were  to  be 

(6)  Cewp.  M3. 
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rated  throughout  the  whole  line  of  the  canal, 
and  that  there  was  to  be  a  portion  of  the 
money  which  they  earned  applicable  to  each 
parish,  and,  therefore,  rateable  in  each 
parish.  We  are  of  opinion,  that  in  that  re- 
spect the  decision  was  wrong.  It  is  now 
fully  established,  that  the  profits  of  a  canal 
navigation  are  rateable  as  the  profits  of 
land  covered  with  water  m  the  particular 
parish  in  which  the  canal  lies;  and  it  follows 
from  thence,  that  they  ve  rateable  in  each 
parish  in  proportion  to  the  profit  the  land 
covered  wiUi  water  in  that  parish  produce*. 
If  it  is  more  productive  in  some,  than  in  other 
parts  of  the  canal — either  because  there  is 
more  traffic  or  larger  tolls  are  due  upon  it,  or 
because  the  outgoings  are  less — it  must  be 
assessed  at  a  higher  proportionate  value.  It 
is,  however,  contended,  that  there  is  a  dis- 
tinction between  the  case  of  a  canal  navi- 
gation and  a  lock,  and  that  the  lock  is  pro- 
fitable because  it  is  supplied  with  water 
from  the  line  of  the  canal  in  other  parishes. 
That  part  of  the  argument,  supposing  it  to 
be  weU  founded,  is  only — because  a  part  of 
the  proportion  of  the  profit  is  supplieid  from 
other  parishes,  the  ifhole  profit  of  tlie  lock 
ought  to  be  ascribed  to  those  parishes :  but 
the  dues  are  payable,  as  well  for  the  use  of 
the  water  derived  from  the  Severn,  as  from 
the  cand,  and  also  for  the  soil,  and  ma- 
chinery of  the  lock ;  and,  therefore,  the 
rule  adopted  by  the  Sessions,  even  accord- 
ing to  the  argument  of  the  respondents,  was 
wrong.  We  are  of  opinion,  however,  there 
is  no  distinction,  as  to  the  principle  of  iu 
rateability,  between  a  lock  and  the  profit  of 
a  canal  or  river  navigation ;  and  whether 
the  subject  matter  of  the  navigation  be 
productive  itself,  or  rendered  productive  by 
something  derived  from  another  parish,  or 
by  being  used  in  conjunction  with  property  in 
another  parish,  no  difierence  is  to  be  made 
in  the  mode  of  rating.  Thus,  whether  the 
water  of  the  canal  be  derived  from  the 
aame  parish  or  another  parish;  whether 
conveyed  in  pipes  or  carts,  or  by  ditches ;  it 
makes  no  difference,  if  the  land,  whidi  it 
covers,  is  made  more  valuable.  In  reality 
the  rate  is  upon  the  land  covered  with 
water;  and  you  have  filled  up  your  land 
with  water  as  one  of  the  accompaniments. 
Whether  it  remains  comparatively  still,  as 
in  a  canal,  or  moving  constantly,  as  in  a 
rireri  or  ocCMioDtUy,  aa  in  a  bek,  will 


hardly  make  any  difference ;  as,  unless  there 
is  a  canal  in  another  parish  connected  with 
the  lock,  no  profit  would  bemade.  It  might 
as  well  be  contended,  that  the  profit  of  a 
garden,  which  would  not  arise  unless  there 
were  roads  to  it,  or  of  hind  rendered  more 
valuable  by  roads  in  an  adjoining  parish, 
should  be  rated  in  part  only  in  the  parish  ' 
whera  the  lands  are,  and  in  part  in  the 
parish  in  which  the  roads  are  situated  ;  and 
the  same  argument  will  apply  to  a  mill.  Yon 
rate  a  mill,  with  regard  to  the  profit,  with- 
out considering  vrtiere  the  water,  whidi 
works  the  mill,  comes  from.  If  you  are  ob- 
liged to  pay  any  body  for  the  use  of  tliat 
water,  that  may  be  one  of  the  expenses  to 
be  deducted  out  of  the  profits  to  be  made 
by  the  mill;  but  still  it  would  not  vary  the 
place,  where  the  rate  is  to  be  imposed.  The 
order  of  Sessions  must  therefore  be  quashed, 
and  the  Sessions  must  rate  according  to  the 
annual  profit  or  value  which  the  subject  in 
question  produces.  That  is  generally  esti- 
mated at  the  rate  which  a  tenant  would  give* 
he  ]Mying  poor-rates  and  the  expenses  of 
repairs,  and  the  other  annual  expense  ne- 
cessary to  making  the  sutgect  of  occupation 
productive;  and  a  proportionate  reduction 
should  be  made  when  the  subject  is  of  a 
perishable  nature  for  the  expense  of  renew- 
mg  or  reproducing.  That  is  the  rule  laid 
down  in  Rex  v.  TomUnton  (7)  and  Hex  v. 
the  Duke  of  Brvlgmaiei^t  Trustees  (8),  and 
the  case  also  before  the  Court  of  Rex  v. 
the  Oxford  Caned  Company^  (see  the  next 
case),  we  cannot  with  propriety  take  the 
whole  profit  and  apply  the  whole  sum  of 
350/.  to  this  rate,  because  there  may  be 
probably  a  sum  for  poor  rates  to  be  de- 
ducted from  it ;  350/.  is  the  gross  receipt, 
and  it  must,  therefore;  be  sent  back  to  ue 
Sessions  that  they  may  assess  the  rate  upon 
the  principle  I  have  mentioned. 

Order  of  Seuion*  quashed^ — and 
Case  sent  back  to  the  Sessions 
aeairJ^Hgly. 

(7)  9B.&C.163;  7  Uw  Joan.  H.C.64. 

(8)  la.  687 ;  r  Law  Joan.  H.C.  61. 


Digitized  by 


63 


CASES  COMNBCTBD  WITH 


1829 
Dee 


29.  f 


TBK  XIHO  e.  THB  COHPAMT  OV 
PROPKIETOaS  OF  THB  OXrOEO 
CANAL  NAVIGATION. 


Upon  appeal  by  the  defendants  against 
a  rate  made  for  the  relief  of  the  poor  of  the 
pariah  of  Foleshill  in  the  county  of  the  city 
of  Coventry,  whereby  tlie  company  were 
rated  for  Uieir  roessuagest  buildings,  slop* 
lands,  towing-patlis,  and  that  part  of  the 
land  lying  within  the  said  pariah,  and  for  tha 
tolls,dutie8,and  tonnages  arising tberefrom, 
estimated  as  of  tbe  annual  value  of  2000/* 
U  1 00^  The  Sessions  coodrmed  the  rate, 
subject  to  (lie  opinion  of  Iht  Court  of  King's 
Bend)  on  the  follQwing 

CASE. 

By  the  9th  Geo.  S,  c.  70,  the  appellants 
wpre  empowered  to  make  and  maintain  a 
navigable  canal,  from  the  Coventry  Canal 
Navigation  to  the  city  of  Oxford.  The 
appellants  are  the  owners  and  occupiers 
of  the  canali  which  has  been  made  fay  vir- 
tue of  this  act,  tbe  length  of  the  canil  is 
as  follows : — 


From  the  northern  extreuity  at  Long* 
fordt  where  it  joins  the  Coventry 
Canal,  to  Braunston,  the  point  of 
uniui  with  the  Grand  Junction  Ca^ 
nalt  is  Si| 

From  foauBstox  to  Napton,  the  point 

.  of  union  with  theWarwickand  Nap- 
ton  Canal,  is    .  7 

From  Napton  to  Oxfevd,  tbe  soHthern 
extremity,  is   ......    .  49^ 

And  the  total  length  of  tbe  Oxford 
Canal  is  91 


By  the  said  Oxford  Canal  Act,  the  eom> 
pany  are  empowered  to  levy  a  mile  ton- 
nage &r  coals  and  other  merchandize 
carried  upon  tbii  canal»  which  they  levy 
accordindyi  excepting  only  that  they  are 
not  to  take  a  tonnage  upon  coals  for  a  dis- 
tance of  two  miles,  measured  from  Long- 
ford towards  Braunston,  respecting  which, 
it  is  enacted  as  follows  : — "  Provided,  ne- 
vertheless, and  be  it  further  enacted,  by 
the  authority  aforesaid,  that  it  shall  and 
may  be  lawful  for  the  company  of  pro- 
prietors of  the  Coventry  Canal  Navigation^ 


tfacir  successors  and  assigns,  or  mdi  per. 

son  or  persons  as  they  £all  appwm  far 
that  purpose,  from  Ume  to  time,  and  it  lU 
times  hereafter,  to  ask,  demand,  take,  tai 
receive,  all  the  rates  and  duties  ptjraUe 
by  virtue  of  this  act,  for  all  coals  tlui  shaU 
be  navigated,  carried,  or  conveyed  fron 
any  part  or  parts  of  the  said  intended  cut 
or  canal  within  two  miles  from  the  jusctioi 
thereof  with  the  Coventry  canst  at  Lei|> 
ferd  aforesaid ;  which  said  rates  and  d^ 
so  to  be  collected  and  received  disU  bi 
and  are  hereby  vested  in  tiw  said  conuiqr 
of  (jroprieton,  their  sneoessors  sad  h- 
Hgnsi  and  afaall  and  may  be  coQected  aai 
levied  by  them,  or  such  person  or  penosi 
as  they  shall  appoint,  in  such  nnimer 
and  by  such  ways  and  means,  sad  widi 
such  imd  Uie  like  remedies  and  powen  {or 
collecting  and  levying  thereof,  as  any  rata 
or  duties  granted  by  Uiis  aot  can  or  nnf 
be  collected  or  levied;  and  the  sane,  wba 
received,  ahall  be  applied  and  di^xMcd  of 
to  and  for  tbe  several  uses,  intents,  nd 
purposes^  aa  tbe  several  rales  aad  dotin 
granted  by  an  a^  made  in  tbe  eigbib  ytsr 
of  the  reign  of  his  present  Majesty,  In- 
tituled '  An  Act  for  making  and  m» 
taining  a  navigable  c«ml  from  die  city  af 
Coventry,  to  Gonmiameate  upm  Frsdlqr 
Heath,  in  tbe  oounty  of  StaSbid,  with  t 
oanal  nmr  making  between  the  rivers  Titst 
and  Mersey,'  are  thereby  directed  tebe 
applied  and  disposed  of^  and  to  no  o^ 
use  or  iwrpose  wlHitsoever;  and  that  it 
shall  aaA  may  be  lawful  £br  the  ssid  coo- 
pany  of  proprietors  of  the  navi^tioa  in- 
tended to  be  made  by  virtue  of  thia  set,  or 
rach  person  or  pereons  as  they  sludl  afi- 
point  for  that  purpose,  to  ask,  dnaaod, 
receive,  and  lake,  att  tbe  races  and  dolie* 
piqwbk  by  the  Mid  recvled  act  fcr  dl 
goods,  wnrae,  and  mcrehaBdiiei,  txaf^ 
oeala,  which  shall  be  navigated,  c»> 
ried,  ot  conv^ed,  upon  any  pat  ir 
parts  of  the  said  canal  inteoded  te  k 
made  by  virtoe  at  this  act;  and  aA«" 
wards  upon  the  said  Coventry  C«A 
within  three  miles  and  a  half  from  the  jiaw 
tion  of  the  said  two  canals  at  Loagfi^ 
aforesaid,  towards  Coventry ;  which  wi 
last-mentiooed  rates  and  dudes  so  to  be 
collected  and  received  shall  be  and  aie 
hereby  veeted  in  the  said  company  of  pre- 
prietoi*  of  the  OxfonI  CkoA  Navigi^ 
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their  sueeeHon  and  aisigns,  and  shall  and 
nay  be  collected  and  levied  by  them,  or 
such  person  persons  as  they  shall  ap- 
pointt  in  such  manner,  and  by  such  ways 
and  means,  and  with  the  like  remedies  and 
powers,  for  collecting  and  levying  thereof, 
as  an^  of  the  rates  and  duties  directed  to 
be  paid  by  the  said  recited  act,  can  or  may 
be  edlected  and  levied :  and  the  same, 
when  received,  shall  be  applied  and  dit* 
posed  oC,  to  and  for  the  several  uses,  in- 
tents and  purposes,  as  the  several  duties 
granted  by  this  act,  and  directed  to  be  ap- 
plied and  disposed  of,  and  to  or  for  no 
other  use  or  purpc»e  whatsoever,  anything 
c<Hitained  in  the  said  recited  act,  or  this 
act,  to  the  contrary  thereof  In  anywise  not- 
withstandii^."  The  said  recited  act  of  Uie 
6  Geo.  3.  imposes  a  mile  tcnmage  oa  eodt 
and  all  other  merchandiae  panii^  along 
the  Coventry  canal. 

The  pomt  of  junctioa  of  the  Oxford  aad 
Coventry  canal  u  Luigford  is  in  the  re- 
•pondent  parish;  which  parish  contains 
oaw  mile  nine  hundred  and  sixty-three 
yards  of  the  Oxford  canal,  being  part  of 
the  two  miles  above  mentioned,  and  also 
two  miles  and  a  quarter  of  the  Coventry 
canal,  being  part  of  the  three  miles  and  a 
half  above  mentioned. 

The  Oxford  Canal  Company  are  neithn 
owners  nor  occupiers  of  any  part  of  the 
Coventry  canal. 

The  proprietors  of  the  Oxford  Canal 
Company  are  further  entfded  loccrtaincom- 

SensattoD  tonnages,  by  virtue  of  the  Grand 
naction  Canal  Act,  passed  S3  Geo.  8.  e.  8, 
which  enacts  as  fellows: — And  whereas 
it  bein|f  apprehended,  that  the  making  of 
the  said  mtended  caiwl  will  be  injurious 
to  the  said  company  of  proprietors  of  the 
Oxford  Canal  Navigation, — it  is  agreed, 
that  the  compensations  hereinafter  men- 
tioned should  be  made  to  them  as  an  in- 
demnification against  any  such  injury : 
Be  it  therefore  enacted,  that,  instead  of 
the  tolls,  rates,  and  duties,  which  would 
have  been  payable  to  the  company  of  pro- 
prietors of  the  said  Oxford  Canal  Naviga- 
tioD,  1^  virtue  of  certain  acts  of  parliament 
of  die  ninth,  fifteenth,  and  twenty-sixth 
years  of  his  late  Majesty,  for  making  and 
maintaining  the  said  Oxford  Canal  Navi- 
^tion,  or  any  of  them,  for  or  in  respect  of 
taa  cmIb,  ^oods,  and  other  things  herein- 
after mentioned  and  made  duuqgciAle,  with 


oertaia  rates,  to  the  company  of  proprietors 
of  the  said  Oxford  Canal  Navigation,  in 
case  DO  alteration  had  by  this  act  been 
made  in  the  tolls,  rates,  atid  duties  payabla 
to  them,— it  ahidl  be  lawftil  for  the  com- 
pany of  proprietors  of  the  said  Oxford 
Caiul  Navigation  to  aak,  demand,  take, 
and  receive,  for  their  own  proper  nse  and 
behoof,  the  respective  rates  hereinafter 
mentioned — that  is  to  say,  for  all  coals 
that  shaH  pass  from  the  said  Oxford  canal 
into  or  upon  the  said  intended  canal,  the 
sum  of  i$.  Od,  a  ton,  and  so  in  propor- 
tion for  a  less  quantity  than  a  ton,  without 
any  regard  to  the  distance  the  same  shall 
pass  on  the  said  Oxford  eanal  \  and  for 
all  other  goods,  wares,  and  merchandize, 
and  diings  which  shall  pass  from  any  na- 
vigable canal  into  or  upon  die  said  Oxford 
canal,  and  from  thence  into  or  upon  the 
said  intended  canal,  or  from  the  said  in- 
tended canal  into  or  upon  the  said  Oxford 
canal,  md  from  thmce  into  or  upon  any 
other  navigable  canal,  except  lime  and 
limestone,  and  also  except  all  such  articles 
and  things  as  are  at  present  exempt  from 
the  payment  of  any  tolls,  rates,  or  duties, 
to  the  company  of  proprietors  of  the  said 
Oxford  Canal  Navigation,  the  sum  of 
4<.  4d.  per  ton,  and  so  in  proportion  for 
a  less  quantity  than  a  ton  (without  any 
regard  to  the  distance  the  same  shall  pasa 
upon  the  said  Oxford  canal)." 

The  Company  of  Proprietors  of  the  Ox- 
ford Canal  are  also  further  entitled  to 
tolls  by  the  foUowiiu  clauses  of  the  War- 
wick and  Napton  Canal  Act,  passed  S4 
Geo.  3.  c.  38 :  "  And  whereas  ^c  makii^ 
the  said  intended  canal  may  be  injnrioua 
to  the  company  of  proprietors  of  the  Ox- 
ford Canal  Navigation,  unless  provision  be 
made  for  preventing  any  such  injury :  Be 
it  therefore  enacted,  *'  that  it  shall  be 
lawful  for  the  company  of  proprietors  of 
the  Oxford  Canal  Navigation  to  ask,  de- 
mand, take,  and  receive,  to  and  for  their 
own  proper  use  and  behoof,  over  and  above 
all  the  rates  of  tonnage  or  duties  which 
they  were,  are,  or  shafi  be  entitled  to,  for 
or  in  respect  of  any  coals,  goods,  mer- 
chandizes, or  other  thii^,  navigated  or 
passing  in  or  upon  any  part  of  the  said 
Oxford  canal,  fay  virtue  of  any  act  or  acts 
of  parliament  now  in  force,  except  aa  here- 
inafter is  excepted,  the  rates  or  duties 
hereinafter  mentioned — that  is  to  say,  for 
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all  coals  which  shall  be  navigated  out  of 
the  intended  canal  into  the  Oxford  canal, 
the  sum  of  is.  9d.  per  ton,  and  so  in  pro- 
portion for  a  less  quantity  than  a  ton,  for 
all  goods,  wareB»  merchandizes,  and  things 
(except  lime  and  limestone,  and  manure), 
which  shall  be  navigated  out  of  the  said 
intended  canal  into  the  said  Oxford  canal, 
or  out  of  the  said  Oxford  canal  into  the 
•aid  intended  canal  (except  sut^  as  shall 
be  bond  Jide  navigated  from  the  Corentiy 
canali  or  from  any  intermediate  place  be- 
tween the  said  Coventry  canal  and  the 
said  intended  canal,  into  the  said  intended 
canal),  the  sum  of  4s.  4/4.  per  ton,  and  so 
in  proportion  for  a  less  quantity  than  a  ton." 

The  Oxford  Canal  Company  are  rated 
in  the  parish  of  Foleshill  in  the  aforesaid 
sum  of  20002.  in  mumer  following : — 

1st.  For  the  mile  tonnage  payable 
to  the  Oxford  Canal  Company 
for  merchandize,  not  being  coals* 
passing  along  the  Oxford  Canal, 
in  the  parish  of  Ftdeshill,  for  as 
&r  as  such  merchandize  passes 
in  that  parish  £  450 

Snd.  For  the  mile  tonnage  payable 
to  the  Oxford  Canal  Company, 
in  respect  of  tolls  collected  in  the 
Coventry  Canal,  in  the  propor- 
tion of  one  mile  nine  hundred 
and  sixty-three  yards  to  two 
miles   60 

3rd.  For  such  a  proportion  of  the 
compensation  tonnage  payaMe  to 
the  Oxford  Canal  Company,  un- 
der the  Grand  Junction  Canal 
Act,  for  merchandize  (not  beii^ 
coals)  passing  from  the  Coventry 
C^nal,  along  the  Oxford  Canal, 
to  the  Grand  Junction  Canal, 
and,  vice  versd,  and  consequently 
through  the  parish  of  Foleshill, 
as  one  mile,  nine  hundred  and 
sixty-three  yards  bears  to  34^ 
miles  900 

4th.  For  the  same  proportion  of 
the  compensation  tonnage  fo^ 
coals  passing  along  the  same 
portion  of  the  Oxford  Canal, 
from  the  Coventry  Canal  into  the 
Grand  JuncUcm  Canal     .    .    .  1090 

£2500 


From  this  sura  of  25002.  a  dedae- 
tion  of  20/.  per  centum  has  been 
made,  as  the  reasonable  profit  of 
a  supposed  lessee  £500 

£2000 


Which  leaves  the  sum  of  2000L  as  the 
supposed  rental  of  the  above-mentioned 
tolls,  and  upm  which  the  rate  has  been 
made.  The  mile  tonnage  payable  to  tlie 
Coventry  Canal  Company  for  coals  passii^ 
along  the  Oxford  carnal,  in  the  parish  of 
Foleshill,  is  350/.  The  parochial  rates  on 
landed  property  in  Foleshill,  payable  by 
the  occupiers,  are  6s.  in  the  pound  oa 
the  amount  of  their  actual  rents.  The 
sum  which  the  Oxford  Canal  Company 
receives  upon  all  their  compensation  toiH 
nages,  taken  in  the  proportion  of  one  mile 
nine  hundred  and  sixty-three  yards  to 
ninty-one  miles,  is  1000^;  the  expense  of 
coUecting  the  tolls,  for  which  the  C^unal 
Company  are  assened,  is  5^  per  ecafns. 
The  annual  repairs  of  the  canal  in  ^  pa- 
rish of  Foleshill,  amount  to  202.;  the 
annual  repairs  of  the  whole  canal,  amount 
to  4000/.  The  expense  of  works  (snch 
works  not  being  situated  in  Foleshill)  by 
which  that  part  of  the  canal  which  in 
the  parish  of  Foleshill  is  supplied  with 
water,  amount  to  100/.  The  works  by 
which  that  part  of  the  canal  which  lies  in 
the  parish  of  Foleshill  is  supplied  with 
water  supply  the  canal  for  the  distance  of 
forty  miles.  The  total  amount  of  the  toHs 
collected  on  the  canal  is  50,000/.  The  tolls 
payable  throughout  the  said  distance  of 
forty  miles,  estimated  on  Uie  principle  of 
the  assessment  in  the  parish  of  FtAeduIl, 
amount  to  25,000/. 

The  questions  for  the  connderatioiL  of 
the  Court  were, 

Ist.  For  what  tolls,  and  for  what  pro- 
portions of  such  tolls,  are  the  Oxford  Ca- 
nal Company  rateable  in  the  respondent 
parish  f 

2nd.  To  what  deduction  are  the  com- 
pany entitled,  to  place  them  on  an  eqoal 
footing  with  the  other  occnpiera  of  land  in 
the  said  parish ! 

The  nte  to  be  amended  according^. 

The  eaae  was  argued  the  Kttmgs  be- 
fore Hichaelmas  term. 
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Mr.  AiMit  in  support  of  the  order  of 
Sessions. — ^The  tolU  are,  first,  in  respect 
of  the  mile  tonnage ;  the  liabilitjr  of  the 
ooiDpany  as  to  this  is  not  disputed. 

[lliis  was  conceded  by  the  counsel  for 
the  company.] 

Then,  the  mile  tonnage  in  respect  of 
the  tolls  collected  on  the  Coventry  canal, 
in  respect  of  the  proportion  of  one  mile 
and  a  fraction  to  two  miles.  This  is  pay- 
able in  respect  of  the  joint  use ;  if  it  were 
held  to  be  otherwise,  two  canals,  by  ex- 
changing tolls,  might  escape  the  rate  upon 
both.  It  is  no  matter  how  the  profit  is 
raised,  or  where  it  is  paid ;  it  is  the  land 
of  the  pariah  that  earns  it. 

Khis  was  also  conceded.] 
len  comes  the  compensation  toll.  This 
was  the  sul^ect  of  discussion  in  the  case 
of  The  Kiw  t.  the  Oxford  Canal  Com- 
panif(l).  The  Oxford  canal  meets  the 
Grand  Junction  canal  at  Braunston ;  and 
the  principle  of  the  decision  in  that  case  is, 
thst  the  Oxford  Canal  Company  are  not 
to  be  rated  for  the  whole  amount  of  com- 
pensation tolls  at  Braunston,  where,  in 
fact,  they  are  paid ;  but  the  compensation, 
being  for  the  use  of  the  Oxford  Canal 
Company,  is  to  be  distributed  more  widely; 
and,  accordingly,  the  pariah  of  Sough  was 
held  to  be  entiUed  to  rate  the  Oxford 
Canal  Company  for  their  compensation 
tolls,  though  they,  in  fact,  were  not  re- 
ceived in  the  parish  of  Sough. 

[This  was  also  conceded  ;  and  it  was  in- 
timated, that  the  objections  would  be  limited 
to  No.  4  on  the  list.] 

Then  as  to  the  fourth,  the  only  remain- 
ing objection.  It  lies  upon  the  other  side  to 
point  out  any  distinction  between  this  sub- 
ject of  rating  and  the  others  ;  the  only  dif- 
ference being  in  the  descrijjtion  of  goods 
carried,-— one  excepts  coals,  the  other  does 
not.  The  case  of  The  King  v.  tAe  Oxford 
Canal  Compmny^  does  not  appear  to  warrant 
any  distinction.  Leaving  it,  then,  for  tlie 
other  side  to  shew  any  sound  distinction,, 
the  only  remaining  question  is,  what  deduc- 
tions are  to  be  made  from  these  rates.  The 
principle  seems  to  be,  diat  the  rate  must  he 
according  to  what  the  tolls  would  produce  if 
let  to  a  tenant.    This  was  laid  down  in 

(1)  4  B.&C.74;  S.C.6D.&  R.  86;  SUw 
Joan.  K.B.  168. 
SUPPI.  1830. 


RtK  V.  the  Duke  oj  BrOgmiterU  Tru$- 
(«*(2). 

[Afr.  Jiutice  Parke. — You  have  not  de- 
ducted the  poor-  rate.] 

[ilf  r.  Justice  Bayley. — The  poor-rate,  ac- 
cording to  the  case  of  The  King  v.  the  Hull 
Dock  Company,  should  be  paid.] 

This  was  agreed  to ;  and  in  a  subse- 
quent part  of  the  discussion  it  was  stated 
by  the  Court,  that,  in  taking  the  account  for 
the  purpose  of  considering  what  the  tolls 
would  let  for,  if  let  to  a  tenant,  the  Ses- 
sions were  to  make  an  allowance  for  the 
supplying  of  the  canal  with  water. 

Mr.  Hill,  then,  upon  the  fourth  objection. 
The  rate,  in  this  respect,  ought  not  to  be 
allowed.  The  Oxford  Canal  Company  never 
had  any  tonnage  for  coal  passing  through 
this  parish.  It  never,  in  fact,  belonged  to 
them. 

[^r.  Justice  Bayley. — But  the  parish  is 
usable  for  the  purpose  of  carrying  the  coal.] 

But  there  must  be  a  profitable  user  as 
well  as  a  user.  It  were  more  properly 
called  a  gross  tonnage,  than  a  compensation. 
This  parish  never  gained  a  farthing  for  the 
coal  tonnage. 

The  Court  took  time  to  consider ;  and,  on 
this  day,  the  judgment  was  delivered  in  the 
followii^  terms  by 

'  Mr,  Justice  Bayley, — The  several  ques* 
tions  were  argued  on  both  sides,  and  these 
were  all  disposed  of  in  the  course  of  the  argu- 
ment, except  (hat  arising  on  tlie  fourth  item 
of  charge  on  the  company,  mentioned  in  the 
special  case.  It  was  contended,  that  the 
company  were  not  rateable  for  a  propor- 
tion of  the  compensation  tonnage  for  coats 
passing  from  the  Coventry  canal  into  the 
Grand  Junction  canal,  so  far  as  respects  the 
portion  of  the  Oxford  canal  lying  in  the 
pariifh  of  Foleshill,  because  it  was  said  that 
the  tonnage  on  coals  was  a  compensation  to 
tlw  company  for  the  injury  done  by  the  con- 
■trnctiaii  of  die  Grand  Junction  canal,  under 
AS  G.  S.  c.  80,  to  their  former  coal  tonnage ; 
and  as  the  company  bad,  before  the  passing 
of  tluit  act,  no  coal  tonnage  in  the  parish  of 
Foleshill,  no  part  of  the  tonnage  could  be 
considered  as  earned  in  that  parish.    It  was 

(S)  9  B.  &  C.  687  ;  c.  7  Law  Joum*  Msgistnt*^ 
Cm»t  81. 
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further  argued,  that  the  new  tonnage 
duties  were  given  by  that  act  instead  of  old 
duties,  and  must  be  considered  as  standing 
in  that  respect  in  regard  to  their  rateabilit/f 
in  the  same  situation.  Upon  reference, 
however,  to  the  Grand  Junction  Canal  Ac^ 
it  would  seem,  tliat  the  new  coal  tonnage 
was  not  given  as  a  compensation  .for  injury 
done  to  thecompanytnrespectof  the  old  coal 
tonnage  specifically^  but  Uie  recital  «hewi^ 
that  It  was  given  because  it  was  apparent 
that  the  intended  canal  would  be  injarious  to 
the  Oxford  canal  generally,  and  certain  com- 
pensations were  to  be  made  for  that  ge- 
neral injury  ;  and  the  Legislature  thought, 
that  an  indemnification  would  be  given  by 
certain  new  duties  on  coals  and  other  gooda 
carried  to  and  from  the  intended  canal  by 
means  of  the  Oxford  canal  without  regard  to 
the  distance  they  might  be  carried  on  the  lat- , 
ter.  And  this  does  not  appear  to  be  in  addi- 
tion to  the  old  dues,  but  the  public  are  to  pay 
oae  class  of  dues  only ;  and  this  appears  to 
be  the  meaning  of  the  introductory  words 
of  the  clause,  making  tbem  payable  instead 
of  the  former  tolls.  The  Grand  Junction 
canal  would,  probably,  benefit  the  Oxford 
canal  in  that  part  of  it  which  formed  th^ 
line  of  communication  between  that  and  the 
Coventry  canal,  for  it  would  increase  the 
business  in  that  line  of  communication  to 
the  Oxford  canal,  while  in  other  parts  of 
the  Oxford  canal,  an  injury  to  the  propr^tors 
of  that  company  would  probably  occur*  Tlie 
question,  however,  is  not  for  what  injury 
they  have  a  right  to  receive  new  toonaga 
duties  as  given  ssa  coinpenBatioQ,orinotbeE 
words,  for  what  reason  the  legislature  bas 
given  that  right  to  die  Oxford  Canal  Com- 
pany, but  what  is  the  legal  liability  of  the 
company,  in  respect  of  their  dues  wbea  re- 
ceived by  tliem,  to  contribute  to  the  poor  rate. 
The  company  are  rated  in  eacli  parish  for 
the  nett  annual  profits  of  the  portion  of  the 
Clonal  lying  in  that  parish ;  in  other  words, 
Ibr  what  the  canal  in  each  parish  earns  of 
the  tonnage  dues  which  are  paid  by  the 
owners  of  goods  for  passing  along  the  canal, 
and  are  received  by  the  company  for  the  use 
of  it.  Tlie  reason  of  their  h^ng  ennbled  by 
tlie  legisbture  to  rec^ve  tliese  dues  was,  be- 
qause  thi«  canal  was  Ukely  to  be  injured  by  a 
new  navigation.  It  is  on  the  ground,  that 
these  dues  were  received  Spr  uupg  th*  canal, 
and  are  earned  by  the  canal,  that  the  cftnipany 


were  held  rateable  for  them  in' the  ease  of 
Kingv.  the  Oxford  CatuilComjimy(\\ 
For  the  passage  of  coqis,  therefore,  along  tbe 
part  of  the  canal  lying  in  Foleshill  some  part 
of  the  dues  are  received  by  the  company,aod 
in  respect  of  t|^at  part  the  rate  is  prc^r. 

It  is  true  that  the  consequence  of  that 
will  be,  that  for  coals  passing  along  a  part 
of  the  canal,  being  two  miles  from  the  Gnnd 
Junction  canal,  the  company  must  receive 
more  dues,  uid  are  rateable  for  more  tbM 
those  which  pass  along  mlier  parts :  they 
would  receive  for  such  coals  the  prt^Mirtioa 
of  compensation  dues  above  mentioned,  di- 
rectly and  indirectly,  a  fourth  part  of  tbe 
tonnage  duties  on  other  goods  on  tlie  first 
three  miles  and  a  quarter  of  tbe  CoT^try 
canal,  to  which,  it  is  admiued,  by  the  conn- 
sel,  that  they  are  rated.  This  makes  ne 
difference ;  for  tbe  constroctitm  of  the  act 
of  parliament  makes  dues  payable  by  tlie 
public  to  the  company  for  passiqg  aloog  this 
canal,  and  those  dues  eonstitute  part  ^  tbe 
profits  of  that  por^on  of  the  oanal  tbroagk 
which  they  pais*  The  canal  eanu  do  part 
of  the  original  benefit  on  coals  carried 
through  Foleshill,  along  two  miles  of  FtJas- 
hill  from  the  Coventry  canal,  but  receives  its 
equivalent  by  its  tonnage  on  other  goods  fit 
the  first  three  miles  a^  a  half  on  tbe  Co* 
ventry  canal.  But  these  two  miles  cootrH 
bute  to  earn  compensation  tonnage,  and  ibr 
that  there  is  no  equivalent*  The  rata 
therefore,  to  be  conflnned  in  this  respect. 
The  ease,  Itoweveri  must  be  sent  back  to  the 
Sessions  to  make  the  seTeral  dadactioBa  lo 
which,  in  tbe  course  of  the  asgniaeat,  tka 
company  were  held  to  be  cntitlra. 

The  rule  of  court  upon  ike  abovo  y^dg- 
ment  was  as  follows : — 

That  the  assessment  made  for  die  nbaf 
of  the  poor  of  the  parurii  of  FoleskOl,  bo 
confirmed,  subject  to  tbe  several  deduetioM 
to  be  made  in  the  sura  thereby  dialed  and 
assessed  upon  the  said  defendants,  whidi 
are  hereinafur  specified,  Uiat  is  to  say, 

FtTMt — A  deduction  in  respect  of  th« 
poor-rates  paid  by  the  deftndania  m  Am 
said  parish  of  Foleshill. 

SeoMd—\  deduettoa  in  respact  of  Am 
expenaes  of  eollactii^  tbe  ti^  for  nAxh  Am 
said  defendants  are  —eased  in  tba  saii 
parish. 

(t)  4  Bara.  Sc  Cnm.  »• 
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Third — A  deduction  in  respect  of  the  an- 
nual repairs  of  that  part  of  the  Oxfonl  Cft* 
Dal  which  lies  in  the  said  parish. 

Fourth — A  deduction  in  respect  of  the  ex- 
pense of  the  works  whereby  that  part  of  tlie 
said  canal  wfaidi  lies  in  the  said  parish  is  sup- 
plied with  water. 

And,  tliat  the  Sessions  dd  amend  the  rate 
or  aasesament  by  making  therein  the  several 
deductions  aforesaid. 


Nov.  18.  J  *' 

Magutratft  Action  agaioMt — Tretpatt. 

\.  If  a  Magittntte  hat  potter  to  eornrnU 
for  a  tpeeific  time,  and  he  exeeid  that  time,  kit 
commitment  it  altogether  void,  and  he  it  liable 
to  an  action  of  trespass,  although  he  act  bonA 
Ade. 

2.  So,  if  a  Magistrate,  having  power  to 
commit  for  a  reasonable  tinie — if  he  commit 
for  a  time  nkieh,  upon  investigation,  appears 
to  be  wireasonabie,  his  commitment  ts  void 
altogether;  and  he  it  liable  in  trespass, 
ttUAough  he  act  bonA  fide. 

This  case,  in  an  earlier  stage,  will  be 
fband  In  7  Law  Joum.  Mag.  Caa.  90.  It 
waa  connected  with,  and  arose  out  of  the 
aame  transaction  as  that  in  the  case  of 
Davit  V.  Jiutsellil). 

It  was  an  action  of  trespass  and  false 
imprisonment  against  a  magistrate  for 
having  committed  a  person  charged  with 
felony  for  re-examination,  for  an  unrea- 
sonable time.  The  jury  found  a  verdict 
for  the  plaintiff,  stating  that  the  time  for 
which  the  plaintiff  was  committed  was  un- 
reasonable ;  but  that  the  defendant  acted 
bond  fide,  and  without  any  improper  motive. 
The  proceedings  at  Niai  Priua  on  this  trial 
will  be  found  in  4th  Carriogton  &  Payne's 
Reports,  p.  130. 

Mr,  Tawaon,  on  the  7th  of  November, 
moved  for  a  rule  to  shew  cause  why  the 
Tcrdiet  should  not  be  set  aside.  Trespass 
is  not  the  proper  form  of  action,  the  ma- 
gistrate having  had  jurisdiction  over  the 
subject-matter.  No  doubt,  in  cases  where 
the  law  has  defined  the  proper  extent  oif 

<  1)  SM.ft  F.S90i  s.c.7L«ir  Joan.BI.C.  51. 


the  commitment,  any  commitment  beyond 
that  time  is  void,  and  trespass  will  lie 
against  the  Magistrate  who  has  committed. 
This  accords  with  Gnome  v.  Forrester  («), 
and  that  class  of  cases.  According  to  the 
opinion  of  the  Judges  in  the  present  esse, 
(see  7  Law  Journ.  Mag.  Cas.  90,  et  tetj.) 
the  question  as  to  the  length  of  time  of  the 
commitment  was  a  mixed  question  of  law 
and  of  fact ;  and  as  there  was  no  legal  de- 
fined limit  to  the  time,  it  is  impossible  to 
say  at  what  point  the  want  of  jurisdiction 
of  the  Magistrate  commenced.  This  was, 
therefore,  a  mere  irregularity  in  the  exer- 
cise of  his  jurisdiction,  for  which  he  may 
be  liable  to  an  action  on  the  case ;  but 
having  had  jurisdiction,  he  cannot  be 
treated  as  a  trespasser : — HaWs  PUat  of 
the  Cromn,  583. 

It  is  doubtful  whether  the  plaintiff 
Would  have  been  discharged  from  this 
commitment,  if  she  had  sued  out  her 
habeas  corpus  ;  and  it  is  considered  so 
far  a  good  test,  that  no  action  can  be  main- 
tained against  a  magistrate,  unless  the 
party  would  be  discharged  on  habeas  cor- 
us,  though  the  converse  of  the  proposition 
oes  hot  of  necessity  give  the  right  of  ac- 
tion. 

J^JIfr.  Justice  BayUy.—Mhy  not  the  im- 
prisonment be  legal  for  part  of  the  time, 
and  ill^al  for  the  excess  ?] 

Not  so  as  to  make  the  magistrate  a 
trespasser.  You  cannot  d  priori  draw  the 
line. 

l_Mr.  Justice  Parke. — Thero  was  a  case 
which  came  before  the  twelve  Judges, 
noticed  in  Chelnynd't  edition  of  Burn,  p. 
1009,  in  which  it  was  held,  that  if  a  com- 
mitment was  made  for  an  unreasonable 
length  of  time,  it  was  void  from  the  be- 
ginning.] 

[Lord  Tenlerden. — Suppose  a  magistrate 
had  authority  by  statute  to  commit  for  ■ 
month,  and  he  exceeded  the  time,  would 
not  trespass  Ue  against  him  ?] 

It  would.  The  law  in  that  case  would 
have  defined  the  time.  My  argument  ad- 
mits such  a  case  as  that. 

The  Court  took  time  to  consider ;  and 
on  this  da^  their  opinion  was  delivered  in 
the  following  terms  by — 

(S)  5Maal.&Sdir.Si4. 
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Lord  Tcnterden.  —  After  stating  the 
facts  and  the  question  raised  by  Mr.  Taun- 
ton, his  Lordship  proceeded — We  think, 
however,  that  trespass  was  the  proper  re- 
medy. Ad  action  on  the  case  cannot  be 
maintained  against  a  Magistrate  for  any 
thing  done  by  him  in  that  capacity,  unless 
his  conduct  has  been  influenced  by  an  im- 
proper motive.  Here,  the  jury  have  ex- 
pressly negatived  such  a  motive.  Whether 
the  imprisonment  was  wrongful  from  the 
beginning,  or  only  wrongful  for  the  exces- 
sive time,  makes  no  diflerence  in  respect  of 
the  legal  character  of  the  act ;  as  every 
continuance  of  the  imprisonment  af^r  the 
reasonable  time  has  expired,  is  a  trespass. 
But  our  opinion  is,  that  a  commitment  for 
a  length  of  time  which  is  unreasonable,  is 
bad  nom  the  beginning.  This  appears  to 
have  been  laid  down  by  the  case  (which 
was  referred  to  by  my  Brother  Parke  in 
the  course  of  the  argument,)  in  Bum's 
Juttice,  p.  1009.  The  Judges  in  that  case 
thought  that  a  commitment  for  a  reason- 
able time,  though  by  parol,  was  lawful ; 
but  that  if  the  commitment  was  for  an 
unreasonable  length  of  time,  it  was  void 
from  the  beginning.  The  form  of  action 
was  therefore  proper  in  this  case,  and  Mr. 
Taunton  can  take  no  rule. 

Rule  refused. 


1829.  *>  BOWBN  AKD  OTHERS  V.  FOX 
Nov.  18.  S  OTHBBB.* 

SMp*s  Register. 

1 .  The  4tk  Geo,  4.  c.  41.  *.  25,  incorporaled 
in  6  Geo.  4.  c.  110,  s,  27,  does  not  give  au- 
thority  to  Magistrates  in  resjiect  of  the  deten- 
tion of  a  ship'i  register  vjyon  the  mere  com* 
plaint  of  the  on'ners,  unless  there  has  been  a 
refusal  to  deltoer  it  up  to  the  custom-house 
tjiceri. 

2.  NoTt  semble,  does  the  act  apply  to  a 
ease  where  the  persw  who  detains  the  register 
has  a  lien  upon  it  for  adoanees  taaSe  on 
account  of  the  ship. 

This  cause  arose  out  of  that  of  Boteen 
smd  others  v.  Fox  and  others  (1).   The  pre- 

•  t  Lloyd  k  Webb.  50. 

(1)  t  M.  &  B.  16r ;  6  Law  Joun.  K3.tS5. 


sent  was  an  action  on  the  case  hj  the 
owners  of  the  brig  Gralitude^  the  pluatiff, 
Bowen,  being  owner  of  three-foortbs,  and 
also  master,  against  the  defendants,  ship* 
agents  at  Falmouth,  for  not  re-delivering 
the  certi6cate  of  the  ship's  r^nistry.  Then 
was  also  a  count  in  trover. 

At  the  trial,  before  Mr.  Justice  Paik, 
at  the  Summer  Assizes  for  Cornwall  1829, 
the  following  appeared  to  be  the  prindpil 

facts : — 

The  Gratitude  was  chartered  to  convey  i 
cargo  of  goods  from  Hamburgh  to  Meuco. 
In  her  passage  through  the  British  Channel 
in  January  1824,  she  encountered  roujli 
weather,  and  went  into  Ramsgate;  and 
subsequently  into  Falmouth  dock,  for  the 
purpose  of  repairing  some  injury  she  had 
received.    There,  one  Langl^,  the  ageat 
of  the  defendants,  came  out  uid  tendered 
their  services  to  superintend  the  repairs. 
These  repairs,  and  others  which  also  he- 
came  necessary,  on  account  of  a  fire  on 
board,  were  done  accordingly,  under  the 
defendants'    direction,  by  a  shipvrifcht 
and  carpenter  procured  by  them;  and  the 
vessel  was  about  to  sail,  when  Langlej 
came  on  board,  and  told  Bowen,  the  mu- 
ter, that  Messrs.  Fox  (the  defeodants) 
wished  to  speak  to  him.  He  came  accord- 
ingly to  their  counting-house,  and  thett 
was  arrested  at  the  suit  of  the  ship-baiUer, 
whom  the  defendants  had  emplc^ed.  On 
the  next  morning  Langley  came  and  loU 
him  that  if  he  would  deliver  to  Messn. 
Fox  the  ship's  register  as  a  security,  he 
should  be  liberated.    Langley  brought  a 
paper  for  him  to  sign. 

The  contents  of  the  paper  will  be  fooad 
verbatim  in  the  former  report  of  the  case  of 
Bonen  v.  Fox.  In  substance,  it  was,  that 
he,  Bowen,  desired  the  defendants  to  re- 
ceive the  certiBcate  of  registry  as  a  seen* 
ritv  for  the  advances  they  had  msde. 

^his  paper  he  sigDed*  and  waathen^ 
rated.  The  register  was  afterwards  de- 
manded of  the  defendants;  but  u  the 
amount  of  their  lien  was  not  tendoed*  diey 
refused  to  give  it  up.  An  application  «a* 
made  to  the  Mayor  of  Falmouth  nnda  ^ 
4th  Geo.  4.  c.  41,  but  he  reAued  to  W 
terfere. 

The  learned  Judge  directed  a  verdict 
for  the  defendants. 
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Mr.  Stntant  Merarether  now  moved  for 

a  new  trial  on  the  ground  that  the  defen- 
dants were  bound  by  the  statute  &  Geo.  4. 
c.  41,  to  have  re-delivered  the  register  on 
demand. 

The  following  is  the  section  upon  which 
the  plaintiff's  counsel  relied.  It  is  sec- 
tion 25.  After  reciting  that  "  it  was  not 
[voper  that  any  person,  under  any  pretence 
whatever,  should  detain  the  certi6cate  of 
registry  of  any  ship  or  vessel,  or  hold  the 
same  for  any  purposes  other  than  the  law- 
ful use  and  navigation  of  the  ship,"  it 
enacted,  *'  that,  in  case  the  master  of  any 
ship  or  vessel,  or  any  other  person  who 
might  have  received  or  obtained,  by  any 
means,  or  for  any  purpose  whatever,  the 
certificate  of  registry  thereof,  whether  he 
was  part  owner  or  not,  should  wilfully  de- 
tain and  refuse  to  deliver  up  the  same  to 
the  proper  officer!  of  his  Majesty's  Customs 
for  the  purposes  of  such  ship  or  vessel,  as 
occasion  should  require,  it  should  be  law- 
ful for  any  owner  or  owners  of  the  ship  to 
make  complaint  on  oath  to  any  Justice  re- 
siding near  the  place  of  such  detainer,  who 
sbouM  by  warrant  <»use  the  party  com* 
plained  of  to  be  brought  before  bim ;  and 
if,  on  examtnadon,  he  found  the  certificate 
not  to  be  lost  or  mislaid,  but  wilfully  de- 
tained, the  party  should  be  convicted,  and 
forfeit  100/.,  and  on  failure  of  payment*  be 
committed  to  gaol  for  a  period  not  less 
than  three  nor  exceeding  twelve  months : 
and  on  the  justice  certifying  such  detainer, 
a  new  certificate  should  be  granted."  'I'his 
enactment  is  embodied  in  the  G  Geo.  4.  c, 
110,  which  repealed  the  ahovcact.  It  forma 
sect.  S7  of  the  new  act. 

The  statute  makes  every  detention  after 
demand  a  wilful  one,  subject  to  the  pe- 
nalty. 

{^Lord  Tenterden, — ^fhe  section  seems  to 
be  framed  not  so  much  for  the  owners  of 
ships  as  for  the  Customs.  It  says,  that  the 
application  foe  re -delivery  ii  to  be  made 
1^  the  offlcera  of  the  Customs.  The  act 
was  passed  for  public  purposes,  to  fadlitate 
navigation,  and  I  doubt  whether  it  was 
intended  to  prevent  parties  from  insisting 
to  retain  the  register,  as  against  the  owners, 
on  a  lien  for  advances.] 

But  there  was  a  conversion  before  the 
a^lication  to  the  Mayor ;  there  was  a  pre- 


vious demand  upon  the  defendants  to  deli- 
ver the  certificate,  accompanied  with  an 
oflfer  by  third  persons  to  discharge  their 
lien,  which  they  refused. 

[£ord  Tenterden.-^But  you  did  not  oflfer 
them  their  money.] 

There  was  no  evidence  of  any  actual 
advance  made  to  Bawen  by  the  defendants ; 
they  bad  merely  em^yed  the  penona  wbo 
did  the  repairs. 

Xor«  TaUerden. — There  is  no  gene- 
ral enactment  that  a  ship's  certificate 
of  registry  shall  in  no  caae  be  pledged, 
'i'he  words  of  the  preamble  to  this  enact- 
ment are  unquestionably  large;  but  even 
assuming  that,  under  it,  every  detainer  of 
a  certificate  afWr  demand  would  be  wilful 
and  within  its  provisions,  it  does  not  fellow 
that  this  action  will  lie:  because  this  ac- 
tion is  founded  on  the  common  law  tight 
of  the  plaintiffs,  and  under  Uiat,  they  wookl 
clearly  have  no  right  to  recover  bacJc  a 
certificate  of  r^istry,  or  any  other  thing 
which  had  been  deposited  with  another  as 
a  pledge  for  advances,  without  first  re- 
deeming the  pledge  and  satisfying  the  lien. 
The  statute  cannot  be  so  construed  as  to 
alter  the  common  law  rights  of  parties,  and 
at  common  law  the  defendants  have  a  right 
of  lien.  I'ben  the  application  for  re-deli- 
very is  under  it  to  be  made  by  the  custom- 
house officers,  and  the  object  of  the  statute 
is  directed  to  public  purposes — the  pro- 
moting and  facilitating  of  navigation.  If 
the  plaintiff  relied  upon  the  statute,  he 
should  have  proceeded  on  it  by  application 
through  the  custom-house  officers.  But  I 
think  it  does  uot  empower  a  ship-owner  to 
recover,  either  in  trover,  or  in  a  special 
action  on  the  case,  damages  for  not  deli- 
vering a  certificate  of  registry  which  has 
been  deposited  with  a  party  as  a  security 
for  advances.  The  detainer  does  not  be- 
come wrongful  at  common  law  until  the 
amount  of  those  advances  be  paid  or  ten- 
dered. 

The  other  Judges  concurring, — 

Rule  refuted. 
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1  &t9.     7  SHAKF  ff.  ASf  IKALL  AHD  PAR- 

Nov.  Is.  3  ker,'esqiu. 

Friendlij  Societiet— Jurisdiction  of  Ma- 
gittrates. 

The  Power  given  by  statute  40  0. 3.  c. \Z5. 
«.  S,  must  he  exercised  by  Magistrates  retid- 
mg  wii^n  the  county  within  which  the  aocietp 
»  held;  and  aeeordingtg,  where  two  Magi- 
strate t  of  a  county  in  which  such  a  society 
was  held,  proceeded  under  the  statute,  but 
only  one  of  them  resided  in  the  cOtinty,  ilie 
Mktr  rnUing  within  two  miles  of  the  border, 
but  in  another  count;/,  it  waa  held,  that  the 
froeeediags  were  void* 

Trespan  against  Magistrates.^The  de- 
fendants were  Magittrates  for  the  county 
Palatine  of  Lancaster,  and  for  tlie  West 
Riding  of  Yoiltshire. 

A  friendly  aoeiety  formed  preTiom  to 
fi9thGeo.  S.  c.  1S8,  Ms  held  at  Slaid- 
bum  in  the  West  Riding.  An  nged  and 
infirm  member  of  that  society  applied  to  the 
defemlantD  for  a  sumntons  upon  the  officers 
of  the  society  to  relieve  him.  The  defen- 
dants heard  the  complaint,  and  made  an 
order  upon  tlie  plsintin  and  another  person, 
who  were  the  officers  of  the  society;  and, 
that  order  being  disobeyed,  they  issued 
their  warrant  of  distress,  under  whteh  the 
p)iiiiitiff*8  good*  were  taken. 

The  case  at  Nlit  Prius  became  resolved 
into  one  ptnnt,  arising  out  of  the  followmg 
Cuts : — It  has  been  atated,  that  both  the 
defeadams  were  Map'strates  for  the  county 
of  Lancaster,  and  also  for  the  West  Riding 
of  Yorkshire.  The  49th  Geo.  e. 
s.  1.  pravides,  that  two  Justices  residing 
within  the  county,  &c.  within  which  such 
society  shall  be  held,  may  enforce  the  obser- 
vance of  tile  rules  of  any  sucti  society. 
By  sec.  3.  it  is  provided,  that  if  complaint 
shall  be  made  to  two  such  Justices  by  any 
nMmber,  &c.  they  may  order  relief,  and, 
in  defkult«of  obedience  to  their  order,  may 
proceed  by  distress.  It  was  under  this  act 
that  the  defendants  had  proceeded,  and 
under  which  they  justtAed.  But  although 
they  were  both  Magistrates  for  the  West 
Riding,  only  the  defendant,  Mr.  Parker,  was 
resident  in  that  Riding  of  Yorkshire  ;  the 
other  defendant,  Mr.  Aspinall  residing  in 
the  coiuty  of  Lancaster,  but  within  two 


miles  of  the  border  of  tlie  West  Riding  of 
Yorkshire. 

I'his  was  held  at  Nisi  Prius  to  be  a  fatal 
objection  to  the  proceedings  of  the  Msgi- 
strates,  and  the  plaintiS*  consequently  ob- 
tained a  verdict. 

Mr.  fVighiman  now  moved  to  set  aside 
the  verdict ;  submitting  that  the  proviuoa 
reapecting  tlie  residence  of  the  Magistntet 
waa  only  directory ;  but, 

The  Cmirt  were  of  opinion  dint  it  wea 
essential  to  tlie  jariadletion ;  and  therefor^ 
Rule  refuted* 

[See  Rex  t.  Goth  and  tmolher,  1  SUrk. 
N.P.B.  441.] 


1829.     >  THB  KIVO  e.  TBS  JUflTKB*  OV 
Nov.  87.  y  WBRHORBLAIID. 

Cmm/y  Raie, 

1 .  A  notice  of  appeal  pursuant  to  57  G.  S. 
c.  94.  s.  2.  against  a  county  rate,  need  not 
state  the  grounds  of  olyection  to  the  rate. 

2.  If  the  appellants  profess  in  their  notice 
U>  slate  the  grounds,  they  aagkt  not,  on  the 
hearing  of  the  appeal,  to  be  limited  to  those 
grounds ;  but  if  the  Sessions  should  be  tatis^ 
fed  that  such  notice  hat  nusled  the  other 
party,  they  may  adjoum  the  hatring  of  the 
appeal. 

This  came  before  the  Court  upon  motion 
for  a  mandamus  to  be  directed  to  the  Jus- 
tices, commanding  them  to  re-enter  an 
Appeal  by  the  omcers  of  the  township  of 
Sliap,  against  a  county  rate.  The  fellow- 
ing  were  the  facts  : — 

The  churchwarden*  and  ovenecra  of 
Shap  appealed  againat  the  coiuity  TMe,  on 
the  ground  tliat  the  rate  waa  uneqial  in  re- 
spect of  the  yearly  value  of  Moperty*  held 
^  penons  in  the  parisli  of  B«npto« ;  ao 
that  upon  the  comparison,  it  would  be  feand 
that  persona  in  Bemplon  had  been  under- 
rated, and  persona  in  Shop  had  bees  over- 
rated. 

To  entitle  themselves  to  be  heerd  at  the 
Sessions  on  this  appeal,  the  officera  <^  Shi^ 
in  pursuance  of  the  57  Geo.  3.  c.  94.  t.  2, 
gtve  notice  of  the  eppesl  sictiiig  tbe  abov* 
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grouod.  to  the  p«ri»h  officers  of  Bamp- 
uyn ;  to  th«  personi  of  that  pariab,  wbo  were 
all^^  to  have  been  uoderrateil ;  to  the 
clerk  of  the  peace*  and  to  the  high  con- 
stable* On  the  appeal  beiog  called  on,  the 
q)pellant9  eSered  evidence  to.prove  the  ga- 
nerai  inequality  and  disproportion  of  the 
reapeotive  rates  upon  Sliap  and  Bampton  ; 
but  the  Coifrt  refused  to  liear  the  appeal, 
and  djamisaed  it  on  the  ground  of  Uw  notice 
being  in  this  respect  deftctive. 

Mr,  JgH&nbtf  now  shewed  cauie  egwnst 
the  issiung  of  the  mandamus  t  contending, 
first,  iliat  the  appellants  were  bound  to  state, 
in  the  notice,  the  grounds  of.  objection  to 
the  rate.  Secondly,  if  the  Court  should 
think,  that,  in  the  first  instance,  tliey  were 
not  so  bouodi  yet,  having  professed  to 
atate  the  grounds,  they  ought  not  to  be  al- 
lowod  to  go  beyond  tkera ;  as  otherwise  the 
INUriah  to  whii^  the  notice  had  been  given 
would  liave  been  unfairly  misled,  as  they 
would  have  cone  prepared  only  to  contend 
dtt  points  raised  by  the  notice  on  the  other 
•Ue.  But, 

X/ie  Comi  were  of  (pinion — first,  that  the 
did  not  require  the  grounds  of  objec- 
tion to  be  stated  in  the  notice  of  appeal. 

SeoDodly,  that  if  the  Sessions  were  satis* 
fied  that  the  notice,  which  professed  to  state 
the  grounds,  had  really  mialed  the  other 
party,  and  that  they,  for  that  reason,  were 
not  then  prepared  to  go  into  the  appeal  ge- 
nerally, the  Sessions  uould  bsve  adjourned 
the  feppeaL'-Afieordin^y, 

RuU  abtolutt, 
{Mr,  Cowttnay  !n  support  of  the  motion.) 


18X9.    ^    WRiOHT  e.  WAtn. 

Coats~under  the  Malicious  Trespast  AcL 

The  fkuntiff  honing  brought  an  action  of 
irtipOM  agttintt  the  dtfendarUfor  mongfuUif 
eauting  him  io  be  apprehended  under  theMa- 
ffeioM  TretpaMt  Act,  7  4>  8  Gee.  4.  c.  30, 
obtained  a  verdict,  which  mis  ajiertoards  set 
a$idet  and  a  notUHtt  entered,  on  the  ground 
0/  the  absence  of  the  notice  of  action  re- 
fiM  iy  wc(.  41  ^  the  ec^f^Hetd,  lAa^ 


under  thai  cUtuse,  the  (pendant  vat  eatUled 
to  eoste  mt  b^weem  aUamey  aad  c/ieiU. 

[This  case,  establishing  the  above  points, 
will  be  found  in  7  Law  Journ.  Common 
Fleaa,  p.  171.] 


18S9.     ^      9VNNETT  ff.  IDWAKIM. 

(ER  THE  BKCHSOQEB  CHAMBCX.) 

Poor  Rate — Assistant  Overseer — Plead* 
ing, 

I.  An  asnsiant  overseer  is  not  liable  to 
an  action  upon  the  statute  17  Geo,  S.  c.  8, 
for  refuting  to  permit  an  inhabitant  of  ihf 
parish  to  intpeet  a  poor-rate,  wless  il  be 
be  shemtt  titatf  according  to  his  appointment 
pursuant  to  the  statute  59  Qea,  8.  e.  IS.  i.  9, 
it  was  tt.part  of  hit  duty  to  produce  the  rate 
to  the  inh^tants. 

S.  But  a  deetaratum  w  deU  i^mh  the 
statute,  staling^  that  the  dtfndmtt  was  os- 
sistant  overseer,  and  upon  request  of  the 
ptaintif  {a  parishioner)  although,  **  as  sueh 
assistant  overseer,  Ite  had  the  rate  in  hit  ;mu* 
session,  yet  tltat  the  defendant  did  not,  nor 
would  permit  plaintiff  to  inspeet  the  said 
rate,"  u  good  after  verdict;  for  it  will  be 
intended  to  have  been  proved  that  the  seleet 
vestry,  m  their  appointment  of  the  defsndant 
to  that  a^ee,  imposed  the  duty  «f  prvduai^ 
the  raU  to  the  inhaiitaiUt  ef  the  pmiish. 

The  case^  establishing  tlie  riwre  jmkm 

rwitions,  will  be  found  in  8  B.  &  C.  702t 
Law  Journ.  Mag.  Gas.  49.   The  record 

being  removed  into  the  Exchequer  Cham- 
ber by  writ  of  error,  the  case  was  argued 
in  that  court  in  Micbaelntas  term  I8S9,  by 
Mr.  Serjeant  Ludlow,  for  the  plaintiff  in 
error,  and  Mr.  Campbell  for  the  defendant 
in  error ;  but,  as  the  arguments  were  nearly 
a  repetition  of  those  advanoed'in  the  Court 
of  King's  Bench,  it  is  not  thought  neces^ 
sary  to  give  them.  The  judgment  of  the 
Court  of  Exchequer  Chamber  was  deli- 
vered by  the  Lord  Chief  Justice  of  the 
Common  Pleas  in  the  following  terms  i — 

lord  Chief  Justice  TiWaA— Upon  th« 
fu^ument  of  this  eesO)  fcw*  o^etioM  wev4 
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taken.  One  of  them,  that  an  assistant 
overseer  is  not  within  the  statute  17  Geo. 
2,  by  which  the  penalty  is  imposed.  The 
other  of  them,  if  he  was  within  tlie  statute, 
that  he  is  not  liable  upon  the  record  as  it 
now  comes  before  us.  We  are  of  opi- 
nitm,  that  neither  the  one  nor  the  other  of 
these  objections  can  prevail,  and  that  the 
judgment  ought  to  be  aSfrmed. 

As  to  the  first  of  those  objections,  the 
words  of  the  sutute  17  Geo.  2.  c.  3.  s.  3, 
are,  "  That  if  any  churchwarden  or  overseer 
of  the  poor  or  other  person  authorized  aa 
aforesaid  (to  take  care  of  the  poor)  shall 
not  permit  any  inhabitant  or  parishioner 
to  inspect  the  said  rates,  or  shall  refuse  or 
neglect  to  give  copies  thereof  us  aibresaid, 
such  churchwarden  or  overseer,  or  other 
person  authorized  as  aforesaid,  for  every 
such  offence  shall  forfeit  and  pay  to  the 
party  aggrieved,  the  sum  of  20/.,  to  be  sued 
for  and  recovered  by  action  of  debt,  bill, 
plaint,  or  information,  in  any  of  his  Ma- 
jesty's Courts  of  Record."  It  may  be  ad- 
mitted, that  an  assistant  overseet  is  neither 
a  churchwarden,  nor  an  overseer  {  but 
whether  he  is  or  is  not  a  person  authorized 
to  take  care  of  the  poor,  must  depend  upon 
the  nature  and  extent  of  his  appointment. 
By  the  statute  59  Geo.  S,  c.  \St.  s.  7,  under 
which  that  appointment  is  made,  it  is 
enacted,  "That  it  shall  be  lawful  for  the 
inhabitants  of  any  parish  in  vestry  as- 
sensbled,  to  nominate  and  elect  any  dis- 
cieet  person  or  persons  to  be  assistant 
overseer  or  overseers  of  the  poor  of  such 
parish,  and  to  determine  and  specify  the 
duties  to  be  by  him  or  them  executed  and 
performed,  and  to  fix  such  yearly  aidanr 
for  the  execution  of  the  said  office,  as  shaU 
by  such  inhabitants  in  vestry  be  thought 
fit;  and  it  shall  be  lawful  for  any  two  of 
his  Majesty's  Justices  of  the  Peace,  and 
they  are  hereby  empowered,  by  warrant 
.under  their  hands  and  seals,  to  appoint  any 
person  or  persons  who  shall  be  so  nomi- 
nated and  elected  to  be  assistant  overseer 
or  overseers  of  the  poor,  for  such  pur- 
poses, and  with  such  salary  as  shall  have 
been  fixed  by  the  inhabitants  in  vestry.  It 
depwds,  therefore,  upon  the  words  of  the 
^ipointBientt  wliedier  an  assistant  over* 
seer  is,  or  is  not,  authorised  to  take  care  of 
die  poor ;  and  if  tliey  clothe  him  with  all 
<lte  auibwity  of  the  jiuperior  officer*  an 


overseer,  then,  there  can  be  no  doubt,  bnt 
that  he  would,  within  the  meaning  of  the 
statute,  be  a  person  authorized  to  take  care 
of  the  poor,  and  be  liable  to  the  penalty. 
It  could  not,  at  the  time  of  the  passing  of 
the  IS  Geo.  2,  be  intended  to  apply  to 
assistant  overseers,  because  such  oflficers 
were  then  unknown ;  but  it  would  be  a 
confined  view  of  this  statute,  to  coostme 
its  operation  to  extend  to  such  offieera  o^ 
as  were  then  in  existence ;  and  the  lq»- 
lature  having  created  an  officer,  who  Son 
in  fact  come  within  the  description  of  the 
statute,  it  would  be  a  narrow  construction 
of  that  act,  which  is  not  merely  penal,  b« 
remedial  also,  to  say  that  such  officer  does 
not  come  within  its  operation. 

As  to  the  second  objection,  that,  if  aa 
assistant  overseer  is  within  the  terras  ot 
the  act,  still,  that  upon  this  record  the 
defendant  is  not  brought  within  its  opera- 
tion— there  is  no  question,  but  if  that  ob- 
jectioa  had  been  taken  by  way  of  de- 
murrer, it  must  have  been  aUowed ;  bat 
in  the  present  case  the  question  now  is, 
whether,  after  verdict,  it  is  not  to  be  in- 
tended that  the  defendant  does  come  withm 
the  description  of  the  statute.  The  de- 
claration contains  an  allegation  that  be  is 
an  assistant  overseer ;  that  allegation  could 
not  be  proved,  except  by  the  production  of 
his  appointment,  or  by  giving  secondary 
evidence  of  its  contents ;  and  there  can  be 
no  doubt,  but  that  the  learned  Judge,  who 
presided  at  the  trial,  must  have  read  that 
appointment  before  him,  and  would  have 
directed  the  jury,  that  the  case  was  not 
within  the  statute,  unless  by  his  apptunt- 
ment  the  defendant  was  authorized  to  take 
care  of  the  poor.  After  verdict,  there- 
fore, it  must  be  assumed  that  the  appoint- 
ment giive  him  a  sufficient  authority  to 
satisfy  the  description  in  the  act.  The 
declaration,  however,  further  alleged,  that 
the  defendant,  as  such  assistant  overseer, 
had  the  rate  in  his  possession,  and  was  re- 
quested to  produce  it.  At  all  events, 
however,  even  if  by  his  appointment  he 
had  not  a  gene|-al  authority  to  take  care  of 
the  poor,  he  clearly  had  a  limited  autho- 
j-ity,  part  of  wfaidi  was  to  take  the  custody 
of  the  rate  books;  because  we  cannon 
after  verdict,  intend  that  he  had  the  books 
in  his  possession  otherwise  than  in  the 
e^ecutipp  of     duty ;  and  looJuni^  there-r 
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fi>re,  at  these  allegations,  we  must,  afler 
Tcrdicti  intend  that  he  had  either  a  gene- 
ral authority  to  take  care  of  the  poor,  or  a 
limited  authority,  from  which  he  derived 
a  right  to  have  custody  of  the  books. 
The  caae  of  Rex  v.  EvereU(l}t  upon  which 
an  argument  in  support  of  the  objections 
here  urged  has  been  founded^  is  distin- 
guishable from  this  case,  inasmuch  as  by 
statute  upon  which  that  information  was 
founded,  these  classes  of  persons  were  au- 
thorized to  seize  goods,  and  the  officer  in 
that  case  came  witliin  neither  of  those 
classes.  The  defendant  was  there  charged 
with  a  crime;  and  in  a  criminal  case  the 
same  intendment  ought  not  to  be  made. 

It  appears  to  us,  therefore,  that  this 
judgment  should,  be  affirmed. 

Judgment  t^girmed. 


1830.  C 
Feb.  S.  \ 


EBX  V.  THE  CnURCHWAEDENB 
AND  OVEaaSEBS  OF  SOHAM,IN 
THE  COUMTH  OF  CAMBEIDQE. 


Feb 

Poor  Law — Rate* 

Where  it  appears  that  the  parish  cfficert 
are  mtkotU  /undt  for  the  relief  of  the  poor^ 
and  tJiat  for  roant  of  the  concurrence  of  some 
of  the  officers  a  rate  cannot  be  made,  the 
Court  will  order  a  peremptory  mandamui  in 
the  first  i$utaMce,  conmum^g  them  to  make 
a  rate, 

Mr.  Brodrkk  (with  whom  was  Mr.  Gvn- 
mng)  applied  for  a  mandamus,  directed  to 
the  churchwardens  and.  overseers  of  the 
poor  of  the  parish  of  Soham,  commanding 
them  to  meet  and  make  a  rate  for  the  re- 
lief of  the  poor  of  that  parish.  T\it  affida- 
vits on  which  he  moved,  stated,  that  there 
were  in  the  parish  of  S.  two  churchwardens 
and  two  overseers,  and  that  the  two  over- 
seers had  met,  and  made  and  signed  a  rate, 
which  the  churchwardens,  upon  applica- 
tion, and  upon  the  rate  being  tendered  to 
them,  had  refused  to  sign.  The  two  previ- 
ous rates  had  been  quashed  on  appeid  to 
the  Quarter  Seasions,  and  there  were  up- 
wards of  700  persons  in  the  parish  re- 
ceiving weekly  relief  out  of  the  poor's  rate. 
The  i^davits  also  suted,  that  the  parish 

(l)8B.ftC.114|S.G.6UwJ.  MH*CaMi,83. 


officers  had  no  money  of  the  parish  in 
hand,  wherewith  to  pay  the  poor ;  but  tliat, 
on  the  contrary,  the  two  who  had  made  the 
rate  which  the  others  refused  to  sign,  had 
advanced  out  of  their  own  pockets  a  large 
sum  towards  the-payment  of  the  paupers, 
in  consequence  of  the  refusal  of  die  other 
two  to  join  in  the  rate  they  had  made. 

The  Court  seemed  at  first  mdined  to 
grant  only  a  rule  to  shew  cause ;  but  (on 
conferring  with  Mr.  Dealtry,  of  the  Crown 
Office,  who  said,  that  when  the  overseers 
were  sworn  to  have  no  funds  in  hand,  the 
rule  was  absolute  in  the  Hrst  instance,)  they 
ordered  a  peremptory  mandamus  to  go. 
Peremptory  mandamus  aceordtngly. 

The  two  overseers  and  one  of  the 
churchwardens  (being  a  majority  of  the 
parish  officers)  afterwards  made  a  rettmi, 
that  th^  had  met,  and  made  and  signed  a 
rate  in  obedience  to  the  order  of  the  Court. 

Seel  Nolan's  Poor  Laws,  62. 

Rex  V.  Mayor  of  Exeter ^  fol.  18. 
Rex  V.  Overseers  of  fVeobly,  Carth. 
14. 

Aexv.  Barnstaple,  1  Barnard.  137. 
Rex  V.  Edwards  and  Symonds,  1 

Black.  Rep.  637 ;  Selw,  N.  P. 

tit.  "Mandamus." 
Rex  T.  Ftaker,  Sayer,  160. 


1830.  *>  THE    EINO  V.   THE  JOTTICES  OV 

.  29.^ 


Jan 


KENT. 


Highway — Stopping  up  and  diverting* 

1 .  IVhere  it  is  proposed  to  divert  a  road,  and  • 
the  land  through  which  the  old  road  runs,  as 
well  as  that  through  which  the  proposed  new 
road  is  to  run,  belongs  to  the  same  person, 
whether  the  order  of  the  Justices  under  the 
19  Qeo*a.  c.  78.  sec,  16, 17,afid21,  and55 
Oeo*  3.  c.  68,  may  direct  an  exchange  of  tha 
old  for  the  new  road,  or  wh^er  it  must  di- 
TKt  a  sale  of  the  old  rood— quaere. 

9.  Where  U  is  proposed  to  divert  a  road, 
eommunicating  at  different  points  with  seve~ 
rat  other  roads — semble,  that  each  point 
forms  a  road,  and  that  there  should  be  se- 
parMe  orders  for  each  point  of  the  road, 

3.  Where  an  order  for  dneriing  a  road 
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directed  that  it  thould  &e  ttopfxd  up,hHtdid 
not  shnt  on  the  face  of  it,  that  the  ftropoted 
new  road  was  ft  for  the  reception  of  tratel* 
Urtt  the  order  was  held  to  be  bad. 

4.  When  twh  an  order  did  not  ttale  that 
the  Jutticee  had  viemd  the  course  of  the  pro- 
foted  new  road,  tht  order  was  held  to  he  bad. 

This  case  came  before  the  Court  in  the 
form  of  a  rule  to  shew  cause  why  a  eertuh- 
Tan  should  not  issue,  directed  to  the  Jus- 
tices of  Kent,  commanding  them  to  return 
into  this  court  an  order  made  by  two  Jus- 
tices at  a  special  Sessions  fbr  diverting 
and  turning  parts  of  a  public  highway  in 
Chariton,  in  that  county,  and  an  order  of 
the  Quarter  Sessions,  confirming  that  order, 
for  the  purpose  of  their  being  quashed. 
The  following  were  the  fkcts.: — 
The  application  for  divertii^  the  road 
in  question  had  been  made  by  Sir  Thos. 
Maryan  Wilson,  Bftrt.  The  applicaticHi 
DOW  made  to  this  court  was  made  on  be- 
half of  J.  B.  Homer  and  G.  B.  Roupell, 
Esqrs.  All  the  parttefl  were  the  owners  of 
property  in  the  neighbourhood  of  the  road. 
Some  misapprehension  had  occurred,  in 
consequence  of  which  no  appeal  had  been 
entered  at  the  Sessions  against  the  order 
of  Justices,  and  that  order  was  therefore 
confirmed.  Tlie  application  now  made  for 
a  certiorari,  was  consequently  limited  to 
objections  which  appeared  on  the  face  of 
the  order. 

The  order  ran  in  the  following  terms : — 
*'  We.  E.  W.  F.  and  R.  S.  Esqrs.,  two  of 
His  M^eaty's  Justices,  Arc,  it  a  Special 
Sessions,  &c.,  having  upon  view  found  that 
so  much  of  a  certain  public  highway,  si- 
tuate in  the  parish  of  Charlton  aforesaid. 
In  the  aaid  county  of  Kent,  leading  from 
Woolwich  Common  to  the  village  of  Charl- 
ton, to  the  Shooter's  Hill  road,  and  to  the 
road  between  Blackheath  and  the  said  vil- 
lage of  Charlton,  as  extenda  from,  &c.--» 
(here  8  description  was  given  of  th« 
road  at  the  different  points  just  mentioned,) 
— ^may  be  diverted  and  turned,  so  as  to 
make  the  aamc  nunre  oommodioua  to  the 
public  by  opening,  and  carrying  md  oon- 
tinning  on,  the  said  public  highway  in  » 
southerly  direction  from,  &o.  across  two 
fields  or  closes  of  land  belonging  to  the 
said  Sir  Thomas  Maryan  Wilson ;  (here  tha 
deaeriptioD  of  th»  new  road  was  given,) 


all  which  said  publie  highway  so  no- 
posed  to  be  diverted  and  turned  aa  ame- 
said,  and  the  said  new  road  so  proposed  to 
be  opened,  carried,  continued,  ami  made  as 
aforesaid,  are  respectively  situate  Bcc, ;  and 
having  received  evidence  of  the  lionmit  of 
the  said  T.  M.  WilsOn,  the  owner  of  the 
said  lands  in,  by,  through,  over,  and  across 
which  the  said  new  bi^way  is  so  pro- 
posed td  be  opened,  Sc.  and  «l«o  Che 
owner  of  the  lands  by  and  through  wliieh 
the  said  public  highway  proposed  to  be  ■ 
opened  runs  to  the  said  new  highway, 
being  made  through  the  lands  of  bira  the 
said  Sir  Thos.  M.  Wilson,  by  writing  nndef 
his  hand  and  seal,  &c.  do  order  that  the 
aaid  highway  hereinbefbre  described,  be 
diverted  and  turned  through  thelands  afore- 
said, in  the  course  proposed,  and  that  so 
much  of  the  said  old  highway,  &c.  be 
stopped  up,  and  that  th^  same  be  given  ta 
the  sud  Sir  T.  M.  Wilson,  the  owner  of 
the  land  through  which  the  aaid  new  b^- 
Way  is  so  proposed  to  be  i^nad,  and  um 
the  owner  of  the  land  through  which  die 
old  highway  runs,  in  lieu  of  and  in  ex- 
change for,  the  said  new  highway  so  pro- 
posed, Sec. 

The  ease  was  drgued  by  Afr.  Atiofney 
General,  Mr,  Oumey,  and  Mri  D.  Polloet, 
<br  the  Justices  and  Sir  T.  M.  Wilaon ; 
and  by  Mr.  Campbelli  Mr.  Atderson,  and 
Mr.  Srodrick,  for  Mr.  Homer  nod  Mr. 
Roupetl. 

Several  objections  were  taken  to  the 
order  I  but<  as  the  Court  decided  tapon 
tmly  one  of  thtm,  it  miy  not  be  neee—fy 
to  do  mote  than  merelv  (6  state  the  otli«^ 
with  the  answers  wmeh  were  offbr«d  ts 
them. 

1st.  It  was  objected,  that  the  Justices' 
order  did  not  direct  the  sale  of  the  oid 
road,  but  that  the  old  should  be  given  hi 
exchange  for  the  new,  which  was  not  war* 
ranted  either  by  19th  Geo.  S.  e,  78.  sect. 
10,  17,  and  SI,  or  hy  55th  Geo.  3.  c.  6«; 
that  in  the  former,  the  power  to  exchnge 
waa  HKpressIy  ctMifined  to  the  ease  of  n 
men  footpath ;  end  that,  upon  the  lettert 
the  Court,  In  the  eese  ttfRex  JTenyen  (t), 
iatlmeted  that  the  order  shottld  be  for  fte 
ssle,  as  welt  es  for  the  stoppii^  np^  of  Ae 
eld  highway. 

(l)tffi.&C.6«>;  t.e.  itMt  Som.U.CitOk 
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To  tliU9lQ«ctipo,itWM  wmndi  tlwt, 
««  the  un$  penpo  wm  th«  owner  of  the 
Iwod  through  which  the  new  m  well  u  the 
old  road  ran*  it  waa  opnecemry  that  there 
should  be  a  aale ;  that  it  waa  not  naoesMtry 
to  aeli  the  old  road*  unlaaa  it  became  ne« 
ceuary  to  purchase  a  new  one :  that  th« 
form  giv9D  by  Ho,  %l,  in  the  schedule  to 
the  J3th  Geo.  3.  c.  78,  appeared  to  con- 
template this  very  ease,  as  there  the  order 
did  not  wy  a  word  about  a  sale  of  the  old 
road. 

Xdl^.  It  was  oiy«et«d,  that  this  was  the 
fftoHU]^  up  of  aeveral  highways  in  point 
pf  fast,  aa  there  were  aeveral  points  along 
the  highway  leading  to  Other  roads ;  that 
each  point  was,  in  wis  respect,  a  separate 
highwayt  and  that  consequantlythere  ought 
to  have  been  separate  orders;  Uiat  the 
form  given  by  No  18,  in  the  schedule  to 
13th  Geo.  3.  c.  78,  contemplated  this  caaoi 
inaimuch  aa  in  the  margin  it  waa  stated, 
"  If  there  are  more  highways  than  one  to 
be  stopqped  up,  thsre  a^uld  be  a  separMS 
order  for  saui," 

To  this  it  was  answersd,  that  there  was 
Bubstantially  but  one  higbwsy  stopped  up* 
though  Uiere  were  seven!  points  to  it| 
and  therefore,  that  the  dirsctiob  in  the 
achednls  of  I9th  Geo.  8.  c.  74,  even  if  it 
eould  be  taken  ««  part  of  (he  w»s  ia- 
•pplicable. 

Upon  these  objeotwna  the  Court  gave 
no  opinion. 

34ly.  It  was  ohj^cted,  that  by  the  order 
the  old  highway  was  direoted  to  be  stopped 
up,  although  it  did  not  appear  that  the 
new  road  had  been  made,  and  was  ilt  for 
the  recmtioo  of  traveUara.  Thus,  it  was 
pn^KMed  to  deprive  the  public  of  the  use 
of  the  old  road  before  diey  received  the 
equivalent.  That  this  was  not  the  proper 
eoorse,  ww  evident*  even  without  any  re* 
ftreaee  to  the  act ;  but  in  the  schedule  to 
the  act  ISth  Geo.  3«  o.  7S,  No.  21|  it  ap« 
pearcd  that  the  order  should  be  nuvdy 
for  diverting  and  turning  the  roadt  and 
when  the  new  road  be  completed,  and  not 
before,  an  order,  according  to  No.  18, 
should  be  made,  stating  the  fact  of  the  new 
road  being  fit  for  the  reception  of  travel- 
kra,  and  ordering  the  old  highway  to  be 
•topped  uh  and  the  materials  sold. 

ithly*  It  was  oUeeted*  that  (he  order 
M  MM  MM  tUt  m  Jiutieet  bid  ikrnA 


tibe  oourse  of  the  new  hi^way,  aoeording 
to  No.  »l  of  the  schedule  to  the  act  18th 
Geo.  3,  c  78. 

Upon  these  two  last  objections, — 

Lord  7Vn<«rrfn».-^Thi8  order  is  bad,  for 
it  orders  the  old  road  to  be  stopped  up  \ 
although  it  does  not  ^ipeer  that  the  new 
one  has  be^  made. 

Mr.  Juttke  LUtledaf*  concurred. 

Mr.  Justice  Parke. — I  am  of  the  same 
opinion.  And  I  also  think  that  the  last 
(Ejection  is  fatal ;  as  the  Justices  have  no 
jurisdiction,  unless  they  view  the  course 
of  the  proposed  new  road*  The  form 
given  in  the  schedule  for  such  an  order  as 
this,  states  thee  the  J ustioes  have  so  viewed* 

Order  of  Sessions  quashed. 


DOB  if.  ICAStElU  e*  GftAY. 


laao.  \ 

Feb.  10.  $ 

Ejectment — Parish  Oncers. 

Whtre  an  ^sclswei  Aim  demrU/ 
and  inditputabiy  d^endad  by  parish  agmrt 
M  the  name  ojomtof  ihar  paapertt  hutattht 
fwfomt  and  Ujm.  ike  atitMd  titie  ^  (Ae 
poraA,  li^  C«irl  leW  or^  <]W  ponM  o^Eesra 
fo  liey  <As  lowd  eeste  a  MH^gmesC  Aof 
\tm  oUtmad  bg  lis  Irsser  ^tkapkumlf^ 

This  was  an  ^ectment,  in  which  the 
dispute  really  wm  between  the  lessor  of 
the  plaintifi*  and  the  parish  officers  and 
inhabitanta  of  the  township  of  Norton,  in 
the  county  of  Hereford.  The  hitter  had 
put  the  defendant  Gray  tntd  poaaession. 
He  was  a  pauper,  receiving  occasional  nm 
lief  from  the  township.  On  the  ejectment 
being  brought,  a  notice  was  given  in  the 
church  of  a  vestry  meeting,  "  to  consult 
about  defending  an  ejectment  brought  on 
the  demise  of  If  asters  and  others  to  re- 
cover pariah  premiaee  in  the  occupation  of 
Charles  Gray."  ^ 

At  this  meeting  the  subject  was  dis- 
cussed, and  an  order  was  made,  that  the 
aaid  action,  "  to  recover  parish  premises, 
be  defended  fay  and  at  the  expense  of  the 
inhabitants  of  the  township  of  Norton,  and 
that  Mr.  Robert  Dangerfield  be  enpU^ed 
aa  the  attorney,  on  behalf  of  (be  isid  pHW| 
(0  d«&nd  the  same." 
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'  The  aetkm  wu  accordingly  defended  by 
Mr.  Dangerfield  in  the  name,  and  nomi- 
nally as  Uie  attorney  of  Gray,  the  pauper, 
but  he  was  never  consulted  at  all  in  the 

business. 

The  lessor  of  the  plaintiffs  obtained  a 
verdict,  and  his  costs  were  taxed  at  87/. 

Mr.  Danj^erfield's  bill  for  defending  the 
action  was  delivered  to  the  parish  officers, 
and  an  order  made  in  vestry  for  the  pay- 
ment of  it. 

The  plaintiff^s  attorney  applied  to  the 
parish  officers  for  payment  of  the  costs 
taxed ;  and,  payment  being  refusedf  a  rule 
was  obtained,  calling  on  them  to  shevir 
cause  why  tbey  should  not  pay  the  coats, 
and  the  costs  of  that  application. 

Mr.  Serjeant  Rusielt  shewed  cause.  He 
contended,  that  the  Court  had  no  power 
over  the  parish  officers,  who  were  not 
parties  in  the  cause,  nor  officers  of  the 
Court.  They  bad  a  right  to  defend  the 
possession  of  the  person  who  held  under 
them  ;  but  even  if  they  were  liable  to  be 
punished  for  maintenance,  there  was  no 
instance  to  be  found  in  which  the  person 
who  defended  the  title  in  the  name  of 
another  had  been  held  liable  to  the  pay- 
ment of  the  costs  :  1  Hank.  P.  C.  c.  S9. 
i.  89.  Cases  frequently  occurred  of  a 
master  assisting  his  servant,  and  a  parent 
his  child,  in  the  course  of  a  lawsuit ;  but 
no  application  had  ever  been  contemplated 
to  fix  such  parties  with  costs. 

Lord  TenttrtUn. — In  ejectment  we  can 
make  the  real  party  pay  the  costs.  In 
a  similar  case  we  made  such  a  rule  laat 
term, 

Rvie  abtoUUe. 


1 830.     7  f •  TUB  INHABITANTS  OP 

May  8.  3  'A**'  cHuacB. 

Subdivitiim  of  Parith^  Fill— Rate  m 
aid. 

The  inhalants  of  a  particular  part  of  a 
ftaiMk  entered,  in  the  year  1714,  into  an 
agreement  with  the  rest  of  the  pariah  to 
maintain  their  own  poor,  and  accordingly 
mamteiacrf  tkem  ever  afteneards.  From 
that  time  that  part  mu  treated  at  dblmel 


from  the  paruh.  InllS^tepmit 
were  eluuen  for  that  part; 
that  party  by  itt  dislinet  mnw,  oppeM  mi 
resisted  appeals  against  orders  of  rtmml; 
made  and  received  such  orders;  aad  anm^ 
them  orders  to  and  from  the  paruA  of  «h(l 
it  had  been  part.  In  1775,  and  afierwek 
poor-rates  reere  made  in  the  usual  form 
the  statute  of  Elizabeth,  and  mere  allewtdi^ 
the  Jasticee;  and  in  1800  a  eoiMaUt  fcrtk 
ptace  {then  called  a  vill)  was  offKiki  if 
the  Quarter  Sessions, 

Held,  that  theee  facte  did  net  that  ^ 
eeparation  from  the  original  paridi,  m  «  k 
entkte  the  place  to  obtain  a  rate  ta  ostfa 
anot/ter,  not  the  original,  pflrtfA. 

By  an  order  made  by  foar  JasticM  of  tb 
Peace  for  the  county  of  Kent,  actii^  foe 
the  upper  division  of  the  lath  of  ScraT.n 
that  county,  in  Petty  Sessions  assemUedi 
upon  information  and  complunt  nwle  span 
oath  by  Samuel  Felton  and  John  She^ri 
overseers  of  the  poor  of  the  viUorpviA 
of  Sheemess,  within  the  hundred  of  U3* 
ton,  in  the  said  dirision  and  cobb^. 
tbat  they  were  unable  to  levy  annng  tbt 
inhabitants  of  the  said  viU  or  pamh  ef 
Sheemea^'  sufficient  sums  of  imkkjt  bi 
providing  for  and  relieving,  aupportii^. 
and  maintaining  the  paupers  reitdii^  i> 
and  chargeable  to,  and  maintained  bj  mi 
at  the  expense  of  the  said  vill  or  parah 
of  Sheerneas ;  and  therefore  prayed  tint 
an  order  for  a  rate  in  aid  roiglit  be 
upon  the  churchwardens  and  ovenwuf 
the  poor  of  some  other  parish,  within  At 
said  hundred  of  Milton;  and  the  drai^ 
wardens  and  overseers  of  the  poor  of  At 
parish  of  East  Church  having  bera 
summoned  to  amwar  before  the  Jwticci, 
to  shew  cause  why  a  rate  in  aid  sfaooU  art 
be  made  upon  the  said  parish  of  Etf 
Church,  for  and  towards  the  necemiT 
support,  relief,  and  maintenuice  of  Ac 
poor  of  and  belonging  to  and  maiDtsined 
by  and  at  the  expense  of  the  said  vill « 
parish  of  Sbeeriiess ;  and  Charles  Petm, 
one  of  the  overseers  of  the  poor  of  die 
said  parish  of  East  Church  having  ap> 
peered  before  the  said  Justices,  ponsatt 
to  the  said  summons,  but  not  having 
shewn  any  sufficient  cause  why  such  isM 
in  aid  should  not  be  made,  raised,  feried, 
wd  asBwsedupoa  the  said  pwiibof  Bm^ 
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Church,  to  he  applied  according  to  the 
directiona  of  the  statute  in  that  case  made 
and  provided;  and  the  said  Justices  having 
duly  inquired  into  the  matter  contained  in 
the  said  information  and  complaint  did  find 
the  same  to  be  true ;  and  did,  therefore, 
by  the  said  order,  adjudge  l/iat  the  said 
viil  or  parish  of  Skeemets  nag  a  vUl  or 
parish  within  the  hmdred  of  MillMt  in  the 
said  dioiwm  and  county ;  and  that  the  said 
Till  or  parish  of  Sheemess  vas  also  a 
vill  or  pariah  maintaining  its  own  poor ; 
and  ftirther,  that  the  inhabitants  of  the  said 
vill  or  parish  of  Sheemess  were  not  able 
to  levy  among  themselves  sufficient  sums 
of  money  for  the  providing  for,  and  the 
necessary  relief,  support,  and  maintenance 
of  the  poor  of,  and  belonging  to,  and  main- 
tained by  and  at  the  expense  of,  the  said 
ville  or  parish  of  Sheerness ;  and  the  said 
Justices  did  thereby  further  adjudge,  that 
the  said  parish  of  East  Church  was  a  parish 
also  within  the  same  hundred,  in  the  said 
division  and  county;  and  that  the  inha* 
lutanM,  parson,  vicar,  and  occupiers  of 
land,  houses,  tithes  impropriate,  proprietors 
of  tithes  and  saleable  underwoods,  in  the 
said  parish  of  East  Church  (being  the  per- 
BOOB  liable  by  law  to  be  rated  and  assessed 
for  and  towards  the  necessary  relief,  sup- 
port, and  maintenance  of  the  poor)  were 
of  sufficient  ability  to  aid  and  assist  in  the 
relief,  support,  and  maintenance  of  the 
poor  of  and  belonging  to  and  thitherto 
maintained  by  and  at  the  expense  of  the 
■aid  vill  or  parish  of  Sheemess ;  and  the 
•aid  Justices  did  thereby  further  adjudge, 
determine,  order,  and  direct  that  .all  and 
every  the  inhabitants,  parson,  vicar,  and 
occupiers  of  lands,  houses,  tithes  impro- 
priate, proprietors  of  tithes  ai^  saleable 
underwoods,  in  the  said  parish  of  £ast 
Church,  being  the  persons  liable  by  law  to 
be  rated  and  assessed  as  aforessid,  should 
be  taxed,  rated,  and  assessed  at,  in,  and  to 
the  sum  of  100/.  for  and  towards  the  re- 
lief, support,  and  maintenance  of  the  poor  of 
and  beloi^png  to,  and  thitherto  maintained 
by  and  at  the  expense  of  the  vill  or  parish 
of  Sheerness ;  and  the  aaid  Justices  did 
thereby  tax,  rate,  and  assess  all  and  every 
Uie  said  inhabitants,  parson,  vicar,  and 
oocnpieni  of  lands,  houses,  tithes  impro- 
priate, proprietora  of  tithes  and  .sdeable 
imdetwooM  in  the  aaid  padah  of  £a«t 


Church  (being  the  persons  liable  by  law 
to  he  rated  and  assessed  as  aforesaid)  in 
the  said  sum  of  100/.  accordingly.  And 
the  said  Justices  further  ordered  and  di- 
rected the  churchwardens  and  overseers 
of  the  poor  of  the  said  parish  of  East 
Church  to  pay  or  cause  to  be  paid  to  the 
overseers  of  the  poor  of  the  said  vtll  or 
parish  of  Sheerness  the  sum  of  100/.  to 
them,  the  said  overseers  of  the  poor  of  the 
said  vill  or  parish  of  Sheemess,  to  be  applied 
for  and  towards  the  relief,  support,  and 
maintenance  of  the  potur  of  and  belonging  to 
and  maintained  by  and  at  the  expense  of 
the  said  vill  or  parish  of  Sheemess,  under 
the  directions  of  the  statute  in  that  case 
made  and  provided.  And  the  said  Justices 
did  thereby  further  order  and  direct  the 
said  churchwardens  and  overseers  of  the 
poor  of  the  said  parish  of  East  Church, 
and  they  were  thereby  authorised  and  em- 
powered to  demand,  levy,  collect,  and  re- 
ceive of,  from,  and  upon,  all  and  every  the 
inhabitants,  parson,  vicar,  and  occupiers  of 
lands,  houses,  tithes  impropriate,  proprie- 
tors of  tithes  and  saleable  underwoods  in 
the  parish  of  East  Church  (being  the  per- 
sons liable  by  law  so  to  be  rated  and 
assessed  as  aforesaid),  the  sum  of  100/.  to 
be  rated,  assessed,  levied,  and  collected 
upon,  of,  and  from  ihero,  and  every  of 
them  respectively,  by  an  equal  tax,  rate, 
and  assessment,  to  be  by  them  the  said 
churchwardens  and  overseers  of  the  poor 
of  the  aaid  parish  of  East  Church,  made 
upon  them  respectively  for  that  purpose 
rateably  and  proportionably,  and  in  an 
equal  «id  proportionate  rate  according  to 
the  respective  values  of  the  property  within 
the  said  parish  of  East  Church,  or  accord* 
ing  to  the  rentals  then  used  for  regulatiiw 
the  poor-rates  made,  levied,  and  assess^ 
within  and  for  the  aaid  paridi  of  East 
Church. 

Upon  appeal  of  the  inhabitants  of  East 
Church  against  such  order,  tlie  Justices 
in  Sessions  confirmed  the  said  order  sub- 
ject to  the  opinitm  of  this  court  on  the  fol- 
lowing 

CASE. 

The  vill  of  Sheerness,  as  it  is  called  in 
the  wrder,  consists  of  about  twenty-three 
acres  of  land,  being  part  and  parcel  <^ 
certain  pieces  or  parcels  of  land  containii^ 
about  mty  acres,  and  which  wck  pur- 
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«h9S8d  bjr  His  Majesty,  King  Charles  the 
^oond,  on  the  20th  of  November.  lG83f 
pf  Edward  Veroon,  Eiq.,  by  the  descrip-i 
tion  of  all  those  thrfe  nnd  twenty  acres  of 
{reeliold  marsh  ground  or  land,  and  those 
seventeen  acres  pf  salt  marsh,  and  beaoh 
land,  situate,  lytngi  and  being  in  the  parish 
of  Minvtert  and  the  island  of  Sheppey,  ia 
the  county  of  Kent,  cmtaining,  by  eatima^ 
tiop,  in  all,  forty  acres  or  th^vabouts,  be 
the  same  more  or  less,  being  the  lands 
whereupon  his  now  majesty  hath  erected 
and  built  his  fort  of  Sheerness,  and  whioh' 
are  now  taken  in  vrithin  the  compass  and 
jiroits  of  the  said  fort,  and  are  nnade  uae  of 
for  the  fortifiostions  thereof. 

Tbo  premises  so  purchased  and  de- 
soribed  werei  at  the  Ume  of  atich  purchase, 
an  iqtegrid  part  of  the  pariah  of  Minster  j 
and  Sh«erne»  never  was  a  parish  of  itaelf* 
In  the  year  17S0  and  1781  the  inhabitant* 
and  occupies  of  housea,  lands,  and  rate- 
able property,  within  the  fort  and  garriaon 
pf  Sheerness,  were  rated  to  the  relief  of 
the  poor  of  the  said  parish  of  Minster ;  and 
from  thence  to  the  present  time  all  houses 
and  other  rateable  property,  built  upon 
sueh  part  of  the  land  so  purchased  of  Mr. 
Vernon,  as  lies  on  the  outside  of  the  walls 
of  the  garrison  of  Sheerness,  and  which  is 
not  included  within  the  precincts  of  the 
then  dock-yard,  have  been  rated  to  tlie  re? 
lief  of  the  poor  of  the  aaid  pariah  of  Min* 
ater.  In  KiSA  there  Ware  no  houses  or 
Otkac  buildings  on  any  part  of  the  land 
pnrehased  by  Mr.  Vcmon,  except  the  fort, 
which  was  first  built  about  the  year  1670 ; 
but  about  the  year  170^  it  first  appears 
that  several  houses  were  erected  for  the 
workmen  and  ofiicersemployed  in  thedook*' 
yard  ;  and  some  time  sinee  the  year  1753 
a  line  of  houses  was  built  upon  part  of 
the  land  so  purchwud  af  Mr.  Vernon;  but 
the  land  on  which  such  bouses  stood  being 
recently  vci^nred  for  the  improvement  and 
enlargement  of  the  dock*yard,  such  latter 
houses  were  removed;  but  during  the  titaa 
those  bonses  existed  they  were  always 
rated  and  assessed  to  the  relief  of  the  pooe 
of  the  parish  of  Minster ;  and  such  rates 
were  collected  for  them.  Several  other 
bouses  built  by  and  belonging  to  the  go* 
vcmment  apon  part  of  the  land  so  pur* 
chased  of  Mr.  Vernon  are  now  inhabited 
b^r  pfflona  baloogiag  to  the  dcok^yardi 


which  also  have  been  r^ulariy  eatarsdi 
and  still  are  assessed  to  the  relief  of  the 
poor  of  the  pariib  of  Minster;  and  the 
officers  occupying  thoie  boiiaea  regnlariy 
pay  such  rates. 

About  the  year  1714  an  agreement  was 
entered  into  by  the  ofiieera  then  living  at 
the  garrison  of  Sheemeat,  and  the  clerks, 
artificera,  and  othera  euphtyed  by  the  go* 
vernmmb,  and  resident  there,  on  the  one 
side,  and  the  rest  of  the  pariahionerf 
of  Minster  on  the  other  side,  relative  to 
the  maintenance  of  the  poor  at  the  garrison 
of  Sheerness ;  aadao  arrangement  waa  thsa 
paade,  by  which  the  poor  in  Sheemesa  were 
no  longer  to  be  maintained  by  the  parish 
of  Minster,  nw  the  officers,  ^rka,  artifi* 
cars,  and  others  resident  in  Sheemou,  to 
be  assessed  to  the  relief  of  the  pow  of 
that  parish  \  and,  from  that  time  to  dw 
present,  Sheerneas  has  nHuntained  ita  own 
poor;  and  aince  the  year  175$  hta 
pealed  and  retiited  appeals  againat  ordns 
of  removal,  and  has  made  and  received 
ordere  for  the  removal  of  paupers  to  and 
from  tlie  parish  of  Minster,  and  to  and 
frona  various  other  parishes,  both  in  and 
out  of  the  county  of  Kent ;  ud  in  the  year 
1753,  separate  overseers  were,  for  the  first 
time,  appointed  for  ^eemesa,  and  have 
continued  to  be  appoioled  to  the  preaent 
time;  but  no  rate  under  43  Elia.  waa  made 
for  the  relief  of  the  poor  of  SheenKsa»  bat 
anch  poor  who  were  called  "  naval  pttov,* 
were  aupported  solely  by  the  qoarMnge 
or  dock-yard  atoppagee  of  64.  per  quarter 
out  of  the  wages  of  the  artificers,  labourefa. 
and  others  employed  by  the  Navy  Boaad, 
and  by  voluntary  cootributioaa  collected 
and  received  from  the  officers,  artifioeco, 
and  others  residing  there  and  belongiog  to 
the  navy  and  ordaance  departments  ia  the 
dock-ysrd  ;  butinorabout  theyear  1775, 
and  thenoe  to  the  present  time,  the  udm* 
hitants  of  Sheerness  have  made  and  Wviid 
rates  for  the  relief  of  their  poor  m  tfat 
usual  form  under  the  statute  of  EUsabetlhi 
under  the  direeUoa  and  allowanee  of  tikm 
Juaticea  of  the  county  ft£  Keot,  and  their 
aocounta  have  bees  rMnlarij  cixnmfaad 
and  allowed  by  the  said  laaticea. 

The  parish  of  Minster,  exclneive  af 
Sheerness,  contains  about  6,000  aoree,  and 
the  part  eidled  die  viU  of  flheanaaea,  am* 
peahenda  abont  2ft  accea.  AtthaUat— w% 
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in  ISXlt  tbepufiBb  of  Minster  contained 

1,2S8  houses,  and  7,^99  inhabitants,  and 
Sheerness  58  houses,  and  817  inhabitants, 
the  principal  part  of  whom  were  officers, 
soldiers,  artificers,  and  others  employed 
tinder  the  navy  and  ordnance  departments 
in  the  dock-yard,  and  at  the  garrisoti  or 
fort  of  Sheerness. 

There  is  only  one  parish  church  in  Min- 
ater.  and  all  marrii^^,  burial,  and  other 
nligioiM  rite*  and  ceremonicB  are  per- 
farmed  by  the  offlciating  miniater  of  the 
parish.  No  separate  contt^le,  borabokler, 
tilhingman,  or  other  peace  ofBoer,  was  ever 
appointed  for  Sheerness,  except  that,  since 
the  year  1800,  a  person  not  resident  at 
Sheerness  has  been  appointed  constable 
for  the  vill  of  Sheerness,  by  the  Court  of 
Quarter  SeBsion8,for  the  eastern  division  of 
tfaecounty  of  Kent,  dowii  to  the  year  1821. 

The  question  for  the  opinion  of  the  Court 
is,  whether  there  has  been  such  a  separa- 
tion of  the  vill  of  Sheerness  from  the 
risb  of  Minster,  for  the  maintenance  of 
own  poor,  as  to  empower  the  Justices 
to  make  an  order  fbr  a  rate  in  aid  of 
Sheerness,  upon  the  parish  of  East  Church ; 
hnd  if  the  Court  should  be  of  that  opinion, 
that  the  Justices  were  so  empowered,  then 
the  order  of  Sessions  to  be  confirmed ;  if 
not,  then  the  order  of  Sessions,  and  also 
the  order  of  the  Justices,  to  be  quashed. 

Mt.  Law,  in  support  of  the  order  of 
Sessions,  stated  that  the  principal  difficulty 
against  which  he  had  to  contend,  was  to 
shew  that  Sheemeaa  was  a  Till  in  any  way. 

Lord  TenUrden, — How  can  it  be  1 

Mr,  ZoTP,  finding  the  opinion  of  the 
Cotirt  against  his  case,  (and  in  which  opi- 
nion he  admitted  he  could  not  but  himself 
«onCur,)  did  not  press  the  case  any  farther. 

Order  of  Seuioni  qmtlitd, 

[We  have  been  favoured  with  the  fol- 
lowing note  made  by  a  learned  person 
previous  to  the  hearing  of  the  case ;  and 
we  give  it,  as  it  collects  the  authorities  on 
the  point ;  and  explains  the  reasons  why 
the  case,  in  support  of  tlie  order  of  Ses- 
cions,  cotild  not  have  been  pressed,  with 
any  diance  of  success.] 

The  difficulties  of  this  case  are — 
I.  Does  it  sufficiently  appear  that  Sheer- 
ness is  a  Till  in  fact,  or  by  reputation  ? 


tdly.  Or  that,  being  a  vill,  it  cotild  flot 
reap  the  benefit  of43£liz.?  Without  esta- 
blishing these  propositions  in  the  affirtna- 
tive ;  can  Sheerness  be  legally  separated 
from  Minster  for  the  relief,  &*c.  of  the 
poor  ? 

I.  It  Is  not  found  by  the  case  that  it  is 
a  vill  in  fkct,  or  that  it  was  so  by  reputa- 
tion in  1662,  on  the  passing  of  IS  &  14 
Car.  i ;  and,  in  order  to  obtain  a  manda-* 
nus  to  compel  Justices  to  appoint  over- 
seers, it  must  be  expressly  sworn  that  the 
place  in  question  either  is,  or  is'reputed  to 
be  a  vill :  Rex  v.  Jtt$t.  of  Bedfordshire  (I), 
Re*  V.  Jnh.  of  Standard  Hill  {i). 

II.  On  the  second  question  it  is  difficult 
to  contend  that,  on  the  statement  of  this 
Case,  Sheerness  cannot  have  the  full  beneCt 
of  43  Eliz.,  and  if  it  does  not  so  appear, 
Baslock  v.Ridgtvay  (S)  is  ad  authority,  that 
a  legal  division  for  the  relief  of  the  poo^ 
has  not  taken  place  between  Sheerness  and 
Minster. 

If  a  vill,  or  such  by  reputation,  and  it 
cannot  have  the  full  benefit  of  43  Eltz., 
then  the  want  of  a  constable  or  tithing- 
mnn,  or  church  or  ehajwl,  would  be  im- 
material, on  the  authority  of  Rex  v.  Ronton 
Jbbey  (4),  and  it  would  not  be  rateable  to 
the  adjacent  parish,  of  which  it  was  origi- 
nally a  vill :  Cro.  Car.  92,  99,  and  394. 

Review  of  case.    In  1683  the  land  id 

?uest!on  was  purchased  (31  years  after, 
3  &  1 4  Car.  2.  c.  1 2,)  being  land,  "  where- 
upon his  then  majesty  erected  and  built  his 
fort  of  Sheerness,  &:c. ;"  the  premises  are 
a  part  of  the  parish  of  Minster — Sheerness 
was  not  a  parish  of  itself— had  no  con- 
stable, &c.  church,  &c.  From  1714  the 
garrison  of  Sheerness  maintained  its  own 
poor.  In  1753  appointed  separate  over- 
seers. In  1775  made  rates  under  statute 
of  Elizabeth. 

Sheerness  has  separately  maintained  its 
poor  for  115  years,  appointed  separate 
overseers  76  years,  and  made  rates  under 
statute  Elizabeth  54  or  55  years,  when  it 
may  be  said  to  have  enjoyed  all  the  benefits 
of  the  sUtute  13  &  14  Car.  2.  and  all 

(S)  CsU.  167. 

(t)  4  Hattl.&Stlw.378. 

(3)  «  B.  &  a  496 ;  lc  SLaw J.  Hag .Caaes,139. 

(4)  t  Term  Rep.  ffOT. 
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otber  matters  relattng  to  the  poor  to  have 
been  entirely  separate  from  Minster.  The 
garrison,  however,  appears  to  have  been 
rated  in  1720-1721,  but  it  does  not  appear 
that  it  paid  rates,  and  the  agreement  is  in- 
consistent with  that  supposition. 

There  is  nothing  in  the  fact  of  being 
part  of  the  parish  of  Minster,  to  exclude 
Its  being  a  vill — a  parish  may  comprise 
many  vills:  Jacob's  Law  Diet.    Parit/t"  {5), 

It  is  immaterial  whether  it  be  parochial 
or  extra-parochial:  Rex  v.  Rvff'ord(6),  or 
that  previous  to  1753  there  never  had  been 
any  overseers  of  the  poor :  ibid. 

It  is  not  necessary  that  there  should  be 
a  constable  or  tithingmaii,  though  the  ex- 
istence of  one  for  the  vill  would  be  con- 
clusive in  favour  of  its  being  a  vill :  1 
PL  Com.  114,  in  notes. 

In  Rex  V.  Ronton  Abbey  there  was  no 
constable,  tithingman,  church,  or  chapel, 
and  only  three  bouses :  these,  indeed, 
were  found  a  vill  by  reputation ;  and 
Sheemess  has  obtained  that  name  in  a 
modem  act  of  parliament,  where  it  Is 
described  as  the  vill  of  Sheernesa.  But, 
if  necessary  to  shew  afBrraatively  and 
expressly  on  the  face  of  the  case  stated, 
that  it  was  a  Till  in  1663,  within  the 
ineaning  of  the  statutCt  or  by  reputation, 
the  fact  is  not  found,  but  the  whole  mat- 
ter is  left  to  the  judgment  of  the  Court. 
In  Rex  V.  Z)«n/uim(7),  Lord  Hardwicke 
observes,  "  that  it  is  very  hard  to  define 
what  is  a  township  or  village;  and  that  it 
must  be  left  to  the  judgment  of  the  Court 
upon  the  circumstances  of  the  case  stated. 
It  is  admitted  that  it  is  not  found  in  the, 
case,  that  the  parish  of  Minster  and  Sheer- 
neas  could  not  reap  the  benefit  of  13  Eliz. ; 
and  Buttock  v.  Rid^may{9>)  decided  that 
a  parish  cannot  be  legally  divided  for  the  re- 
lief and  maintenance  of  the  poor,  unless 
it  cannot  otherwise  have  the  benefit  of  43 
Elisabeth. 

(5)  Hi1.S3Cir.l.B.Il. 

(6)  1  Stra.51«. 

<7)  1  Bott's  P.L.  4B. 

(a)  6  B.  &  C.  496;  fl.  c  5  Uw  Jonmsl,  Mte. 
Cases,  1S9. 


3  830,     \  EEX  V.  TBB  IITHABITAKTS  Of 

May  8.  y      chsw  haoha. 

Poor  Lam — StUlemetU  by  Eatate. 

A  residence  on  an  estate  at  vrill^  of  leu 
tlian  lot,  a  year,  is  not  si^ient  to  confer  a 
uttlemeiU. 

Two  Justices,  by  order,  removed  James 
Naish,  and  Joannah  his  wife,  from  the 
parish  of  Ubley,  to  the  parish  of  Chew 
Magna,  both  in  Somersetshire;  TbeSesnoos 
confirmed  the  order,  subject  to  the  follow- 
ing case  for  tlie  opinion  o£  this  Court. 

CASE. 

William  Bath,  about  1795,  being  seised 
in.  fee  of  a -close  of  land  in  the  parish  of 
Ubley,  gave  a  small  piece  thereof  by  partj 
to  his  nephew,  James  Naish,  the  pauper, 
whereon  to  build  a  cottage.  Naish,  who 
had  no  settlement  in  Ubley,  took  posses- 
sion  of  the  spot,  and  built  his  cottage,  and 
inhabited  it  with  his  family.  In  Uctobcr 
ISOO,  while  he  so  resided  in  Ubley,  his 
wife  and  children  became  ill,  she  applied  to 
the  overseers  of  that  parish  for  relief,  and 
received  the  same,  and  on  their  complaint 
an  o^der  for  the  removal  of  Naish,  his  wife, 
and  three  children,  to  the  parish  of  Cliew 
Magna,  was  made  by  two  Justices  of  die 
Peace,  and  Naish  was  under  that  order  re- 
moved, and  delivered  to  the  overseers  of 
Chew  Magna,  who  relieved  Naish  from 
time  to  time.  Naish  slept  in  that  parish 
for  one  night  only,  and  the  next  day  re- 
turned to  tiie  cottage  in  Ubley,  from  whence 
neither  the  wife  nor  children,  on  account  of 
their  illness,  had  been  removed.  Naish 
continued  to  reside  there  till  about  1810, 
when  Bath  told  him  that  he  had  sold  the 
ground  to  one  Carpenter,  and  asked  Naish 
to  give  him  free  possession,  and  to  sell  him 
his  right.  Naish  was  unwilling  to  do  so ;  but 
before  Naish  said  anything,  Bath  proposed 
that  Naish  should  receive  for  giving  such 
possession,  and  should  take  away  the  ma- 
terials of  the  cottage.  Naish  never  paid 
Bath  any  acknowledgment.  Bath  paid  the 
3/.  to  Naish,  and  Naish  pulled  down  the  cot- 
tage, carried  away  the  materials,  and  de- 
livered possession  to  Carpenter.  No  writ- 
ings passed  on  the  occasion. 
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Mr.  Jeremy,  in  support  of  the  order  of 
Seaiions,  was  stopped  by  the  Court. 

Mr,  Rogers  and  Mr.  Erie,  contrlL — The 
pauper  bm  an  estate  at  will ;  and  that  is 
sufficient  to  confer  a  settlement :  Cranlejf 
T.  St,  Mary,  ChtUdford^l), 

[Mr.  Justice  Bayley. — That  was  the  case 
of  renting  a  tenement  of  the  value  of  10/. 
a  year.] 

But  here  the  possession  of  the  tenant  at 
will  was  the  possession  of  the  donor ;  and 
the  right  of  the  tenant  at  will  was  admitted 
by  the  donor  aakhig  him  to  sell  his  right. 

Lord  Tenterden, — According  to  your  ar- 
gument he  was  irremovable  at  the  end  of 
the  first  3reai>-^ret  he  was  removed ;  and  tite 
order  was  nnappealed  froni.  There  is  no 
case  shewing  that  a  residence  on  an  estate 
at  will  of  a  value  less  than  10/.  a  year  can 
eonler  a  settlement.  All  the  cases  on  this 
subject,  are  cases,  where  there  has  been  an 
adverse  possession  of  twenty  years. 

Order  qf  &»h»u  confirmed. 


\B$0.     "}  BEX  t).  THE  IMHABrrAHTS  OF 
May  8.    ^  EDINOALE, 

Poor  Laws — /Settlemenl — De/ectivelCon- 
tract  of  jlpprentiees^. 

A  ttutor,  on  a  treeUy  for  taking  a  lad 
into  kissermce,  smd  he  would  not  take  Attn  ae 
an  amtrentke,  Aecouse^i/'  he  did  he  should 
cffend  the  farmers  ;  he  would  take  him  on  oh 
KOVxaizvT  for  four  years;  andtermswere 
ajiehvards  agreed,  upon  simUar  to  those  ge- 
nerally agreed  on  in  cases  if  apprenticeslttp ; 
but  the  name  "  apprentice"  was  never  used. 
The  Sessions  held  this  to  he  an  imperfect 
contract  of  apprenticeship;  and  the  Court 
held  that  they  were  right ;  the  substance  of 
the  coiUract  being  the  proper  guide,  and  not 
the  mere  name  which  the  parties,  from  inter- 
ested motives,  might  choose  to  give  to  the 
transaetim* 

Two  Justices,  by  order,  removed  Henry 
Brown,  his  wife  and  children,  from  tlie 
township  of  Edingale,  in  the  county  of 
Stafibrd,  to  the  township  of  Clifton  and 
Haunton  in  the  same  county. 

(1)  1  Stra.  502. 
SopPL.  1830. 


The  Sessions  on  appeal  quashed  the  order, 
subject  to  the  opnbn  of  this  Court  upon  the 
following 

CASE. 

The  pauper,  Henry  Brown,  before  the 
deadi  of  his  father,  wuch  took  place  about 
tbir^  years  ago,  when  the  pauper  was  ten 
or  eleven  years  of  age,  had  used  to  work 
with  his  father  at  Us  trade  of  a  tailor. 
After  tlie  deatli  of  his  father,  he  was  put  by 
his  mother  from  time  to  time  to  work  with 
other  uilors,  who  paid  him  for  the  work  he 
did.  At  the  age  of  fourteen,  he  went  to 
live  with  John  Tricktebank,  a  tailor,  resid- 
ing in  the  township  of  Cliflon  and  Haunton 
under  an  agreement,  the  circumstances  of 
which  were  as  follows  : — The  pauper  first 
saw  Tricklebank  when  be  went  over  to  his 
shop  on  an  errand  for  a  suit  of  black. 
Tricklebank  said,  the  pauper  was  just  such 
a  one  as  he  wanted ;  he  tnouglit  he  would 
suit  him.  The  pauper  said  his  mother 
would  like  to  make  him  an  apprentice. — 
Tricklebank  said  he  would  not  take  him 
apprentice,  because  if  he  did  he  should  of- 
fend the  &rmers;  he  would  take  htm  on 
agreement  for  four  years.  A  week  af^er 
this,  Thornton  (the  pauper's  father-in-law) 
and  the  pauper  went  over  again  to  Trickle- 
bank, and  Thornton  agreea  with  him  that 
the  pauper  should  serve  him  four  years. 
He  was  to  go  to  him  to  learn  his  trade — to 
have  meat,  drink,  washing  and  lodging,  the 
whole  time — to  receive  no  money  for  the  first 
two  years,  but  is,  6d*  a  week  for  the  last 
two  years.  Itwassaid,atthetimetheagree- 
roent  was  made,  that  the  pauper  waft  to  go 
to  him  to  learn  his  trade.  When  the  pauper 
had  lived  with  Tricklebank  under  this 
a^eement  about  a  year  and  eight  weeks, 
his  father-in-law  having  neglected  to  supply 
him  with  clothes,  Tricklebank  agreed  with 
the  pauper  to  give  him  Is.  6d.  a  week  from 
that  time  for  the  remainder  of  the  term,  in* 
stead  of  is.  id.  a  week  for  the  last  two 
years.  In  the  third  year,  the  pauper, 
having  quarrelled  with  his  master,  ran  away, 
and  went  to  his  mother's  at  Tamworth, 
upon  which  be  was  taken  by  Tricklebank 
before  a  Magistrate,  who  made  him  return 
to  his  master,  with  whom  he  continued  to 
live  until  the  expiration  of  the  four  years, 
and  remained  four  days  over  to  make  up 
the  lost  time.  During  the  whole  of  the 
time  that  he  thus  liv^  with  Tricklebank, 
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be  worked  at  his  trade  of  a  t«lor,  and  did 
nothing  else.  He  slept  io  the  towB^p  of 
Chfton  and  Haunton  during  all  the  tnae. 

Mr.  WhaUUy,  in  support  of  the  order  of 
Seuions. — This  was  a  defective  contract 
of  apprenticeship,  and  not  a  contract  of 
hiring  and  service.  The  case  of  R€s  r. 
Liitle  BoUoniX)  will  be  cited  on  the  other 
side,  although  it  has  been  treated  upon 
many  occasions  as  a  case  of  no  authority. 
The  cases  of  Rtx  v.  Su  Margaret's,  Kingt 
Zyn»(S),  and  Rex  v.  Comtip\  axe  tin- 
distinguishid)le  from  the  presenL 

.[Here  the  Court  8to|q[>ed  himt  and  called 
upon] 

Afr.  Campbell,  Mr,  ShuU,  and  Mr, 
M*Mahm%  cootr&,  who  endeavoured  to  dis- 
Unguisb  the  ease  fromiSexv.  St.  Margaret's, 
King's  L^n,  and  Rex  v.  Combe ;  as  here» 
they  contended,  apprenticeship  was  not  in- 
tended. They  contended,  the  case  was 
iimilar  to  Rex  v.  Burbach  (4). 

Zord  Tenlerden. — Whether  this  be  con- 
sidered a  qneatira  of  fteti  of  a  question 
of  law,  I  think  the  Sessions  were  right  in 
their  judgneat.  The  substance  of  the  eon- 
tract  is  10  be  the  guide ;  and  not  the  mere 
name  which  the  parties,  from  interested 
motives,  may  choose  to  give  to  the  trans- 
action. Here,  the  master  had  a  good  rea- 
son for  avoiding  the  name  of  apprentice- 
ship ;  but  no  one,  I  think,  can  entertain  a 
doubt  that  apprenticeship  was  intended.  Z 
cannot  distinguish  the  case  from  the  casca 
of  Rex  V.  St.  Mvgarei't,  Stag**  Zymi,  »d 
Rex  T.  Cimbe. 

Mr,  Justice  Bayley. — I  am  of  the  sune 
«pinion;  and  I  think  it  is  very  desirable  for 
the  Sesrions  to  take  iht  snbatBoee  of  tha 
contract  as  their  guide,  and  not  to  encoun^ 
nice  distinctioni  upon  the  mere  fomk 

The  other  Judges  oMcurred. 

Onkr  <^  SesuoM  w^imed, 
[See  Rex  v.  Ttptou,  ante,  p.  52;  Mag.  Cum.] 

(1)  CiU.  S67. 

(S)  6B.&C.97;  s.cSLawJ.HM.  CaMS,18. 
(3)  8B.  &  C.  Bt;  s.cfllC  &  R.  SO;  6 Lav 
Joan.  Ifaff.  Cases,  105. 
(4>  l]£Ml.&8dw.S70. 


1830.  \  TU  KnO  «.  THl  TMVkMxmxn 
May  IS.  5  oruFtOHWAT. 

Poor  Lawt~~Cert^^^  of  SeUlauiO— 

Presumption. 

Where  a  certificate  morfy  ysnrt 
old  appeared  to  have  been  signed  not  by  a 
minority  oj  the  parish  tjfieera  for  the  time 
bemg,  and  the  Sessions  held  it  to  be  woid,  tie 
Court  nmdd  not  support  the  certyioMte  bg 
prtsumn^  «  supposed  state  ^  fact*  mhieh 
were  put  m  eupport  qf  the  eertykate,  biU  the 
exv^ence  much  fiuts  em  higUf  im^re 
bable,  and  was  wpngnant  to  the  other  esta- 
bUskedfaets  m  tk$  case. 

Two  J ustices,  by  order,  removed  ThoauM 
Woodman,  Mar^a  his  wife,  and  their 
four  childrea,  from  the  parish  of  Upton 
Gray  to  the  parish  of  Bishop's  Widihan  in 
die  coaiuy  of  Southampton.  The  Sessions, 
on  aj^fieai,  quashed  the  order»  sulject  to  die 
opinion  of  the  Court  on  the  foUowing 

CASH 

A  certificate  waa  produced  by  the  re- 
spondents from  the  pariah  chest  of  thdr 
parish,  signed  by  two  cliurchwardeos  and 
two  overseers  of  the  parish  of  Bishop's 
Waltham,  dated  the  16th  day  of  April  1748, 
by  which  it  was  acknowledged  to  the  fbrmn 
parish,  that  Peter  Woodman,  the  great- 
grandfather of  the  pauper,  was  Legally 
settled  in  the  latter  pariah. 

The  certi6cate  had  never  been  dis- 
charged so  far  aa  it  r^arda  the  pmfoe, 
Oa  &e  part  of  the  appelluits  it  was  proved, 
from  the  pariah  booka  of  the  pwiih  of 
Biah(^'B  Waltham,  that,  on  the  S7th  day  of 
May  1747,  Gto  overseen  were  ^mnlid 
for  the  said  pariah;  their  names  wot 
Harris,  Edney,  Vernon,  Stares  and  Cow- 
dery  ;  of  whom  Harris  and  Cowdery  «^ 
ed  the  above  cntificate,  dated  the  I6th  oC 
April  1748. 

'  In  an  indenture  of  pariah  a|^»atticeshipi 
dated  the  S4th  of  October  1747,  it  waa  re- 
cited, that  at  that  time  the  said  five  persons 
viz.  Hants,  Edney.  Vernon,  Starea  and 
Cowdery  were  overseers;  and  that  at  the 
same  time  four  persons  named  Horacr, 
Baiefbot,  Hellyer  and  Wateridge  (of  whom 
Homer  and  Wateridge  signed  dia  above 
certificate)  were  churchwardeta  of  the  pe- 
rish of  Bishop's  Wahham. 
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It  was  also  proved  on  the  part  of  the 
•ppeVanta,  from  the  parish  books,  that  a 
choroh  rate  fbr  the  mid  pariah  for  the  year 
1747,  was  signed  on  the  8th  of  May  1748, 
itf  ftnr  dmrahwardens,  whose  names  were 
-there  stated  to  have  been  Homeri  Bare- 
fbotf  Hellyer  and  Wateridge. 

It  was  ako  proved,  on  the  same  part, 
from  the  same  books,  that  on  the  6th  of 
July  1T48,  five  oTerseera  were  again  ap* 
pointed  for  the  said  parish,  whose  names 
were  there  stated  to  have  been  Lacy,  Par- 
ker, Trodd,  Edney,  and  Suet. 

It  appeared  also  by  the  said  parish  books, 
«hat  from  the  vear  I68S  to  1829,  four 
churchwardens  bad  been  regularly  chosen 
evety  year  for  the  said  parish.  By  the 
proper  visitation  books  for  1746|  it  was 
proved  that  four  cfatirdiwardena  were  sworn 
in  for  the  said  pwrish  of  Bishm's  Waltham 
for  the  year  ensuing  the  date  of  audi  swear- 
ing in.  The  visitation  books  for  the  year 
1747  were  lost.  By  the  visitation  books 
for  1748,  it  was  proved,  that,  on  the  19th 
of  iSeptember  1748,  four  churchwardens 
were  sworn  In  for  the  said  parish  for  the 
year  ensuing  that  date. 

By  the  same  books,  it  appeared  that  in 
twelve  or  thirteen  different  years,  between 
the  years  1683  and  18S9,  four  churchwar- 
dens had  not  been  sworn  in  for  the  said 
pariah;  but  that  in  those  instances  less 
than'fonr  had  been  sworn  in. 

It  was  contended  on  the  part  of  the  ap- 
p6lbnt  parish,  that,  under  the  circamstances 
above  stated,  the  certiBcate  granted  by  the 
appellant  parish  was  bad,  it  having  been 
tidied  twt»  out  of  five  persons  whose  sp- 
poiotment  -as  overseers  was  void  as  to  all, 
and  on  the  ground  that  the  majority  of  the 
parish  officers  had  not  signed  it. 

On  the  part  of  the  respondent  parish  it 
was  contended,  that,  after  so  long  a  period 
(being  more  than  eigh^  years),  any  possible 
ease  by  which  the  certificate  might  be  sup- 
ported ought  to  be  presumed.  Hence,  as  tt 
ili»ht  be  presumed,  eitbw  that  a  new  and 
viHd  appointment  of  Cewdery  and  Harris 
u  overseen  had  hem  made  finr  die  appel- 
lant parish  in  the  imerrd  between  the  S4th 
of  October  1 747  (when  H  is  recited  aa  above 
that  there  were  five  overseers)  and  the  date 
of  tiw  certificate,  IftA  of  April  1748  ;  or 
that  at  that  date  tliere  were  not  four  church> 
wardens  sworn  in — in  either  of  which  cases 


the  certificate  would  be  signed  by  a  majority 
of  the  parish  officers,  sudi  presumption 
diould  now  be  made. 

Mr*  iWter,  in  support  of  the  order  of 
SessuHis.1 — The  odier  dde  relv  upon  the 
case  of  Rex  v.  Wkitchtnh{\\  and  the 
cases  therein  cited,  as  shewing  that  at  this 
distance  of  time,  the  Sessions  ought  to  have 
presumed  that  a  new  and  valid  appointment 
was  made  between  the  24th  of  October  1 747, 
and  1 6th  of  A  pril  1 748,  the  date  of  the  certi- 
ficate ;  or  that  at  that  date  four  church- 
wardens had  not  been  sworn  in.  But  there 
is  no  reason  in  this  case  to  warrant  the  pre- 
sumption. Here  he  was  stopped  by  the 
Court,  who  called  upon — 

Jiff.  Dampier  itnd  Sir  Qeorge  Qretf, 
eontrft.— The  case  of  Rex  v.  ^ifcAurcA 
is  an  authority  to  warrant  the  Court  tn 
presuming  In  favour  of  so  ancient  a  docu- 
ment, especially  against  those  who  stand 
upon  the  same  footing  as  the  parties  who 
gave  the  document  as  a  valid  one.  The 
Court  will  even  presume  in  some  cases  the 
existence  of  records  in  furtherance  of  the 
right  and  justice  of  a  case.  In  HiUary  v, 
frailer  (i).  Sir  William  Grant,  then  Master 
of  the  Rolls,  thus  expressed  himself: — 

Presumptions  do  not  always  proceed  on  a 
belief  that  the  thing  presumed  has  actually 
taken  place."  Grants  are  frequently  pre- 
sumed, as  Lord  Mansfield  says,  Eldrvige  r. 
Knott  (3),  merely  "  for  the  purpose  andfronk 
a  principle  of  quieting  the  possession.** 

It  is  within  possibility  that  the  reappoint- 
ment, as  suggested  in  tlie  present  case,  was 
made,  or  that,  as  suggested, only  two  church- 
wardens had  been  sworn  in  at  the  time. 
The  case  of  Rex  v.  Catesby  (4),  (especially 
the  observation  of  Mr.  Justice  Holroyd  in 
that  case,)  is  also  an  authority  in  favour  of 
such  a  presumption. 

Mr.  Jtutiee  Bayley. — I  think  this  is  an 
attempt  to  carry  the  cases  of  Rex  v.  Whit- 
ckwek  and  Rex  v.  Cateiby  to  a  most  un- 
reasonable extent.  In  Rex  v.  fyhitchurch, 
a  certificate  of  settlement  had  been  granted 
to  a  pauper  and  his  family  in  the  year  1758, 

(1)  7  B.&C.573;a.c.l  M.&I1.47S;  6  Uir  J. 
Mag.  Curt.  39. 
(t)  it  Vetey,  t5t. 
(5)  Cowp.2l5. 

(4)  SB.6t  C.  81«i  S.C.4D.&K.434. 
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by  persons  who  were  therein  described  to 
be  churchwardens  and  overseers  of  the 
parish  of  Bourne,  and  was  signed  by  one 
churchwarden  and  two  overseers ;  and  it 
wu  proved  that  the  churchwardens  were 
usually  sworn  into  office  at  the  time  of  the 
year  subsequent  to  the  date  of  the  certifi- 
cate, though  nominated  before,  but  that 
the  parish  of  Bourne  had  acknowledged  the 
validity  of  the  certificate,  by  frequently 
relieving  the  pauper's  family,  residing  under 
it  in  another  parish,  between  1758  and 
1827;  and  the  Court,  under  those  circum- 
stances,  decided  that  the  churchwarden 
might  fairly  be  presumed  to  have  been 
sworn  at  the  time  of  his  nomination  as  well 
as  at  the  usual  time  of  swearing  into  ,  office, 
althongh  the  traces  of  his  bemg  so  sworn 
in,  mi^t  have  been  lost.  Then,  there  is  the 
case  of  Tke  King  v.  Catethy^  There,  a 
parish  certificate  purported  to  be  granted 
in  1761  by  Goodman,  the  only  church- 
warden, and  Webb  the  only  overseer  of  the 
parish  of  Catesby ;  and  the  Court  held,  that, 
at  such  a  distance  of  time,  it  might  be  in- 
tended in  favour  of  such  an  instrument, 
that  there  was  a  custom  in  the  parish  by 
which  there  was  but  one  churchwarden, 
and  that  there  might  in  point  of  fact  have 
been  two  overseers  originally  appointed, 
but  that  one  of  them  bad  died,  and  that 
the  certificate  had  been  granted  before  the 
vacancy  in  the  office  was  filled  up.  The 
Sessions  in  that  case  presumed  a  state  of 
things  in  fiivour  of  the  certificate;  and  the 
Court  held,  that  there  were  premises  suf- 
ficient to  warrant  the  |wesumption.  Here, 
we  are  called  upon  to  say  that  the  Sessions 
ought  to  have  presumed  that  a  state  of 
facts  existed  which  would  support  the  cer- 
tificate; and  this  we  are  desired  to  do 
whether  we  believe  the  facts  really  did  exist 
or  not.  To  induce  us  to  do  this,  a  dictum 
of  Sir  William  Grant  has  been  cited,  wherein 
lie  is  represented  to  have  said,  Uiat  pre- 
sumptions did  not  always  proceed  on  a  be- 
lief that  the  thing  presumed  has  actually 
taken  place.  If  he  did  so  express  himself 
I  can  onl^  say  that  I  shall  never  agree  to 
the  doctrme,  at  least  so  fiu  as  to  pmume 
that  which  I  belien  not  to  have  been  the 
fact ;  nor  shall  I  ever  direct  a  jury  so  to 
presume.  Here  the  facts  we  are  called 
upon  to  presume  are  highly  improbidile  in 
tnenuelves,  and  are  repugnant  to  the  other 


facts  which  existed  about  the  tiipe  in  ques- 
tion. If  we  are  to  suppose  that  the  parish 
discovered  tlie  error  in  their  practice,  as  to 
the  number  of  overseers,  between  October 
1747,  and  April  1748,  we  most  suf^oie 
that  Uiey  returned  to  thmr  erroneous  prac- 
tice in  the  fi>Ilowing  July.  There  is  nothing 
in  the  case  to  warrant  any  presumption  ne- 
cessary to  give  validity  to  this  certificate ; 
still  less  should  we  say  that  the  Sessions 
fMtghi  to  have  drawn  such  a  presumption. 

Mr,  Juttice  LittlaltUe  concurred. 

Mr.  Justice  Parke. — I  am  of  the  same 
opinion,  though  I  do  not  dissent  frmn  the 
doctrine  of  the  late  Master  of  the  Rolls,  ■ 
cases  affecting  the  right  of  (woperty. 

OaUr  ^  Seeeiam  eemfawei. 


18S0.     )  TBS  KIKO  0.  THS  mHABItAlin 

May  8.  y     or  st.  amskkw  tbb  lbss. 

Poor  Lamt— Tenement— Toll  Hotue, 

1.  A  gate-keeper,  or  toU'kMperf  or  rpler 
of  the  tolls,  resitting  tn  the  toU-AoMse,  it  frt- 
vented  by  the  54  Geo.S.  c.  170.  «.  5.  from 
thereby  gaining  a  tettlenunt,  altkougk  tie 
annual  value  cf  the  house  may  exceed  lOL 
a  year. 

i.  And  semble,  ihtU  the  renting  of  a 
house  and  land  with  an  incorjaoreal  Acnma- 
ment  ( or  other  svi^ect-matter  iM  fteag 
house  and  land),  at  an  entire  rent,  is  auy' 
Jieient/or  the  purpose  qf  a  s^Umaii  mnier 
6  Geo,  4.  c.  57. 

Two  Justiras,  by  order,  removed  Hewf 

Unwin,  his  wife  and  children,  from  the 
parish  of  St.  Andrew  the  Less,  in  the  town 
of  Cambridge,  to  the  parish  of  Pen  Dittoo,in 
the  county  of  Cambridge.  The  Sessiom^ 
on  appeal,  quashed  the  order,  subject  to  the 
opinion  of  the  Court  on  the  ibllowing 

CASE. 

The  conservators  of  the  river  Cam,  act- 
ing under  the  authori^  of  an  aa  ^  par- 
liunent  passed  m  the  first  yew  of  the  ran 
of  Queen  Anne,  intituled,  "  An  act  nr 
making  the  river  Cham,  aliaa  Grant,  in  die 
county  of  Cambridge  man  navigable  firoa 
Clayluthe  Ferry  to  the  Queen's  Mill,  in  the 
University  and  town  of  Cambridge,"  and 
of  another  act  pused  in  the  fiAy-aeoood 
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year  of  the  reign  of  King  George  the  Third, 
intituled*  "  An  Act  for  extending  and 
amending  an  act  of  Queen  Anne  for  making 
the  river  Cham  more  navigable  from  Clay- 
hithe  Ferry  to  the  Queen's  Mill,  in  the 
county  of  Cambridge,"  are  empowered  by 
the  latter  of  the  said  acts  to  let  to  form  the 
tolls,  dutida,  and  rates  by  the  said  acts  made 
payable  or  any  part  or  parts  thereof,  and 
also  the  messuages^  building|8,  yards,  gar- 
dens,  and  premises  belongii^,  or  which 
shall  belong,  to  the  said  conservators.  In 
pursuance  of  this  power,  the  said  conserva- 
tors, on  the  14th  of  June  1825,  duly  demised 
and  let  to  farm,  unto  one  Thomas  Nutter, 
common  brewer,  for  the  term  of  three  years, 
all  those  the  tolls,  duties,  and  rates,  which, 
by  virtue  of  the  said  acts,  or  one  of  them, 
and  the  orders  of  the  conservators  of  the 
said  river,  were  then  payable  at  Baitsbite 
Sluice  on  the  same  river,  and  which  tolls, 
duties,  and  rates,  are  specified  in  the  first 
schedule  thereunder  written ;  and  all  and 
singular  the  powers  and  authorities  by  the 
said  acts,  and  each  of  them,  created  and 
given  for  eoUecUng  and  recovering  the  sam^ 
und  also  the  messuage,  sluice-houae  or  te- 
nement, outbuildings,  yards,  and  gardens, 
belonging  to  the  said  sluice,  together  with 
the  use  of  tlie  several  fixtures  and  efiects 
then  remaining  and  being  in,  upon,  or 
about  the  said  messuage,  sluice-house,  Sec, 
and  which  are  specified  in  the  second  sche- 
dule thereunder  written,  at  the  rent  of  66L 
14t.  a  year;  and  the  said  Thomas  Nutter 
did  thereby  covenant  at  his  own  eosts  to 
pay  and  bear  all  taxes,  rates,  assessments, 
diaraes,  and  impositions  whatsoever,  as 
fliiomid  or  might  be  charged  np<m  the  said 
thereby  demised  premises,  on  die  oecu- 
per  or  occupiers,  owner  or  owners  thereof, 
in  respect  of  the  same  by  authority  of  par- 
liament or  otherwise  howsoever,  for  or  by 
reason  or  in  consequence  of  the  sluice- 
house  being  used  and  kept  open  as  a  public- 
house  ;  and  the  conservators  did  covenant  at 
their  own  costs  to  pay  and  bear  all  taxes, 
rates,  assessments,  and  impositions  what- 
soever, upon  the  said  thereby  demised  pre- 
mises, by  authority  of  parliament  or  other- 
wise howsoever,  save,  aad  except  those 
taxes,  rates,  assessments,  charges,  and  im- 
poeitioos  wUch  shotild  or  might  be  charged 
oa  the  said  thereby  demised  premises,  or  aa 
the  occD^er  or  occupiers,  owner  or  ownen 


of  the  flame,  in  respect  thereof,  by  reason  or 
in  consequence  of  the  said  sluice-house 
being  used  or  kept  open  as  a  public<hou8e. 
The  said  Thomas  Nutter  aflerwards  en- 
tered into  an  agreement  in  writing  with  the 
said  Henry  Unwin,  dated  6th  of  February 
1826,  whereby  it  was  agreed  between  them 
as  follows : — '*  Thomas  Nutter,  having  hired 
Baitsbite  Sluice  and  the  tolls  thereof  of  the 
conservators  of  the  river  Cham,  for  three 
years,  from  Midsummer  last,  hereby  agrees 
to  let  the  same  to  the  said  Henry  Unwin, 
and  the  said  Henry  Unwin  hereby  agrees  to 
hire  the  same  of  Thomas  Nutter,  fi-om  this 
day,  for  and  during  the  remainder  of  the 
three  years,  at  the  annual  rent  of  4S/., 
payable  half-yearly,  (but  the  said  Henry 
Unwin  to  be  allowed  to  receive  from  the 
conservators  the  annual  salary  of  10/.  for 
looking  afler  the  sluice  and  water);  the 
rates  and  taxes  to  be  paid'  by  the  aaid 
Henry  Unwin."  The  agreement  also^sti^ 
pulated  that  the  said  Henry  Unwin  should 
buy  all  the  beer  and  liquors  which  he  might 
use  or  sell  at  the  said  ahiice  of  the  said 
Thomas  Nutter,  under  a  penalty.  Baitsbite 
Slw'ce  is  part  of  the  line  of  navigation 
imder  the  controul  of  the  aforesaid  conser- 
vators, and  is  situate  between  Clayhithe 
Ferry  and  the  Queen's  Mill.  The  said 
Henry  Unwin,  under  this  agreement,entered 
upon  all  the  premises  so  demised  by  the 
conservators  to  the  said  Thomas  Nutter ;  be 
occupied  them  &r  upwards  of  a  year, 
and  paid  a  year's  rent  for  the  same.  It 
was  proved,  that  the  said  messuage  and 
premises  had  always  been  used  aa  a  public- 
house,  aa  well  aa  for  the  cidlection  of  die 
tolls  beloiwiiw  to  the  conservators,  and 
consisted  of  a  dwelling-house,  garden,  pad- 
dock, and  stable,  and  were  worth  iSl.  per 
year,  if  let  aa  a  public-house,  withont  the 
said  tolls,  duties,  and  rates  ;  but  only  4{. 
a  year  if  not  let  as  a  public-house.  It  was 
also  proved,  that  the  said  Henry  Unwin 
was  rated  to  the  parish  of  Fen  Ditton  for 
the  same,  aa  for  a  "  public-house  and  gar- 
den, at  a  rental  of  4/.  IOj.  a  year,"  and  no 
more,  but  was  tiot  rated  for  the  said  tolls, 
duties  or  rates,  but  that  it  is  usual  in  Fen 
Ditton  to  assess  property  much  below  the 
rack-rent.  It  was  uso  proved,  that  the 
hoose  in  question  had  no  sign  or  name  ex- 
cept the  Baitsbite  Sloice-hoose,  and  had  no 
si^ ;  that  there  was  no  high  loadconnect- 
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ing  it  with  the  village  of  Fen  Ditton,  and 
that  the  towing-path  is  the  only  road  pasa- 
ingbyit.  If tlieCourtof King's BcaoliBhall 
be  of  opinion,  that  the  said  Henry  Unwln, 
by  such  ktriog  and  ocettpation,  gained  a  set' 
tlement  in  the  parish  of  Fen  Ditton*  dm 
the  aaid  order  of  Seaaiona  ia  to  be  qnadied. 

on  Ae  contrary,  the  Covrt  of  King's 
Bench  beofopbuon  dutnoandisettlemeBt 
waa  gained,  then  the  aud  order  €(  Semkm 
is  to  be  confirmed." 

Mr.  Oummgt  ia  support  of  the  order  of 
Sesaiooa. — The  cases  of  Rex  t.  DemJngh 
(l)aQd  Rtx  V.  North  Du§dd{t\  -which 
■nay  be  relied  on  by  ^  other  side,  are 
distinguishable.  The  54th  Geo.  S.  c.  170. 
a.  S.  provides,  that  '*  no  gatekeeper  or  toll- 
keeper  of  any  tnmpike-road,  or  navigatioo, 
or  person  rentii^  tolb  and  residing  in 
any  toll-house  of  any  tumpika-road,  or  na* 
vwation,  shall  thereby  gain  any  eeulament." 
There  was  a  aimikr  provision  inJS  Geo.  8. 
0. 84,  upon  whioh  Ibe  case  of  Btx  v.  Am* 
Ingh  was  decided.  But*  in  that  ease,  the 
pauper  acquired  a  settlnnent  by  rentir^  a 
tenement  distinct  from  the  toll-house.  Jn 
Rex  r.  North  Dtigieldt  the  principal  discus- 
sion was  upon  the  question,  whether  the  tolls 
had  passed,  there  being  no  deed ;  and  there 
is  a  dictum  of  Lord  Elleoboroagfa,  that  the 
residence  in  the  toll>house,  if  it  had  been 
of  sufficient  value,  might  have  answered 
the  purpose  of  a  settlment ;  but  the  stat. 
of  18  Geo.  3.  waa  not  then  adverted  to. 
The  tenna  of  the  atatnle  are  clear. 

[Mr.  Jwtliee  Awi9.-«Indepeiident  of 
the  question  upon  »e  54th  Geo.  8, 1  donfat 
whetfier  this  would  confer  a  settlement 
under  the  6  Geo.  4.  c.  57,  Here  the  sub- 
ject of  the  renting  is,  the  house,  the  land, 
and  the  tolb ;  and  for  tbis,.one  entire  rentu 
to  be  paid.] 

Mr.  AldersoK,  contrd. — The  tolls  were 
not  the  subject  of  the  demise  to  the  pau- 
per. 

{The  Cbar«.— We  think  otherwise.] 
Then,  the  meuiogof  the  act  54  Geo.  3. 
c  170.  s.  5,  turns  npan  the  word  thereby." 
The  oliject  of  the  legislalnre  was  to  pre- 
vent a  residence  in  a  house  of  small  vdne 
conferiing  a  setdemcnt  by  means  of  Ae 
collection  of  tolb  to  a  large  amount.   The . 

<1)  5  Eut,  533. 

(t)  3Maal.&aelw.  347. 


Court  can  aj^rtion  the  vdoe.  Lari  & 
lenboroMgb  was  of  tins  opinim  ia  ibe  cw 

[Jtfr.  JumAk  Btgitif^l  thuk  aot] 

Lard  Tcnierdm. — I  think  do  setdosnt 
was  gained  by  thu  rcMdoice.  Tbe  peira 
eomea  witlun  both  paru  of  the  5th  duii 
of  the  54  Geo.  8.  c  170,  for  he  natca  lb 
tolb,  and  resided  in  the  toU-hoase.  Itlsk 
we  cannot  inquire  into  tbe  valae  of  the  nl« 
house,  for  the  purpose  of  seebg  wbdbi 
the  v^ue  is  sufficient  to  coofer  «  tetdi- 
ment ;  for  I  think  tlie  vadae  ii  inaf 
teriiJ,  conaiderii^  die  express  waids  sf  lb 
BtatMte. 

Tbe  adier  Judges  concurred. 

Order  ^iS^sstsai  MyM. 


1880.    )  . 
Ma^8.  i         e.  mi  jfMioHT. 

Httwiert  aitd  PedUut, 

Where  a  penon  went  from  tam  to  Ms 
toUeiiing  order*  for  tea,  bmt  had  notmy  M 
vUh  him  on  those  occasions!  obtaiiuioritn; 
and  qftenrard*  delivered  the  tea  $a  oriati: 
Held,  thai  thi$  weu  *ot  an  "  expotmg  lo  lak' 
so  as  to  render  Aim  Uable  to  the  fenaUi/  imiir 
the  Hamhers  and  J*tdlars  Act,  50  0*8. 
e.  41. 

Ivie  M*Knight  was  ctmvicted  by  tn 
Jnstiees  of  the  Peaea  for  the  conntjrof 
Woreester,  of  having,  aa  a  hawker  im 
trading  person  going  from  town  to  tMH 
and  to  other  men's  bouses,  on  die  ^  « 
April  1&29,  at  Cmdley,  in  tbe  ssidcoa?* 
carried  to  adl,  and  exposed  to  ssle,sei» 
teen  padiages  of  tea,  and  of  beins  Aestn 
there  found  trading  aa  aferessio,  widiest 
any  licence  so  to  do,  OMitrary  to  ^ 
of  the  statute  in  that  case  Esade  sad  y»| 
Tided.  The  Sessions,  upon  appeal,  qo**^ 
this  conviction,  subject  to  tbe  opUBO  * 
the  Court  upon  the  flowing 
CASK. 

The  appeUant  was  a  servaat  of  Wfllii« 
Grwr,  a  Hcenaed  tea-deafer,  n*'^'^^ 
Dudley,  about  firbnUea  daetmtimCm^ 
ley,  and  was  sent  by  his  master  ft*""* 
to  time  (oqaoe  a  fortaight)»nddMWS^ 
bowhood,  to  ask  for  ordevsfor  tlit«b« 
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MB ;  and  he  was  subsequently  tent  by  hit 
master  to  deliver  tea  in  pursuance  of  the 
orders  which  he  had  received  when  he  so 
went  round  ;  but  it  was  not  hia  practice  to 
deliver  tea  at  the  time  be  received  the  ordei 
iot  it.  On  the  6th  of  April  he  was  sent 
round  by  his  master  with  forty-four  small 
parcels  of  tea,  containing  each  a  quarter  of 
a  pound,  for  which  he  had  previously  re- 
ceived orders  in  one  of  his  former  rounds. 
He  was  sent  to  deliver  them  to  the  persons 
who  had  given  these  orders;  and  when 
taken  into  custody  at  three  o'clock  in  tbe 
afternoon  of  that  day,  he  had  only  seven- 
teen of  the  parcels  in  bis  possession. 
Neither  he  nor  bis  master  had  aay  hawker's 
licence,  at  any  of  the  times  of  his  so  going 
round,  either  for  orders,  or  to  deliver  tea. 

The  question  for  the  opinion  of  the  Cotirt 
was,  whether,  upon  these  facts,  the  appellant 
was  properly  convicted  of  having,  as  a 
hawkar  and  trading  person  going  from 
town  to  town,  and  to  other  men's  nousesn 
carried  toseU>  or  exposed  to  salei  packages 
of  tea  on  the  said  6ui  of  April  1829 ;  and 
of  beii^  found  tradii^  as  aforesaid  without 
a  licence  within  the  meaning;  of  the  statute 
15  Geo.  3.  c.  41 ;  be  not  having  otherwise 
carried  to  sell  or  exposed  to  sale  than  as 
aforesaid.  If  theCourt  should  be  of  opinion 
that  he  was  pro|>erly  convicted,  the  judg- 
ment of  the  Sessions  was  to  be  reversed. 

Mr.  Godson  against  (he  conviction.— The 
charge  was,  that  the  defendant  sold  and 
exposed  to  sale  ;  but  nothing  is  to  be  in- 
ftrred  gainst  him  by  reason  of  the  pack- 
ages found  upon  him,  as  they  were  to 
b«  delivered  in  consequence  of  previous 
orders.  The  case  of  Jiex  v.  Af'&tU(l) 
will  be  relied  on  by  the  other  side  ;  but  it 
is  clearly  distinguishable  from  the  present. 
There  Uie  defendant  carried  the  tea  mlSt 
Imn,  and  delivered  it  at  the  time  that  he 
made  die  agreement  for  (ke  aide, — Here- 
ke  mu  stopped  by  die  Court,  who  called 
upon— 

Mr.  ShuU  and  Afr.  M^Mahottt  contr^. 
— The  course  taken  by  the  defendant  waa 
merdy  in  evasion  of  the  acU  Hie  s^  of 
the  tea  takes  pl^ce  when  the  order  is  given, 
or  when  the  tea  is  delivered  in  pnnuanee 
of  the  previous  order.   In  either  view  of 

(1)  SB.&C.t4Sia&3D.&B.377. 


the  case,  the  letteii  as  well  as  the  spirit  of 
the  «ct  is  viobted. 

Lord  Tenterden. — I  think  the  sale  and 
the  delivery  are  two  distinct  acta.  The 
defendant  goes  without  the  article,  and 
takes  orders;  and  thei^  upon  a  subse- 
qtient  occasienk  delivers  Uie  article  which 
had  been  so  ordered.  I  tbink  this  is  not 
an  exposing  to  sale,  or  a  seUiog  within  the 
meaoMgor  the  act. 

Mr,  JmUee  Ba*/in/."1ho  legislature 
probably  meant  to  admit  of  the  distinction 
which  such  a  case  a»  this  supplies.  But 
whethar  they  did  so  neieaa  or  not,  the  de- 
fendant is  not  within  Uie  wwds  of  the  act. 
Where  the  article!,  which  is  the  subject  of 
the  bargain,  is  at  a  distant  place,  the  seller 
stands  in  a  situation  di^rent  from  that  of 
a  person  who  has  the  goods  with  Mm,  and 
shews  and  temf  ts  a  purchase  of  them. 
That  is  an  exposure  to  sale.  Here,  the 
order  is  at  the  most  but  a  bargain.  If  it 
were  a  binding  raw,  (upon  wbi^  I  give  no 
opmion,)  the  action  by  the  seller  against 
the  buyer  would  be  only  for  goods  ba^ain- 
ed  and  sold. 

Mr.  Justice  LiltledaU. — I  think  there  is 
no  pretence  for  calling  this  an  exposure  to 
sale.  The  defendant  goes  about  to  try 
and  make  contracts  ;  he  does  not  expose 
goods  to  sale.  The  subsequent  delivery 
was  not  an  exposing  to  sale.  That  was  in 
consequence  of  a  previous  contract. 

Order  qf  Setsioiu  txmfmud. 

[See  Isl  Chilly's  Statutes,  p.  4S5,  and 
note  thereto,  where  will  be  found  the  opi- 
nion of  the  Attorney  uid  Solicitor  General 
respectii^  the  delivery  of  tea  under  the 
excise  law.^ 


Nov.  18.  I 

HmA$r$  tmd  Pedlar*. 

1.  A  perton  whe  goes  from  a  toim  to  m 
extro'paroehial  place,  or  a  vUlage,  and  there 
expssrs  goodi  for  aaJe,  is  a  venom  fohg 
Jnm  "  tornn  to  tom"  wUkin  the  metmmg  of 
€f  the  Hmthen  and  Pedhn  Act,  SQ  Geo*  9. 
C.4I. 
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2.  The  taU  of  gootU,  whether  in  a  rem  or 
a  manufactured  statef  it  a  tale  of  goodt  mtim 
the  meaning  of  that  act. 

The  defendant  was  convicted,  by  a  Justice 
of  the  Peace  for  the  county  of  Nottingham! 
of  exposing  to  sale  certain  goods  as  a 
hawker,  contrai^  to  the  50  Geo.  3.  c.  41. 
without  a  licence,  and  was  adjudged  to  pay 
a  penalty  of  10^  On  appeal,  tlw  Sessioiu 
quashed  the  conviction,  subject  to  the  opi- 
nion of  the  Court  upon  the  fi^wing 

CASE. 

The  appellant  is  a  timber-merchant,  re- 
siding and  carrying  on  his  business  at  Leeds. 
Early  in  November  last,  he  bought  a  large 
quantity  of  Mahogany  at  Hull,  which  be 
caused  to  be  conveyed  by  water  through 
Nottingham,  and  deposited  on  a  wharf  situ- 
ate within  the  extra-parochial  limits  of  the 
castle  of  Nottii^m.  On  the  6tfa  of  No- 
vember, the  wspellant  em|doyed  an  auc- 
tioneer to  aell  dbe  mahogany  by  public  auc- 
tion, and  a  conuderabie  quantity  of  it  was 
sohl  on  that  day.  The  appellant  attended 
the  sale  and  assisted  thereat.  "  The  appel- 
lant had  no  hawker's  licence,  and  had  no 
^lace  of  residence  or  business  at  Notting- 

Mr.  Balguy  and  Mr.  Tomlinson  against 
the  conviction. — First,  the  appellant  does 
not  answer  the  description  of  going  about 
'*  from  town  to  town,"  as  he  only  went 
from  Hull  to  an  extra- parochial  placis. 

[The  Ccwrt  expressing  a  strong  opinion 
against  this  objection  it  was  not  pressed. 
Lord  Tenterden  observed,  that  a  village 
would  suffice.] 

Secondly,  no  case  baa  decided  that  the 
act  is  applicable  to  the  carrying  about  the 
raw  material,  not  in  a  fit  state  tor  use  and 
consumption. 

In  the  case  of  the  Mtomey  General  v. 
WooUiovue{\\  which  mil  be  relied  on  by 
the  other  side,  the  goods  were  complete  for 
use.  In  other  respecta,  that  case  uuloubt- 
edly  resembles  the  present;  and  the  Court 
of  Exchequer  there  held  the  defendant  to 
be  liable. 

The  cases  of  Aex  v.  Twmer{^)t  wADean 

•     (1)  1  Voonge  t.  Jeirit,  46S. 
(t)  «  Bun.  &  Aid.  MO. 


V.  Kvtg(JS>\  were  cases  in  which  die  goods 
had  been  completely  manufactured. 

Lord  Tenterden. — I  think  the  case  is  not 
distinguishable  from  that  of  The  Attorney 
General  v.  WoMoute ;  and  I  feel  no  doubt 
that  that  case  gave  a  right  interfvetation  to 
the  statute. 

The  other  Judges  concurring. 

Conviction  confirmed* 


1830.      7  REX  V.  IITHABITAHTS  OF  SOUTH 
May  li.    )  KILLIMGHOLUS. 

Poor  Lam — Hiring  and  Service — 
eeptive  CoiUraet, 

A  contract  for  a  yeaa^t  service  at  yearfy 
rntget ;  but  it  not  agreed  at  the  time^  (Aot 
wMH  (Ae  mittrett  heut  not  work  for  the  ter- 
wntf  he  wot  to  work  for  any  one  eltefor  Ait 
own  benefit.  He  aeeordingty  worked  dmhg 
harvest  time  for  another  perton  for  aAowf  a 
fortnight,  and  wat  paid  by  that  person  ;  bat 
he  continued  to  do  the  required  work  m  the 
house  of  his  mitlrest  every  day,  and  slept 
there  every  night :  Meld,  that  this  was  an 
exceptive  contract,  the  service  under  wMt 
did  not  confer  a  settlement. 

Two  Justices,  by  order,  removed  Richard 
Robinson,  with  his  wife  and  family,  from 
South  Killingholme  to  Elaham,  both  in  the 
parts  of  Lindsey,  and  county  of  Lino^ 
The  Sessions,  on  appeal,  quaabed  the  order, 
subject  to  the  following 

CASE. 

Respondents  proved  a  primd  facie  case 
in  the  appellant  parish.  The  appellaats 
proved,  that  the  pauper,  being  unmarried, 
and  without  child,  in  1823  hired  himself 
to  his  aunt,  who  resided  in  the  parish  of 
North  Killingholme,  and  occupied  six 
acres  of  land,  and  kept  two  cows  tiiere,  for 
a  year,  for  five  pounds  wages,  and  five 
shillings  earnest.  When  his  aunt  had  not 
work  for  him  he  was  to  work  for  anybody 
else  for  his  own  benefit.  The  pauper 
entered  the  service,  resided  and  worked 
with  his  aunt  during  the  whole  year,  ex- 

(3)  4  Btn.  &  AM.  »t7. 
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eept  that  in  harvest  time  he  worked  for  a 
fortnight  with  another  person  at  two  shil- 
lingB  per  day,  which  he  received  for  his 
own  heneSt,  sleeping  every  night  at  bia 
aunt's,  and  doing  the  work  she  had  for  him 
to  do  every  morning  before  he  went  to 
work,  and  seneraHy  in  the  evenii^  when 
he  returned,  unless  it  was  too  late.  He 
received  his  wages  at  the  expirati<»i  of 
the  year.  The  next  year  he  was  hired  to 
anouier  maater,  at  nine  pounds  wages. 

ATft  N.  R,  Clarke  and  Mr.  mUchurst, 
in  support  of  the  order  of  Sessions. — The 
case  of  Rex  v.  the  Inhahitantt  of  Cherf- 
is  expressly  in  point,  and  has 
never  been  overruled.  There  the  servant 
was  to  do  the  work  that  was  necessary  for 
her  master,  and  was  to  be  at  liberty  to 
earn  what  she  could  by  her  labour ;  and 
the  Court  held  that  to  be  sufficient  to 
confer  a  settlement. 

Mr.  Clinton  and  Mr.  Hildyard^  contrft. 
The  cases  of  Rex  v.  PoUsmrth  (2),  and 
Rex  V.  Lydd(3),  are  in  point ;  and  in  each 
of  those  cases  it  was  held,  that,  as  the 
master  had  not  the  controul  over  the  ser- 
vant for  the  entire  year,  the  hiring  was 
not  yearly.  The  case  of  Rex  v.  Cherttey 
was  decided  chiefly  upon  the  question, 
whether  a  child  could  gain  a  settlement  by 
service  with  its  parent ;  and  the  question 
as  to  the  controul  for  the  year  was  not 
there  discussed.  I'he  doctrine,  as  to  the 
distinction  between  conditional  and  ex- 
ceptive hirings  was  fully  discussed  in  Rex 
V.  Byker('l),  and  according  to  the  rules 
there  laid  down  this  would  bie  an  exceptive 
fairing. 

Lord  TetOerien. — The  cases  certainly 
run  very  near  to  each  other ;  but  I  think 
this  is  nearer  to  Rex  v.  Poleneortk,  Rex  v. 
Lydd,  and  to  the  distinction  drawn  in  Rex 
V.  Bjfker,  than  to  any  of  the  other  cases. 
The  parties  here  must  have  contemplated 
a  part  of  the  year  when  the  aunt  would 
not  have  had  work  for  the  pauper.  She 
could  not  say  when  that  occurred,  "  I  have 
no  work  for  yon  to  do ;  but  yon  still  must 
stay  here." 

(1)  ST«nnBep.S7. 

(t)  ff  B.&C.715;  ■.c.4D.&R.<fi9. 

(3)  SB.ftC.  754i  >.c.4D.&  R.  f  95. 

(4)  f  B.&C.114i  •.c.3D.JkR.930. 
SVPPL.  1030. 


Mr,  Juetice  Bayley. — I  am  of  the  same 
opinion.  I  think  the  service  was  agreed 
to  be  limited  to  the  extent  required  by  the 
mistress. 

Mr.  Justice  Littledale, — I  concur  in  opi- 
nion with  the  rest  of  the  Court  as  to  this 
case. 

Jlfr.  Juetke  Parke. — Whatever  fwmer 
cases  n»y  have  decided,  I  think  the  mean- 
ing of  the  parties  to  this  contract  is  very 
plain. 

Order  of  Setnon$  quatked, 

[But  see  Rex  v.  Athertlone,  mte,  p.  44, 
Mag.  Cases ;  and  Rex  v.  St.  Johitt  Devinee, 
ante,  p.  S4,  Mag.  Caa.] 


1830.     \  KBX  0.  INKABITAHTS  Qt  LfcAN- 

May  15.  J  oeitillx. 

Poor  Lam — Dairy  Tenement. 

To  gain  a  tetllement  by  the  renting  of  a 
tenement  in  respect  of  the  feed  of  cattle^  it  is 
necessary,  not  onty  that  they  should  bepasture 
fed,  but  that  U  was  a  part  of  the  contract 
that  they  thoald  be  so  fed. 

Two  Justices,  by  order,  removed  Edw. 
Ewerby  and  Frances  his  wife,  from  the 
parish  of  Llangriville  to  the  parish  of 
Stickney,  in  Lincoln.  The  Court  of  Quar- 
ter Sessions  discharged  the  order,  subject 
to  the  opinion  of  this  Court  upon  the  fol- 


In  the  year  1800  the  pauper  became  a 
confined  labourer  to  a  Mr.  Dickinson  id 
the  respondent  parish;  he  was  to  have 
thurty  guineas  a  year,  a  honse,  two  gardens, 
and  a  rood  of  potatoes.  After  the  ba^ain 
was  made,  his  master  said  he  might  have 
the  milk  of  a  cow ;  and  shortly  after  going 
into  the  service  be  had  a  cow,  which  was 
fed  upon  a  close  of  his  master's  dnrtng  that 
season  of  the  year,  when  cattle  are  pasture 
fed.  The  value  of  the  house,  gardens,  and 
the  rood  of  potatoes,  was  under  lOi.  a  year, 
but,  with  the  addition  of  the  keep  of  tlie  cow 
upon  the  land,  amounted  to  more  than  that 
sum. 

The  Court  of  Quarter  Sessions  were  of 
opinion,  that  the  pauper  gained  a  settlement 
in  the  respondent  parish  by  residing  there 
M 
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more  tbui  forty  days,  and  occupyii^  as 
above  stated. 

Mr,  N.  R,  Clarke  and  Mr.  Hildyardy  in 
support  of  the  order  of  Sessiona,  relied 
upon  Rex  v.  Bennmortk{\),  as  shewing, 
tliat  the  fact  of  the  pauper  havii^  the  f«ed 
of  the  cow,  and  pasture  food,  was  sufficient. 

Mr.  Clinton  and  Mr.  Wa^wgUmt  craitril,  ' 
relied  upon  Rex  v.  SutUm  St.  Edimmds{i), 
Rex  V.  BmrdmU{8)t  and  Rex  v.  Thorn- 
Aam(4),  as  being  consistent  with  Rex  t. 
SeimeHortk;  but  as  shewing  that  there  roust 
not  only  be  the  fact,  that  the  cattle  mere 
pasture  fed,  but  als<^  that  it  was  a  part  of 
the  eontraet  that  tliey  should  be.  Hm,  the 
contract  was  made  before  there  was  any 
mention  as  to  the  feed  of  the  cow.  The 
offer  of  it  was  not  binding  on  the  master, 
and  the  fact  was  therefore  independent  of 
the  contract. 

The  Court  took  time  to  consider ;  and, 
on  the  32d  of  May,  the  judgment  waa  de- 
livered by— 

lord  Tenlerdm.—That  the  pauper  had 
tMtt  gained  a  aettlement  by  the  occupation 
mentioned  in  the  ease. 

Ordsr  of  Stuioiu  ^piatktd, 

[Note. — As  the  above  speciea  of  settle- 
ment was  abolished,  by  the  59  Geo.  S.  c  50, 
it  is  purposed  to  give  but  shortly  the  re- 
ports of  all  cases  on  the  aulyect.] 


1880.     7  UUC  V.  INBABITAMTS  OF  SOUTH 

May  15.  y  newtom. 

Poor  Lam — SettUment  by  Estate — Al- 
ktment. 

By  agnemeiU  ^  reftrmce  befweea  the 
lordf  tkt  leuttt  and  the  katekoUerM  and 
copyholdere  of  a  moner,  tKr^ntors  were  op- 
jpointed  for  allotting  the  eoamon  field*  mid 
downs  wilhm  the  manor.  The  arhUratort 
amtrded  an  allotment  for  the  shepherd  of  the 
common  sheejhjiock  of  the  place  for  the  time 
bemg,  in  lieu  of  lands  in  the  common  fields, 
held  by  custom  by  the  shepherd. 

The  shepherd  was  appoisUed  hjf  the  to- 
nants,  and  heU  Ais  ithuifiott  at  «  yearly 

(1)  f  B.ftC.775;  s.e.40.ftR.S55. 
(«)  lB.&aS36;  ■.e.SD.&R.eoO. 
(S)  tB.ftC.  161;  s.e.SD. ft  11.369. 
C4)  6a  &  C.  733}5Uw  Joani.MH.CM«s,ro. 


ssrMfif .  Tha  or&ilnUon  iirtcUd  Oad  the 
shepherd  should  keep  the  feneee  in  repair. 
T/ie  shepherd  for  the  time  being  imu  no  party 
to  lAe  agreement  to  refer. 

Held,  thtU  a  shepherd  who  was  appoinied 
subsequently,  and  filled  the  situation  under  « 
yearly  hiring^  aot  gmm  a  aettlement  by 
estate  in  respect  tif  w  oonpalian  ^  this 
allotment. 

Upon  an  appeal  against  an  order  of  two 
Justices,  whereby  Thomas  Brown,  his  wife 
and  three  children,  were  removed  horn  die 
{(ariah  of  Woodford,  in  the  county  of  Wilu, 
to  the  pariah  of  South  Newton,  in  the 
aame  county,  the  Sessiou  confirmed  ths 
order,  subject  to  the  i^imfm  of  diia  Coart 
on  the  following 

_  CASE. 

The  pauper,  in  while  single,  was 
hired  as  shepherd  by  the  tenantry  fanners 
of  the  manor  of  Lower  Woodford,  for 
eleven  months,  at  \4s,  per  week,  and  was 
to  have  a  peoe  of  land,  called  the  Sb^ 
herd's  Cron,  which  was  to  make  up  money 
as  good  as  16s.  per  wedt,  to  keep  certain 
ibeep  belonging  to  then,  called  the  **  te< 
nantry  flock ;"  payment  of  hia  mooiet  was 
made  quarterly  by  the  tmantry  fiunen. 
The  ^uper,  after  serving  eleven  mootfaa, 
was  lured  again  for  one  month.  Before  the 
end  of  the  month  the  pauper  was  hired  **  le 
go  on.  again  upon  tbe  same  terms."  He 
served  a  year  under  this  last  luring,  and 
slept  the  last  forty  nights  at  South  Newton, 
the  appellant  parish,  having  married  in  the 
course  of  that  year.  Tbe  tenantry  farmcia 
above  mentioned  are  leaseholders  and  copy- 
holders of  the  manor  of  Lower  Woodfinrd. 

By  an  agreement  under  seal*  made  Jane 
1£,  1799,  the  parties  to  which  wen  the 
bishop  of  Saliabnry,  lord  the  naaoM'  of 
Lover  Woodford,  the  leaaefaoldera  and 
coOThoUers  of  that  manor,  and  Wffliam 
Beckford,  of  Foothill  Giffoid,  Esq.,  lAa 
then  held  the  manor  under  the  biebt^  for 
three  lives,  reciting,  ami^  other  tUngs, 
that  tbe  leaseholders  and  copyholders 
were  entitled  to  divers  lands  within  tbe 
manor,  by  virtue  of  the  several  leases  and 
copies  to  them  thereof  granted.  Arbitra- 
tors were  duly  appoint^  for  diridii»  and 
allotting  the  open  and  common  fiel^  and 
common  downs  within  the  aaid  mwor; 
the  powers  of  those  arbitrators  wen  to  act 
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out,  aicertain,  and  allot  the  said  open 
and  common  fields  and  common  downs 
so  intended  to  be  divided  and  allotted 
as  aforesaid,  unto  and  amongst  the  said 
William  Beckford,  in  respect  of  such  lands 
as  be  had  in  hand,  or  at  rack-rent,  and  the 
wveral  leaseholders  and  copyholders  en- 
titled to  or  interested  in  the  same,  in  pro- 
portion  to  their  several  and  respective 
shares,  interests,  and  properties  in  and 
over  the  sud  open  or  eommon  fields  or 
common  lands  in  the  said  manor.  They 
were  also  empowered  to  set  out  ws^  and 
in  some  respects  to  direct  the  course  of 
hnsbsndry.  And  it  was  agreed,  that  the 
persons  to  whom  allotments  should  be 
made  riiould  be  possessed  of  them  for  the 
same  estates,  terms,  and  interests,  and  sub- 
ject to  the  same  rents  and  services  as  the 
several  lands,  in  lieu  whereof  such  allot- 
men  is  should  be  made,  were  then  subject 
to.  Neither  the  shepherd  of  the  tenan- 
try fanners  at  that  time,  nor  the  pauper 
IlnmaB  Brown,  was  k  party  to  the  agree- 
waatu 

The  arbitrators  appointed  by  (he  agree* 
vent,  made  an  award  dated  lOUi  Oct.  1408, 
wbieh  hat  been  acted  on  ever  nnce. 

By  the  award,  amoi^  other  allotments, 
they  allotted  "to  William  Beekford,  Esq., 
lord  or  farmer  of  the  manor  of  Lower 
Woodibrd,  in  trust  for  the  shepherd  or 
keeper  of  the  common  sheep-flock  of 
Lower  Woodford,  for  the  time  being,  in 
lien  of  lands  in  the  common  fields,  held  by 
custom  by  the  said  shepherd,  two  allot- 
aoenta  of  land,  (that  is  to  say)  one  piece  of 
inclosed  pasture  marked  U,  containii^  SO 
vercbes,  and  one  piece  of  inclosed  arable 
uad  narked  V,  contoinh^  3  roods  and  S4 
pcrofaes  t  the  shepherd  Sn  the  time  beina 
keffping  the  fenees  of  ibe*HMne  in  repair. 

This  WW  the  land  which  the  panper 
tootc  wboi  be  was  hired  fta  shepherd  aa 
wlb&re,  and  had  beeii  possessed  by  former 
iriiepberds  since  the  time  of  the  award,  I'be 
pauper  let  part  of  the  land  to  a  tenant 
Irom  year  to  year  for  about  51.,  and  re- 
ceived the  ran ;— ^  part  he  always  occu- 
pied bmneir,  but  never  paid  rates.  He  is 
etiU  shepherd,  and  at  the  time  of  his  re- 
moval was  rendent  in  Woodford*  and  had 
been  so,  more  than  forty  days. 

Becoming  chargeable,  he  was  removed 
by  order  oftwo  Justices  to  South  Newton, 


without  any  objection  on  the  part  of  his 
masters,  or  any  interruption  to  his  service 
or  his  possession  of  the  said  Shepherd's 
Croft,  both  of  which  he  still  retains. 

Mr.  Bingham  and  Mr.  Aivdnty  in  sup- 
port of  the  order  of  Sessions. — First,  there 
was  a  general  hiring  after  the  eleven 
months,  and  during  the  one  month's  ser- 
vice. In  this  respect  the  case  of  Rex  V. 
Maccletjield(t)  is  undistinffuishabie.  — 
[This  point  was  not  euitested  by  the  other 
side.] 

Secondly,  the  pauper  gained  no  settle- 
ment by  estate.  He  occupied  the  pre*- 
mises  in  one  of  two  characters — as  servant, 
or  as  tenant ;  and  either  would  be  incon- 
sistent with  his  occnpjring  it,  so  as  to  gain 
a  settlement ;  for,  if  lie  occupied  as  tenant, 
the  value  was  InsufiRcient.  The  policy  of 
the  law  favours  the  occupation  as  being 
referable  to  the  character  of  servant.  This 
mpears  from  the  case  of  The  King  v. 
Kelxtem  (2).  There,  (he  pauper,  a  married 
man,  agreed  to  serve  S.  for  a  year  as  la- 
bonrer;  and  was  to  have  SO/,  a  year,  a 
bouse  and  garden,  a  piece  of  bmd  for 
potatoes,  the  milk  of  a  cow,  and  feeding  of 
s  pig*  which  were  to  run  on  a  neighbour- 
ing field;  and  under  this  agreement  the 
pauper  served,  and  had  the  exclusive  occu- 
pation of  the  house  for  himself  and  family; 
the  bouse  being  about  100  yards  from  the 
house  of  S.,  and  being  necessary  for  the 
performance  of  his  service ;  and,  if  he  had 
not  had  it,  he  would  have  had  more  wages. 
And  the  Court  held,  that  this  was  not  a 
coming  to  settle  on  a  tenement  to  confer  a 
settlement.  The  observations  of  Mr.  Jus- 
tice Abbott  (now  Lord  Tenterden)  in  that 
case  go  very  stroi^ly  to  shew  the  policy  of 
the  Mw  of  settlement  on  this  subject.  He 
•aid,  "  I  diink  it  ia  elear  that  the  pauper  did 
not  ecme  to  settle  upon  a  tenement  of  lOA 
a  year.  And  I  «n  glad  that  the  Court  is 
not  compelled  to  decide  that  he  did,  be- 
cause such  a  decision  would  tend  much  to 
deprive  a  very  meritorious  elass  of  persona, 
namely,  servants  in  husbandry,  of  many 
comforts  which  accrue  to  th#m  from  this 
speeies  of  i^eement.  A  cottage  may,  of 
its^f,  be  not  worth  10/.  a  year ;  but,  if  it 
is  to  be  combined  with  other  privileges, 

(t)  S  Tflna  Il«p.  76. 
(I)  5  HaiL  ft  Sshr.  130. 
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■uch  as  are  given  to  the  pauper  by  this 
contract,  in  order  to  bring  the  value  to 
that  amount,  and  thereby  confer  a  settle- 
ment, I  am  afraid  that  farmers  will  hence- 
forth  be  unwilling  to  grant  those  additional 
advantages  to  servants  in  husbandry,  lest 
they  should  bring  so  many  additional 
burthens  upon  the  parish.  I  am  very  glad, 
therefore,  to  find  that  the  Court  is  not 
under  the  necessity  of  holding  this  to  be  a 
settlement*  for  no  probable  addition  of 
wages  would  afford  an  adequate  compensa- 
tion in  point  of  comfort  for  the  loss  of 
these  advantages." 

In  that  case,  too,  Mr.  Justice  Bayley  put 
a  criterion,  shewing  that  if  the  occupation 
was  connected  with  the  service,  it  might 
reasonably  be  considered  as  being  referable 
solely  to  it.  Here,  the  occupation  was 
necessary  for  the  service  of  the  shepherd, 
or  at  least  it  was  connected  with  that  ser- 
Tice.  The  other  side  may  probably  rely 
upon  the  ease  of  Rex  t.  Afelkrielge(B% 
where  a  pauper,  being  permitted  by  seve- 
ral persons  having  a  right  of  common  to  oc- 
cupr  a  tenement  of  10/.  a  year,  as  a  reward 
for  his  service  as  a  herd,  it  was  held,  that 
that  gave  him  a  settlement.  But  in  addi- 
tion to  the  circumstance  of  the  c&seof  Hex 
V.  Kehtem  being  subsequent  to  this,  the 
case  itself  ia  distinguishable'from  the  pre- 
sent ;  as  there  the  property  was  worth 
1 0/,  a  year.  Then,  if  the  pauper  is  to  be 
considered  as  having  occupied  as  tenant, 
the  value  was  insunicient.  Besides,  the 
award  was  good  for  nothing.  The  shepherd 
for  the  time  being  was  no  party  to  the 
aubmission  to  refer,  nor  had  this  arbitrators 
any  power  to  make  an  allotment  to  trustees, 
in  the  shepherd.  The  occupation  cannot, 
therefore,  be  put  upon  any  other  footing 
than  that  of  service  or  tenancy.  The  other 
side  may  rely  upon  the  case  of  Rex  v. 
Oicershy  le  Afoor(4);  but  that  is  inappli- 
cable. There,  an  estate  was  devised  in 
trust  to  pay  all  the  rents,  except  forty 
shillings,  to  a  fit  person,  to  be  appointed 
as  schoolmaster ;  there  the  Court  held, 
that  the  schoolmaster  had  a  freehold  inte- 
rest, leeal  or  equitable,  because  he  took 
under  the  terms  of  the  devise.  The  case 
of  Rex  V.  Lakenheath{5)  is  also  diatin- 

S)  1  Term  Rep.  598. 
4)  15  Eut,  356. 

5>  1  P.  &  C.  431  i  ».€. «  D.  &  R.  816. 


guishable.  There,  a  schoolmaster,  who  was 
removable  at  the  pleasure  of  the  person 
who  appointed  him,  occupied  a  house 
which  his  predecessors  had  occupied.  Bat 
the  house  was  not  given  to  him  as  a  part 
of  his  emoluments ;  and  the  Court  held, 
that  by  this  he  gained  a  settlement ;  but 
they  were  of  opinion  that  the  circumstance 
of  his  holdii^  the  prc^erty^  not  as  a  part 
of  his  emolument,  was  material.  Here,  it  is 
obvious,  that  the  property  occupied  formed 
a  part  of  the  pauper's  emolument. 

Mr,  Serjeant  Merewether  and  Afr.  £se- 
fv»,contr4. — We  do  not  contend,  that  there 
was  any  tenancy,  but  we  say  that  the 
pauper  had  such  an  interest  in  the  land 
that  he  was  irremovable.  The  use  of  the 
land  was  not  of  necessity  connected  with 
the  service,  nor  was  it  necessary  for  the 
performance  of  that  service. 

[^Mr.  Justice  Bayley, — The  case  of  Aexv. 
Minster  (6)  points  out  the  proper  tiisttDC- 
tion.] 

The  pauper  might  maintain  an  Mtion  of 
trespass  in  respect  of  faia  occupation.  The 
case  of  Rex  v.  Owtrthy  h  Moor  in  applica- 
ble to  the  present.  The  interest  which  ibe 
pauper  took  under  the  award  existed  be- 
fore he  came  to  settle  on  the  land.  I( 
while  the  pauper  continued  shepherd,  the 
tenantry  farmers  kept  him  out  of  the 
land,  he  might  have  relief  in  equity.  Be- 
sides, he  had  to  keep  the  fences  in  repair; 
and  this  is  inconsistent  with  his  occupying 
merely  as  a  servant.  In  Rex  v.  Herttmom- 
ceaux(7),  the  observation  made  by  Mr. 
Justice  Bayley  seems  to  be  in  point  with 
reference  to  the  sittution  in  which  the 
pauper  stood.  The  learned  Jud^,  qnotav 
Coke  LUtleton,  42,  a,  says,  "  In  all  e«ei 
of  defeasible  estates,  when  the  party  entcn, 
he  is  in,  of  the*  whole  esute,  though  an 
event  may  afterwards  occur,  which  would 
prevent  the  estate  from  continuing,  durii^ 
the  'whole  period  of  time  contem|dated  in 
the  original  grant  of  it ;"  and  then  he  adds, 
"  This  is  on  the  principle,  that  when  an 
interest  is  granted  to  him,  liable  to  be  de- 
termined on  a  particular  event,  the  whole 
interest  is  vested  in  him,  in  the  first  m- 
stance,  but  it  may  be  tiUun  out  of  him  bj 
the  occurrence  of  that  event." 

(6)  3  Maul  &  Selw.  276. 

(7)  rB.&C.  687;  S.C.1M.&R.4I6;  6Lbv 
Jounu  Mag,  Cises,  S5. 
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-  Lord  Tenterdem, — I  think  tbe  Sessiom 
came  to  a  right  judgment.  The  pauper 
took  no  interest  in  the  land  bv  virtue  of 
the  allotment.  The  award  itself  was  void 
for  many  reasons,  but  certainly  it  could 
confer  no  interest  on  the  pauper.  All  the 
interest  be  had,  referred  to  his  service  from 
year  to  year.  He  was  a  tenant  to  those 
with  whom  he  made  the  bargain*  and  his 
eiyoyroent  of  the  land  was  a  part  of  the 
WBffes  for  his  service. 

Mr.  Justice  Bayley, — ^The  pauper  had 
no  right  either  at  law  or  equity  under  the 
award.  He  took  to  the  land  not  by  virtue 
of  the  allotment,  but  by  virtue  of  his  ser- 
vice as  shepherd,  which  he  filled  under  a 
yearly  hiring.  The  allotment  could  not 
operate  as  a  conveyance  to  any  one ;  still 
less  to  the  pauper,  who  was  neither  party 
nor  privy  to  the  submission  to  reference. 

ilf  r.  Justice  LittUdale  concurred. 

Mr.  Justice  Parke. — The  pauper  had  no 
interest,  either  legal  or  equitable.  The 
shepherd  for  the  time  being  was  neither  a 
leaseholder  nor  a  copyholder.  The  pre- 
sent shepherd,  the  pauper,  could  have  no 
interest  except  by  permission,  and  that 
was  only  in  respect  of  his  service  from 
year  to  year. 

Order  of  Stsnau  eoi^irmod. 


1S30.      7  V.  THE  INHABITANTS  OV 

May  15.  y       woobukn,  bocks. 

Poor  Lms$ — EsteUe— Adverse  Possession. 

Where  land  is  taken  hy  mcroachmeiU  and 
huUised,  the  occasional  throning  down  of  the 
inctosures  trill  not  alter  the  character  of  the 
possession,  so  as  to  render  it  no  longer  ad" 
verse,  if  in  all  other  respects  the  possessum 
he  adoerse. 

Two  Justices,  by  order,  removed  Han- 
nah Beal,  and  her  four  children,  from  the 
parish  of  Woobum,  to  the  parish  of  Chip- 

;ing  Wycombe,  in  the  county  of  Bucks, 
'he  Sessions,  on  appeal,  quashed  the  order, 
subject  to  the  opinion  of  this  Court  on  the 
foUowimr 

CASE. 

In  the  spring  of  the  year  1800,  Dennis 
Beal*  the  huslwid  of  ilie  pauper,  Hannah 
Beal,  and  the  ftther  of  the  other  panpen. 


being  legally  settled  in  the  parish  of  Woo- 
bum, inclosed  a  small  piece  of  waste  land 
from  a  common  in  the  adjoining  parish  of 
Chipping  Wycombe,  and  surrounded  it  by 
a  bank,  on  which  he  planted  a  quick  fence. 
He  held  and  cultivated  this  land,  subject  to 
such  interruption  as  after  mentioned,  until 
Christmas  1827,  when  he  sold  it  for  10/., 
and  conveyed  it  by  deed  to  the  purchaser. 
From  the  year  1800  to  the  year  1825, 
Dennis  Beal  resided  out  of  the  parish  of 
Chipping  Wycombe.  In  the  year  1825, 
he  removed  Jo  a  cottage  in  that  parish,  bat 
not  on  tbe  land  in  question.  In  tbe  year 
18X6,  he  built  a  hut  on  the  said  land,  and 
was  provided  with  straw  to  thatch  it  by  one 
of  the  overseers  of  the  parish  of  Woobum, 
and  up  to  the  time  of  his  building  the  hut,  • 
he  continued  to  receive  relief  from  the 
parish  officers  of  Woobum  ;  be  lived  in  the 
hut  a  year  and  a  half.  In  the  years  1 806, 
1811,  and  1817,  the  parish  officers  and 
freeholders  perambulated  the  parish  for  tbe 
pur^se  of  marking  the  boundaries  and  as- 
sertmg  their  rights  of  common,  by  throw- 
ing open  encroachments  on  the  waste.  In 
the  first  year  tliey  pulled  up  a  large  portion 
of  the  fence  to  the  said  land  inch»ed  by 
Beal,  dug  up  a  part  of  the  bank,  and  rode 
through  the  inclosure.  In  the  two  subse- 
quent years,  they  made  a  large  gap  in  the 
fence,  and  again  rode  through  the  inclo- 
sure with  the  same  object.  In  the  year 
1820  or  1822 — but  to  which  of  those  years 
in  particular  the  witness  could  not  speak  po- 
sitively— a  similar  perambulation  was  made 
by  the  direction  of  the  lord  of  the  manor, 
when  similar  acts  were  done  for  the  like 
purpose.  It  did  not  appear  that  Dennis 
Beat  was  present  on  either  of  those  occa- 
Bions,  nor  did  it  appear  that  any  acknowlei^ 
ment  was  paid  by  him  to  the  lord  of  the 
manor  or  any  other  person  during  his  occu- 
pation of  this  incknure,  or  that  eitlier  the 
commoners,  or  the  lord  of  the  manor,  com- 
menced any  action,  or  did  any  other  act  to 
assert  their  rights,  except  as  before  men* 
tioned. 

The  question  for  the  opinkm  of  the  Court 
of  King's  Bench  was, 

Whether,  notwithstanding  the  interrup- 
tion before  stated,  the  said  Dennis  Beal  by 
his  occupation  and  residence  upon  the  land 
in  question  gained  a  settlement  in  Chipping 
Wycombe. 
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Mr.  X>.  Pollock  and  Mr,  Mottro,  in  rap- 
port of  the  order  of  Sessions^  endeavoured 
to  distinguish  the  case  from  that  of  Ath" 
biltle  T.  Wyley  ( I ),  and  they  contended  that 
the  interruptions  prevented  the  gaining  of  a 
settlement ;  and  that  the  former  cases  of 
posaession,  wera  cases  of  undisputed  and 
quiet  possesiion. 

Lord  Tenterden. — ^Th«  interruptions  shew 
most  clearly  that  the  possesion  was  adverse. 
How  can  it  be  said,  that  ejectment  could  be 
maintained  against  this  nuoi  after  twenty 
years  possession,  in  defiance  of  the  inter- 
niptions? 

Order  of  Sessioni  quashed. 


1850.  *) 
AprU«3.j    »««e.  DAVIS. 

County  Rate — Borough  Juritdtction, 

Where  a  borough  hat  Juttieet  by  charier, 
with  a  clause  excluding  the  county  Justices, 
the  borough  Justices  may  legaliy  make  a 
rate  wpoii  the  borough,  m  the  nature  oj  a 
etmnty  rate,  under  55  €ko,  8.  e.  51.  j.  24. 

This  was  an  action  of  trespass,  which  was 
Wouglit  against  the  defendant,  who  was  the 
high  e(Histable  of  the  Kit^s  town  and 
parish  of  Maidstone,  in  the  county  of  Kent, 
for  distraining  the  goods  of  the  plsintiflT, 
who  was  one  of  the  overseers  of  the  poor  of 
the  said  parish  of  MaidstMie,  for  the  sum 
of  157/.  16«.  Id.,  the  amount  of  a  rate  of 
1^  in  the  pound,  made  on  all  the  rateable 
property  within  the  aaid  town  and  parish, 
as  a  town  stock  or  rate  in  the  nature  of  a 
fujunty  rate. 

Tlie  defendant  pleaded  the  general  issue. 

At  the  trial  the  cause  at  the  Assises, 
held  at  Maidstone,  for  the  county  of  Kent, 
OD  the  17th  of  March  1828,  a  verdict  for 
nominal  damages  was  taken  (by  consent) 
for  the  plaintiff,  subject  to  the  deciaimi  of 
this  Court  OD  the  fiMlowii^ 

CASE. 

The  town  of  Maidstone  is  a  corporate 
town,and  waa  first  incorporated     a  iwurter 

(1)  I8tra.608. 


in  the  third  year  of  the  rwgn  of  King  Ed- 
ward the  Sixth,  in  the  year  1549,  ai^  has 
been  so  continued  to  the  present  time  by 
6ve  other  charters,  vis.  Z  Elisabeth,  ia 
1559,  X  James  I.,  in  1604,  17  James  L,  ia 
1680,  54  Charles  U.,  ro  168S,  and  Si  Geo. 
11.,  in  1747  ;  which  last-mentioned  charter 
was  duly  accepted  by  die  inhabitants  of  the 
said  town  and  paridt : — and,  after  reciting 
therein  that  the  town  and  parish  was  aa 
andentand  populous  town,  and  had  ogoyed 
direra  liberties,  &c.  by  virtue  of  certain 
charters  of  former  kings  and  qacens  of 
England,  by  the  mayor,  jurats,  and  eea- 
monalty  of  the  town  and  parish  of  Mstd* 
stone,  in  the  county  of  Kent,  it  waa  granted 
and  ordained,  that  the  said  town  and  puiek 
should  far  ever  thereafter  be  and  remain  a 
free  town  and  parish  of  itself,  and  that  die 
inhabitants  thereof  should  be  a  body  corpo- 
rate  in  deed  and  name,  by  the  name  of  The 
Mayor,  Jurats,and  Comasonalty  of  the  King's 
Town  and  Parish  of  Maidstone,  in  thccooa^ 
of  Kent:  and  for  the  better  preaerving  and 
keeping  the  town  and  parnh  in  peace  ad 
good  govenmisnt,  it  was  ordained  that  the 
mayor  and  recorder  of  the  town  and  llw 
three  senior  jurats  shonld  be  Jnttket  is 
preserve  the  peaee  within  the  town  and  pa- 
rish, and  to  do  and  exeeole  sA  and  eingmsr 
matters  and  thii^  which  belong  to  the 
office  of  a  Justice  of  the  Peace  in  as  ample 
manner  as  other  Justices  of  the  Peaee  of  the 
county  of  Kent  had  been  accustomed  lo  do 
and  execute;  Mtd  that  no  Justice  of  ^ 
Peace  of  the  said  county  of  Kent  should 
in  anywise  intermeddle  within  the  said 
town  and  parish  to  do  anything  whidi  there 
beliHigeth  or  appcrtaineth  to  tbe  office  at 
a  Justiee  of  the  Peace;  that  the  said  wrpor, 
recorder  and  justices  of  tiie  said  town  sad 
paridi,  or  any  three  of  them  (of  whom  tbe 
mayor  and  recorder  shonld  be  two),  Aosid 
from  thenceforth  for  ever  have  foU  power 
and  authority  to  inquire^  hear,  and  dalcr- 
nune  all  trespasses  aad  inisdeaeBiMws  wha^ 
soever,  ariaiiw  within  the  (own  and  pvish 
as  Jastices  of  tbe  Peace  of  tbe  connty,  ar 
aiqr  two  or  more  of  them,  mi^  or  gmM 
do  or  perform,  aa  well  in  as  out  of  their 
Sessions,  by  virtue  of  the  commisiisn  ta 
them  made  for  that  pnrpose,  so  as  that, 
nevertheless,  dny  did  iil  nowise  proteed  to 
the  detenmnKig  of  My  treaaon  at  Cehaf, 
or  wuf  other  offiuMo  lovdung  the  hm 


Digitized  by 


THE  DUTIES  OF  MAGISTRATES. 


95 


of  lif«  or  memberst  without  the  special 
mandate  of  bis  Majesty  tn  that  behalf ; 
aad  that  the  said  mayor,  jurats*  and  com- 
mraulty,  might  take  and  receive  to  their 
QWQ  use  all  noes,  forfeitures,  and  issues  of 
jurorst  for  their  non-a[^;iearanoe,  and  also 
fines  and  forfeitures  for  trespasses  and  other 
mtsdenwanoTS  and  contempts  before  the 
•aid  mayor,  recorder,  and  three  jurats  jut- 
tiocs,  froin  time  to  time  happening,  growing, 
or  arising,  within  the  town  and  pansh  afore- 
SMd ;  that  the  said  mayor  for  tbie  time  beii^ 
should  be  the  coroner  for  the  said  town  and 
parish ;  that  the  said  naayor, Jurats,  and  com- 
moaalty  should  take  and  enjoy  to  their  own 
use  wharfage  and  anchorage  of  all  ships  and 
other  vessels  coming  to  the  sud  town  and 
parish ;  that  the  said  mayw,  jurats,  and  com- 
nwnatty,  or  the  major  part  of  them,  for  the 
better  support  of  the  cliarges  of  the  said 
town  and  parish,  or  for  other  reasmable 
causes,  or  respects,  or  for  the  public  good 
and  benefit  of  the  said  town  and  parish, 
and  of  the  inhabitants  thereof,  should  and 
nught  lawfully/  from  time  to  time,  make, 
imposto,  and  assess  reasonaUa  taxes  and 
assessments  upon  themselves  and  every  in- 
habitant thereof,  and  m^ht  take  and  levy 
the  same  by  distress,  or  in  any  other  legu 
manner  as  they  had  theretofore  been  UMd 
and  accustomed ;  and  that  the  said  mayor, 
jurats,  and  commonalty,  should  and  might 
have,  hold,  and  enjoy  from  tlienceforth 
for  ever  aU  such  hmds,  tenements,  here- 
ditaments, goods  and  chattels^  liberties, 
powers,  authorities,  franchises,  immnnitics, 
indemnities,  and  free  customs,  as  the  said 
town  and  parish,  or  the  then  late  mayor, 

{'urats,  and  commonalty,  before  the  than 
ale  disatdutiim  of  the  said  eorpwationg 
or  their  predecessors,  had  lawfully  held 
or  eigoyed  by  virtue  of  any  charters  or 
letters  patent  of  his  Majesty,  or  any  of  his 
progenitors  theretofore  kings  and  queens 
of  England,  or  otherwise,  by  any  lawful 
means,  right  or  title  whatsoever;  although 
the  said  franchise,  liberties,  immunities, 
free  customs,  bad  not  been  therett^re 
Kuwd,  or,  it  might  be,  abused  by  tbem  or 
their  jwedecessors ;  and  altbongh  aome  of 
ibem  were,  and  odiers  were  not,  parlien- 
luriy  enumerated  tnerdn. 

The  management  of  the  poor  of  the  sakl 
pariah  of  Maidstone  is,  b^  an  aet  of  pariia- 
nent,  SO  Geo.  3,  vested  n  certain  trustees. 


of  whom  the  mayor  and  the  three  senior 
jurats,  (not  being  Justices  of  the  Peace  for 
the  said  town,)  and  the  churchwardens  and 
overseers  of  the  poor  for  the  time  being,  sre 
part,  by  whom  the  rates  for  the  relief  of 
the  poor,  and  fin  sudi  other  purposea  to 
which  th^  are  api^icable  by  law,  are  mad^ 
and  the  disbursement  superintended. 

The  paving,  watchii^,  and  lighting  ctf  tfaa 
•aid  town  and  parish,  and  mamtensnce  of 
dbe  highways,  are  conducted  by  oonmis- 
sioDers,  and  paid  for  by  rates,  appointed  and 
made  under  other  acts  of  parliament,  made 
and  passed  in  tlie  Slst  and  d9th  yeurs  ^ 
the  reign  of  Geoige  the  Third,  and  those 
commissioners  have  erected  a  watch-honse 
in  the  said  town. 

There  is  a  certain  bridge  in  the  said  town 
and  parish  over  the  River  Medway,  the 
piers,  arches,  and  side  walls  of  which  have 
hitherto  been  supported  out  of  the  pow- 
rates,  but  the  foot  and  carriage-pavemeBta 
over  the  same,  have,  ever  since'  we  passing 
of  the  first  above-mentioned  Pavement  Act 
in  the  year  1791,  been  repaired  by  the  com- 
mtssioners  nnder  that  aet,  and  before  then 
were  repaired  by  the  surveyors  of  the  bight 
ways  out  of  the  highw^  rates. 

Up  to  the  year  1S04  the  town  gaol  con- 
sisted of  two  rooms  at  the  top  of  the  Town 
Hall,  and,  with  the  Town  Hall,  were  main- 
tained by  the  mayor,  jurats,  and  commoi^ 
alty  out  of  the  corporation  funds  ;  but  is 
that  yew  the  trustees  of  the  poor  erected 
(nad  defrayed  the  expense  of  such  erectioa 
firom  the  poor-rstes)  a  certain  bulWi^ 
within  the  walls  of  the  workhouse  pre- 
mises ;  and  ^propriated  the  npper  part  of 
it  to  the  purposes  of  a  town  gaol,  the 
lower  part  to  the  use  of  the  poor  ;  and  fion 
that  time  the  gaol  at  the  top  of  the  Tom 
Hall  was  distwed. 

In  the  year  18)24,  this  last-mentioned 
prison  being  found  to  be  insufficient  for 
the  purposes  of  the  town,  as  well  as  inse- 
cure, the  Mayor  and  Justices,  under  the 
powers  and  autbotity  of  the  act  59  Geo.  4. 
cap.  S£,  entered  into  a  contract  with  the 
Justices  of  the  connty  of  Kent,  for  the 
maintenance  of  the  town  prisoners  in  the 
county  gaol  and  house  of  correction,  firom 
the  time  of  eoronutmcnt,  till  the  time  of 
trial  and  ctuiviction,  or  the  discharge  «f 
the  prisoners;  and  the  sums  payable  under 
inch  omtract  have  been  paid  by  the  trus- 
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tees  out  of  the  poor-rates ;  and  such  main- 
tenance, upon  an  average  of  the  last  three 
years,  has  amounted  to  the  sum  of  1 751.  a 
year.  And  upon  this  contract  being  entered 
into,  the  above-mentioned  building  was 
disused  as  a  prison,  and  the  whole  of  it  ap- 
propriated to  the  use  of  the  poor.  No 
other  prison  is  now  made  use  of,  than  the 
above-mentioned  watch-house. 

The  expense  of  prosecutions  of  prison- 
ers, and  of  the  witnesses  in  cases  of  felony, 
at  the  Assizes,  and  at  the  Quarter  Sessions 
of  the  county  of  Kent,  for  offences  com- 
mitted within  the  jurisdiction  of  the  Mayor 
and  Justices  of  the  town  (which  is  co-ex- 
tensive with  the  parish)  were  formerly, 
and  till  the  year  1820,  always  paid  by  the 
treasurer  of  the  county  of  Kent,  out  of  the 
county  rate;  but  about  that  period,  the 
Justices  of  the  county,  alleging  that  the 
county  was  not  liable  to  those  expenses, 
and  that  they  had  been  paying  them  in 
error,  refused  to  defray  them  any  longer, 
and  from  that  time  those  expenses  have 
been,  and  still  continue  to  be  paid  by  the 
trustees  of  the  poor,  from  the  poor-rates, 
Upon  the  orders  of  the  Judges  of  Assize, 
and  Justices  of  the  County  Quarter  Ses- 
sions. 

At  the  General  Quarter  Sessions  of  the 
Peace,  duly  holden  in  uid  for  the  said 
town  and  parish  of  Maidstone,  on  the  26th 
of  October  before  the  mayor,  re- 

corder, and  three  justices  of  the  said  town 
and  parish,  the  said  mayor,  recorder,  and 
three  justices,  did  order  a  rate  and  assess- 
ment to  be  made  upon  all  the  rateable 
property  within  the  said  town  and  parish, 
as  a  town  stock  or  rate  in  the  nature  of,  a 
county  rate,  to  be  applied  and  disposed  of 
in  such  a  manner,  and  for  such  purposes  as 
such  rate  was  then  or  might  thereafter  be 
made  iqiplicable  by  law  at  the  rate  of  three 
halfpence  in  the  pound  upon  the  sum  of 
X5,249/.  Si.,  the  Uien  annual  value  of  the 
said  rateable  property,  amounting  to  the 
somof  157/.  16f.  Id. ;  and  that  the  constable 
of  the  said  town  and  parish  (which  the  de- 
fendant then  was)  should  collect  and  re- 
ireive  from  the  churchwardens  and  over- 
seers of  the  poor  of  the  said  parish  of 
Maidstone,  the  said  rate  of  157/.  16s,  Id., 
and  pay  the  same  into  the  hands  of  the 
treasurer,  appointed  to  receive  the  same 
at'or  before  the  then  next  General  Quarter 


Sessions  of  the  Peace,  to  be  holdra  tar  the 
said  town  and  parish. 

The  said  defendant  accordingly,  and  in 
pursuance  of  the  said  order,  aiid  in  the 
mode  prescribed  by  the  act  of  55  Geo.  S. 
c  21.  B.  12,  served  a  notice  in  writing  upon 
the  said  plaintiff  (who  was  then  one  of  the 
churchwardens  of  the  said  parish  of  Maid- 
stone), requiring  him,  the  said  plaintifil 
within  thirty  dsja  of  the  receipt  of  Uie 
•aid  notice,  to  pay,  out  of  the  money  c(4- 
lected  by  him  for  the  relief  of  the  poor  of 
the  said  parish  of  Maidstone,  the  Mid  sun 
of  1572.  16f.  Id.,  to  rated  and  amfiscd 
upon  the  said  parish  of  Maidstone  as  albce- 
said;  the  said sumof  157/.  16<.  Id.  was  not 
paid  by  the  said  plaintiff  or  theother  diurdi- 
warden,  nor  by  the  overseers  of  the  pomr  of 
the  said  parish,  within  thirty  days  after  the 
receipt  of  the  said  notice ;  and  a  summons 
under  the  hand  and  seal  of  one  of  the  said 
Justices  for  the  said  town  and  parish  was 
issued,  by  which  the  said  plaintiiB*  and  the 
other  churchwarden  and  overseers  of  the 
poor  of  the  said  parish  of  Maidstone  were 
summoned  to  shew  cause  why  tfaeV  had 
neglected  or  refused  to  pay  the  said  face 
or  assessment,  and  such  summons  was 
served  upon  the  said  plaintiff,  and  the  aaid 
plaintiff  did  not,  nor  did  the  other  ch arch- 
warden  or  overseers  of  the  poor  of  the 
said  parish,  attend  such  summons,  or  shew 
any  good  cause  why  they  had  neglected 
and  refused  to  pay  the  said  rate  or  aasess- 
ment ;  and  the  said  Justice  issued  a  certaia 
warrant  under  his  hand  and  seal  comrnand- 
ing  the  said  defendant  to  levy  on  the  goods 
and  chattels  of  the  said  plaintiff,  as  sndi 
churchwarden  as  aforesaid,  the  said  aiun  of 
157/.  16«.  Id.,  so  rated  and  assessed  npoa 
the  said  parish  as  aforesaid ;  and  that  the 
said  defendant,  as  such  constable  as  a&re- 
said,  accordingly  executed  the  said  war- 
rant, by  seizing  and  taking  the  said  goods 
and  chattels  of  the  said  plaintiff,  in  the 
said  declaration  mentioned ;  and  for  sndi 
act  of  levying  this  action  is  brought. 

All  and  everything  done  and  executed  by 
the  said  Justices  and  the  said  defendant, 
touching  the  said  rate  or  assessment,  and 
levy,  was  done  and  performed  prc^rly  and 
legally,  provided  the  said  Jnstices  had 
power  to  make  the  rate  in  questioa. 

Before  this  action  mu  commenced  a  de- 
mand in  writing  of  a  perusal  and  oo|ij  of 


Digitized  by 


THE  DUTIES  OF  MAGISTRATES. 


97 


die  warrant  under  which  the  said  defen- 
dant acted,  signed  by  the  said  plaintiff, 
was  made  on  the  saia  defendant,  and  the 
aame  waa  refused  and  neglected  to  be  given 
by  the  aaid  defendant  for  the  apace  of  six 
tuytt  or  at  any  time  before  this  action  waa 
commenced. 

This  action  waa  commenced  against  the 
defendant  within  three  months  from  the 
time  of  his  making  such  distress  and  levy 
as  aforesaid. 

The  inhabitants  of  the  said  town  and 
parish  of  Maidstone  never  contributed  to 
the  rates  of  the  county  of  Kent,  and  until 
the  rate  in  question  was  made  in  the  year 
IStSf  upon  tJie  said  parish  of  Maidstone* 
in  the  nature  of  a  county  rate,  no  such 
rate  was  ever  made  within  the  said  town 
and  parish. 

The  mayor,  jurats,  and  commcnudtj 
liave  never  taken  any  wharfage  or  anohor- 

rfor  ships  or  o^er  vessdU  comiag  to 
said  town,  nor  has  the  clause  in  uieir 
charter  for  making  rates  and  assessments 
upon  the  mayor,  jurats,  and  commonalty, 
and  other  inhabitants  of  the  town  ever 
been  acted  upon. 

The  question  for  the  opinion  of  the 
Court  was,  whether  the  mayor,  recorder, 
and  justices  of  Maidstone,  had  or  had  not 
authority  to  make  the  order  of  the  26th  of 
October  1885,  for  the  makii^  of  a  rate  or 
assessment  as  a  town  stock  or  rate  in  the 
nature  of  a  county  rate. 

Mr.  Mmumgt  against  the  rate,  submitted 
diat  diis  case  must  be  governed  by  Rts  v. 
Clarhe{\)  which  waa  the  converse  of  the 
present — and  contended  that  under  55  G.  S. 
c  51.  sec.         being  the  act  under  which 

(1^  5B.&  A.  665;  1.0.1  D.ft  R.516. 

ft)  Wher«1iy  it  mt  enacted — "  Tliat  when  any 
ridnip  or  dinsiooa  hava  aeparite  commiMiona  ot 
the  peace,  or  where  taj  citiee,  tawna,  or  otber 
places,  within  England,  have  coumiMioDf  of  tbe 
peace  wiiluo  tbenaelvM,  aad  are  doc  anbject  to  the 
jvriMlictioQ  of  tbe  eomiBinions  of  the  peace  for  the 
coantiea  at  targe  in  which  such  libertie*  or  ftM- 
cbiaee  lie,  and  do  not,  nor  did  befiwe  the  paaasg 
of  this  Act,  oontribnie  or  pay  to  tbe  seTeral  rataa 
made  for  tbe  aaid  countiee  at  large,  it  ahatl  and 
may  be  lawful  to  and  for  the  Juatices  of  tbe  Peace 
«f  aBcIi  aaparate  juriadictiona,  vitUa  tbe  icapectin 
Uaita  of  ueir  eentiahiiona,  to  bm,  use,  and  «nr- 
ciae  all  and  Mnfolar  the  powera,  anthoritiea,  and 
BUtboda,  girea  or  prescribed  by  tbia  act;  and  aQ 
snch  aeparate  jorisdietions  are  bfteby  declared  to  bs 
■abject  thereto,  in  tbe  aame  manner,  t«  all  iaitats 
aad  pnpoaae,  as  cooaUea  at  Urga." 
8vppb'1690h 


the  rate  in  question  was  made,  att  the  con- 
ditions required  m  that  .section  mast  concur, 
before  local  jurisdictions  oould  have  autho- 
rity to  impose  and  enforce  a  rate  in  the  na- 
ture of  a  county  rate,  like  the  one  in  ques- 
tion :  he  also  cited  Batet  v.  Win»twnUy{p\ 
which,  he  contended,  bore  out  his  construc- 
tion of  the  act  of  55  Geo.  8.  The  power 
to  make  these  rates  must  altogether  be  to 
the  county  magistrate,  or  altogether  to  those 
of  the  limited  jurisdiction.  If  it  were  held 
that  die  borough  magistrates  could  not 
commit  to  the  county  gaol,  a  person  charged 
with  felony  might  be  kept  in  the  borough 
prison  for  an  indefinite  time.  The  case  of 
IVetharhead  v.  Dremtf  (4)  is  in  this  rei^ct 
distinguishable. 

Mr,  Justice  Bayley. — The  case  oiWtther- 
head  v.  Drewrj/  establishes  that,  where  a 
diarter  contains  an  absolute  nwi-intromit- 
ttnt  clause^  the  Justices  therein  named  have 
an  exclusive  jurisdiction,  and  the  place  hat 
in  fact  an  exclusive  commission  of  the  peace, 
and  is  liable,  under  13  Geo.  2,  to  a  rate  in  the 
nature  of  a  county  rate,  although  it  is  not  a 
county  of  itself ;  that  case,  therefore,  would 
be  an  authority  to  shew  that  the  borough  of 
Maidstone  standing  in  that  respect  in  the 
same  situation  in  which  the  town  of  Derby 
(mentioned  in  Wetherhead  v.  Drenry)  then 
stood,  the  Justices  acting  for  thatborou^ 
would  be  entitled  to  make  a  rate  in  the  na- 
ture  of  a  county  rate.  The  purposes  to 
which  the  county  rate  is  applicable,  are  both 
numerous  and  various ;  the  building  and 
repairing  of  bridges ;  the  making  and  main- 
taining of  gaols  and  houses  of  correctitm ; 
besid^  many  other  purposes.  Now,  in 
this  case  there  is  a  charter — which  charter 
contains  a  non-intromittant  clause ;  and  the 
language  of  that  non-intromittant  clause  is 
material,  because  it  shews  that  the  borotigh 
Justices,  and  the  borough  Justices  only, 
have  jurisdiction  as  to  matters  arising  within 
the  place,  and  that  tlie  county  Justices  can 
in  no  way  interfere  within  tbe  limits  of  tlie 
borough  ;  the  charter  states  that  the  town 
and  parish  should  for  ever  thereafter  remain 
a  free  town  and  parish  of  itself,  and  that 
the  inhabitants  thereof  should  be  a  body 
corp<}rate  in  deed  and  name,  by  the  name 

(3)  4MaiL&Selw.4S9. 

(4)  11  East,  168. 


Digitized  by 


9B 


CASKS  CX)NNBCTED  WITH 


of  The  Mwor,  Jurats,  and  Commonalty  of 
the  King's  Town  and  Parish  of  Maidstone,  in 
die  County  of  Kent ;  and,  fbr  the  better 
inmerving  and  keeping  the  town  and  parish 
In  peace  and  good  ffovernment,  it  ordained 
that  the  mayor  ana  recorder  of  the  town, 
and  three  senior  jurats,  should  be  Justices 
to  preserve  the  peace  within  the  town  and 
parish,  and  to  do  and  execute  all  and  ain« 
gnlar  matters  and  things  whteh  heloi^  to 
the  office  of  a  Justice  of  the  Peace,  m  as 
ample  manner  as  other  Justices  of  the  Peace 
of  the  county  of  Kent  had  been  accustomed 
to  do  and  execute  the  same ; — *'  and  that 
no  Justices  of  the  Peace  of  the  said  county 
of  Kent  should  in  anywise  intermeddle  within 
the  said  town  and  parish  to  do  anything 
which  there  belongetli  or  appertaineth  to  the 
office  of  a  Justice  of  the  Peace."  There  is, 
therefore,  no  single  act  in  bis  dtaracter  of 
ft  JfuUee  of  tlie  Peace  which  a  county  Ma- 

glstrate  can  do,  that  is  not  exdusively  con- 
ned to  the  Justices  of  the  town  and  bo- 
rot^.  Tile  case  of  The  King  r.  Ctarlee  has 
been  pressed  upon  us ;  but  I  think  that  ease 
difl^rs  most materiaHy  fiom  the  present:  ta 
that  case  the  Justices  had  not  a  general 
jurisdiction,  but  their  jurisdiction  was  limit- 
ed to  trespasses  and  misdemeanors,  and  the 
Justices  of  the  county  had  jurisdiction  in 
cases  of  felonies  and  treasons,  and  offences  of 
Aat  high  description.  If  that  case  were  ap- 

Slicabte  here,  then  we  should  be  driven  to 
le  decision  of  another  question,  namely, 
whether  this  borough  might  not  be  liable  to 
Cmtribute  to  the  coun^  rate  to  a  given 
extent,  mih  rejprd  to  the  expenses  which 
ate  to  be  borne  in  the  prosecution  of  ftlons, 
but  not  be  liable  to  the  county  rste  for  any 
other  purposei  to  which  the  county  rate  is 
appficable,  and  therefore  would  be  entitled 
to  raise  a  county  rate  of  its  own  tar  one 
purpose,  and  be  liable  to  contribute  to  the 
county  rate  fbr  another.  But  the  case  of 
Yfic  King  V.  Clarkct  as  it  seems  to  me,  is 
clearly  distinguishable  from  this  :  the  only 
point  decided  by  the  Court  in  that  case  was, 
that  because  the  town  of  Bath  contributed 
to  chaise  the  county  by  felons  committed  to 
the  county  gaol,  and  tried  at  the  county 
expense,  it  therefore  ought  to  contribute 
to  the  fbnds  of  the  county*  IVow,  ni  this 
^se,  there  is  no  right  to  commit  to  the 
county  gaolAwano^ce  ooanviilted  within 
the  limits  of  the  borot^,  mdif  die  borough 


Justices  are  to  act— to  vvhat  gaol  cm  dxy 
commit,  they  having  an  exclmive  jwil£^ 
tion  ?  Tliey  must  eommit  to  tb«rovngiol, 
and  to  their  own  gaol  only.  Iftheywereiobe 
considered  as  being  to  certain  parpoaei  nmh 
ty  Justices,  as  was  the  case  in  Xeai  v.  Hoa^ 
ton{5),  and  Rex  v.  jimot{C)t  tbea  dea^ 
they  might  beentttled  to  commit  to  the  eom^ 
gaol ;  but  having  an  exclusive  juriadictioa^ 
and  not  being  in  any  respect  eoanty  Jwticn, 
they  are  only  entitled  to  commit  their  fekm 
to  the  gaol  of  the  borough,  and  there  keep 
them  until  they  shall  be  removed  fbr  the  |w^ 
pose  of  being  tried  at  the  county  Seaiom 
under  the  county  commrssien.  Itisnidihit 
the  consequence  oftbatmi^ht  be,  thatsmia 
would  be  liable  to  remain  in  custody  ibr  tn 
indefinite  pCTiod  of  time ;  but  Uiat  ii  B«t 
so — it  would  he  the  interest  of  die  bsna^ 
Justices  to  remove  as  aoon  as  die  put; 
should  be  entitled  to  be  removed,  in  mda 
that  the  burthen  of  maintaining  him  n!^ 
be  got  rid  of;  and;  If  tliey  did  not  reawn 
htm,  he  might  apply  fbr  an  habeas  cerpH^ 
and  entitle  himself  to  be  removed  asl 
iH-onght  within  the  Kmits  and  operatioB  of 
the  general  gaol  delivery.    Tlie  aigaiMOt, 
therefore,  drawn  fVom  the  ease  otTheK'm^ 
V.  Clarke  does  not  appear  to  me  in  any  ifr 
spect  applicaUe  to  the  present  qoestion.  It 
may  be  said — what  is  then  to  be  (kme  mth 
reference  to  the  expenses  whidi  are  inciff- 
red  at  the  Assizes,  by  the  trial  of  thw 
persons  who  commit  offences  within  tla 
limits  of  the  borough  of  Maidstone  f  Tbe 
answer  is  tins :  if  the  borough  of  Mm^km 
had,  as  it  ought  to  have,  a  treasurer,  ind  s 
rate  in  the  nature  of  a  county  rate;  tlm, 
according  to  the  decision  in  K'mf 
Myer$(7),  where  offences  are  committed 
vrithin  the  limits  of  the  borough  of  Haid* 
stooe,  and  there  are  axprases  <wdared  at  dM 
Assizes  fbr  the  prosecution  of  diose  afientfii 
the  proper  order  would  be,  not  an  order  on 
the  county  treasurer,  but  an  order  on  tba 
treasurer  of  the  horaugh  of  UatdddM— 
snch  was  the  case  of  7^  Kin^  v. 
Stamford  there  had  an  exclusive  juri«dic- 
tioD — a  roan  committing  a  felony  withio 
the  Iksitft  of  the  bomagh  of  StamliKdi  «<• 
tried  at  the  ootnty  Amaea,  and  there  «>■ 

<3)  5  Mid.At8dw.M& 
<6}  aBm.ft  AM.SS8. 
(7)  fiXiaa  JUpiitar. 
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•n  order  Midn  upon  the  treHunr  4^  tin* 

PwU  of  KmtBYea,  which  is  a  part  of  the 
county^  and  a  (livifjon  like  a  ridiog  in 
Yorkshire,  having  a  separate  comtnisMon 
co-extensive  with  the  limits  of  that  division, 
and  there  was  an  order  made  on  the  treasu- 
rer of  the  Fails  of  Kesteven.  The  Court 
said  no- — this  is  wrong ;  you  ought  to  have 
nade  your  order  cMi  the  treasurer  of  Stam- 
ford, not  the  treasurer  of  the  Parts  of 
Kesteven.  So  I  should  say  in  this  particu* 
lar  Cne:'  for  n  offence  committed  within 
the  limits  of  the  borough  of  Maidstone, 
tried  at  the  Asbiaes,  the  order  ought  to  be 
an  orAet  on  the  treasurer  of  miidstone, 
^tthe  town  of  Maidstone  m^ht  bear  the 
Maidstone  burthen.  For  these  reasons, 
there  being  an  exclusive  jurisdiction  and  a 
non-intromittant  clause,  as  to  the  Justices 
of  the  Peace  generaUy  for  all  ordinary 
purposes,  and  there  being  no  right  in  the 
county  Jnatioes  in  any  respect  to  interfere 
srithu  the  limits  of  this  borough,  not  even 
to  issue  a  warrant  for  tbe  purpose  of  levy- 
ing a  county  rate,  I  am  of  opinion  that  this 
ife  a  ease  in  which  the  borough  Justices  of 
Maidstone  are  entitled  to  make  their  own 
nte  in  ike  ttature  of  a  couMf  rate,  and 
•re  not  pn^iibited  by  that  wluch  bu  been 
insisted  upon  at  the  bar,  as  forming  a  dis- 
tinction between  this  case  and  that  of 
Wetherhectd  v.  Drewry,  and  that  therefore 
J4idgm^k  ibust  be  givta  foi  the  defen- 
dant. 

Mr.  /uitioe  Littiedale. — I  am  entirely  of 
the  same  opinion.  It  was  decided  in 
Jamt  V.  6i-€tit(8)t  as  appNcahle  to  the 
town  of  Nottingham,  that  there  might  be  a 
-rate  made  in  die  Deture  of  a  county  rate, 
although  the  town  of  Nottingham  had  only 
been  a  county  of  itself  within  the  time 
«f  legel  mem&ry.  Then  cAnte  9f*t^ead 
T.  Dnmrj^  where  die  same  poiitt  was  in 
efiect  determined.  Now»  in  tbe  present 
ckse,  Maidstone  is  a  town  corpMate,  d- 
thoi^b  it  is  net  a  eontity  of  itselC  It  has 
Magistrates  of  its  own,  appointed  by  char- 
Mr,  who  have  power  to  do  aH  such  thii^ 
as  appertain  to  the  office  of  a  Justice  of  tbe 
Peace,  except  the  power  of  determiniqg 
cases  of  treason  or  fekmy,  or  any  other 
caac  toncbing  die  loss  of  life  or  roeAiber, 
vidumt  special  direction  of  die  king. 

(ft)  6Ti«BiUp.tt8, 


Having  that  general  power  conferrectt  tha 

king,  by  his  charter,  further  directs,  that 
no  Justice  of  the  Peace  shall  intermeddle 
within  the  town  and  parish,  or  do  any 
thing  which  there  belongs  or  appertains  to 
the  office  of  a  Justice  of  the  Peace.  So 
that  under  that  prohibition  county  Justices 
have  no»right  to  come  into  Maidstone  for' 
any  purpose  whatever— they  have  no  power 
to  come  there  to  try  any  felonies  at  Ses- 
sicHis ;  and  if  felonies  are  there  committed, 
they  must  be  referred  to  the  Assises  for 
triu,  unless  tried  under  a  spedal  commis- 
sion from  tlte  &own.  The  Justices  of  the 
Peace  havii^  no  power  to  make  a  county 
rate,  which  can  be  enforced  within  this 
borough,  what  does  the  charter  direct  to 
be  done  f  It  directs,  "  that  the  mayor, 
jurats,  and  commonalty,  or  tbe  major  part 
of  them,  for  the  better  support  of  the 
charges  of  the  said  town  and  parish,  and 
for  other  reasonable  causes  or  respects,  or 
for  tbe  puUic  good,  and  bene6t  of  the 
said  town  and  pari^,  and  of  the  inhar* 
bitants  thereof,  should  and  might  lawfully 
£roiii  Ume  to  time  make,  impose,  aiul  assess 
reasonalde  taxes  and  assessments  upon 
themselves  and  every  inhabitant  there,  and 
take  and  levy  tbe  same  by  distress,  or  in 
any  other  legal  manner."  Under  the  au- 
diority  of  this  charter,  at  a  General  Quarter 
Sessions  of  die  Peace,  bolden  before  the 
mayor,  recorder,  and  three  Justices  of  tbe 
town  and  parish  of  Maidstone,  that  Ses- 
sions order  a  rate  and  assessment  in  tbe 
nature  of  a  county  rate  to  be  made;  and, 
taking  it  for  granted,  that  the  purposes  to 
which  a  rate  of  that  nature  when  raised  is 
applicable  required  tbe  making  of  such 
rate,  I  see  no  difficult  upon  the  subject, 
nor  any  ohjeodon  to  the  making  of  it.  Tbe 
Justices  of  die  county  at  large  have  no 
power  to  auke  a  rate,  and  therefor^  if 
tUa  rate  cannot  be  si^ported,  there  aw 
many  thin^  whidi  k  is  the  duty  of  tfae 
local  M4gistratet  to  maintain  «id  pay, 
which  must  be  entire^  unprovided  £ar. 
Upon  principle,  therefore,  as  well  as  on  tbe 
authorities  adduced,  it  appears  to  me  that 
this  rate  has  been  prc^rly  made. 

Mr,  Justice  Parice^- — 1  am  alao  of  the 
same  i^inion.  Tbe  question  turns  on  the 
construotion  -ef  the  24th  section  of  Ike 
£5  Geo.  S,  c  -51 1  attd  tbe  question  i», 
iriietlier  the  town  and  liorotigh  of  Maid- 
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stone  fidls  vitlim  tlie  description  of  places 
there  mentioned,  which  have  tlie  power  of 
making  separate  county  rates.  That  sec- 
tion applies  to  cities,  towns,  or  other  places, 
having  commissions  of  the  peace  within 
themselves,  which  are  not  subject  to  the 
jurisdiction  of  the  commissions  of  the 
peace,  for  the  counties  at  large^  within 
which  such  places  lie,  and  do  not,  and 
did  not,  before  the  passing  of  the  act, 
contribute  and  pay  to  the  several  rates 
made  for  the  counties  at  large.  In  this 
case  it  is  dear,  from  the  charter  by  whidi 
the  borough  Justices  are  constituted,  that 
there  is  a  commission  of  the  peace  within 
this  borough ;  and  that,  by  the  express 
provisions  of  that  charter,  the  borough  is 
not  subject  to  the  jurisdiction  of  the  Jus- 
tices acting  under  the  commission  of  the 
peace  for  the  county  at  large  for  any  pur- 
pose, because  the  prohibition  contained  in 
the  words  of  the  non-intromittant  clause 
here  is  so  very  express,  viz.  that  "  no  Jus- 
tice of  the  Peace  of  the  county  of  Kent 
should  in  any  way  intermeddle  witK  the 
said  town  or  parish,  or  do  any  thing  that 
there  belongeth  or  appertaineth  to  the 
office  ofa  Justice  of  the  Peace."  The  two 
first  conditions,  therefore,  are  complied 
with  in  this  case ;  and  it  is  clear  also,  that 
the  third  is — which  is,  that  the  place  shall 
Hot,  before  the  passing  of  that  act,  have 
contributed  or  paid  to  the  county  rates  at 
large:  so  that  all  the  conditions  required 
appear  to  concur  in  the  present  case.  The 
authority  of  The  King  v.  Clarke,  has  been 
pressed  upon  us ;  and  there  were  certainly 
expressions  dropped  in  the  course  of  the 
judgment  there,  which  do  favour  the  argu- 
ment which  has  been  urged  here  to-^y 
against  this  rate  :  but,  looking  at  the  esse 
itself,  it  is  entirely  distinguishable ;  for 
there,  although  there  was  a  ttparate  com- 
mission of  the  peace  given  to  die  town  Jus- 
tices, yet  there  was  no  exclusive  jurisdic- 
tion given  to  them ;  and  the  second  condi- 
tion required,  was  therefore  not  complied 
with,  for  iq  that  case  the  ci^  of  Badi 
was  subject  to  the  jurisdiction  of  the  com- 
mission of  the  peace  for  the  county  at 
large;  the  county  Justices  were  sitting  in 
certain  cases,  concurrently  with  the  Bath 
Magistrates  as  Justices  of  the  Peace,  they 
having  a  co-extensive  jurisdiction  with  re- 
gaid  to  certain  offenoea  enumerated  in  the 


charter,  although  the  borough  Josdcet  had 
the  first  or  primary  jurisdiction,  and  it  was 
only  on  thetr  default,  that  the  county  Jus- 
tices could  interfere.  The  dty  of  Baih 
therefore  was  clearly  subject  to  the  juris- 
diction of  the  commission  of  the  peace  for 
the  county,  and  was  not  a  place  within  the 
meaning  of  the  i4th  section  of  55  Geo.  3. 
cap.  51.  Tlte  borough  of  Maidstone  is 
within  that  clause,  and  the  rate  in  question 
was  properly  made. 

yerdkljbr  (Ac  pUuO^* 

Mr.  Ckmpbdlt  after  the  Judges  had  de- 
livered their  opinions,  menticoed  to  the 
Court  the  case  of  Talbot  v.  /faMfe(9),  ss 
a  decisive  authority  in  sujqpbrt  of  the  jw^ 
ment  of  the  Court. 


1829     rTHK  KING,  on  the  pro$eemtion 

*  '       SKITU  AMD  AMOTHBE. 

Practice  on  Cram  Side— Tale  of  Jfi- 
Javits, 

An  cMdts^  to  he  ntei  on  tie  Cromn  siA 
iff  the  Kingfe  Bench  ehontd  not  be  cnHtiei  im 
a  eaatet  vnteu  the  proeeedmge  hope  or^ 
noted  in  that  Court,  or  ktee  been  remoeed 

htf  a  certiorari, 

Aecordinglyt  nhere  a  nde  had  been  «^ 
tained  in  a  eate  gromn^  out  of  an  indictmeni 
at  the  Old  Btdley  Seuions,  and  the  affidaeitt 
»ere  entitled,  "  The  King,  on  the  Protecetien 
of  G.  fr.  and  W.  C.  against  T,  S.,"  nkieh 
was  the  jrroper  title  of  the  cause  ai  the  Set- 
$ion*: — Held,  tktU  they  were  improperly  <»■ 
titled. 

A  rule  had  been  obtaiaed  bjr  Mr.  Tof 
lor,  calling  on  the  attorney  for  the  pfoiecu- 
tora  to  shew  cause  why  lie  ahould  not  ny 
them  the  eotts  of  the  taxatim  of  his  mB; 
mora  than  a  sixth  harii^  beea  takes  aS, 
It  appeared  that  the  business  of  the 
cution  was  carried  on  by  indictment  at  the 
Old  Bailey  Sessions ;  that  the  [wisonm  bad 
been  there  tried,  and  that  the  proceedii^ 
bad  never  been  removed  into  this  court  hf 
certiorari  or  otherwise.  The  affidavits  mpam 
which  the  rule  had  been  dnira  wen 

(9)  SStOkllS*. 
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Miidedi  "  The  King,  <hi  die  prosecation  of 
George  Wagoer  and  William  Chapman, 
against  Thomas  Smith;"  "  The  King,  on 
<he  prosecution  of  Geoive  Wagner  and 
William  Chapman,  against  Fanny  Stoker." 

Mf,  Baniom  now  abewed  cause. — Con- 
ceding for  the  present,  on  the  authority  of 
Ex  parte  WiUiam${\\  and  Ctarke  v.  i>0KO- 
vm\%\  that  this  Court  lias  jurisdiction  to  tax 
an  attorney's  bill  for  business  done  at  the 
Quarter  SessionSt  the  affidavits  upon  which 
this  rule  was  obtained,  are  improperly  en- 
titled. The  cause  to  whidi  the  title  refers 
is  not,  and  never  was  in  this  court.  An 
indictment  for  perjury  could  not  be  proved 
upon  these  affidavits,  there  being  no  such 
cause  in  couru  As  a  general  rule,  an  affi- 
davit made  on  the  Crown  side  in  this  court 
should  not  be  entitled  in  a  cause,  unless  the 
proceedings  have  originated  in  this  court,  or 
unless  they  have  been  removed  and  are  in 
court  by  certiorari.  The  title  used  in  the  case 
in  4  T.  R.  was  Ex  parte  WUtiam$,  which 
was  the  name  of  the  client.  Here,  the  title 
should  have  been  "  Ex  parte  ffagner  and 
C/Mpman,** 

The  Court,  after  conferring  with  the  offi- 
cers, held  the  objection  to  be  good. 

RuteiiUschargedt 


1830.      ^  UX  V.  THE  mSABITAHTS  OV 

May  8.  3  willouguby. 

Poor  Lomt^Hiring  and  Service. 

AfUr  a  nm  had  agreed  mih  hi*  intended 
matter  upom  the  term*  of  a  yearly  hiring,  the 
master  laid  he  did  not  wish  the  man  to  get 
a  tettkment :  and  that  if  he  would  reserve 
three  dajfft  that  would  do.  The  man  agreed 
to  this.  He  had  the  three  days  at  tfiUoughby 
Feast.  He  went  away  at  the  end  of  the  year, 
and  recaeed  his  whole  wages.  The  Setsiimt 
held  this  to  be  OH  etceptue  hiring  ;  and  lAc 
Court  coi^armed  their  order. 

By  an  order  of  two  Justices,  William 
I«ake  and  his  wife  were  removed  from  the 
imriah  of  Bourton-upon-Dnnsmore,  in  the 
county  of  Warwick,  to  the  parish  of  WU- 
loughby,  in  the  same  county. 

(1)  4T«fniB«p.49«. 
(t)  9TsniB<^  694. 


Upon  appeal,  the  Sessioits  confirmed  the 
order,  subject  to  the  opinion  of  this  Coiurt, 
upoa  the  foUowfaig 

CASE. 

The  pMiper  William  Lake  was  settled 
by  birth  in  the  appellant  parish.  In  the 
year  1826i  he  was  at  Rugby  Mop  oa  the 
day  after  Old  Michaelmas  day;  lie  there 
met  Mr.  Hesom,  of  Draycote,  in  the  respon- 
dent parish,  who  hired  him  until  the  Mi- 
chaelmas day  following,  at  7/.  wages.  The 
pauper  was  to  be  a  wagoner,  and  thresh. 
Mr.  Hesom  then  said  to  the  pauper,  that 
he  did  not  wish  him  to  get  a  settlement,  and 
that  if  he  would  reserve  three  days,  that 
would  do.  The  pauper  agreed  to  this,  upon 
which  Mr.  Hesom  paid  him  Is.  as  earnest. 
He  bad  the  three  days  at  Willoughby  Feaat. 
He  went  away  the  Sunday  after  Michael- 
mas 1827i  and  received  his  whole  vrages. 
He  resided  during  all  this  time  with  his 
mavter  in  the  reapondent  parish. 

ilfr.  Amua  and  Mr.  Pennington,  in  sup- 
port of  the  order  of  Sessions. — ^Tbis  was  a 
revocable  dispensation  of  tlie  service,  or  the 
whole  of  the  conversati<w  at  the  Ume  of  the 
hiring  was  a  part  of  the  contract;  and  the 
Sessions  were  to  decide  which.  The  caae 
of  Rex  V.  tlie  Inhabitants  of  Sulgraoe(X) 
may  be  cited  against  the  latter  alternative 
of  the  question ;  but  the  Sessions  there 
appear  to  have  decided  not  upon  the  terms 
of  the  contract,  but  what  was  the  appre- 
hension of  the  pauper  as  to  iu  effect. 

Mr.  Hill  and  Mr.  Waddington,  contril. — 
There  vraa  a  complete  hiring  oefore  any  ex- 
ception was  talked  about.  The  ease  of 
Rex  V.  Sulgrave  ia  in  point.  But— 

The  Coart  thought  the  Sessiona  were 
right. 

Order  of  Seuions  confirmed. 


1 880.     *>     BEX  V.  BT.  MICBM.AS,  BXEX- 

May  12.  >  rono. 

Poor  Laws — Settlement  by  office. 

1.  The  iffee  oj  Ummonerfar  a  eHy  co»- 
nttmg  oJ  eeteralpariehetf  is  enffiaa^  to  co»- 

(1)  STsni&ep.37ti. 


Digitized  by 


CASES  •COKNECTED  WTTB. 


fir  m  teUbmni  mrtktfmritk  m  wlmk  tkt 

S.  Provided  such  an  temtd Jkr  u 
ftoTt  it  is  imm^erial  wketker  the  cffieer  em- 
f  tnw  to  reside  in  the  tame  parish  m  the  city 
d*rmg  tiu  »hok  ymr.  Be  gmn-  a  eaitk' 
meiU  m  that  fmritk  im  the  eilt/  m  wkiek  he 
neidcd  the  lattfortsf  days  9/ the 

Tvro  Jutdcei.  by  tlieir  OHier,  removed 
-Sophia  Hall  and  her  six  cliildren  from  the 
fiarish  of  St.  Peter,  Hereford,  to  the  parish 
«f  St  NiehofaM*  Hereford.  Upon  appeal, 
the  Setiions  eoifinned  the  order,  aubjeot  to 
thaJ^owfog 

CASS. 

Thomas  Hidl,  deoeised,  the  bmband  of 
^Elophia  HaU,  «be  pauper,  joined  a  legal 
•aettlantflnt  in  the  pariah  of  Su  Nicholai, 
Hereford,  renting  a  tenement:  he  qnitted 
tkathoase  Nov.  38,  18S7,  and  lived  in  the 
parish  of  All  Saints,  Hereford,  till  the  9Btd  of 
June  I S28,  when  he  removed  to  St.  Peter's, 
Here&rd,  and  resided  hi  that  parish  till  the 
time  of  hia  death,  the  £9th  of  December 

On  Monday,  the  2nd  of  October  I8S6, 
iie  was  appointed  by  the  Corporatioti  of  He- 
reford ID  the  AMNOAL  pubKc  (^ce  of  irnm 
erier  and  beUman4m  the  eiiy  of  Hereford, 
tfnd  also  vworn  in,  a  constable  of  the  city  of 
Hereford;  he  was  re-appointed  and  rc!- 
«wom  'OB  the  let  of  October  and  16th  of 
-OcMber  18S8,  and  he  executed  the  office 
of  tomi-«rier  and  beAnan  in  the  city  of 
Henjfbrd,  of  which  rtie  parish  of  St.  Peter 
forma  a  part,  from  the  time  of  hn  first  ap- 
pointment on  the  «8rd  of  October  18*6, 
up  to  the  time  of  his  death,  99th  of  Decem- 
ber 18£8.  He  was  also  liable  and  ready 
*a  •execoie  the  office  -of  constable  'When 
called  on,  but  never  acted  as  consfaUe. 
There  htwc  other  penolm  swom  in  as  con- 
stables, who  acted  as  such  in  the  city. 

The  said  Thomas  Hall  resided  forty  days . 
and  upwards,  namely,  from  the  23rd  of  June 
1828  to  the  S9tlt  of  December  1828,  in  the 
parish  of  St.  Peter,  Hereford. 

Tlie  question  for^determinattonof  ^ 
Court  was,  whether  the  residence  of  Tho- 
mas Hall  in  St.  Peter's  parish  (while  exe- 
oudng  the  ammal  pnUk  ofBce  of  oner  <and 
-heUnatt  for  fiN-ty  days  and  upwards  in  all 
the  parishes  in  the  city  of  Hereford),  namely, 
from  the  23rd  of  ham  t8!B8  to  the  29th 


of  Deoeinber  U8ft,  «m  aifficient  to  tm  t 
aettlement.  If  it  was,  his  widow  Sa^ 
-Hall  and  ftmily  have  gUBHl  asetdoM 
in  St.  Peter's  ^riahf  bat  if'^mitoee 
was  not  Buflkient,  their  BetdsaMiitini  in 
St.  Ntebolas'a  parish. 

Mr.  Juttke,  in  support  of  the  order  at 
■Sessions. — All  &e  previses  oski  oa  tbk 
•ui^ot  relate  so  the  parish  io  wfudi  ibe 
pauper  eaine  and  resideil,  when  be  mi  pst 
into  the  ofHoe.    I'bere  is  no  case  In  litiA 
there  has  been  a  change  of  fsrtsli.  Tie 
wet ent  case  seems  <o  be  oontiAend  Mf. 
Nolan  (1)  as  undecided.   Bat,  upon  ■  cos* 
siderattom  of  tlie  atatate  3rd  and  idi  Wk.  1 
c  11.  and  the  oasee,  it  seems  tint  the  na- 
ilence  in  the  pariah  ehoidd  be  «o-«xta«tt 
with  the  tKrvioe  of  ^  efBee  far  a  jm. 
The  being  rated  in  one  parish  tad  reodisg 
-in  anodier,  were  held  to  be  insofBrnnt  fcr 
the  purposes  of  setvlenwnt:  Sexv,St,l6' 
ehael(z).    Bat,  even  if  the  wsidattii* 
different  paririi  iTMndd  be  sufBdeot,  dm 
nwist  be  a  year's  residence  in  the  nsrisfe  in 
which  the  Bettlement  is  tslahned.  The  cw 
of  Rex  V.  Liverpool  (3)  may  be  cited  « tie 
other  side,  where  it  was  held,  that  it  1 
dwrch-yard  lie  in  two  pariihes,  die  witoa 
may  gain  a  settlenwot  in  the  one  in  «l>iA 
he  resides,  idthough  no  part  of  the  ehurdi 
lies  within  that  parish.    But  that  caie  ii 
inapplicable,  as  ttiere  -was,  in  that  cue,  1 
years  residence  in  the  parish.  In  tbe  cm 
•f  The  Kmg  v.  Me  MuMtmOi  of  Btif 
Cross,  }restgate(4),  the  Court  m J^j 
where  tlie  pat^r  was  irr^ularly  £iehM|N 
from  his  office,  he  gained  no  settleneirt. 

Mr,  CimtpMl  and  Mr.  M'Lem,  coani 
—There  has  been  a  residence  fw 
Aiys  in  tlie  pariab ;  and  s  service  «f  * 
office  fbr  a  year.  These  are  all  tbe 
•sites.  Mr.  Nolan,  in  the  ps««g*  ^ 
has  been  «iled,  observes,  that,  "  if  aajj* 
}agy  exists  bctw*en  this  apscies  ^.'^ 
vaent  and  those  i^prawticeahipi  bffiog*" 
eervice,  mreaideBce  npoa*  rented  tw**" 
of  10/.  per  annuas,  «r  upon  •  vm''  *^ 
estate,  tlie  poinu  are  dedded  as  to  tb^ 
The  analogy  is  obvious,  inasmoeh  m  w 
forty  days'  reasdenoe  waa  leqmivdbfW 
atat.  IS  and  14  Ow.  «.  c  19.  ^ 

(1)  M  Poor  Laws.  fitDk 
ft)  6  Trtra  R«p.  SW. 

(3)  3T«rmIin.  H& 

(4)  4Bm.«  AIA<«A. 
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tMcn  SfttttAed.  The  notice  of  coming  to 
mide  wu  required  by  the  stftt.  1  James 
e.  17;  but  the  stat.  3  W.  &  M.  e.  11, 
whidi  gires  this  description  of  settlement, 
declares  tbtt  the  executing  of  the  pubNc 
ennud  effite  shall  be  eqniralent  to  notice. 

Tbtt  Court  took  time  to  oensidet}  and, 
en  tke  Ifith  of  May,  the  judgment  was 
Uvered  in  the  fbUowmg  tenn*» 

Lord  Tenterden, — After  stating  the  facts, 
his   Kordahip   observed  — -  The  Sessions 
tliought  that  the  husband  of  the  pauper  had 
nqt  gained  a  settlement  in  the  parisli  of  St. 
Peter ;  but  we  think  otherwise.  The  ques- 
tion turns  upon  the  statute      W.  &  M. 
c.  11.  s.  6.    There  is  no  doubt  that  the 
office  of  crier  is  an  office  within  the  mean- 
ing of  the  statute ;  and  that  the  office  need 
not  be  conAned  to  any  particular  parish, 
sHhei^  serred  for  a  city-  which  has  sere* 
nl  parities.  The  statute,  after  placing 
greater  limits  on  tlie  riglit  of  settlement  by 
coming  into  a  parish,  and  providing  in 
stricter  terms  fbr  the  girmg  of  notice,  goes 
on — **  Provided  always,  that  if  any  person 
who  shall  come  to  inhabit  in  any  town  or 
parish  shall,  for  himself  and  on  his  own  ac- 
count, execate  any  public  annual  office  or 
charge  in  the  said  town  or  parhh,  during 
one  whole  year ;  or  shall  be  charged  with, 
and  pay  his  share  towards  the  public  taxes 
or  levies  of  the  said  town  or  parish,  then  he 
shall  be  adjudged  and  deemed  to  have  a 
legd  settlement  in  the  same,  though  no  such 
notice  in  writiiig  be  delivered  and  poblished 
a»  is  hereby  be&re  required."   The  first 
part  of  the  statute,  therefore,  provides- 
that  residence  ibr  forty  days  shall  not  be. 
enough  unless  notice  be  given ;  but,  in  the 
dause  I'  have  just  read,  it  puts  the  ser\-lng 
of  such  an  office  as  the  present  in  the  place 
of  notice.  Here,  the  husband  of  the  pauper 
was  within  the  very  words  of  the  act ;  and 
it  is  the  safer  course,  in  construing  those 
acts,  to  abide  by  the  very  words.  The  next 
section  throws  some  light  on  the  subject,  as 
it  provides,  "  that  if  any  unmarried  person 
be  lawfnity  hired  into  a  parish  for  a  year,  the 
aervlce  therein  shall  confer  a  settlement, 
though  no  notice  be  given."  It  would  seem, 
therefore,  that  the  being  hired  before  the 
parson  came  xnttk  the  parish,  was  sufficient, 
provided,  there  wu  a  year's  service.  By 
fuwlogy,  we  think  that  the  appointment  to 


tfie  office  before  the  person  came  to  reside 
in  the  parish  was  sufficient ;  seeing  that  he 
served  the  office  for  one  whole  year,  for 
this  as  well  as  other  parishes  in  the  city. 
We  think,  therefore,  that  every  requisite  to 
{pve  a  settlement  has  been  complied  with. 

Order  ^  iSicfsietu  faosM 


^  ANoxuan.. 

Seiect  Vettti/ — Majority. 

Where  an  act  o/  farlUment  ffmes  a  power ^ 
tn  relation  to  a  puhUc  trust,  to  a  defiuUt 
number  of  persons,  it  is  necessary  for  a  ma* 
jorily  of  that  number  to  atteki  at  tack 
meeting* 

AccordmgTy,  where  a  $ehet  vestry  o^ 
twetUy'Six  was  appoiided  under  the  58 
Geo.  S.  c.  45.  and  the  59  Oeo,  9.  c.  90, 
for  t/ie  care  and  management  of  a  district 
church,  and  a  number  less  tfutn  fourteen  met* 
and  made  a  church-rate : — Heldt  that  tke 
reUe  mas  bad, 

[This  case,  establishing  the  above  point, 
will  be  found  in  8  Law  Joarn.  K.B.  Sd.} 


ISSO.      )  VBB  KINO  V.  THE  tVSneU  OP 

Sessions  Prtutiee^A mendmenl. 

An  order  of  removal  oa  cempl&hU'of 

the  parish  officers  of  A^  nat  made  for  a 
remotmi  to  S,  By  mistake,  the  order  'ma»- 
fUed  up  as  made  on  the  complaint  of  the 
parish  ^cers  of  B,  Upon  an  appeai  against 
the  order,  the  mittah  was  disceetred.  The 
Sessions  refiued  to  amend  under  5  Geo.  2, 
c.  19;  and  allowed  the  appeal — but  held, 
that  they  ought  to  have  amended;  and  wran- 
damus  ordered  that  they  shouid. 

An  order  of  removal  was  made  upon  the 
complitint  of  the*  churchwardens  and  over- 
seers of  the  poor  of  the  township  of  Mid- 
dteton,  to  the  township  of  Forest  ami  "PHih,. 
both  in  the  county  of  Durham.  By  mistake 
the  order  vral  flSed  op  so  as  to  make  it 
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^pear  that  the  lame  waa  made  upon  the 
complaint  of  the  churchwardens  and  over- 
seers of  Forest  and  Frith.  An  appeal  tvaa 
entered  at  the  Sessions  against  the  [order, 
and  the  appeal  ivas  opened  when  the  mis- 
take was  discovered.  The  counsel  for  the 
respondents  then  craved  the  Court.to  amend 
under  5  Geo.  S.  c.  19,  (see  2  Nol.  551). 
The  Sessions,  however,  conceiving  this  to 
be  an  amendment  of  substance,  and  not  of 
finrm,  declbed  amending,  and  allowed  the 

A  rule  havii^  been  obtained,  calling  upon 
die  Juaticee  to  shew  cause  why  they  should 
not  enter  eondnoeneee  as  to  the  appeal, 
•mend  tlie  order,  end  bear  the  merits  of 
the  appeal — 

Mr,  C.  CresiwtU  shewed  cause. — The 
case  of  The  K'mg  v.  Great  BedwiniV) 
shews,  that  an  error  of  this  nature  is  one 
of  substance,  otherwise  there  will  l>e  no 
distinction  observed  between  form  and  sub- 
atance. 

Mr.  StarkiCf  contra,  stopped. 

Lard  Tenlerden. — The  error  was  obvious. 
I  think  it  was  a  mistake  in  point  of  form 
only ;  and  that  tlie  Justices  might  properly 
have  amended  the  order. 

RtUe  abtoUUe. 

[See  Rex  v.  Harrow  on  the  Hilt,  %  Bott, 
706  ;  %  Nol.  553.] 


1830.    't'THE  KIHO  r.  DAVIE8  AMD  AN- 

May  SO.  3  othsb. 

CtrtioTcari —  CotU, 

1.  The  father  1^  a  deceatedpertOHtwhoie 
body  has  been  disinterred  for  the  purpose  of 
diatectioHt  and  who  prosecutes  to  conviction 
the  parties  guilty  of  the  t^encCf  is  a  party 
grieved,  so  as  to  be  entitled  to  costs  under 
S  W.  ^M.c.  U.S.  S. 

2.  But  where  it  appeared  tftat  money  had 
been  raised  by  the  prosecutor  by  pubUc  iu6- 
scrtption^  towards  carrying  on  the  prosecu- 
tion, llie  Court  refused  to  allow  him  his  costs. 

8.  The  costs  incurred  6y  tite  prosecutor 
previous  to  the  removal  iy  certiorari  are 
never  aUowed, 

(1)  Bun.  S.C.  l«3i  S Nd.  951. 


The  deiendanU  were  indicted  with  other* 
at  the  Sessions,  for  omspiring  to  cause  the 
body  of  a  young  woman  to  be  disinterred 
for  the  purposes  of  dissection.  There  were 
other  counts,  cliarging  a  possesnon  of  die 
body  with  the  knowledge  that  it  had  been 
illegally  disinterred.  The  defendants  re- 
moved the  indictment  into  this  court  by 
certiorari.  The  present  defendants  were 
convicted  on  the  latter  aet  of  connta,  ud 
fined.  After  their  conviction,  the  proae- 
cutor,  who  waa  the  father  of  the  yoong; 
woman,  obtained  a  side  bar  rule  Ga  hia 
costs  under  tlie  staL  5  W.&M.e.  U.  8.&. 

The  defendanta  obtained  a  rule  to  sheW 
cause  why  that  side  bar  rule  should  not  be 
discharged.  This  was  made  upocf  an  affi- 
davit, that  the  cause  had  been 'reraov^d.  ^ 
certiorari,  among  other  grounds^bcfeftMelW 
prosecutor  had  sought  to  excUe  a  fetfjadiee 
against  them.  It  also  stated,  that  the  pi»- 
secutor  had  collected  subscription*  to  caisy 
on  the  prosecution. 

Mr,  Attorney  General  and  Mr.  Ptttesom 
now  shewed  canae. — ^Tbe  prosecutor,  as  the 
party  grieved,  is  entitled  to  costs.  As  to 
the  expense,  this  is  borne  by  the  prosecutor 
himself;  and  in  this  respect  the  case  diffirs 
from  that  of  Rex  t.  Cook{\').  Hen,  it 
does  not  appear  tliat  the  prosecutor  re- 
ceived assistance  by  the  subscription  beyond. 
51.  In  Rex  v.  Cook,  the  prosecution  was 
carried  on  merely  nominally  by  the  rela- 
tives of  the  deceased.  Besides,  the  snaU 
sum  collected  in  this  case  by  the  subseiip* 
tion  may  have  been  collected  after  the  ^ 
fendants  had  increased  the  expense  of  the: 
proceeding  by  removing  the  cause. 

Mr.Brougliam  ntAMr.Courtenay,coDUh- 
The  father  is  not  a  party  grieved  withia 
the  meaning  of  the  sutuie.  (The  Court 
expressed  an  opinion  decidedly  unfavoni^ 
able  to  this  argument.)  Then  the  case 
fiJla  exactly  wiUiin  the  principle  of  Rex  t. 
Cook.  Where  the  prosecution  is  aided  by 
a  public  subscription,  the  Court  will  not 
enter  into  an  inquiry  as  to  the  amount  col- 
lected. If  the  case  had  been  tried  in  the 
court  below,  the  prosecutor  woidd  not  have 
been  allowed  costs. 

Lord  Tenlerden.—We  think  the  fiuberi* 
a  party  giieved  for  the  pnrpoae  of  cntitliliK  . 

(1)  t  K.  at  B.  W6  i  fiUw  Jown.M^  Cmm,SU 
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M  «otMi  bM  OB  tlw  Other  ydiot  the 
case  eaonot  be  dntingaiskcd  ftom  that  of 
Mete  r.  Co^k.  Money  was  ceDeeted  by 
imbKe  Mibeeripthm  to  earry  on  tbe  protecu- 
tkm  t  and  the  Ceort  eumot  enter  into  an 
ernet  in^iry  as  to  the  aMoant  taioed  m 
order  to  set  k  against  the  ^faafale  costs 
«r  the  prosMudon*  It  is  said,  that  the 
money  thos  eoUeciad  «iay  have  been  coU 
hcMd  after  the  awe  had  been  remowd 
^^tionru  That  CM  asake  no  diffbNMe 
in  the  principle ;  ftar  dw  eoats  ineurrad  be- 
^km  ^  renoval  ara  never  aHowcd  on  tu^ 
atiott  in  saeh  a  cm  as  the  present 

t>>w  tiAtetute,  tQ  deprive  the 

jiroMcafor  ^  cottt. 


1880.   7  DO*  rf.  f&cnoir  an»  onuas 
May  \4.  y  v.  bilbt. 

Pmmk  Lan^ — /m'iU  Temmqf, 

1.  WhenhnitwttfMtedintruteesfffr 
the  fcm^  of  a  parish  chnrch  t — Meld,  tkitt 
ihe  parith  r0eers  for  the  time  behtg  might 
recover  possettim  of  them  in  ejectment  vpon 
«  demise  in  their  namett  under  the  authtnity 
of  the  59  Oev.  S.  c.  9$.  i.  17. 

S.  A  wiU,  made  by  a  joint  tenant,  it  inope- 
"rathe  at  to  the  property  in  joint  tenatKy,  n^ 
though  he  turvtve  hit  companion. 

Thh  was  an  acdon  of  ejectment  brought 
to  recovier  certain  premises,  situate  in  the 
parish  of  St.  Michael  on  the  Mount,  in  tbe 
city  of  laneoln,  and  tried,  before  Mr.  Jtu- 
tice  Holroyd*  at  tbe  Assizes  holdm  for  the 
said  city  fn  March  18«7. 

The  declaration  cootahn  several  de- 
mises :  one  by  William  Jackson,  on  the 
2d  of  November  ISSd ;  a  second  demise 
on  the  same  day,  by  Seth  Brandham, 
churchwarden  of  the  pariah  of  St.  Mark, 
in  the  said  city,  Job  Cartlcdge,  church- 
tfarden  of  the  same  parish,  and  Samuel 
Carr  and  Jonathan  Davtaon,  overseers  of 
the  Mid  parish  of  St.  Mark ;  a  third  de- 
Inise  on  the  same  day,  by  the  said  parish 
officers,  Seth  Brandham,  Samuel  Carr,  ai^ 
Jonathan  Davison  (omitting  Job  Cart- 
ledge)  ;  a  fourth  demise  on  the  sanie  day 

Sr  the  aforesaid  churchwarden  (omitting 
ft  oveneers);  and  afiftfa  demist  ontha 
8vrn..  1890. 


same  iday,  by  Seth  Brandham,  ciltiK*^*^ 
den,  aibresatd. 

The  following  facts  were  proved,  M 
trial,  on  the  part  of  the  lesson  of  ti 

jrlaintiff: 

By  indenture  of  lease,  bearing  date  on 
the  itd  of  January  1786,  Richard  Gibaon 
the  dder,  Luke  Hutcbiasoo,  Charles  Me- 
.thaoB,  John  Jackson,  Thoaus  Sbmes,  Joha 
Wacktasoo,  Joseph  Lnnd,  RaUi  Bowring, 
and  Jonathan  Okan,  dMcribed  in  the  said 
icaas  to  be  iidbafaitantB,  pariAioitf  s,  md 
M&es  a£  die  parish  lands  and  choich 
lands  of  and  belongiog  to  the  parish  of  St. 
Mark,  in  the  city  of  Lineoln,  aad  Joseph 
Smidi,  churt^warden  of  the  said,  parish, 
^Uniaed,  granted,  and  leased  to  Bobert 
Hohsaee,  as  well  in  consideration  of  tha 
sttrrender  of  the  former  lease,  as  for  diveta 
odier  good  oaoses  and  ooosiderationa 
therein  described,  as  surviving  executtw 
and  trustee  named  ia  the  last  will  aad  tes- 
tament of  John  Lamb,  late  oi  the  city  of 
Lineofai,  gentleasan,  deceased,  two  measn- 
agea  cr  tentments,  and  growad  thereto  ad- 
joining, titnate  in  tbe  aatd  parish  of  St. 
Midiwl  on  the  Mount,  to  hold  the  same 
to  the  said  Robert  Holmes  and  his  assigns 
iVom  the  S6tfa  of  December  then  last  past, 
for  and  during  the  term  of  forty  years 
<henc«  next  ensuing,  upon  such  Uusts  ne- 
vertheless as  are  mentioned  and  expressed 
of  and  concerning  the  said  premises,  in  and 
by  the  last  will  and  testament  of  die  said 
John  Lamb,  decewed,  paying  yearly  during 
Bud  term  the  rent  of  aot.  and  two  fot 
cnumned  capons,  reeerved  by  the  said 
lease  to  the  said  Joseph  Smith  and  hia  sno- 
cessors,  churehvardens  of  the  said  pariih 
of  St  Mark  for  the  time  being.    In  the 
■aid  lease  is  a  proviso,  that,  if  it  should 
happen  that  the  yearly  reserved  rent  should 
be  in  arrear  and  unpaid  in  part  or  in  all, 
after  eitlier  of  the  said  days  on  which  the 
same  ought  to  be  paid,  by  the  space  of 
fourteen  days  (being  lawfully  demanded), 
or  if  the  said  meflsuages  or  tenements  and 
premises,  or  any  part  thereof,  should  be 
in  ruin  and  want  repair,  and  be  not  well 
and  sufficiently  repaired  and  amended 
within  the  space  of  six  montlw  next  eftet 
notice  and  warning  thereof  given  by  tbe 
said  fooflTees,  or  (^urchmirdens,  or  their 
auecesBors,  or  any  of  them,  vnto  tht  said 
Bobert  Hohnes.  hts  eMtcutorst  aMni* 
O 
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Btrator  or  Utigns,  that  then  and  from 
r'^p^  .eforth  at  any  time  or  timet  thereafter 
'\*  jould  and  might  be  lawful  to  and  for 
^  .e  said  feoffees'  and  churchwardens*  and 
'  4heir  respective  successors,  feofiees  and 
churchwardens  of  the  church  and  pariah 
lands  of  the  parish  of  St.  Mark  aforesaid, 
for  the  time  being,  or  any  of  them,  into  the 
said  messuages  or  tenement,  and  grounds, 
premises,  or  any  part  thereof,  in  the  name 
of  the  whole,  to  enter,  and  the  same  to  have 
again,  repossess  and  enjoy  as  in  their  former 
oatate,  and  thenceforth  to  expel,  put  out, 
and  remove  the  said  Robert  Holmea,  his 
executors,  administrators,  or  auigni,  and 
every  of  thero,  anything  therein  to  the 
contrary  coatiUned  in  anywise  notwith- 
standing ;  and  to  that  end  that  it  shoidd  and 
might  be  lawful  to  and  for  the  said  feoffees 
and  churchwardens,  and  their  respective 
successors,  or  any  of  them,  or  any  of  the 
inhabitants  of  the  said  parish  of  St.  Mark 
for  the  time  being,  twice  in  every  year 
during  the  aforesaid  term,  to  enter  upon 
the  said  messuages  and  tenements,  ground 
and  premises,  and  every  or  any  part  or 
parcel  thereof,  and  oversee  the  repairs  and 
decay  of  the  same.  And  the  said  Robert 
Holmes,  for  himself,  his  executors,  admi- 
nistratOTs  and  assigns,  covenanted,  pro- 
mised, and  agreed,  to  and  widi  the  said 
feoffees  and  inhabitants  hereiid»eibre  men- 
tioned, and  their  successors,  and  to  and 
with  the  said  Joseph  Smith,  churchwarden, 
and  his  successors,  by  the  said  presents, 
that  the  said  Robert  Holmes,  his  execu- 
tors, administrators,  or  assigns,  should, 
and  would,  at  his  own  and  their  proper 
costs  and  charges,  from  time  to  time,  and 
so  of^n  as  need  should  require  during  the 
said  term  of  forty  years,  well  and  suffici- 
ently repair,  nphotd,  maintaui,  and  keep 
the  said  messuages  and  tenements,  and  aU 
and  singular  the  houses,  edifices,  and 
buildings  then  standing  or  being,  or  there- 
after to  be  standing  or  being  upon  the  said 
premises  demised,;  and  also  all  the  walls, 
hedges,  and  fences,  in  and  about  the  same, 
with  all  manner  of  needful  and  necessary 
reparations,  and  the  same  so  repaired  and 
amended,  at  the  end  or  othe  rsooner  deter^ 
mination  of  the  said  term  of  forty  years, 
should  leave,  surrender,  and  yield  up. 
Part  of  the  tenements  so  demised  to  Robert 
HoLoaea  ax«  in  Uw  occupatioa  of  the  laid 


defendant,  and  are  longfat  to  be  leeovmd 
in  the  «ud  actum.  Became  into  poasesnoa 
of  the  said  premises  in  1815,  and  pud  tent 
for  them  to  Christmas  1825,  when  the  said 
term  expired.    The  said  Seth  Brandbam 
and  JobCartlec^  were  sworn  in  as  charch* 
wardens  for  the  parish  of  St.  Mark  on  the 
5th  of  April  18X6,  and  Samod  Cart  s^ 
Jonathan  Davison  were  overseers  of  the 
said  pariah  for  the  year  commeocing  at 
Easter  18S6;  Thomas  Sweetii^  was  tenant 
of  the  said  demised  premises  under  the 
lessee  Holmes,  and  ^ways  paid  the  re- 
served rent  for  Ute  said  premises  to  die 
churchwardens  of  St.  Mark  for  the  time 
being ;  mA  the  defendant^  Rc^r  Hikj, 
in  toe  year  182S,  paid  his  proportioa  of 
Ae  said  rent  for  tliat  part  of^ the  said  pre- 
mises in  his  occupation  ^which  are  sought 
to  be  recovered  in  this  action),  to  William 
Atkinson,  churchwarden  of  the  said  parvh 
of  St.  Mark,  at  the  same  time  inquirii^  of 
the  said  William  Atkinson,  whether  he  wu 
churchwarden  of  the  parish.  There  was  a 
churchwarden's  book  and  an  overseer's 
book  ;  the  rents  were  alwa^  received  by 
the  churchwarden  for  the  time  being,  and 
credit  given  for  them  in  the  chnrehwardea's 
book.  Upon  the  production  of  this  book, 
the  disbursements  stated  in  it  were  pay- 
ments nsaally  made  by  the  dmrcbwarden. 
,And  the  receipts  stated  were  variona  re- 
served out  rents  received  by  the  cfanrch- 
warden,  a  sum  of  51,  17 1.  Sd.  collected  as 
a  church  rate,  and  a  sum  of  6/.  received 
from  the  overseers  of  the  poor. 

In  the  latter  part  of  Apnl  1826,  poascs* 
sion  of  the  said  premises,  in  the  occupa- 
tion of  the  said  defendant,  was  demanded 
in  the  name  and  on  behalf  of  the  said 
chnrchwardena  and  overseers  of  the  parish 
of  St.  Mark,  when  the  said  defendant  re- 
fused to  deliver  up  possessifm,  denying  that 
he  held  any  property  belonging  to  the  said 
paridi.  All  the  lessors  mentioned  in  the 
said  lease,  died  before  the  year  1826  ;  Joim 
Jackson  survived  the  rest,  and  died  oa  the 
27th  of  March  1825.  John  Jackson,  by 
his  will,  dated  the  14th  of  February  18SS, 

f»reviou3  to  the  de^th  of  one  of  the  said 
essors,  devised  all  his  lands,  tenenieirts, 
and  hereditaments,  and  premises,  to  hta 
brother  William  Jackson,  who  is  not  his 
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ImH,  exeentoni  nJininhtralort,  and 
•igofl,  subject  to  the  payment  ^  hii  jnit 

debts. 

The  jury  found  a  verdict  for  the  plain- 
tifi*,  subject  to  the  opinion  of  the  Court  of 
King's  Ben^,  on  the  facts  aboTe  stated. 

If  the  Court  shoald  be  of  opinion  that  the 
plaintiff  is  entitled  to  recover,  the  verdict 
-is  to-Mftod.  If  the  Court  should  be  of 
opinion  that  the  plaintiff  is  not  entitled  to 
ncover,  then  a  nonsuit  is  to  be  entered 
agaittst  him. 

Mr.  Amot,  for  the  loaaora  of  the  pbun- 

Hie  firat  and  aeeond  demiiea  will  be 
those  to  which  alone  the  argument  may  be 

directed. 

I  will  take  the  case  upon  the  second 
demise.  The  59  Geo.  S.  c.  12.  s.  17.  en- 
titles the  parish  officers  to  recover  on  that 
demise.  It  provides  (see  the  section  at 
length  in  Sd  Chitty'a  Statutet,  p.  679.)  that 
the  churchwardens  and  overseers  of  the 
poor  of  any  fwrish  may  take, "  in  the  nature 
of  a  body  corporate,  for  and  on  behalf  of 
the  pariah,  all  suck  lands  and  buildings 
(referrii^  to  property  previously  menticmed 
M  talun  cm  lease,)  wa  alao  all  otiMc  build- 
ings, lands,  and  hereditamenta  belonging 
to  such  parish and  it  then  goes  on  to 
provide,  that,  in  all  pioeeedii^^  relating 
to  parish  property,  it  shall  be  sufficient  to 
describe  it  as  the  property  of  the  parish 
officers  for  the  time  being.  It  will  be  coD- 
tended  by  the  other  side,  that  this  part  of 
the  act  of  parliament  does  not  apply  to 
parish  lands,  the  rents  of  which  are  applied 
to  church  purposes.  I  do  not  admit  that 
this  property  is  to  be  ao  considered ;  but  if  it 
were*  I  submit,  neverthdess,  that  the  ease 
would  be  within  the  meaning  of  the  act. 
.The  case  of  Pkitiipt  v.  PMive(l)  iUua- 
trates  the  prineiple  in  tine  respect,  aldimigh 
the  distinetkm  was  not  then  taken. 
'  Then,  upon  the  first  demise,  I  submit 
that  a  joint  tenant  n$y  devise  his  estate, 
and  that,  if  he  survive  his  partner,  the 
devise  will  take  effecL  The  case  of  Smjl 
V.  R«bert*{i)  is  certainly  against  me ;  but 
in  Perkins,  500,  a  doctrine  contrary  to  that 
case  is  laid  down  ;  and,  it  is  said  hyPerlaiu, 
apeakk^  of  such  a  devise^"  But  if  sneh 

'  m  5B.ftC.433;  s.c8D.ftR.49. 
^f^3^iiiT.1488;  ILO.  18irW.BI.B«p.4r6) 


devisor  dtkh  rarvive  hb  companions,  tuth. 
.  devise  is  good.** 

[Lord  Tenterdm. — Surely  the  law  must 
be  taken  to  have  been  setued  by  the  case 
of  Swiji  V.  RoberU.'] 

Then,  I  submit  that  this  trust  estate 
passed  by  the  will  of  Jackson.  No  inten- 
tion to  the  contrary  appears ;  nor  was  it 
given  in  evidence  by  the  defendant  that  the 
testator  had  any  other  estate  than  the  pre- 
sent upon  which  the  devise  could  operate. 

JIfr.  N.  R.  Clarke,  contra. 

[TAe  Court  intimated  that  they  were 
witb  him  as  to  the  first  demise ;  and  de- 
sired him  to  confine  bis  a^ment  to  the 
question  upon  the  second.] 

The  statute  59  Geo.  3.  c  12.  s.  17.  is 
not  applicable  to  this  case.  The  whole 
context  of  it  applies  to  the  management  of 
the  poor.  That  is  the  main  object  of  the  sta- 
tute throughout.  The  provisions  are  made, 
in  some  parts,  with  reference  to  refrac- 
tory paupers,  and  to  a  change  of  overseers; 
but  there  is  nothing  to  shew  any  intenUon 
to  a^t  property  which  is  already  vested 
in  trustees  or  feoffees.  The  Court  will  not 
^  BO  &r  as  to  apply  a  few  general  swee^ 
ing  words  to  a  case  evidently  not  withu 
tM  context,  and  altogether  out  <tf  the  in- 
tention of  those  who  framed  the  statute. 
Nor'is  Uie  case  of  PiSiSps^,  Pearce  any 
authority  for  the  other  side ;  as,  in  that 
case,  the  point  was  not  brought  before  the 
Court 

ilfr.  Amos,  in  reply. — The  ailment  of 
the  other  side  (even  if  it  were  well  founded,) 
erroneously  assumes  that  this  property  ia 
applicable  only  to  church  purposes ;  bnt 
the  property  aaay  go  in  aid  of  the  poor 
i^. 

The  Court  took  time  to  consider ;  and, 
on  the  ad  of  May,  the  judgment  was  de- 
livered in  the  fi^lowing  terms,  by — 

Lord  Tenterdetu—Afier  stating  the  case, 
his  Lordship  proceeded — ^There  were  de- 
mises in  the  names  of  the  parish  officers, 
and  the  tenements  were  certainly  held  for 
parish  purposes.  The  lessors  of  the  plain- 
tiff contended  that  the  premises  were 
vested  in  the  parish  officers  by  the  59  Geo. 
3.  c  IS.  The  other  side  contended  that 
the  statute  was  inapplicable,  for  two  rea- 
aoBs:  IsL  Because  die  peraeoi,  in  whom 
Uie  legal  estate  waa  vested,  were  trustees 
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only ;  Si}y.  That  tlwy  w«re  bdd  for  the 
bene^t  of  the  church,  and  not  of  the  poor. 
As  to  the  ftrst  of  these  objectiora,  we  are 
of  opfaion,  that  there  is  nothing  in  the  set 
of  parliament  to  limit  the  right  of  persons 
tmder  that  act  to  those  who  fill  the  STtoation 
of  parish  oBicers ;  and  it  wouM  be  highly  m- 
cofiventent  to  give  the  act  so  limited  a  eon- 
sCroctlon.  It  is  often  difficult  for  persons 
wbo  claim  nnder  an  ancieiit  trnst  (wbere 
■  the  trustees  are  nnneroiia,)  to  shew  iHm- 
ther  they  are  all  dead;  i»,if  all  dead,  who 
was  the  survivor  of  those  tmsteea ;  and, 
even  if  they  should  succeed  in  aseertataiiig 
that  fact,  it  will  be  not  less  difficult  to  shew 
who  was  the  beir>at-law  of  that  survivor. 
Uptm  tlte  second  point,  whether  this  act 
extends  to  tenements  which  are  applicaUe 
for  the  benefit  of  the  church,  or  is  confined 
-to  those  which  are  applicable  merely  for 
the  benefit  of  the  poor,  it  is  undoubtedly 
correct,  as  was  insisted  on  in  the  argument, 
that  the  primary  object  of  the  act  was  di- 
rected ta  tenements  of  the  latter  detcrip- 
tfon ;  and  it  may  be  assumed  that  this  waa 
the  primary  object.  But  aeet.  17.  gon  in 
jts  terms  much  farther.  (Hera  his  Lord- 
^ahip  tead  the  section.)  It  osea  the  words, 
"  afid  also  all  others."  To  these  there  is 
•no  limitation.  We  think,  therefore,  that 
the  safest  course  will  be  to  give  full 
effect  to  that  generality  of  expression,  as 
lifrthing  appears  to  shew  thaic  that  which  is 
held  for  the  benefit  of  the  church,  does  not, 
nnder  these  circumstances,  require  the  as- 
aistanee  of  this  act,  as  well  as  Uiat  which  it 
held  for  the  benefit  of  the  pocv.  In  both 
these  cases  the  difficulty  ia  the  aama ;  «m1 
we  see  no- reason  to  doii^i^  thM  the  operas 
tion  of  the  act  was  intended  to  be  co*extMl- 
aive  with  the  mischief. 

Judgment  for  the  plaintiff. 


1 880.     \  THZ  KtMO  V.  THB  lUITICIi  OV 

Jane  14.  j  olovcbstibshiu. 

Overteer^t  Acamntf—^ppemL 

Wtfere  two  ovtneen  heep  sepemde  me- 
Counts,  one  mmj  (in  hit  ektiraettr  of  a  rAted 
hthah^mt)  apptat  agahtH  the  Otttunts  ef 
the  othetj  although  iheff  both  pr^fent 
at  the  pMting  «f  their  menU  aceiMmtt  ^ 


fore  Me  vttlef  Mtf  Iftii  eptttui  £sanaH^aHtf 
the  appeiloMt  tite»  mmdt  mo  ifjiriiiiaa  aalAc 

accoHN^  of  his  eo-^nerseer. 

FrsDcia  Ha«p  amd  RicfaarA  Ashww 
Walker  were  overaewa  of  the  poor  of  the 
parish  of  Gristng  Power,  in.  tlw  eooa^  (rf 
Gloucester.  There  was  ooaa  ^^aeatian 
whctliar  they  kept  joint  or  acfaraae  a^ 
coniu;  boc,as  theCMot  thoaglaapoadH 
■ffidavita  tfaat  aack  had  kept  atpwla 
oounta,  it  may  be  taken  as  a  laet,  dak  ik&f 
did  keep  aepnaae  acconata.  Wbea  they 
went  out  of  office,  the  aooounta  werepaaaed 
at  tbe  vestry  meeting ;  tbay  bodi  attended 
at  tbe  special  Seasknu,  and  in  eadb  oikn'a 
presence  were  sworn  to  the  truth  of  their 
aocmmts.  Hamp  did  not  then  make  any 
objection  to  the  accouBU  of  Walker;  bat 
afterwards,  in  kis  character  of  ■  rntod  in- 
habitant,  he  gave  notice  of  appeal  agajask 
tbe  aecoanla  of  Walker.  On  the  beariaa 
of  the  appeal,  and  after  sotna  ai^dencc  had 
been  gone  into,  it  was  objectad,  that  Hsap 
bad  no  right  to  appeal  againat  tke  aecnunta 
of  bia  oo-ovcmo'.  Tba  Cnnrt  of  Qurtar 
Sesdona  hdd  dm  ofajcclioM  to  be  a  good 
one;  reffaaed  to  bear  the  appeal  any  fai^ier, 
and  dismissed  it,  condenmbg  the  apptSbat 
in  costs. 

A  rale  bavit^  been  obtained  on  dm  part 
of  Haup,  eattii^f  on  the  Jmtieea  to  snew 
oause  why  «  mandannis  sbonld  not  iaana^ 
■dirtded  to  them,  ramhunding  them  to  anicr 
continuances,  and  hear  the  appeal— 
'  Mr.  Attorney  Cknerai,  Mr,  Juttteot  aad 
Mr.  Alexmtier,  shewed  araae.^Tbe  appeal 
baa  been  heard;  for  dm  flaiaiona  bam 
Mated  a  jadgmant  eondonning  tbe  appet- 
lent  in  ctfata ;  and  das  Court  cannot  inqtiirsv 
npon  mbtion,  whedwr  the  judgnwnt  tbey 
have  given  is  a  correet  o/ae  or  not  >  Rex  v. 
JwUketo/MeiKmaiakiX).  But,  indoptnikm 
of  this,  one  overseer  has  no  r^t  to  appcd 
agaftiat  ihc  aoeoonta  of  antMbor.  Tbey  are 
joint  officers.  There  may,  in  aone  casesi 
be  more  than  two ;  and  tbe  act  of  the  ma- 
jority will  bind.  Yet^  mrdr  the  nmwriiy 
eoeld  not  appeal  against  the  act  of  the 
majority.  The  act  17  Oao.  X.  e.  M.  a.  4, 
smdigfvea  the  power  of  awnal  in  endi  a 
daaa,  raiqeliea  that  aoik«  m  ■ppaal  abril 
be  given  to  tbe  drardmatdeiia  and  vm- 

(1)  4  B.  &  C.  8M }  8.e.  7  D.  &  R. 
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sewi.  Thif  thtmw,  ibM  an  appcd  bjr  an 
•vcMecr  UnMelf  ii  net  co«tsm)mted.  la 
fact,  he  would  have  to  h>  a  defendant  in  the 
appeal ;  and  the  absurdity  of  his  proving 
the  aemoe  of  a  notice  upon  hhntelf  might 
be  the  conieqiwnce of  holding  tliat  he  cniild 
appeal.  The  caae  of  itfo/Aia  t.  Vieker' 
jfc^(2)  dKwa  tlMt  one  ovenea  is  liaUe 
ibr  the  aols  of  Mother. 

Mr.  CampbtH,  eoatri — Upon  the  firtt 
pamt— The  appeal  has  not  been  heard.  If 
t\m  SaaaioM  had  heU»  tint  tba  appeal  waa 
too  late,  (tboDgb  Urns  not,)  or  that  sufficient 
•  •otiee  had  not  been  giveni  (thoagh  thave 
had.)  and  in  those  omcb  had  dismissed  the 
appeal  with  costs,  it  ooald  not  be  said  thM 
thef  had  heard  the  appeal.  Hera  they  re- 
Aised  to  hear  the  appeal,  because  they 
thought  the  appeUaat  bad  no  legal  right  to 
be  bevd.  As  to  the  right  of  appeal^Tbe 
kaguage  of  die  aecrioa  giving  the  right  is 
general  and  unquali&cd,  to  any  person  or 
peracHW  finding  hinweif  or  themselves  ag- 
grieved. Xhm  need  be  no  absurdity  in 
tcapeet  of  the  notiea.  If  WiUker's  aeeoanta 
dona  are  objected  tot  t)*e  DOtioe  Boay  be  con- 
fined t»  bin. 

Mr.  PbUpaUi,  on  the  fame  aidat  waa 
atopped. 

Lord  Ttnttrden. — I  think  this  mandamus 
ought  to  go.  Here,  each  overseer  keeps  » 
separate  aoeoant,  and  each  passes  his  ao- 
couot.  The  circomstanoe  of  a  man  being 
himself  an  overseer,  does  not  take  away  his 
right  as  a  parishioner  to  appeal  against  the 
aeeonnts  of  the  other.  It  is  dear  that  the 
Sessions  refused  to  bear  tha  appeal,  under 
the  impression  that  this  circumstance  did 
take  away  the  appellant's  ririit. 

Mr,  Justice  £ay<«y.— Each  ovciaaer  may, 
if  he  pleases,  account  by  himself;  and  I  can 
aee  no  reason  «diy  a  man  may  not  appeal 
against  an  overaeer'a  aecountai  nmely  be- 
cause be  was  himself  also  an  overseer,  and 
in  that  character  kept  other  and  distmet 
•ccoonts.  There  can  be  no  doubt  the  Ses- 
sions decided  on  the  ground  tliat  the  appel- 
lant  had  no  right  to  appeal.  There  was 
no  bearing  of  the  appsaL  if  the  objection 
which  they  allowed  bad  been  taken  in  the 
&st  inalanoe.  they  would  have  allowed  it  to 
prevail. 

(C)  ifflaia.ftAU.69i 


Mr.  Juatite  LklUMk  ooocnmd. 

Mr.  Ju§iiee  iWte.— I  am  of  the  same 
o|nHOB.  And  I  dunk  it  is  not  to  be  taken 
,  that  the  caae  of  M^ilkin  r.  VkkertUtg  de- 
cided unquidifiedly,  that  one  overseer  is  re- 
sponuble  for  the  acts  of  another.  That 
point  was  not  raised  on  die  trial ;  and  it 
was  observed  by  my  Lord  Chief  Justice, 
that,  if  it  had,  the  plaintiff  might  probably 
hav«  addwced  further  evidence,  to  shew  that 
tbede&odaatin  that  nasa  waa  chargeable  on 
bis  own  aoootmt. 

Aafa  oftsolKfr. 


June  19,  \  ™ 

ffightvay — Repairt — TWnpUe  jict. 

Whert  a  road  hm  ieen  made  under  a 
Turmjuke  Aet^  which  act  u  eJtertBardt  re- 
paalad,  the  road  ceate$  to  he  a  public  higk- 
laay ;  and  ike  piMie  are  not  bomtd  to  rt' 

This  vrai  an  Indictment  tried  before  die 
Han.  Mr.  Baton  Hulkwk,  at  die  Simmier 
Assiaea,  1828,  for  the  county  of  Idncaster, 

when  the  jury  found  a  verdict  Tor  the  Crown, 
aatjeotto  the  opinion  of  the  Court  of  Khig's 
Bemb,  npan  die  ibtk>wing 

CASE. 

I'be  indfctment  stated,  that,  on  the  first 
day  of  April,  9  Geo.  4,  tliere  was,  and  from 
thence  hitherto  hath  been,  and  still  is,  a  cer- 
tain common  king's  highway  leading  from 
HolUnwood,  in  the  county  of  Lancaster, 
to  Shaw,  in  the  said  oounty,  ihr  aH  the  li^ 
auhjects  of  our  said  Ix>rd  the  King,  with 
tbeir  horaes,  coaches,  carts  and  carriages  to 
go,  retam,  pass,  repass,  ride  and  labour  at 
their  free  will  and  pleasure;  and  that  a 
certain  part  of  the  same  king's  common 
highway,  situste,  lying,  and  being  in  tlie 
township  of  Oldham,  in  the  county  of  Lan- 
caster, commencing  at  the  southerly  end 
thereof,  at  a  certain  highway  there  leading 
from  Oldham  to  Manchester,  and  extend 
ing  in  a  northerly  direction  near  to  a 
certam  place  there  called  Uin  Nocdc,  con- 
taining, in  length,  1150  yards,  and  in 
breadth.  It  yaid%  on  (be  said  fintt  day  of 
April,  in  the  year  afi»caaid|  waa,  and  from 
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thence  nntU  the  day  of  the  taking  of  this 
inquiBitioD*  hath  been  and  still  is,  at  the 
township  of  Oldham  aforesaid,  in  the  connty 
aforesaid,  very  ruinous,  miry,  deep,  broken, 
and  in  great  decay  for  want  of  due  repara- 
tion and  amendment  of  tlie  same,  so  that 
the  liege  subjects  of  our  Lord  the  King 
through  llie  same  way,  with  the  vans, 
coaches,  carts,  and  carriages,  could  not, 
darif^  the  time  last  aforesaid,  nor  yet  can 
go,  return,  pan,  repass,  ride,  and  labour 
without  great  danger  of  their  lives  and  tlie 
loss  of  their  goods,  to  the  great  damage 
and  common  nuisance  of  all  the  liege  sub- 
jects of  our  said  Lord  the  King  through  the 
same  way,  going,  returning,  passing,  repass- 
ing, riding,  and  labouring,  and  against  the 
peace  of  our  Lord  the  King,  his  crown  and 
dignity ;  and  that  Jonathan,  Mellor,  a  com- 
missioner for  putting  and  carrying  into  exe- 
cutioa  tlie  several  poroses  of  an  act  en- 
tilled  "  An  act  for  pavmg,  watching,  light- 
ing, cleansing,  and  improving  the  township 
ofOldlwm,  in  the  county  of  Lancaster,  and 
for  regulating  the  police  thereof,"  the  com- 
mon highway  aforesaid,  so  as  aforesaid 
being  in  decay,  ot^ht  to  repair  and  amend 
when  and  lo  often  at  it  should  or  shall  be 
necessary. 

The  defendant  pleaded  Not  guilty. 

The  road  indicted  was  made  by  the  trus- 
tees appointed  under  an  act  passed  in  the 
45  Geo.  S,  entitled  "  An  act  for  making  and 
niaintaining  a  road  from  HolUnwood,  in  the 
towuship  of  Chadderton,  to  Featherstall,  in 
the  township  of  HudderafielH,  in  ibe  county 
palatine  of  Lancaster,  and  for  making  and 
maintaining  several  branches  of  road  to 
communicate  therewitli."  At  the  time  of 
passing  the  road  act,  tliere  was  an  ancient 
road  running  in  the  line  pointed  out  in 
the  annexed  p1an(l)  by  the  letters  LV  M 
H  G  N  P  E  D  A,  leading  in  a  somewhat  cir- 
cuitous course  from  the  Buck  public-house 
past  Duckworth's  farra-honse,  to  the  toU- 
gate  on  the  Oldham  and  Ronton  turnpike- 
road,  and  from  thence  forwards  through 
Shaw  Chapel  and  Milnrow  to  Featherstall: 
aAer  passing  tlie  said  act,  some  of  the  Jus- 
tices for  carrying  it  into  execution  were 
desirous  to  alter  the  course  of  the  intended 
road,  and  the  following  are  copies  of  the 

(t>  TbtpUadidaotbsoooMaatuM  in  the  ac- 
Honwnt 


diflferoit  orders  of  A*  tnuteca  relatHV  lo 

it,  and  which  were  read  in  evidaice  A  the 
trial,  that  is  to  say — 

"  At  a  meeting  held  on  Wednesday,  the 
ISth  day  of  February  1800,  the  trustees 
made  ibe  following  order:— Ordered,  that 
the  committee  for  the  general  purposes  d<^ 
and  they  are  hereby  directed  to  stake  oat 
tlie  line  of  road  from  and  out  of  the  present 
Failsworth  tumjuke-road  at  or  near  the  dd 
engine  house,  in  Wemetb,  which  ptnnt  is 
thought  much  better  to  commence  at  thn 
at  the  Buck  pubUe-hooae,  to  or  near  to 
Duckwortli ;  and  that  anch  line  be  advei^ 
Used  to  be  lett  as  early  as  possible." 

*'  At  an  adjourned  meeting  liolden  oo  the 
19t1i  day  of  June  1807,  Oi^red,  that  tlw 
fifth  order,  made  at  a  meeting  bolden  on 
the  12th  of  February  1807,  rdating  to  die 
staking  out  the  line  of  road  from  and  out  of 
the  Failsworth  turnpike- road,  at  or  near 
tlie  old  engine-house  in  Wenseih,  to,  at,  or 
near  Duckworth,  be  and  the  same  is  hereby 
rescinded ;  an<l  the  committee  fat  genoal 
purposes  are  hereby  ordered  to  inunedt- 
ately  stake  out  the  said  road  from  and  oat 
of  tne  said  Failsworth-road  at  or  near  a 
place  called  Coppice  Nook,  to  or  near  to  the 
middle  rpad  leading  near  North  Moor,  op- 
posite  to  a  cotton  factory  belonging  to  W. 
Fawcett,  such  last-mentioned  lines  of  road 
having  been  strongly  reeomroended  to  this 
meeting,  by  the  said  committee,  as  the  best 
possible  line  to  be  adopted,  they  havit^ 
repeatedly  viewed  the  difierent  lines  of 
road  from  time  to  time,  and  su^ested  aad 
considered  the  advantagea  attendant  upon 
each." 

"  At  a  spedal  meeb'i^,  holden  the  9di  of 
September  1807,  pursuant  to  an  order  m 
wridng,  received  by  the  derk,  from  three 
of  the  acting  trustees  of  the  said  roadsi 

directing  him  to  call  such  meeting  for  the 
purpose  of  taking  into  consideration  the 
propriety  of  rescinding  the  last-mentioned 
order.  Ordered,  that  it  is  the  opinion  of 
tliis  meeting  that  the  orders  made  by  the 
said  Justices  at  a  meeting  holden  on  the 
19th  day  of  June  last,  directing  the  staLmg 
out  and  making  a  part  of  the  said  neds 
from  and  out  of  the  Failsworth-road,  at  or 
near  a  place  called  Coppice  Nook,  to  or  near 
the  middle  road  leading  over  North  Moor, 
opposite  to  a  coUon  ttctoiy  bdot^ing  to 
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W.  Favrcett,  on^it  not  to  be  rescinded  or 
altered ;  and  such  order  is,  tliereforei  bei^ 
by  ratifieil  and  confirmed." 

Tlie  road  under  indictment  was  part  of 
the  road  so  ordered  to  be  staked  out  by  the 
trustees  on  the  19th  of  June  1807.  and  is 
pointed  out  in  the  annexed  plan  by  the 
letters  C  D,  and  therein  coloured  green. 
Coppice  Nook  is  1085  yards  from  the  Buck 
public-bouse,  and  the  road  so  ordered  to 
be  staked  by  ibe  trustees,  and  whicli,  in 
their  subsequent  proceedings,  is  called  the 
Coppice  Nook  Branch  of  Land,  varies  from 
the  line  of  road  intended  to  be  made,  when 
application  was  made  to  parliament  for  the 
said  act  of  45  Geo.  3 ;  the  line  adopted 
being  shorter  than  the  parliamentary  line 
by  SS7  yards,  but  the  length  of  road  re- 
pairable by  the  township  of  Oldham  is 
increased  upwards  of  SOO  yards  by  tliis  va- 
riatioot — assuming  tliat  tlie  township  will 
have  to  repair  so  much  both  of  the  old 
and  the  new  line  as  lies  within  it.  Pur- 
suant to  those  orders,  the  land  for  mak- 
ing the  said  road  was  purchased  by  the 
said  trustees,  and  the  road  was  cut  and 
partly  fenced  and  made,  but  the  trustees 
were  for  a  long  time  unable  to  finish  it  for 
want  of  funds ;  nothing  was  done  upon  it 
from  the  year  ISIS  to  the  year  1823.  On 
the  10th  of  September  1823  an  order  was 
made  by  the  trustees  for  completing  the 
road  in  question,  and,  in  the  course  of  the 
year  1824,  the  same  was  finished  and  well 
and  sufficiently  made  and  completed  as  a 
public  turnpike-road,  and  opened  to  the 
public ;  the  expenses  of  purchasing  the 
land  and  making  the  road  were  defrayed 
partly  out  of  the  trust  funds  and  partly  by 
mortgages  or  securities  upon  the  tolls.  On 
the  20Ui  day  of  October  1825,  the  said 
road  having  then  stood  a  winter,  a  notice 
was  served  by  the  clerk  of  the  said  trus- 
tees on  the  surveyor  of  the  highways  for 
the  division  or  district  of  Oldham  below 
Townj  in  the  township  of  Oldham,  in  which 
district  or  division  the  said  road  lay,  that 
each  road  was  then  in  a  complete  state  of 
repair;  and  that  the  said  district  or  divi- 
Hon  would  thenceforth  be  required  to  keep 
and  maintain  the  same  in  such  repair  at  the 
time  of  serving  such  notice,  aind  nntil  the 
passing  of  a  certain  act  of  parliament  here- 
inafter next  mentioned,  the  said  Strict  or 


division  was  liable  to  repair  all  the  high- 
ways  within  it.  On  the  2Gth  day  of  May 
1826,  7  Geo.  4,  a  certain  act  of  parliament^ 
entitled,  **  An  act  for  paving,  watching 
lighting,  cleansing,  and  improving  the  town- 
^ip  of  Oldham,  in  the  county  of  Lancas- 
ter, and  for  r^ulatmg  tin  police  tliereo^ 
WH  passed,  tlu  materia  cfainsea  thweof, 
with  reference  to  the  present  questicm,  are 
the  52nd  and  68th  sections.  (They  did  not 
become  material  in  the  argument.)  After- 
wards, and  before  the  preferring  of  the  said 
bill  of  indictment,  certain  persons,  amongst 
whom  the  said  defendant,  Jonathan  Mellor, 
was  one,  duly  qualified  as  comntisaioners  for 
putting  and  carrying  the  said  last-mentioned 
act  into  execution ;  and  before  and  at  the 
time  of  preferring  that  bill  of  indictment, 
were  duly  acting  as  such  commissioners. 

The  road  *  under  indictment  is  in  the 
township  of  Oldham,  and  it  is  contended, 
on  the  part  of  the  jnviecution,  that,  after 
the  passing  of  the  said  last-mentioned  act, 
the  said  commissioners  became,  and  still  are, 
■liable  to  repair  all  the  public  highways 
within  the  township  of  Oldham. 
'  The  road  indicted  abuts  upon  the  land 
of  two  of  the  prosecutors,  who  are  trustees 
of  (he  road ;  and,  from  the  time  that  it  was 
so  made  and  opened,  until  it  became  out  of 
repair,  was  used  by  the  public,  and  is  stilt 
occasionally  travelled  over  by  empty  carts, 
the  present  state  of  the  said  road  not  admit- 
ting of  heavy  carriages. 

There  are  nearly  forty  bouses  on  thu 
line  of  road,  about  half  of  whidt  were  built 
before  the  road  was  opened  to  the  public 
the  remainder  aince  it  was  so  opened.  The 
above>mentioned  act,  45  Geo.  3,  was  re- 
pealed by  a  subsequent  act  passed  the  28th 
of  May  1827,  entitled,  "  An  act  for  making 
and  maintaining  a  road  from  Hollinwood 
to  Li  tile  borough,  and  other  roads  commu- 
nicating therewith  in  the  county  of  Lancas- 
ter." It  was  agreed  that  the  several  acts  of 
parliament  hereinbefore  mentioned  should 
be  taken  and  craiaidered  to  be  puts  of  the 
case. 

The  questions  for  the  (^inioi  of  the 
Court  were,  Ist,  whether  the  trustees  under 
the  45  Geo.  S.  were  authorized  by  that  act 
to  make  the  road  in  question ;  and  whether 
tlie  same  road,  when  so  made  and  opened 
as  aforesaid,  became  and  was,  and  still  ii,  n 
public  highway  ox  not. 
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Afid  miif  if  «Mh  road  bo  a  publie  high- 
way, riven,  whether  the  eommissioners  un- 
der the  si^  aoc  pwaed  on  the  2fitb  day  of 
May  are  compellaUe  by  indietnent 
to  repair  1^  Mine.  ' 

The  defendant  contended  that  the  trui- 
leea  were  aothtfriaed  to  make  the  line  o€ 
road  from  C  to  D  hi  the  plan,  audi  )ine  of 
road  being  ao  part  of  the  line  nthoriEed  to 
b«  made  by  45  Geo.  8,  and  described  in 
sec,  1  of  that  act. 

Snd.  That  if  tbey  were  authorized  to 
make  it,  the  act  having  been  repealed,  the 
road  is  no  k>nger  a  public  highway. 

Srdty.  That  the  5£nt1  sec.  of  7  0«o.  i. 
being  inconsistent  with  see.  68  of  that  act, 
^  the  latter  chuse  in  the  act  onglit  to  prevail. 

Mr.  Armitrongt  for  the  prosecution. — 
The  principal  question  is,  whether,  when  a 
road  has  been  made  under  a  turnpike  act, 
and  that  act  is  afterwards  repealed,  the 
public  are  bound  to  repair  the  road. 

[Afr.  Justke  Baifley,-^AnA  is  it  not  clear 
tlut  they  are  not?  Ret  t.  JSt,  Benedict  {!), 
Rex  i.  ?Pm(w(«>i 

The  road  was  not  made  atrkdy  in  aocprd- 
ance  with  tlie  act. 

Mr.  Colfmarii  contr^  was  stopped. 

Mr.  Jvttwe  Bayley. — ^This  is  what  I 
«lKra1d  call  an  act  of  parliament  road.  It 
'Mfems  ut  be  an  act  of  parliament  road 
when  the  act  expires.  It  ti  not  made  to 
give  the  public  a  perpetual  right. 

Mr.  Justice  LiUledaU  concurred. 

Mr.  Justice  Parke. — If  the  road  had 
been  made  Clearly  in  purauance  of  the  act 
of  parliament,  it  wouM  not  be  dedicated  to 
the  public.  If  U  was  not  made  according 
to  the  act,  I  think  it  may  be  doubtful  whe- 
ther such  road  would  not  become  dedicated 
to  the  public.  But,  herp,  there  can  be  no 
.  doubt  tliat  the  trustees  meant  to  pursue  the 
Authority  gtven  by  the  act  ef  parliament. 

Ruk  aknolVU  to  9^nt  tktj«4gmmU, 
[See  Awr*#  Pari$h  Lam,  p.  164.] 

(i)  4Bani.&  Atd.44r. 

({)  B  fiam.  it  Creiw.  785;  ».9*f  Law  Joom. 
Bla|;.  CsKi,  IS. 


1 880.    *>  TVS  Kwo  a.  iom  MOBOU  nt 
Jaae  19.  i  tovmkb. 

Perjury — Innuendo. 

Indietmmt  for  feryury.  Tkt  mfsrinf 
fuetftoK  MS  staled  m  mHttmeni  to  fe, 
**»kotker  Kenmerthy  had  beon  OTnsted  by 
Litter;  md  wkother  Littor,  ow  ocxasmx  ct 

TBB  SAID  ALLBOED  ARKEST,  kod  put  hi$mu 

round  Kenwrtfiy,  end  embraotd  kim." 

The  allegation  cf  perjury  mm,  tkmt  tit 
defendant  faltely  tworCf  on  the  trial  of  the 
issue,  that  "  Lister  put  hit  arm*  roastd  Ken- 
worthy,  and  embraced  him."  Bat  there  mh 
no  prenoue  aUegoHon  that  the  evidemee  wot 
given  of  and  oonoenring  the  alleged  strrett 
AninnMendofaihnedinthesemrda:  "awa*- 
ing,  that  Litter  had,  on  tl»  occasion  to  ulncft 
the  aaM  evideneo  apvlie*,  tonehoi  the  per^ 
ton  of  tmd  Kemortky,'* 

Held,  that  the  indietmeiU  mat  defeetioe,  In 
not  shewing  that  the  occaswn  to  which  the 
etidenee  tqtjUied  was  the  oceatknt  of  the 
alleged  arrest. 

The  defendant  was  indicted  for  perjury. 
The  indictment  stated,  that  an  issue  in  a 
cause  between  one  John  Nichole,  plainti(( 
and  Henry  Darley,  defendant,  came  on  to 
be  tried  at  York,  before  Sir  3.  HuHeek, 
&c. ;  that,  npon  the  trial  of  the  Jssae,  the 
present  defendant  Jchn  Nichole  the  younger, 
appeared  as  a  witness  for  the  plaintiff,  and 
was  diity  sworn,  Bcc, ;  tliAt,  upon  the  end 
of  that  issue,  certain  questiotu  became 
terial,  vis.— whether  one  John  KenWorthy 
had  been  arrested  by  one  John  Listen— 
whether  the  siid  John  Lister  had,  on  the 
occasion  of  the  said  alleged  arrest,  pat  htt 
arms  round  the  said  John  Kenworthy,  and 
embraced  him. 

1'be  indictmetit  then  went  on  to  charge^ 
that  the  present  defendant  falsely,  wickedly. 
Arc,  did  swear  upon  the  said  trial  in  snb- 
stance  and  to  the  effect  following:  **Lisler 
(meaning  the  said  John  Lister)  put  hn  arms 
round  him  (meaning  the  said  John  Ken- 
worthy)  And  embraced  bim  (raeanli^  the 
said  John  Kenworthy,  tfnd  meaning  thereby 
that  the  said  John  Lister  had,  oo  tlie  occa- 
sion to  whleh  the  said  evidence  appKed, 
touched  the  pei^n  of  the  laid  John  Ken- 
worthy). 

There  was  another  assigmnent  of  pei^ 
jtiryi  as  to  the  tflno  ftct  cbaigiiig  tbs  e*K 
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Bettt,  or  by  aoy  other  name  than  Wilson, 
either  befmre  or  after  hia  raarriage  with  the 
pauper.  The  pauper  Mary  waa  the  legi- 
timate daughter  of  Job  and  Martha  Hodg- 
IcinwDi  and  waa  never  odled  or  known  by 
any  name  except  Hodgkinaon  till  after  her 
marriage;  but  m  the  regUter  of  her  baptism 
ahe  ta  described  as  "  Mary,  the  daughter  of 
Samuel  White  and  his  wife."  It  appeared 
that  her  mother  was  the  daughter  of  Samuel 
and  Dorothy  White,  and  that  her  father 
and  mother  resided  with  them  at  the  time  of 
her  birth;  and  her  mother's  brother,  who 
waa  called  as  a  witness  for  the  reepoDdentSt 
atated,  that  he  believed  the  entry  in  the  re- 
giater  to  have  been  a  mistake  of  the  clergy- 
man who  baptized  her-— that  he  was  the 
pers<m  who  discovered  the  mistake  in  the  re- 

£'  Iter  previous  to  the  pauper'a  marriagei  it 
ving  been  supposed  that  her  baptism  waa 
omitted  to  be  registered. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  above  marriage  waa  valid 
or  not.  If  it  was,  the  order  of  Sessions 
was  to  be  confirmed :  if  otherwise*  it  was 
to  be  quashed. 

The  case  was  argued  on  the  19th  of  May, 

in  Easter  terra  1830. 

Mr.  Clinton,  in  support  of  the  order  of 
aeaaiona.-— This  waa  a  valid  marriage.  The 
areumstances  are  singular :  the  banns  were 
published,  as  to  the  husband,  by  his  true 
name,  though  not  that  by  which  he  was 
generally  known  ;  and,  as  to  the  wife,  by  a 
name  by  which  she  had  been  baptised  by 
mistake.  No  fraud  waa  practised  ot  in- 
tended. No  case  has  yet  been  decided 
againat  the  marriage,  where  it  has  been  a 
marriage  by  banns,  in  consequence  of  a 
mianomer,  unless  the  misnomer  has  been 
aasumed  for  the  purpose  of  fraud.  The 
earlier  cases  on  this  subject  are  collected  in 
The  King  v.  the  Inhabilantt  of  Biilinghurtt 
(1).  From  that  case,  it  appears  that  the 
intention  of  the  parties  is  a  material  cir- 
cumstance to  be  taken  into  consideration. 
The  earlier  cases  thus  collected,  and  given 
in  a  note  to  The  King  v.  the  liikabitante  of 
BiUinghuTst,  are,  first,  Frankland  v.  iVi- 
ehoUm,  Jaiaei^  calUng  herte^  Fnmktand. 
Here,  the  fraud  waa  intended.    It  waa  de- 

(1)  3MMi.&8Uir.S50. 
SUPPU  1830. 


scribed  by  Lord  Stowell  (thm  Sir  W. 
Scott),  in  bis  judgment,  as  "a  fraud  prac- 
tised on  the  party  as  to  the  condition  and 
aituation  of  the  woman ;  likewise  a  fraud 
upon  the  public,  being  in  violation  of  the 
law,  and  a  fraud  upon  the  officiating  mini- 
ster." The  next  case  there  mentioned  is 
Pouget  V.  Tomkins,  falsely  calling  herself 
Pouget.  [It  is  also  reported  in  Ist  PhiUi' 
more,  499,  and  2nd  Haggard,  142.]  Fraud 
was  there  also  intended.  It  was  a  fraud 
chiefly  practised  by  the  wife,  to  secure  the 
husband  in  marriage,  he  being  a  boy  of  six- 
teen. The  case  is  thus  described  by  Lord 
Stowell:  "  It  is  not  a  case  of  casual  omis- 
sion, and  where  one  party  has  committed  a 
fraud  upon  the  other — in  either  of  which 
cases  the  Court  might  have  possibly  hesi- 
tated— but  a  confederacy  of  both  to  deceive 
the  fiither."  The  next  case  there  given,  ia 
that  of  Mather  v.  Ney  ;  the  woman  there, 
whose  name  was  Ney,  chose  from  a  mere 
idle  and  romantic  frolic  to  have  the  banns 
published  in  the  name  of  Wright,  to  which 
name  she  had  no  pretension ;  and  the  reason 
for  assuming  which  did  not  appear.  That 
is  the  only  case  in  which  the  marriage  for 
such  ground  was  set  aside.  In  the  next 
case,  Hefferv,  Heffer,hord  Stowell  called 
for  evidence  of  fraud  in  terms  which  would 
warrant  a  belief  that  he  thought  it  was 
essential  as  a  proof,  in  order  to  invalidate 
the  marriage.  The  next  case  is  Trie  other' 
mte  Ouin  v.  Quin,  the  Court  expressed  an 
opinion,  chat  evidence  of  fraud  would  ha 
necessary.  The  last  case  there  cited  is 
Mojfhem  ▼.  Majfkem,  where  the  Court  ex- 
pressly held  the  marriage  to  be  good,  no 
fraud  being  intended.  The  case  of  Cope  v. 
Bttrt  (S)  was  one  in  which  the  marriage  was 
by  licence  ;  yet  the  marriage  was  held  to  be 
valid.  The  same  waa  the  case  in  Rex  v. 
the  InkabitaiUs  of  Burton-upon-2'rent  (3). 
In  Diddear  v.  Faucit  (4),  the  marriage  was 
held  to  be  valid  on  account  of  there  being 
no  fraud ;  and  the  same  decision,  for  the 
same  reaaon,  was  given  in  Sullivan  v.  Sul- 
livan (5).  Those  were  cases  of  misnomer ; 
and  the  olgeet  of  the  Court  in  all  of  them 
appears  to  have  been,  to  ascertain  whether 

.(«)  1  Phill  M4. 

3)  3Mau.  &SeIw.  537. 

4)  S  Phill.  580. 

5)  t  Hagg.  S38. 


Digitized  by 


IM  CASES  CONNECTED  WITH 


the  miBnomer  was  assumed  for  purposes  of 
fraud  or  not,  and  to  take  that  as  a  test  by 
which  to  determine  the  validity  of  the  mar- 
riage. The  provisions  in  the  different 
marriage  acts,  do  not  appear  to  bear  upon 
the  present  question.  According  to  the 
act  now  in  force,  4  Geo.  4.  c.  76.  s.  8,  the 
provision,  as  to  giving  in  the  names  with  a 
view  to  tlw  publication  of  banns,  appears  to 
leave  it  optional  with  the  clergyman,  whether 
he  will  require  die  name  and  places  of  abode 
to  be  delivered  to  htm  previous  to  the  pub- 
lication. It  shews  that  the  main  object  of 
the  provision  was  to  guard  against  fraud. 
For  these  reasons,  and  inasmuch  as  no  fraud 
is  even  su^ested  to  have  been  meditated ; 
as  thirteen  years  have  elapsed  since  the 
marriage,  and  the  marriage  has  produced 
children,  who  must  be  declared  illegitimate 
if  the  Court  should  pronounce  against  the 
marriage,  this  is  a  case  peculiarly  within  the 
doctrine  laid  down  by  Lord  Stowell,  in  all 
the  cases — that,  where  there  is  no  fraud,  the 
Court  will  always  be  tmwillinf|  to  invalidate 
tbe  marriage ;  and  H  is  submitted  that  the 
Court  are  not,  in  the  present  instance,  impe- 
ratively called  upon  to  do  so. 

Afr.  Balguy  and  Mr.  N,  R.  Clarke^  contriU 
The  case  is  certainly  a  liard  one.  Fraud  was 
not  intended,  the  parties  meant  to  do  that 
which  was  right  and  proper ;  but,  unfortu- 
nately, in  point  of  law,  no  banns  at  all  were 
published  which  can  pouibly  sanction  the 
marriage.  Every  one  of  the  cases  which 
have  been  cited  by  the  other  aide  shews 
that  the  Court  consider  the  proper  name  to 
be  used,  is  that  by  which  the  person  is 
known.  The  baptismal  name  is,  for  such  a 
purpose,  entirely  aecondary ;  the  object  of 
the  provision  as  to  banns  is,  as  the  title  of 
the  act,  SO  Geo.  X.  c.  33,  imports,  to  pre- 
vent clandestine  marriages ;  and  to  accom- 
plish this,  publicity  was  to  be  given,  so  that 
those  to  whom  the  parties  were  known  by 
name  might  object,  if  there  was  any  good 
ground  of  objection  to  the  marriage.  In 
most  of  Uie  cases  which  have  been  cited, 
there  was  a  slight  difference  in  the  christian 
or  surname ;  perhaps  an  omission  of  one  of 
the  baptismal  christian  names,  or  a  substi- 
tution of  them  in  their  order ;  but  in  every 
case  in  which  the  marriage  has  been  sup- 
ported, it  has  been  on  the  express  ground 


that  the  public  would  not  and  could  not 
have  been  misled  by  the  names  which  were 
actually  published.  The  mere  abaenle  of 
fraud  was  not  su£Bcient:  it  certainly  was 
required  that  there  should  be  no  fraud; 
but  another  fact  waa  alao  requiate — that 
the  names  used  on  publication  were  suffi- 
cient to  give  due  notice.  But  bow  can  this 
case  bew  such  a  test  t  Persons  who  knew 
these  two  individuals  by  the  nuDet  of 
Josrab  Wilkinsm  and  Mary  Hodglunsoo, 
would  never  contemplate  that  they  were  die 
persona  meant  to  be  designated  when  they 
heard  the  tiames  of  Joseph  Betta  and  Maiy 
White  published  in  the  banns. 

The  judgment  of  the  Court  in  The 
King  V.  BiUinghurtt,  for  the  reason  there 
given,  is  decidedly  against  this  marriige; 
and  ihe  cases  of  WiUon  v.  Bredtteg^6),  and 
Wakefield  v.  Mackay  (7),  are  to  the  aaoae 
effect;  the  test  being,  not  merely  whether 
fraud  was  intended,  but  whether  the  naawi 
given  in  the  banns  were  names  by  iriueh 
the  parties  would  be  known. 

The  Court  took  time  to  eoonder;  and 
on  the  7th  of  July,  at  the  sittings  after  Tri- 
nity term,  the  judgment  vraa  oeliTered  in 
the  following  terms,  by— 

Lord  Tenterden, — After  stating  the  facts 
of  the  special  case,  his  Lordship  proceeded 
— This  marriage  took  place  in  1817.  No 
act  of  parliament  which  has  since  been 
passed  contains  any  clause  rendering  former 
informal  marriages  by  baima  Takd  omt- 
ri^es.  The  question,  therefore,  is  re- 
duced to  the  single  point — was  diis  a  pro- 
per publication  of  me  banns  of  cliia  mar- 
riage 1  A  aeries  of  decisions  were  cited  ia 
the  argument— tbw  were  chiefly  $Mes  m 
the  Ecclesiastical  Court ;  but  two  were  m 
this  court,  and  are  reported  in  the  Srd  Maak 
and  Sehvyn.  The  result  of  those  decimns 
is,  that  (it  being  admitted  the  banns  ought 
to  be  published  in  the  true  names  of  the 
parties),  first,  if  there  be  a  total  variatioa 
of  the  name,  the  marriage  is  invalid,  whe- 
ther the  variation  has  been  the  result  of 
acddent  or  design ;  secondly,  if  there  baa 
been  only  a  partial  variation,  sneh,  $or  in- 

(6)  1  PhilL  1S<. 

(7)  1  Hagg.  394;  It  c.  1  PhOl.  iU, 
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itanct,  »  the  addition  or  sapprenion  of  a 
the  publication  of  such  banns  majp'  or 
may*  not  be  Toid,  according  to  the  circum- 
Btanoea  of  each  case.  In  each  case  it  is 
material  to  inquire  whether  there  waa  ho- 
nes^ of  intentitHii  and  abo  whether  the 
name  published  was  sufficient  to  designate 
the  person,  as  that  person  then  pass^  by 
name.  This  seems  to  have  been  mrtieu- 
larly  considered  in  the  case  of  SuUiomi  v. 
SuUhan,  before  Lord  Stowell,  and  in  the 
two  cases  in  this  court.  The  present,  we 
think,  foils  within  the  first  of  these  descrip- 
tions. It  is  immaterial  to  inquire  as  to  the 
name  of  the  man ;  for  there  was  a  total 
variation  in  the  name  of  the  woman.  The 
name  in  ^ich  the  banns  were  publiahed, 
as  to  her,  was  not  one  by  which  she  was 
known ;  and  with  regard  to  the  suggestion 
that  it  was  her  baptiamal  name,  that  cannot 
be  Ae  case ;  becaase  the  somaroe  is  never 
osed  in  the  cdebration  of  ba|ttism.  What- 
eT«r  nay  be  omr  disposition  to  fiivour  par- 
ties who,  as  in  this  case,  have  acted  ho- 
nestly ;  and  however  we  may  feel  that  the 
hardship  will,  as  it  must  in  particular  cases, 
fall  upon  innocent  persons,  we  are  bound  to 
give  e^ct  to  legal  rules ;  and  feeling  bound 
to  apply  the  general  rule  to  this  case,  we 
are  under  the  necessity  of  deciding  that  this 
marriage  was  invalid  for  want  of  a  proper 
publication  of  banns.  The  effiKt  of  this  our 
judgment  ii,  that  the  order  of  Sessions  must 
be  qoadbed. 

Order  ^  Setsunu  qutuked. 


1830.    \  max  a*  thb  iKHABiTAim  oi 

Hay  It,    )  BLACKAWTON. 

ComUy  JRote— /aegiiafily — Amendment'— 
Notice  oj  AffpeaU 

1.  7*Ae  SetAxm  have  power^  under  the 
55  Geo.  3.  e.  51,  to  amend  the  county  rate 
which  hoM  been  made  im  eoitfimnitjf  with  that 
etatulet  hy  eometimg  the  annual  vabte  at 
iMekamjfpariMh  ierated;  and,  eontequentfyt 
|0  «0rr«l  the  tarn  at  ndiieh  that  porisA  is 
attested. 

St.  But  where  the  Settiont,  m  conteqnenee 
c^  the  inequality  at  mlueh  two  |»ruAcf  N«r» 


amount  of  the  atiettmentt  hut  did  not  eorreet 
the  rate  m  retpeet  of  the  annual  ea/ue,  at  i$ 
appwred  on  the  rate^  and  thu*  left  an  appa* 
rent  mequalitu  with  reference  to  all  the  other 
pariehee — uie  Court  quathed  the  order  ef 
Setiione* 

S,  A  notice  of  appeal  agaimt  wdb  a  rote 
by  reaton  of  inequality^  ought,  in  the  terme 
of  the  act,  to  state  the  ground  of  appeal  to  be, 
that  the  parish  intending  to  appeal  **  is  rated 
at  a  higher  proportion  of  the  pound  sterling, 
according  to  the  fear  anmal  value  of  Urn 
rateable  property  therein,  than  has  bebh 
vixio  and  declared  by  the  SestioHS  as  the 
BASIS  of  the  rate."  And,  eontequemtly, 
therefore,  a  notice  of  appeal,  which  slated 
the  ground  of  appeal  to  be,  that  the  rate  was 
unequal  and  defective,  inasntuch  at  the  op* 
peltant  parish  was  attested  at  a  higher  pn^ 
portionof  the  pound  sterling  according  to  the 
fair  anmual  vame,  tb  ah  thb  bbspoitoeiit 
PAXUB  WAS  chabobd  oceon&v  to  the  fair 
atmual  value,  ^c,  was  held  to  be  defectute; 
as  both  parishes  might  have  been  muued  too 
low,  and  yet  the  appellant  parithmight  haae 
no  reaton  to  compkun  nnlh  reference  to  the 
batis  on  which  the  whole  rate  was  made. 

This  was  an  ^Q^fl  inhabitants 
of  the  parish  of  Whitestone,  in  the  county 
of  Devon,  from  and  against  the  proportions 
of  the  county  rate  for  that  county,  settled 
and  approved  at  the  Epiphany  Sesaiona 
1817  ;  "for  that  the  same  is  unequal  and 
defective,  inasmuch  as  the  said  pariah  of 
Whiteatone  ia  charaed  and  asseased  in  the 
said  rate  at  a  hi^er  propotioa  of  the 
pound  sterling  ac«rdii^  to  the  fiur  annual 
▼aloe  of  die  rateable  property  theran,  than 
the  pariah  of  Blackawtoo,  in  the  aame 
county,  is  charged  and  assessed  in  such 
rate  in  proportion  to  the  fair  annual  value 
of  the  rateable  property  in  such  pariah.'* 

The  Court  of  Quarter  Seasaons,  upon 
such  appeal,  ordered  that  such  county  rate 
ahould  be  amended  as  fiUlows,  viz.: — 

That  the  parish  of  Whitestone  should  in 
future  be  rated,  and  pay,  as  its  proportion, 
the  sum  of  S<.  1«.  4<f. ;  and  that  the  parish  of 
Maekawtra  sbonld  in  fiitnre  be  rated,  and 
pay,  as  ita  proportion,  the  aum  of  8/.  IS*, 
llif.,  instead  of  the  anms  theretofore aa- 
seiaed  and  rated,  and  paid  bytbemTMpee- 
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lively,  subject  to  tbe  opinion  of  this  Court 
on  the  following 

CASE. 

More  than  fourteen  days  before  tbe 
entry  of  this  appeal,  at  the  Epiphany  Ses- 
sions, a  notice,  of  which  the  following  is  an 
extract,  was  served  by  the  appellant  parish 
upon  the  churchwardens  and  overseers  of 
the  poor  of  the  respondent  parish,  the  clerk 
of  tbe  peace  for  the  county,  and  the  hundred 
constables. 

*'  Take  notice  that  we,  the  undersigned, 
the  churchwardens  and  overseers  of  the 
parish  of  Whitestone,  within  the  hundred 
of  Wonford,  in  the  county  of  Devon,  do 
intend  to  enter  an  appeal  at  the  next  ge- 
neral Quarter  Sessions  of  the  Peace,  to  be 
-holden  at  the  Castle  of  Exeter  in  and  for 
the  said  county  of  Devon,  against  the  rate 
for  the  said  county  ;  -  and  wat  ova  objec- 
tions to  the  said  rate,  and  the  reasons  for 
our  appealing  therefrom,  are — that  tbe  said 
county  rate  is  unequal  and  defective,  inas- 
much as  our  said  parish,  of  Whitestone  is 
charged  and  assessed  in  tbe  said  rate  at  a 
higher  proportion  of  the  pound  sterling, 
according  to  the  fair  annual  value  of  the 
rateable  property  therein,  than  the  said 
pariah  of  Blackawton  is  charged  and  as- 
sessed in  such  rate,  in  proportion  to  tbe 
fair  annual  value  of  the  rateable  proper^ 
in  such  parish." 

More  than  fourteen  days  before  tbe 
Easter  Sessions^  a  secmid  notice,  signed 
by  the  churchwardens  and  overseers  of  the 
poor  of  the  appelant  parish,  wasserved  upon 
the  churchwardens  and  overseers  of  the  poor 
of  the  parish  ofBlackawton,  the  clerk  of  the 
peace  for  the  county,  and  the  hundred  con- 
stables. This  notice  recited  tbe  delivery 
of  tbe  former  and  the  entry  of  the  appe^ 
at  the  Epiphany  Sessions.  It  then  recited 
that,  at  the  said  Epiphany  Sessions,  an  ap- 
plication had  been  made  to  the  Court  to 
appoint  certain  persons  to  enter  upon,  go 
over,  and  survey  the  whole  of  the  said  pa- 
rishes of  Whitestone  and  Blackawton,  for 
,  the  purpose  of  ascertaining  the  fair  annual 
value  of  the  said  parishes  respectively,  and 
of  giving  evidence  thereof  to  the  Court  at 
the  hearing  of  the  aaid  appeal ;  and  that  the 
Court  refused  to  make  such  order,  being 
of  <^inion  they  had  no  authority  so  to  do. 


The  notice  then  proceeded  as  foBows : — 
"  Now  we,  the  undersigned,  the  churdt- 
wardens  and  overseers  of  the  poor  of  the 
parish  of  Whitestone,  aforesaid,  do  berel^ 
give  you  this  further  notice  that  we  intend, 
at  tbe  next  General  Quarter  Seaiionsi^ 
the  Peace,  to  be  hidden  at  die  Castle  oi 
Exeter,  in  and  for  the  said  county  «f 
Devon,  to  prosecute  and  try  the  said  appeal 
against  the  said  rate  for  the  said  county 
Devon,  upon  tbe  groimds  and  for  the  rea- 
sons set  forth  or  mentioned  in  the  herein- 
before recited  or  mentioned  notice  ;  and 
we  further  give  you  notice,  that  we  have 
appointed  William  Cleeve,  of  &c.,  and 
James  Elliott,  of  &c.,  land-aurv^ors,  by 
or  on  tbe  part  of  our  said  paruh  of  White- 
stone, to  enter  upon,  go  over,  view  and 
examine  all  messuages,  tenements,d welling- 
houses,  lands,  hereditaments,  and  othv 
property,  chai^able  to  the  said  connty-raie 
in  our  said  parish  of  Whitestone,  as  wd  as 
in  the  parish  of  Blackawton,  in  order  toas- 
certain  and  prove  on  the  trial  of  the  said 
appeal  the  fair  annual  value  at  which  the 
said  parishes  ought  to  be  respectively 
charged  in  the  rate  for  the  said  county  oif 
Devon ;  and  we  do  hereby  require  each 
and  every  of  you,  and  all  other  persons 
concerned,  to  permit  the  said  William 
Cleeve  and  James  Elliott  to  enter  upon, 
view,  and  examine  all,  every,  and  any, 
messuages,  tenements,  dwelling-houses, 
lands,  hereditaments,  and  other  property, 
chargeable  to  the  said  county-rate  in  tbe 
said  parish  of  Blackawton  for  the  purpose 
aforesaid ;  and  that  you  do  appoint  some 
proper  person  or  persons  for  so  dofaig. 
And,  we  further  give  you  notice,  that,  on 
application  being  made  to  us  for  that  pur- 
pose, we  shall  be  ready  to  appoint  some 
proper  person  or  persons  to  shew  all  and 
any  messuages,  tenemenu,  d  weHing-honses, 
lands,  hereditaments,  and  other  property 
chargeable  to  the  said  county-rate,  in  oar 
said  parish  of  Whitestone,  to  any  surveyor 
or  surveyors,  or  .other  peraon  or  persons 
who  may  be  appointed  to  survey  or  vdne 
the  same  on  behalf  of  the  said  parish  of 
BlackawtMi,  and  that  sach  sunreym  or 
surveyors,  or  other  person  or  penons, 
to  be  appointed  by  the  aaid  parish  of 
Blackawton,  shall  be  at  full  liborty  to  enter 
upon,  go  over,  and  view,  and  examine,  all 
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and  every  messuagn,  dwelling-houses, 
lands,  hereditaments,  and  other  property, 
in  OUT  said  parish  of  Whitestone,  charge- 
able to  the  said  county-rate,  for  the  pur- 
pose of  making  a  surrey  and  valuation 
thereof.    Dated,"  &c. 

When  these  notices  had  been  read,  an 
objection  was  taken  on  the  part  of  the 
respondents,  on  the  ground  that  it  did  not 
appear  on  the  notices  that  the  appellant 
parish  was  aggrieved.  The  Court  over- 
ruled the  objection,  and  directed  the  ap- 
pellants to  proceed.  They  then  tendered 
the  rate  in  evidence,  for  the  purpose  of 
shewing  the  sums  at  which  the  contending 
parishes  were  respectively  assessed — the 
title  of  which  was  as  follows : — 

»  Devon  New  County  Rate  of  943^  I4«. 
6\d,t  being  one  farthing  in  the  pound  on 
the  annual  value  of  the  county,  amount- 
ing to  905,984/.  4^,  as  returned  by 
the  several  parishes  in  the  county,  pursuant 
to  55  Geo.  3.  c.  51,  settled  and  approved 
of  at  Epiphany  Sessions  1817,  and  then 
ordered  to  be  printed." 

And  the  assessment  in  respect  of  the 
aaid  parishes  of  Whitestone  and  Bladu^ton 
stood  thus — 

Piriibei.     Annual  Vilae.  SunuAsMHed. 

Whitestone  .  .  £8,064  ...  £3    3  10 

Blackawton .  .   S,464 ...    211  5 

The  appellants  then  called  two  witnesses, 
viz.  James  Elliott  and  William  Cleeve,  the 
two  surveyors  named  in  the  notice  herein- 
before mentioned.  They  had  accurately 
surveyed  the  appellant  parish :  the  one 
valued  the  estates  and  rateable  property 
within  the  parish  at  3,73G/,,  the  other  va- 
lued them  at  3,680/.  per  annum.  With 
respect  to  the  value  of  the  estates  in  the 
respondent  parish,  the  first  of  those  wit^ 
nesses  in  the  years  1 824  and  1825  had  been 
employed  to  survey  the  greater  part  of  the 
parish  by  two  or  Uiree  private  individuals, 
with  a  view  to  the  sale  of  some  property 
therein,  and  he  valued  the  whole  paruh  at 
6,315/.  per  annum.  The  second  witness 
had  surveyed  the  parish  as  well  as  he 
could,  by  riding  through  the  lanes  and 
roads  which  intersected  it,  and  he  valued 
it  at  6,952/.  per  annum.  The  occupiers  of 
lands  in  the  parish  of  Blackawton  had  re- 
fused to  give  permission  to  those  witnesses 


to  go  over  or  survey  their  property  for  the 
purposes  of  this  appeal. 

No  evidence  being  offered  on  the  part 
of  the  respondents,  the  Court  took  middle 
sums  between  those  fixed  by  the  two  sur- 
veyors as  the  annual  values  of  the  respec- 
tive parishes,  and  amended  the  rate  by 
equalizing  the  assessments  according  to  the 
proportions  of  the  sums  so  taken,  but  leav- 
ing the  annual  value  of  the  rate  to  stand 
as  befiire. 

The  rate  as  amended  now  stands  tfans— 

Fariihw.    Annnkl  VKlue.   Sums  Aawsaed. 
Whitestone  . .  £3,064  ...  £2    I  4 
Blackawton.  .    2,468  ...  8  IS  11 

The  questimu  intended  to  be  snbmitted' 
to  this  Court  were— 

I^tl — Whether  the  notice  of  appeal 
was  sufficient  to  entitle  the  appellants  to 
be  heard. 

Secondly — Whe^er  the  Court  of  Quarter 
Sessions  had  any  power  to  make  the 
amendment  above  mentioned  in  the  rate ; 
and  whether  they  should  not  have  required 
the  fair  annual  value  of  the  respective  pa^ 
rishes  to  be  returned  to  them  in  the  mode 
prescribed  by  the  statute  56  Geo.  3.  c.  51. 

The  points  raised  against  the  judgment 
of  the  Court  of  Quarter  Sessions  were  the 
following : — 

1.  That  the  appellants  were  not  entitled 
to  be  heard  on  their  appeal,  because  they 
did  not  state  in  terms,  in  their  notice,  that 
.they  were,  or  that  they  considered  Uiem- 
selves  aggrieved. 

2.  That,  inasmuch  as  the  evidence  given 
on  the  part  of  the  appellant  parish  proved 
the  annual  value  of  the  property  in  that 
parish  to  be  greater  than  that  at  which 
they  stood  rated,  the  Sessions  did  wrong 
in  reducing  the  sum  assessed  upon  them. 

3.  That  the  Sessions  had  no  power  to 
increase  the  sum  assessed  upon  the  respon- 
dent parish,  without  requiring  the  annual 
value  of  the  property  (0  be  returned  to 
them  in  the  manner  required  by  the  55 
Geo.  3.  c.  51,  s.  5. 

4.  That  the  Sessions  did  wrong  in  mak- 
ing any  alterations  in  the  suras  assessed, 
leaving  the  annual  value  of  the  properQr 
in  the  respective  parishes  unaltered. 

Mr.  Cronder  and  Mr.  Escott,  in  sup- 
port of  the  order  of  Sessions. — First,  the 
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notice  of  appeal  was  sufficient.  It  ia  not 
necessary  tnat  it  should,  in  express  termsi 
state  that  the  party  appellant  is  aggrieTed» 
if  it  appear  by  the  context  that  he  is. 
The  case  of  The  King  v.  the  Juttiee*  of 
Ei*ex(\),  (which  may  be  relied  on  by  the 
other  side  in  support  of  this  objection,) 
baa  been  corrected  by  The  King  t.  the 
Juttiees  of  Somerietshtre  (2) ;  so  that  the 
person  giving  the  notice  must  either  state 
that  be  is  a  party  aggrieved,  or  state  facts 
which  shew  that  he  is.  The  very  nature 
of  the  notice  shews  the  fact.  The  appeal 
clause  in  this  case,  s.  H,  describes  the 
particular  grounds  upon  which,  and  upon 
which  alone,  the  appeal  is  allowed.  Thitt 
was  not  necessary  in  the  act  of  parliament, 
whic^  was  the  subject  of  discussion  in  The 
King  Y,  the  Jui^eet  of  Essex ;  and  then, 
unless  the  fact  were  stated,  the  party  to 
whom  the  notice  was  given  would  not 
know  whether  it  came  from  a  person  en- 
titled to  appeal.  Here,  the  statement  of 
who  the  parties  appellant  are,  must  be  suf. 
ficient,  as  they  could  not  appeal  unless 
they  had  grounds  such  as  are  stated  in 
the  appeal  clause.  Then,  with  respect  to 
the  other  points : — The  first  thirteen  clauses 
of  this  act  give  power  to  the  Justices  to 
make  a  new  county  rate ;  and,  in  order  to 
make  it,  certain  powers  are  given  them  to 
call  for  the  retnma  there  mentioned ;  bat 
it  doea  not  appear,  from  any  part  of  the 
act,  that  it  was  intended  they  should  pro- 
ceed upon  the  information  ^ven  by  those 
returns  alone.  Nor,  does  it  appear  from 
any  part  of  the  act  that,  having  once  fixed 
the  annual  value  in  the  rate,  they  can  alter 
it.  It  will  be  said  that  the  second  and 
tenth  sections  give  the  only  mode  of  ascer- 
taining the  annual  value;  but  those  sec- 
tions do  not,  nor  does  the  eleventh,  apply 
of  necessity  to  a  case  of  appeal. 

\Mt.  Justice  Bayley. — But  the  order  of 
Sessions  does  not  shew  upon  the  rate  what 
is  the  annual  value.] 

It  is  submitted  that  this  was  not  ne- 
cessary. 

Mr.  Praed  and  JIfr.  Kekemich,  contr&. — 
First,  the  notice  was  inaufRcient  to  entitle 

(1)  5B,&C.431;  ■.e.7D.&R.658. 

(S)  7  B.  &  a  681,  a. ;  6  Uw  Joum:  Hu. 
Cum,  116. 


the  appellants  to  be  heard  at  all,  ia  not 
stating  that  the  parish  was  ^^rimd. 
The  rate  might  be  uneqiial, andyet  the 
parish  might  not  be  a^rieved.  If,  as 
It  proved  at  the  Session*,  the  appealii^ 
pariah  was  rated  at  a  lower  proporboo 
than  was  reasonable,  that  pvish  was  not 
a^^ieved.  The  case  of  The  King  v.  the 
Justices  of  the  West  AiiW  of  yorkMhire{9\ 
in  this  respect,  confirmed  uie  decision  of 
the  Court  in  The  King  v.  the  Justices  e^ 
Essex;  and  laid  down  that  it  was  neces- 
sary the  notice  of  appeal  should  state,  m 
oqiress  terms,  that  ueparty  intendii^  to 
appeal  was  aj^ieved.  Thai,  aa  to  the  odier 
points  of  objecuon. — The  pariah  of  White- 
atone  should  have  complained  that  the  pa- 
rish of  Blackawton  had  returned  an  inenr* 
rect  annuid  value ;  and  the  Seasiona,  on 
appeal,  should  have  ordered  ■  prtqier  re- 
turn. The  Seasions,  according  to  seetiaiis 
7  and  1 1  of  the  act,  could  have  corrected 
the  error.  The  alteration  now  makes  the 
parish  of  Whitestone  lower  than  it  abooU 
be ;  while,  at  the  same  time,  it  makea  every 
other  parish  unequally  rated;  and  die 
irregularity  appears  on  the  &ee  of  the 
rate. 

Mr,  Justice  BayUy. — Upon  the  first 
point,  as  to  the  notice,  I  think  it  ought  to 
state  that  the  parish  about  to  ■* 
aggriered,  or  shew  facts  which  of  neeessi^ 
lead  to  the  conclusion  that  it  is  aggrieved 
I  entertain  considerable  doubts  as  to  dris 
notice  being  sufficient ;  but,  upon  the  main 
question,  I  think  the  order  of  Sessioaa 
must  be  quashed.  The  appeal  chine  atates 
four  grounds  of  appeal. 

1 .  Where  the  proportion  assessed  upon 
the  respective  parishes  is  considered  to  be 
unequal.  [That  would  be  a  general  appeal 
objection  to  the  rate ;  hut  that  was  not  the 
ground  taken  in  support  of  this  appeal] 

S.  Where  a  parish,  &c.  bad  withoot 
sufficient  cause  been  altogether  omitled 
from  the  rate.  [This  waa  not  one  of  die 
grounds.] 

3.  Where  a  pariah  ia  rated  at  a  higher 
proportion  in  the  pound  sterling  according 
to  the  fair  annual  value;  or  where  sook 
other  parish'  is  rated  at  a  lower  proportion 

(3)  7  B.  &  C.678;  kc  1  BL&  ILMT  ;  6ljnr 
Joan,  M«g.  Cum,  59. 
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of  the  pound  sterling  tteaHeding  to  the  ftir 
annual  ralue,  than  has  been  fixed  mad 
declared  by  ^  Seiiions  as  the  basis  of 

the  rate. 

This,  probably,  was  the  ground  intended 
to  have  been  ta^en ;  but  the  notice  only 
mentions  ]urt  of  the  objection,  which  gives 
the  right  of  appeal.  The  notice  here  is, 
not  that  Whitestone  is  rated  higher,  or 
Blackawton  lower,  according  to  the  basis 
fixed  upon  by  the  Sessions ;  but  that  White- 
stone,  according  to  its  annual  value,  is 
rated  in  a  higher  proportion  than  Black- 
awton, according  to  its  annual  value.  It 
might  be,  and  appears  to  have  been  the 
case,  that  both  parishes  were  rated  at  too 
low  a  sum ;  but  if  a  parish  were  allowed 
to  proceed  merely  upon  its  own  specifie 
assessment,  that  general  justice  which  the 
statute  contemplated  would  not  be  done. 
A  parish  hss  no  right  to  make  a  partial 
complaint  upon  such  a  state  of  facts  as 
this.  It  is  here  proposed  to  furnish  the 
^ound  of  an  appeal  to  every  other  parish 
m  the  county.  I  think,  therefore,  the 
notice  in  this  respect  was  objectionable. 

Another  ground  of  appeal  given  by*the 
appeal  clause  is,  *'  an  account  of  any  other 
just  cause  of  complaint  whatsoever."  But 
this  was  not  such  a  ground  of  complaint  as 
gave  the  right  of  appeal :  it  should  be  one 
which  peciUiarly  affects  the  appealing  pa- 
rish, or  affects  the  whole. 

Mr.  Juttke  LUtledale.—l  also  think  the 
order  of  Sessions  must  be  quashed.  The 
Sessions  have  here  made  an  unequal  rate. 
Indeed,  there  is  here  a  good  ground  of 
appeal ;  for  the  inequality  appears  on  the 
very  face  of  the  rate.  The  Sessions  had, 
1  think,  a  power  to  alter  the  annual  value, 
or  their  power  would  be  nugatory.  ■  The 
rate  is  so  far  connected  with  the  annual 
value  that  a  power  to  correct  an  inequality 
in  the  rate  must  also  give  them  a  power  to 
correct  the  annual  vahie. 

Mr,  JuBtiee  Parke, — Upon  the  first  ob- 
jection which  has  been  taken  to  diis  notice 
of  appeal,  I  think  it  is  not  necessary  diat 
it  should  he  stated  in  positive  terms,  that 
the  appealing  parish  is  aggrieved  if  that 
fact  appear  by  the  context ;  hut  I  do  not 
think  that  the  ground  of  ^ipeal  is  properly 


suted  in  this  notice.  The  ground  suted 
is,  an  improper  proporticm  aecordii^  to 
the  pound  sterling,  but  not  with  reference 
to  the  basis  upon  which  the  caleulatim  is 
made.  I  think  the  Justices  at  Sessinis 
have  a  power  to  alter  the  basis  of  the  cal- 
culation ;  but,  instead  of  doing  this,  they 
have  altered  Uie  calculation  itself 

Order  1^  Seiuim  ^puuhed. 


1830.  ) 
June  U.  i 

Evidence — Heartay, 

Evidenee  of  the  deelaraliom  af  a  deeeat^ 
parent  as  to  the  plaeeof  births  or  place 
baptism,  of  the  child,  is  inadnussil>Ie. 

This  was  an  action  of  replevin,  tried 
before  Mr.  Justice  Littledale,  at  the  last 
Assizes  for  the  county  of  Stafford. 

The  question  to  be  tried  was,  whether 
the  defendant,  Ralph  Malbon,  wss  the  heir- 
at-law  of  one  Samuel  Malbon.  Upon  the 
trial,  it  was  proved,  that  Samuel  Malbon, 
who  was  last  seised  of  the  premises  in  ques- 
tion, was  the  grandson  of  one  Thomas 
Malbon,  who  hsd  been  the  mayor  of  Con- 

Sleton.  And  it  was  also  proved,  that  the 
efendant  was  the  great-grandstm  of  a  John 
Malbon,  who  had  been  the  curate  of  But- 
terton,  as  to  which  John  it  was  a  question, 
whether  he  wo  or  was  not  a  son  of  fhoross, 
the  mayor  of  Congleton.  On  the  part  of 
the  plaintiff  that  was  denied ;  but  if  the  fact 
were  so,  then,  it  was  contended  by  the  plain- 
tifi^  that  that  John,  who  was  the  curate  of 
Butterton,  left  two  sons — Ralph,  who  was 
the  grandfather  of  Ralph  the  defendant, 
dainulnt  of  the  premises  in  question,  and  an 
elder  son,  John,  who  had  descendants  then, 
at  the  time  of  the  trial,  living.  Ip  which 
event  Ralph,  the  defendant,  could  not  be 
the  heir-at-law  of  Sanuiel,  the  persm  last 
seised. 

In  this  staoe  of  the  cause,  Mr.  Campbdl, 
on  the  part  u  the  ^ntifl^  called  a  witoets 
of  the  name  of  James  Wardl^  who,  if  be  was 
to  be  believed,  made  out  that  he  was  ninety- 
four  years  of  age ;  that  he  recollected  John 
MallMKi,  the  curate  of  Butterton ;  that  he 
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knew  his  eldest  son  John,  who  was  parish- 
clerk  :  and  thereupon  the  plaintiff  shewed 
that  Daniel  Malbon,  the  grandson  of  that 
eldest  John,  was  then  at  tlie  time  of  the  trial 
alive.  On  the  cross-examination  of  James 
Wardle,  he  was  asked — **  Were  you  not  told 
by  your  mother,  who  is  now  dead,  that  you 
were  baptized  in  the  parish  of  Merebrook?" 
This  quettion  was  objected  to,  as  merely 
hearsay  evidence,  oa  the  authority  of  the 
case  of  The  King  v.  Erith  (1).  There 
hearsay  evidence  of  the  declaration  of  a 
deceased  father,  as  to  the  place  of  birth  of 
the  child,  was  held  to  be  inadmissible ;  and 
it  was  here  contended,  that,  upon  principle, 
the  declaration  of  the  deceased  mother,  as 
to  the  place  of  baptism,  was  equally  inad- 
missible. 

The  learned  Judge,  however,  allowed  the 
question  to  be  put.  In  the  further  progress 
of  the  cause  an  examined  copy  of  the  re- 
gister of  Merebrook  was  given  in  evidence 
on  the  pare  of  the  defendant,  shewing  that 
a  James  Wardle  had  been  baptized  in  that 

etrish :  from  whidi  entry  of  Iwptism  it  fbl- 
wed  as  an  inforence  tut,  if  that  were  the 
baptism  of  John  Wardle,  the  witness,  and 
that  it  gave  the  time,  or  near  the  time,  of  his 
birth,  it  would  be  an  impossibility  that  he 
and  John  Malbon,  the  curate  of  Butterton, 
could  have  been  living  at  the  same  Ume,  or, 
if  living  at  the  same  time,  that  James  War- 
dle, the  witness,  could  have  been  of  sufficient 
age  to  have  had  any  knowledge  or  retained 
any  recollection  of  that  John  Malbon;  and 
therefore  it  must  have  been  impossible  for 
lum  to  state  as  a  fact,  that  John  Malbon,  who 
was  the  parish  clerk,  was  the  son  of  John 
Malbon,  tbe  curate  of  Butterton. 

A  rule  having  been  obtained  in  Easter 
term  for  a  new  trial,  on  the  ground  that  this 
evidence  was  improperly  admitted — 

Mr,  Totmfonnow  shewed  cause. — Before 
the  case  of  The  King  v.  Erith,  there  was  no 
restriction  in  the  examination  of  a  witness 
in  qtiestions  respecting  pedigree;  and  in  those 
questions,  the  place  of  birth  and  that  of 
baptism  are  sometimes  as  material  as  those 
respecting  the  parents,  or  the  order  of  birth 
of  the  children.  Certainly,  in  the  case  of 
TkeKmg  v.  Eriih,  this  spedes  of  evidence 

(1)  6  But,  599. 


was  held  to  be  inadmissible  ;-  but  that  de- 
cision cannot  be  maintained.  The  objection 
to  the  admissibility  of  this  evidence  would 
equally  apply  to  the  same  description  of 
evidence  as  to  the  time  of  birth,  and  the 
parents ;  and  yet  this  latter  evidence  it  is 
the  general  practice  to  admit. 

Mr.  Campbell,  contrii. — This  is  not  a 
matter  of  pedigree  :  it  is  a  question  of  per- 
sonal identity.  The  whole  of  this  descrip- 
tion of  evidence  is  hearsay,  and  inadmia- 
aible  according  to  the  general  rule.  Id 
the  question  of  pedigree,  the  rule  is  relaxed, 
and  that  is  an  exception.  This,  however,  ii 
considerably  beyond  that  exception,  within 
which  it  is  most  material  to  keep  stricdj. 
If  it  had  become  material  in  this  cause  (and, 
with  reference  to  the  object  in  view,  it 
might,)  die  witness  might  as  well  be  asked 
where  be  was  at  nurse,  where  vaccinated,  or 
where  he  went  to  school.  The  case  of  The 
King  v.  Erith  is  an  express  authority  is 
point,  and  is  right  upon  principle. 

Lord  TaAerieiu — I  think  this  evidowe 
ought  not  to  have  been  admitted.  The 
witness  sard  he  waa  ninety-four  yean  of 
age;  and  that  he  knew  a  certain  fact.  If 
he  was  of  that  age,  he  might  have  known  the 
fact  to  which  he  deposed.  But  the  party, 
against  whom  his  evidence  was  given,  wished 
to  shew  that  he  was  not  so  old ;  and  ks 
this  purpose,  to  ascertain  that  he  was  the 
person  mentioned  in  a  certain  baptismal 
register.  The  mode  in  which  it  was  pro- 
posed to  do  this  was,  by  asking  htm  wfast 
he  had  heard  his  deceased  mother  say  as  to 
the  place  of  his  baptism.  I  think  this  evi- 
dence was  of  no  higher  authority  than  what 
a  third,  person  might  have  told  him,  as  to  his 
identity. 

Mr*  JuiHce  Bowleg  cmourred. 

Mr,  Jmtice  Littkoale, — ^I  am  of  the  aaflM 
opmion.  I  think  thia  was  n  qneatkm  of 
identity. 

Mr.  Justice  Parke, — This  case  was  not 
within  the  exception  to  the  general  rule  of 
evidence.  It  was  not  a  question  of  pedi- 
gree, but  of  general  identity ;  and  that  too 
with  nfomce  to  a  collatexal  fiicfc  m  the 
cause. 

Etde  ahi(^u^  for  a  mem  twimk 
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dance  to  have  been  given  in  answer  to  a 
question;  but  the  huiguage  nied  in  the 
innuendo  was  the  same. 

The  defendant  was  convicted,  and  sen- 
tenced to  pay  a  fine  of  £00/. ;  and  to  be 
imprisoned  in  the  house  of  correction  for 
the  West  Riding  tor  eighteen  calendar 
months. 

The  record  being  removed  into  this  court 
by  writ  of  error,  the  defendant  asi%ned 
specially  the  fblkm ing  as  error  : — 

That,  the  averment  of  the  materiality  in 
the  indictment  being,  whether  Lister  had, 
on  the  occasion  of  the  arrest  therein  men- 
tioned, put  his  arms  round  Kenworthy ;  and 
the  statement  of  the  defendant's  endencei 
upon  which  the  peijur^  is  assigned,  beii^, 
that  Lister,  on  the  occasion  to  which  the  evi- 
dence applied,  put  his  arms  round  and  em- 
braced Kenworthy ;  there  appeared  nothing 
in  the  indictment  to  comect  the  one  occa- 
sion with  the  other :  consequently  the  ma- 
teriality of  the  evidence  given  was  not 
sufficiently  averred. 

Mu  F,  Poliock,  for  the  defendant.— Tbu 
indictment  is  clearly  bad.  There  is  nothing 
to  shew  that  the  evidence  given  was  con- 
cerning the  arrest.  It  may  be  very  true 
that  the  question  of  the  arrest  was  material, 
and  that  it  was  material  whedwr,  on  oee»- 
aion  of  the  arrest,  Lister  pnt  his  arms  round 
Kenworthy ;  but  it  does  not  appear  in  the 
indictment  that  the  defendant  s  'evidence 
was  given  of  and  concerning  the  alleged 
arrest ;  nor  is  there  any  allegation  of  time 
and  place.  There  may  have  been  other 
questions  stated  in  the  course  of  the  trial  of 
that  cause ;  and  the  occasion  to  which  the 
evidence  of  the  ttefendant  applied  may  have 
been  very  di^ent  as  to  time  aad  jdace 
from  the  oceasion  of  the  allmd  arrest. 
The  whole  statemoit  in  the  inmctment  is 
consistent  with  the  evidence  of  the  defen- 
dant applying  to  a  transaction  at  some 
other  time ;  ue  puttii^  Lister's  arnw  round 
Kenworthy  may  have  applied  to  his  doing 
so  at  a  wrestling  match,  or  in  helping  him 
down  from  a^coach  or  m  any  other  occasion 
equally  distmct  from  that  of  the  allied 
arrest.  It  is  not  necessary  upon  the  present 
oceasion  to  inquire  whether  any  innuendo 
could  have  aided  this  indictment,  or  whether 
there  should  not  have  been  an  express  in- 
troductory reference  of  the  evidence  to  the 
material  question  of  the  arrest.  It  ia  luf- 
Svm.  1890. 


ficient  that  the  present  innuendo  goes  for 
nothing..  It  merely  says,  that  the  defen- 
dant meant  on  the  occasion  to  which  his 
evidence  applied,  without  saying  to  what  it 
did  apply.  All  the  cases  are  collected  in 
Rex  V.  JtfUtt  ( 1 ),  and  Rex  v.  Donrtan  (2), 
and  go  to  shew  that  the  indictment  must 
shew  clearly  and  unequivocally  that  the  evi- 
dence given  related  to  the  material  question 
in  issue. 

Mr,  PatieMOH,  for  the  prosecution. — The 
indictment  is  sufficient.  The  matter  given 
in  evidence  obviously  refers  to  the  occasioa 
of  the  alleged  arrest.  The  innuendo  may 
be  rm«^ed  altogedier;  and,  if  it  be  re- 
jected, no  one  can  read  the  evidence  with- 
out perceivii^  that  it  refers  to  the  question 
in  issue.  In  aid  of  the  fair  meaning  of  the 
sentence,  it  is  not  too  much  to  ask  this 
Court  to  believe  that  the  Judge  who  tried 
'the  original  cause  would  not  have  allowed 
an  immaterial  question  to  be  put ;  or  that 
the  Judge  who  tried  this  indictment  would 
not  have  allowed  the  conviction  to  take 
place',  unless  the  evidence  had  clearly  pointed 
to  the  material  matter  in  issue. 

Mr.  Justice  Bajfley. — It  is  necessary,  in 
an  indictment  for  peijury,  that  it  appear 
dearly  that  the  evidence  given  by  the  de- 
fendant was  applicable  to  a  material  question 
ia  issue.  Now,  here  the  material  qoestimi 
was,  whether  Kenworthy  had  been  arrested 
by  Idster ;  and  whether,  on  occasion  of  that 
arrest,  Iiister  had  put  his  arms  round  Ken- 
worthy, and  embraced  him.  But  this  in- 
dictment does  not  state,  that  what  the  de- 
fendant swore  referred  to  the  alleged  arrest. 
It  is  perfectly  silent  as  to  that.  Then,  it  is 
proposed  by  Mr.  Patteson  to  reject  the  in- 
nuendo altc^ether.  How  will  it  stand  then  t 
Why,  that  the  defendant  said,  Lister  put 
his  arms  round  Kenworthy  and  embraced 
him.  But,  upon  what  occasion — when  and 
where  ?  Not  a  word  is  stated :  nothing 
whatever  to  point  the  evidence,  unless 
indeed  it  be  erroneously  assumed,  that  every 
putting  of  the  arma  round  the  person  is  an 
arrest.  Hien,  look  at  it  with  the  innuendo ; 
it  carries  the  point  no  further — **  meaning 
on  the  occasion  to  which  the  evidence  ap- 
plied." Very  probably ;  but  what  onysion 
that  was,  we  are  not  informed. 

(1)  1  Turn  Rep.6S. 
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Mr*  Juitice  LiUledak  ud  Mr,  JiuHn 
Parkt  concurred. 

JudgmgHtreotrttd, 


1850.     '^THB  XIIIO  0.  THI  mUBITAHTI 

June  19.  ^      ov  mekibtr  tidtik. 

Evidence — Parol  Evidence  of  Tenancy. 

Upon  a  question  of  aettlement  ttnce  tMe  59 
Geo,  3.  c.  50,  the  term  of  the  tenancy^  as 
well  as  the  fact  of  tenancy,  become  material; 
and  therefore,  where  the  tenancy  is  the  ju5- 
Ject  of  a  written  agreement  b^ween  the 
parties,  and  the  agreement  is  m  exi^encct 
parol  evidence  of  the  tenancy  is  inadmisMle, 

Evans  Davies,  bis  wife  and  children,  w«r« 
removed  from  Cadoxtone-juxta-Banj,  to 
Merthjr  Tidvil,  in  the  coun^  of  Glamor- 
gan. 

Upon  appeal  to  the  last  Midsummer  Ses- 
sions for  Glamorganshire,  Evans  Davies, 
the  pauper,  was  called  as  a  witness  on  the 
part  of  the  respondents  in  support  of  the 
order,  who  proved,  that  in  the  year  1827 
he  rented  a  house  in  Merthyr  Tidvil,  of 
one  George  Rock,  for  twelve  months,  at 
the  rent  of  S5L  per  annum,  payable  quar- 
terly ;  that  he  took  it  in  May  1 887,  and 
continued  in  possession  till  June  1828; 
that  he  paid  the  three  6rst  quarters*  rent  as 
diey  respectively  became  due ;  that  he  also 
had  a  receipt  mm  Rock  for  81.  ISs.,  the 
laat  quarter's  rent— but  adnotted  he  had  net 
paid  the  quarter's  rent  in  money,  although 
he  held  and  produced  the  receipt  from 
Rock  for  it,  which  was  obtdned  and  given 
under  the  following  circumstances : — Rock, 
the  landlord,  at  the  end  of  the  term,  re- 
quired and  demanded  to  have  the  posses- 
sion of  the  house,  but  the  pauper  refused  it. 
He  had  removed  all  his  furniture  from  the 
house,  except  the  fixtures  which  he  had 
purchased  from  Rock,  on  renting  the  house, 
valued  at  that  time  at  111.  He  stated,  that 
Rock  was  to  have  taken  to  them  at  the  sum 
at  which  they  had  been  valued,  at  the  end 
of  the  term.  On  his  croas-oaroination,  he 
first  stated  the  agreement  between  him  and 
Rock  waa  a  verhd  one,  and  denied  it  was 
in  writing ;  hut.  on  being  pressed,  wheatfafe 
advocate,  turmng  to  the  hmdlord,  asked 
whether  it  was  in  writing,  the  landlord  said, 
"  » w  it  in  mv  nocket,"  the  appellants'  ad- 


vocate, holding  up  thesgreementiDluilandl, 
asked  tlie  pauper — "  Now,  will.yousiieuit 
is  not  in  writing ;"  he  at  length  idmitted  il 
was  in  writing.  On  this  admiiutn,  tbe 
advocate  for  ^  appeUanu  toc^  sn  olgee- 
UoD,  that  parol  encunoe  at  the  j^nemot 
could  not  be  received;  that  die  igreement, 
which  was  admitted  to  be  in  exitteace, 
ought  to  have  been  produced  sod  jmti. 
It  was  adaoitted,  that  no  step  had  bets 
taken  by  the  respondents  to  compd  itt 
production,  which  they  might  have  done 
by  a  sukpcena  duces  team  oi  hy  notiee,  m» 
as  to  entitle  them  to  give  paru  endow 
of  it. 

The  evidence  of  Davies  of  the  rentiDg, 
occupation,  and  holding  under  the  agm* 
ment,  was  notwitfastai^ng  received,  ind 
the  objection  overruled  by  the  Court. 

The  agreement  being  at  the  Ume  is 
eourt,  in  the  handa  of  me  appellanu'  ad- 
vocate, when  be  Waa  raising  the  ot^ediiia, 
but  it  was  not  produced  as  evidence  ea 
which  the  respondents  rested  their  cm, 
the  advocate  for  the  appellants  contended 
that  the  appellants  were  not  called  upon  to 
answer  the  respondents'  case,onthegroiuid 
that  the  parol  evidence,  as  given,  of  the 
agreement,  was  inadmissible ;  and  that  the 
order  of  the  Justicea  ought  to  be  w^^"^ 
The  Court,  however,  required  the  ^pd- 
lants  to  proceed,  reserving  tbe  punt  as 
the  inadmissibility  of  tbe  evidence  for 
opinion  of  this  Court. 

The  appellanta  then  called  and  exsmised 
Rock,  who  proved  (bat  he  had  not  agieed 
to  Uke  to  tbe  fixturea  at  the  end  of  w 
term ;  that  Davies  refbaed  to  deliver  the 
key  or  the  possession  of  tbe  house,  vm» 
he  would  consent  to  give  a  receipt  for  d» 
last  quarter's  rent,  and  take  to  the  fixtus 
in  lieu  of  it,  and,  unless  the  receipt  ehosld 
previously  be  deposited  in  a  third  penw* 
hands  ;  that  he  asked  Davies's  penniitiaB 
to  look  at  the  fixtures,  in  order  to  tieer' 
tain  their  value,  but  was  refused,  sod  ibit, 
being  desirous  of  obtaining  possession  of 
the  house  to  enable  him  to  deliver  it  up  ^ 
the  person  from  whom  be  held  it,  in  s  &* 
days,  as  otherwise  he  would  be  subject  to 
another  year's  rent,  he  waa  induced 
tbe  reeeipt,  and  to  deposit  it  in  the  haadi 
of  a  third  person,  without  previoiidjr  mO' 
taining,  or  being  allowed  by  Davies  the 
opportunity  of  seeing  or  knowing,  whit, » 
any,  fiaxures  were  is  the  bouse ;  tbM  the 
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receipt  was  qccordingly  made  and  signed 
by  Rock,  and  was  deposited  in  the  hands 
of  a  third  person,  on  which  the  key  was 
delirered  to  him  ;  that  the  fixtures  found 
in  the  house  were  sold  by  him  at  their 
utmost  value,  and  produced  3/.  lOt. 

The  Sessions  confirmed  Uie  order  of  the 
Justices,  subject  to  theopinion  <^  this  Court 
on  the  two  fc^owii^  quescitMu : — 

First,  whether  the  parol  testimouy  of 
Davies  of  the  ^reement  was  pn^mly  re- 
eeired. 

Secondly,  whether,  under  the  cnrcnro> 
stmecB  stated,  the  payment  of  the  rent 
was  such  a  payment  under  the  statute  of 
9  Geo.  4.  c.  57.  as  to  entire  the  pauper  to 
a  settlement  in  the  appellant  parish. 

Sfr.  Brodrick,  tn  support  of  the  order  of 
Sessions. — Upon  the  question  as  to  the 
payment  of  rent,  the  case  is  distinguishable 
ftom  that  of  Rex  v.  Hamggate{l).  The 
utmost  that  is  required  to  give  effect  to  the 
6  Geo.  4.  c.  57,  in  tfaia  respect,  is,  that  the 
rent  be  satisfied  in  some  mode  or  other. 
HeKi  the  nxmeyt  or  an  equiralent  to  the 
money,  was  given  and  accepted.  Upon 
the  other  question,  the  case  of  Rex  r. 
KingeUm  upon  HvM(Jt)  is  expressly  in 
point.  There  it  was  held,  that  parol  eW- 
dence  of  the  fact  of  tenancy  was  adrois- 
■ible,  although  the  tenant  held  under  a 
written  agreement. 

Mr.  Mauk,  contr^  was  stopped. 

Mr.  Justice  BayUy. — I  am  of  opinion 
that  the  parol  evidence  of  the  tenancy  was 
inadmissible.  The  case  oiRex  v.  Kwgtttm 
tipm  HtUl  is  clearly  distii^uishable  from 
the  present,  as  the  settlement  in  that  case 
diepended  upon  the  old  law  before  59Geo.  S* 
It  ma  therefore  sufficient,  if  the  person 
vat  tenant  to  die  value  of  10/.  a  year :  no 
matter  iriiat  wtfe  the  terms.  Here,  the 
terms  of  the  tenuiey  becune  matniid; 
and,  aecOTdii^  to  the  settled  mle  of  evi- 
dence recognised  by  Lord  Eldon  m  A<niwr 
T.  Palmer  (3),  the  written  i^reeroent  ahould 
have  been  produced. 

Mr.  Justice  Liitledale  concurred. 

Mr.  Justice  Parke. — ^I  am  also  of  the 
same  opinion.  The  ease  of  Rex  r.  KtHgi- 

(1)  6B.&C.7l2;f.c.5LswJ.Mftg.Ciaet,69. 
(«)  7  B.&C.  611;b.c.  1  M.  &  R.  444 }  6  Lsw 
Jowl.  Mae.  Ctwii  X4* 
(3)  3  Ettp.  SIS. 


ton  upon  Htdl  is  clearly  distii^isbable ; 
as  there  the  terms  of  the  tenancy  were  im- 
material ;  the  settlement  there  in  question, 
having  been  fixed,  if  at  all,  before  59  Geo.  3. 

Order  of  Sessions  quashed. 

[See  Steer  on  Poriek  Lm,  p.  590.] 

1880.     \  THK  XSXQ  e.  THB  DTHABITAinS 

Jime  19.  5  <^  BARRs. 

Rale— Bridge  ToUt. 

The  Hammersmitk  bridge  over  the  Thameg 
belonged  to  a  company.  One  end  of  the 
bridge  teat  m  Middlesex ;  the  other  m  Surrey, 
The  toU-gate  was  on  the  Middlesex  side; 
and  it  tvas  there  only  that  any  tolls  were 
taken.  There  was  no  toll-koase  on  the  Surrey 
side;  butt  on  that  side,  the  company  had  pur^ 
chased  land  on  which  they  built  an  abutment 
of  the  brid0e.  They  were  assessed  by  the 
Surrey  parish  for  the  /and,  and  in  respect  of 
the  Mis  papM  thereon.  Held,  that  they 
were  hene/letal  ooeiipter«  ea  both  udes  of  ike 
finer  i  that  if  was  mumOerial  oh  wAicA  tide 
the  toUe  were  taken ;  and  that  the  aeeest- 
nunt  was  consequently  valkL 

Upon  an  appeal  ^uiut  an  assessment 
made  by  the  churchwardens  and  overseers 
of  the  poor  of  Uie  parish  of  Barnes,  in  the 
county  of  Surrey,  for  the  relief  of  the  poor 
of  the  said  parish,  whereby  the  appellants, 
as  the  proprietors  of  Hammersmith  Bridge, 
were  rated  or  assessed  in  die  aggr^ate 
sum  of  26/,  upon  an  annual  value  of  400/. 
*'  for  or  in  respect  of  land  on  which  they 
have  erected  a  bridge,  and  made  a  road 
thereto,  and  in  respect  of  the  tolls  wluch 
are  payable  thereon." 

Tne  Seaaioos  allowed  the  appeal,  aubject 
to  tlw  tupmoa  of  the  Court  on  the  foUowing 

CASE. 

By  an  act  of  parliament,  5  Geo.  4,  c.  1 1 2, 
Intituled  "An  act  for  building  a  bridge 
over  the  river  Hiames,  ftrom  the  hamlet 
of  Hammersmith,  in  the  county  of  Middle- 
sex,  to  the  parish  of  Barnes,  in  the  county 
of  Surrey,  and  for  nudcing  convenient  roads 
and  avenues  to  eommnnioate  with  such 
bridge,"  (and  which  was  to  be  taken  as 
part  of  die  eaae,)  certain  penona  befng 
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Proprietors,  and  therein  nominated  "The 
lammersniith  Bridge  Company,  their  snc* 
cessors,  executors,  administrators,  and  as- 
signs," were  authorized  to  purchase  land* 
and  other  hereditaments,  to  them,  their 
iuccessors  and  assigns,  for  making,  erect- 
ing, and  completing  the  said  bridge,  roads, 
arra  ways,  and  other  purposes  therein 
mentioned,  and  for  that  purpose  they  were 
empowered  to  raise  money,  and  to  receive 
the  profits  arising  from  die  tolls,  rate*, 
and  emoluments,  to  be  received  by  the 
aaid  company,  in  respect  of  the  aaid  bridge, 
which  is  by  die  said  act  declared  to  be  a 
public  bridge. 

Certain  other  powers  were  given  to  the 
said  company  by  a  certain  other  act  made' 
and  passed  in  the  ninth  year  of  the  reign 
of  his  Majesty,  Geo.  4.,  for  altering  and 
amending  the  aaid  act,  5  Geo.  4.  c.  llS. 
and  which  said  act  of  9  Geo.  4.  was  to  be 
taken  as  part  of  the  case. 

The  aaid  Hammersmith  Bridge  Com- 
pany purchased  lands  in  the  parish  of 
Barnes,  on  which  they  erected  and  built 
the  fixture  pier,  or  abutment  of  the  aaid 
bridge,  which  was  on  the  Surrey  side,  and 
the  person  who  aold  the  aaid  und  to  the 
•aid  company,  on  which  the  aud  fixture 
pier,  or  abutment  rested,  was  always  as- 
sessed by  and  paid  poor-ratea  to  the  parish 
of  Barnes,  in  respect  of  the  aaid  land. 

Part  of  the  road  of  approach  to  the  said 
bridge  on  Barnes  side  was  purchaaed  by 
the  aaid  company  of  a  person  who  had 
always  been  assessed  and  paid  poor-ratea 
to  the  said  parish  of  Barnes,  in  respect 
thereof.  One  half  of  the  said  bridge  waa 
in  the  parish  of  Bamea,  and  the  other  half 
in  the  hamlet  of  Hammersmith ;  the  tolla 
for  passing  over  the  bridge  were  paid  and 
received  «a  the  Hammersmith  side  oviy — 
no  tolls  were  paid  or  received  cm  the 
Barnes  aide,  and  no  taXi  waa  danmded, 
unless  the  carriage  or  paaaenger,  &e.  passed 
through  the  gate  on  tbe  Hammersmith 
side,  nor  was  there  any  toll-bouse  or  other 
building  used  or  occupied  by  the  company 
or  their  servants  on  the  Bamea  side. 
-  The  appellants,  the  pro[»rietors  of  the  said 
bridge,  contended,  that  they  were  rated  for 
land,  and  in  reapect  of  tolls  for  which  they 
ought  not  to  be  rated  or  assessed. 

Mr.  The$i^tr  (with  whom  waa  JIf  r.  Piatt) 
fbr  the  propnetorh—Aa  to  the  bridge  beiqg 


a  public  bridge,  which  it  is  declared  to  be 
by  sec.  137,Iwill  not  trouble  tbe  Court — 
I  admit  that  we  are  beneficial  proprietors. 
Nor  up<m  the  question,  which  appears 
raised  by  the  ease,  aa  to  whom  the  land 
was  purchased  from.  I  rely  upon  aec  ISl 
in  the  act,  which  gives  the  company  tbe 
power  to  set  up  toll-gates,  and  remove 
them,  as  they  think  proper.  In  the  case  of 
Rex  V.  tke  Aire  and  CaUer  Natngation(l\ 
which  undoubtedly  haa  been  overruled 
upon  other  grounda,  there  ia  an  expie^ 
aion  of  Mr.  ^atice  Bullet  whidi  shews  the 

Siioion  entertained  at  that  time  respecting 
is  deacription  of  property.  He  uyi, 
"  Tiie  case  of  Putney  Bridge  (Z)  ie  aa 
illustration  of  the  present.  There  the 
bridge  is  rated  in  Putney  and  Fulham 
parishes  at  700/.  a  year  in  each,  there 
being  gates  at  each  end;  formerly  there 
was  no  gate  at  the  Putney  end ;  and  then 
the  bridge  was  not  assessed  in  Fntuej  at 
all."  In  the  caae  of  Rex  v.  ZM&er  Mk' 
(on  (3)  the  Court  appears  to  have  coon- 
dered  the  locks  at  which  the  tolls  were 
received  as  rateable  for  the  wboie  anwwl 
profit  of  the  loclca. 

[ilfr.  Juitice  BajfUjf. — \%  all  oooiea  le 
^is:  Doea  ihjt  land  on  the  Surr^  nda 
yidd  any  profit?] 

Tliat  la  the  queatioo,  certainly.  If  the 
profit  is  received  at  the  Middleaex  nde,  it 
is  contended  that  no  part  of  it  ia  jidded 
on  the  Surrey  aide. 

Mr,  Justice  Baylejf. — I  think  this  »  a 
clear  case.  The  land  liee  in  the  p*rish  of 
Barnes.  The  value  of  the  occopatioa  of 
that  land  ia  the  queatim.  That  w  to  be 
tried  by  the  quantity  of  mmiey  it  pnta  into 
the  purses  of^  Uie  iwoprietora.  Aboat  the 
quantum  we  say  notbmg ;  and  no  qnealion 
ia  brought  before  us. 

Mr,  JusUee  lattMak  and  Mr,  Mee 
Parke  concurred. 

Rate  ttmjit  mJ, 

[See  Steer's  Parish  latu  p.  41 1—414.] 

(1)  f  Term  R«p.  667. 

(S)  I><n«L  905,  D.,  rod  edit. 

(3)  9  B.  &  C  eio ;  s.  cSLaw  J.  Haf. C«Ma,tf . 
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1880.     )  KXX  «.  TBK  IKBABITAIITS  Off 

iune  iS.  5     LOWBE  hbtvord. 

Poor  Lam — Settlement  by  rating. 

1.  The  relation  of  landlord  and  tenant  it 
not  neceMory,  tn  order  to  a  peraon  uejturimg 
a  lettlement  by  payment  of  raU$, 

2.  Nor  doea  tke  fact  of  the  landlord  or 
onmer  repaying  to  tie  ocatpier  the  mm  paid 
by  the  latter t  for  rates  prevent  hie  gakmig  • 
aetllemenl  by  neh  payment* 

Upon  an  appeal  from  an  order  of  JiuticMt 
removing  John  William  Garrett,  and  Mary 
Louisa  Garretti  the  children  of  J<Ma  Gar- 
rett and  Cbudotte  bii  wife,  both  deeeaaed, 
from  Banbury  to  Lower  Heyford,  in  the 
county  of  Oxford,  the  Seuions  conBrmed 
the  order,  subject  to  the  opinkio  of  this 
Court  on  the  following 

CASE. 

John  Garrett,  the  father  of  the  paupers, 
bad  been,  for  many  years  previous  to  his 
death,  the  clerk  of  Hr.  Bignell,  an  attorney. 
In  September  1818,  Mr.  Bignell  took  cer- 
tain premises  at  Calcutt,  in  the  appellant 
paririi,  consistii^  of  a  cottage,  garden,  or- 
chard, and  about  thirteen  acres  of  land,  for 
a  term  of  seven  years,  at  the  yearly  rent  of 
88/.,  and  in  the  year  1819,  he  allowed  his 
derlc,  John  Garrett,  who  up  to  diat  time  re- 
sided at  Bicester,  to  reside  at  the  cottage,  to 
which  three  acres  of  land  were  attached, 
and  which  John  Garrett  occu[Med  for  seve- 
ral years,  but  he  never  had  anything  to  do 
with  the  remainder  of  the  land.  Mr.  Big- 
nell always  paid  the  entire  rent  to  his  land- 
lord, and  John  Garrett  paid  no  rent,  neither 
was  any  deduction  made  from  hia  salary, 
which  continued  to  be  the  same  as  when  be 
reaidted  at  Bicester. 

Mr.  Bignell  stated,  that  he  permitted 
John  Garrett  ta  occupy  the  cottage,  ftc. 
▼alned  by  him  at  toL  per  annum,  aa  an 
augmentation  to  hts  salary,  he  havmg  a  large 
fiunily  and  his  salary  being  low.  Jeba 
Garrett  left  the  premises  when  required, 
without  receiving  any  nottoe  to  quit.  In  the 
parish  books  of  the  appellant  parish,  John 
Garrett  was  rated  aa  the  occupier  of  the 
cottage  and  land,  and  he  paid  the  rates, 
al^ugb  Mr.  Bmiell  waa  sometimes  called 
upm  by  the  colfeetor  to  pi^,  and  did  pay 
the  entire  rate  so  assessed.  The  rates, 
when  pud  by  John  Garret^  were  alwaya 


repaid  to  him  byJMr.  Bignell,  or  allowed  in 
account.  Upon  these  fiicts,  the  Sessions 
determined  that  there  was  no  such  renting 
of  a  tenement,  as  would  confer  a  settlement, 
but  confirmed  tfa«  order  on  the  ground  that 
John  Garrett  had  come  to  inhabit  tn  the  ap- 
pellant parish,  and  beenfeharged  with,  and 
paid  bia  ahare  towards  the  public  taxes 
thereof. 

Mr,  JmoSf  in  support  of  the  order  of 
Scaatons.— The  husband  of  the  pauper 
gained  a  settlement  nnder  the  S  W.  ft  M. 
e.  11 ;  the  sixth  section  of  whidi'provides', 
"  that  if  any  person  who  shall  come  to  in- 
haUt  in  any  town  or  parish  shall  be  charged 
with,  and  psy  his  share  towards  the  public 
taxes  of  the  parish,  be  shall  acquire  a  set- 
tlement." He  has  been  rated,  and  he  has 
paid  the  rates  ;  indeed,  the  case  of  Rex  v. 
Oreen(\)  shews  that  he  was  Kable  to  be 
rated,  as  the  beneficial  occupier.  His  hav- 
ii^  been  repaid  the  amount  by  his  master 
b  immaterial,  as  &r  as  regards  the  question 
of  settlement.  This  was  held  in  Re*  r. 
J»monlb{t),  and  the  prior  cases  there 
cited.  The  renting  of  a  tenement  is  not  ne- 
ceasaiy,  if  the  valoe  were  of  lOL  a  year. 
The  Court  laid  this  down,  after  eonsidera- 
tion,  in  the  ease  of  Rex  v.  St.  Fmteras($), 
in  which  the  previous  cases  of  Rex  v. 
Ungton  (4)  and  Rex  v.  Penryn  (5)  were 
overruled.  The  case  of  Rex  v.  Chethnnt{B) 
shews  that  this  person  did  not  gain  a  setde- 
ment  by  renting. 

Mr,  Chilton  and  Mr,  Tayimrdt  contrft. — 
It  is  expressly  found  by  the  case  that  there 
was  no  renting ;  therefore,  the  relatitm  of 
landlord  and  tenant  never  subsisted  between 
the  parties ;  and,  m  point  of  fact,  the  hus- 
band of  the  pauper  never  pud  any  of  the 
rates.  They  were  not  merely  repaid  to  the 
pauper's  husband ;  Bignell  hunsilf  was  the 
person  who  paid  them,  and  in  some  instances 
be  waa  the  person  who  paid  them  without 
the  intCTvention  at  all  of  John  Garrett. 
The  case  of  Rex  v.  ^elMeni(7)  is  in  point  to 
diew  that  the  occupation  was  entirely  that 

(1)  9  B.ftC.  SOSi's.  c  r.Uw  Joom.  Mm. 
Cum,  9*. 
(t)  8  Ewt,  S8S. 

(3>  ta.ttC.  l<t;  ■.C9D.&B.S4S. 

(4)  1  East,  1E83. 

(ft)  5Ma)i.<(8elw.44SL 

(6)  1  Bam.  &  AM.  473. 

(7)  &  Mu.  tt  Mw. 
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of  the  ma^r,  wad  not  of  the  derk ;  the 
beii^  merely  rated,  therefore,  waa,  under 
■ttch  cireiunstancei,  inmflBcient  lo  confer  a 
tetdeinent. 

The  Court  took  time  to  eonuder ;  ud 
tfaia  day  the  judgment  waa  delivered  by — 

Mr,  Juttiee  After  etatingdie 

case,  the  learned  Judge  proceeded--^riua 
caie  railed  two  questions :  first,  whether 
Garrett  gained  any  settlemwt  by  conm^ 
to  setde  on  a  tenement  <^  the  yearly  value 
of  10/.  If  he  did  not,  then,  secondly; 
whether  he  gained  a  settlement  by  being 
diarged  to  and  paying  his  share  of  the 
public  taxes  of  the  parish.  The  Sessions 
thought  the  latter ;  sind  we  are  of  opinion 
that  they  were  right  The  ease  of  Rex  v. 
St.  Paitcra*,  which  was  cited  in  the  argu- 
inent,  shews  that  the  59  Geo.  S.  c.  50.  did 
aotabt^h  this  description  of  settlement.  It 
is  not  denied  that  Garrett  was  rated — that  be 
paid  the  rata — in  ibortt  d»t  lie  canw  within 
the  words  of  the  statute  of  William  and 
Mary,  which  created  this  medea  of  settia- 
ment.  But  it  was  coDtended  that,  under 
the  drcumttancefl  of  this  case,  no  settlement 
was  gained,  because  it  was  insisted  that 
Garrett  was  not  properly  the  tenant  of  the 
house  for  which  he  was  rated ;  that  Bignell, 
the  master,  was  the  perso'n  substantially 
rated ;  that  Garrett  occupied  only  as  a  ser- 
vant, that  he  did  not  pay  any  share  whiU* 
ever  towards  the  rate  upon  the  whole  pre- 
mises, inaimudi  as  wbttever  lie  advanced 
fiir  Uie  purpose  of  payment,  was  reim* 
bnrsed  him  by  his  master.  It  is  not  neoea* 
sary,  in  order  to  decide  this  case,  that  wa 
sbeiUd  lay  lAetber  Garrett  waa  tenant  or 
not:  aa  lus- occupation  was  not  necessarily 
connected  with  his  service,  he  probably  was. 
But  it  was  decided,  in  Re»  v.  SU^Um  (8), 
that  the  relation  of  landlord  and  tenant  waa 
not  necessary  for  the  pwpose  of  a  settle- 
ment of  this  nature.  The  case  of  The 
King  V.  AxmmUht  in  8th  is  to  the 

same  effecL  We  are  therefore  of  opinion, 
that  the  pauper's  husband  was  charged  with, 
and  paid  his  share  of  tbe  public  rates  of  the 
parish,  witbm  tlie  meaning  of  the  act,  which 
m  audi  a  ease  ctmfen  a  seulement.  The 
cnueqoence  it,  that  the  judgment  of  the 

(8)  Bon.  8^.  649: 


Setsiona  is  r^t,  and  that  their  order  ibould 
beomftrmed. 

Order  of  Seuiotu  coajEnudL 

[Our  readers  are  aware  that  thia  deicrip- 
tion  of  settlement  can  be  no  loi^  gstDed, 
since  the  23nd  of  July  1825.  when  tbe  fiA 
Geo.  4.  c.  57.  came  into  operatioD.] 


1830.  >  TBI  Knro  v.  raa  nruiRun 
June  19.  5  oolcortor. 

Settlement — Evidence  oft  htf  relief. 

1.  Relief  ^en  for  any  length  of  Amio 
a  pauper  wMt  in  the  reUning  foriih,  it  m 
evidence  lehateoer  against  that  puriit  19m 
the  gttestiont  a»  to  the  ftatper^t  tetUemat, 

t.  Norii  thefactofthereUemgjtnid 
piUting  out  ome  of  tha  pauperis  e^drenaiep- 
prentice,  wfule  the  pauper  was  in  that  fmiA, 
tBidenee  upon  nhieh  the  Seem  weM  b 
imrnmlsd  m  prenamng  that  thepofirm 
aet^ed  in  that  parish. 

Two  Justices,  by  their  order,  besnsg 
date  the  9th  day  of  February  1829,  n- 
moved  Joseph  Allen,  Sarah  his  wife,  nd 
their  five  children,  fi^  the  pariab  or  town- 
ship of  Merevale,  in  the  county  of  I«<fr 
ter,  to  the  parish  or  township  of  GdeortoBr 
also  in  the  same  county,  as  their  last  1^ 
l^ace  of  settlement. 

Tbe  Seasiras,  upon  amieal,  eonfimed  m 
order,  aabject  to  uie  fottowing 

CASE. 

Tbe  pauper'a  ihtber  died,  when  dtrpupa 
was  seven  yean  of  age,  and  left  bim 
siding  with  his  mother  in  tbe  parish  cfCds* 
orton,  in  which  parish,  after  her  horinBB* 
death,  she  and  several  of  her  children  am 
relieved  during  a  kmg  fwriod,  sod  uim 
resident  in  the  sud  parish.  Dariogdii 
time  also  one  of  die  children  (p*^''' 
brodier)  waa  bound  out  by  the  F™j[ 
CfJeorton  into  a  third  parish ;  hot  tltfoop- 
ont  the  whde  of  the  above  time  the  nwdw 
of  the  pauper  with  her  childreo  received  »• 
lief  from  the  parish  of  Thrin^ptoD, 
they  were  resident  as  before  mentiooed,  inw 
appellant  parish  of  Coieorton;  and  j^uper*! 
mother,  having  died  in  the  ivd  pstMn  g; 
bnried  diare  at  the  caqpimse  of  the  po" 
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of'  Thringatoa.  Upm  tfau  evidence,  the 
Court  of  Quarter  Sessions,  being  of  opinkm 
that  the  relief  by  the  parish  of  Coleorttm 
preponderated  over  the  relief  by  Thringe- 
toD(  con6rmed  the  order  of  removal. 

Mr,  Hon^rayt  in  support  of  the  order  of 
Seiiiona. — ^Thia  was  a  qnestioii  of  &ct  for 
the  decision  of  the  Court  below.  They  are 
to  judge,  whether  the  relief  given  under 
the  circumstances  of  each  case,  is  snflScient 
evidence  in  that  case  to  warrant  the  con- 
clusion, that  the  relieving  parish  did  there- 
by tdmit  that  the  pauper  was  settled  with 
them.  Each  case  may  turn  upon  trifling 
circumstances ;  some  may  tarn  upon  cir- 
cumstances on  which  this  Court  has  no 
means  of  deciding, — ^e  manner  in  which 
a  witness  gives  his  testimony.  This  de- 
scription of  case  is,  indeed,  so  peculiarly 
for  the  Sessions,  that  the  Court  will  be  dis- 
posed to  put  any  hypotheds  wfaidi  would 
render  the  &ct  of  relief  not  altof^her  con- 
clusive. In  Rex  V.  YameU{l),  there  were 
circumstances  which,  in  the  judgment  of 
the  Sessions,  rebutted  the  presumption  of 
settlement;  and  this  Court  refused  to  dis- 
turb their  finding,  although  they  expressed 
an  opinion  different  from  that  finding.  This 
disposition  of  the  Court  to  leave  these  ques- 
tions entirely  to  the  Sessions,  was  abo  ex- 
pressed by  Mr.  Justice  Bayley  in  Rex  v. 
Trowbridge  {S).  Here,  the  pladng  the 
diild  oat  as  an  apprentice  wag  a  very  strong 
drcnmstanee  i^inst  the  relieving  parish. 

Mr»  TVnmtoii  and  Afr.  Hildyard  contriL — 
There  was  no  question  of  feet  for  the  Ses- 
sions to  decide.  Unless  this  Court  mean 
to  leave  every  question  to  the  decision  of 
the  Sessions,  the  present  order  cannot  be 
maintained.  There  is  no  point  so  well 
esublished  as  that  relief,  given  while  the 
person  relieved,  is  n  the  relieving  parish, 
is  no  evidence  whatever  as  to  the  settle- 
ment :  Rex  V.  Chaddertojt  (3),  Rex  r. 
Wakefield  (4),  Rex  t.  Chatham  (5),  in  which 
the  opinion  of  Lord  EUenborough  has  al- 
ways since  been  awroved,  and  acted 
upon.    The  putting  we  child  ont  as  an 

(O  9B.ftC.894;  •.().  SLftw  Joani.Mlig.Cu.8. 
<t)  7  B.  &  C.S»i  S.C  lM.fc  B.7;5Law 
Joani.  Mig.  Cu.  154. 

(3)  *  Eut,  rr. 

(4)  S  Eut,  335. 

(5)  8  Euf ,  49a. 


apprentice  was  a  proper  mods  of  x^ief  to 
the  parent 

Mr.  Jtatiet  Bayley. — 1  Aink  Ae  Sessimis 
in  this  case  were  wrong.  They  have  acted 
npoa  that  which  on-  ona  side  was  'no  wi- 
dence.  at  all,  gainst  that  which  was  legal 
evidence  on  the  odi«;  and  they  have  thea 
sent  the  case  to  us  for  our  opinion;  The 
case  of  The  Kmg  v.  Chatham  has  esta- 
blished, nd  rightly  established,  that  relief 
^ven  while  the  person  relieved  was  living 
m  the  relieving  parish,  was  no  evidence 
whatever  upon  the  question  of  the  |>er* 
aon'a  settlement.  The  opinion  there  given 
by  Lord  EUenb<Hrough  has  certainly  beea 
acqaicMed  in. .  In  Rett  v.  TraebrHgtf 
the  relief  was  ^vcn  when  the  gwper  was 
not  in  the  rdieving  parish.  Then,  how 
does  the  Act  of  (me  of  the  children  beii^ 
put  out  apmentiee  alter  the  ease  i^ainst 
the  paridi  uitu  relieving?  Inmyopuuon» 
not  the  least.  It  was  a  mode,  and  pro- 
bably a  beneficial  cme,  of  relieving  the 
pauper;  and  yet  a  prudent  one,  as  re- 
garded the  funds  of  the  parish,  which  were 
chargeable  for  relief  to  those  persons,  as 
casual  poor.  The  case  of  The  King 
Yanvell  is  not  inconsistent  with  the  present 
decision  of  the  Court.  The  Sessions  there 
did  not  tell  us  upon  what  point  they  sent 
the  case  for  our  opinion ;  and,  as  there  was 
evidence  on  both  sides,  we  maintained  their 
decision.  But  here,  there  is  evidence  on 
mw  side,  and  mme  whatever  on  the  other. 

Mr.  Juitke  LitHeikUe  concurred. 

JIfr.  Juttiee  Parke. — ^I  am  of  the  same 
opinion.  In  the  case  of  The  King  v.  Yof' 
well,  the  question  was,  as  to  the  comparative 
weight  of  that  which  was  legal  evidence 
on  both  sides.  There  is  no  such  question 
here.  I  think  the  case  of  TAe  King  v. 
Chatham  has  r^htly  decided,  that  no  length 
of  time  of  givi^  relief  is  any  evidence  at 
all  against  the  relieving  parish,  if  the  pauper 
at  •  we  time  of  his  reHef  was  wiUiin  the 
parish. 

Order  of  Seenemt  gmshed. 

[See  Steei^t  Parish  Lam,  p.  577.  and 
Addenda,  621 ;  and  GmMttm  SeUkmaU, 
p.  1S9.] 
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MaUeumt  TVnpm  Jet— Notice  e/* 

^  dejeniaitt,  who  fmrly  imd  honk  fide 
kelueedtkaltheplaiia»MuUMtobejpro- 
eeededagtAtttmderthe7^80eo^4.e*  SO, 
(UfaUcioui  Tretpau  Act,)  gam  tie  plam^ 
m  charge  to  a  coiutable,  by  whom  he  woe  eor- 
ried  btfore  m  wtagistrate.  The  Utter,  Ml 
eemeamng  the  case  to  be  within  the  act,  (nor 
wot  it,)  dinharged  the  ptmittif.  /n  on 
Mtiom  by  the  wiMff  for  falte  mpmoii- 
ment,—Heldt  that  the  defendant  wot  entitled 
to  the  notice  of  a^ion  provided  for  by  aect.  41 
t^thata^;  and th^  etuh  notice  not  having 
been  ram,  the  adieu  eo«U  not  be  ewm- 
tmneZ 

[Sno  dbe  eewi  leyii^  down  the  above 
pontioB,  in  8  Law  Joum.  K.B.  p.  71>] 


18S9.  )ths  Kma  e.  tbm  nrHABixAim 

Oct.  80.  5    or  THS  CODMTT  Of  OLOUCIRBR. 

Bridge — Pleading, 

Although  the  inhalntanlM  of  the  county 
are,  in  general,  Uable  to  the  repairt  of  the 
^gkmay  w'Uhin  300  feet  of  the  bridge  a* 
weU  a*  of  the  bridge  iUelf,  an  indictment, 
which  eharget  merely  a  non'repair  of  the 
bridge,  is  not  n^ficient  to  charge  them  with 
the  not  repairing  the  highway  within  that 
dietance.  If  it  be  intended  to  complain  alto 
1^  the  not  repatrtw  thatpart  of  the  highway, 
it  should  be  specijeally  mentioned  in  the  in- 
dictment. 

[The  ease  establidiiiig  the  above  point 
wiU  be  fonod  in  8  Law  Joum-  K.B.  p.  97.] 
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THB  Euro  V.  THK  TEUiUaBE 
or  THB  COUHTT  OB  THB  OIXY 
or  BXBTBB. 


Cottt — CertiorarL 

Where  an  indictment  for  felony  is  removed 
hf  certiorari,  neither  the  Jud^  at  Niti  Print, 
nor  the  Conrt  ofKmg*t  Bench,  hot  power  to 


award  cottt  to  the  pretecnior,  under  the  71k 
Geo,  4.  e.  64.  r.  tSt. 

[See  the  case  establishing  the  above 
poaiticm,  in  8  Law  Jonm.  K.B.  p.  97.] 


18S0.  >  THE  xiira  v.  the  iHBABirum 
July  7.  I      or  xsbihilv. 

Marrk^ — Bmuu — Mitnomer. 

.  On  a  pnhUcation  of  bann*  ^  mania^  tit 
woman  wot  married  a  name  iMdi  h^beu 
entered  by  nuetnke  m  the  regitter-boek  ^ 
baptisms  when  the  wot  baptuwd ;  but  mlack 
was  not  her  name,  nor  had  she  ever  Am 
ibMHm  by  it.  The  mistake  m  tuck  entry 
wat  not  diteooeredt  until  search  wot  made  in 
order  to  haee  the  bannt  published.  Nofmtd 
wat  intended.  Held,  net)erthelett,  that  the 
publiaUion  of  the  bannt  wat  mud;  and,  om- 
etqeently,  tka  marriage  uwaUd. 

Two  Justices,  by  their  order,  removed 
Bfary  Betts,  (who  in  the  order  wu  de- 
•cribed  as  **  Mary  Betts,  the  wife  of  Joseph 
Betts,  commonly  called  Wilson")  then  liviog 
apart  from  her  said  husband  and  her  lis 
children,  viz.  Samuel,  Mary,  Martha,  Msris, 
Edwin,  and  Joseph,  from  the  paridi  of 
Mansfield,  in  the  county  of  Nottingham,  to 
the  parish  or  township  of  Tibshelf,  m  the 
county  of  Derby. 

Against  this  order  the  parishioners  of 
Tibshelf  appealed,  and  upon  such  appeal 
the  Court  of  Quarter  Sessions  ranfinDcd 
the  order,  subject  to  the  fi^lowi^ 
CASE. 

The  pauper  and  her  husband,  he  hanag 
previously  gained  a  settlement  in  the  appel- 
lant parish,  by  the  apprenticeship  hminsto 
referred  to,  were  married  in  tnie  year  1817 
by  bsnns,  he  by  the  name  of  Joseph  Betts, 
and  she  by  the  name  of  Mary  White ;  the 
husband  had  been  baptised  as  the  son  of 
John  and  Mary  Betts.,  Mary  Betu  was  dw 
daughter  of  Samuel  Wilstm ;  and,  her  hus- 
band hsTing  abscmded  shortly  after  their 
marriage,  her  son,  the  pauper's  busbsnd,  was 
brought  up  by  his  maternal  grandOuber, 
and  was  always  called  by  the  name  of  Wil- 
son, and  bound  apprentice  by  that  name 
with  the  consoit  of  his  graiM&tber,  and 
was  never  called  or  known  by  die  name  of 
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Dec 

Qmrter  Senkm»-~JmwBetiim — Sheriff, 

Tke  tUUute  S  Geo.  4.  c.  46.  m.  6.  empowert 
the  Court  of  Quarter  Setnotu  to  ditcMrge  a 
/otfeited  reeogniaanee  in  ea*e»  mhere  the 
*her^  hat  levied  part  of  the  amiouiUy  and  the 
part^  haM  keen  commtted  to  prism  for  the 
remainder;  and  {/*,  inMuchaeiue,theSes*ionM 
discharge  the  reoognizanee  while  the  nmtejf 
M  levied  m  part  is  m  the  hands  of  the 
fAert^  he  mutt  rtfund  it  to  the  party. 

This  was  an  actioD  against  the  late  sheriff 
of  the  county  of  Hereford,  fisr  bbqii^  had 
and  received  to  the  plaintiff's  use. 

Plea — The  general  issue. 

The  cause  was  tried  at  the  Spring  As- 
sizes for  Hereford,  1880,  before  Mr.  Jus- 
tice Park. 

The  case  arose  out  of  that  of  Haynes  v. 
Ha^Mf  esq.  (1);  the  question  there  beii^t 
whether,  under  the  3  Geo.  4.  c.  46.  s.  6, 
the  Court  of  Quarter  Sessions  had  power 
to  remit  a  forfeited  recc^nizance  after  the 
money  had  been  levied  and  paid  over  to 
the  sheriff,  the  Court  decided  that  the  Ses- 
sions had  no  such  power ;  that  the  money 
when  so  levied  became  money  due  from 
the  sheriff  to  the  Crown ;  and  that  the  only 
mode  of  obtaining  relief  was  by  application 
to  the  Lords  of  the  Treasury. 

The  facts  of  the  present  case  differed 
from  those  in  Haynee  v.  Hayton  in  this  re- 
spect— ^in  Haynes  v.  Hayton  the  whole 
amount  of  the  recognizance  was  levied:  in 
the  present  case  only  !/.  At.  7d*  had  been 
levied,  of  the  present  idaintiff  on  her  recog- 
nizance ;  and  she  was  committed  to  prison 
for  the  remainder.  The  Sessiou  after- 
wards, in  pursuance  of  the  6th  section  of 
the  S  Geo.  4.  c.  46,  discharged  her  from 
the  recognizance.  [All  the  material  sec- 
tions of  the  act  will  be  found  in  a  note  to 
the  case  of  Hajmetr,  Hayton,  S  Law  Jonrn. 
M.C.  156.] 

For  the  plaintiff  it  was  contended,  that 
this  case  was  distinguishable  from  Haynes 
Hayton,  as  there  the  Sessions  had  no 

C'ldiction  at  all ;  but  here  they  clearly 
jnrisdictioa,  the  plaintiff  havii^  been 

(7)  r  B.  ft  C.  t98 1 B.  e.  5  Lsw  Jomi.  M.C.  196. 
8«PPt.  lB90h 


committed,  and  beii^,  by  the  discharge, 
relieved  altogether  from  the  recc^i- 
nnce. 

For  the  defendant  it  was  contended  that, 
according  to  the  case  of  Haynes  v.  Hayton, 
the  Sessions  hsd  no  jurisdiction  over  the 
money  which  was  levied ;  and  that,  al- 
though they  might  have  jurisdiction  to 
discharge  the  plaintiff  out  of  custody,  the 
effect  of  whidi  would  be  to  relieve  her 
from  the  remainder  of  the  forfoiture,  yet 
the  mone^  which  bad  actually  been  levied, 
and  was  m  the  sheriff's  hancis,  became  the 
money  of  the  Crown,  and  that  the  sheriff 
was  liable  to  pay  it  over. 

The  sheriff  had  in  fact  returned  the 
1/.  St.  7d.  as  levied  under  the  estreat. 

The  learned  Judge  was  of  opinion,  that 
the  Court  of  Quarter  Sessions  had  no 
power  to  discharge  the  recognizance ;  and, 
on  the  authority  of  the  case  of  Haynee 
Hayton,  lie  nonsuited  the  plaintiffl 

A  rule  to  set  aside  the  nonsuit,  and  for 
a  new  trial,  having  been  obtained— 

Mr.  Taunton  now  shewed  cause. — ^It  may 
be  admitted  that  the  Sessions  had  a  limited 
jurisdiction  to  discharge  the  plaintiff  firom 
the  effect  of  the  remainder  of  the  forfeiture ; 
but  still,  according  to  the  opinion  of  the 
Court  in  Haynet  v.  Hayton,  the  money 
levied  became  money  due  to  the  Crown,  and 
the  sheriff  is  liable  to  the  Crown  for  it. 
The  order  of  the  Sessions  could  not  divest 
the  right  of  the  Crown.  If  it  were  other- 
wise, the  order  would  operate  ex  post  facto^ 
and  might  make  the  sheriff  a  trespasser  in 
havii^  seized  the  goods,  and  would  make 
him  Iwble  to  an  action  for  false  imprison- 
ment, in  faavii^  arrested  the  plaintiff. 

Mr.  Maule,  contrlk. — The  words  of  the 
6th  section  clearly  give  power  to  the  Ses- 
sions in  a  case  like  the  present.  Tl\e  plain- 
tiff being  once  in  custody,  the  Sessions  had 
jurisdiction  over  the  recognizance.  [He 
was  then  stopped.] 

Mr.  Justice  Bayley. — This  party  being 
coramiued,  the  Sessions  had-  jurisdiction. 
Then,  having  jurisdiction,  was  it,  as  Mr. 
Taunton  contends,  a  limited  jurisdiction  t 
It  would  be  singular  mdeed  if  they  had  a 
jurisdiction  over  a  part  only  of  the  recog- 
nizance.  The  words  are — "  ihall  at  their 
R 
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iliicredon"  be  empowered  to  order  the 
dischai^  of  the  whale  of  the  forfeited  re- 
cognizance. Then,  if  the  Sessions  had 
jurisdiction,  is  not  the  sheriff  adsweraUe 
to  the  plaintiff? — He  is,  hecause  he  is  not 
answerable  to  the  Treasury  ;  and  the  sec- 
tion makes  the  order  of  the  Sessions  a 
discharge  to  him  on  the  passing  of  bis  ac- 
counts at  the  Exchequer. 

Mr.  Justice  Littledale. — I  am  of  the 
same  opinion.  Indeed  I  see  no  reason  nhy 
the  Sessions  should  not  have  jurisdiction 
even  where  the  whole  of  the  money  had  been 
levied ;  but,  as  the  words  of  the  act  did 
not  warrant  it|  we  decided,  in  Haynea  t. 
Hatfion,  that  in  such  a  case  they  had  not 
jurisdiction.  Hire,  there  being  jurisdic- 
tion, I  think  the  Sessions,  according  to 
the  terms  of  the  section,  had  power  to  dis- 
charge the  whole  of  the  recognizance.  The 
sheriff  should  therefore  have  refunded  the 
money  to  the  plaintiff. 

Mr.  Juttice  Parke. — I  think  the  jurisdic- 
tion of  the  Sessions  is  clear  by  the  terms 
of  this  act.  They  might  deal  with  the 
whole  of  the  subject-matter.  And  the 
sheriff,  in  the  passii^  of  his  accounts  at  the 
Ezcheqneri  iijusti&d  by  the  order  of  the 
Sessions. 


1830.     >  XHBKtliaV.  THEJDBTIOXBOVTHE 

June  25.  y     libbktt  or  PETERBoaouau. 

Overseer — Appointment  of— Practice. 

The  Court  will  not  entertain  a  motion  to 
COKFIEU  an  appointmetU  of  overteert  with  a 
mew  to  try  the  quettioa  as  to  the  vaUdity  of 
their  aj^pMUment ;  though,  with  that  view, 
thep  will  hear  a  motion  to  qdash  such  an  ap- 

Mr.  Archbdld  moved  for  a  mandamus  to 
be  directed  to  the  above  Justices,  command- 
ing them  to  return  an  appointment  of  over- 
seers, in  order  that  it  might  be  con0rroed. 
The  following  were  the  facta  which  gave 
rise  to  themotifn: 


The  district  of  the  borough  fen  is  extri' 

fiarochiat ;  it  contains  a  considerable  popa- 
Rtion,  and  it  had  been  for  aome  time  the 
practice  for  the  inhabitants  to  support  the 
poor  requiring  relief,  who  were  rendeat 
among  them,  by  rates,  &c.  Overseers  had 
been  in  several  instances  appointed,  who 
discharged  the  ordinary  duties  of  that  of- 
fice. But  the  liability  of  the  inhabitants 
within  the  district  to  pay  rates  for  this  pur- 
pose, being  at  length  disputed,  the 
strates  appointed  overseers,  and  this  roodoa 
was  now  made  for  the  purpose  (in  the 
form  of  a  motion  to  confirm  the  appoint- 
ment) of  obtaining  the  dedsion  of  the  Coort, 
whether,  under  sXi  the  circumstances,  over- 
seers could  be  l^ally  iqipointed  for  the 
district. 

In  support  of  the  application  it  was 
stated,  that  both  parties  were  anxious  for, 
and  ready  to  abide  by  the  judgment  of  the 
Court ;  and  a  note  in  4  Bum's  Justicet  26, 
was  relied  upon,  which  says,  "  The  law  has 
likewise  permitted  a  confirmation  of  the  ap- 
pointment by  the  Court  of  Kite's  Bench, 
on  motion  to  that  effect,  when  it  is  broimlK 
up  by  certiorari."  Mr.  Archbold  also  re- 
ferred to  Rex  V.  Standard  Hill  (I). 

{_Lord  Tenlerden. — But  that  was  a  mo- 
tion to  quash.  Have  you  found  any  caw 
in  which  the  Court  has  entertained  a  roodoo 
to  confirm  the  appointment  T] 

None  has  been  found  reported ;  bat  ac- 
cording to  the  note  in  ^iirii,  it  would  not 
be  incMiustent  with  the  practice. 

The  Courtf  however,  said,  as  they  were 
not  aware  of  any  instance  in  which  audi  as 
application  had  been  granted  with  a  view  to 
confirm  the  appointment,  they  did  not  thUi 
it  proper  to  entertain  the  motion. 

RulerefueL 

[See  Steer's  Parish  Lam,  pp.  4S3,  4S7, 

623 ;  and  Rex  v.  the  InkahitanU  of  East- 
church,  6  Law  Journ.  Mag.  Cases,  76.] 


(1)  4  Maa.  &  Selw.  S8S. 
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1880.  ? 

1  ,    »      }    POTT  AND  ALLHDTT  V.  POTT. 

July  7.  ^ 

Road — Stopping  up. 

Where  it  is  proposed  to  slop  up  a  road 
nnder  the  authority  of  the  general  lurnptAe 
Aet^  8  Geo.  4.  c.  126,  and  the  etteofthenew 
road  it  taken  by  the  truttees  in  exchange  for 
that  of  the  aid,  tl  ii  not  necessary  that  there 
should  be  any  formal  eonoeyanee  ntade  to  the 
trustees  of  the  site  of  the  nem  road. 

This  was  an  action  of  trespass,  in  which 
the  plaintifis  recovered,  subject  to  the  o^- 
aion  of  the  Court  upon  the  fbllowii^ 

CASK. 

Until  the  IStb  of  March  1829(  the  doae 
mentioned  m  the  declaration,  in  which  the 
treapaases  were  eommitted,  was  a  common 
highway  and  turnpike-road  for  all  the  king's 
subjects,  leading  from  Penhurst  to  Cowden. 
On  the  18th  of  March  1829,  the  following 
order  was  made  by  the  trustees  acting 
under  the  authority  of  an  act  of  the  0th 
year  of  King  George  4,  intituledt  "  An  act 
for  making  and  repairing  tlte  road  leading 
from  Penhurst  to  Cowden" — "  The  under- 
signed trustees  hereby  order  that  so  much 
of  the  old  turnpike  road  leadii^  from  Pen- 
hurst town  to  Cowden,  as  lies  between  the 
pointo  at  which  the  said  old  turnpike  road 
touches  the  new  line  of  turnpike  road  lately 
formed  at  or  near  the  foot  of  Blowers 
Hill,  oemmeodng  above  Machin'a  Cotti^ 
uid  extendi!^  to  the  road  or  way  leading 
out  of  the  said  tnmpike-road  towards  farms, 
respectively  called  Harden's  and  Salmon'st 
and  containing  in  length  by  admeasurement 
tizty-siz  rods  and  one-half,  be  the  same 
more  or  less,  and  situate  in  the  parish  of 
Penhurst  aforesaid,  shall  be  stopped  up  and 
wholly  discontinued  to  be  used  as  a  public 
highway,  the  same  having  in  the  judgment 
of  the  said  trustee*  become  useless  and  un- 
necessary, and  that  the  said  old  turnpike 
road  so  ordered  to  be  atopped  up  shall  be 
given  up  to  and  becovM  the  sole  and  ahso- 
nile  pn^rty  of  Frwees  Allnutt*  of  South 
Park,  in  Penhurst  aforesaid,  widow,  and 
Charles  Pott,  of  Bridge-street,  Southwark, 
eaq.,  as  devisees  in  trust  nnder  the  will  of 
the  late  Ridiard  Allnutt,  of  South-park 
aforesaid,  esq.  deceased,  pursuant  to  the 
agnenmt  in  that  behalf  with  the  aaid 


devisees,  and  in  exchange  for  the  land 
given  up  by  them  and  intended  to  be  forth* 
with  conveyed  to  the  said  trustees*  and  now 
formed  into  and  consUtutii^  the  new  road 
as  aforesaid,  and  to  be  hoKeforth  used  aa 
and  for  a  turnpike  road,  containing  in  kngth 
by  admeasurement  sixty-six  rods  or  tluve- 
abouts,  and  also  situate  in  Penhurst  afore- 
said, together  with  the  piece  of  land  also 
given  up  by  the  said  devisees  to  the  said 
trustees,  and  added  to  the  said  turnpike- 
road,  containing  in  length  twenty-two  rods, 
and  in  width  (on  an  average)  one  half  rod 
or  thereabouts,  lying  higher  up  on  Blower's 
Hill  aforesaid,  on  .  the  left  hand  side  ascend- 
ing the  hill,  and  in  the  said  parish  of  Pen- 
burst." 

This  order  was  signed  by  five  trus- 
tees, one  of  whom  waa  the  chairman  duly 
appointed  for  that  purpose.  Mo  previooa 
order  had  been  mule  by  the  trustees,  nor 
was  there  any  agreement  in  writing  by  the 
plaintiff  to  convey  to  the  trustees  the  soil  of 
the  new  line  of  road  mentioned  in  the  order ; 
hut  the  said  new  line  of  road  had  been 
completed  at  the  expense  of  the  plaintiffs 
before  the  Uth  of  March  1829,  and  the 
soil  thereof  was  duly  ctmveyed  by  the 
pUintiSs  to  the  trustees  on  the  22nd  of 
October  1829,  and  on  that  day  the  trustees 
of  the  road  conveyed  to  the  plaintifis  the 
soil  of  the  said  old  road.  Treapaaset 
were  committed  by  the  defendant  m  the 
said  old  road  between  the  12th  of  March 
and  the  22nd  of  October  1829,  and  also 
between  the  latter  period  and  the  commence- 
ment of  the  action. 

If  the  old  road  had  been  legally  stopped 
np,  the  plaintiff  was  to  recover.  Other- 
wise a  nonsuit  was  to  be  entered. 

The  case  was  now  argued  by  Mr.  Brad* 
rick  for  the  plaintiff;  and  Afr.  Amumiti 
for  the  defendant. 

For  the  plaintiff,  the  ease  of  The  King  v. 
Winter  which  will  be  relied  on  by  the 
defendant,  is  diatinguishable.  It  turned 
upon  the  66  Geo.  8.  e.  68.  s.  St ;  and  8 
Geo.  4.  c.  66  t  but  this  case  must  turn 
upon  the  construction  of  8  Geo.  4.  e.  If  6. 
If  the  plaintiff  can  shew  diat  the  pnUic 
have  acquired  a  new  turt^ike-road,  the 
defence  cannot  be  supported.    The  pro- 

(1)  SB.  &  arSS;  s.e.  t  Bl.  teR.«6;  7  Law 
Joan.  Msfi  Cas.  lA. 
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vision  of  3  Geo.  4.  c.  126,  applies  to  all 
local  acts  which  were  then  in  force  or  which 
should  be  afterwards  enacted.  The  sche- 
dule which  is  annexed  to  the  latter  act  does 
not  give  the  form  of  any  order ;  nor  does  it 
appeal  necessary  that  any  order  at  all 
should  be  made,  where  land  is  taken  in  lieu 
of  land.  The  part  of  3  Geo.  4.  c.  126. 
which  first  has  any  bearing  upon  this  point 
is  the  83rd  section.  That  section  autho- 
rizes trustees  of  turnpike  roads  to  make, 
divert,  shorten,  vary,  alter  and  improve  the 
course  or  path  of  any  road  under  their  care 
and  management,  tendering  and  making 
satisfaction  to  the  owners.  The  84th  sec- 
tion authorises  the  trustees  to  treat,  con- 
tract, and  agree  with  the  owners  of,  and 
persons  interested  in,  any  lands  and  tene- 
ments which  they  shall  deem  neceasary  to 
purchase  for  the  purpose  of  widening,  &e. 
audi  road,  for  the  purdiaae  thereof^  and  for 
the  loss  or  damage  such  owners  or  persMia 
nmy  otherwise  sustain.  It  then  goes  on, 
And  it  shall  be  lawful  for  all  bodies 
politic,  corporate  or  collegiate,  corporatioos 
aggregate  or  sole,  tenants  for  life  or  in  tail, 
husbands,  guardians,  trustees,  feofiees  in 
trust,  committees,  executors,  administra- 
tors, and  all  other  persons  whatsoever,  not 
only  for  or  on  bebidf  of  themselves,  their 
heirs  and  successors,  but  also  for  or  on  be- 
half of  the  person  or  persons  entitled  in  re^ 
version,  remainder,  or  expectancy  after  them, 
and  for  and  on  behalf  of  tiieir  ceslw  qat 
inutt,  whether  feroM  covert,  in&nts,  &c.  and 
to  and  for  all  and  every  person  and  persons 
whatsoever  possessed  of  or  interested  in  ai» 
such  lands  and  tenements,  or  who  shall 
sustain  any  damage  as  aforesaid,  to  contract 
with  the  said  trustees  for  the  sale  thereof,  or 
for  tlie  satisfaction  to  be  made,  and  by  con- 
veyance, lease  and  release,  or  bargain  and 
sale,  to  sell  and  convey  unto  the  said  tru»- 
tees,  all  or  any  sudi  lands  or  tenements 
for  the  purposes  aforesaid ;  and  aU  contracts^ 
sales  and  conveyances  so  made  shall  be 
good,  valid,  and  efieetu^  to  all  intents  and 
purposes  without  fine  or  recovery,  anddi^ 
be  a  confute  bar  to  all  estates  tail  and 
other  estates,  rights,  titles,  trosu,  and  in* 
terests  whatsoever."  The  &5tb  section 
provides  for  ascertainmg  the  value  by  a  jury 
when  the  parties  neglect  or  refuse  to  treat, 
or  do  Dot  agree;  or  are  prevented  from 
treating  by  reason  of  absenee,  and  danetM 


that  the  verdict  on  inquisition  and  jodg- 
ment,  order  and  determination  thereon  ih2l 
be  6nal,  binduig  and  conclusive  against  aU 
parties  and  persons  daiming  any  estate  in 
possession,  revaraion  or  otherwise,  thor 
heirs  and  auccessorsi  as  well  absent  as  pre- 
sent, infiiitts,  &C.,  bodies  poUtie,  &e.,  is 
well  as  all  and  every  persm  or  pnsoiii ' 
whatsoever."  The  next  secticn,  86.  afiar 
directing  the  application  of  Uie  money 
assessed,  or  agreed  to  be  paid,  proceeds  in 
the  following  terms — "  And  upon  such  p^- 
ment  to  sodi  parties  or  persona,  or  thnr 
agents,  or  into  the  Bank  of  England,  and 
after  thirty  days  notice  thereof  given,  &&, 
then  such  Unds,  &c.  shall  be  vested  in  sodi 
trustees,  &c.,  and  shall  and  may  be  taken 
and  used  for  the  purpwe  of  such  act,  and 
such  land^  and  the  site  of  sudi  laikds  diaU 
be  laid  into  and  made  part  of  the  road  m 
such  manner  as  the  said  trustees  or  oom- 
missioners  shall  direct,  and  shall  be  repaired 
and  kept  in  repair  by  such  trustees  or  com- 
missioners, by  the  same  ways  and  meus  u 
any  other  part  of  the  road  under  their  nsa- 
nagement  is  or  ought  to  be  kept  in  repair; 
and  all  parties  and  persons  whomsoever 
shall  be  divested  of  all  right  and  title  to 
such  lands ;  and  afler  such  new  road  shall 
be  completed,  the  lands  and  grounds  ooa- 
stituting  any  former  road  or  roads,  or  so 
mudi  or  suefa  part  or  parts  thereof  as  m  the 
judgment  of  toe  said  trustees  at  coonus- 
sioners  may  thereby  become  useless  or  on- 
necessary,  shall  and  may  be  stopped  up,  and 
disoondnued  as  public  highw^r*,**  (and  then 
comes  an  exception,  immaterial  to  the 
l^esent  purpose,;  **  and  shall  he  vested 
in,  and  shall  and  may  be  sold  and  cimvejed 
by  the  said  trustees  or  commiasionera  in  the 
manner  herein  mentioned,  for  the  best  pries 
that  can  be  gotten  for  the  same,  and  the 
money  arising  by  sudi  sale  shall  be  ap|dicd 
for  tlw  purposes  of  the  act,  for  repairing  sod 
raaintainiag  such  tun^ke^oad,  and  all  con- 
veyaaecs  being  execitted  by  the  said  troa- 
tees  or  commissiooera,  and  enrolled  in  tha 
oflSce  of  the  deik  of  the  peace  for  tba 
connty,  dty  or  plac^  iriienin  ndi  fooi 
shall  be  sitnate,  shall  be  good  tttt  cffeetaal 
in  the  law  to  all  intents  and  purposes  wbtt- 
soever ;  or  it  shall  he  lawful  for  the  saU  ' 
trustees  or  coaamissieDera,  instead  of  msk- 
iag  such  safe  as  aforssaid,  to  eive  up  to  the 
owneraoT  pra^ieteisof a^  a$i»aH|g  laHi% 
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tenementSr  or  hereditunents,  whose  building* 
land  or  ground  sIibU  be  taken  for  the  pur- 
poaea  of  this  act,  any  part  or  parts  of  the 
present  or  old  road  in  lieu  of,  and  in  ex- 
chai^  for  the  tame,  in  such  way.  and 
manner  as  such  trustees  or  commissioners, 
and  owners  or  proprietors,  shall  agree  upon 
and  UuBk  fit."  Now,  these  being  the  legal 
proviaioas,  it  appears  upon  the  face  of  this 
ordeTi  that  the  new  road  was  to  be  given  in 
ooropensation  for  the  old. 

This  ord«  cornea  within  the  last  clanae 
of  the  86th  section: — the  provisions  of 
•eetion  88  aire  moat  important  with  reference 
to  the  present  question.  They  are,  "  That 
when  any  tumpike-road  shall  be  diverted  or 
turned,  and  the  new  road  shall  be  made 
and  completed,  such  new  road  shall  be  in 
lieu  of  the  old  road,  and  shall  be  subject  to 
alt  the  provisions  and  regulations  in  any  act 
of  parliament  contained,  or  otherwise,  to 
which  the  old  road  was  subject,  and  shall 
be  deemed  and  taken  to  be  a  common  high* 
way,  and  shall  be  repaired  and  maintained 
as  such ;  and  the  old  road  shall  be  stopped 
np,  and  the  Und  and  soil  thereof  shall  be 
B«d  by  the  trustees  or  commissioners  to 
some  person  or  persons  whose  lands  adjoin 
thereto  as  hereinafter  mentioned,  with  re- 
|purd  to  pieces  of  ground  not  wanted  ;  but 
if  such '  old  road  shall  lead  to  any  lands, 
house,  or  place,  which  cannot,  in  the  opinion 
of  the  said  trustees  or  commissioners,  be 
conveniently  accommodated  with  a  passage 
from  such  new  road,  which  they  are  hereby 
anthorized  to  order  and  lay  out,  if  they 
find  it  necessary,  then  and  in  such  case  the 
old  road  shall  be  sold  ;  but  subject  to  the 
Ti^t  of  way  and  passage  to  such  lands, 
house  or  place  respectively,  accordii^  to  the 
ancient  usage  in  that  respect;  and  the 
money  arising  from  such  sale  in  either  of 
the  said  cases  shall  be  applied  towards  the 
purchase  of  the  lapd  where  such  new  road 
ahall  be  made,  or  in  the  same  manner  as  the 
urfls  arising  on  such  road,  as  the  coromis- 
•loners  thereof  ahall  think  fit.  And  upon 
the  completion  of  any  contract,  wboreby 
any  part  of  the  old  road  shall  be  given  in 
payment  for  the  value  of  ground  t^en  for 
the  new  road,  or  upon  payment  of  the  price 
of  any  part  of  the  old  rosd,  the  soil  of  such 
old  road  shall  become  vested  in  the  pur- 
chaser thereof  and  his  heirs ;  but  all  mines, 
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minerals,  and  fossils  lying  under  the  same, 
shall  continue  the  property  of  the  person  or 
persons  who  would  from  time  to  time  have 
been  entitled  to  the  same  if  such  old  road 
continued."  Therefore,  when  the  new  road 
was  made  and  completed,  in  lieu  of  the  old 
road,  and  the  public  had  acquired  the  same 
rights  upon  the  new  road  as  they  had  enjoy- 
ed upon  the  old,  the  property  in  the  old  road 
became  vested  in  the  plaintiffs.  There  is  no 
provision  in  this  statute  requiring  in  saeh 
a  case  that  a  conveyance  be  made  to  the 
trustees,  though  for  greater  security  a  con- 
veyance in  the  present  case  was  in  fact  af- 
terwards executed  and  the  trespasses  were 
committed  even  after  that  conveyance.  The 
form  of  the  order  in  this  instance  appears 
to  liave  been  taken  from  that  used  in  De 
Beauvoirv.  tVelth{i),  in  which  no  objection 
was  taken  to  the  form  of  tlie  order.  This 
order  substantially  complies  with  all  that 
the  statute  requires  ;  but  if  it  were  neces- 
sary, the  conveyance  might  be  coupled  with 
theorder,so  as  to  give  a  title  to  the  new  road. 
No  one  can  be  without  remedy,  in  case  he 
has  any  cause  of  complaint  against  this  pro- 
ceeding ;  as  an  appeal  is  given  to  the  next 
Quarter  SessMos,  by  the  4  Geo.  4.  c.  96, 
8.67. 

For  the  deiendant.~With  regard  to  the 
last  point  made  by  the  other  side,  it  may  be 
observed,  that  if  the  order  was  not  origi* 
nally  good,  the  subsequent  conveyance  can- 
not make  it  so  ;  and  the  defendant  would 
be  justified  in  using  the  old  road.  This 
order  was  bad  on  the  face  of  it ;  the  au- 
thority of  the  trustees  depended  upon  a 
condition  which  has  not  been  performed  ; 
and  the  soil  could  not  become  vested  in  the 
trustees  untU  the  new  road  was  completed. 
It  can  scarcely  be  denied  that  the  puUic 
must  have  tome  road.  But,  it  is  said,  that 
the  88th  section  vests  the  soil  in  the 
trustees.  That,  however,  is  only  the  case 
where  the  road  is  properly  diverted,  and 
therefore  the  queation  comes  back  to  the 
point  as  to  the  validity  of  the  order.  The 
iMw  road  must  be  completed  so  as  to  give 
the  public  a  beneficial  use  of  it.  The  84th 
section,  after  enumerating  persons  who  with- 
out a  spedal  enactment  would  be  incapable, 

(t)  7B.ft  C.  }66;  s.c.  1H.&R.81;  «Uw 
Jonra.  K.B.  78. 
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aathoriMs  them  to  sell  and  convey,  that  is,  to 
convey  where  there  is  an  agreement ;  wh«n» 
persons  refuse  to  treat,  the  ascertainment  ia 
to  be  before  a  jury,  and  that  is  made  equi- 
valent to  a  conveyance.  The  second  cas» 
is,  where  the  parties  do  not  choose  to  come 
.  ID,  or  refuse  their  purchase^money  after  the 
new  road  is  com[^ted  ;  and  this  refera  to 
the  road  which  is  preriouely  to  be  eonve}^* 
ed  to  tmsteest  either  by  actual  eonveynnov 
or  hy  the  verdict  of  a  jaiy.  UpoD  the  faoa 
of  the  cvder,  the  tmstees  do  not  riiew  Aoir 
the  road  has  become  nnneceasary;  yet, 
the  power  to  stop  up  is  only  given  in  certain 
cases.  It  ought  to  appear  on  the  face  of 
the  order  that  the  old  road  has  become 
wtnetxttary.  It  does  not  appear  that  the 
road  was  diverted  or  turned.  That  section 
does  not  therefore  apply  to  this  case ;  the 
trustees  possess  a  power  of  stopping  up, 
only  where  the  same  right  is  given  to  the 
pnUie.  It  was  not  the  intention  of  the  Ic- 
gialatirre,  tliat  by  thnt  clause  alone  the  pro- 
perty should  be  translerred  without  anaetual 
eoDveyanee.  Nor  does  it  appear  upon  the 
ftce  of  the  order,  thtt  the  new  road  bad 
ever  been  nud ;  it  was  perfectly  competent 
to  the  owner  of  the  aoil  of  (Ift  new  rmul  to 
revoke  the  authority  and  exclude  the  pub- 
lie ;  and  consequently  there  was  no  bind- 
ing agreement  when  the  order  was  made. 
Neither  can  a  dedication  to  the  public  be 
presumed  in  so  short  a  apace  of  time  :  be- 
sides, the  owner  would  not  be  bound,  inas- 
mnch  as  the  i^reement  was  not  in  writing, 
to  comply  with  the  Statute  of  Frauds.  The 
order  conieqaently  ia  bad  upon  the  face  of 
it ;  and  the  defcndant  had  a  right  tome  the 
old  road. 

For  the  plaintiff,  in  reply— it  was  insisted 
that  the  daue  requiring  a  conveyance  conld 
not  apply;  that  in  tlw  present  ease  tihe 
party  had  a  complete  title  (  and  it  would 
be  toudty  useless  in  such  cases  to  execute 
a  conveyance.  The  clause  in  question 
must  be  governed  by  the  other  part  of  the 
statute ;  and  it  is  admitted  by  the  other 
side,  that  no  eonveyance  is  necessary  where 
the  value  is  assessed  by  a  jury.  The  nr- 
gament  of  the  other  side  attaches  too  much 
importance  to  the  conveyance,  for  the  mere 
cenveyaaee  of  the  soil  to  the  truatees  would 
not  give  •  right  of  passage  to  the  public. 


Lord  TeiOtrStu. — ^TbaqiieatHMW,«htdier 
ft  MW  road  can  be  efiectaally  dcdicaatd  tv 
the  public  by  a  person  who  is  jw  ,^ia«a 
withovt  an  actual  cowveyaDce.  h  is  per- 
fbetly  dear  that  if  such  a  party  mgret  wt^ 
the  tmstoea,  and  the  money  ia  paid,  no  eon* 
veyanee  ia  neeeaaary.  Wheve  pariica  negleo* 
or  refuse  to  treat,  there  need  be  no  c«»» 
veyanee :  a  oonveyaace  ia  leqnireA,  wbsiv 
parties  an  under  aene  legaJ  ioaapaeityi 
and  these  ^pear  to  be  the  only  inatanese 
in  which  a  conveyance  is  exprcsaly  diraeted : 
and  it  ia  reaaoMble  that  in  such  a  eaae  a 
conveyance  ahoald  be  exeewted,  in  order 
that  there  may  be  evidence  agamat  the  eestai 

re  irvit.  When  a  person  ntt  jurit  seUs» 
cannot  see  why  this  sbeuU  be  neoaesary 
when  he  manifests  his  consent  by  permit- 
ting  die  road  to  be  made  over  hi«  land.  I 
think,  tlwrefore^  that  by  tin  order  in  qoea- 
tion,  the  new  waa  c^taally  snbaticated  Um 
the  old  road. 
The  other  Judges  concurring — 

JudgmaUfor  thtfimm^. 


Feb.  8.  i  AlODBBODBCK  V.  UVQTOll. 

Surveyor  pf  H'tghaaayt, 

1 .  Senble,  Thta  a  surveyor  of  kigkmayi 
cannot  maintain  an  action  oganut  iko  lair 
swroeyor  for  the  halanee  reniamng  m  nif 
^ndt;  the  proper  remedy  being  by  proeeei' 
ing  for  the  pnalty  under  18  Geo.  9.  c.  7ft. 
«.48. 

ft.  Bat.  McA  an  adkm  it  a»  oM 

maintainable,  it  cannot  be  bnmgkt  until  tie 
aeeowOs  have  beat  aeUkd  and  eMmed,  sr 
tSuUlomedt  in  tkt  mmaer  pointed  oaf  - Ay  Ike 
above  act. 

This  was  an  action  against  the  defendant, 
late  surveyor  of  the  h%hways  for  Mile 
End  Old  Tovhi,  in  the  county  of  Middle- 
sex, for  a  penalty  under  14  wo.  9.  c.  78. 
1. 49.  The  pbmtrff  was  the  present 
veyor. 

The  cause  was  tried  bofb re  Lord  Ttenter- 
den  at  the  Weattntnater  Shilngv  after  Ilflaiy 
termi  1 6S9,  when  it  appeared  that  tbe-notke 
of  action  Md  not  oorreapond  vrith  Aerie- 
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olarativa,  «d' the  plaindflfcoidd  not  succeed 
f«*  the  iwnaky.  Bnt^  u  the  dadeiMm 
eatained  couatt  fer  wumej  had  and  re- 
eeiredy  and,  oti  an  aeooant  atatedt  the  phiii- 
tiff  iDMBied  he  had  a-  right  tor  recever  tbe 
baUom  remainMf  in  the  defimdan^e  hand* 
when  he  nent  out  of  office.  Upoft  «hal 
poiat  tbe  foUewiog  were  the  &eta^» 

The  daffandaitt^  in  October  ISCtt,  went 
ODt  of  oAcev  BBd  gave  in  Ue  aoeeama,  by 
wWefa  a^balaHB  of -I6M.  appe—d  to  be  dne 
Snm  bink  Tbe  oecooota  wew  udtm  befovt 
a  Jotttae,  who  refiiaed  to  exanaine  dien^ 
and  vefet rtd  them  to  the  Special  SeetioiM, 
where  they  were  examined,  and  the  auni 
of  tfOt  diaalfowed^  so  that  the  balance  doe 
from  the  defendant  appeared  to  be  229/, 
It  waa^ijeotedDathepavtof  dwdefendant, 
that  the  Juilicea  at  S^wcial  Seisiona'  had 
not  any  original  jurisdiction  to  exanme 
and  settle  the  lurveyor's  accounto,  but 
merely  to  examine  such  items  of  the  aC" 
counts  as  the  single  Justice  upon  an  exami- 
nation of  them  aid  not  think  fit  to  allow. 
Lord  Tenterden  was  of  that  opinion,  and 
directed  a  nonsuit ;  but  gave  Uie  plaintiff 
leave  to  move  to  enter  a  verdict  fbr  XML, 
or  1691,  or  60L,  as  the  Court  might  think 
fit. 

A  rule  fun  for  that  purpose  having  been 

granted, 

Sir  James  Scarlett,  Mr.  Campbell,  Mr, 
J.  L.  ^dolphut,  and  Mr.  Kelly^  now  shewed 
cause.  The  statute  gives  a  specific  re- 
medy— a  penalty  for  not  paying  over  the 
balance,  which  penalty  may  be  recovered 
by  information,  and,  when  recovered,  it  is 
to  be  applied  to  the  repair  of  the  h%h- 
ways.  No  action  for  money  had  and  re- 
ceived lies.  But  even  if  a  surveyor  is 
authorised  to  maintain  such,  or  any,  action, 
he  miist  at  all  eventi  sne  in  hia  character 
of  aurvOTor.  Here,  tbe  plaintiff  sues  in  hia 
own  right.  He  baa  no  legal  right  to  the 
money— he  is  merely  a  servant,  auing 
another  aervant  in  hia  character  of  sur- 
veyor: Pigott  V.  rAomp«o»(l).  Now,  if 
he  could  maintain  an  action  as  sarveyor, 
could  he  maintain  it  until  the  late  sur- 
veyor's accounts  bad  been  settled  in  the 
manner  pointed  out  by  the  act?  for,  until 
then,  the  sum  he  is  to  pay  baa  not  been 
legally  ascertained. 

(1)  9  Bos.  &  Pol.  147. 


Mr*  Bromgkam  and  Mf.  Demtitti^  centra 
— If  a  BtRate  aaysr  that  A.  shall  pay  money 
to  B.  ham  a  right  to  k,  and  may  reoovei 
it,  althougli  the  sttMnte  may  also  provide  a 
paatshmcat  for  A.,  is  case  be  reftuea  or 
neglects  to  pay.  The  right  is  not  meiwed 
m-tbe  punidiment.  The%  as  to  the  ^kgvt- 
tsoo,  tbat  t^e  plaiatiff  ahould  have  sued  as 
sumyor-*if  the  statute  gives  Mm  a  ri^e 
to  the  awney,  tliocammoa  law  mm  bira  a 
rigbt  to  nie<  for  it  Tbe  pkintm  ia  « troe- 
tee.  The  neeesaity  of  shewing  himself  en> 
titledi  to  Ae  offlccj  in  order  to  prove  his 
title  to  the  money,  waa  a  mere  matter  of 
endence;  he  was  m»t  botmd  to  describe 
himself  by  his  offloe  in  the  dealaretion. 
The  ease  o£  Thompson  v.  PigoH  wtM  on 
tba  point  of  th««e  being  an  agreement,  b«c 
to  which  1^  plaintiff  wa»  no  party,  soldi 
upon  his  endeavoining  to  avail  himself  of 
the  assignment  of  a  chose  in  action ;  the 
legislature  cannot  more  distinctly  give  a 
right  of  action  than  by  saying,  that  one 
man  shall  be  responsible  to  another  for  the 
money  received  by  tbat  other  in  the  course 
of  hia  public  office. 

Lord  TaUerden, — I  am  of  opinion  tbat 
the  nonsuit  was  right.  Tbe  plaintiff  was 
a  surveyor  of  highways,  a  public  officer. 
Between  him  and  the  defendant  there  was 
no  personal  privity,  it  was  merely  official ; 
and  the  rights  of  each  party  must  depend 
on  the  statute  13  Geo.  S.  s.  78.  Now,  that 
statute,  by  section  48,  provides  that  a  sur- 
veyor of  highways,  before  he  goes  out  of 
office,  afaall  do  certain  things  as  to  bis  ac- 
counts, and  whenever  those  accounts  shall 
be  so  settled  and  allowed,  or  disallowed,  in 
the  manner  therein  appointed,  the  surveyor 
shall  forthwith  deliver  a  duplicate  of  the 
account,  together  with  all  such  sums  of 
money  as  shall  remain  in  hia  handa,  to  tbe 
aucraeding  aurveyor.  The  time,  therefore, 
at  wlueb  tbe  anrveyor  goii^  out  of  office 
ia  to  deUvCT  over  tlw  money,  is,  when  the 
accounts  shall  have  been  setded  and  al- 
lowed, or  disallowed,  in  the  manner  di- 
rected by  tbe  act.  Here,  that  has  never 
been  done.  The  action  was,  therefore,  at 
all  events  premature ;  and,  as  this  ground 
is  sufficient  to  sustain  the  nonsuit,  it  is 
unnecessary  to  give  any  opinion  on  the 
other  questiMis  that  have  been  raised. 
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Mr.  Justice  BayUy. — I  agree  with  my 
Lord,  that  the  preliminary  steps  should  be 
taken  before  there  is  any  remedy  by  any 
person.  But  1  do  not  think  that  the  plaintiff, 
had  those  steps  been  taken,  would  have 
been  entitled,  as  surveyor,  to  maintain  this 
action :  as  informer  he  might.  I  do  not 
think  it  was  intended  by  the  act  to  give 
him  a  personal  right  to  sue.  He  is  not  in 
the  character  of  a  trustee ;  if  he  were, 
the  right  would  survive  to  his  executor, 
which  in  this  case  we  know  it  would  not. 
The  act  does  not  contain  any  provisioa  for 
the  costs  of  any  such  action  to  ba  brouj^t 
by  the  surveyor,  nor  does  it  make  any 
provision  for  the  case  of  his  death  while 
the  action  should  be  pending,  or  any  of 
those  clauses  which  are  so  generally  in- 
serted in  acts  wherein  a  power  to  aoe  is 
given  to  a  public  officer. 


Mr.  Justice  LUtledale. — I  am  of  the 
same  opinion.  There  are  a  number  of  ob« 
jections  to  the  form*  and  not  leas  to  the 
substance  of  this  action.  That  the  pro- 
ceedings towards  it  have  not  been  r^nlar, 
is  an  objection  which  alone  is  nffident  to 
dispose  of  iu 

Afr.  Justice  Parke. — I  also  think  that 
there  are  many  objections  to  thia  acttoo; 
but  it  is  sufficient  to  say,  that  that  which 
has  been  stated  by  my  Lord  is  well  fimoded. 
No  sum  could  be  aioertained  u  ]^a% 
due  from  the  defendant  until  the 
bad  been  settled  in  the  mode  pointed  out 
by  the  act. 

Rule  ditduvgtA, 

[The  point,  as  to  the  form  of  action  Sot 
the  penalty,  will  be  found  in  Hotidebainkj. 
LttHgUm  and  amotkert  3  C.  &  P.  566.  ] 
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The  following  case  has  not  been  hitherto  reported*  because  it  stood  over  for 
judgment:  which  has  not  been  given.  In  consequence  of  the  changes  which  have 
recently  taken  place  in  the  constitutioa  of  the  Court,  no  judgment  can  now  be 
given  without  re-aigument ;  which,  from  circumstances,  is  not  likely  to  take  place. 
The  Proprietor  of  the  Law  Jovrnal,  Uierefore,  thinks  proper  to  lay  the  report  of 
the  arguments  before  the  Subscribers,  as  involving  some  important  points,  particu- 
larly interesting  to  Magistrates  and  their  clerks,  if  only  for  the  purpose  of  cautionary 
information ;  and  the  circunstance  of  no  judgment  havii^  been  given,  renders  it 
the  more  desirable  that  the  arguments  should  be  fully  reported. 


Jan.  14. 

Ay  a  Jtutice  of  Peace  for  the  county,  is 
<tUo  appmnted  nominatim  a  Commissioner 
cf'/fesessed  Taxes  for  the  county,  by  atatule, 
wierehy  ihe  Ctmmitsumer*  therein  appoitUed 
respeetivelyt  are  Greeted  to  altot  tbenuelaes 
to  distri^  for  the  eonveniemee  of  aetingt  but 
dare  restrauied from  ttcting  tkroughoat  the 
cmaUy,  Jurisdiction  is  ^nm  to  t»o  Com- 
miauonen,  orlotmc  Juttue,  ke  being  atto  a 
ComnttSMtmert  to  eonnet  ef  ojgeteet  agaiiut 
<A<  iam  of  iuK$$ed  taxes ;  and  a  jiWHiittry 
^mn  iff  eontietien  is  prescribed,  which  leaoes 
an  entire  Monk  for  the  ojfence,  including  the 
locus  in  quo  it  was  commiiledt  imt  specijtety 
in  the  designation  of  the  convicting  Magis^ 
tratet  the  district  for  which  he  acts  as  a  Com- 
missioner of  Taxes,  On  the  Mth  of  May, 
B.  was  convicted  before  A.  tn  5/.,  on  thesta- 
tute  of  6  Anne,  for  using  a  gun.  to  kill  game, 
not  being  qualified ;  and  alto  was  ■  convicted 
in  lOLt  o»,  Asseued  Tax  Act,  for  » 
using  a  guOf  not  having  a  csnjfteato.  A* 

SUPPL.  1830. 


issued  warrants  of  distress,  which  were  re- 
tumednuttn  bona ;  and  he  thereupon  commit^ 
ted  B.  for  three  months  on  the  51,  conviction. 
On  the  1 2ih  of  September,  he  committed  B. 
again  for  three  months  on  the  10/.  eonvietiont 
without  previously  taking  any  other  ttep  to 
levy  the  penalty. 

An  action  was  brought  by  B,  against  A. 
for  the  latter  imprisonment. 

The  convie^n  stated  the  offence  to  have 
been  committed  in  the  parish  ^  S;  but  did 
not  state  that  it  was  in  the  district  of  P,  far 
which  A.  woe  Ikerm  ttaled  to  act  at  Com- 
missioner. 

1.  Qasere— Whether  the  statute,  in  so 

giving  the  form,  restricted  the  jurisdiction  of 
the  Commissioner,  in  thecogniuanee  of  offences, 
to  those  eomnulted  within  the  district  for 
which  he  acted  and  which  was  denoted  in  the 
form  of  conviction  ? 

2.  Quaere — Whether  the  conviction  mm 
bad  for  net  shewing  that  the  lociis  in  quo 
the  o^nee  (hm  committed,  was  witlum  emk 
J&$trietT 

T 
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3.  Semble — That  it  wu  quathabkt  uiUeu 
the  concomitant  public  knowledge  of  A's  ap- 
pointment nominatim/or  the  whole  county  by 
statute,  could  be  imported  mio  the  coA- 

viclioit. 

4.  Semble — Tfiat,  if  such  hnonledge  could 
be  so  imported,  still,  if  the  convicting  juris- 
diction  of  the  Commissioner  was  limited,  as 
mentioned  in  the  \st  query,  the  conviction 
nae  quashable,for  not  stating  that  the  locus 
in  quo  mas  within  that  limit;  unless  that  fact 
was  necessarily  implied  in  the  words  "  duiy 
convicted!' — which,  quart? 

5.  Qusere — Whether,  until  quashed  upon 
appeal,  it  stood  valid  for  the  Ma^istrat/t 
justif  cation  in  his  defence  to  the  action  ? 

6.  Qusere— ^Ae<Aer,  for  the  fmrpo$ei>f 
such  defeitce,  the  ol^ection  was  cured  bg  evi- 
dence, that  the  locus  in  quo  stated  in  the 
conviction,  was,  in  factf  within  the  limited 
district  therein  staled  ? 

7.  Quaere — Whethevt  in  such  a  coie*  sup~ 
posing  the  conviction  to  be  quas/iable  upon 
appeal,  the  plaintiff  ought  to  be  nonsuited, 
or  to  have  a  verdict  for  Ino-pence  damages  ? 

8.  Qusre — Whether  the  words  "duly 
convicted" in  the enrntai ^mot comprehended 
the  preliminary  steps  to  the  eontietimt  viau 
the  informationt  tmt  summons,  and  the  ap- 
pearance, so  as  to  preclude  the  neoantf  of 
the  Magistrate  adducing  evidence  of  those 
facts  in  hit  defence  ? 

9.  Qusre— fFA«<A«r,  «flef  the  interval 
between  the  conviction  tmd  the  second  com- 
mitment on  the  lith  of  September,  the  Ma- 
gistrate, not  having  edjudtcaied  that  impri- 
somnent  immcitiatety  on  the  r^um  of  nuUa 
bona  in  May,  could  issue  such  warrani  of 
commitment  without  fresh  evidence  of  wiUa 
bona  at  the  time  if  and  as  a  sptcyk  gromsd 
for  such  second  cemmitmenl  t 

10.  Q,vaete— Whether  that  oUwtion  teas 
OMWenM^  hy  evidmee  ol  lAe  txims,  that  them 
men,  ia  faett  no  ^ctsm  September  f 

Action  of  treipau  for  <Uh  ktpriton- 
ment. 

The  de<daratioa  sUttcd,  that  the  defen- 
dant, on  the  Utb  of  September  18«7,  with 
ftvoe  and  arms,  &c.,  made  an  aaaault  upon 
the  plaintiff;  to  wit,  at  Sutton,  in  the  county 
•f  Lancaator,  and  then  and  Hwr*  seized 
Wd  laid  hold  of  aaid  plainti^  and  with 
great  iteoe  and  Tiolenee  pulled  and  dragged 
about  the  aaid  plaintifi;  and  alao  then  and 


there  forced  and  compelled  him,  the  nid 
plaintiff,  to  go  from  Sutton  afbreukid,  in  the 
county  aforesaid,  to  and  into  a  certain  gatd 
or  prison,  to  wit,  the  house  of  correction, 
situate  and  being  at  Kirkdale,in  the  county 
aforesaid,  and  then  and  there  imprisoned 
the  said  plaintifT,  and  kept  and  detained 
bim,  and  caused  him  to  be  kept  and  de- 
tained in  prison  there,  without  any  reason- 
able or  probable  cause  vrbatsoever,  for  a 
long  space  of  time,  to  wit,  for  the  space  of 
three  months  next  following,  contrary  to 
the  laws  and  customs  of  this  realm,  and 
against  the  will  of  the  said  plaintiff;  where- 
by he,  the  said  plaintiff,  was  then  and  there 
not  only  ^eatly  hurt,  but  was  also  thereby 
greatly  injured  in  hia  credit  and  reputatitm, 
and  was  unable,  during  the  period  of  hts 
said  imprisonment,  to  pursue  his  honest 
calling,  and  was  greatly  impOTeriahed  in 
hia  circomstancet,  to  wit,  at  SuttiMi  afore- 
said, in  the  county  aforesaid.  The  second 
count  stated,  that  the  said  defendant,  on 
the  same  day  and  year  aforesaid,  with 
force  and' arms,  &c.  made  another  assault 
upon  the  said  plaintiff,  to  wit,  at  Sutton 
aforesaid,  in  the  county  aforesaid,  and  then 
and  there  ill-treated  him,  the  said  flaaa^ 
and  then  and  there  imprisoned  him,  die 
aaid  plaindff,  and  kept  and  detained  him 
in  prison  there,  without  any  reasonable  or 
probable  cau^e  whatsoever,  for  a  long  time, 
to  wit,  for  the  space  of  three  months  then 
next  following,  contrary  to  the  laws  and 
enatoms  of  this  realm,  and  vainst  the  wtt 
o(  the  aaid  plaintiff and  other  wrongs  to 
the  said  plaintiff  then  and  there  did,  aganrt 
the  peace  of  our  said  Lord  the  Kii^  ;— 
be  the  damage  of  the  said  plaintiff  of 

Plea — General  iasoe — not  guilty;  vpea 
which  isBne  was  joined. 

Tkh  action  was  trted,  hHm  Mr.  Bmn 
HuUock,  at  the  Lent  Amihb.  1 8SB,  at  Lan- 
caster: it  aqwarg^  ^wit  the  dafendant  was  a 
Magistrata  for  ihe  comMy  {^Lancaster,  and 
a  commissioner  assessed  taxes  for  that 
county,  acting  for  the  divisioD  of  Psesooci. 
On  the  1 1th  of  May  1 887,  he  convicted  the 
plaiatiffof  two  distinct  offences,  cmaisting 
in  the  same  facts,— the  one,  under  the  sta- 
tute of  6  Ann.  c.  14,  of  using  a  gun  with 
latent  to  kiU  gwne,  not  being  qualified  ; 
and  tbaotiier,  wider  the  fiS  Geo.  8.c.  03,  of 
aaing  a  gan  with  intent  to  MM  ^aro^  with- 
Mt  uviag  ohtaioad  Mcb  eeitificate  aa  is 
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required  1^  lawt  (or  the  firat-mentioned 
offence*  be  adjudged  him  to  pay  the  penalty 
of  51. ;  and  for  the  lasUmentioned  one,  the 
mitigatedpeaaltyoflO/.  Two diatreas war- 
rants were  thereupon  signed  by  the  defen- 
dant and  delivered  to  the  constable  of 
Sutton,  the  one  to  levy  the  51.  and  the 
other  the  10/.  upon  the  plaiotiff^s  goods. 
The  constable  made  rt:turns  on  oath,  of 
nulla  bona  thereon.  The  defendant  then 
committed  the  plaintiff  to  the  house  of  cor- 
rection at  Kirkdale  for  three  months  for  non- 
payment of  the  penalty  of  5L  for  the  offence 
against  the  statute  of  Anne,  which  iropri- 
Bonment  was  sufl^red  by  the  phiintiff.  Hia 
liberation  took  place  in  At^st;  and  on  the 
ISth  of  September,  the  defendant,  without 
issuing  any  further  warrant  to  levy  the 
1 0/.  upon  the  plaintiff's  goods,  or  having 
before  him  any  further  judicial  evidence 
of  insufficiency  of  effects  to  answer  that 
penalty  (though,  in  point  of  fact,  such  in- 
sufficiency still  existed),  committed  him  to 
the  house  of  correction  again,  for  the  miti< 
gated  period  of  tliree  calendar  nlonths,  for 
the  non-payment  of  such  laat^mentioncd 
penally;  which  confinement  the  plaintiff 
also  suffered. 

The  ooBvictions  of  the  plaintiff  for  the 
two  aereral  offences  were  respectively 
drawn  up  by  the  Magistrate  according  to 
tbe  following  general  form  :~(the  words 
in  roman  print  comprise  the  form  of  con- 
viction contained  in  the  statute,  and  those 
in  italic  are  additions  engrafted  thereon  by 
the  Board  of  Taxes,  and  sent  down  to  the 
country  commissioners  as  a  part  of  their 
instructions ;  those  words  in  italics,  placed 
before  these  directory  words  in  the  statute 
form,  "  Here  staie  the  offence"  fulfil  in  part 
tbat  direction.) 

**  Be  it  remembered,  that,  on  the  day 
of      in  the  year  of  our  Lord  at 
in  the  county  of  ,  A.  B.  of 

us  the  »aid  county,  was  duly  convicted  by 
us  (or  me)  of  having  mthin  three  calendar 
months  before  tlie  day  of  laying  the  infor^ 
mation,  to  tvit,  on  the  daj/  of 

at  the  parish  of  in  the  said  county^ 

contrary  to  the  form  of  the  statute  in  that 
case  made  and  provided  [here  state  the 
offence],  and  adjudged  to  pay  the  sum 
of  for  his  said  offence.  Given 

uader  the  hwds  and  seals  (or  hand  and 
seal)  of  ,  being  commissionen 


(or  being  a  Juatica  of  the  Peace  for  tba 
said  coimty  and  a  oommiasioner)  acting 
in  the  execution  of  the  acta  relad^  to  as- 
sessed taxes  for'  the  district  of 

The  two  last  blanks  had  been  filled 
up  by  the  defendant,  with  the  word  nte, 
and  the  word  Pretcott  as  the  district:  so 
that  (striking  out  the  words  which  implied 
the  plural  numb^,)  he  appeared  in  the 
words  above,  aa  a  Justice  of  the  Peace  for 
the  said  county  [of  Lancaster],  and  a  com- 
misaioner  acting  in  the  execution  of  dw 
acta  relating  to  assessed  taxes  for  the  dis- 
trict of  Preteott."  Tbe  blank  for  the  locus 
m  quo  ibe  ofience  waa  committed  waa  filled 
up  with  the  word  Sutton. 

These  convictions  were  duly  returned 
by  the  defendant  to  tbe  next  Quarter  Ses- 
sions and  filed. 

The  warrant  of  commitment  stated,  that 
the  plaintiff  waa  convicted  before  John 
Clarke,  esq.,  one  of  His  Majesty's  Justices 
of  the  Peace  for  the  county  of  Lancaster, 
and  also  one  of  the  commissioners  for  ex- 
ecuting an  act  made  and  passed  in  the  « 
fifty-second  year  of  the  reign  of  the  late 
king  George  the  Third,  &c.  and  acting  for 
the  district  of  Prescott. 

'i'he  action  applied  only  to  the  com- 
mitment on  the  12th  of  September  1828, 
upon  the  conviction  for  the  10/.  penalty. 

Objections  were  made,  upon  the  trial, 
by  the  counsel  for  the  plaintiff,  against  the 
regularity  of  the  defendant's  proceedings  : 
first,  that  the  conviction  did  not  shew  the 
jurisdiction  of  the  Magistrate,  by  stating 
that  the  parish  of  Sutton,  where  the 
offence  waa  committed,  was  within  the 
division  of  Prescott ;  secondly,  that  a  se- 
cond distress-warrant  should  have  been 
issued,  and  a  return  of  nulla  bona  obtained 
theretOi  previous  to  executing  the  second 
eonnoitment,  more  than  three  mondis  hav- 
ing elapsed  between  the  officer's  return  of 
nulla  bona  to  the  distress-warrant  and  the 
date  of  the  commitment.  In  order  to 
rebut  tbe  substantiality  of  these  objections, 
the  facts  which  constituted  the  offence  of 
which  the  plaintiff  stood  convicted  in  that 
penalty,  were  then  proved  on  the  defen- 
dant's behalf;  and  he  also  proved,  that  he, 
the  deflindant,  was  a  Justice  of  the  Peace 
for  the  whole  county,  and  a  commissioner 
of  taxes  acting  for  the  district  of  Prescott, 
which  is  in  ue  county,  and  that  Sutton, 


Digitized  by 


Google 


140 


APPENDIX  TO  CASES  CONNECTED  WITH- 


where  the  offence  was  comniitted,  is  nithin 
the  district  of  Prcscott ;  that  he  had  issued 
the  distress-warrant;  that  the  constable 
had  returned  nulla  bona  thereon;  and  that, 
in  fact,  the  plaintiff  had  not  from  that  time 
to  the  period  of  the  second  commitment, 
nor  then,  nor  since,  effects  to  answer  such 
penalty.  The  infonnation  and  summons, 
preliminary  to  the  conviction,  were  not 
proved:  and  the  want  of  this  proof,  fur- 
nished another  objectibn  on  the  part  of  the 
plaintiff.  The  learned  Judge  save  no  opi- 
nion upon  the  points  objectea  to,  but  re- 
served them  for  the  decision  of  the  Court 
m  banc;  and  subject  thereto,  the  jury 
found  a  verdict  for  the  plaintiff,  witli  fl5L 
damages. 

In  the  following  term,  Mr.  Serjeant  Cross 
obtained  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  a  nonsuit  should  not 
be  entered.  He  had  moved  in  the  alterna- 
tive, either  for  a  nonsuit,  or  for  a  new 
trial  on  the  ground  of  excessive  damages, 
the  irregularity,  if  any,  being  merely  for- 
mal, the  offence  and  the  jurisdiction  having 
been  substantially  and  completely  proved 
on  the  trial :  but  that  part  of  his  applica- 
tion was  refused. 

Lord  Tenterden. — It  is  very  difficult  for 
us  to  say,  that  251.  can  be  considered  as 
excessive  damages  where  a  man  has  been 
in  custody  some  time.  If  the  defendant  is 
not  answerable,  that  would  go  to  k  non- 
suit, as  the  plaintiff  ought  not  to  have  re- 
covered at  all. 

JIf  r.  Starlcie,  for  t^e  plaintiff,  now  shewed 
eanse. 

In  the  &rBt  place,  the  defendant  ought  to 
have  given  evidence  of  the  information  laid 
before  him,  and  also  of  the  summons  to 
the  plaintiff  to  appear ;  at  all  events  he 
ought  to  have  shewn  that  the  plaintiff  did 
appear  before  him,  so  that  he  had  notice 
of  this  conviction.  No  part  of  the  evidence 
went  either  to  the  information  or  to  any 
appearance  before  the  Magistrate;  but  the 
counsel  for  the  defendant  did  then,  as  they 
must  now,  rely  entirely  upon  the  conviction 
itself,  contending  that  the  conviction  being 
put  in,  is  sufficient  evidence  of  the  Magis- 
trate having  acted  according  to  law  through- 
out the  transaction — of  there  having  been  a 
regular  information  and  aummoiu  and  ap- 
pearanea  on  the  part  of  the  plaintiff  in  thia 


action.  Therefore,  the  firat  question  will 
be,  which  I  believe  never  has  been  decided 
yet,  whether  a  conviction  drawn  in  this 
summary  form,  and  which  does  not  state 
upon  the  face  of  it  any  information  laid,  or 
any  appearance  or  summons,  is  in  itself  a 
sufficient  defence  on  the  part  of  the  Ma- 
gistrate. I  apprehend  that  that  ii  not  the 
ease.  The  act  upon  which  this  conviction  is 
fiaunded,  is  the  5S  Geo.  3.  c.  91.  s.  13;  it 
enacts — "  That  it  shall  be  lawful  for  any 
two  commissioners  for  executing  this  act, 
or  for  any  Justice  of  the  Peace  of  the 
county,  riding  or  division,  or  the  shire  or 
stewartry,  or  for  any  city,  borough,  liberty, 
or  place,  wherein  any  offence  or  offences, 
mentioned  or  described  in  this  schedule, 
shall  be  committed — such  Justice  beii^ 
also  a  commissioner  for  executing  this  act; 
and  he  and  the^  is  or  are  hereby  required, 
upon  information  or  complaint  to  htm  or 
them  made,  of  any  such  offence  or  i^nces 
committed  within  the  district  where  he  or 
they  shall  act  as  such  eommiaaioner  or  com- 
missioners, within  three  calendar  months 
after  the  offenx  shall  be  committed,  to 
summon  the  person  or  persons  accined, 
and  also  the  witnesses  on  either  side,  to 
appear  before  him  or  them ;  and  upon  the 
appearance  of  the  person  or  persons  ac- 
cused, or  in  default  of  his  or  their  appear- 
ance according  to  such  summons,  to  pro- 
ceed to  hear  and  determine  the  matter  m 
a  summary  way;  and  npondue  proof  made 
thereof,  either  by  the  voluntary  ranfessioo 
of  the  party,  &c.,  to  proceed  to  judgmrat; 
and  in  default  of  payment  of  the  auDi 
at  the  time  of  the  conviction,  to  award  and 
issue  his  or  their  warrant  of  dialrett." 
Therefore,  clearly,  according  to  the  terms 
of  this  statute,  the  first  step  in  the  pro- 
ceeding to  justify  it  under  that  act,  would 
he  to  shew  that  an  information  was  laid, 
that  there  was  then  a  summons  to  the  party, 
and  that  he  either  appeared  or  made  defaidt 
upon  that  summons.  Now,  in  this  ease, 
there  is  no  evidence  given  of  any  informa- 
tion whatever ;  the  infonnation  is  a  very 
essential  part  of  the  proceeding,  for  the 
party 'may  be  convicted  in  his  absence, 
perhaps  an  innocent  par^. 

JIfr.  Jtulux  Bajfley. — Does  the  act  give 
a  summary  form  of  conviction  t 

Mr.  SUwIae, — Yes, my  Lord;  but  I  up- 
prefaend,  where  there  -is  %  mmmmry  wm 
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of  conviction,  it  is  still  incumbent  upon  the 
]iarty,  who  justifies  himself  under  the  con- 
viction, to  shew  that  an  information  was 
laid,  and  that  the  party  was  summoned. 
I  think  I  shall  be  able  to  establish  that. 
Now,  in  the  first  place,  the  information  is  a 
very  essential  part,  even  independent  of 
the  appearance  of  the  party;  because  an 
,  innocent  party,  upon  being  summoned,  may 
not  choose  to  be  at  the  expense  and  trouble 
of  appearing  before  the  Magistrate,  suppos- 
ing It  impossible  that  anything  can  be 
proved  against  him,  and  he  may  have  re- 
course to  an  indictment  for  perjury  against 
the  persons  who  appeared  against  him  :— 
and  in  what  a  situation  would  he  be 
placed  if  there  was  no  informaticm  taken  T 
It  wonld  be  impossible  to  convict  the  wit- 
nesses unleks  you  could  shew  the  materi- 
ality of  the  evidence  to  the  charge.  The 
case  of  Hill  v.  Bateman(l)  is  a  decided 
authority  for  shewing  that  it  is  necessary 
that  the  information  should  be  proved. 
That  was  the  case  of  a  conviction  for  de- 
stroying game,  in  which  it  is  stated — 
"  And  though  the  plaintiff  had  effects  of 
his  own  which  might  have  been  distrained, 
which  were  suflBcient  to  answer  the  penalty 
he  had  incurred,  yet  the  defendant  sent 
him  immediately  to  Bridewell  without  en- 
deavouring to  levy  the  penalty  upon  his 
goods ;  and,  an  action  of  trespass  and  false 
imprisonment  being  brought  against  Bate- 
man  for  this  commitment,  the  Chief  Justice 
was  of  opinion  that  the  action  would  lie. 
And  it  was  agreed,  that  where  actions  of 
this  kind  are  brought  against  Justices  of 
the  Peace,  they  are  obliged  to  shew  the 
regularity  of  their  convictions ;  and  the  in- 
formations, &c.  laid  before  them,  upon 
which  the  convictions  are  grounded,  must 
be  produced  and  proved  in  court." 

In  this  case  I  am  not  obliged  to  go  the 
length  of  saying,  that  such  proof  would  be 
necessary  where  the  proceedings  are  set 
out  upon  aconvictiod  in  the  ordinary  form: 
it  is  not  necessary  that  I  should  contend 
that  at  all,  inasmuch  as  in  this  case  the 
conviction  is  a  summary  one,  and  the  con- 
viction does  not  state  that  any  information 
was  laid,  or  any  summons  of  the  party,  or 
any  appearance  of  the  party ;  and  therefore 
I  may,  for  the  purposes  of  this  cue,  admit 

(1)  s  Stia.  no. 


that  where  a  conviction  is  proved  that  does 
state  those  facts  upon  the  face  of  it,  that  chat 
very  circamstance  will  afford  a  primd /ache 
presumption  of  the  riti  eue  aela,  that 
there  was  an  information  and  a  summons  ; 
that  case  I  am  not  bound  to  contend  upon, 
because,  here,  the  conviction  being  in  a 
summary  form,  does  not  state  any  of 
the  previous  proceedings;  and,  therefore, 
it  comes  to  a  mere  question,  whether,  in  a 
case  where  the  conviction  does  not  state 
the  previous  proceedings,  it  is  not  neces- 
sary to  prove  them  by  evidence.  I  appre- 
hend, before  the  statute  of  James,  which 
pave  the  Majgtstrates  the  power  of  justify- 
ing and  of  giving  special  matter  under  the 
general  issue,  in  evidence,  it  was  clear  they 
were  bound  to  prove  all  the  steps  ;  it  was 
so  laid  down  by  Lord  Mansfield  in  C^repp$ 
V.  Durdon(t). 

Mr.  Justice  Bayley. — There  the  Magis- 
trate had  not  jurisdiction;  it  appeared 
upon  the  face  of  the  proceeding  that, 
having  the  power  to  convict  for  offending 
once  in  one  day,  he  had  convicted  the  roan 
for  offending  four  times  in  one  day. 

Mr.  Starkie. — I  do  not  mean  to  say  that 
that  case  is  analogous ;  but  it  wilt  be  found 
that,  before  that  statute,  which  enabled 
Magistrates  to  give  their  special  justifica- 
tion in  evidence  under  the  general  issue, 
the  oturse  was,  to  plead,  and  to  state  upon 
the  record,  the  special  matter  of  justifica- 
tion by  stating  the  whole  of  the  proceed- 
ings ;  and  even  since  the  statute,  it  is  ne- 
cessary, where  a  special  verdict  is  found, 
to  shew  that  the  proceedings  were  proved 
and  were  regular.  There  is  a  case  to  that 
effect,  BruckUtbank  v.  Smkh  (S),  where  the 
justification  was  a  conviction  under  the 
19  Geo.  3.  c.  S2.  s.  1.  A  special  verdict 
was  found,  which  stated  nil  those  steps— ^ 
the  information,  the  summons  and  the  ap- 

r;arance  of  the  party,  and  the  conviction, 
apprehend  that  it  was  clearly  the  practice 
before  the  statute,  in  pleading  a  justifica- 
by  a  Magistrate  or  Commissioners,  to 
set  out  the  whole  of  the  proceedings,  to 
shew  the  regularity  throughout ;  and  that 
that  statute  made  no  difference  whatever : 
it  did  not  relieve  the  Magistrate  from  any 
part  that  he  was  bound  to  shew  upon  the 
justification ;  it  only  altered  the  mode»  and 

(S)  Covp.  640. 
(3)  Burr.fiM. 
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gave  him  relief  in  the  manner  in  wbich  he 
did  it.  It  exempted  him  from  putting  th« 
whole  jnitificatioo  upon  the  record,  but  left 
the  cafe  exactly,  in  point  of  evidence,  ai 
it  was  before  that  statute. 

The  Bummons  ought  also  to  appear.  It 
would  clearly  be  contrary  to  the  principles 
of  natural  justice,  that  a  perty  should  be 
convicted  in  his  absence.  It  may  be  said, 
we  will  presume  the  Magistrate  would  not 
convict  a  party  in  his  absence  unless  the 
summons  had  been  served ;  but,  according 
to  analc^ous  cases,  such  presumption  ought 
not  to  be  made  in  favour  of  Magistrates. 
There  are  innumerable  dicta  in  which  it 
has  been  held,  that  Magistrates,  though 
their  judgment  in  point  of  fact  cannot  be 
disturbed,  yet,  in  the  regularity  of  their 
proceedings,  are  to  be  held  strictly  to  form, 
particularly  one  of  Lord  Holt's,  wbo,  in 
the  case  of  The  Queen  v.  Dyer  {4),  said— 
"  This  summary  jurisdiction  ought  to  be 
held  strictly  to  form,  wherein  everything 
should  appear  regular  ;"  that  dictum  ap- 
plies generally,  but  it  would  apply  as  well 
to  the  evidence  to  be  given  where  there  is 
a  summary  jurisdiction,  as  it  would  to  the 
conviction  itself,  where  it  is  necessary  the 
proceedings  should  be  set  out. 

The  only  question  is,  whether,  in  a  case 
like  this,  a  presumption  is  to  be  made  in 
jSivour  of  the  Magistrates,  emnta  rite  este 
oeto.  Uponlegal  principles,  such  apreaum;^- 
tion  cannot  be  admitted,  because,  both  in 
these  cases,  and  in  cases  analogous  to  them, 
it  has  been  held,  that,  in  order  to  aflfeet  the 
liberty  or  die  property  of  a  party,  it  must 
be  shewn  that  oe  had  the  means  of  defence, 
and  that  he  was  actually  summoned ;  and 
more  strictness  should  be  exercised  in  a 
case  like  this,  where  there  are  no  proceed- 
ings taken  against  the  party  from  the  1 1  th 
of  May  till  the  I2th  of  September,  the  day 
upon  which  he  was  committed.  There 
would  rather  be  a  presumption  from  that, 
that  the  party  was  not  present  at  the  time 
of  the  conviction,  or  else  why  was  he  not 
proceeded  against  immediately  ;  there 
being  a  power  to  detain  in  custody  ?  In 
AfoMMeg  v.  Jt^uon(5),  the  information  

Mr.  Juttke  iW«e.— There  is  also  the 
case  o{  Strickland  V,  Wurdtfi). 

(4)  1  Salk.  lfU;LoiiiHell,157;6  Moa.41.96. 

(5)  12  East.  67. 

(6)  7  Term  Rep.  631.  n. 


Mr.  Starkie. — There  it  would  ^pear 
upon  the  statement  of  the  facts,  and  it  is 
clear,  that  the  party  was  present. 

Mr.  Juttice  BayUy. — ^Vou  would  uy, 
if  there  was  a  conviction  drawn  up  at 
common  law,  that  that  convictioa  would  be 
considered  as  mdcing  out  all  the  facts  there 
■uted;  but  that,  if  the  legislature  should 
see  the  necessity  of  giving  any  summuy 
conviction,  that  that  throws  upon  the  Jus- 
tice the  burthen  of  all  that  proof? 

Mr.  Starkie. — 1  should  not  go  that  length; 
I  should  say  it  was  still  necessary  for  the 
Magistrate,  because  it  would  be  contrary 
to  all  justice,  and  it  would  be  giving  tlw 
Magistrates  infinitely  too  much  liberty,  u 
record  a  false  fitct;  it  was  so  in  the  case  of 
Gray  v.  Cookson(7). 

Mr.  Justice  Parke. — ^The  question  is,  not 
whether  it  is  conclusive  evidence,  butwhe- 
tber  it  is  primd  fade  evidence,  that  all  this 
was  done.  I  do  not  a^preheod  we  are 
called  upon  to  decide  the  queatioa,  whe- 
ther, if  it  was  shewn  that  there  waa  no  io- 
formation,  the  conviction  could  be  received 
to  prove  the  contrary. 

Mr.  Starkie. — Certainly  not ;  I  conteod. 
it  does  afford  a  primd  facie  prcaamptioa 
of  the  information  and  summme. 

Mr,Juttiee  LUtlediUe. — There  is  a  marked 
distinction  between  a  summary  ctmvictioB, 
and  a  conviction  stating  the  facts  at  length. 

Mr.  Starkie. — There  may  be ;  I  «n  not 
bound  to  contend  that  there  may  not  be  a 
difference;  but  1  submit,  that  even  ia  a 
case  where  th»e  is  a  r^ular  convictie% 
and  the  conviction  states  the  infonnatioa 
and  summons,  it  is  still  necessary  for  the 
Magistrate  to  ^ove  it;  still  I  am  not  bound 
to  go  that  length  in  the  present  instance. 
Now,  in  the  case  of  a  visitor,  Doe  d.  Lord 
Thanet  v.  GarthaiHf  the  Sldpion  School  cote 
(8),  the  objection  was  taken,  that  it  did  not 
appear  by  the  -judgment  itself,  or  any  ex- 
trinsic evidence,  that  the  party  had  ever 
been  summoned ;  and  the  Court  of  Common 
Pleas  held,  that  the  wnteni»  could  not  be 
sustained — that  it  waa  necessary  to  prove 
that  the  party  had  appeared*  either  by  the 
judgment  itself  or  by  extrinsic  cridieace. 
It  .appeared  that  the  visitors  bad  quite  as 
I^nary  jurisdiction  over  the  aulgnt-iBat- 

(7)  16  But,  13. 

(8)  1  Bipg.  367 ;  8  B.  Noorr,  368. 
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ten  upon  which  they  adjudicated,  as  a  Ma- 
gistrate over  a  case  like  this.  In  The  King 
T.  Dr.  Gatkin{9),  the  same  principle  was 
laid  down.  It  was  the  case  of  a  return  to  a 
mandamus  to  restore  a  parish  clerk  to  his 
ofBce ;  and  it  was  held  to  be  bad,  because 
it  was  not  stated  that  the  party  had  been 
Bumnioned  to  answer  to  the  chaise  before 
he  was  removed,  it  being  stated  in  the 
return,  merely,  that  it  was  done  in  the  pre- 
sence of  the  party.  That  goes  beyond  the 
present  case;  because,  bere»  it  was  not 
proved  that  the  party  had  any  cognizance, 
or  any  notice  of  any  part  of  the  proceedings 
from  the  beginning  to  the  end,  till  be  was 
taken  up,  upon  the  1 2th  of  September,  upon 
the  Magistrate's  warrant.  Buchanan  v. 
Racker(lO)yiM  assumpsit uponajudgraent 
in  the  island  of  Tobago ;  and  it  was  lield, 
that  there  the  Court  would  not  raise  an 
implied  assumpsit  against  a  party  who, 
upon  the  face  of  the  judgment,  appeared 
to  have  been  summoned  by  nailing  a  copy 
of  the  declaration  on  the  Court  House 
door;  it  not  appearing  that  he  had  ever 
been  present  in  the  colony,  and  no  proof 
being  given  that  he  was  summoned  to  ip- 
pear.  The  Courts  in  this  country  are  per- 
petually in  the  habit  of  recognizing  the 
judgments  of  foreign  courts  and  the  judg- 
ments of  our  awn  colonies  ;  but  there  the 
summons  appeared  imperfect,  and  the 
Court  held,  that  no  actjon  could  be  main- 
tained upon  that  judgment.  The  same 
was  held  in  Caoan  v.  Stetvart  (11). 

Mr.  Justice  Bayley, — Upon  a  oonviction 
by  one  Magistrate,  can  another  Magistrate 
issue  a  warrant  ?  Suppcwe  A,  a  Justice,  to 
convict  and  then  to  die,  can  B,  another 
Justice,  issue  a  warrant  upon  the  oonviction 
of  A? 

Mr.  SerjeaiU  Croat, — There  is  a  general 
act  that  ^ives  that  power,  in  cases  where 
one  Justice  summons  a  man  on  an  inC>r- 
laation  laid  before  another  Justice. 

Mr.  Justice  Bayley. — Then  it  would 
stand  thus — the  conviction  is  a  judgment, 
and  this  is  the  issuing  process  upon  a  judg- 
ment :  therefore,  can  you  question  the  regu- 
larity or  the  i>ropriety  of  Uut  judgment  in 
an  action  for  issuing  the  process  7 

<91  8  Term  Bsp.  M9. 

(10)  9  Esit,  t9C. 

(11)  1  Statkis,  MS. 


Mr.  Starhie. — I  am  not  aware  that  an- 
other Magistrate  would  have  the  power ; 
because,  by  the  terms  of  this  act,  the 
power  is  given  expressly  to  the  Msgistrate 
to  convict — it  is  very  precise  in  its  form; 
there  must  be  an  information,  a  summons, 
and  an  adjudication,  by  the  Magistrate; 
he  is  then  directed  to  issue  a  warrant  of 
distress,  and  upon  the  return  to  that  war- 
rant, otnulla  bona,  he  is  to  commit ;  and  that 
plainly  supposes  it  to  be  the  same  Magis- 
trate. I  should  sa^,  I  am  not  aware  that 
there  is  any  authority  for  arguing  that  an- 
other Magistrate  could  do  it,  especially 
afler  so  long  a  period  as  has  intervened 
between  the  conviction  and  the  issuing  of 
the  warrant  of  imprisonment ;  and  if  that 
might  be  done  in  this  case,  I  do  not  see 
why  it  might  not  be  done  by  some  other 
Magistrate  at  the  end  of  ten  years. 

Mr.  Justice  Parke. — It  was  said  by  Lord 
Chief  Justice  Holt,  inFuUer  v.fo(cA(12), 
that  a  conviction  proved  itself,  and  a  copy 
of  it  may  be  given  in  evidence ;  and  there 
a  copy  of  the  cmviction  was  given  in  evi- 
dence. 

Mr.  Justice  Bayley. — According  to  your 
position,  you  must  not  only  prove  the  in- 
formation and  the  summons,  but  the  evi- 
dence, and  ihq  sufficiency  of  the  evidence. 

Mr.  Starlde. — Not  the  evidence — there 
I  would  draw  the  line.  What  I  would  sub- 
mit is,  that  the  Magistrate  must  shew  that 
the  party  was  before  him — that  he  was 
seised  of  the  cause  in  which  he  gave  judg- 
ment. I  do  not  mean  to  say  it  has  not 
been  clearly  established  as  law  by  a  long 
series  of  decisions,  that  the  M^istrate's 
finding,  upon  the  facts  before  him,  with 
respect  to  the  oflence  itself,  was  coa»- 
^tely  decisive  upon  the  aubject-matter. 

Mr,  Justice  Bayieif.—AnA  among  other 
things  to  give  the  Magistrate  power,  there 
must  be  due  proof  thereof, — **  and  by  due 
proof  made  thereofi  cither  by  the  volun* 
tary  confession  of  the  person  or  persons 
accused,  or  by  the  oath  of  one  or  more 
credible  witness  or  witnesses,  to  give 
judgment ;"  and  when  I  am  inquiring  into 
the  power  he  has  to  convict  him,  am  I  not 
to  see  whether  there  was  an  adequate  infor- 
mation, and  whether  the  party  appeared, 

(If)  Lord  Holt,  t87. 
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and  was  summoned,  and  whether  there  was 
due  proof  of  the  offence,  and  whether  it 
corresponded  with  the  information  ? 

Mr.  Starkie, — I  do  not  contend  that:  I 
say,  when  an  ioformstion  is  laid  before  a 
Magistrate,  of  en  offence  within  his  juris- 
diction, that  the  decision  is  final  and  con- 
clusive. I  never  meant  to  dispute  that ;  but 
the  Magistrate  ought  to  shew  the  regularity 
of  the  proceeding,  and  shew  that  the  party 
was  before  him,  otherwise  it  would  be  a 
very  hard  thing  upon  iudividuals,  and  en- 
trust Magistrates  with  a  most  tremendous 
authority.  It  is  for  your  Lordships  to  de- 
cide, whether  the  conviction  itself  without 
proof  of  any  previous  proceeding,  is  suffi- 
cient of  itself.  I  conceive  that  has  not 
been  decided,  and  at  present  I  submit  that 
it  would  be  contrary  to  principle  to  make 
such  a  resumption  in  favour  of  Magis- 
trates. Why  should  it  not  have  been  done 
in  the  case  of  visitors?  Why  should  it 
not  have  been  done  in  Dr.  Oaskin's  cote  t 
Why  should  it  not  have  been  done  in  the 
case  of  a  foreign  judgment,  or  a  colonial 
judgment?  Oman  v.  Stewart  is  another 
au^ority  to  the  same  effect.  That  was  an 
action  upon  a  judgment  of  the  Supreme 
Court  of  Judicature  in  Jamaica,  and  Lord 
Ellenborough  said — **  It  is  perfectly  clear 
upon  every  principle  of  justice,  that  you 
must  either  prove  that  the  party  was  sum- 
moned, or  at  least  that  he  was  once  on  the 
ishmd." 

Mr.  Justice  LittledaU. — I  do  not  think  it 
anieared  upon  the  judgment,  but  some- 
thing appeared  to  shew  he  hsul  not  been 
summoned. 

Mr,  Starkie. — ^Then  was  a  sort  of  sum- 
noDs  stated,  but  it  was  imperfect.  Now, 
in  all  those  cases  which  have  been  adjudi- 
cated upon  convictions  themselves,  the 
Courts  have  always  looked  very  narrowly 
to  see  that  the  party  appeared,  and  was 
before  the  Magistrate  at  the  time  of  the 
conviction,  and  had  an  opportunity  of 
making  his  defence.  In  The  King  v. 
/faff^er  (13),  the  conviction  was  quashed 
by  the  Court,  because  it  did  not  appear 
that  the  defendant  was  sumnoned,  or  had 
an  opportunity  to  answer  the  clwge  and 
defend  himself.  So,  if  a  summona  without 
an  appearance. 


Mr.  Justice  LUiledate. — ^Thst  it  s  cue 
of  quashing  a  conviction. 

Mr.  Starkie. — The  simple  qaeitioD  ii, 
whether  it  can  be  inferred  from  the  mere 
fact  of  the  conviction  itself,  unaided  by  ujr 
other  evidence,  that  all  the  prfcTiooi  pro. 
ceedings  were  regular.  If  your  Lordibij* 
are  prepared  to  come  to  that  dediioo,! 
admit  it  must  be  against  me ;  becaaie  it  ii 
the  tame  thing,  whether  it  is  friaifiai 
evidence  or  conclusive  evidence,  si  tec 
is  no  evidence  to  the  contrsry  on  die  other 
side. 

Mr.  Justice  Batfley. — If  the  CMTietiet 
is  quashed,  there  will  be  only  two-peoct 
damages,  unless  it  is  done  maliciouily  and 
without  reasonable  and  probable  c»if. 
and  you  are  to  have  a  verdict  mtboot 
costs  unless  you  make  that  out.  Upon  tbii 
subject.  Lord  Ellenborough  ob>erTed(l4\ 
that  the  act,  4S  Geo.  3.  c.  HI,  sppM 
only  to  casea  where  the  convtetioa  ii 
quashed; — where  the  conviction  it  «*. 
quashed,  you  have  no  occasion  for  the  a* 
tute,  because  the  convicticHi  protecH  yoo. 

Mr.  Starkie.— That  may  be  sn  argssM 
u^ed  on  the  other  side,  going  iato  the 
reasons  of  the  legislature  for  psiui^  ibt 
act ;  but,  in  actions  against  MsgiitntOi 
the  common  course  is  to  prove  the 
rity  of  the  proceedings ;  the  hsrdsbip  «*J 
be  very  great  if  it  is  not  so. 

Mr.  Justice  Bayley. — Let  me  pat  dis 
case: — here  is  an  infonnatiw, 
party  is  really  aummoned— you  wiU  m 
at  the  time  of  the  trial  if  the  putT 
serving  the  summons  dies,  becssK  ^ 
cannot  prove  Uie  summoos.  Suppouf 
the  party  not  to  appear  before  the  tw* 
trates,  and  upon  regular  evidence  ^  ■ 
was  summoned,  the  Magistrate  coouniM 
that  witness  dies,  the  Magistrate  is  !■* 
to  an  action. 

Mr.  Starlae.—Tyiikt  might  be  suppW 
with  very  little  difficulty— it  moit  « 
proved  on  oath ;  the  party  uiikei  osibw 
served  the  summons— bis  death  and  proof 
of  that  oath  would  be  reasonable  e»i(l»« 
to  shew  that  the  party  had  in  ^ 
aummoned ;  and  it  is  to  be  obMrfcdBaj 
the  action  against  the  Magistrste  isliwl" 
to  six  months.  . 

Mr.  /i««ice£i«WW».— youciiiiiot"W« 
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die  deposition  evidence  unless  there  are 
certain  requisites  complied  with,  required 
by  a  particular  act  of  parliament. 

Afr.  Starlae, — I  apprehend,  an  act  by  a 

SeriOD,  done  in  the  common  routine  of  his 
uty,  is  evidence. 
Mr,  Juttice  Baytey, — But  evidence  of  his 
ex  parf«  oath,  in  the  absence  of  the  opposite 
party,  is  not  evidence. 

Mr»  Starlae, — Perhaps  it  might  not  be 
evidence,  but  I  should  submit  that  it  would 
be  justice.  In  the  case  of  the  clerk  of  an 
attorney,  whose  business  it  was  to  serve, 
and  who  had  served  the  copy  of  a  bill — he 
died,  and  they  could  not  prove  it  otherwise 
than  by  a  memorandum  of  the  clerk,  and 
Lord  Ellenborough  held  it  admissible  evi- 
dence ;  to.  here,  the  party  who  serves  the 
summons  makes  a  memorandum  of  having 
served  it.  In  Massey  v.  Johmon,  an  action 
brought  against  a  Magistrate,  there  was  the 
regular  proof  of  the  information  laid  be- 
fore the  Magistrate,  the  conviction  and  the 
warrant ;  and  in  that  case  Mr.  Justice  Le 
Blanc  said,  that  the  objection  would  have 
assumed  a  very  different  shape  if  there 
had  been  no  information  upon  oath  of  any 
person.  The  objection  there  made  was, 
that  the  warrant  recited  a  false  fact — it 
recited  that  an  information  had  been  made 
upon  oath  by  T.  O.,  and  it  was  proved 
upon  the  trial  that  the  information  had  not 
been  made  by  him,  and  h  was  nltimatelj 
determined*  upon  consideration,  that  this 
recital,  which  was  the  only  point  of  diffi- 
culty in  the  case,  might  be  rejected  as 
surplusage. 

Mr.  Justice  Bayley. — In  Massey  v.  John' 
son  the  conviction  upon  the  face  of  it  pur- 
ported to  be  upon  the  oath  of  A.  B. ;  they 
called  A.  B.  to  prove  that  be  gave  no  in- 
formation ;  that  was  the  reason  why  evi- 
dence was  given  of  the  information;  upon 
the  second  trial  there  was  evidence  given, 
that  there  was  an  information,  not  by  A.  B. 
but  by  somebody  else,  and  therefore  it  was 
a  mistake  in  the  conviction. 

Mr.  Starkie.  —  In  Gray  v.  Cook  ton. 
Lord  Ellenborouffh  saya — '*  Even  befiire 
this  stetute  (43  (fco.  3.  c.  141.)  I  had  al- 
ways considered,  that  if  a  ccmviction  were 
prodneedatdie  trial  which  would  justify 
the  imprisonment,  that  was  sufficient." 
But  I  apprehend  that  Lord  Ellenborough 
in  that  case  was  saying,  it  was  sufficient  as 

SOFPL.  1830. 


to  the  facu;  that  you  could  not  controvert 
the  cirenmstances  that  constituted  the  of- 
fence: indeed,  it  could  not  apply  to  the 
information,  because  there  was  an  infor- 
mation proved.  The  only  question  raised 
was,  whether  the  facts  concerning  the  ap- 
prenticeship could  be  questioned.  It  was 
contended  that  the  Msgistrates  had  no  ju- 
risdiction over  the  aubject-matter,  because 
he  was  not  an  apprentice ;  and  evidence 
was  gone  into  there,  and  perhaps  impro- 
perly, because,  though  it  is  shewn  that  the 
Ma^strate  has  not  jurisdiction  over  the 
subject*  matter,  what  he  decides  roust  be 
finid  as  to  fact ;  if  that  was  not  the  case, 
the  ordinary  form  of  appeal  would  be  by 
means  of  an  action  of  trespass;  I  am  aware 
that  that  cannot  be  done ;  and  in  that  case, 
perhaps,  Uie  evidence  was  gone  into  im- 
properly. 

Mr.  Justice  Bayley. — Unnecessarily,  I 
think;  for  it  is  laid  down  by  the  Court,  that, 
provided  the  Magistrate  produces  the  con- 
viction, you  cannot  impeach  the  conviction 
by  shewing  that  it  was  not  drawn  up  until 
long  af^r  the  period  of  time,  the  convic- 
tion purports  that  it  took  place ;  and  you 
cannot  controvert  any  fact  it  states.  If 
you  cannot  controvert  any  fact  which  the 
conviction  states,  then,  if  this  conviction 
had  not  been  in  a  summary  way,  but  in 
what  1  call  the  common  law  form  of  draw- 
ing a  conviction,  it  would  have  been 
stated,  that  A.  B.  gave  information  of  such 
and  auch  facts,  and  that  the  defendant, 
upon  being  duly  summoned,  appeared; 
and,  if  you  are  not  at  liberty  to  controvert 
the  facts  which  the  conviction  states  when 
it  is  a  common  law  conviction,  shall  you  be 
at  liberty  to  controvert  the  facts  that  a 
common  law  conviction  would  have  stated 
where  the  statute  gives  you  a  summary 
form? 

Mr.  Stmr^, — Lord  Ellenborough,  in 
that  case,  was  speaking  of  the  facts  that 
constituted  the  offence  itself ;  and  if  the 
subject-matter  of  adjudication  has  been  the 
noD-performance  of  duty  by  the  appren- 
dee,  you  cannot  go  into  evidence  after  that 
to  diew  that  the  par^  was  not  an  appren- 
tice, and  was  improperly  convicted;  that 
would  be  going  into  the  merits  of  the  par- 
ticular case.  Lord  Ellenborough  said, 
they  could  not  be  laying  down  the  rule  to 
a  further  extent  than  that,  and  it  is  impoi- 
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aiUe  he  could  be  ^plying  it  to  a  case  of 
an  uncertain  extent.  All  that  I  apprehend 
was  decided  there,  was,  that  the  apprentice 
could  not  avoid  the  indentures,  which  must 
there  have  been  voidable,  by  a  tortious 
act ;  I  am  willing  to  admit  that  in  that  case 
it  was  wrong,  that  it  was  contrary  to  de- 
cided cases  and  the  established  rule  of  law, 
to  go  into  evidence  at  all,  to  shew  whether 
the  party  was  an  apprentice  or  not  an  ap- 
prentice. BritUun  v.  Kitinaird{lS)  will, 
probably,  be  cited  on  the  other  side  to 
shew,  that  the  convictitm  in  a  summary 
form  is  of  itself  sufficient  to  constitute  the 
Ma^trate's  defence.  That  was  an  action 
for  seizing  and  detahiing  a  vessel  and  four 
hundred  pounds  of  gunpowder;  the  Teasel, 
which  was  decked,  and  of  the  burthen  of 
thirteen  tons,  was  seized  by  the  defendants 
as  Magistrates,  under  the  Bum-boat  Act. 
The  plaintiff*  was  about  to  offer  evidence, 
that  the  vessel  was  not  a  boat  within  the 
meaning  of  the  act,  when  it  was  objected 
by  the  counael  for  the  defendants,  that  the 
ctKLTiction  was  the  only  admissible  evi- 
dence of  what  the  Magistrates  had  deter- 
minedt  and  was  conclusive  as  to  the  subject- 
matter  of  that  determination.  To  that 
extent  I  am  perfectly  disposed  to  admit,  it 
could  not  m  controverted.  The  Chief 
Justice  coinciding  in  that  opinion,  the  con- 
viction was  put  in,  and  appeared  to  be  a 
conviction  under  the  statute  of  i  Geo.  S. 
c.  28,  for  that  the  pluntiff  unlawfully  had 
in  his  posscsaicm  in  a  certain  boat  in  the 
river  Thames,  certain  stores,  to  wit,  three 
hundred  and  R(ty  pounds  weight  of  gun- 
powder and  fif^-eigbt  pounds  weight  of 
ball-cartridges,  which  had  then  lately  been 
unlawfully  procured  from  and  out  of  a  ship 
or  vessel  in  the  said  river  Thames ;  the 
Judge  directed  a  nonsuit,  reserving  the 
point.  And,  afterwards,  on  the  argument, 
the  question  was,  whether,  it  was  conclusive 
or  not  as  to  the  subject-matter,  whether 
they  could  be  allowed  to  go  into  evidence 
to  shew,  that  the  vessel  unler  the  circum- 
stances had  not  been  ibrfoited  trader  the 
Lord  Chief  Justice  Dallaa  saya-^ 
"  The  general  principle  applicable  to  cases 
of  this  description  is  perfectly  clear ;  it  is 
established  by  all  the  ancient,  and  reoog- 
luied  by  all  die  modem  decisions;  anil 
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the  principle  u,  that  a  eonvictioD  by  a 
Magistrate,  who  has  jurisdictini  over  the 
subject-matter,  is,  if  no  defects  appear  on 

the  face  of  it,  conclusive  evidence  of  the 
facts  stated  in  it.  Such  being  the  prindple, 
what  are  the  facts  of  the  present  case  ?  If 
the  subject-matter  in  the  present  case  were 
a  boat,  it  is  agreed  that  the  boat  would  be 
forfeited ;  and  the  conviction  stated  it  to  be 
a  boat.  But,  it  is  said,  that,  in  order  to 
give  the  Magistrate  jurisdiction,  the  snb« 
ject-matter  of  his  conviction  roust  be  a 
boat."  (They  attempted  to  go  into  evi- 
dence to  shew  he  had  no  jurisdiction  under 
the  circumstances  upon  the  meriu  of  the 
case,  if  I  may  so  express  myself.)  **  And 
that  it  is  competent  to  the  party  to  impeach 
the  conviction  by  shewing  that  this  was 
ootaboat.  I  agree  that  if  he  had  not  juris- 
diction, the  conviction  signifies  nothii^. 
Had  he  then  jurisdiction  in  this  case?" 
His  Lordship  goes  into  the  facts  of  tlie 
case  to  shew  diat  he  had  jurisdiction  to 
decide  whether  it  was  a  boat  or  not,  and 
upon  the  fact  being  found,  it  could  not  be 
controverted;  so  I  say  here,  that  aa  to  the 
fact  of  the  party  having  used  a  gun  vritb- 
out  a  certificate,  it  could  not  be  disputed 
that  the  conviction  was  conclusive  as  to 
the  fact,  if  he  had  been  brought  before  turn, 
and  had  an  opportunity  of  making  a  de- 
fence. The  distinction  is  quite  dear  be- 
tween the  circumstances  preparatory  to  the 
adjudication  that  give  the  Magistrate  seisin 
of  the  cause  (if  I  may  use  the  expressioo), 
and  what  takes  place  when  the  c<mTictioa 
is  before  htm,  and  the  particalar  facts 
charged  in  the  information ;  and,  whether 
the  party  has  been  guilty  or  not,  I  never 
meant  to  contend  for  a  moment,  that  the 
conviction  is  not  perfectly  conclusive  as  to 
all  those  facts.  But  I  cite  this  case  to 
shew  diat  it  is  not  an  authority  for  more 
than  I  taa  disposed  to  admit — that  yon 
cannot  go  into  evidence  affecting  the 
right.  The  case  of  Stricktamd  v.  f^mrd 
(16)  was  founded  entirely  upon  die  cm- 
elosiveneur  of  the  coavietiim  aa  lo  the 
fitcta. 

I  hare  alrea^  cited  HiU  Baltmm, 
which  was  a  conviction  under  the  game 
laws,  wherein  the  information  tuuat  have 
beoi  stated*  and  the  snmmona  stated,  aad 

(16)  7  Tsm  lUp.  «Si,  63S.  ia  BotM. 
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the  evidence  itated ;  and  yet  the  Court  held, 
it  was  incumbent  upon  the  Magistrate  to 
justify  himself  by  proving  that  all  the  steps 
were  regular — that  he  must  prove  the 
informatitm  and  summons,  and  regularity 
throughout,  that  is,  except  as  to  the  fkct 
adjudicated  upon,  because  that  can  never 
be  brought  into  controversy.  I  have  that 
decision  in  my  &voart  and  I  am  not  aware 
that  diere  ia  any  against  roe ;  because,  in  die 
easet  dial  will  be  cited  on  the  oUier  side* 
it  will  not  be  enough  to  shew  that  in  a 
particular  ease  the  o^ecUon  was  not  taken, 
for  it  might  not  be  necessary  to  report 
that  part  of  the  case,  or  it  might  have  been 
agreed  upon  between  the  parties,  that  they 
would  not  state  the  objection  upon  the 
report ;  and  it  appears  to  be  clear,  by  the 
language  of  the  cases,  particularly  in  Brit' 
tain  T.  Kinnt^d,  that  the  decision  was 
founded  upon  the  point,  that  the  party  was 
precluded  from  going  into  the  circumstances 
and  merits  of  the  particular  case — (thus.that 
where  the  Magistrate  had  decided  that  the 
boat  was  a  boat  of  a  particular  description, 
the  party  was  precluded  from  going  into 
evidence  to  ahew  it  was  a  boat  of  a  dinferent 
deicrrotion).  I  agree  Uiat  it  must  be  ad- 
mitted upon  the  face  of  it,  if  the  Court  al- 
low it  to  be  a  proper  conviction,  by  which 
the  party  ought  to  be  bound  at  all,  that  it 
would  bind  him  as  to  the  merits. 

I  submitt  in  the  next  place,  that  the  con- 
viction itself  is  an  erroneous  one ;  that  upon 
the  face  of  the  conviction  itself,  it  appears 
that  the  Magistrate  had  no  jurisdiction  to 
commit.  By  the  sutute,  3Z  Qeo.  3.  c.  98. 
s.  13,  jurisdiction  is  givento  any  two  com- 
missioners for  executing  the  office,  and  it 
ia  also  given  to  a  single  Justice,  if  he  be  also 
a  commissioner  for  the  district : — **  It  shall 
be  lawAil  for  any  two  commisaionem  for 
execttting  this  act,  or  for  any  one  Justice 
of  the  Peace  of  the  county,  riding,  or  divi- 
sion, &c.,  or  for  any  city,  borough,  liberty, 
or  place,  wherein  any  offence  or  offences 
mentioned  or  described  in  this  schedule, 
shall  be  committed,  such  Justice  being 
also  a  commissioner  for  executing  this  act; 
and  he  and  they  is  and  are  hereby  re- 
quired, upon  information  or  complaint  to 
him  or  them  made,  of  any  such  offence  or 
offences  committed  within  the  district  where 
he  or  they  shall  act  as  such  commissioner 
or  comniissionwa,  within  three  calendar 


months." — Therefore,  if  the  defendant  can 
justify  in  this^  case,  it  must  be  upon  the 
ground  of  being  a  Justice  of  the  Peace 
(which  I  admit  he  is),  and  also  being  a 
commissioner  for  the  district  within  which 
the  offence  was  committed — this  I  appre- 
hend it  appears,  upon  the  face  of  the  con- 
viction, he  was  not. 

Mr.  Justice  Bayley — It  does  not  appear 
either  way,  whether  he  is  or  not;  yon 
might  have  applied  to  quash  it,  and  then 
the  43  Geo.  3.  gives  the  Magistrate  pro- 
tection ;  but  that  which  is  a  proper  ground 
to  quash  it,  is  not  a  proper  ground  to  be 
taken  in  an  action  of  trespass. 

Mr.  Starkie. — ^The  conviction  would  be 
bad,  unless  that  appeared  upon  the  fece 
of  it. 

Mr.  Justice  Bayley. — It  would  be  good 
till  quashed. 

Jtfr.  Starkie, — But  bad  upon  the  (kce 

of  it. 

Mr.  Justice  Baytey. — I  should  conoeive 
not;  because,  although  (he  Magistrate  does 
not  shew  affirmatively  that  he  has  juris- 
diction upon  the  lace  of  the  conviction 
itself  in  consequence  of  which  the  convic- 
tion ia  liaUe  to  be  quaabed,  he  may  have 
jnriadietion. 

Mr.  Starkie. — Then,  I  apprehend,  that 
if  he  had  stated  that  he  was  a  Magistrate 
or  Commissioner  for  Yorkshire,  it  would 
have  been  sufficient,  because  he  may  have 
jurisdiction  for  Iiancashire  notwithstand- 
ing ;  I  apprehend  '  that  it  is  necessary, 
especially  where  other  persons  are  to  act 
upon  it ;  and  parties  are  to  take  notice  at 
their  peril  

Mr.  Justice  Baytey, — It  is  liable  to  be 
quashed,  no  doubt. 

Mr.  Jtatiee  Parke. — ^You  are  aware  that 
tiie  Conmussioners  of  the  Assessed  Taxes 
are  persons  appointed  nominatim.  By  the 
Iiand  Tax  Act,  I  believe  they  are  appointed 
for  the  mhdie  coun^. 

Mr,  Serjeant  Cross. — ^Thts  gentleman  ia 
actually  so  appointed  by  the  1  &  t  Geo.  4. 
c.  1 23.  He  is  appointed  by  name  for  the 
whole  coun^  of  Lancaster. 

Mr.  Justice  Parke.—The  Court  must 
take  notice  of  that ;  and  they,  therefore, 
know  that  Mr.  Clarke  was  a  commissioner 
for  the  whole  county  of  Lancaster,  and 
therefore  must  be  a  commissioner  for  a 
place  in  that  county. 
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Mr.  SItorAw.— Supposioft  it  to  he  so,  stiU, 
I  submit  other  persons  are  to  act  upon 
this  conviction ;  other  penona  are  to  take 

notice  of  it  at  their  peril. 

Mr,  Jutiioe  Parke. — They  are  presumed 
to  know  the  law,  and  to  be  acquainted  with 
the  acts  of  parliament;  they  must  take  the 
conviction  and  the  act  together. 

Mr,  Starkie.  —  And  to  know  several 
thousand  names  : — I  am  not  prepared  to 
dispute  that;  1  submit  this  conviction  is 
illegal,  because,  be  he  a  commissioner  ori- 
ginally appointed  for  the  county,  I  say  it 
is  clear,  from  the  words  of  this  statute,  that 
tbe^  do  not  mean  to  give  this  particular 
jurisdiction.  He  may  be  a  commisaioner 
generally  for  die  county  for  the  purposes 
of  carrying  a  particular  act  into  execution, 
but  I  apprehend  that  will  not  give  him 
authority  under  this  particular  statute ;  and 
I  will  call  your  Lordships'  attention  to  the 
way  in  which  this  statute  is  worded,  be- 
cause jurisdiction  is  only  given  to  a  Magis- 
trate, being  a  commissioner,  as  to  offences 
within  the  jurisdiction  for  which  be  acts. 
He  may  be  a  commissioner  appointed  ge* 
nerally  for  the  whole  county,  but  we  kiraw 
are  distributed  into  different  districts ; 
I  apprehend  the  intention  of  the  legis- 
lature was»  in  givmg jurisdiction  over  t^se 
particular  ofiimces,  to  give  it  to  those  eom- 
raissionera  within  die  particnlar  district  in 
which  they  act. 

Mr.  Ju$tiee  BajfUy, — ^Tbere  is,  in  this 
case,  evidence  that  the  place  was  within 
the  district  for  which  this  Magistrate  acted 
and  was  a  commissioner. 

Mr.  Starkie. — I  am  speaking  of  the  con- 
viction itself,  it  does  not  appear  upon  the 
face  of  it. 

Mr.  JugHce  Bayley. — Then,  under  the 
43  Geo.  5,  you  might  have  quashed  the 
conviction  upon  that  ground ;  if  you  had 
quashed  it  and  had  brought  an  action,  yon 
would  have  been  under  the  necessity  of 
proving  actual  malice,  and  if  the  defendant 
in  that  case  could  have  proved  that  the  fact 
ncisted,  he  vrould  have  been  entitled  to  a 
verdict.  You  prevented  that  by  taking 
the  objection  in  this  form.  Does  not  that 
ahew  that  quashing  it  is  the  proper  mode  ? 

Mr.  Starkie — If  the  conviction  is  bad, 
the  Magistrate  cannot  justify  under  it. 

Mr.  Justice  Bayley.— I  should  like  to 
hear  cases  upon  that. 


Mr,  Starlae,~~ThKn  are  a  mimber  of 
eases  to  ahew  that  a  convieticm  is  vwd, 
if  it  doea  not  shew  that  the  oflKace  mi 
committed  in  the  jurisdiction.  In  Tk 
King  V.  HaMell{\7),  the  plsce  was  dm sU 
leg«l;  the  offence  was  stated,  bat  tboe 
was  no  ^ce. 

Mr.  Justice  Bayley. — No  doubt  the  god- 
viction  upon  this  defect  might  be  qua^Md; 
but  the  question  is,  wliether  that  is  DOt 
the  proper  course  to  adopt  to  get  rid 
of  it. 

Mr.  Starkie. — I  have  always  UDderHood 
that  a  convieticm  would  not  be  a  defence 
to  a  Magistrate,  if  the  conviction  wn  M 
legal  upon  the  fiice  of  it. 

Mr.  Juttke  Bayley, — ^There  is  a  great 
deal  of  dififerenoe  between  a  oonvicnos 
illegal  upon  the  face  of  it,  and  a  cmmctias 
that  is  doubtful  upon  the  face  of  it,  whe- 
ther it  be  legal  or  not ;  it  may  be  1^  or 
may  not ;  the  ill^ality  of  it  may  or  may  sol 
be  apparent  in  the  facts  set  out. 

Mr.  Starkie. — Any  Magistrate  that  bai 
a  limited  jurisdiction  is  bound  to  shew  that 
it  is  an  offence  over  which  hehaajurii- 
diction. 

Mr.  Justice  Bayley.— \t  he  does  bm, 
you  quash  the  conviction. 

Mr.  Justice  ftwAe.— What  objectioB  ii 
there  upon  the  face  of  thisconvictioDf— Ae 
act  gives  the  power  to  a  Justice  for  the 
county,  being  also  a  commisaioiKr  fwex* 
ecuting  the  act.  It  says  nothing  Assk 
division  of  the  county,  or  any  psrtiodii 
district,  if  he  is  a  commissioner  for  eu* 
cuting  the  act ;  it  appears  by  the  I*>i 
Tax  Act,  he  is  a  commissioner  for  execot- 
ing  that  act  in  the  county.  WouldwAtha 
conviction  have  been  sufficient  if  it  » 
stated  he  was  a  Justice  of  the  Peace  ^ 
the  county  of  Lancaster  ?— and  you  mqf 
import  a  knowledge  of  the  fact  of  ^ 
htmg  a  commissioner  from  the  act  It 
does  noteay^commisaioners  foraparticalai 
district. 

Mr.  Starkk.—\  see  how  your  Lordabip 
puts  it— that,  it  being  alleged  he  wu  a  Ju^ 
gistrate,  you  are  to  impmt  the  act,  vua 
says  he  was  a  commissioner  for  the  wb(w 
county.  My  answer  to  that  would  be  th* 
that  the  statute  did  not  mean-^kiig 
the  particnlar  terms  of  the  act,  althoogk  a 

(tr)  13  EMt,  139. 
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Juitiee  of  the  Peace  is  a  eonnisaioiier  for 

the  whole  county,  it  did  not  mean — to  give 
him  jurisdiction  for  an  offence  of  this  kind 
co-extensive  with  the  countTt  but  only 
with  respect  to  the  dirision  for  which  he 
acted. 

Mr.  Ju$tice  Parke. — That  does  not  fol* 
low  from  the  words  of  the  act ;  the  wor'ds 
are — "  That  it  shall  be  lawfol  for  any  two 
eommiasionen  for  executing  this  act,  or 
for  any  one  Justice  of  the  Peace  of  the 
county,  riding,  or  division" — (there  is  no 
riding  or  division  here), — "  or  the  shire  or 
stewartry,  or  for  any  city,  borough,  liberty 
or  place,  wherein  any  offence  or  offences, 
mentioned  or  described  in  this  aehedule, 
shall  be  committed,  such  Justice  being  also 
a  coramissioner  for  executing  this  act" — 
It  does  not  say  a  commissioner  for  any 
particular  division  or  district,  bor  is  there 
any  distinction  in  point  of  law  between 
different  parts  of  the  county — he  is  a  com- 
missioner for  the  whole  county. 

Mr.  Starkie. — The  statute  itself  speaks 
of  an  offence  committed  within  the  district: 
**  he  and  they  is  and  are  hereby  required, 
upon  information  or  complaint  to  him  or 
them  made  of  any  such  onence  or  o£fencet 
committed  wi^in  the  district  where  he  or 
they  shall  act"—. 

Mr*  Ju^ee  Parit.— In  point  of  law,  If 
he  is  a  commissioner  at  all,  he  most  be  a 
commissioner  for  the  whole  coun^ ;  I  am 
not  aware  that  the  act  made  any  distinction 
in  the  districts. 

Mr.  Starkit. — Some  of  those  acts  direct 
that  they  may  be  commissioners  for  the 
whole  county,  but  that  they  shall  distribute 
themselves  into  different  districts  ;  there 
are  other  clauses  saying,  tliat  they  shall 
distribute  themselves  into  different  dis- 
tricts, but  that  they  shall  not  be  restrained 
from  acting  in  the  whole. 

Mr.  y«f(iee  Parke.— Then  Iw  is  a  com- 
missioner over  the  whole  coonty,  and  he 
has  jurisdiction  over  the  whole  county. 

JIfr.  Starkie. — For  certain  purposes  cer- 
tainly. I  will  only  call  your  liordships'  at- 
tention to  the  terms  of  the  act :  the  words 
are, "  upon  information  or  complaint  to  him 
or  them  made  of  -any  such  offence  or 
offences  committed  within  the  district  where 
he  or  they  shall  act" — ,  I  would  only  submit, 
that,  if  it  had  been  intended  to  give  jurisdic- 
tion over  the  whole  county  for  which  they 


are  apptunted  commisaioBers,  tlie  terms  of 

the  act  would  have  been  different  here ; 
you  would  draw  the  conclusion  that  be 
was  acting  for  a  particular  division ;  the 
cmvietion  says,  acting  for  the  diviaiou  of 
Prescot,  in  the  county  of  Lancaster. 

Mr,  Juetke  Litlledak.—The  I  &  S  Geo. 
4,  instead  of  giving  them  a  general  juris- 
diction, might  have  given  them  a  limited 
jmisdictim.  1  do  not  think  you  can  infer 
anything  from  that. 

Mr.  Slarkie,'~Thcn  you  would  infor 
from  bis  own  act,  that  it  might  he  for  a 
portion  only  that  he  was  amxHnted;  he 
describes  himself  as  being  of  that  ^ti- 
cular  district;  and  again,  in  the  form  whidi 
is  subsidiary  to  the  argument  I  am  using, 
it  does  not  give  him  the  jurisdiction  gene- 
rally, but  only  in  the  district  for  which  he 
acts.  There  is  a  summary  form  of  con- 
viction annexed,  and  the  conclusion  of  that 
form  is, "  Given  under  the  hands  and  seals, 
or  hand  and  seal  of  ,  being  commis- 
sioners acting  in  the  execution  of  the  acta 
relating  to  assessed  taxes  for  the  district 

of  ,  or  being  a  Justice  of  the  Peace 

for   ,  and  a  commissioner  acting  in 

execution  of  the  acts  relating  to  assessed 

taxes  for  the  district  of  ".  From 

that  again,  it  appears  to  me  that  the 
actii^  of  the  commissitmer  is  restricted  to 
the  very  district  allotted  to  him.  No  evi- 
dence is  offered  to  shew  that  he  acted  for 
any  other  district  than  Prescot,  and  as 
against  a  Magistrate  himself,  I  apprehend 
the  description  he  gives  of  himself  

Mr.  Justice  Parke. — What  is  the  clause 
that  gives  them  the  power  to  distribnte 
themselves  i 

Mr.SetyeatU  Crote. — It  is  contained  in  the 
4Geo.  S.  c.  S.  s.  7,  in  these  words — "That 
tlie  commissioners,  if  they  see  cause,  shall 
subdivide  and  distribute  themselves  into 
less  numbers,  so,  as  three  or  more  of  the 
said  commissioners  may  be  appointed  for 
the  aervice  of  each  hundred,  &e.,  ward,  or 
other  division,  as  may  best  conduce  to  the 
carrying  on  his  Majesty's  service ;  never- 
theless, not  thereby  to  restrain  the  said 
commissioners,  or  any  of  them,  from  acting 
as  commissioners  in  any  other  part  of  the 
county  or  place  for  which  they  are  ap- 
pointed." 

Mr.  Staride.  —  Then,  it  appears,  al- 
tliough  the  appointment  may  be  for  the 
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county,  and  ii,  as  concerns  this  gentleman^ 
for  the  county,  there  is  a  provision'  that 
they  shall  distribute  themselves  into  par- 
ticular districts ;  and  therefore  it  conies  to 
the  question  under  this  act.  whether  the 
words  "  district  for  which  they  shall  act," 
do  not  mean  the  district  for  which  they 
•hall  act  under  that  distribution.  It  is  very 
singular  that  those  words  should  be  used, 
"  the  district  for  which  he  shall  act,"  if  he 
had  jurisdiction  over  the  whole  county ; 
the  language  is  not  confined  to  the  statute 
itself*  but  also  ap^iei  to  the  form  of  con- 
viction, which  is,  "Given  under  ny  hand  as 
Justice  of  the  Peace  for"  so  and  so,  **  and 
cominissioner  acting  in  execution  of  the  act 
relating  to  assessed  taxes  for  the  district 
of  (Prescot)."  But,  even  snpposii^  that, 
notwithstanding  the  words  of  this  statute, 
he  had  jurisdiction  over  every  district,  I 
apprehend  he  ought  to  have  been  so  de- 
•cribed;  for  this  conviction  is  that  which 
other  persons  as  well  as  the  Magistrate 
have  to  act  upon ;  and  T  apprehend  it  is  a 
clear  principle  of  law,  that  where  an  au- 
thority is  given  that,  is  acted  upon  by  Ma- 
gistrates or  officers,  they  ought  to  shew 
upon  the  face  of  their  proceedings,  that 
they  do  apt  within  the  powers  that  are 
given  them.  The  general  principle  is  laid 
down  by  LordEllenborongh  in  The  King  v. 
Austrey  (18) — "It  is  also  a  general  prin- 
ciple of  law,  wherever  a  power  is  given  to 
particular  persons  to  do  a  written  act  in  a 
particular  manner,  or  under  certain  parti- 
cular circumstances,  whether  it  be  to  parish 
officers  or  Magistrates  (as,  to  grant  certifi- 
cates under  whidi,  if  duly  executed,  other 
persons,  especially  public  officers,  arft 
bound  to  act,  or  to  grant  warrants,  or  to 
make  orders),  that  dieir  authority  mast 
appear  upon  the  instrument  itself.  It 
must  thereby  appear,  that  they  are  the  per- 
sons authorised,  and  that  the  certificate, 
warrant,  or  order,  waa  made  in  die  manner 
and  under  the  circumstances  required; 
otherwise  the  certificate,  warrant,  or  order, 
is  not  obligatory,  but  void." 

JIfr.  Juttice  Baylej/. — How  did  that  come 
before  the  Court? 

Mr.  Starkie. — I  do  not  cite  it  for  an  au- 
thority upon  the  main  point.  The  question 
was,  whether  a  certificate  signed  by  two 

08)FhBlipiMoaEfid.4€9. 


ehorchwardent  and  one  overseer,  bearing 
only  two  seals,  was  sufflcimt ;  (  appre- 
hend that  would  apply  strongly  to  cases  of 
convictions.  There  is  great  inconvenience 
attending  the  not  shewing  what  the  juris- 
diction is  upon  the  face  of  a  conviction  of 
this  kind,  whereas  very  little  trouble  and 
very  little  attention  would  avoid  all  diffi- 
culty upon  the  subject.  Ifit  had  been  stated 
that  this  place  was  within  the  division  of 
Prescot,  It  would  have  avoided  all  the  di^ 
ficulty ;  while  on  the  other  hand  great  dif> 
ficulty  would  arise  from  allowing  this 
laxity,  because  then  all  perscma  who  are 
to  act  upon  this  authori^,  and  are  bound 
by  it,  might  be  involved  in  difflcnlties  io 
consequence, 

Mr.  Justice  Parke. — The  form  of  con- 
viction given  by  the  act,  does  not  appear 
to  require  that  the  offence  shall  be  stated 
to  have  been  committed  in  the  districL 

"  Be  it  remembered,  that  on  the   

day  of        ,  in  the  year  of  oar  Lord 

,  at   ,  in  the   of  it 

does  not  require  it  to  be  filled  up  with 
the  word  *  district'  Then,  at  the  end,  it 
says, "  b«ing  commiineDen  acting  in  exe- 
cution of  the  acta  relating  to  assessed  taxes 
for  the  district  of  . 

Mr.  Ju^ee  Bayley. — Here  tbey  have 
followed  the  language  of  the  form  in  all 
parti<!u]ar8. 

Mr.  Starkie. — Except  with  respect  to 
the  blank  "  Here  state  the  ofienoe  ;**  they 
ought  to  have  shewn  that  it  was  an  offence 
within  the  local  limits.  That  was  the  ab- 
jection in  The  King  y.  Heaell. 

Mr.  Justice  Parke.  —  In  the  part  de^ 
scribing  the  locality,  the  form  does  not  in- 
troduce the  word  "  district." 

Mr,  Starkie. — No,  my  4<ord,  it  does 
not ;  it  merely  says  '*  here  state  die  o^ 
fence,"  not  the  place  where  it  waa  commit- 
ted ;  and  I  believe  it  ma  the  sane  ia 
TJuKtngy.HaM 

Mr.  Juttke  Bayley.^The  case  of  TKr 
King  V.  Hatell  was  an  application  to  quash 
die  conviction ;  and  the  ground  of  the  ob- 
jection was,  that  it  was  not  stated  upon  the 
face  of  the  conviction  itself,  that  the  ofowe 
of  which  the  ^ty  was  found  guilty,  wa« 
an  offence  committed  in  the  coonty.  That 
was  by  a  Magistrate  of  the  county  of 
Surrey;  and  in  the  county  of  Surrey  be 
committed  the  deftndant  for  refiiuag  t» 
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work,  without  stating  in  wluu  place  the  re- 
fusal took  place. 

Mr.  Starkie. — It  did  not  appear  apon 
the  face  of  the  conviction,  that  the  offence 
was  committed  within  the  jurisdiction  of 
the  Magistrate. 

Mr.Ju§tkeBa]fl«if. — Therefore  the  Court 
quashed  it. 

Mr.  Starkie.— The  Court  quashed  i( 
because  it  was  a  void  conviction  from  want 
of  shewing  jurisdiction. 

Afr.  Justice  Bayley, — They  did  not  quash 
it  because  it  was  a  void  conviction,  they 
quashed  it  because  it  did  not  state  the  facts 
that  a  conviction  ought  to  state. 

Mr.  Stafkie. — In  all  the  cases  I  have 
■een,  where  Magistrates  have  been  de- 
fended, it  was  said,  a  conviction  good 
upon  the  face  of  it  is  a  conviction  upon 
which  a  Magistrate  may  defend  himself ; 
but  it  must  be  good  upon  the  face  of  it : 
here,  I  submit,  it  is  not  good  upon  the  face 
of  it. 

Also  I  would  cite  the  eases  of  The  King 
T.  Edwards  (19),  and  The  King  v.  Chand- 
ler (20).  The  ease  of  The  King  v.  Ed- 
wards was  upon  a  conviction  upon  the 
5  Geo.  S.  c.  14.  s.  S.  for  taking  fish  in  a 
private  stream ;  the  Justices  were  described 
of  the  county  of  Warwick,  in  which  the 
conviction  was  made,  '*  for  fishing  without 
the  consent  of  the  owner,  in  part  of  a  cer- 
tain stream  which  runneth  between  Brora* 
ford  Forge  tn  the  parish  of  Aston  in  the 
county  of  Warwick,  and  Castle  Bromwich 
in  the  said  parish  of  Aston  in  the  said 
county  of  Warwick."  The  conviction  was 
quashed,  because  it  did  not  appear  that  the 
intermediate  course  of  the  stream  between 
the  two  lerminit  in  which  the  offence  was 
alleged  to  be  committed,  was  in  the  county 
of  Warwick,  but  only  between  two  places 
situated  in  the  county;  the  Court  said, 
the^  could  not  presume  the  place  itself  to 
be  in  the  jurisdiction  of  the  Magistrates ;  it 
nuut  expressly  appear ;  but,  "  it  did  not 
appear  that  the  intermediate  course  of  the 
etream  between  the  two  termiai  in  which 
Ahe  offence  was  allesed  to  be  committed, 
.vraa  in  the  county  of  Warwick."  The  case 
of  The  Kiag  v.  Chandler  was  a  eonvieUon 
\j  two  Justices  of  the  Peace  for  Middle- 
sex, in  one  mitigated  penalty  of  lOOJL  for 

(19)  1  EMt.S7e. 


having  in  his  custody  and  possession  a  pri- 
vate still,  contrary  to  the  statute  19  Geo.  3. 
c.  £0.  Thereupon  the  Justices  proceeded 
to  examine  the  matters  of  the  information, 
and  set  out  the  evidence, — that  the  witness 
went  to  the  house  of  the  defendant  at  Ed- 
monton, in  the  coimty  of  Middlesex,  to 
search  the  same  by  virtue  of  a  Magistrate's 
warrant— that  he  found  under  a  pig-sty  in 
the  garden  of  the  said  hoiue  a  private  still. 
Lord  Ellenborough  said — "  It  does  not 
follow  that  the  garden  is  in  the  county  of 
Middlesex  because  the  house  is  stated  to 
be  there;  the  house  may  be  in  one  coonty 
and  the  garden  in  another.  It  does  not 
therefore  appear  that  the  offence  was  com- 
mitted within  the  jurisdiction  of  the  con- 
victing Magistrates."  That  came  before 
the  Court  upon  an  application  to  quash  ; 
but  I  submit  that  in  these  cases  they  are 
quashed,  because  they  are  void  for  want 
of  shewing  the  jurisdicdon;  and  it  is  pre- 
cisely the  same  thing,  whether  it  comes 
before  the  Court  in  that  shape,  or  the  Ma- 
gistrate seeks  to  justify  himself  in  an  action 
of  trespass.  I  submit  it  is  the  more  neces- 
sary in  a  case  of  diis  kmd,  where  no  evi- 
dence is  shut  out. 

Mr.  Justice  Barley. — Why  did  you  not 
apply  to  the  Court  to  quash  ?  You  may 
always  bring  an  action  of  trespass. 

Mr.  Starkie. — That  I  cannot  answer. 
The  plaintiff  is  a  very  poor  man. 

Mr.  Jiutice  IMtkdaU,  —  Suppose  an 
habeat  corpus  had  been  applied  for,  to  bring 
this  man  up  upon  thia  warrant,  would  he 
have  been  entitled  to  his  discharge  7 

ilfr.  Slarkk.  —  I  conceive  he  wotdd. 
There  would  not  be  sufficient  to  detain 
him. 

In  the  next  place,  the  conviction  took 
place  on  the  11  th  of  May,  and  the  commit- 
ment was  not  until  the  1 2th  of  September. 
Now,  I  submit,  that  a  Magistrate  has  no 
authority  to  make  any  prospective  judg- 
ment of  this  kind,  or  to  delay  his  judg- 
ment, or  allow  it  to  be  banging  over  the 
head  of  a  party  till  he  chooses  to  commit, 
aceordiiw  to  circumstances.  It  was  sug- 
gested, that  it  was  because  it  was  the  be- 
ginning of  the  shooting  seaaon. 

Mr.  Justice  BavUif* — It  mi^ht  have  been 
beeanse  they  coiud  not  find  bim  before,  or 
for  the  sake  of  giving  him  time  to  pay  the 
fine. 
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Mr.  Justice  LittMale. — How  can  you 

frescribe  any  ItmitatioD  to  a  Magistrate? 
r  he  delays  improperly,  it  would  be  evi- 
dence against  him  upon  a  criminal  infor- 
mation ; — must  it  be  the  next  day  ? 

Mr.  Starkie. — If  this  may  be  done,  it 
may  be  done  ten  years  afterwards. 

Mr.  Justice  LUtkdale.  — ^Why  not,  in 
point  of  law  ? 

Mr.  Starkie. — I  think  it  may  be  col- 
lected from  this  statute,  that  it  should  be 
prompt  and  immediate  upon  the  return  of 
the  distress-warrant. 

Mr.  Juttice  BayUy. — The  statute  does 
not  provide  when  you  shall  issue  the  war- 
rant of  commitment. 

Mr.  Starkie, — I  think  it  may  be  col- 
lected, that  it  should  be  upon  the  default  of 
distress ;  and,  in  this  case,  it  appears  the 
conviction  took  place  upon  the  11  th  of 
May,  and  the  attempt  to  distrain  was 
made  immediately  after  the  conviction. 
I  do  not  mean  to  discuss  the  question, 
whether  cases  might  not,  by  possibility, 
happen,  where  Magistrates  might  be  justi- 
fied ;  it  is  sufficient  for  my  purpose  to  say, 
that  in  this,  such  a  necessity  did  not  ap- 
pear. Here  is  a  conviction  upon  the  11  th 
of  May,  and  the  Magistrate  issues  his  war- 
rant of  commitment  upon  the  12th  of  Sep- 
tember, the  distress-warrant  having  been 
returned  the  12th  or  ISth  of  May.  I 
submit,  this  would  be  attended  witli  enor- 
mous inconvenience,  and  that  a  very  im- 
proper use  might  be  made  of  it.  I  do  not 
mean  these  observations  to  apply  to  the 
Magistrate  upon  the  present  occasion :  I 
only  mean  to  say,  in  general,  great  incon- 
venience and  mischief  might  accrue  to  (he 
public,  if  Magistrates  might  so  act.  Now, 
only  conceive  the  case  of  a  prosecutor  who 
might  think  to  harass  a  poor  defendant, 
b^  first  taking  his  goods,  and  then  taking 
his  body ;  or,  if  he  haa  not  goods  at  the 
present  time*  the  prosecutor  might  wait 
till  he  had;  then  the  defendant  perhaps 
ia  an  industrious  man,  addiiu  a  little  to 
his  stock  perpetually,  and  in  the  course  itf 
a  few  years  he  might  have  enough  to  dis- 
train upon :  and,  is  a  Magutrate,  in  a  case 
of  that  kind,  to  have  recourse  to  a  distress 
after  waiting  that  length  of  time  ?  On  the 
other  hand,  a  Magistrate  may  say,  I  will 
exercise  my  authority — I  shall  have  a 
much  tighter  hold  of  him  in  respect  to 


Same  if  I  have  his  person  ;  if  I  issue  my 
istress-warrant  I  shall  have  his  goods, 
but  I  want  his  body ;  and,  perhaps  sufierii^ 
an  intermediate  period,  when  there  were 
goods,  to  elapse,  then,  when  there  are  no 
goods  to  be  had,  he  issues  his  warrant  of 
imprisonment.  I  say  the  l^slature  nerei 
meant  to  arm  Magistrates  with  an  autho- 
rity of  that  kind,  particularly  for  the  pur- 
poses  of  game.  Suppose  the  case  of  a 
poor  man,  who  has  set  a  snare,  or  nsed 
a  gun,  he  may  be  convicted  of  aeversl 
offences :  one  ibr  using  a  gun  without  a 
qualification,  another  for  taking  up  the 
bare,  and  another  accumulated  upcm  that, 
for  ahootii^  without  having  a  game^certi- 
ficate.  Upon  which  the  llagistrate  says, 
I  have  power  under  the  statute ;  it  ssys 
nothing  as  to  time  ;  I  therefore  adjudicate 
you  to  be  committed,  ibr  the  first  offence 
for  six  months,  from  the  1st  of  September 
this  year — for  the  second  offence,  from  the 
1st  of  September  next  year — and  for  the 
third  offence,  from  the  Istof  SepCemberia 
the  year  after.  I  am  glad  to  see  thmt  ytm 
Lordships  disapprove  of  that. 

Mr.  Juttice  Bayley. — I  do  not  see  tbst 
the  Magistrate  would  have  that  power. 

Mr.  Starkie, — I  submit  he  would  not, 
but  it  would  appear  from  this  commitment 
that  he  had. 

JIfr.  Juttice  Bayley.— 1(  the  Magistrate 
was  to  abuse  the  process,  be  wooU  be 
liable  to  a  criminal  information. 

Mr.  Starkie. — The  statute  is  very  ex- 
press— it  first  directs  the  course  the  Ma- 
gistrate shall  take.  He  is,  in  the  first  place, 
after  conviction,  to  issue  his  warrant,  aad 
if  there  are  no  goods,  he  is  to  commit; 
and  1  apprehend  that  is  quite  as  clear  as  if 
the  words  had  been,  *  and  i^r  tbe  eonvi^ 
tion  you  shall  issue  your  distreaa-w»- 
rant,  and,  having  ascertained  there  are  no 
goods,  you  shall  commit;'  and  if  that  fa*d 
been  expressly  aaid  by  the  l^shton,  k 
would  have  been  impoasible  to  ny  be  conM 
allow  the  judgment  to  be  napokled  ftr 
ibnr  monUn.  Lord  H^t  hm  said,  with 
respect  to  proceedings  of  thia  nature  (widl 
it  seems  strongly  to  sHtow  what  bis  ofmaa 
was  upon  the  subjectX  that  "tbe  proceed- 
ings upon  the  part  of  a  Magistrate  oagbt 
to  be  immediate  and jumnpt.'*  Tlda  is  » 
another  case  of  TheKiagw.  CkamdteriU), 
(tt)  lLordIUyB.581}S.e.ia^3r». 
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The  parbr  waa  brought  up  upon  a  habeas 
corpus,  which  recited  the  conviction.  '*  But 
the  warrantof commitment  only  recited,  that 
Chandler  waa  convicted,  &c.,  and  that,  be- 
eauw  he  did  not  pay  the  forfeiture,  the 
Juatice  issued  his  warrant  directed  to  all 
constables,  &c.,  to  require  them  to  levy 
the  forfeiture  by  distrets,  &e.,  and  that  the 
constable  had  made  return,  that  the  de- 
fendant had  no  goods,  these  are  therefore, 
&c.  And  per  Holt  and  Gould,  Justices, 
the  act  of  {Hirliament  is  not  pursued,  for  the 
return  of  the  constable  is  nothing  to  the 
purpose — indeed,  a  warrant  is  appointed  by 
the  statute  to  be  issoed  and  returned ;  but 
the  statute  does  not  say,  that,  upon  the  re- 
turn to  the  warrant,  that  he  has  not  suf- 
fident  distress,  he  shall  suffer  imprison- 
ment, &c. ;  but  that,  for  want  of  distress, 
he  shall  suflfer  imprisonment,  &e. ;  and 
therefore,  if  there  is  no  distrets,  nor  the 
pecuniary  penalty  paid,  the  remedy  fbr  that 
ceases,  and  the  ofihnder  ought  to  suffer 
another  pnnisfament,  uid  judgment  ought 
to  be  given  for  that,  and  there  ought  to  be 
more  than  a  bare  commitment.  Lord 
Holt  was  of  opinion,  that  there  ought  to  be 
a  legtl  adjudication  of  the  sentence  of  im- 
prisonment, which  there  certainly  is  not  in 
this  case.  "  If  the  party  was  present,  as 
he  was  in  this  case,  upon  the  conviction, 
the  Justice  ought  to  adjudge  that  be  should 
pay  the  money  as  the  act  appoints;  and 
then  he  ought  to  detain  him  for  two  days 
to  discover  if  be  hath  sufficient  distress." 
Therefore,  I  apprehend,  in  this  case,  if 
the  party  ever  was  before  the  Magistrate 
at  u,  which  it  is  very  probable  he  never 
was,  the  Magistrate  onj^t  to  have  de- 
tained him :  there  is  a  power  of  detm- 
tion  under  the  Deer^teaUng  Act,  it  is  ex- 
pressly given  under  that  act ;  but  diere  is 
no  audi  power  given  by  the  5  Geo.  4.  c.  18 ; 
this  ^ves  the  Magistrates  only  the  power  of 
detaming  till  they  ascertain  whether  he  has 
property  or  not ;  and  therefore,  it  was  the 
Magistrate's  duty  to  detain  him,  to  ascer- 
tain whether  there  was  a  sufficient  distress 
i»  not.  [In  the  caae  cited.  Lord  Holt  goes 
on  to  say,  if  he  ascertains  diere  was  not, 
"  then  he  ought  to  record  it,  and  givejodg- 
ment  that  he  shall  suffer  imprisonment, 
and  commit  him  ^vaently ;  but,  if  the 
party  WW  not  pmant,  then  be  oni^k  to  pro- 
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ceed  in  this  manner: — first,  he  ought  to 
issue  his  warrant  for  levying  the  money  by 
distress,  and  if  it  appear  to  him,  by  the  re- 
turn of  the  warrant,  that  there  is  not  suf- 
fident  distress,  then  he  ought  to  record  he 
hath  no  distress,  and  therefore  award  that 
he  shall  be  committed,  &c.,  and  upon  that 
issue  his  warrant.  But  a  man  ought  not  to 
continue  in  prison  upon  a  hare  recital  in  a 
warrant  without  any  adjudication."  That  is  a 
direct  adjudication  on  the  part  of  Lord  Chief 
Justice  Holt  and  Mr.  Justice  Gould,  that 
the  Magistrate  ought  to  exercise  his  power 
presently  to  detain  him  when  he  has  him ; 
and  when  he  finds  there  is  no  distress,  then 
to  commit ;  and  this  ts  the  first  time  I  ever 
heard  that  a  Magistrate  could  dismiss  a 
party,  and  take  him  up  i^n  at  any  time 
when  there  has  been  what  we  may  call  a 
discontinuance.  In  The  Queen  v,  tVifiUt(X\ 
liord  Holt  says,  "that,  upon  the  return 
of  want  of  distress,  the  Justice  of  Peace 
should  make  a  record  of  it,  and  pve  judg- 
ment for  the  corporal  punishment."  Theie- 
foie  it  ii  clear  that  the  judgment  ought  to 
be  given  immediately  upon  the  return  of 
the  distress-warrant,  and  ought  not  to  be 
held  in  abeyance. 

Mr.  Juttke  Bajfley. — Does  it  appear  here 
when  the  distress  warrant  was  returned  f 

Mr.  Starkie. — It  does,  upon  the  evidence, 
the  recital  in  the  warrant  is  nothing  at  all : 
I  apprehend  the  Magistrate  cannot  make 
his  own  warrant  evidence  for  himself.  Upon 
the  evidence,'it  appears  that  the  Magistrate 
issued  his  warrant;  that  was  correct,  no 
doubt,  but  I  say  he  ought  to  have  kept  the 
party  in  custody,  and  immediately  upon 
finding  there  were  no  goods,  he  ought  then 
to  have  made  an  adjudicadon,  because  thne 
eases  are  expressly  to  that  point,  that  some 
adjudication  ouriit  to  be  made. 

Mr.  JuUiee  Purhe. — Is  not  that  super- 
seded 1^  the  act,  that  only  requires  a  eon- 
victicm  in  a  certain  form  T 

Mr.  Starkie. — That  only  goes  to  the  con- 
viction ;  and  that  I  apprehend  to  be  a  suf- 
ficient adjudication  of  conviction.  But  that 
is  only  an  adjudication  of  the  conviction, 
and  nothing  subsequent  to  the  conviction. 
The  question  is,  whether  the  proceedii^ 
we  regular  subsequent  to  that. 

(H)  Lsid  RsysB.  1196. 
X 


Digitized  by 


164 


APPENDIX  TO  CASES  CONNECTED  WITH 


Mr.  Justice  Parke,  —  Does  it  appear 
whether  it  requires  any  other  record  ex- 
cept in  that  form  ? 

Mr.  Starkie. — Not  of  the  conviction. 

Mr.  Justice  Parke.-^Or  of  any  other  pro- 
ceeding? Is  there  a  form  given  by  the 
Deer-stealing  Act  7 

Mr,  Starkit* — I  am  nqt  lure.  1  think 
not. 

Mr,  Justice  Littledale.—'DiA  any  body 
now  alive  ever  bear  of  the  practice  you 
mention  t 

Mr.  Serjeant  Croit. — Convictions  used 
to  be  drawn  in  the  alternative. 

Mr.  Starkie. — It  is  stated,  in  Mr.  Bay- 
ley's  book,  and  nobody  is  more  conversant 
with  the  subject  than  he  is,  that  there  ov^t 
to  be  en  adjudication. 

Mr.  Justice  Liltledale, — There  never  is. 

Mr.  Starkie. — The  Judges,  in  the  cases  I 
have  cited,  were  of  opinion  there  ought  to  be. 

Afr.  Justice  Parke. — ^The  act  does  not 
require  it. 

Mr,  Starkie. — ^There  could  not  be  a  pro- 
spective adjudication.  Would  the  MagiM 
trate  be  justified  in  saying,  when  the  return 
waa  made  of  no  distress,  'I  direct  you  shall 
be  committed  the  1st  of  September  this 

J ear,  or  the  1st  of  September  next  year*? 
never  heard  of  sudt  a  case  happenii^, 
certainly.  I  know  it  is  the  practice  of  the 
Court  of  King's  Bench,  where  a  party  is 
convicted  of  several  misdemeanors,  to  direct 
a  prospective  judgment  as  to  one ;  if  there 
are  two  libels,  a  roan  may  be  imprisoned 
upon  the  first,  and  for  the  second  libel  a 
second  imprisonment,  to  commenoe  at  the 
^piration  of  the  6rst ;  and  there  is  a  spe- 
cific power  given  in  cases  of  felony  by 
the  late  statute  8  Geo.  4.  o.  S8.  s.  10, 
where  a  party  has  been  convieted  of  several 
offences,  that,  where  two  senteneaa  are  pro» 
nounced,  the  second  diall  commence  im- 
mediately upon  the  expiration  of  the  first  i 
— therefore,  1  apprelwnd,  in  a  case  of 
Uioay,  the  Manstrates  at  SeasMna  could 
not  legally  adjudicate  two  aenteaoee  im* 
prisonment,  one  of  whidi  was  not  to  aom^ 
inence  at  the  expiration  of  the  first;  still 
less  can  a  Magistrate  do  it  in  a  case  of  coo- 
viction. 

ilfr.  Justiot  Bajfiey. — la  the  case  of 
felony,  until  the  recent  alteration,  the  pri- 
soner pleaded  bu)  aMttaOB*  und  that  dis- 


ehai^d  him  from  all  de^^ble  afl^oes  i 
and  therefore  be  could  not  hava  two  poniib- 
ments  at  the  same  assises. 

Mr,  Starkie. — But  the  legislature  meant 
to  do  away  with  that  difficulty ;  it  says,  it 
shall  he  lawful  for  the  Court  (takii^  away 
that  bar)  to  say  the  seeend  acnteneo  AaU 
begin  to  operate  immediately  upon  dm  ter- 
mination of  the  first,  so  as  not  to  leave  any 
interval.  Then,  I  apprehend,  there  is  at 
any  rata  this  objection,  that,  if  a  Magistraio 
uldmately  ehomea  to  enfince  the  ooavi^ 
tion,  andi  in  defiiult  of  distress,  to  award 
imprisonment,  he  ought  to  ascertain  whether 
there  are  goods  that  may  be  dutrained  upon 
at  the  time  when  he  issues  his  warrant :  that  it 
is  not  suflfieient  that  he  satisfies  himself  that 
there  are  no  goods  at  the  tiaoe  of  the  con- 
viction, and  that  then  he  holds  his  band, 
and,  after  the  expiration  of  several  months, 
issues  his  warrant  of  imprisonment,  widMmt 
ascertaining  at  the  time  of  issuing  that  war- 
rant, whether  there  be  any  goods ;  for  that, 
mt  the  time  iDf  mearding  tuid  md^uSemtmg 
the  imprieonwuist,  he  oug^t  to  aseertaia, 
whether  there  are,  or  are  not,  snflSciBnt 
goods,  upon  which  dn  distress  might  thsa 
be  maia ;  because  it  is  ver^  dear,  Iroaa  As 
words  of  this  statute,  diat  it  waa  navw  ia> 
tended  the  body  should  be  moleesed  tiD 
tbaie  had  been  an  ntita  feihtre  of  goods  t 
that  would  clearly  be  a  mode  ef  eradisg 
that  part  of  the  statato  in  fimor  of  the 
Ubevty  of  the  subject  altogether,  if  the  lCa> 
gistrete  might  issue  bis  warrant  of  distrm 
at  oaa  time,  and  then  wait  till  perhaps  the 
party  has  goods,  and  then  take  bia  body. 
Therefore,  on  that  ground,  I  anbait,  the 
Magutrate  is  a  trespasser,  in  issuing  his 
warrant  of  eommitnient,  without  mokaig 
previous  inquiry.  The  warrant  of  distrsss 
was  issued  the  lltb  of  May^  and  refraed 
in  a  day  or  two  i  and  it  merely  states  Aat 
there  was  not  a  sufficient  distress ;  whe^tt 
there  was  or  was  itot  a  soQoinit  dislraaa  in 
September,  deea  not  appear. 

Afr,  St»fm»t  Cross,  for  the  MadaBL— 
My  learned  friend  has  treated  Ae  Ma^ 
(rate  as  the  proseooter,  and  has  kept  oat 
of  s^t  that  there  was  any  other  perecm 
filling  the  latter  oharaeter  in  these  truns- 
actioiw;  and  he  talks  of  the  Magwuaie 
itkifig  epyertnaities  of  peuacing  upon  Ua 
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victin  wbeo  be  was  twt  prtpated  to  meet 
the  exigeDcies  of  pablic  justice.  A  Juatioe 
of  the  Peace,  in  matters  of  thia  aort,  is  a 
mere  judicial  officer,  bound,  at  the  peril  of 
being  amenable  to  this  Court,  to  exeeole  the 
doties  of  hia  office.  Thia  Magistrate,  having 
a  persMi  duu^d  with  a  crime  brought  be- 
Jbra  hinii  has  convieted  that  person ;  the* 
diere  was  a  eoovietioo  of  a  enme  for  which 
Ae  proseeutor  was  entitled  to  haTe  his  wa- 
eutnn  in  one  shape  or  other ;  and  it  mMt 
be  taken,  in  the  absence  of  all  evidence, 
that,  in  the  first  instance,  the  prosecutor 
applied  to  the  Mi^istrate  for  a  warrant  of 
distress ;  that  be  then  repaired  to  the  Ma- 
irate,  to  satufy  him  that  no  effects  could  be 
found  upon  which  that  warrant  conM  ope- 
rate ;  and  that  he  demanded  a  warrant  in 
execution  against  the  person  of  the  defm- 
dant,  there  being  no  effiwts  to  answer  the 
porpoaes  of  public  jastiee.  This  is  the 
teal  stale  of  the  transaction.  The  plain- 
tiSt  complains  of  this.  He  does  not  sug- 
gest that  he  baa  ausiained  an;  injury ;  that  is 
BO  fonndation  of  the  action  of  trespass ;  b«i 
be  says,  by  hia  counsel,  I  hare  detected  a 
ibrmid  inaccuracy  in  yoar  proceedings^ 
which  will  entitle  me  to  route  a  cUam 
against  yon — you  bave  not  injured  me,  it  is 
true->-yoa  have  done  your  duty  as  you 
OBght  to  have  done,  but  there  is  a  clerical 
mistake  in  your  proceedings. 

The  first  thing  to  attend  to  is,  the  form 
of  conviction  given  by  the  statute.  Without 
that  form,  the  conviction  must  have  set  out 
the  information  and  summons,  the  appear- 
ance or  noB-appearance  of  the  party,  aiHl 
the  evidence  to  convict — all  those  things 
must  have  been  set  out,  anless  a  form  of 
oonvictbn  had  been  given  by  the  statate. 
Then,  what  is  the  meaning  of  the  form  ?  It 
is,  to  dispense  with  the  setting  out  of  tbe 
■wmmone,  of  the  appearance  or  non-appear- 
anee  of  the  party,  and  of  theevidance.  The 
atatnle  introdncea  the  worda  **dnly 
Tieied"  as  sufficieM  lo  embrace  evefythng ; 
that "  A.  B.  is  duly  convieted  before  me, 
then  **duly  convicted"  becomes  a  very 
complex  term,  embradi^  a  great  variety  of 
foots  and  mlea  of  law.  "  Duly  oonvicted" 
implies  that  there  was  an  information,  that 
tiiere  was  a  summons,  tliat  the  party  either 
appeared  or  did  not  appear,  and  thirt  there 
was  evidence  given  agaiui  him;  and  it 


moreover  imi^ies,  that  tbe  offence  was  com- 
mitted within  the  jurisdiction  of  the  Magis- 
trate, for  otherwise  he  was  not  "  duly  con- 
victed" ;  and  whether  tbe  offence  is  com- 
mitted within  the  jurisdiction  of  the  Magis- 
trate ie  a  matter  of  fact  for  the  Magistrate 
to  ascertain,  for  no  Mi^strate  sitting  in 
judgment  ean  iiie|uire  into  a  ftct  brought 
bcme  him  aa  a  crime,  without  having  at 
the  same  tnne  to  Inquire  where  it  was  cora- 
ariUed.  Then,  the  words  "  duly  convicted," 
aa  mudi  embrace  tbe  fact  of  the  offence 
being  committed  within  his  jurisdiction,  as 
they  embrace  the  drcumstanre  of  the  infor- 
mation being  filed,  or  the  sommons  having 
issued.  Therefore,  it  is  not  incumbent 
upon  a  Mi^strate,  upon  the  face  of  a  con- 
viction like  this,  lo  set  out  that  he  has 
jurisdiction,  in  any  other  words  tlian  those 
^eacribed  by  the  act,  namely,  "  duly  con- 
victed.'* If  the  Magistrate  states,  that  the 
defendant  is  "  duly  convicted,"  it  may  be, 
that  tbe  defendant  would  have  a  right  to 
shew  that  he  was  never  aummoned,  that  there 
was  no  evidence  given  against  him,  or,  that 
tbe  offbnee  waa  coronitted  out  of  his  jurit- 
dictioi  J  but,  in  tbe  absence  of  all  audh  evi* 
denee,  it  must  be  presumed  from  the  words 
"  duly  convicted,"  that  he  wu  convicted  of 
an  offence  cofltin^tted  in  the  jurisdicUon  of 
the  Magistrate. 

There  is  no  case  referred  to  on  tbe  other 
side,  to  shew  that  that  is  not  the  meaning 
of  the  words  **  duly  convicted" ;  but  it  is  a 
remarkable  thing,  that  in  most  of  the  other 
precedents  given  in  the  schedule  of  the  dif- 
ferent acts  of  parliament,  the  word  *'  duly" 
is  not  to  be  found.  In  The  King  v.  HazUt 
tbe  party  is  convieted  in  the  summary  form 
given,  but  the  word  "  duly"  is  not  there, 
and  that  is  a  moat  important  word.  If  it 
bad  been  merely  tbe  word  of  the  acting 
Magistrate,  it  mqght  not  have  paased  for 
much,  aiid  the  Cmrt  vrouM  have  said  the 
Justice  is  asaumii^  too  nueb,  aa^g  he 
is  '*  duly  convicted" ;  he  is  hastennig  too 
precipitate^  to  the  eonelnsion  which  thi* 
Court  must  mvestigate ;  but  here  tbe  law 
prescribes  the  form  in  which  the  judgment 
M  to  be  recorded,  snd  says,  you  riiall  record 
your  judgment  in  these  words,  that  he  is 
**  duly  convicted" ;  and  he  cannot  be  "  duly 
convicted,"  without  all  the  circoihstaAces  I 
fanve  alluded  to.  And,  independoitly  of  all 
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the  other  ol^ections,  if  I  am  right  in  thii 
single  observation,  it  puts  all  the  rest  of 
the  opposite  argument  out  of  court,  as  far 
as  respects  the  validity  of  this  conviction. 
But,  losing  sight  for  a  moment,  of  this  argu- 
ment, nhich  I  conceive  is  unanswerable, 
and  adverting  to  the  other  objections  my 
learned  Friend  has  taken,  but  which  have, 
step  by  step,  met  with  their  appropriate 
answer  from  your  Lordships,  I  shall  not, 
step  by  step,  follow  him  over  the  ground 
he  has  taken.  His  objection  is  this : — You 
have  stated,  in  your  conviction,  that  the  de- 
fendant was  convicted  by  you,  who  filled  a 
double  character,  as  Justice  of  the  Peace 
of  Jtbe  county,  and  acting  also  in  the  cha- 
racter of  a  commissioner  of  the  district. 
¥ou  have  stated,  that  you  were  a  Justice  of 
the  county ;  and  you  have  stated,  that  you 
acted  as  a  commissioner  within  a  limited 
district  of  that  county  ;  but  yon  have  not 
stated  that  the  place,  Sutton,  where  the 
offence  was  committed,  is  within  the  district, 
m  which  you  act  as  a  commissioner — not  Jbr 
which  you  are  a  commissioner,  but  in  which 
you  acted.  Now,  that  is  no  limitation  of 
his  jurisdiction,  it  is  only  a  specification  of 
the  plaM  where  he  usually  acted,  and  in  that 
view  of  it,  it  is  mere  surplusage. 

But  we  must  look  a  little  further  than 
the  Justice's  jurisdiction  over  this  oflbnce. 
Look  at  the  general  act — a  publie  act* 
passed  in  the  Ist  &  2nd  of  Geo.  4.  c.  1X3, 
which  gives  to  this  Justice  of  the  Peaee,  fly 
hit  proper  name,  the  character  of  commis- 
aiooer  of  the  whole  county  of  Lancaster. 
Then,  if  your  Lordships  will  take  judicial 
notice  of  that  fact,  so  must  this  plaintiff  too  : 
this  plaintiff  is  bound  to  look  beyond  the  face 
of  the  conviction  for  the  jurisdiction  of  the 
Justice,  given  to  the  Justice  individually  by 
an  act  of  parliament  of  the  country — he  is 
bound  to  take  notice  that  Mr.  Clarke  is  a 
commissioner  for  the  whole  county  of  Lan- 
caster, without  being  told  of  it  by  the  con- 
tents of  his  conviction.  I,  therefore,  sub- 
mit, that  this  omiuion,  if  it  be  one,  is 
wholly  immaterial. 

But,  then,  the  next  qneation  will  be* 
whether  or  not,  if  there  is  any  defect  of 
jurisdiction  on  the  face  of  the  conviction,  it 
cannot  be  supplied  by  eridence :  I  submit 
that  it  may. 

Tht  case  of  The  Kmg  v.  Ma$$ey  (I  mean 


Maetey  v.  /eAMM)  was  a  conviction  apon 
the  Vagrant  Act;  the  party  was  convicted  for 
having  run  away  and  left  his  family  charge- 
able on  the  pariah.  The  conviction  in  &t 
case  was  drawn  up  by  myself  at  the  assizes 
after  the  record  was  entered  for  trial,  and 
that  fact  was  well  known  to  the  other  side. 
The  Court  there  distinctly  stated,  it  was 
competent  for  the  prosecutor  or  the  Jastice 
of  the  Peace  to  draw  up  hu  convictimi  at 
any  time  afterwards,  if  he  filed  it  in  due 
time  at  the  Sessions;  in  that  case,  it  did 
bat^n,  that  the  Sesuons  were  sitting  at  the 
fame  time  u  the  Assises,  ao  that  we  had 
an  opportunity  of  drawing  it,  and  recording 
it  at  the  Seations,  and  producing  it  at  the 
Assises ;  and  notwithstanding,  ajMm  the  fiwe 
of  the  warrant  of  commitment,  it  was  stated 
that  the  party  was  convicted  on  the  otth  of 
Thomas  Smith,  the  ^aintiff  was  let  in  to 
prove  that  Thomas  Smith  never  gave  any 
information  at  all ;  and  we,  on  the  other  side, 
called  another  roan  named  Occlestone,  who 
proved  that  he  gave  the  informatitm,  and 
that  he  was  the  brother  constable  dr  over- 
seer of  Thomas  Smith.  The  Court  admitted, 
that  that  was  reasonable  evidence  on  the 
part  of  the  Magistrate,  and  a  sufficient 
answer  to  the  complaint;  for  the  whole 
complaint  was  founded  upon  that  rii^ 
clerical  mistake,  that  the  name  of  Tboani 
Smith  was  put  into  the  warrant  instead  of 
John  Occlestone :  and  1  submit,  here,  we 
have  a  right  to  supply  any  onissioa  in  the 
all^tion  of  the  conviction,  if  it  shmild  be 
necessary,  which  I  have  contended,  it  is 
not.  If  the  Court  should  think  otherwise,  I 
submit  this  is  mere  surplusage.  In  the  caae 
of  The  King  v.  Haxlet  which  was  the  case 
of  ao  application  to  this  Court,  to  quash  a 
conviction,  because  the  jurisdiction  did  not 
appear  on  the  face  of  it,  the  Court  said,  the 
conviction  must  be  qnaahed  for  want  of 
the  jurisdiction  appearing  ^— bat,  did  the 
Court  go  further,  and  say,  you  may  briag 
an  action  against  the  Justice  of  the  Peace, 
and  ffJlow  it  up  by  stating  that  njpon  the 
&ce  of  the  convicUon  be  bad  no  jorisdi^ 
tion  7  I  submit,  the  Jostiee  has  ■  rwfat  to 
shew  he  had  jurisdiction,  or  it  woukTstaod 
dms; — here  is  a  man  brou^t  before  a 
competent  tribunal,  charged  with  anofleaee 
of  which  he  is  proved  to  be  guil^ ;  it  is 
proved  bejmd  dispate  that  it  was  corn- 
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mitted  in  the  jurisdiction,  and  the  Justice 
pronounces  his  judgment  in  tlie  first  in- 
stance, aa  all  other  Courts  do,  by  parol :  the 
law  allows  a  Justice  of  the  Peace*  as  well 
as  any  other  Court,  to  take  time  to  draw  up 
his  judgment  in  due  form  of  law,  but  has 
fixed  no  time  for  it ;  and  therefore  it  may 
be,  that  it  was  not  till  after  the  judgment 
was  executed  upon  this  party,  that  the  ood- 
viction  was  drawn  up,  for  it  is  quite  in 
sufficient  time,  aa  was  the  case  in  Matuy  v, 
Johnson;  there  the  party  had  sustained  all 
tbe  punishment  inflicted  upon  bim  by  the 
conTiction  before  the  conviction  was  drawn 
up.  Then,  according  to  this  argument,  was 
tbe  J  ustice  an  offender — was  (hen  any  cause 
of  action  subsistii^  during  the  time  that 
the  man  was  in  prison? — none  whatever, 
for  there  existed  no  cause  of  action  until 
tbe  Magistrate  put  his  hand  to  the  record 
of  conviction.  Now,  then,  this  plaintiff 
might  say,  true  it  is  you  convicted  me  ac- 
according  to  law — true  it  is  I  have  been 
justly  punished ;  but  your  officer,  in  draw- 
ing up  the  record  against  me,  has  made  a 
little  slip,  he  has  fo^t  to  put  in,  whether 
you  had  jurisdiction;  therefore,  I  have  a 
cause  of  action  against  you,  which  I  never 
had  before,  because  your  officer  has  omitted 
to  state  you  bad  junsdiction.  It  is  an  ont- 
rage  upon  commim  aens^  aa  well  aa  all  Uie 
priDci^es  of  justice,  to  say  that  a  Mac- 
erate, under  such  drenmsiancM,  ahall  not 
have  an  opportunity  to  aupply  tbe  omiuum 
by  evidence.  Consider  the  consequences  to 
which  it  would  lead : — suppose  one  of  your 
Lordships  should  convict  a  man  of  a  capital 
offence  upon  any  of  the  circuits,  and  for 
some  cause  or  other,  the  record  should  be 
removed  to  a  court  of  error,  and  the  officer 
in  drawing  it  up  should  not  specify  the 
jurisdiction,  the  Court  of  Error  in  that  case 
must  reverse  the  judgment ;  but  is  it  to  be 
inferred  that  the  party,  against  whom  such 
a  judgment  is  pronounced,  shall  complain 
of  the  Judge  as  a  trespasser,  because  tbe 
officer,  in  drawing  up  the  instrument,  has 
etmimitted  a  clerical  mistake  ?  Or,  suppose 
the  party  was  himself  prosecuted  again,  and 
be  had  occaumi  to  plead  tuUrefoU  acmui 
or  coM'uti  and,  ani^oae  he  produced  this, 
to  shew  be  waa  convicted,  and  the  objection 
was  taken,  that  there  waa  no  jurisdiction  to 
convict  him  upon  the  face  of  the  instrument ; 


would  he  not  have  a  right,  in  bis  own  pro- 
tection, to  shew  that  there  was  jurisdiction, 
and  he  had  undergone  the  punishment? 
Could  this  man  be  prosecuted  again  7  Can 
anybody  say  that?  Certainly  not.  The 
Magistrate  had  jurisdiction  to  convict  him ; 
be  luM  convicted  him,  and  he  has  unde^ne 
the  punishment ;  and  therefore  he  has  sus- 
tained no  harm.  And  the  Courts  of  law 
possess  all  the  authority  necessary  in  these 
cases  ;  they  will  take  care  that  all  is  regu- 
lar ;  and,  aldiough  they  have  no  right  to 
inflict  any  penalty  upon  the  MuistnUe,  or 
any  mulc^  they  wiA  reverse  what  be  baa 
done  if  it  ia  illegal  in  point  of  law.  But  it 
is  a  most  r«narkable  thing,  that  the  whole, 
of  the  ailment  on  the  other  side  has 
assumed  that,  in  the  case  of  a  clerical  slip 
of  the  kind  supposed,  an  action  of  trespass 
will  lie  against  a  Justice  of  the  Peace.  I 
contend,  that  an  action  will  not  lie  against  a 
Justice  of  the  Peace  for  a  slip  of  this  kind, 
if  there  was  a  fact  to  support  it ;  and  my 
learned  Friend,  on  tbe  other  side,  has  never 
touched  that  great  question— one  of  the 
most  important  questions  to  Jtistices  of  the 
Peace  throughout  the  kingdom,  that  can 
possibly  be  submitted  to  the  consideration 
of  a  superior  Court, — whether  a  Justice  of 
the  Peace  be  or  not  answerable  in  a  civil 
action  of  trespass  fi^r  »  dip  or  error  sudiaa 
this.  If  snefa  an  aelicm  wmild  lie,  our  books 
would  be  full  of  them,  and  our  courts  would 
ring  with  them ;  but  there  is  an  imiversal 
silenco  upon  (he  subject.  As  fiv  as  I  can 
find,  in  all  the  books  I  have  had  opportu- 
nities of  searching,  I  do  not  find  a  single 
instance,  although  innumerable  eases  occur 
evsry  term,  in  which  the  Court  of  King's 
Bench  reverse,  convictions  for  defects  upon 
the  face  of  them — there  is  not  one  instance 
to  be  found,  of  an  acticm  being  brought 
against  a  Justice  of  tbe  Peace,  where  he  had 
jurisdiction  over  the  fact.  It  is  not  for  roe 
to  produce  authorities  to  shew  that  an  action 
does  not  lie;  it  is  upon  tbe  odierside,  which 
has  not  been  able  to  produce  a  single  autho- 
rity, to  shew  that  such  an  action  has  evor 
been  endured.  The  Court  are  called  upon, 
in  caae  they  ahonld  be  of  ojHiutm  that  it  is  a 
material  inaccura^,  to  decide,  for  tbe  firac 
time,  that  a  Justice  of  the  Peace  is  liable  to 
an  action  of  trespass  as  a  wrong-doer,  pro- 
vided his  clerk  does  not  state  uie  juriaoie- 
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tion  upon  ihe  face  of  tha  conviction*  oTi  u 
in  this  case,  imperfectly  •tates  it.  It  is  not 
disputed  but  that  we  did,  on  the  trial,  prove 
that  the  place  was  within  the  jurisdiction  { 
and  we-went  further,  and  proved  that' the 
party  had  committed  the  offence^  We 
proved  everything,  therefore,  neeeuary  to 
make  out  the  defence  of  the  Justice  (  and  we 
had  a  right,  I  submit,  to  do  so*  hy  giving 
evidcQCC  dihort  the  record.  If  we  had, 
then  we  are  right,  and  the  Magistrate  haa 
made  a  eomplete  de&nec  to  this  action. 
The  pleutiff  comidainii  that  he  fraa  a  tree* 
passer  and  wrong-doer  in  sending  biln  to 
prison :  the  Magistrate  his  proved  he  was 
not  a  wrong-doer ;  he  has  proved  be  had 
jurisdiction  to  try  the  charge  preferred  ;  be 
did  try,  and  did  convict  him ;  and,  in  fact, 
the  plaintiff  did  commit  this  offence. 

Mr.  PatteMmt  on  the  same  side.— ^The  ob- 
jection first  made  on  the  other  side,  as  to 
the  want  of  proof  of  the  informathm,  or  of 
the  non-appearance  on  the  pan  of  this  man 
before  tbia  Magistrate,  must  fall  to  the 
ground,  on  account  of  the  general  form  of 
oonvioticm  given  in  the  act ;  because,  had 
that  general  form  of  conviction  not  been 
given  in  the  act  of  St  Geo.  8,  the  conviction 
muse  hsf*  stated  that  the  party  appeared, 
and  BO  forth.  It  baa  not  been  denied, 
tiut,  if  it  had  appeafsdon  the  (bee  vt  the 
oonviotioii  that  there  was  an  information, 
snd  ■  annnnons  and  an  appearanee,  it  wooM 
have  been  safBcrcnt. 

ilfr.  Juitic*  Batfiey. — I  am  not  sure  (hat 
be  concedes  that ;  becawse,  upon  referring  to 
tbat  case  in  Strange,  lie  Intimates,  it  would 
be  necessary  to  prove  ibe  information. 

Mr,  Storkie.-^l  say,  it  is  not  necessary  for 
Bse  to  contend  that. 

Mr.  PaUeion. — Tbat  qoestioo  is  sof- 
fiotencly  decided  by  the  ease  of  BrUtatH  v. 
Knmaardt  and  oiber  cases,  wbieb  h«re  held, 
tbat  the  omvlstion  is  eondnsive  evidence 
of  the  faets  staled  m  the  coorietion.  There 
arc  a  great  tamy  eases  which  go  die  length 
of  sayifli^  that  ibe  oonvietion  is  eopclusive 
flvidenee  of  Um  lliets  stated  in  it,  and  not 
nerdy  of  the  focts  apon  which  the  eonvle- 
lioa  proeaeded. 

Mr.  JiM^Ba^fiay. — Are  they  emehtme 
evidenea  f — Might  not  the  plaintiff*  be  at 
liberty  lo  prove  tbat  the  defendant  was  a 
hiagisnrate,  and  cenfiatedbim  in  one  eounty, 


whereas,  the  ofifenee  was  conmritted  hi 
another  f  Might  not  be  call  witnesses  to 
prove  that  the  Magistrate  convicted  bebmd 
his  back,  and  that,  In  point  of  fact,  the 
Magistrate  never  issued  any  summons? 

Mr.  P»Ueton.-^l\  is  not  necessary  for 
me  to  say  that  it  is  conclusive  evidence ;  it 
is  safflciebt  for  me  to  say  it  is  prtauf  /mat 
evidence  of  the  facts  contained  in  it.  Now, 
if  that  be  so,  it  is  not  necessary  to  prove 
the  information,  snd  somtnons  and  appear- 
ance, where  the  convletica  aets  then  out 
I  apprehend  it  is  denr,  where  a  anmmary 
conviction  is  given  by  the  act,  that  that 
summary  eonvietkm  mast  be  effudly  prisrf 
yheie  evidence ;  because  those  raeta  are  ne- 
cessary to  make  it  a  good  one;  otherwise 
the  Magistrate  would  rely  tipon  the  act, 
and  draw  the  convictions  up  fai  the  fona 
given,  and  then,  at  the  trial,  would  fiad 
himself  turned  round  by  so  doii^. 

Mr.  Jtutice  BayUy. — Tbat  which  was 
meant  (o  be  n  proteetfon  to  Magiscrato^ 
would  turn  out  not  to  be  sok 

Mr.  PMeam.-'U  would  torn  oat  to  be 
a  trap  for  tliem<  In  the  ease  otBriltmu  v. 
KiiMami,  which  was  tbstt  of  a  eonvietioa 
ander  the  Bum-boat  Act,  the  net  gave  the 
tsftm  of  eonvietkm — that  so  ttid  ao  **  was 
convicted  before  me;**  «nd,  in  the  report ef 
the  cKse,  it  appears  that  tlw  defondnH  was 
called  upon  to  give  some  evMeuce;  he  pot 
in  the  oonvietion,  and  upon  (hat  the  pmi 
was  raised,  whether  it  was  snfllcient  aiooe. 
It  is  (roe  that  the  argmnent  afterwardi 
turtwd  upon  whether  the  conviction  was 
sufficient  evidence  of  the  oflfence  being 
mitted  within  the  specific  jirrisdiction — tbat 
is,  being  a  boat,  and  not  another  kind  of  ves- 
sel ;  but  an  argument  arises  in  our  fovoor  in 
that  ease,  for  the  objection  of  wa«  of  jo- 
risdiction  being  silent  on  this  point  at  the 
trial,  no  information  wu  proved,  becaaaeB* 
such  objection  was  then  dreamt  of.  We  seb- 
nrit,  tbat  the  eonieticm  always  impliea  Aat 
(he  previous  ateps  have  been  taken,  and  thtt 
the  general  form  baviiw  been  foUowed,  it  is 
pnmd facie  evidence  ofsneh  previoua  atspe 
having  been  fiicett. 

Now  we  cfflMe .  to  the  second  ubjetitiun, 
upon  the  face  of  the  convietioB  itseK  It 
does  appear  upon  the  face  of  (he  eoirrictiaa 
itself,  that  the  offence  was  committed  ia  tbe 
township  of  Sutton;  and  thon^  it  does  net 
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appear  that  tht  town^iip  of  SiUtm  u  in 
Preacot,  yet  it  appeara  that  it  ia  in  the 
county.  Therefore,  ao  far  as  the  juriadio- 
tion  goea*  the  Magiatrate  aayipg  he  ia  a 
Justice  of  the  county,  and  a  commisaioner 
jbr  the  diatrict  of  Prescot,  in  the  county, 
it  appeura  npon  the  (ace  of  the  proceedingi 
that  he  had  jnradictiim  over  the  o&nce,  • 
Vpleaa  tbeie  ia  uPDiething  limitii^  the  power 
of  the  commiasloiiera  w  the  county  to  a 
particular  division.  Now,  in  the  4th  Geo.  3. 
c  2,  it  ia  exjftresal^  said,  that  their  dividing 
themselves  into  dutricts  shall  not  prevent 
them  acting  as  commissioners  of  taxes  of 
other  parts  of  the  county.  By  1  &  2  Geo.  4. 
c.  123,  Mr.  Clarke  is  apjwinted  hy  name, 
"John  Clarke,  of  Ash  field  House"—*'  for  the 
county  palatine  of  Lancaster."  The  act  di- 
vides the  whole  kingdom  into  a  large  number 
of  districts,  not  by  the  counties  only,  but  in 
eome  inatanoes  by  one,  in  other  of  two  coun- 
ties, and  in  some  instances  by  towns.  Lan- 
cashire is  not  divided,  it  stands  aa  a  district 
by  itself ;  and,  under  the  head  of  the  County 
of  Lancaster  is  "  John  Clarke,  of  AahBeld." 
Therefore,  if  the  word  *'  diatrict"  has  any 
meanii^  at  all,  it  has  certainly  m  lari^ 
meaning ;  it  roeaua  such  district  aa  he  ie 

fnalified  to  act  for  generally.  All  the  Land 
'ax  acts  run  in  the  same  way,  dividing  the 
whole  kingdom  into  divisions  and  districts 
— some  counties,  and  some  not;  and  I 
should  submit,  that  the  52  Geo.  8.  c.  93, 
means  the  districts  in  which,  respectively,  the 
commissioners  named  in  the  Land  Tax  Act 
are  to  be  foand,  and  that,  in  thie  luatance,  ia 
the  coimty  of  Lancaater. 

But  the  great  pmnt  remaina,  whether  an 
action  of  trespaaa  can  be  maintuned  against 
a  Hagistmte,  and  whether  the  proper  course 
ie  not  to  apply  to  quash  the  eonncticm. 

illr.  Justice  BayUy. — ^The  power  of  re- 
moving it  by  eertwrari  is  taken  ftway.  But 
that  will  not  put  the  party  in  a  better  aitua- 
tim  than  he  otberwiae  would  have  been  in. 

Mr*  Serjeant  Cum, — An  appeal  to  die 
Sessions  is  the  proper  course. 

Mr.  Patteson  The  case  of  Tke  King  v. 

the  Juiticei  of  Gloucetter  was  before 
this  Court  upon  this  very  question.  There, 
an  objection  was  made,  that  the  jurisdiction 
did  not  appear  upon  the  face  of  the  inatru- 

<f3)  6Uw  Joiin.H.C.tl. 


ment,  and  the  eenvicted  party  applied  to 
remove  it,  that  it  migh^  be  quashed  upon  that 
ground:  there,  as  here,  it  did  not  shew 
that  the  plaoe  where  the  oflfenoe  was  com* 
roitted  was  within  the  district  ^— but  the 
Court  refused  bis  application. 

The  third  poial  ia,  aa  to  the  date  of  the 
QODVtotioii  compared  lo  the  eommitmeat. 
Mq  authority  bae  been  ated  to  ^w  that  it 
ie  aMiutely  neeeeaary  for  the  Manatmte  to 
follow  up  the  otmviction  immediately  by 
oommitment.    Some  caaes  have  been  aup^ 
posed  in  which  Magistrates  might  act 
vexatiously,  but  nothing  of  that  kind  is  to 
be  presumed.    If  it  was  once  held  that 
a  man  could  not  commit  at  a  time  distant 
from  that  of  conviction,  then,  if  a  Magis- 
trate should  indulge  a  party  with  time  to 
endeavour  to  get  the  money,  and  he  afler- 
wards  committed   him,  the  cmisequence 
would  be,  that  in  all  such  casea  he  would 
be  liable  to  have  an  actiw  brought  against 
him.    However,  the  late  act  of  fi  Geo.  4. 
c  18.  aptdiee  to  this  case;  it  statee  very 
many  caaee  in  which  a  Magistrate  may  com- 
mit a  man  to  prison  without  baviw  a  die- 
tieae-warrant  at  all.    It  aaja,  "If  it  ahall 
appear  to  the  aatiafiwtion  of  such  Justice  or 
Justices,  Magistrate  or  Magiatratee,  either 
by  the  confession  of  the  offender  or  oflfea- 
ders,  or  ofAerwiw,  that  he,  she,  or  they,  hath 
not,  or  have  not,  goods  or  diattels  within 
the  jurisdiction  of  such  Justice  or  Justices, 
Magistrate  or  Magistrates,  sufficient  where- 
on  to  levy  all  such  pexwlties  and  forfeitures, 
costs  and  charges,  such  Justice  or  Justices, 
Magistrate  or  Ma^trates,  may,  at  his  or 
their  discretion,  without  issuing  any  war- 
rant of  distress,  commit  the  ofiender  or 
offenders  for  such  period  of  time  and  io 
such  and  like  maimer,  aa  if  a  warrant  of  dis- 
tress had  been  issued  and  a  mUa  bona  re- 
tiuned  there<m."   In  a  former  part  of  the 
saine  section,  it  provides,  that,  if  there  be 
a  warrant  of  distress,  and  it  shall  ap- 
pear there  are  not  euflBdent  goods,  but 
■Mae  goods,  it  shall  not  be  necessary  that 
there  shall  be  a  sale  of  such  goods  as  there 
are,  but  that,  there  not  beiiw  enough,  the 
defendant  shall  be  committed  by  the  Ma- 
gistrate; he,  being  satisfied  there  is  not 
enough,  may  commit  him  at  once.  And 
another  section  provides,  thatiftfaedefendant 
can  raise  the  money,  and  pay  the  gaoler,  be 
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may  do  io,  and  he  must  release  hiti).  There- 
fore there  is  no  hardship.  My  learned  Friend, 
on  the  other  side,  says,  that  the  Magistrate 
ought  to  have  ascertained  before  he  com- 
mitted him,  whether  he  had  sufiScient  goods. 
I  say  there  is  no  case  of  that  sort;  and  if  the 
man  had  the  means  of  paying  it,  he  could  at 
once  get  out  of  gaol.  Here,  it  appears, 
that,  at  the  date  of  the  commitment,  the 
Magistrate  was  sadsfied  that  the  man  had 
no  goods  at  all ;  that  appears  upon  the  fiuw 
of  the  warraoi,  pat  in  by  the  connael  for 
tlM  pfaunUff  to  fix  the  Mi^nte. 


Mr.  Justice  Barley. — There  is  no  tn* 
dence  of  there  bemg  any  goods  bdcn^ing 
to  the  plaintiff  in  the  meantime. 

Mr.  Starkie  here  mentioned  the  caae  of 
Cloud  V.  Twrfery  (84),  as  one  wherein  die 
Court  hdd,  that  an  action  would  lie,  on- 
less  the  conviction  was  strictly  r^ular. 

The  Court  took  Com  to  eauUer  ^ 
(f4)  S  Bbg.  SIB;  ■.e.9M6d.  595. 
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aeooriBg  annuity,  108 
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eontraoted  in  a  foreign  oonotry  where  do  arrest 

Um.  388 

 of  huabBDd  and  wife  ;  both  nnaaled  for  debt 

due  from  her  before  marriage,  104 

 Exceasife.    Sm  Cotli, 

 See  Ewap«. 

J«Miite— Juatifieation  of.   Sm  PUading. 
At^igttte.    See  /nfofwnl. 
AttaOmma.    Sm  SAerif. 

^tterMif — Right  of,  as  reapeeta  practice  before  % 
Mapatrate  or  Bench  of  Magiatratea,  21 

Readmiaaion  of,  baa  not  a  retioapeetire  ope* 
ration  to  cover  bill  for  hMtneM  done  while  with- 
out a  certificate,  SSt 

— —  aned  for  debt  under  40t.,  ia  the  mperior 
eouru.   Sm  Cm*, 

 Bin  of  Cm»  of— Operation  of  Uie  act  <  Geo.  S, 

aa  to  UxatioD,  tSO 

 Lim  of,  upon  papers—  doM  not  Iom  it  by  part- 
ing with  papers,  where,  6 

 hu  ao  lien  on  papera  for  bosinesa  done  whila 

without  certificate,  tAt 

—  Stfttate  of  Limitation,  its  opentioB  oa  attor> 
aey's  or  proctor's  bill,  386 

 Letter  of,  authorising  surrender  of  copyhold 

premisM,  to  sell  and  pay  the  attoraey  and  others 
a  debt,  not  revocable,  3  IS 
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4llome^.    See  Authority.  Aeeord  tmd  StOi^aetum. 

WttrroHt  Attonuy, 
Audita  guertla.    See  Bankruptcy. 
Authority — compriMd  in  s  contract  between  vendor 

aod  vendee,  to  pay  put  of  purcltaM-moDey  to  a 

third  person  in  diicherge  of  %  debt,  not  revooaUe 

hy  tbe  vendor,  155 

 See  Bill  tf  Exchaugt.  Mandamui. 

Award.   Sea  Arbitratim.   Evidenet.  Inelomre, 

Bail—Commoa  mc.  $tat.  entnot  be  filed,  tfter  what 

tioM,  18t 

 above — Onlr  booaekeepan  and  fraeboUen  ad- 

miasible — leaMboldera  not  admiariUe,  9 

 miadeacribed,  tbongb  poaaesaing  the  boiue  aa 

of  which  described,  where,  9 

 PeraoD  in  habit  of  becoming  bail,  not  allowed, 

where,  11 

 W  affidavit — Costs  of  oppoaiiion,  11 

 Joint  ietrtfaeiat,  aned  oat  agiinat  botb,  one 

cannot  be  declared  againat  aeparatel^,  317 
 Jnatification  of,  [wevented  by  intimidatioD, 

186, 18S 

 Iriab  freeholder  incompetent,  187 

 Fresh  notice  of  j  aatificadon,  187 

 Neglect  of  attendance  to  jnatifjr,  187 

 Time  for  farther  inqairiee,  187 

 One  of  bail  rejected  aa  ioaolvent  debtor ;  de- 
fendant and  hia  attorney  ignorant  of  it,  188 

Bmil  Bond — In  action  on,  defendant  oannot  rtiae 
qneation,  whether  be  waa  arrested,  nor  set  np 
sheriff's  retnrn  of  nan  «it  iniwnttu,  401 

Bankruptcy — Act  of,  committed  in  March  1895  j 
oomtdasion  in  July  following,  luatainabU  not- 
witbitandins'  5  Geo.  4,  . .  51 

 >  Deaofiptton  of  trtdbigt  snp^octad  by  diatia- 

gniibingirom  it  tbepmmnl  dea^fsation  of  trader, 
SOS 

 Act  of,  by  trader  absenting  himaalFfrom  plaeea 

where  usually  present,  S04 

 Mere  order  to  deny,  not  aofieiaat  ba^ 

ginning  to  keep  bouaa,  306 
 —  Departure  from  dweUing>bOnaa  on  or^ 

diniry  baaineaa,  with  iatent  to  return  or  not, 

according  to  circnmetances,  S07 
 Petitioning  creditor'a  debt — Notice  to  dispute. 

where  tbe  debt  dne  to  another  banknipt'a  estate, 

130 

— -  — —  Where  tbe  notice  spediea 

aotbiag  beycmd  general  urms,  what  proof  will 

aatiafy  it,  t51 
 — In  action  agaiaat  abniff,  and 

he  has  given  no  notiea,  wbetbar  nacaaaaiy  to  be 

proved,  303 

 — —  ■  Sabatitotion  t^aaothar  debt, 

on  the  first  bdng  found  inaufflaiaat,  190 

  -  ■  ■  Efiectof  aoeh  sabatitatios,  on 

action  by  assigDeea  pending,  130 

— —  General  ruiest  aa  to  a  dabtor'a  right  of  aet-off, 
135 

 Third  omniniasimi  abaolutdy  void,  and  aSbrda 

no  {Hotection  to  btnkrnpt.  wbora.  IM 

— —  Action  againat  oomaiiaai oners  maintaiaabla, 
where  they  exceed  the  powara  committed  to  them, 

.  169 

—  Wairant  of  caounttmant  not  juatifiad  by  facta, 
where,  169 


BaHAni;>tey— Payntents  nada  to  bankm  radar  an 

agreement,  whather  fraadalent  prafawcaa,  341 
'  Not,  where  made  with  view  of  dcbtar  geiag 

(m,  341 

 Baulmtpt,  after  certificate,  levied  on  1^  a  ne- 

ditor  for  a  proveable  debt,  will  be  relieved  wiAoat 
andifa  auema,  whera,  3^ 

 Probable  eauae  for  suing  o«t  ooamiaaioa  ;  a^ 

tion  for  Htaliciously  auing  out,  345 

 See  FrauduUnt  Pr^'ermet.  Set'off. 

Banktn — ^Their  attaation  on  paying  forged  aaeap 

tsnce,  77 

 See  SurUjf,   Bamhruptcy.  Stamp, 

BiU      EMkiNga— Partial  foUnra  of  conaidanlian 

cannot  be  aet-np  io  defonoe,  whue.  S54 — afiter  of 

s  total  failure,  ib. 

 And  aee  Apprmtictihip. 

 Authority  to  acoept — what  tbe  botdei  maal 

ebew  to  eatablish  the  bill  agaiaat  tba  ^panat 

acceptor,  269 
 drawn  by  proountion,  aoe<f>t«  booad  fepy 

sane  procuration  in  indoning  over,  whan,  171 
 And  acceptor  of  a  bill  of  fictitiona  dnwerbovnl 

by  like  fictitioua  indoisenient  over,  171, 173 
 Acceptance  forged — bankers  paying  by  mit- 

uke  ;  their  sitnation,  77 
 AocepUoce  for  binioar  "  if  regnlariy  protaatad 

and  raftued  when  dne ;"  tha  bill  being  anwa  oi 

t  Liverpool  bouse,  and  tha  aoeqitora  for  hoaav 

being  a  London  house, — anffictency  of  a  prataataf 

LiBtrpnol,  the  objection  being,  that  it  AoM  faafa 

been  protested  in  London,  18 
 Acceptance  by  direotoia  of  joint-abN&  eoa- 

pauT,  51,  5S 

—  FoiMgn,  drawn  in  sets — holdera  of  aavani 

parta  of— aitaatira  of  acoeptw,  149 
— —  —  Engtisb  stampa  not  ta^nirad  ayoa,  149 
— —  See  Parinerthip.   Prmimrs  XiMa. 

tietAip-  Btmkruptty. 
Bond.   See  Cdafrad.  Stmf.  Ofie*.  Cm^trm- 

•am*. 

Jpaarfariar.  Sea  £vMme*. 

Bmter*$Hmm.        Lmdtgri  and  TtmmL. 

finrfM— Definition  of  a  bridge,  aa  lagaida  tba  fi^ 
biUty  of  a  county  to  repair— airiiaB  la  eomiaaB- 
tion  of  bridge,  canyiag  a  aanaawar  aora  tlaa 
100  yards  from  tbe  ba^  ovar  naamnra  aahfatt 
to  flood,  354 

 Indictment  for  non-vapair  of  bridge,  doea  aei, 

by  implication,  cover  the  300  foet  appraoebaa,  97 

 And  see  title  Bridgt,  in  Index  to  Magtatiata^ 

Cases. 

Broker.  See  Imurmco.    Vador  amd  Vemitt.  SBdf- 

broktr. 
Burial.   See  jlfaaiasia«. 
Bujitt  oKd  SeBtr,   8ae  Ftnitr  ami  Vndm. 
Bjf§-laa—€f  London,  that  nana  bat  6aa»aB  stall 

shew,  aall,  or  pot  to  aah,  £to.  or  oaa  any  ait,&0., 

bow  for  wanaalad  by  ciutoa,  333 

CoHal  Cmpaay— Power  to  pnrebaaa  miaaa  wmtit 
oanal,  and  oMtgation  on  oun»i«wnar  Io  give  neiiea 
of  faia  intention  to  work;  ownar'arteht  W  woAif 
they  do  not  parchase ;  extant  of  b»  liability  far 
damago  in  working,  361 

Cortifieatt.   See  Attonuy,  Readmimm  af. 

Certiorari.    See  Cnti.    Mtrior  CmtrU 

Change  rf  Ciattdf.   Sea  Frimwr. 
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OmptU  See  IMmtMiiig  MMattr. 

CIWMr — Cowtroetioa  of.  by  tlw  tMOH  of  ptaoedisp 

ehartera,  ts  to  tb*  penoiw  digibla  for  ibariff,  SSt 
■       And  tee  Tinu,  Camputtttian  of. 
CkuTtk  Ltam—iS  Elia*  c.  SO,  as  to  ehvging  bene- 

ficM. »  Bot  rapealed  by  ST  Gw.  S.  o.  99.  . .  133 
.  An  iBMnmmt  dmrn  ia  fom  h  a  Ium,  bat 

ofWfKtiag  in  nbttuM  u  s  durgtj  ia  raid  uad«r 

firtt-nwntioBed  lUtate,  133 
Ckmmh-rate.    Sm  SiUet  Vtitiy. 
CUrgy.   Sm  Mandtmui, 
Codkii.  Rtpublieation  by.    8m  Dnim. 
Ct^novit.    See  Surttv, 
Ctrnmiirimen,  See  BamkntpUy, 
CammHmtMt  Ay  CoaMrijramm.    See  BmAnifU*. 
CvfltftnuatiMi — for  tidiee  of  lend  tdun  nwler  uein- 

e^  Bot,  1 

 And  eee  Cattat  Company. 

CmudtntiM,  See  Qiwn  /aiplNfit.  BjU  ^  Extkmg*. 

Pn>mi$my  Not*.  ApprtmlietAip.  Sum^.  TM. 
Ctmtimgmt  Rtmatmitr—AM  esecntory  dense  nty 

beemne  meb,  where,  1S3 
— »  SMaet  of  fine  oa.  vhen  levied  befiire  ibe  bep* 

peainf  of  tbe  oontiageaoj,  iS7 
CmtMtmd.    See  Immratu*. 

Cmtraet— ill^al— Bond  in  coneiderttion  of  foraing 
a  jMnt  etock  coaipeor.  void,  where,  t70 

 oTaele.   Bf  Vndtr  md  VtHJm, 

Copytutd — Ririit  of  beir-tt-Uw  to  oene  is  ud  be 
admitled,  where  eetete  othenriee  deaieed,  101 

 SeeftNM. 

Ctrperatim — By  wbu  teme  eoaelitated  in  ohertei* 
end  iiGti  of  perliament,  &e.,  2X6 

—  Power  or,  to  teke  tolle,  to  eue,  &o.  in  corpo- 
nteaune,  fft6 

—  See  TolU   Quo  Wwmnla. 

CoOU — Attorney  tned  for  debt  uoder  40*.  in  aupeiior 
«ont.  188 

- —  CertiScete  of  Jndge  et  Nin  Frioe  to  deprire 

pluettff  of  ooete,  188 
•  D«bl  reduced  W  plee  of  SUtutt  of  LiniU- 

tioiis  below  51.,  entttlea  defitndent  to  the  beneSt 

of  Court  of  Beqoeeli  Act    V»  eoeu.  386 
 Certificete  by  Jadge  to  wirrant  eosto  of  ^teoiil 

jory,  cannot  be  given  after  leanag  aiaiaa  town,SOS 
 Eseentor  or  adniuiatrator  liable,  where  he 

anee  npon  an  account  atated  with  hiauelf,  378 

—  for  exeeenre  aneit,  to  entitle  defendant  to, 
what  be  aauat  ibew,  94 

 No  ground  of  ernn-,  tha^  judgment  obtained 

and  costs  taied  gener^ly,  wberMa  some  of  tbe 
pteadinga  were  bad,  where,  3t4 

— —  Defendant,  on  judgment  affinDed  on  error, 
entitled  to  coats  in  error,  3S4 

 of  certiorari  on  remoral  of  indiotnrnt,  89 

 Stt,  ArhUratim.   Attmnof.  An^aMdSaiit- 

factiom.  B<dlly4fidmU.  Ii^irisr  CmrL  Kon- 
tnif.    Prioomer,    Qmo  WarrauU,.  PrMUtiom, 

CflXMJit— Wbat  held  to  be  several,  and  whareoa  a 
joint  action  not  maintainable,  64 

 See  Landlord  and  Ttnant. 

County  Palatino.    See  Priienor, 

County  Tna$ureT — Datiea  of— Bond  for  perform- 
ance of  doty,  frc,  17 

Ctutody.   See  Priuntr. 

Cmleai.  See  Bys'to. 

Damagt.   See  Camai  Clwup— ji.  Comfontation. 


Damagti,  gtneraUy  om  all  cmnU.   See  LihoL 

Daeeit.    See  Fendar  and  Vtndet, 

Declaration*.    See  Eoidenct. 

D^eazance.    See  Warrant  AUtamtg, 

Delay.    See  EmrM.  Factor, 

Domttrrage.    See  SUppitig. 

Deporit  ^  Title  Deed*.    See  Itortge^t.  ' 

Dwm — ConetrueiioB  of,  a  condition  bowg  unesed 

to  it  in  reatraiat  of  aUeaation,  164 
•  as  to  oodioil,  abating  substitution  of 

devisee.  157 

 An  eetata  tail,  in  terms,  not  converted 

into  a  fee  by  a  aubeeqoent  proviso,  where,  404 

 Property  devised  to  void  uses,  ialling  into  re< 

sidue,  where,  Sf 6 

— »—  General  rule  as  to  what  paaees  by  residuary 
clause,  389 

— —  Effect  upon  it,  of  a  chai«e  of  annuity,  389 

 Operation  of  oodioil,  to  deviee  of  property  pUN 

chased  between  dato  of  will  and  codicil,  3S6 
DUapUatlmu.   &aa  EecUtia»Heai. 
I»»atargt.  See  PrUtHtr.   Ateord  ontf  SaOtfaetlam. 
ZKfeUawr.    See  Landlord  and  Tenant. 
DimiHting  3fmiiler— No  legal  eatato  in  chapel,  310 
—  removable— becomes  trespasser,  where,  310 
DUtiUery.    See  Parlnerikip. 
Dietram.   See  Inelanre,   Landlord  and  reaonl. 


EeeUuattieal  Dilajudationi — Principle  on  which  to 

be  ascertained,  IS6 
i^tctneut — Day  of  demise  in,  at  what  period  it  may 

be  laid  as  to  mesne  profita.  174 
 Advene  possession,  what  to  be  shews  by  lessor 

of  plaintiff  for  twen^  yearn,  166 
  What  ate  acta  of  ownerabip  (as  diatii^iabad 

from  a  mere  entry)  within  twenty  yean,  to  take 

case  oat  of  Sutute  of  Limiutiona,  3tl 

 See  Loftdlord  and  Tenant.  Vendor, 

Elegit — Where  it  will  sot  affect  a  purchase  of  the 

land,  from  the  judgment  debtor,  who  ezeroised  the 

usual  power  of  appointnant,  Sl4 
Sntargoment  of  7%m.    See  ArMraliom, 
E^itabk  Mortgage.    See  Ineehent. 
Error — Conversation  before  judgment,  shewing 

delay  to  be  the  defenda&t'a  object,  not  eaSeient 

to  juatify  aoing  ont  aiaention  after  anror  brought 

where,  180 
 SeeCWto.  Libel 

£m^— Affidavit  of  debt  essential  to  plaintiff's 
eaae,  in  action  aniast  tbe  eberiff}  auffieienoy  of 
averments  in  such  action,  S3 

Boidenee — Insurance-broker  a  competent  witness  for 
Bssared,  though  be  baa  a  lien  on  the  policy,  201 

 Incompetency  of  wimess,  by  being  a  creditor 

of  bankrupt  plaiatiff,  how  shewn,  201 

—  of  director  of  ininranoe  oompany^  as  to  ante* 
riali^  of  particular  fact,  210 

 Admissibility  of  apparent  partner,  to  prove 

himaelf  not  a  real  one,  99 

■  Marks  denoting  receipt  of  taxes  in  collector's 
book,  and  receipu  given  by  such  collector,  evi- 
dence against  his  surety,  where,  243 

 Peremi  who  hu  paid  tbe  tax  not  competent, 

where,  243,  249 

— —  of  pariab  boundariea,  what  held  admissible,  98 

 Defendant  produciog  deed  called  for  by  plain- 
tiff, plaintiff  must  prove  execution,  wban,  74 
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£ifjrf«nee— Ptrtf  produoing  dead  ud  off«riog  it  ia 
flvidpDce  unnst  (be  other  pMrt^  who  btd  eajt^red 
bencfif  under  it,  proof  of  «ieeutioo  Botdiepaniad 

with,  S41 

 Search,  to  let  in  wcondary  ovidonM,  46 

 Dflclmtioni  of  pereoM  not  pvtiea  on  the  re- 
cord, 67 

 Presentment  b;  homage  of  m«»or,  not  edniB- 

■ible  either  »  prsMntmpnt,  or  u  iwird,  or  ofre- 

putalion,  wh»re,f89 

 Heamj,  how  far  admiwible  evideDoe,  45 

 See  BoHkniptey.   BUttf  BxOtamge.  PnmU- 

$vry  Note.    Livery     Seidn.  Pnnmpthn.  Part- 

tKTthip.  Toll.  Practice, 
Excetsive  Arrett.    See  Cott: 

ExteutioH — Sberifih  return  to _fi,/a,,  Conrt  will  not 
giro  him  time,  where,  Itl 

 eUyed  by  the  Coori  till  •  reconreyuoo  abonld 

be  ezeeated,  wbaie,  168 

Exieutonliip — Only  VH.  allowed  to  •zeeator  Ibr 
funeral,  the  eetata  being  ineolrent,  thoogh  he,  be- 
lieving it  BolTent,  had  expended  79L,  . .  403 

— -  See  Costi.    Pleadimg,  Sfpretetttatite. 

Eteeulory  Dniit~~mj  bacoma  contiBgant  mmaia- 
der,  1«3 

factor — Hii  right  to  pledge  good*  of  bia  priseipd 

under  6  Geo.  4.  e.  94,  . .  183 
 The  priociparadeli^noaffinmiweof  ^odgao*! 

title,  where,  183 
FalM  Imprieottnunt.    See  Amtt. 
Ftt.   See  Deviu. 

FkiUtma  Nam.   See  BiVf  ofSsehange, 

fibt»— Bight  and  lamedy  of  hud  Of  manor  ibr — eol- 
loaioD  between  heir  and  deviaea,  101 

——  See  Contingent  Remainder. 

Foreign  BiU.   See  BUI  ^  Exchange. 

Foreigner.    See  Arrett. 

Forged  Acceptance.    See  BUI  tf  Exchange. 

FrmubUent  Camwymee.   See  Qnare  Immdit. 

Fraytdulent  Prtferenet — Rfpeyment  of  money  bor- 
rowed by  an  insolvent,  to  enable  htm  to  ezeonte 
m  apecifio  order,  with  an  agreement  to  repay  out 
of  the  proceeds,  not  a  fraudulent  preference,  6t 

Fraudt,  Statute  of.    See  Laadlard  and  Tnattt. 

Freight.    See  Inturanee. 

Funeral  Bxpentet,  See  ExecutorMp. 

Gaming — Gaming  debt  aecured  by  warrant  of  attor- 
ney, sold  by  the  creditor  to  a  third  petaoo,  on  the 
miarepreseDUtton  to  the  laltw  by  the  debtor  tbat 
it  was  a  valid  debt — ooorse taken  by  th«  Court  h 
to  the  judgment,  376 

General  Warrant.    See  Writ  if  AtOattmee. 

Ouarmtie.    Bee  Indemnity. 


Heartay.   See  Evidence. 

Highway — Stopping  up.    See  Mag.  Ci 

Homage,    See  Evidence. 

Bmeband  and  Wtfe.    See  Arrett, 


t,  131 


Illegal  Contract-    See  Contract.    PartaerA^.  Pro- 

mitaory  N^.  ChmiKg, 
Inelanire — Allotment  to  paraon  having  particular 

eatate,  will  enure  over  to  persons  in  remainder,  79 
 Title  of  allotmeiU  defective,  for  want  of  com- 

miasionan  apecifically  putaoing  the  powera  of  tba 

act  fai  their  award,  318 


Itulo$ure — Commianoaeia  >oe  baviag  pasaed  ibsk 
aeoonnta,  no  defence  against  a  diatrens  for  nte  (or 
expensea— tba  remedy  ia  by  vppnl  or  mndamna. 
40t 

 See  H>y,  X^ht  ^ 

Ittdamniijr — aacaritiea  given  for  money — indemnity 
against  liabilitiea  given  in  exchange — tbe  giving^ 
of  tbe  aecuritiea  held  to  be  tbe  oonmderatiott,* 
therefore  payment  need  not  be  averred,  379 

 See  Stamp, 

Indiement — Whethw  party  aoqoilled  an  tilled  to 

comr  of  indictment,  89 
 See  Bridge.  CoU*. 

Inferior  CouM— BecogDltance  on  removing  esase 
from,  reqniaile  in  tiover  aa  weil  as  for  debt,  tU 

 Jurisdiotioa  as  to  part,  in  what  ceae  the  Coett 

will  not  refuse  a  procedendo,  but  leave  tbe  delsB- 
dent  to  his  writ  of  error,  333 

 A  debndant  who  has  lenoved  a  oaaea  ham 

Lord  Mayor'a  Court  into  a  anpariw  oourt.  ia  en> 
titled  to  deprive  ^aiotiff  of  eoeU  odor  C^mt  af 
ReqoesU  Act,  321 

—  See  Cettf .    EeqtietU,  Court  if. 

latBtvetiey — Title  of  aaaigneea  to  goods  of  ioatdvnt, 
conmeBcing  by  relation,  to  enable  then  to  auia* 
tain  trover.  Sit 

—  Tbe  aituatioB  of  partiea,  in  tba  eaaa  of  m 
equitable  mortgage,  is  tbe  same  in  iaHlveney  aa 
in  benkraptt^,  306 

—  See  Sateul»tJ>ip.  Set-i^. 
Jnnmrnn^-Doty  of  assured  to  commnnieata  every 

lint  really  aaalerial,  thoogb  sot  tbougbt  ee  ly 
aaanred,  tlO 

Whetbwdwmateiialitybematteroflaver&el, 
tlO 

 Broker's  Tight  to  recover  premium  from  as- 
sured, tbotigb  not  paid  by  broker  to  asaarer,  t\7 

 Policy  on  goods,  with  very  extensive  wevdaof 

lioence— Question  of  deviatioB — (This  jwlgmeat 
since  affirmed  m  error — eae  next  volnme),.  ..174 
Seisure  by  foreign  power  aaeontnbaMl,pdicy 
not  vitiated,  though  theeaanred'aageat  badnHB 
tba  information  wliicb  eanaad  tbe  aeiaBn,  imn. 
SS5 

 Return  of  premium  for  time  '*  while  aUp  laid 

up,"  meant  permanently,  and  not  fora  tewpemy 
repair,  t&9 

 Aa  to  respective  rigbta  of  auderwrilar  sal 

assured,  in  regard  to  a  aatdemeot,  tbfon^  ^ 
medtom  of  the  broker,  who  baa  an  •oeount  eunaat 

with  tbe  underwriter,  364  , 
•  Freight — Owner  may  insorefraigblouhiaovn 

goods  cnrried  in  bia  own  ship,  SdO 
 To  warrant  inssranee  of  freight  on  aMlhsi*B 

goods,  a  binding  contract  nsBswary.  350 
 A  father.aa  anch,  hsa  not  an  iuorable  ielenet 

in  bis  son's  life,  311 
 Alteration  of  policy,  by  changing  tbe  ship's 

deetinaiion,  371 

—  See  Stoppage  im  trautitm.  Emdemee,  Nmiga- 
tion  Law. 

Intereet  iniurabie.    See  Imureutoe. 
Mand,   See  SUmpt  ou  PoMakt. 

Joinder  tf  Aetim.  See  Cooenaut* 
Joint  Slock  Company.    See  PmljmMp.  Comtraal* 
Joimt-teuant.   See  Landlord  amd  STtMnrf. 
Ja^puaul  Dihtgr*  See£l«gi(. 
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JmrimOMm.  Sm  liifiikr  Cmoi,  J<f  wte,  <Wf 
Ju^MU  SmtStat^m^. 

JMl^kmthm,  8m  Ball.   PkaOhg.  SiniAr, 


JLmUUmI  and  Tenmnt — Tenncj  m\y  from  jmi  to 

yw,  (tbovgfa  no  teni  meatiiniad,)  inid«r  agree- 

mot  to  wen  eioie  qoerrr,  wbieh  woaM  like 

■erml  ymn.  It 
— —  Wbet  tlterationi  im  dwnieed  premiiee,  tesutt 

not  justified  in  mekiDg.  106 
 Brawer'e  btrf^ia  with  his  tenint  to  rapply  ell 

Iba  beer,  whether  it  btndi  to  under- le«eee,  3T8* 
— ■—  Whetherit binds,  wherethe  biwerjrie 

aaripaed  over  to  niotber  conptnj,  St8 
 Notiee  to  quit,  suttoieocy  of  anthorily  to  giro 

it  on  behalf  oilandlord,  t97 
 Competency  of  one  joint-tenant  to  determine 

sub-tenancy  as  to  both,  by  notice  to  quit,  369 
 Distress — Right  of  lindlord  to  make  second 

eeiuire  of  same  goods  for  further  rent,  pending 

replevin  far  first  eeiMiTe,  SOS 
— —  Attctioaoar,  aboat  to  mII,  vaiMlj 

promising  if  landlnd  would  mot  diatraia,  to  par 

the  rent  iben  duf,  and  tbal  for  lb*  mnant  half- 

year,  314 

 Disclaimer  bv  tenant  of  the  party  claiming  to 

be  Isadlord,  a  dispeoaation  of  notice  to  quit,— 
Katraapectira  operation  of  auoh  diaclahaar,  9tl 

 See  Land-ta*.  PUadhg. 

iMttd-tax — Apportionment  of  land-tax  between 
lessor  and  lesaee,  where  no  covenant  tad  a  pre- 
mium paid  for  the  lease,  and  wbtra  the  landkwd 
redeemed  the  land-tax,  X9l 

Leuot't  TUle.   See  KMddr. 

QoaatiOB  ia*  not  defaodant'a  iBtanUoa  but 
tlio  teadeaey  of  tba  act*  176 

 Efiaet  <a  jodgment  on  all  tha  eomti,  aeBn 

-  good  and  aome  Iwd,  and  jadgment  mvwsed  g««e- 
rally,  in  error,  176 

LUh.    See  Attomty. 

LmiUtioa — of  time  far  bringing  aotioD,  for  act  done 
injnrioaalr  mdar  an  set  of  patliaaMnt,  111 

 Saa  Aaper.    Aofate.     Vnry,  ^tetwmtl. 

CmU. 

Livtry  •/  Stiain — mnat  be  proved  by  sabMribing 

witness  to  the  menonadna  of,  74 
 will  not  be  preanmad  by  a  ppanaiion  sborl  of 

twenty  yean,  74 
Imm  mt  MpsNifntb— aot  of  naesadty  naoTjoas, 

thoogb  tba  borrowar  baa  no  iataiaat  u  the  ship 

or  goods,  147 
iMtdm.   8ee  fiyeWaw.  BtftuiU,  Cmrl^.  l^^rtar 

Court.  CotU. 
Lordt'  Act — Praotice  where  priaooer  bm^bt  up, 

after  limited  time,  for  discha^a,  9 
 Compulaory  claosea — Indictawnt  of  debtor  by 

eraditM*,  lemorad  by  cerlun-arj,  moat  be  diapoaad 

of  before  oreditor  can  bring  debtor  op  under  new 

notiee.  15 

— —  — ^—  Insolfent  whose  time  is  expired  for 
delivering  aehedule  and  making  assignment,  under 
compulsory  clauses,  cannot,  by  a  rule  of  the  In- 
aelraBt  IMHom  Coort,  aaapand  tba  juacaadiaga 
in  tba  King's  Beoob,  13 

—  Tnmkey  ia  prismer'a  agent  for  reoaiviag  tba 
waaUy  alUnraaoo— bad  monay,  106 


MajtaMUi'  CMtri—  Right  of  Mtoney  to  ba  preaaat 

and  to  practise  therein — bow  iar  ll^jstiaiaa  jaa* 

tified  in  toraing  him  out,  SI 
M^ority.    See  Stket  Vestrif. 
MaUeums  Commtition,    Sea  BoMknqOeg. 

 Pnmemiim.  See  ludiHmtnt. 

Traptm  Aet — Notiee  <tf  aetioB  aadar,  aaasa- 

■ary  eaaa  not  within  tba  aot,  wharo,  71 

MmtiamtMt — where  it  lies  to  eoaipal  etargy  to  bory 

corpse  of  parishioner,  384 
 lies  wbere  a  atatou  givea  to  panooa  a  limited 

authority,  to  be  exercised  for  a  particular  purpose, 

though  tba  time  directed  for  iu  azereiae  be  peat, 

359 

— —  Saa  Imehtwrt. 

ilmtarial  Bigki.    See  Evidtw. 

HSmrriag*.    See  Mag.  Cases,  Kl. 

Militia  AeU.   See  Comfy  Tretuurer. 

MiiKt.    See  Canal  Cvmpamg, 

Mt*repr4*4ntaiioM.    See  Vtmdar. 

JfiitsAs — Blonay  paid  by,  for  rant  to  traateaa,  who 

had  ao  title;  and  tanaat  efoetad  under  a  title 

paiaatoant,  100 
Vei^X*— Titla-dseda  deposited  as  seoarity  baCcm 

ooavayance  made  to  borrower,  lender  bass  right  to 

tbe  conveyance  when  made,  192 
 Depoait  of  deeda  oa  a  legal  eoatraot,  not  afiiet- 

•d  by  a  anbsaqoant  illegal  eoaitast,  when,  1 9tt 

 See  Inteimmi. 

Mar^agt  Bmitf .    See  Stamp. 
MutmalD*bU.   Sm  Stt-^. 


Navigatio*  Late— Ship's  eomplMnent,  under  circom- 
SUncps,  composed  n  naeatitau  of  a  amtller  pro- 
portion of  British  aesmen  than  required  by  tbe 
act,  ai>d  oo  c«rti6eata  of  in^nUty  to  obtain  nort; 
action  on  policy,  391 

•  See  Iium-anee.    Pilot  Act. 

Ntgtigenee — Defendant,  in  action  for  negligence, 
seeking  to  disebaif(e  hiauelf  by  abewing  negli- 
gence in  tbe  plaisUff,  t63 

Ntm  Trial — Motion  for  new  trial  under  Weloh 
Jodieatnra  Act,  88 

— - —  Rigid  adherence  of  Court  to  rule  not  to  hear 
motion  for  new  trial  wbere  verdict  under  tO(.,301 

Wmrail— Plaintiff  electing  to  be  nonauited,  rather 
than  let  case  go  to  jury,  after  aomming  np,  341 

 Court  wonld  not  relieve  plaintiff  from,  on  pay- 
ment of  cosu,  b«canae  by  mistake  be  was  oapn- 
pared  at  tbe  trial,  Itl 

A'Mory— What  aarviea  to,  not  aaflieieBt  to  aatitla 
clerk  to  admission,  199 

Notiee.  Sea  Matieioiu  IWipew  Aet,  Baaknfltjf, 
Landlord  and  Tenant. 

Offiea,Aanual — Bond  for  faithful  paTfbnuance,to  what 
it  extasda  j  effect  of  annnal  reappointnant,  105. 

Parti»ulart  of  Dtmand — Where  there  are  apeoial 
counts,  and  counts  for  work  and  labour;  the  latter 
mnat  be  referred  to  in  parUcnlsra,  144 

Partnenhip — Authority  to  dirrctora  of  joint-stock 
companies  to  draw  and  accept  bills,  51,  5t 

 LiilHlily  of  partners,  oetensible  or  aacraC,  to 

make  good  miaappropriaiion  by  one  partner,  57 

— —  As  to  ntraapMtire  liability,  fix  miaappRqiria- 
tiooa  previooa  to  a  partoer  jtnning  tlio  firm,  57 
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P«riiMriUp— SR«t  of  ou  of  k  fim  of  dIaHHan 

being  «  retailer  of  spirits  witbin  two  niln,  60 

—  Secret  partoer  aot  U*bl«  fot  ombwtti  mad* 
ftfter  his  retiremenl,  wbere,  840 

 Tbree  finni  privatelj  joiniDg  ia  oontruls,  on« 

onlj  being  tba  ontenmU*  oootr«otor,rigbt  of  action 
in  all,  90C 

 See  EMencg. 

Patnt — What  not  a  pmiooa  pablimtion  no  as  to 

invalidate  a  iiaient,  46 
 Specification — UBeliMnm  of  mitten  elumod 

tbersin  aa  part  of  patmt,  will  not  iardMate 

patent,  wben,  46 
Pmnv  iiet— Powor  of  Comaiisaionen  undor  Hotn- 

politan  Act,  extant  of,  aa  to  prcgeetioaa,  SS8 
Paying  MoKtg  imio  Cpwt— Plaintiff  cbn|^  bia 

mind  aa  to  taUng  it  oat,  after  acoepttng  tbe 

cobM.  ffl7 

PibI  jlc(— Charging  maiter  with  panltiaa  ftr  not 
taking  pilot  on  board,  140 

—  — ■ '  See  Navigation  Lata. 

Pkading—A  plaintiffauingon  an instmnoBt,  liovnd 
to  knowledge,  or  notice,  of  all  that  tbo  inatnme&t 
refen  to,  wMre,  fTO 

 Rejoinder    impliedlj    admitttng   Iho  1^1 

qtutiiiy  of  jnatificattoo  oootnined  in  tbe  repUoMiOD, 
oj  averring  exceaa  in  tbe  qnantHm,  ttS 

—  Troapaa — Pkaef  gonenl  iaaue ;  tndly,  plan 
jnatifieation  ;  new  aaaignment  alleging  aiaiariTt 
exeretae ;  no  plea  to  that ;  defendant  not  allowed 
to  gire  eridence  of  no  oxcaaa,  not  baring  Joined 
iaaue  in  the  new  aaaignment,  331 

— —  Wbere  tenant  from  jear  to  jear  baa«nb-let 

fram  jrear  to  year,  bow  lattar  tonaoej'  to  ba  do- 

Miibed  ia  pleading,  69 
- —  DaehntioB  oonditioaalhr  in  btflaUo  astioH. 

wharo  BO  bail  put  in,  and  tiaa  oxplrad,  f09 
 PlatotiffmaydecIaraiDbiaparticoJarebBiactor, 

opoD  pTOCosa  aned  ont  in  bia  name  genf>ralfy,  bat 

not  viea  verti,  387 
 See  Bridge.   CevmuKt,  SttapS'  Imiemmttg. 

iAM,  Probatory  Ntl*.   Owwr /a^edlf . 
PMg«.   Sao  Fwter. 

PoUeg,   Sea  Insimmee.  Smig<Uitm  "Loa. 

Pmmr  if  SaU — hj  tnistees,  with  troat  to  pttrcinaa 

and  aettio  other  landa  to  aaau  nsea,  not  well 

•zecated,  wbere,  197 

—  to  Jnsticea.   See  Setiiemi. 
~  of  Attorney.   Sea  AtttnUY- 
PraeHet.   See  partiotilar  baada. 
Preftrenee,    See  PraudHleHt.  Bmdarmplejf. 
Pmditm,  lUhtrn  tf.    Sec  /nanraNor. 
PretetiptUm,    See  Wm/. 

Pretentnnt,    Be*  Bttt      Btdumg*.  Pnmlttary 

Note.  Emdenci, 
Pnnw^tim.    See  Lherjf  rfSiislm. 
PHH^ptUamdjIgtnt.  See  A»^£rdkiav«.  Faettr. 

Inaanmee.  Femdtr  and  Vendet, 
Prineipal  and  Smvlg.  See  Suntff. 
PriWRfr — Chwged  in  execution  in  priaon  of  conrt 

of  county  paUtine,  7 
 RemoTal  of,  by  habeas  corpus,  to  be  charged 

with  action  in  Owrt  of  Weatminaier,  7 

—  Plaintiff  in  custody  1^  reaaon  of  judgment  for 
ooata,  wbathor  entitled  to  tbe  isaistance  of  48 
Gao.3.c.1S3,  ..  104 

—  not  oatitled  to  diadiarga  under  46  Geo.  3,  e. 
Its,  in  asaentiaB  for  eaata  of  ejaotaaat,  f  ff6 


PriiSMr.   Seo  /mifawrf.   LarA*  jM. 

Praeeu.    See  Pltadh^. 

PrMUtiatt  — Prooeeding  in — Coata  tbcewNi ,  37  5 
Pnmiaary  JViMe— payable  oo  damaad  oo  tha  faeo  of 

it— oridence  to  ahew  not  to  bo  paid  tiU  oacfata 

act  done,  inadmiaaible,  t6l 
—  DiatiBOlioa  betwoea  atatiBg  the  plaaa  whara 

payvUe,  ia  tha  body  of  noM  or  at  the  foot,  7 
 Effidanoe  of  illegal  conaidentioa  affactiag  Aa 

payee,  not  admiaaible  aa  dofence  oa  tha  part  of 

mue>  agaiaat  iodwaae,  wbem*  367 
Patvkowr.   Saa£t^.  Faadv. 

Quara  Impact — Snffioieacy  of  arerawnts  aa  to  pro- 
aaataaanta,  where  pliiobf  claimed  to  jKoaent  ta 
tha  fourth  turn  in  right  of  me  of  four  ooponaaan. 
C81 

 By  a  deed  in  1673,  in  eonaidentioB  of  tOs. 

and  aernoas  dona,  the  fourth  ton  waaooav^od. 

(Ibeoh^rcb  being  then  full) — qoaatiaB  of  frnnia 

Ae  oonsideratioa,  f  81 
Quo  IKomwtff—Applicantfor.being  poor.no  giooad 

to  require  aecurity  fot  ooaiSr  uDlaaa  he  ba  the 

Bkare  iMtraawatof  aaotbaKforimpn^potpoaaa, 

S66 

Satt.   See  faefaiare;.   Selaet  yitatrg. 
Mtadmtuiam.  8tm  MtorMg. 
^W^gntaaaea  en  rtwwimg  auue.  See  tiAriw  CtmU 
— —  Money  leriod  ondar  foifoited,  mea  to  ba 

funded,  153 
M^ttr.  SteBmdmct. 
lUmaimdrr  mm-   Set  tmdUrd  nd  HhmbC 
JScaf.  Sao£aadfan<aarfr«WNl: 
Jlapoir.    See  Bridge. 

R4jrrtmUati»€  —  Widow's  priaid  /acta  pnaaaaaeiy 
title  to  huabaod'a  goods — i^bt  of  aetiMi  tharafcw 
againai  wrong-doer  without  forUier  pioflfi  SH 

£«pMtaiMm.  See  Bridmef* 

fijfMMif .  Cam  tf  fta^ifirarinii  of  datadaak  m 
entitle  bim  to  be  aoad  Umaia.  196 

Suidme.   Stt  Dadte, 

Bt^Hmdtntia.   ^  Learn. 

StteMmt^CmitraeU   See  ^app«wn  t« trmmt*. 

Bntniaa.   B^DewiM.   Lmdkird  mU  TnmU. 

Bmeatiem.    Stt  Atienuy,  Power  »f.  JalkuHf. 

aigU^lrug.   See  Way. 

Secondary  Evidence.  See  BMene*. 

Secret  Partner.  See  ParlmrMp. 

Seettrttyfar  CotU.    See  Quo  ffWoafe. 

Select  Vettry — MarjOrity  neceasary  to  asooate  yamtn 
reated  in  thetn,  of  mrting  cbureb-mtea,  itc.,  S5 

SwfUMU — Power  of  five  Joaiicea  at  Qnartar  Samioan 
to  audit  aceoants,  not  well  ozaotUad  by  SaiMiM 
gencnily,  whan,  tS6,  t39 

Si^o^^Wbal  WMf  be,  agaiaat  aoto  giraa  by  Ima* 
'  band  da  debt  due  frmn  wifo  bofon  natriag^  wad 
■  sued  OB  by  him  alone,  4S7 

 Maker  of  note  eunot  eat  off  debt  indepeadoat 

and  collateral,  due  firom  payee  in  artioa  at  ooit  of 
iadonee,  t67 

 Debtor  setting  off  promiaaory  aotea  obtaisad 

af^  mditer  ato^nng  payaient,  396 

 Debtor  of  joint  aalate  of  bonkra{rts,  not  per- 
mitted to  set  off  any  debt  aeoroed  to  biiaat)f«ft«r 
knowledge  of  the  mnkmptcy  of  any  Ae  cc»- 
dilor  firm,  396 

— —  Bee  Amkrapfey.  /asahmey.    MmImcI  iMca. 


Digitized  by 


KING'S  BENCH. 


ix 


Shtriff—Hoyr  fn  liMe,  hivis^  taken  biiUbond, 
•na  being  utuhed  fat  not  bnnging  in  the  body, 
S9!i 

— —  See  ^i.   BaU-bmd.   Estetttian.  Eieape. 
Skip  BrwW — Not  entitled  to  commisdon  for  igen^, 

in  Kttempts  to  effect  chirter-ptrties,  144 
Siip^Hg — Muter oennotmaintaiQ  action  fordemiir- 

nfe,  witboat  ezpreae  contract  with  him,  348 
 See  Inmranee. 

Slander— RvpnUafg  elinderoue  word*  not  jttftifi- 

»Ue,  where,  14 
Swmggihig.  SetlfrU^Jttlittmee. 
Special  Jury.   See  Cat: 
Spedjleation.    See  Patent. 

Stamp — for  bond  to  ■ecore  oompositioii  to  ereditora 

end  to  {ndemnify  e  co-wetj.  66 
 Bond  for  lOOOI.,  and  intereat  ud  banking  ex- 

peoM,  S96 

 Hw^pge  hooA  not  beadngattwdtta  m  Bort- 

g«g».  7t 

 Foreign  Bill  of  Ezditnge,  149 

II.  p     Irish  policy  of  insurance  eieented  in  Ireland, 

bat  accepted  in  England  by  agent,  146 
 Alteration  of  poliey — new  atamping  not  ne- 

oowaiy.  wbaia,  371 
 Aa  to  expieaaii^  Irae  oonatderation  in  con- 

veyancee,  and  in  leam  on  which  a  premium  is 

paid  aa  well  aa  rent,  300 
— —  Deeda  valid,  though  not  stamped  aeoording  to 

raal  consideration,  SCO 
Statute.    See  Fraud.  LiadtatUm. 
Staig     Execution.    See  Exeeutitm. 
Stofpagt  in  treiuttu — Effect  of,  as  a  reaciaucm  of 

MDttiet  and  rereatin^  of  proper^  in  veodor  to 

pradade  action  by  aasigiieea  of  buikrapt  nndaa 

on  policy  effected  by  him,  90 
Submiisiou.   See  Arbitratiom. 
Sui'iale.   See  Vendor. 
SepprvMin  if  Fact   See  Jnnranee. 
Stirety—Vato  giren  to  banking-hooae  to-  eeoora 

banking  account — intereat  charged  thereon  re- 
'  gnlarly,  but  note  not  put  to  account — Statute  of 

LimitatiooB— change  of  banking  firm,  94 
 Whether  accommodation  acceptor  or  Jdnt 

maker,  aa  surety,  disoba^d      time  giveii  to 

piiseipel  on  bis  giving  eognont  payibn  by  in- 
stalments, 119 


Tail   See  Dtvite. 

Tenant  at  vnli.  See  Vendor,  Lattdtord  and  Tenant. 
Tim,  Computation  of— Diatinction  between  calendar 

year  sttd  year  of  office,  tit 
Tithe.   See  Compemation. 

Toll — claimed  by  corporations — Entries  in  books, 

inadmissibility  of,  as  evidence,  141 
 ihermigh — Whitt  sufficient  conaidenitiou,  and 

what  not,  to  aupport  claim,  141 
Treamrer,   See  County  Treamrtr, 
7Veip«M.   See  RsprMntoHse. 
Trover.   See  Intotvent.  Umry. 
TnMm.   See  Twnplku. 


Tumpihe — Trasteea  holding  offices  of  profit,  4 

Variance,    See  Pleading. 

Vendor  and  Vendee — of  gooda  : 

Vendor,  by  hia  conduct  with  broker,  enabling 
the  latter  to  represent  a  contract  as  bis  own,  and 
thereby  obtain  payment  to  himself  from  his  prin- 
eipal,  259 

 DuabilityofTendortosuetherealvendeetheie- 

on,  259 

— ■'  ■■  What  amounts  to  a  warranty,  though  refusing 
to  wairant,  50 

—  When  ftet^  u  batweea  vendor  and  vendea, 
amount  to  wairan^,  vendee  may  maintain  aa- 
aottpsil,  tfaoagb  Acta  wmM  aappnt  aetion  of  do- 
ceit,  SO 

 See  Authority,    Wt^tU  and  Meamm.  ^t/h 

page  in  tranritu. 
'  (Elands,  &6.J 

 Vendor  contracttag  to  adl  leasdiolda  "  aa  be 

held  the  same,"  and  pnrohaaer  agreeing  to  buy 
them,  "  without  requiring  lessor's  title,'  1 14 

 Situation  and  right  of  parties  where  ^orchaaar 

—  leaella  before  bia  title  completed — original  v«fc> 
dor'a  title  taming  out  defective,  159 

—  Uiarepreaentation  by  veador,  eAet  of,  wbora 
purchaser  agrees  to  take  title  with  all  defeetai  ttoA 
naa  completed  his  purchase,  76 

 One  in  poaaesnon  under  agmeownt  for  par- 

ehaae  is  tenant  at  will — bow  dfltimiinable,  154 

 See  Ele^. 

Verdiet.    See  New  TrtaU 

Vutrg.   See  StU^. 

VMuntoTv  Paynmit*  See  Amkrtiptojr. 

T«jiagit  llUgmU  Saa  Han^^  Lmt. 

Unay — When  the  year  for  bringing  aetion  fo' 

panal^  begina  to  run,  Zbt 
 Bight  of  aetion  of  trover  for  goods  usuriooiljr 

pledged,  19f 
 See  Mortgage,  Loan. 


ir«rfwit  e/*  ^ttomay — Deftaiance  not  written  be- 

fi»e  filing,  under  the  statutes,  190 
—  Uttcertificated  attorney  not  competent  to  attest 

warrant  of  attorney,  by  a  prisoner,  SOS 
Warranty.   See  Vendor. 

Wotfr-wenb— Proprietors  of— their  liability  to  aa- 
nrer  for  injnry  to  highway,  by  pipes  being  out  ol 
repair,  195 

TKay,  Right  n/*- Prescription  for,  over  uninclosed 
lands,  not  destroyed  by  inclosure,  where,  68 

Weighti  and  Mtature$ — Contract  for  sale  by  the 
Winchester  bushel,  void,  where,  181 

IVekh  Jadieatnre.  See  New  TWot 

Ifidpw.  See  Sepretentative, 

Wifiu  Sf^rrut. 

WUI.  SeeOnlM. 

Witneet.  See  Boidenee. 

Writ  ^  JttfftanM— Operation  of,  as  to  seareh  for 
smuggled  goods,  361 
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AetioK — for  neglect  of  duty,  not  naintaiatUe,  under 
cireumatances,  againat  a  tniatee  of  certain  pro- 
perty tot  eecoring  payment  of  biUa  of  enbu^, 
«88 

 And  MO  other  iMds. 

of  Batdcn^lty.   See  BmknqH«y.  Baii>fEx- 

Aimiuim—to  dispense  witb  aetnal  proof  of  bank- 

mptcy.S 
J^d«nf— How  to  be  ligned,  109 

—  Form  of  the  jurat,  18 

 to  hold  to  bail,  by  dnwarof  bill  againat  accep- 
tor upon  balasco,  309 

—  by  indonoe,  omittin(f  to  Mst*  to  whom  pay- 
able, 39 

■       See  MiinmuT, 

AgnnuHt — Conetruction  of,  as  to  notko  for  detar* 
mining  anplwment  Ihoieandar,  91 
And  see  Omtnel^ 
Allm.  See  Fcnigntr, 

Amtndmunt — of  writ  of/./a.— not  allowed  where 
interests  of  third  psrtieemsy  be  affected,  41 

 of  bailable  process,  18 

— .  -  See  EjectmanU   Pint.   Pradiec.  Rssoeirw. 

Atandty — Practice  as  to,  «i  mtiou  for  aattug 
aside— Reg.  Gen.,  78 

—  See  TTamiiil  ifAttanuy. 

^rMiratioN— Authority  for,taTelnd — Cooitwill  not 
interfere,  where,  149 

—  Irregularity  as  to  eolaigsnmt  of  time,  bow 
cored  by  assrnt,  59 

—  And  see  Award. 

Arrat — without  reasonable  oaoae.  See  Cetts* 

wlf(0m«y— Liability  of,  for  negligence,  79 

.  Right  of,  to  proceed  in  a  cause  for  the  reoorery 

of  his  coots  afw  settlement  between  the  parties, 

tt6 

 Prinleg*  of,  sued  in  another  court,  930 

—  PhiBtiffinaoaosenotobligedto  indorse  bis 
name  and  abode  on  the  writ,  S79 

 Prinlege  of  solicitor  of  customi  Aougb  not 

an  attorney  of  the  court,  139 

J  net  ion.    See  Vmxdar  and  Purchater. 

Alport/— Sufficiency  of  adjudication  bT,on  asabmii- 
aion  of  "all  mattorain  difference,'  1 

—  Ftaetieo  as  to  motioBa  ibr  sattiag  asido— Rog. 
Gen.,  78 

 And  see  Arbitration.  Pruetiea. 

Bail— I-Mseboldera  not  admisnble  as  soob,  9 

 What  competent  to  render  principal ,  6 

 Allowance  of,  disobaiged  for  prijory,  137 

 entitled  to  aoiioe  of  principal's  dofiiidc  before 

proceedings  sgaiost  them,  where,  1S9 
 lieir  situation  where  principal  convicted  of 

faloay,  subject  to  point  reserved,  113 

—  ^oneretur  refused  where  bail  in  condition  to 
render  their  principal,  a  bankrupt  who  had  neg- 
leetod  to  plead  entifieate  miit  darrmn  tmtinuatutf 
SfO 

—  Rejeoted— Sheriff,  aftw  attachment,  may  put 
in  othor,  sad  nudor  die  dafandsnt,  f79 

—  Court  allowing  tima  to  inquire  lofflaiflBey, 


does  not  allow  abandonment  of  that  bail  and  pal* 

ting  in  of  freafa,  392 
Bail — Dmoait  in  lieu  of,  oaanot  bo  taken  out  by 

pUintifr  till  time  fer  jisr^asfnv  past,  t78 

 See  BatAmpt.    PrwtiM.    Seirt  Facia*. 

Banher,    See  BanAniptey,  Act  rf. 

Banhrupt — canoot  bold  aaaigneea  to  bail  ia  aetin 

to  con  teat  ralidi^  of  commission.  IM 
— —  entitled  to  bis  discharge,  where  rendered  by 

bail  on  judgment  obtainm  after  oartiisate.  fat 

want  of  us  pleading  it,  wbeio,  ttl 
BaiJerupiey — ^A.  ship>bnAer  ia  a  Udcr  widda  tba 

Act,  tat 

—  Actof— -Bankordosing  htadoonandradoart, 

where,  103 

 By  lying  in  prison,  when  complete,  S04 

 — —  Fraudulent  daliveiy  of  bill  exdmnge, 

amount!  to,  103 

—  What  traasaetions  not  protootad  as  valid  adm 
sad  paymeota,  St4,  t98 

 The  baokmpt'a  interest  in  bia  wife's  ri^  of 

entJT  into  lands  passes  to  his  ass^neea,  S49 

 SaUs  by  aas^oes  under  commiasio*  sBpet^ 

seded,  void  agaiast  aaaigneea  under  new  oonsBs- 
sion,  ff67 

—  Conatractiottofaetas  toiaiolmwrtof  proceed 

ings.  SIX 

—  ■■  Whatia  a  judgment  within  aec  108... 16S 
— —  General  plea  of,  in  what  terms,  S70 

 See  Adw^Maml,   Praetiat,   Vtmiar  «W  Pv 

ehttier. 

BiU^JEseAwws— ObUtmttiott  of,  on  dfllivwyif 
of,  oador  ndo  to  star  pioceediBga,  ill 

Aosqitance  of,  aoed  not  bo  ftTsnod  to  be  ia 

writing,  176 

 Notice  of  dishonour — drawor  alwan  eatitlal 

to,  where  he  has  fair  reason  to  ozpaet  be  will  asC 
be  called  on  to  pay,  273 

— -  And  see  A^danit, 

Carrier — b^  water— Doty  to  carry  wttboot  Hnasiia 
sary  deviation,  353 

 As  to  reeponailulity  of,  under  cireomBtaBM^ 

where  a  person  chafed  with  paroel  to  mmi  it  \if 
the  coach ,  went  as  passenger  and  eairiod  it  smeag 
bis  own  luggage,  which  was  loit.  S7l 

CtigtwoiU   See  FarlasnUp. 

CmtdUion  Prte«de»t—Ovvo»  of,  oa  plaintiff,  aot  fK' 

fbimed,  he  could  not  W'"!i'n  bts  actioa  ^aiart 

defendant,  ZS4 
Contract — Unitamped.    See  Endcwv. 
——  On  a  Sunday,  though  oontnet  VMd,  aawsat 

rpoovenble  on  f  iimttim  aumft,  wjiere,  t80 
~—  Qii«r«,  wbetber  not  alsoiMOvanhle  in  ttonr. 

380 

 And  see  Agrtmeat, 

Corparatian — Appointment  of  officers  by,  bow,  and 
bow  proved,  86 

Curt*— Allowance  of  under  act  agaiuatmalicioaB  ar- 
rests, 6(^S10 

 Under  Bit  9  Wil.  3.  giving  costs  to  cm  of 

saroial  dofimdanta  obtsiaing  vardiec  ia  tm^Mi 
&c,  whara  not  aUowablo,  tlT 
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Coftj— Under  WMtminster  Court  of  Cmucitwa  Aet, 

tler«oduit  not  audtlvd     Mggestion,  Itt 
•  Diuinctimi  between  it  «ad  LondrtD  Act,  Itt 

—  Of  mU(  vrtmqui,  »  joiat  derendant  not  ea- 
titled  to,  ander  8  EUx.,  where,  149 

 Security  for  by  inhnt  pluntiff  auing  hj  pr*- 

eluiH  my,  will  be  oidered,  where,  1A5 
 When)  defendenu  defend  separatel/,  and  tiieie 

U  m  Terdict  for  thean  genertlly,  tT7 
 What  Dot  wilbin  the  scope  of  a  mortgig* 

security  given  for  eoeUofcognoTiland  judgiMBt, 

•nd  all  other  coats  sttaadMlt,  147 
 See  j4i(i>rNMr. 

Ceienant — for  quiet  enjoyment,  not  implied  (where 
not  exproased^  beyond  life  of  lessor  tenant  for 

—  By  obUgM  in  bond  not  to  sne  durins  life  of 
obligor,  not  binding  on  aaaignee  of  bond,  where, 
176 

 not  to  sue — Cooiiruction  of  a  proriao  to  apply 

ooUatwaJ  ssMts  in  ditcbitgo  of  debt,  S88 

Dectit — Action  of,  for  false  representaUon  of  ebarae- 

ter  <^  ^eot  or  serrant,  1 19 
i)Md— of  eompoaition — CoastmetioD  of  agreemat 

for,  M  to  inaal  tad  aecessaiy  clauses,  M 

 Construction  of  proviso  not  to  sue,  S88 

Depmit — Recovery  back  of.    See  VtnJvr 
 in  lieu  of  bail,  S78 

DcviM— ConitructiM  of|  vbetber  devises  took  in 
fee  or  for  lifo,  XSl 

 Whether  inelading  copyhold,  or  itoti  199 

Ditlrei^by  Isodhnd,  oa  lodger's  goods,  246 


^^(BMNl— Service  of  declmtton  in,  sufideaoy  of, 

1,  108,110**,  <69 
 ftoceediag,  whew  oae  of serwsl  hornet  ewptr, 

111 

— —  Mortgagee  bow  ht  pennttted  to  defcad  h 

landlord,  tX8 
 Practice  as  to  recognisance  and  nndsrtaking 

oDderl  Geo.  4.o.87,..XS7,  X80 
 Suying  proceedings  In,  where  lereiil  netiaao 

pending  for  same  premises,  143 
Emr.   See  Praettet* 

Evldnet—V/nxwa  agreemeat  must  be  prodooed, 
where,  tl8 

 Where  contract  in  writing,  but  not  itampedidS 

—  liDproperlysdmitted,effeotd',wbereoiheruo- 
obieetionsble  evidence  givea  lUso  to  th«  uaw 
fiHits.  it* 

 of  pnblioation  of  new^per,  what  mfficient, 

1S6 

'  of  a  modus  dedniandi,  tt 

 ■  Writ  not  proved  by  eauy  in  shsriff'a  book, 

where,  146 
 of  discharge  of  insolvent  debtor,  6S 

—  —  ia  fudr«  imptdit,  on  allpged  right  to  preeeat  to 
a  chapel  in  virtoe  of  beiog  charged  with  repaira, 
141 

 of  title  of  assignee  under  Insolveot  Debtors 

Act,  70 

 A  veraeat  that  plaintiff  bad  been  forced  to  psy 

and  had  paid  money,  bow  oatisiied,  16A 

—  in  mitigation  of  damages.   Soe  XJtvf. 

 ia  afirmation  of  tb«  issue,  where  it  lies  on  the 

defendant,  174 


£vU»Re«— Where  the  affirmadre  k  w  the  deloiw- 
dant,  the  plaintiff  need  not  give  evidence,  ISS 

—  of  appointment  of  corporation  officera,  86 
 Witness  not  inadraiaatUe  by  staying  in  court 

after  order  for  witnesaea  to  withdraw,  wnere,  S76 

 Insolveot  debtor  an  interested  witneu,  where, 

70 

 Bemsiader-maa  in  tail  held  an  interested  wit- 

nsas,  where,  100 

— —  Remedy  for  ooB-atleadsDoe  of  tubpceaaed  wit- 
ness, mt 

 Effect  of  NoU*  prou^ui  in  eatabUshing  oonpe* 

tency  of  a  partner  at)  witness,  53 

 And  see  Varianfa. 

Eictpiiatit,  Bill  i/.   See  Praetiet, 

FaU$  PtM— Prtctiee  as  to  striking  out,  135 
FaU$  Rspraentatmt.   See  Deceit. 
Fiiie— Pasaiog  of.as  of  Trinity  1807,onder  eiicno^ 
stsacee,  63 

 delayed  by  neffligeaoe,  aot  allowed  to  bo  per- 
fected, where,  X69 
- —    Paniea  will  be  left  to  levy  another,  wheia,  77 
-■     Acknowledgment  of,  by  parties  in  Scotland,  lOS 

 Amendment  of,  by  deed  to  lead  uses,  173 

— —  Not  allo«'ea  where  form  prescribed  bjr 

rule  not  puraued  in  affidavit,  197 
Fixtura — Pomp  removable  by  tenent,  where,  140 
FanigMtri — not  affected  by  notice  in  Loudon  Ga- 

astts,  where,  3 
FtuhJi,  StatitU  »f.    See  GuaraHtis. 
FnuiuUHt  Pnjtmet—Vaiwt  laaolnBt  Deblota 
Act.  49 

GiieraMtu—Asio  the  consideratioa  shewn  thereon,4 
 Ai  to  the  cuatinuaoce  and  extent  of.  9,  46 

—  What  indemnity  not  a  gnorsntio  withia  A* 
Statute  of  Frands,  165 

 for  performance  of  covenants  la  a  laate  Itabi- 

lity  of,  on  bankruptcy  of  lessee,  10 

Indtmnity  tf  Sluriff— (or  taking  goods  naderjS.^., 
8S6 

/a/eHer  Caart— Bsmoval  of  caqse  from,  praesdsnrfe 

refused,  wbel^  138 
/asetWNt  Df&MT— Payment  of  noo^  by,  whan 
void  as  volonury  payment,  49 

 Warrant  of  attorney  given  by,  will  ba  void  aa 

Tolunlary  preforeaoe,  where,  132 
Disebarge  of,  bow  to  be  proved,  6S 
—  Agaiast  what  ddtts  it  ariU  oot  be  a  dia- 
charge,  69 

 What  pasaoi  to  the  aaaigneee  by  the  sssiga^aat, 

70 

 What  sufficient  proof  of  Lbeir  title,  70 

 Right  of  provinonal  aasigaee  to  sue.  163 

 Landlotd  can  only  coma  ia  with  othw  orodl- 

IMS,  where,  180 

—  And  see  Tmpoii . 

/Miperliea— bv  one  party  in  a  oaoie,  of  papeta  ia 
band*  of  other  party,  ft9 

 of  parish  books,  pending  an  action  to  try  vali- 
dity of  parochial  rate, 

iatemt— In  what  ease  not  meoreiable,  295 

Irrtgularity.    See  PrMtiee, 

Jdinl  Stock  CoMfaajf— Liability  of  ebiivholden  who 
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hw8  done  DO  act  beyond  sulwcriblii^  for  abuea, 
»5r 

jKdgmentset  aside  for  irregularity,  wbere,  198 

 For  tmtiag  p1e«  as  nulli^,  on  what 

tenni,  230 

Landtnrd  avd  Tmiant — Landlord  ha  no  rieht  to  ft 
year'arentander  atatnte  of  Anne,  where  he  it  the 
execulion  creditor,  180 

 Pump  removable  by  tenant,  wbm,  140 

— —  And  see  Kotiee  to  Quit. 

Leuje— What  is  ■  lease  and  what  an  agreement  for  a 
lease,  19 

Libel— What  publication  tending  to  lidioole  will  be 
held  to  bo  libellons,  196 

 Newspaper  reports  of  trials,  24 

 No  mitigation  tUatthey  wereiiiotberpsperB,S4 

—  Flea  of  jufitification  not  corering  whole  libel, 
where  demurrable,  36 

 Where  divisible,  a  plea  of  justification  aa  to 

part,  good,  193 

 Form  of  declaring  on,  86 

 New  trial  for,  on  the  Court  eaandsriagtba 

libel,  t94 
Limitatums.    See  Statutt  of* 

Xotf^fT— landlord's  promisenot  to  diatniBlill  goods 

for  tenant's  rent,  246 
London  Gaitlte.    See  fortxgnrr. 
horit*  ^ct— In  what  case  prisoner  will  be  remanded 

gonenll/  when  brought  up  under  compolscHy 

elaoMfl,  986 

—  PrlMMMT  brought  up  at  aasiaei  and  ramaoded 
judge,  Conrt  baa  no  power  to  iaterfwe,  COS 

UaUeioui  ilmit— What  cona^ood  to  be— and  coati 
thereon,  210 

MIniwiT  nfdnfnndant  in  affidarit  to  bold  to  bail, 
109 

liodui.    See  Evidence. 

Mortgagee.    See  £;(ctmml. 

Motionefor  New  rriaZi— General  role,  152 

Neglect  af  Duty.    See  Action. 

Vewtpaptr,    See  Etideuct,  IMeU 

Una  3mf— Genwal  mle  as  to,  15S 

 Instaneea  In  wbidi  it  frill  bo,  and  will  sot  be, 

granted,  65,  168. 29S 

NolU  ProwfHt— Effect  of,  in  making  partner  a  com- 
petent witness,  SS 

AViiHft — Entering  where  issueafband  both  wBys,141 

UottM  if  DriAoHour.    See  hill  ef  Exchange. 

 to  quit— customary  half-year,  f  t7 

 to  weeVly  tenant,  110 

- — —  And  aee  Practice. 

Parish  Booki.    See  Intpertion. 

Parol  Promiie.    See  Statute  of'  LimitatiOHS. 

Partiierthip—Co%notit  given  byone  of  two  partners 
after  disaoluliou,  117 

 Payment  to  one  of  aoTMal,  f9 

 where  one  baa  committed  as  act  of 

banVmptcy,  298 

 Notice  of  diasolotion  to  partiee  abroad  baring 

dealt  with  th«  firm,  S 

 See  Joint  .Stock  CompaRy. 

Penalty.    See  5l^H^t«d  Damaget. 

Pleading — Plea  of  jnatifieation  «  part  of  a  libel,  199 

 ATlegitiona  aa  to  earrier'a  duty,  255 

— -  Aa  to  atlomay'a  priTilege  to  be  sued  in  his 
court,  CSO 


Pleading — ConsidMratlon— 'wfaeremataal  wairaaiies, 

bow  to  be  set  forth,  SS 

 Applicability  of  counts,  42 

 Bankruptcy  generally,  270 

 Acceptance  of  bill  of  exchange,  176 

■  See  Evidenet,  Libel.  Variance. 
Practtiw— Return  of  Wiita,  1S7. 146 

—  Amendment  of  proeeaa  wbeie  not  fiftera  dayi 
between  leate  and  return,  146 

— ~Pre7ioas  notice  before  proeeedingi  gainst 
bail,  1S9 

 Inferiorconrt — Procedendo  refu»*d,  where,  1S8 

 Nonsuit — Entering,  where  isanee  fbund  botik 

ways,  141 

 Su^ation  of  deatb  ef  flrat  plaintiff  and 

stitution  of  another,  158 
 Teste  of  writ — Amendment  of  imgolarilT  ia, 

150. 151 

 Bill  of  ezceptiona — ProceedingaaBto,alkerwrit 

of  error,  171 
— —  Setting  a^de  judgment  for  irregularity,  196 
 Order  of  remenee  at  Nitt  Prioa  detnaines 

Judge's  authority,  206 
— —  Rescue— Attachment  for — absolnte  in  fint  ia< 

atanee,  198 

-—Stay  of  proceedings,  refnaod  m  mottoa, 
where,  210 

 Wairer  of  irregularity,  no  waiver  of  li^tta 

sign  judgment  for  want  of  plea,  where,  S19 

 As  to  striking  out  pleas,  1^ 

 As  to  obliteration  of  naoea  <m  bill  of  escbange 

on  delirering  it  up  under  a  rale.  111 

 Euteriog  up  jndgmeqt  on  (dd  wanant  of  at- 
torney, 174 

—  New  rule  to  plead,  where  neoeniafj',  S9 
And  aee  moat  of  tbe  other  titlei. 

PrUoMT.   See  lordi*  Aet, 

Quantum  Merv4t.    See  Csntrnt* 

Quare  Impodit — Mode  of  proceadbg  to  eompd 

pearance  in,  57 
 And  lee  Etftdtnee. 

Jtseeesrjr— Amendment  of  nittake  in,  when  pai^ 

mitted,  and  where  not,  199, 197 
 Recording  appearance  of  {neeedbig  turn  m 

affidavit  of  illnesa,  286 

 Such  entry  of  previous  term  refused,  where,  1 10 

 Allowed  to  pass,  though  warrants  of  attorney 

of  several  vouchees  taken  on  aepermte  peoes  of 

parchment,  1S5 
Referenet.   See  Praeti». 

ReguUe  Oenerain — of  Bfliebaelmu  Term,  1829, 7S 
Siteou  of  Bight  of  Aetim — Effect  of  proriao  not  to 

sue,  288 
PeKue.    See  Practice. 
Return  of  Writ.    See  Practice, 
Ruta  to  Plead— New.  where  aeCMSary,  C9 

Scire  Fa^i — Retnning  nihil  thereto ;  without  no- 
tice to  defendant  and  bail,  282 

5Km;^— Proceedinga  against,  stayed  till  indaaaity 
given,  where,  2%6 

 Whether  entitled  toeosUofwritsofinqaiaitMn 

aato  ownerahip  of  goods,  where,  147 

 renders  bimaelf  liable  for  acts  done  by  his 

officer,  where,  290 

— —  And  see  Beif.  Praetieti. 
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5tatM(« — of  Fnndi.   Sw  Ouamtu. 

 of  limitltioiM— Sufficieney  of  MkiHnrM|[> 

awnt  to  uln  eise  oot  of  ttatote,  9!i 

 ReiToapeotiTe  operetioii  of  Lord  Tenter* 

den'B  Aet,  SO 
 Opendon  of,  u  to  kctions  under  loeil 

pariog  tct,  161 
StipulaUd  PomazM— DtidDctioo  bfttwoes,  and  pe- 

StoA—A^kn  not  mifntiiinbla  •guaat  Buk  of 
Engltitd  to  replace  gtoek  ia  Fnmtleroj'*  case, 
ontil  proof  nndier  bli  buikniptejr,  when,  SS4 

Sugguthn  €f  Breaekm.    See  Wmrrunt  tf  ^Itonwy* 

Sundffjf.    MO  Conintt. 

Smmy,    See  Gnormtifc 

THi0.  SfBrideaee. 

Trrqwu— Wbu  neeeiNrjr  to  enable  action  to  be 
Bmintained  at  aidt  of  insolrait  debtor,  17t 

Trotsfr — StaTinff  prooeedinn  in,  on  order  for  de- 
liTerine  op  of  articles  in  dispnte,  lt9 

 DeBvoy  of  part  of  artielea  elaimed,  <19 

 And  tee  Contract. 

TvnipiJM  ilel— Conatmetion  of  alaima  wn&fOa^mg 
aoiu  bj  and  agalaat  clerk  of  traateai,  t64 

Um  and  Oteiipatim— ActioB  for,  MihtitMbte, 
where,  19 


KarianM— between  all^tion  tad  prsoC— mattriaUty 
of,  86,  156 

Vtudor  and  Purchater — Parehuer  not  bound  to  ae> 

oapt  doabtfial  title,  wbere.  «88 
 And  may   recorer  twck  depoait  whara  all 

neceasarf  partiea  will  not  concur,  119 
Frnii«— Plaintiff  entitled  to  retain  it,  wbere,  64 
— —  Aa  to  diangiag,  in  reapect  of  locality  of  wit- 

&esaea,S93 

VoltaOMj  Paymmu.    8aa  Bonfcnqrtey.  IntoUml 
DaUor.  PortnenUp. 


Warrant  ^  Attarnty — As  to  aadgning  breadiaa  cu 

jodnnent  entered  op,  98 

 Old,  entering  tip  jndnnantMi,  174 

WWrmiy—Wben  Momd  how  eontidontion  to 

be  stated  in  pleading,  M 
Wattremtrm — FreaeriptiTe  right  to  pen  bade  water 
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tioa-doea,  &e.,  57,  6S 
C«rtifieat«.   See  Stttlmant, 
Certiorari — CoaU  of  preaeentw  prari^  to  tha 
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 On  removal  of  indictmeot  for  feluir,  natther 
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